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Abandonment. 

See  the  title  ABANDONMENT,  vol.  1,  p.  1,  and  references  there  given. 

Abatement. 

See  post,  ABATEMENT  AND  REVIVAL;  APPEAL  AND  ERROR.  As 
to  abatement  of  criminal  proceedings,  see  post,  CRIMINAL  LAW.  As  to  abate- 
ment of  nuisances,  see  post.  INTOXICATING  LIQUORS;  MUNICIPAL  COR- 
PORATIONS; NUISANCES.  As  to  abatement  of  rent,  see  post,  LANDLORD 
AND  TENANT. 


ABATEMENT  AND  REVIVAL. 

n.  Another  Action  Pending. 

§     4.  Ground  of  Abatement  in  General. 

§     5.  Nature  of  Other  Action  or  Proceedings. 

§     7.  Pendency  of  Other  Action. 

§     8.  fdentity  of  Cause  of  Action,  Issues  or  Relief. 

§     9.  Identity  of  Parties. 

§  10.  Action  in  Different  Jurisdiction, 

§   12.  State  Court  or  United  States  Court. 

§  13.  Court  of  Different  State  or  Country. 

'         §  15.  Dismissal  or  Other  Termination  of  Other  Action. 

in.  Defects  and  Objectiona  as  to  Parties  and  Proceedings. 

§  18.  Nature  and  Form  of  Action. 

§  36.  Reorgatiization  or  Consolidation  of  Corporations. 

IV.  Transfer  or  Devolution  of  Title,  Sight  or  Interest  in  Oeneral. 

§  44.  Insolvency,  Bankruptcy  or  Receivership  of  Corporations. 
V.  Death  of  Party  and  Beviral  of  Action. 

(A)  Abatement  or  Survival  of  Action. 

§  48.  Death  as  Cause  of  Abatement  in  General. 

§  50.  Statutory  Provisions. 

§  51.  Causes  of  Action  Which  Survive. 

§  52.  In  General. 

§  53.  Actions  on  Contract. 

§  59.  Death  of  Plaintiff. 

§  61.  One  of  Two  or  More  Plaintiffs. 

(B)  Continuance  or  Revival  of  Action. 
§  71.  Nature  and  Necessity. 

§  72.  Persons  Required  or  Entitled  to  Continue  or  Revive  Action. 
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§  ^2  (2)  Persons  by  Whom  Action  Continued  or  Revived  in 

General. 
§  72  (3)  Ejectment  or  Trespass  to  Try  Title. 
§  72  (6)  Revival  by  Legatee  or  by  Administrator. 
§  74.  Time  for  Taking  Proceedings, 
§  75.  Application  and  Proceedings  Thereon. 
^75  (I)  In  General. 

§  75  (2)   Issues    Raised    or    Determined,    and    Pleading   and 
Proof. 
§  76.  Order  for  Continuance  or  Revival. 
§  77.  Proceedings  after  Continuance  or  Revival. 
VI.  Wairer  of  lOronndg  of  Abatement  and  Time  and  Manner  of  Plead- 
ing in  Qeneral. 
§  80.  Failure  to  Make  Objection  in  General. 
§  81.  Delay  in  Making  Objections  or  Filing  Plea. 

Cross  References. 

See  the  title  ABATEMENT  AND  REVIVAL,  vol.  1,  p.  1,  and  references  there 
given. 

In  addition,  see  post,  APPEAL  AND  ERROR;  CRIMINAL  LAW. 

As  to  abatement  by  death  or  removal  of  personal  representative,  see  post,  EX- 
ECUTORS AND  ADMINISTRATORS.  As  to  sufficiency  of  plea  in  abatement,  see 
post.  PLEADING. 

II.     ANOTHER    ACTION    PENDING. 
!  4.  Ground  of  Abatement  in  General. 

To  Avoid  Multiplicity   of  Suits.— Kap- 


,  Coleman,   180   Ala.   367,   60  So.  S85. 
See  the  title   ABATEMENT  AND    RE- 
VIVAL, S  4,  vol.  1,  p.  5. 
§  5.  Nature  of  Other  Action  or  Proceed- 
ings. 

Equitable  Proceedings. — The  rule  that 
the  pendency  of  a  prior  suit  for  the  »me 
cause  of  action  in  a  court  of  competent 
jurisdiction  between  the  same  parties  will 
abate  a  later  suit  does  not  extend  to  a 
bill  in  equity  as  ground  for  abatement 
of  an  action  at  law,  though  it  may  af- 
ford ground  for  requirin?  plaintiff  to  elect 
which  action  he  will  proceed  with  first, 
Billups  s.  Gilbert,  180  Ala.  437.  81  So. 
901. 

The  pendency  of  a  suit  in  equity  is  not 
ground  for  a  plea  in  abatement  of  an  ac- 
tion at  law.  but  the  remedy  is  to  ap- 
ply to  equity  to  require  plaintiff  to  elect 
as  to  which  action  he  will  first  prosecute 
to  judgme-t.     Southern  R.  Co.  v.  Hayes, 

1B3    Ala.    465,   62    So.    874. 

9  7.  Pendency  of  Other  Action. 
Proof  of  Pendency.  —  The  proofs   in 


support  of  a  motion  to  abate  and  strike 
from  the  docket  an  action  of  detinue,  be- 
cause, by  reason  of  another  such  action 
by  another,  the  property  is  in  the  cus- 
tody of  the  court,  even  if  the  ground  of 
such  motion  i»  good,  are  insufficient; 
they  not  showing  the  other  action  has 
not  been  settled  and  dismissed,  or  other- 
wise disposed  of.  -Sanders  v.  Rogers 
(Ala.  App.),  77  So.  69. 
§  B.  Identity  of  Cause  of  Action,  Issaes 
or    Relief. 

Must  Conclude  Parties.— The  plea  o.' 
another  action  pending  is  bad.  unless  the 
judgment  rendered  in  the  first  action 
would  conclude  the  parties  and  operate 
as  a  bar  to  the  second.  Milbra  v.  Sloss- 
Sheffield  Steel,  etc.,  Co..  182  Ala.  623.  62 
So.  176. 

Independent  Cross  Claim. — Kaplan  v. 
Coleman,  180  Ala.  367,  60  So.  88S.  See 
the  title  ABATEMENT  AND  REVIVAL, 

§  8    (1),  vol.  1,  p.  6. 

S  9.  Identity  of  Parties. 

Where  Names  Differ. — A  plea  in  abate- 
ment of  the  pendency  of  another  action 
is  bad  unless  the  parties  are  the  same, 
and    where  the    names  differ    defendant 
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must  show  the  identity  of  the  plaintiffs. 
McLaughlin  v.  Beyer,  181  Ala.  437,  61 
So.  6Z. 

A  ptea  of  ne  ungues  administrator,  in 
an  action  by  an  administrator  for  the 
death  of  Edward  Milbra,  his  intestate, 
growing  out  of  the  fact  that  through  in- 
advertence or  misunderstanding  a  letter 
of  administration  has  been  issued  to  Al- 
bert Uilburn  on  the  estate  of  Edward 
Milburn,  and  a  pending  suit  by  such  ad- 
ministrator, was  bad,  since  the  names 
Milbra  and  Milburn  were  not  idem  son- 
ans.  and  prima  facie  described  diflerenf 
persons.  Milbra  v.  Sloss-Sheffield  Steel, 
etc.,  Co.,  183  Ala.  622,  63  So.  176. 

S  10.  Action  in  Different  Jurisdiction. 

f  11.  State  Court  or  Ututed  States 

Court. 
Action  Pending  in  Federal  Court. — 
The  pendency  of  an  action  between  same 
parties  and  for  same  cause  in  a  United 
States  District  Court  is  cause  for  abate- 
ment of  subsequently  instituted  action  in 
a  slate  court.  Interstate  Chemical  Corp. 
V.  Home    Guano   Co.    (Ala.),  75   So.  166. 


Different   Sute   < 


{  18.  Court   I 

Country. 
The  mere  pendency  of  a  transitory  ac- 
tion for  the  same  cause  between  the  fame 
parties  in  another  sovereignty  is  not 
matter  upon  which  to  rest  an  abatement. 
Western  Union  Tel.,  Co.  v.  Howington 
(Ala.),  73   So.  550. 

i  U.  DisRiiBsal  or  Other'  Tertnination  of 
Other  Action. 

DismissaL — It  is  a  complete  answer  to 
a  plea  in  abatement  on  the  ground  of  the 
pendency  of  another  -action  that  the  ac- 
tion has  been  dismissed.  McLaughlin 
n.  Beyer,  181  Ala.  427,  «1  So.  62. 

The  second  action  between  same  par- 
ties for  same  cause  in  a  court  of  com- 
petent jurisdiction  will  not  be  abated  for 
pendency  of  the  first  action  if  first  is 
dismissed  before  filing  of  plea  in  abate' 
tnent  in  second;  but  this  rule  will  not  be 
extended  to  cases  where  the  discontinu- 
ance of  the  first  action  occurred  aftei 
filing  the  plea  in  abatement  of  the  sec- 
ond action.  Interstate  Chemical  Corp.  v. 
Home  Guano  Co.    (Ala.),  75  So.   ISS. 


IIL  DEFECTS  AND  OBJECTIONS  AS 
TO   PARTIES  AND  PROCEED- 
INGS. 
§   IB.  Nature  and   Form  of  Action. 

Under  the  express  provision  of  .\cts 
1907,  Sp.  Sess.  p.  67,  the  sustaining  of 
defendant's  oleas  in  abatement  against 
counts  of  a  complaint  in  an  action  tor 
personal  Injury  sustained  in  another 
state,  on  the  ground  that  they  were  in 
form  ex  delicto,  was  erroneous.  Louis- 
ville,  etc.,  R.  Co.  v.  Laney.  14  Ala.  .^pp. 
287,   69   So.  993. 

§  36.  Reorganization  or  Consolidation  of 
Corporations. 

Consolidation  —  Statutory  Proviaions, 
—Code  1896,  §  1151,  so  far  as  it  apparently 
made  a  revivor  or  change  of  defendants 
necessary  to  prevent  an  abatement  of  an 
action  against  a  corporation  upoii  its 
consolidation  with  other  corporations, 
was  repealed  by  Acts  1903,  p.  310,  regu- 
lating corporations,  which   deals   witli  t!ie 


but 


the 


clai 


question,  especially  as  the  code  ( 
sioner,  the  code  committee,  anil  the  leg- 
islature evidently  regarded  it  as  repealed; 
it  being  omitted  from  the  Code  of  inoT. 
Pearce  v.  Brilliant  Coal  Co.  (Ala.),  77 
So.  4. 

IV.     TRANSFER   OR    DEVOLUTION 
OF  TITLE.  RIGHT  OR  INTER- 
EST IN  GENERAL. 
§  U.  Insolvency,  Bankruptcy  or  Receiv- 
erriiip  of  Corporations. 
The   appointment  of   a  receiver    for   a 
railroad     company     pending     a    projierty 
owner's    action     ,against    such     company 
for    damages    for    the .  maintenance    of  a 
public   nuisance   did   not   have   the  effect 
of  abating  the   suit.     Alabama  Terminal 
R.  Co.  V.  Benns.  189  Ala.  590.  66  So.  589. 

V.    DEATH    OF    PARTY    AND    RE- 
VIVAL OF  ACTION. 
(A)  ABATEMENT  OR  SURVIVAL  OF 
ACTION. 
As  to  abatement  of  action  for  death  by 
wrongful  act  in  another   state,  see  post, 
DEATH. 

g   48.  Death  as  Cause  of  Abatement  in 
General, 
Common  and  Statute  Law.^At  c 
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law  and  in  either  a  real  or  personal  aC' 
tjon  the  death  of  either  party  put  an  enc 
to  the  action.     State  v.   Pearee,  U   Ala 
App.  638,  71  So.  fiS6. 
§  BO.   Sututorjr   Provitiona. 

Proviaioiu  in  Pari  Materia.  —  Code 
190T,  g  2496,  providing  that  all  personal 
actions  survive  in  favor  of  the  personal 
representative,  g  2497,  providing  that  real 
actions  survive  in  favor  of  the  heirs,  devi- 
sees or  personal  representatives,  and  § 
S4»9,  providing  that  no  action  shall  abate 
bv  the  death  or  other  disability  of  the 
plaintiFF  or  defendant,  if  the  cause  of  ac- 
tion survives,  and  that  it  must  be  re- 
vived in  the  name  of  the  legal  represen- 
tative of  the  deceased,  hji 
party  in  interest,  being  in 
must  be  considered  together.  State  v. 
Pearce,  ]4  Ala.  App.  fl28,  71  So,  656. 
§  SI.  Causes  of  Action  Which  Survive, 
g  n.  In  General. 

See  post.  "Actions  on  Contract,"  §  53. 

Ejectment  or  Trespau  to  Try  Title.— 

See   post,   "Ejectment    or   Trespass    to 
Try   Title,"   §   72    (3). 
§  63.  —  Actions  on  ,Contnct. 

Under  Code  1907,  §§  2496,  2497  and 
2499,  an  action  on  contract  or  a  personal 
action,  upon  the  death  of  the  plaintifl, 
survives  in  favor  of  the  personal  repre- 
sentative. State  V.  Pearce,  i*  Ala.  App. 
628.  71  So.  656. 
§  SB.   Death  of  PUintiff. 

§  ei.  One  of  Two  or   More   Plsin- 

tiBs. 

See  post,  "Ejectment  or  Trespass  to 
Try    Title."    g    72    (3). 

An  action  of  trespass  against  a  rail- 
road company  for  damages  for  entering 
on  the  lands  of  th«  plaintiffs  is  not  abated 
by  reason  of  the  death  of  two  of  the 
plaintiffs  after  action  was  begun,  the  ques- 
tion at  issue  being  the  title  to  the  prop- 
erly, for  while  Code  1907,  %  2497,  declares 
that  real  actions  to  try  the  title  or  for 
the  recovery  of  the  possession  of  lands 
survive  in  favor  of  heirs,  devisees  and 
personal  representatives,  the  defendant 
is  not  interested  in  ihe  rights  of  personal 
representatives,  and  such,  as  only  one 
recovery  could  be  had  against  it.  South- 
em  R.  Co.  V.  Hayes  (Ala.),  73  So.  945. 


§  71.  Nature  and  Necestity. 

Right  by  Statute.— If  the  cause  of  ac- 
tion survived,  a  new  suit  might  be  brought 
in  the  case  of  the  death  of  the  plaintiff 
by  his  personal  representative,  and  the 
right  to  revive  and  continue  an  original 
suit  is  statutory.  State  v.  Pearce,, 14  Ala. 
App.  638,  71  So.  656. 
g    72.    Persons    Required   or    Entitled   to 

Continue   or   Revive   Action. 
^  7t  (%)  Persons  by  Whom  Action  Con> 

tinned  or  Revived  in  GeneraL 
Where  the  original  plaintiff  died,  and 
the  action  was  revived  as  to  one  of  them 
by  her  heir,  but  there  was  nothing  to 
indicate  that  he  represented  the  other,  or 
that  he  was  the  only  legal  heir,  there  was 
such  defect  of  parties  that  a  decree  for 
"complainants"  was  error.  Chapman  v. 
Chapman,  194  Ala.  318,  70  So.  121. 
S  7S   (3)   Ejectment  or  Trespass  to  Try 

Tide. 
Under  Code,  1907,  gg  2496,  2497,  and 
3499,  action  to  try  title  or  to  recover 
possession  of  lands  on  the  death  of  the 
plaintiff  survives  in  favor  of  the  heirs  as 
well  as  the  personal  representative.  State 
V.  Pearce,  14  Ala.  App.  628,  71  So.  6M. 
An  action  by  several  plaintiffs  in  eject- 
ment or  in  the  nature  thereof  does  not 
abate  on  the  death  of  one  of  the  plain- 
tiffs, but  may  be .  revived  on  suggestion 
of  death  and  proceed  in  the  name  of  the 
sjrrvivor.  Southern  R.  Co.  v.  Hayes 
(Ala.),  73  So.  945. 
§  1%  <S)  Revival  by  Legatee  or  by  Admin* 


See  ante,  "Nature  and  Necessity,"  § 
71 ;  "Ejectment  or  Trespass  to  Try  Title," 
§  73   (3). 

Under  Code  1907,  gS  3496,  3497  and 
3499.  an  action  on  contract  or  a 
personal  action,  upon  the  death  of  the 
plaintiff,  survives  in  favor  of  the  personal 
representative;  the  terms  "legal  repre- 
sentative," "his  successor,"  and  "party  in 
interest,"  having  reference  to  the  per- 
sonal representative  of  the  deceased,  who 
is  the  only  proper  or  necessary  party. 
State  V.  Pearce,  U  Ala.  App.  638.  71  So. 
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f  74.  Time  for  Taking  Proceedings. 

Twelve  Month*.— Under  Code  1907,  S 
SSOO.  providing  the  procedure  for  revivor, 
and  g  2499,  requiring  a  cause  to  be  re- 
vived within  twelve  months  of  the  death 
of  the  deceased,  where  the  petitioner  had 
taken  all  the  necessary  preliminary  steps 
to  entitle  him  to  the  order  of  revivor 
within  12  months,  it  was  sufficient  to  au- 
thorize the  entering  of  an  order  of  re- 
vivor after  the  lapse  of  12  months  from 
the   death    of   deceased.     State   v.    Pugh, 

14    Ala.     App.    58S,    TO    So.    973. 

Under  Code  1907,  S  2500,  providing  the 
procedure  for  revivor  on  the  death  of 
defendant  executrix,  pending  suit,  and 
authorizing  citation  to  be  issued  to  his 
representative  when  known  to  appear  and 
defend  the  suit,  and  §  2499,  requiring  a 
cause  to  be  revived  within  IS  months, 
petitioner  after  judgment  for  himself  as 
plaintiGF,  and  defendant's  death  October 
4,  1914,  pending  his  appeal,  on  January 
Ifi,  1914,  at  the  first  call  of  the  suit  after 
defendant's  death  obtained  an  order  for 
revivor  against  the  administrator  de  bonis 
non  when  appointed,  and  on  his  appoint- 
ment September  19,  1914,  at  once  caused 
a  scire  facias  to  issue  to  such  adminis- 
trator, which  was  served  on  September 
[  chargeable  wilh  laches,  and 


titled  I 
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:  the 


judge  of  the  circuit  court  to  order  the 
cause  restored  to  the  docket  for  trial  and 
reviving  it  against  the  administrator  de 
bonis  non,  as  suits  commenced  by  scire 
facias  are  like  other  actions,  and  the 
plaintiff  may  make  out  his  case  in  such 
proceeding.  Slate  v.  Smith,  12  Ala.  App. 
638,   68   So.   490. 

3     76.     Application      and     ProceedingB 
Thereon. 

See  post,  "Delay  in  Making  Objections 
or  Filing  Plea,"  §  81. 
8  7S  (1)  In  General 

A  revivor  is  not  effected  until  the  le- 
gal representative  of  the  deceased  plain- 
tiff is  substituted  in  his  place  in  the  suit. 
Holman  t.  Clark,  11  Ala.  Apo.  238,  6S 
So.    913. 

Where  plaintiff  shortly  after  death  of 
defendant  was  granted  leave  by  court  to 
revive  against  defendant's  personal  rep- 
resentatives, when  known,  and  about  six 
months  thereafter  H.  was  appointed  ad- 


ministrator and  within  three  months 
thereafter  counsel  for  plaintiff  required 
issue  to  him  as  such  admin- 
rvice  of  which  was  accepted 
with  waiver  of  further  notice,  after  which 
counsel  for  plaintiff  filed  a  so-called  re- 
vivor and  administrator  appeared  in  case 
filing  pleas  and  interrogatories  to  plain- 
tiff, and  the  case  was  continued  from 
term  to  term,  at  one  of  which  adminis- 
trator granted  time  within  which  to  file 
pleas,  and  a  ruling  was  had  on  said  pleas, 
it  was  leversihle  error  for  court  to  dis- 
miss the  case,  although  no  formal  order 
or  revivor  had  been  entered,  in  view  of 
Code  1907,  §  2500,  providing  that  the 
proper  representative  may  come  in  and 
make  himself  a  party  defendant.  Forbes 
Piano  Co.  V.  Hay  (Ala.),  75  So.  408. 
§  75  (S)  IBMUB  Raised  or  Determined, 
and  Pleading  and  Proof. 
Pleading.— Under  Code  1907,  §£  3499,  , 
SSOO,  which  furnishes  the  only  authority 
for  reviving  a  suit,  and  which  allows  a 
revivor  only  against  the  personal  repre- 
sentative of  the  deceased,  and  where  the 
complaint  disclosed  the  fact  that  the  ac- 
tion was  one  which  could  be  maintained 
against  the  respondent  only  in  his  rep- 
resentative capacity,  a  motion  for  re- 
vivor and  citation  describing  the  re- 
spondent as  "J.  B.,  executor  of  the  will  of 
A.  B.,"  sufficiently  indicated  that  the  pro- 
ceedings were  against  the  respondent  in 
his  representative  capacity, '  and  not  in- 
dividually.    State  V.   Pugh,  14  Ala.   App. 

585,    70    So.   073. 

§  7S.  Order  for  Continuance  or  RevivaL 
Order  Grantinc  Leave  to  Revive, — .^n 
order  reciting  death  of  plaintiff  and 
granting  leave  to  revive  in  the  name  of 
his  personal  representative  held  not  to 
revive  the  suit,  but  merely  granted  leave 
to  revive.  Holman  v.  Clark,  11  Ala.  .App. 
238,   65    So.    913. 

Presumption  of  Motion  Made.— The 
making  of  the  motion  for  revivor  on  the 
death  of  defendant  pending  cause,  as  re- 
quired by  Code  1907,  §  2500,  is  merely  a 
preliminary  step  to  the  court's  granting 
leave  to  revive  as  a  basis  for  the  formal 
order  to  complete  the  waiver,  and  where 
a  formal  order  was  entered  within  the 
prescribed  time  reciting  leave  granted  to 
revive    against    the    representative    when 
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known,  ihc  mere  step  o£  making  a  mo- 
tion would  be  considered  as  merged  in 
the  entry,  and  it  would  be  presumed  that 
the  action  of  the  court  in  making  its  for- 
mal order  was  predicated  upon  a  motion 
to  that  effect.  State  i:  Smith,  12  Ala. 
App.    636,   SB    So.    490. 

§   77.    ProceedingB  after  CoRttnuance   or 
Revival. 

Failure  to  Revive—Ground  for  AI)^te- 
ment. — Where,  though  an  order  was 
made  granting  leave  to  revive  a  suit 
in  the  name  of  the  personal  repre- 
sentative of  the  deceased  plaintiff,  the 
name  of  such  personal  representative 
was  not  made  known  to  the  court,  and 
she  did  not  appear  in  the  suit  as  a  party 
thereto  in  person  or  by  attorney  for  more 
than  two  years  after  her  appointment  as 
administratrix,  a  motion  that  the  suit  be 
abated  should  have  been  granted  under 
Code  1907,  g  3499,  providing  that  no  ac- 
tion abates  by  the  death  or  other  disa- 
bility of  plaintiff  if  the  cause  of  action 
survives,  but  that  it  must,  on  motion 
within   13   months  thereafter,   be   revived 


in  the  name  of  the  legal  representative 
of  the  deceased.  Holman  v.  Clark,  11 
Ala.  App.  238,  6S   So,  913. 

VI.     WAIVER     OF     GROUNDS     OF 
ABATEMENT    AND     TIME    AND 
MANNER  OF  PLEADING 
IN   GENERAL. 
§  80.  Failure  to  Make  Objection  in  Gen- 
eraL 
Filing     Interrogatories. — The    filing    of 
interrogatories  by  defendant  as  provided 
by   Code   1907,  §  4049,  does  not   operate 
as  a  waiver  of  grounds  of  abatement  al- 
leged.     Interstate     Chemical     Corp.     v. 
Home  Guano  Co.   (Ala.),  75  So.  1«8. 
§  St.  Delay  in  Making  Objection  or  Fil- 
ing Plea. 
Where  a  plea  in  abatement  was  filed, 
before    pleading   to    the    merits,   and    the 
matter  set  up  therein  was  not  otherwise 
waived  or  abandoned,  it  was   within  the 
trial   court's   discretion   to   allow   it   to   be 
filed  after  the  time  for  filing  had  passed. 
HuntsviUe    Grocery    Co.    f.    Johnson,    13 
Ala.   App.   488,   69    So,   867. 


Abbreviations. 

See  post,   APPEAL  AND   ERROR;   INDICTMENT  AND    INFORMATION. 


Abduction. 

See  the  title  ABDUCTION,  vol.  1,  p.  41,  and  references  there  given. 


Abetters. 

See   post,   CRIMINAL   LAW;    HOMICIDE;    INDICTMENT   AND 
INFORMATION. 


Abode. 

See  post.  CORPORATIONS;  DOMICILE;  PROCESS. 

Abolition. 

Sec  the  particular  appropriate  titles. 

Abortion. 

See  the  title  ABORTION,  vol.  1,  p.  42,  and  references  there  given. 
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Abridgmmt. 

As  to  abstract  of  record  on  appeal,  aee  post.  APPEAL,  AND  ERROR;  CRIM- 
INAL LAW.  As  to  abridgment  of  evidence  in  bill  of  exceptions,  see  post,  CRIM- 
INAL LAW;  EXCEPTIONS,  BILL  OF. 

Absconding. 

As  to  arrest  or  attachment  of  absconding  debtor,  see  post,  ARREST;  AT- 
TACHMENT. As  to  suspension  of  atUchment  by  limitation,  see  post.  LIMITA- 
TION OF  ACTIONS. 

Absence. 

See    post.     ATTACHMENT,      CONTINUANCES;     CRIMINAL     LAW;    JUDG- 
MENT; LIMITATION  OF  ACTIONS. 

Absentees. 

See  the  title  ABSENTEES,  vol.  1.  p.  U.  and  refere^ices  there  given. 

Abstract. 

As  to  abstract  of  record  on  appeal,  see  post,  APPEAL  AND  ERROR;  CRIMI- 
NAL LAW.  As  to  abstract  of  judgments,  see  post,  JUDGMENT.  As  to  abstract  iri- 
strnctions.  see  post,  APPEAL  AND  ERROR;  CRIMINAL  LAW;  TRIAL.  As  to  ab- 
stract or  moot  questions,  see  post,  APPEAL  AND  ERROR;  CRIMINAL  LAW. 


ABSTRACTS    OF   TITLE. 

Cross  References. 
See  post,  RECORDS;  VENDOR  AND  PURCHASER. 

Right  of  Abstractor  to  Purchase  Adverse  Interest. — An  abstractor  is  not  such  an 
agent  as  to  preclude  him  from  purchasing  an  interest  in  land  adverse  to  the  title  for 
which  he  has  furnished  a  correct  abstract  to  his  client.  Moore  v.  Empire  Land  Co., 
181  Ala.  344.  61  So.  940. 

Abuse  of  Process. 

See    post,  FALSE   IMPRISONMENT;    MALICIOUS    PROSECUTION; 
PROCESS. 

Abusive  Language. 

See    post,   CRIMINAL   LAW;   DISORDERLY   CONDUCT;   HOMICIDE. 

Abutting  Owners. 

Sec    post,    EMINENT    DOMAIN;    HIGHWAYS;    MUNICIPAL    CORPORA- 
TIONS; RAILROADS;  STREET  RAILROADS. 
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Accqitance. 

See   post,   BILLS  AND    NOTES;   CONTRACTS;    SALES,   and   other  appropriate 
titles. 

AcceMion. 

See  the  title  ACCESSION,  vol.  1,  p.  46,  and  references  there  given. 

AccettcHies. 


Accident. 

See  post,  CARRIERS;  MASTER  AND  SERVANT;  NEGLIGENCE;  RAIL- 
ROADS. As  to  mistake  and  accident  as  ground  Eor  equitable  relief,  see  post, 
CANCELLATION  OF  INSTRUMENTS;  EQUITY;  JUDGMENT;  MORT- 
GAGES;  REFORMATION  OF  INSTRUMENTS.     As   to  accident  ins 

post,  INSURANCE. 

Acconunodation  Pi4>er. 

See  post,  BILLS  AND  NOTES. 

Accomi^icei. 

See  post,  CRIMINAL  LAW;  HOMICIDE;  WITNESSES. 


ACCORD  AND  SATISFACTION. 

J  1.  Nature  and  Requisites  in  General. 

)  2.  Subject  Matter. 

}  5.  Consideration  of  Accord  in  General. 

j  6.  Part  Payment. 

}  7,  In  General. 

§  7  (1)   In  General. 

§  7  (2)   Statutory  Regulations. 

}     8.  Consideration  in  General. 

j     9.  By  Bills,  Notes  or  Checks. 

}  10. Disputed  and  Unliquidated  Claims. 

}  11.  Conditioned  on  Acceptance  as  Payment  in  Full. 

i  12.  Effect  of  Receipt  in  Full. 

}  15.  Execution  of  Accord  as  Satisfaction. 

[  17.  Effect  of  Accord  without  Satisfaction. 

}  19.  Acceptance  of  New  Agreement, 

i  22.  Impeaching  or  Setting  Aside. 
I  25.  Pleading. 
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§  25  (2)   Sufficiency  of  Allegations. 

§  25   (3)  Demurrer  and  Replication, 
§  26.  Evidence. 

§  26  (1)   Presumptions  and  Burden  of  Proof, 

§  26  (3)  Sufficiency. 
§  27,  Questions  for  Jury. 

Cross  References. 
See  the  title  ACCORD  AND  SATISFACTION,  vol.  1,  p.  47.  i 
given. 


§  1.  Nature  and  Requisites  in  GeneraL 

See  post,  "Consideration  of  Accord  in 
General,"  §  5;  "By  Bills,  Notes  or 
Checks,"  §  9;  "Effect  of  Accord  without 
Satisfaction,"  S  1'- 

An  agreement  between  twx)  persons 
one  of  whom  has  a  right  of  action  against 
the  other,  that  the  latter  should  give  and 
the  former  accept  something  in  satisfac- 
tion of  the  right  of  action  different  from, 
and  usually  less  than,  that  legally  en- 
forceable, when  executed  and  when  sat- 
isfaction has  been  made,  is  an  accord 
aJd  satisfaction.  Brown  v.  Lowndes 
Cotinty  (Ala.),  78  So.  815;  Reliance 
Life  Ins.  Co.  v.  Garth,  192  Ala,  91,  68 
So.  87. 

An  accord  and  satisfaction  may  be  the 
tabstitntion  of  another  agreement  be- 
tween the  parties,  which  the  promisee 
agrees  to  accept  in  satisfaction  of  his 
lights  under  a  former  one.  Reliance 
Ufe  Ins.  Co.  f.  Garth,  192  Ala.  SI,  68 
So.  871, 

For  an  accord  and  satisfaction  of  a 
claim  for  hreach  of  contract,  there  must 
be  a  meeting  of  the  minds  of  both  par- 
ties upon  an  agreement  fully  settling  the 
claim  for  the  breach.  Reliance  Life  Ins, 
Co,  V.  Garth,  192  Ala.  91,  68  So.  871. 

Whether  there  was  a  rescission  of  an 
insurance  contract,  or  an  accord  and  sat- 
isfaction of  a  claim  under  it,  by  the  re- 
turn of  the  policy  and  all  premiums,  de- 
pended on  whether  the  minds  of  the  par- 
ties met  in  intending  that  such  result 
should  follow.  Reliance  Life  Ins.  Co,  v. 
Garth,  192  Ala.  91,  U  So.  STl. 
I  II  Subject  Matter. 

Where  a  newspaper  conducting  a  vot- 
ing contest,  15,000  votes  being  given  for 
each  subscription  turned  in  by  a  con- 
testant, breached  the  contract  by  increas- 
ing the  number  of  votes  to  be  given  tor 


a  subscription  to  23',000,  a  receipt  for 
second  prize  given  by  a  contestant,  stat- 
ing that  the  amount  received  was  in  full 
settlement  of  second  priie,  would  be 
an  accord  and  satisfaction  of  any  right 
she  might  have  to  first  prize,  since  she 
was  not  entitled  to  bolh  prizes,  and  a 
receipt  operates  according  to  the  inten- 
tion of  the  parties.  Hertz  ;'.  Montgom- 
ery Journal  Pub.  Co.,  9  Ala.  App.  178,  62 
So.  «54. 
§  9.  Consideration  of  Accord  in  GeneroL 

See  post,  "Disputed  and  Unliquidated 
Claims,"   §   10. 

A   valid   accord   and    satisfaction    takes 
place  where  specific  property  is  delivered 
and   accepted   in   satisfaction   of  the    de- 
mand,   regardless   of     the    value    of    the 
property.     Ikard   v,    Armstrong,    10    Ala. 
App.   657,  «5   So.   849. 
§  «.  Part  Payment. 
§  7.  ——  In  General. 
§  7  <1>  In  General, 

To  constitute  accord  and  satisfaction, 
the  debtor  must  pay  as  a  compromise 
more  than  the  amount  admitted  to  be  due, 
or  pay  the  amount  admitted,  subject  to 
a  condition  that  its  acceptance  would  be 
a  settlement  of  the  entire  demand.  Bor- 
den &  Co.  V.  Vinegar  Bend  Lumber  Co., 

7  Ala.   App.   335,  «8    So.  34S. 

Where  the  beneficiary  of  a  lite  policy 
received  part  payment  of  the  face  of  the 
policy,  he  was  entitled  to  recover  of  the 
insurer  the  balance  unless  he  agreed  and 
understood  that  tfie  part  received  was 
payment  in  full.  American  Workmen  f. 
James.  14  Ala.  App.  477,  70  So.  97«. 

Surrender  of  Evidence  of  Debt. — At 
law,  when  a  less  sum  than  the 
due  was  accepted  by  the  cred- 
itor, he  could  not  thereafter  maintain  a 
suit  for  the  difference,  if  he  had  s 
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dered  the  evidence  of  the  debt  to 
party  obligated  thereby.  Brown 
Lowndes  County  (Ala.).  ?8  So.  815. 
§  7   (2)   SUtutory  Regulationft. 

Where  a  debt  or  demand  is  liquidated 
and  due,  payment  by  the  debtor  and  re- 
ceipt by  the  creditor  of  a  less  sum  is  noi 
a  satisfaction  thereof,  though  the  cred- 
itor agrees  to  accept  it  as  such,  if  there 
is  no  release  under  seal  or  receipt  ir 
writing,  as  provided  by  Code  1907,  % 
3973,  ijeclaring  all  receipts  effective  ; 
cording  to  the  intention  ot  the  parti 
Ikard  v.  Armstrong,  10  Ala.  App.  857,  63 
So.  849,  cited  in  note  in  L.  R.  A.  1917A, 
733. 

S  8.  Consideration  in  Oeneral. 

■  See    post,    "Disputed   and   Unliquidated 
Claims,"  §  10. 
§  S. By  Bills,  Notes  or  Checka. 

Where   insurance    subagents,    employed 
by  an  agent,  tendered  him  a  check  with 
of  premiums  collected,  co 
reserved,     and     amounts    d 
which  he  cashed,  the  cashing  and  reta 
ing  of  the  proceeds  was  not  payment 
the  agent  by  the  subagenls  of  uncollected 
premiums,  unless  the  agent   so  accepted 
the  check.     Page  v.  Barry,  197  Ala.  449, 
73   So.  22. 

Where  a  check  for  the  differen;e  in 
plaintiff's  favor  on  an  exchange  of  an 
automobile  for  two  horses  was  made  for 
$50  less  than  the  amount  for  which  it 
should  have  been  made,  plaintiff,  by  cash- 
ing the  check,  was  not  precluded  or  es- 
topped from  recovering  such  $50.  Stew- 
art V.  Riley,  189  Ala.  519,  66  So,  488,  cited 
in  note  in  9  L.  R,  A.  1917A,  722. 
§  IIX  —  Disputed  or  ,  Unliquidated 
Clatma. 

Where  the  claim  sued  on  is  disputed, 
an  agreement  of  compromise,  accom- 
panied by  payment  of  a  sum  less  than 
that  claimed,  operates  as  an  accord  and 
satisfaction;  the  concession  by  one  being 
a  sufficient  consideration  for  the  conces- 
sion made  by  the  other,  without  a  re- 
lease, receipt,  or  discharge  in  writing. 
Western  Railway  r.  Foshee,  183  Ala. 
183,    62    So.    500. 

To  constitute  an  accord  and  satisfac- 
tion the  sum  less  than  the  amount  actu- 
ally due  must  have  been  accepted  in  full 
settlement   of   the    disputed    claim.     Ala- 


bama  City,  etc.,  R.  Co.  v.  Gadsden,  18S 
Ala.   363,   6*    So.   91. 

That  a  beneficiary  knew  that  an  insur- 
ance adjuster  had  no  authority  to  make 
part  payment  except  in  full  settlement 
does  not  relieve  the  insurer  of  liability 
for  the  remainder  actually  due,  unless 
there  was  a  bona  fide  dispute  as  to  lia- 
bility, or  other  consideration  in  addition 
to  the  part  payment.  American  Work- 
men V.  James,  14  .\la.  App.  477,  70  So. 
B76,  cited  in  notes  in  L.  R.  A.  1917A, 
719,  733. 

§    11.   Conditioned    oti    Acceptance 

as   Payment   in   Pull. 

The  sending  by  a  debtor  of  a  check 
m  full  payment  and  the  acceptance  there- 
of by  the  creditor  do  not  amount  to  a 
payment  in  full  where  the  check  is  for 
a  sum  less  than  the  amount  admittedly 
due.  Louisiana  Lumber  Co.  v.  Farrior 
Lumber  Co.,  9  Ala.  App.  383,  63  So.  788. 

Defendant  paid  the  balance  of  the  prin- 
cipal of  a  mortgage,  $120  interest  remain- 
ing unpaid,  giving  a  check,  reciting  tl^t 
il  was  for  "balance  due  on  mortgage." 
The  check  was  accepted  by  the  mortga- 
gee's attorney,  and  paid.  Held,  that  there 
being  no  dispute  as  to  the  amount  due, 
there  was  no  consideration  for  an  im- 
plied agreement  to  accept  a  less  sum  in 
satisfaction,  and  the  retention  of  the 
check  did  not  extinguish  the  demand  as 
an  accord  and  satisfaction.  Abercrora- 
bie  V.   Goode.   187  Ala.   310.  65   So.   816". 

Where  defendant  owed  $460  of  princi- 
pal on  a  mortgage  and  $120  interest  and 
paid  the  principal  by  check,  reciting  that 
it  was  the  balance  due  on  the  mortgage, 
the  acceptance  of  the  check  did  not  con- 
stitute an  accord  and  satisfaction,  re- 
lieving defendant  from  liability  for  the 
interest.  Abercrombie  v.  Goode,  187 
.Ala.  310,  as  So.  816,  cited  in  notes  in 
L.    R.    A.    1917A,    719,    724. 


§   1$.  - 


Effect  of  Receipt  in  Full. 
A  motion  to  satisfy  a  judgment  in  ac- 
cordance with  a  receipt  was  properly  de- 
nied allowance  being  made  for  support 
actually  received  from  movant,  where  it 
appeared  that  the  receipt  did  not  bear 
witness  of  a  payment  made  and  that  its 
consideration  was  a  promise  of  future 
support.  Hare  v.  Hare,  195  Ala.  41,  70 
So.  630. 
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\  IS.   Execution   of  Accord   as   Satiafac- 


Code  1907,  IS  3973,  3974.  relating  to  ex- 
ecated  as  well  as  executory  agreements, 
and  providing  that  all  receipts,  releases 
and  discharges  in  writing,  whether  of  a 
debt  of  record  or  a  contract  under  seal, 
etc.,  must  have  effect  according  to  the  in- 
tention of  the  parties,  and  that  all  writ- 
ten settlements  made  in  good  faith  for 
the  composition  of  debts  must  be  held  to 
operate  according  to  the  intention  of  the 
parties,  though  no  release  under  seal  is 
given,  and  no  new  consideration  passes, 
do  not  change  the  rule  thai  a  mere  ac- 
cord or  agreement  for  satisfaction,  with- 
out performance,  tias  no  effect  on  the 
debt  or  demand,  and  that  when  satisfac- 
tion, though  in  a  less  amount  than  that 
due,  follows, an  accord,  and  the  evidence 
of  the  debt  is  delivered  up,  there  can 
be  no  subsequent  recovery  of  the  amouit 
released  by  the  creditor.  Brown  t:  Lown- 
des County    (Ala.),  78  So.   81S. 

$  19.  Acceptance    of    New    Agree- 
ment. 

In  an  action  for  money  due  from  de- 
fendant county  under  an  agreement 
whereby  plaintiff  was  to  furnish  a  load 
at  an  pgreed  price,  a  plea  alleging  the 
issuance  of  a  warrant  to  plaintiff  in  con- 
sideration of  warrants  in  a  larger  amount 
surrendered  by  plaintiff,  which  substi- 
tDle  warrant  was  paid,  showed  an  ac- 
cord and  satisfaction  of  plaintiff's  claim, 
and  barred  a  further  recovery  on  his 
claim.  Brown  v.  Lowndes  County  (Ala.), 
T8  So.  815, 
S  U.   Impeaching  or   Setting  Aside. 

Reatoration  of  Money.— Where  a  news- 
paper conducting  a  voting  contest,  15,000 
votes  being  given  for  each  subscription 
turned  in  by  a  contestant,  breached 
the  contract  by  increasing  the  number  of 
votes  to  be  given  for  a  subscription  to 
23,000,  a  receipt  for  second  prize,  operat- 
ing as  a  compromise  and  settlement, 
could  not  be  voiled  for  mistake  or  fraud, 
where  the  contestant  claiming  first  prize 
did  not  offer  to  return  the  amount  of 
the  second  prize,  conceding  that  she  had 
assented  to  the  modified  contract.    Hertz 


V.  Montgomery  Journal  Pub.  Co,,  9  Ala. 

App.    178,   62   So.   564. 

§  as.   Pleading. 

§  8S   (S)   Sufficiencjr  of  Allegationi. 

A  plea  of  accord  and  satisfaction,  which 
alleges  facts  showing  a  payment  of  a  less 
amount  in  full  of  a  larger  amount,  is  in- 
sufficient, where  it  fails  to  show  that  the 
amount  was  in  dispute  when  the  creditor 
accepted  the  lessor  amount  tendered  in 
full.  Louisiana  Lumber  Co.  v.  Farrior 
Lgmber  Co.,  9  Ala.  App.  383,  63  So.  788, 
cited  in  notes  in  L.  R.  A.  1917A,  719, 
733. 

The  plea,  in  an  action  tor  balance  of 
salary  as  superintendent  of  defendant's 
coal  mine,  that  no  fixed  sum  was  agreed 
on  as  salary  when  plaintiff  entered  de- 
fendant's employ,  but  that  it  was  plain- 
tifTs  duly  to  compile,  or  cause  to  be  com- 
piled, sheets  showing  the  daily  cost  of 
ccal,  and  that  the  sheets  compiled  and 
inspected  and  followed  by  plaintiff, 
without  objection,  embraced  the  item  of 
his  salary,  and  that  such  amount  was 
paid  by  defendant  to  plaintiff  from  time 
to  time,  without  objection  by  plaintiff, 
is  insufficient  as  a  plea  of  accord  and 
satisfaction  in  not  averring  that  the  pay- 
ment was  made  or  received  in  full  sat- 
isfaction of  the  demand  sued  on.  Cahaba 
Coal  Co.  i:  Hanby,  7  Ala.  App.  282,  61 
So.  33. 

In  an  action  on  a  life  policy,  a  plea  al- 
leging a  settlement  and  satisfaction  of 
the  claim  held  subject  to  demurrer.  Amer- 
ican   Workmen    v.    James,    14    ,^la.    App. 

477,   70    So,    976,  , 

g  S5  (3)   Demurrer  and  Replication. 

A  replication  alleging  that  an  attor- 
ney's lien  existed  when  an  agreement  of 
compromise  was  made  would  not  be  an 
answer  to  a  plea  of  accord  and  satisfac- 
tion by  reason  of  the  compromise  agree- 
ment. Western  Railway  v.  Foshee,  183 
Ala.  18S,  «a  So.  50O, 
§  S6.  Evidence. 

§   at    <1)    Presnmptiona   and    Burden   of 
Proof. 

In  an  action  on  an  insurance  policy, 
where  the  insurer  admits  the  original 
debt,  the  burden  is  on  him  to  establish 
by  a  preponderance  of  the  evidence  that 
it   was  paid   or   that    the   beneficiary  ac- 
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cepted  a  part  payment  knowing  that  it 
was  intended  to  be  an  extinguishment  of 
the  debt  and  understanding  that  it  was 
in  full  payment.  American  Workmen  v. 
James,  14  Ala.  App.  477.  70  So.  976. 
g  ae  <8>  Sufficiency. 

Evidence,  in  an  action  to  recover  in- 
terest on  city  warrants,  the  principal  and 
part  of  the  interest  on  which  had  been 
paid,  held  insufficient  tc 
cord  and  satisfaction. 
etc.,  R.  Co.  V.  Gadsden, 
So.  91. 

Evidence  under  a  plea  of  accord  and 
satisfaction  held  not  sufficient  to  show 
a  sum-  admitted  by  the  buyer  to  be  due 


istabtish  an  aC' 
.\  I  aba  ma  City, 
85   Ala.   263,  fi4 
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under  the  contract  and  paid  by  him  was 
paid  on  condition  that  it  be  accepted-  as 
full  satisfaction  or  had  been  accepted  as 
such.  Borden  &  Co.  v.  Vinegar  Bend 
Lumber  Co.,  7  Ala.  App.  335,  63  So.  245. 
§  27.  Questions  for  Jury. 

Where  the  sole  dispute  is  whether 
plaintiff  accepted  a  check  in  full  settle- 
ment of  his  claim  or  only  as  a  credit 
thereon,  or  whether  there  was  adequate 
consideration  for  the  settlement,  and  the 
evidence  was  in  conflict  on  this,  it  was 
not  error  to  refuse  defendant's  request 
for  the  general  affirmative  charge.  Amer- 
ican Workmen  v.  James,  14  Ala.  App. 
477,    70    So.   976. 


ACCOUNT. 

I.  Sight  of  Action  and  Defenses. 

§    6.  Complicated  Transactions  or  Circumstances. 
n.  Proceedings  and  Relief. 

§  12.  Equitable  Jurisdiction. 
§  13.  Equitable  Actions. 

§  14.' Nature  and  Scope  of  Remedy. 

§  17.  Pleading. 

§  17  (1)  Bill,  Complaint  or  Petition. 

§  17  (3)  Cross  Bill. 
§  20.  Taking  and  Stating  Account,  and  Reference  Therefor. 

Cross  References. 
See  the  title  ACCOUNT,  vol.  1,  p.  54,  and  references  there  given. 
In  addition,  see  post,  ACCOl'NT,    ACTION  ON;  ACCOUNT  STATED-  EVI- 
DENCE. 


I.    RIGHT     OF     ACTION     AND    DE- 
FENSES. 
i   8.    Complicated    Transactions    or    Cir- 
cunntances. 

See  post.  "Bill,  Complaint  or  Petition.' 
S  17  (1). 

Where  defendants  had  received  $3,000 
in  cash,  and  90  shares  of  stock  in  the 
plaintiff  corporation,  together  with  divi- 
dends on  corpora;e  Stock  which  had  been 
sold  to  plaintiff,  and  there  was  other  in- 
debtedness growing  out  of  the  sale,  a 
fit  case  for  accounting  was  presented. 
Smith    8:    Sons   v.    Securities   Co.    (Ala.), 

73    So.    892. 

Numerous  items  of  debits  and  credits 
extending  over  a  period  of  years  do  not 


constitute  a  complicated  mutual  account. 
conferring  jurisdiction  in  an  equitable 
action  for  accounting  between  debtor 
and  creditor.  Reilly  v.  Woolbert,  198 
Ala.    191,   T2    So.    10. 

What  States  a  Cause  of  Action  on 
Theory  of  Complicated  Account.— Chrich- 
lon  V.  Hayles,  178  Ala.  223,  57  So.  696. 
See  the  title  ACCOUNT.  §  «,  vol.  1, 
p.    57. 

11.    PKOCEEDINGS    AND    RELIEF. 

§  IS.   Equitable  Jurisdiction. 

See  post,  "Nature  and  Scope  of  Rem- 
edy," §  14;  "Bill,  Complaint,  or  Petition," 

§    17    (1). 

Incident  to  Other  Rdief.— 


Digitizea 


n,  Google 


ing    is    always    ordered    in    a    court 
equity,   where  it   is  an  incident   to   some 
other    relief.      Kelly    v.    Wollner    (Ala.), 

T8   So.    923. 

Complicated  or  Inposaible  Accaunt- 
ing  at  Law.— Compton  v.  Gilder,  176  Ala. 
309.  S8  So.  371.  See  the  title  ACCOUNT. 
I  12,  vol.    1,   p.    60. 

Adequate  Remedy  at  Law.— Where 
there  is  no  fiduciary  relation  devolving 
the  duty  to  render  an  account,  and  the 
accounts  are  not  mutual  or  so  complex 
that  a  jury  can  not  state  them  with  nec- 
essary accuracy,  equity  has  no  independ- 
ent jurisdiction  in  the  matter  of  accounts. 
Cayle  v.  Pennington,  185  Ala.  53,  M  So. 
sra. 

Where  complainant  executed  mort- 
gages on  personalty  to  secure  advances 
with  which  to  make  crops  on  land  rented 
from  defendants,  the  mortgagees,  and 
defendants  furnished  him  goods  and  pro- 
visions, but  made  false  and  excessive 
charges  against  him,  and  charged  him 
interest  largely  in  excess  of  8  per  cent 
per  annum,  equity  had  no  jurisdiction  of 
complainarit's  suit  to  recover  the  balance 
of  what  the  mortgaged  property  soH 
for  at  foreclosure  sale  over  what  was  ac- 
tually due  on  the  mortgages,  there  be- 
ing no  dispute  as  to  items  of  credit, 
£nce  his  remedy  at  law  was  adequate 
and  complete.  Lee  v.  Houston.  197  Ala. 
ess.  73  So.  327. 
{  IS.  Eqoitable  Actions. 
S  14. Nature  and  Scope  'ot  Remedy. 

See  ante,  "EquiUble  Jurisdiction." 
S  12. 

Where  there  are  mutual  accounts  be- 
tween parties,  either  may  resort  to  equity 
.  for  a  statement  of  the  accounts  and  the 
ascertainment  and  recovery  of  any  bal- 
ance due,  without  regard  to  the  question 
of  confusion  or  complication  ip  the  ac- 
counts  and   whether  or  not  complainant 
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claims  a  balance  in  his  favor.     Phalin  v. 
Dearman,  181  Ala.  320,  61  So.  941. 

S  17.  Pleading. 

g  17  <1)   Bin,  Complaint  or  Petition. 

A  bill  against  G.  for  an  accounting  as 
to  the  profits  under  an  agreement  to 
buy  and  sell  land  and  divide  the  profits. 
which  alleged  as  against  G.'s  wife  only 
that  certain  land  sold  at  foreclosure  was 
bid  off  by  her  and  subsequently  sold  at 
a  profit,  and  that  G.  represented  her  in 
the  transactions,  failed  to  show  any 
equity  as  against  her,  as  there  was  a 
complete  and  adequate  remedy  at  law  if 
she  was  liable  at  all  unless  barred  by 
limitations;  the  bill  not  showing  that 
complainant  had  any  interest  in,  or  claim 
or  demand  against,  the  particular  funds 
received  by  her,  or  that  she  was  a  trus- 
tee in  invitum.  Gayle  v.  Pennington, 
185   .Ma.   53,  64   So.   S72. 

In  a  bill  for  accounting  between  deb* 
tor  and  creditor,  allegations  that  re- 
spondent's indebtedness  to  complainant 
is  by  a  complicated  account,  consisting 
of  numerous  items  of  debit  and  credit 
each  month  for  many  years,  does  not 
sufficiently  allege  a  complicated  account, 
and  is  bad  on  demurrer.  Reilly  v.  Wool-  ■ 
bert,  196-Ala.  191,  72  So.  10. 
§  17  (3>  Crosi  BUI. 

A  defendant,  in  a  suit  in  equity  for  an 
accounting,,  may  have  affirmative  relief 
without  filing  a  cross  bill,  or  connter- 
claim  therein,  this  being  an  exception  to 
the  general  rule.  O'Kelley  v.  Clark,  184 
Ala.  391,  63  So.  948. 

I  M.  Taking  and  Stating  Acconnt, 

and  Reference  Therefor. 
On  a  bill  for  an  accounting,  the  chan- 
cellor had  a  right  to  restate  the  account 
in  his  own  way  in  order  to  arrive  at  a 
correct  conclusion.  Compton  r.  Collins, 
97    Ala.   642,   73    So.   .1.'i4. 
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ACCOUNT,  ACTION  ON. 

§     I.  open  Accounts  in  General. 

§     2.  Nature  and  Grounds  of  Action. 

§     6.  Pleading. 

§6(1)   Declaration,  Complaint  or  Petition. 

§  6  (2)   Pica,  Answer  or  Afiidavit  of  Defense. 

§  6  (5)   Issues,  Proof  and  Variance. 

§     7.  Evidence. 

§    9.  Verified  Accounts. 

§  11.  Requisites  of  Affidavit. 

§  12,  Conclusiveness  of  Verification  and  Defenses. 

§  14.  Evidence. 

Cross  References. 
See  the  title  ACCOUNT.  ACTION  ON,  \ol.  1,  p.  65.  and  references  ther 
"in  addition,  see  ante,  ACCOUNT;  ^ost.  ACCOUNT  STATED. 


§  1.  Open  Account!  in  Oeneral. 

S  S.  Nature  and  Grounds  of  Action. 


fendant  wrote  its  agent,  engaged  to  pur- 
chase coilon,  to  arrange  with  his  bank 
to  honor  checks  for  the  purchase  price 
of  cotton,  which  would  be  taken  up  with 
drafts  on  defendant,  and  the  plainilfT 
bank  agreed  to  the  arrangemeat,  it  may 
recover  on  account  for  the  amount  of 
checks  honored  but  not  taken  up;  an  "ac- 
count" including  every  item  of  indebted- 
ness by  contract  express  and  implied. 
Harris,  etc.,   Co.  v.   Oneonta  Trust,  etc., 

Co.,    Iflfl    Ala.    4H4,    69    So.    68. 


je. 


'  Pleading. 


lunt   purporting   to    declare  i 
t  should  allege  that  the  a 
unpaid.       Perry  v.    Gallagher     (Ala.),   75 
So.  396. 

9  «  (»)  Plea,  Answer  or  Affidavit  of  De- 
fense. 

Piling  Affidavit  of  Defense After  the 

overruling  of  a  demurrer  to  a  complaint 
in  an  action  upon  an  account  and  entry 
on  the  trial,  it  is  too  late  to  file  an  affi- 
davit denying  the  correctness  of  the  ac- 
count sued  upon.  Ewart  Lumber  Co.  v. 
American  Cement  Plaster  Co.,  9  Ala. 
App.  laa.  63  So.  560. 


g  9  (6)  Issues,  Proof  and  Variance. 

Where  a  complaint  demanded  a  sum 
due  by  account  from  defendant  to  a  third 
person,  and  alleged  that  plaintiff  was  the 
owner  of  the  account,  and  defendant 
pleaded  the  general  issue,  the  statutes  of 
frauds  and  limitations,  and  accord  and 
satisfaction,  proof  of  a  special  contract 
and  its  breach,  such  as  guaranty  of  pay- 
ment of  a  note,  was  inadmissible.  Hed- 
den  I'.  Wefel.  13  Ala.  App.  485,  69  So.  285. 
5    7.   Evidence. 

Admissibility. — Wher 
duced  a  letter  writte 
closing  a  check  to  b 
account,  promising  i 
and  asking  that  a  ni 
up  the  invoices  of  ce 
plaintiff  introduced  a 


;   defendant   intro- 

I    to    plaintiff    en- 

i  applied  to  his  old 

o   pay   the    balance, 

rtain  purchases,  and 
reply  s 


ng  that  the  check  had  been  placed  to  de- 
fendant's credit,  that  a  note  was  en- 
closed as  requested,  and  that  another  ' 
note  for  the  balance  of  the  old  account 
with  interest  to  date  was  also  enclosed, 
it  was  competent  to  introduce  evidence 
as  to  the  authenticity  of  this  last  letter, 
and  that  it  was  properly  directed,  mailed, 
etc.,  such  letter  making  a  sufficient  predi- 
cate for  proof  as  to  the  amount  due  on 
the  account  at  the  date  of  the  letters. 
Baker  v.  Britt-Carson  Shoe  Co,,  188  Ala. 

I  225,    66    So.    4TS. 

In  an  action  for  a  balance  due  on  an 
defendant     introduced    a     letter 
tten  plaintiff,  enclosing  a  check  to  be 
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applied  to  his  old  account,  promijin)i  to 
pay  the  balance,  and  asking  that  a  note 
be  sent  to  close  up  the  invoices  o£  cer- 
tain purchases.  Plaintiff  introduced  a 
letter  written  in  reply,  stating  that  the 
check  had  been  placed  to  defendant's 
credit,  that  a  note  was  inclosed  as  re- 
qnested,  and  that  another  note  for  the 
balance  of  the  old  account,  with  interest 
to  date,  was  also  inclosed.  Held,  that 
evidence  as  to  the  authenticity  of  this 
last  letter,  and  that  it  was  properly  di- 
rected, mailed,  etc.,  was  properly  ad' 
mifted.  Baiter  v.  Britt-Carson  Shoe  Co., 
18S  Ala.  2^5,  68  So.  475. 
§  S.  Verifie  d  Accounts. 

S  11-  Reqaiaites  of  Affidavit. 

In  assumpsit,  an  affidavit  verifying  the 
account  alleging  that  defendant  is  justly 
indebted  to  plaiutiS  in  a  sum  certain 
which  is  due,  taken  by  a  notary  public  in 
the  city  of  St.  Louis  and  duly  certified 
under  his  seal,  is  sufficient  under  Code 
1M)7.  §  3965,  stating  the  requisites  of 
such  affidavits.  EmjMre  Clothing  Co.  v. 
Roberts,  etc..  Shoe  Co.  (Ala.  App.),  75 
So.  634. 


§  18.  Conclusiveness  of  Verification 

and  Defenses. 

Acts  iSlS,  p.  609,  amending  Code  1907, 
§  3970,  providing  that  in  all  suits  upon 
itemized  statement  of  the 
.tied  by  affidavit  of  a  compe* 
tent  witness  is  competent  evidence  of 
its  correctness,  unless  defendant,  within 
the  time  allowed  for  pleading  files  an  af- 
fidavit denying  on  information  and  be- 
lief its  correctness,  does  not  undertake 
to  describe  a  cause  of  action  nor  pre- 
scribe a  defense,  but  merely  provides  a 
rule  of  evidence  for  the  proof  and  de- 
nial of  the  correctness  of  an  account 
which  is  cumulative  and  does  not  pre- 
clude the  claim  from  being  otherwise 
proven  nor  its  correctness  from  being 
otherwise  attacked.  Hence,  failure  of  a 
defendant  to  file  an  affidavit  denying  the 
correctness  of  the  account  sued  on  did 
not  preclude  him  from  introducing  evi- 
dence showing  payment.  Duck  Brand 
Co.  V.  Douglass  (Ala.),  78  So.  615. 
§  14.  Evidence. 

See  ante,   "Conclusiveness  of  Verifica- 
tion and  Defenses,"  %  12. 


Accounting. 

See  ante,    ACCOUNTS;  ACCOUNT,  ACTION  ON;   post,  ACCOUNT  STATED. 
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ACCOUNT  STATED. 

}     1.  Nature  and  Subject  Matter  in  General. 
[     4.  Mode  of  Stating  and  Settling. 
}     5.  Assent  of  Parties  in  General, 
i    8.  Conclusiveness. 
i  19.  Evidence. 

§  19  (1)  Presumptions  and  Burden  of  Proof. 

§  19  (2)  Admissibility. 

§  19  (3)  Weight  and  Sufficiency. 
i  20.  Trial  and  Judgment. 

Cross  References. 
le  title  ACCOUNT  STATED,  vol.  1.  p.  72,  and  references 
dition.  see  ante,  ACCOUNT;  ACCOUNT.  ACTION  ON. 


See   post, 

eral,"  §  5. 

Where 


"Asient   of   Parties 
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I  debtor  agreed  with  the  c 
itor  as  to  the  amount  due  and  promised 
to  pay  it,  it  became,  in  the  absence  of 
mistake  or  fraud,  an  account  stated,  not- 
withstanding a  subsequent  change  of 
mind  on  the  part  of  the  debtor.  Wise  v. 
Fuller,  11  Ala.  App.  427,  «e  So.  837. 
§  i.  Mode  of  Stating  and  Settling. 

If  the  parties  went  over  each  item  of 
an  account  and  agreed  to  ail  the  items, 
it  was  (immaterial  whether  the  items 
were  ever  totaled.  Nance  v.  Countess 
(Ala.  App.),  78  So.  464. 
§  S.  Assent  of  Partiea  in  General. 

To  make  an  "account  stated,"  there 
must  be  a  mutual  agreement  between  the 
parties,  as  to  the  allowance  of  their  re- 
spective claims.  Hence,  where  the  com- 
plaint solely  relied  on  an  account  stated, 
no  recovery  can  be  had  in  the  absence 
of  evidence  that  defendant  in  any  way 
assented  to  the  charges  in  the  account. 
Walker  v.  Trotter  Bros.,  193  Ala.  19,  68 
So.    34S. 

Admission  Operating  as  Stated  Ac- 
count.— Cook,  etc.,  Contracting  Co.  v. 
Bell,  177  Ala.  818,  59  So.  273.  274.  See 
the  title  ACCOUNT  STATED,  §  5,  vol. 
1.    p.   74. 

What  Must  Be  Shown  to  Endtle  a 
Recovery  upon  an  Account  Stated.  — 
Cook,  etc..  Contracting  Co.  v.  Bell,  177 
Ala.  618,  59  So.  373.  274.  See  the  title 
ACCOUNT  STATED,  £  5,  vol.  I,  p.  75. 


§  a.  ConclusiveneBS. 

In  an  action  on  account  alleged  to  have 
been  stated  to  deceased,  it  was  imma- 
terial whether  the  wife  of  plaintiff  in 
making  entries  in  a  book  offered  in  evi- 
dence knew  they  were  correct,  when  she 
testified  that  deceased,  having  read  them, 
agreed  that  they  were  correct.  Nance  v. 
Countess  (.\la.  App.),  78  So.  464. 
§   18.  Evidence. 

§    18    (1)    Presumptions   and    Burden    of 
Proof. 

The  presumption  of  the  correctness  of 
a  statement  of  the  secured  account  fur- 
nished a  chattel  mortgagor  by  the  mort- 
gagee arising  from  his  failure  to  contro- 
vert it  promptly  was  rebuttable,  and  the 
mortgagor  could  prove  that  any  admis- 
sion implied  from  his  silence  was  not 
supported  by  any  consideration  in  that 
no  balance  was  owing  on  the  account 
Hodges  V.  Kyle,  9  Ala,  App.  449,  63  So. 

761. 

§  IS  (S)  Admissibility. 

In  detinue  and  trover  by  a  chattel 
mortgagor  against  a  purchaser  from  the 
chattel  mortgagee  in  which  it  was  claimed 
that  the  secured  debt  had  been  paid  be- 
fore the  sale  by  the  mortgagee,  plain- 
tiff testified  on  cross-examination  that 
the  mortgagee  at  his  request  furnished 
him  a  statement  of  the  secured  account. 
On  redirect  examination,  after  it  had  bee-t 
introduced  in  evidence  and  after  he  had 
testified  that  the  payments  by  him  shown 
therein  were  correct,  he  was  permitted 
to    testify    that     certain   charges    against 
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him  were  incorrect.  Held,  that  this  was 
Ml  error,  siticc  the  rule  that,  where 
account  includes  debits  and  credits, 
dtbtor  can  not  claim  the  credits  without 
submiiiing  to  the  debits,  does  not  pre- 
vent the  debtor  from  proving  that  charges 
igainst  him  are  incorrect,  where  there  is 
evidence  of  the  payments  by  him  other 
tban  that  furnished  by  the  creditor's  ad- 
missions contained  in  his  statement,  and 
defendant's  momentary  Impression  that 
plaintiff  by  introducing  the  statement  in 
evidence  affirmed  its  correctness,  could 
not  form  the  basis  of  an  estoppel,  as  de- 
fendant did  not  rely  thereon  to  his  prej- 
udice. Hodges  V.  Kyle.  0  Ala.  App.  449, 
63  So.    761. 

S  19  (3>  W«ight  and  Snffidency. 

Evidence  in  an  action  on  an  account 
growing  out  of  defendant's  advances  of 
money  to  plaintiff,  and  plaintiff's  sale  and 
delivery  of  lumber  to  defendants,  held  to 


an  express  agreement  that  the 
held  back  were  to  cover  differ- 
ences in  the  quantity  as  well  as  in  the 
quality  of  the  lumber  delivered.  Ifinge 
&  Co.  V.  Barrett  Bros.  Shipping  Co.,  14 
Ala.  App.  4«S,  TO  So.  962. 

The'  giving  by  a  bank  of  notices  of 
overdrafts  by  a  depositor  does  not  ei- 
tablish  a  stated  account  against  the  de- 
positor, especially  where  the  witness  tes- 
tifying to  the  giving  of  the  notices  had 
no  independent  recollection,  but  relied 
on  the  way  he  knew  he  transacted  busi* 
ness  for  the  bank  and  kept  its  books. 
Smith  V.  Allen,  7  Ala.  App.  397,  6!  So. 
2»6. 
§  M.  Trial  and  Judgment 

QnestionB  for  iCourt  or  Jury. — Evi- 
dence held  to  firesent  a  question  for  the 
jury  whether  an  account  for  nursing  wai 
stated.  Nance  v.  CountesB  (Ala.  App.), 
78  So.  464. 


Accretion. 

See  post.    NAVIGABLE   WATERS;   WATERS  AND    WATERCOURSES. 

AccniaL 

See  post,  ACTIONS.  BILLS  AND  NOTES;  LIMITATION  OF  ACTIONS. 


S«  post,   CRIMINAL   LAW;    INDICTMENT    AND    INFORMATION; 
AND  SLANDE^L. 
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ACKNOWLEDGMENT. 

I.  Nature  and  Necessity. 

§     7.  Filling  Blanks  or  Altering  Instrument  without  Acknowledgment. 
n.  Taking  and  Certificate. 

§  14.  Authority  to  Take. 

§  20.  ■  Disqualification  of  Officer. 

§  20  (1)  In  General. 

§  20  (3)  Agent,  Officer  or  Stockholder  of  Party  in  Interest. 
§  23.  Mode  of  Taking  Acknowledgment. 

§  24.  In  General. 

§  25.  Of  Married  Woman. 

§  28.  Making  and  Requisites  of  Certificate. 

§  29,  Making  and  Form  in  General. 

§  35.  Contents  of  Certificate. 

§  37.  Acknowledgments  of  Married  Women. 

§  38.  Acknowledgments  of  Particular  Persons  or  Officers. 

§  43.  Curing  Defects. 

§  44.  Subsequent  Acknowledgment. 

m.  Operation  and  Effect. 

§  49.  Construction  and  Operation  of  Certificate  in  General. 
§  51.  Unnecessary  Acknowledgments. 
§  52.  Authenticity  of  Instrument  in  General. 
§  55.  Conclusiveness  of  Certificate. 
§  55  (1)  In  General. 

§  55   (2)  Certificates  of  Acknowledgment  by  Married  Women. 
§  56.  Grounds  of  Impeaching  or  Contradicting  Certificate. 
IV.  Pleading  and  Evidence. 

§  62.  Evidence  to  Impeach  or  Contradict  Certificate. 
§  62  (1)  Admissibilfty  in  General. 
§  62  (2)  Weight  and  Sufficiency  in  General. 

§  62  (3)  Impeaching  Testimony   by   Officer  Taking  Acknowledg- 
ment. 

Cross  References. 
See  the  title  ACKNOWLEDGMENT,  vol.  i,  p.  80,  and  references  there  given. 
I.  NATURE  AND   NECESSITY.  II.  TAKING  AND  CERTIFICATE. 

§   7.   Filling   Blanks   or   Altering   Inatru-    g  14.  Authority  to  Take. 

ment  without  Acknowledgment  g  ^   Disqualification  of  Officer. 

Acknowledgment     and    delivery    of 
deed   having  betn  perfected,  the  correc- 


g  W  (1)  In  GencraL 


J  of  the   description  by   the  grantor,       One   interested    in   a    conveyance   may 
though   with   the  grantee's   consent,   had    not  take  and  certify  the  acknowledgment 
no  effect;  the  instrument  not  having  been    of  »"«  "f  the  grantors.     Swindall  v.  Ford, 
again  acknowledged  or  attested,    Hess  v.    184  Ala.  137,  63  So.  851. 
Hodges   (Ala.).  78  So.  85.  Cousin    of    Grantee. — Notwithstanding 
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Ibe  character  aod  qnalitjr  of  an  officer's 
act  m  taking  an  acknowledgment  is  ju- 
dicial in  nature,  a  first  cousin  of  a  gran- 
tee in  a  deed  is  not  disqualified  to  take 
and  certify  the  acknowledgment  of  the 
grantors  in  executing  the  conveyance ; 
Code  1907,  §  4«2«,  as  to  the  disqualifica- 
tion of  certain  judicial  officers  having  no 
application  to  the  taking  of  acknowledg- 
ments by  officers.  McKencic  v.  Hixon 
(Ala.),  78  So.  791. 
I  SO  (3)  Agent,  Officer  or  Stockholder  of 
Partr  in  Intetvat. 

Where  an  attorney,  who  was  also  a 
notary  public,  was  employed  to  purchase 
standing  timber  for  C,  being  paid  a  spec- 
ified price  per  acre  for  his  services,  he 
was  interested  in  the  transaction,  but  not 
in  the  conveyance  of  timber  by  complain- 
ants to  C..  and  hence  was  not  disqualified 
to  take  complainants'  acknowledgment  to 
the  deed.  Vizard  v.  Robinson,  181  Ala. 
346,  61  So.  »5&. 

A  mortgage  on  the  homestead  to  a 
bank,  the  wife's  separate  acknowledg- 
ment of  which  was  taken  by  an  officer 
and  stockholder  of  the  bank,  is  invalid 
against  direct  attack.  Walker  v.  Baker 
(Ala.),  74  So.  368. 

i  SS.  Mode  of  Taking  Acknowledgment 
S  «. In  General. 

Before  an  officer  is  authorized  to  cer- 
tify the  acknowledgment  of  a  purported 
deed,  there  must  be  in  fact  an  acknowl- 
edgment by  the  grantor  of  the  instru- 
ment signed.  Suliby  v.  Palmer.  1S4  Ala. 
524,  TO  So.  1. 

To  give  acknowledging  officer  jurisdic- 
tion of  grantor,  mere  casual  presence  of 
reputed  grantor  and  possession  of  instru- 
ment purporting  to  have  been  signed  are 
not  sufficient,  but  there  must  be  an  ac- 
knowledgment in  some  form.  Quails  v. 
Quails,  196  Ala.  524,  73  So.  78. 
I  U. Of  Harried  Woman. 

A  wife's  separate  examination  and  ac- 
knowledgment is  necessary  only  when 
the  title  to  a  homestead  is  in  the  hus- 
band. Spink  V.  Guarantee,  etc.,  Co.,  181 
Ala.  !72,  61  So.  302. 
I  n.   Making  and   Requisites  of   Certifi> 

cate. 
i  ». Making  and  Form  in  General. 

Only  substantial    compliance   with   the 


form  of  acknowledgment  provided  is  re- 
quired. Bowles  V.  Lowery,  181  Ala.  603, 
62  So.  107, 

If,  without  resort  to  mere  inference  or 
conjecture,  what  was  intended  to  be  ex- 
pressed can  be  clearly  seen,  errors  of  a 
purely  clerical  or  grammatical  nature 
will  not  avoid  a  certificate  of  acknowl- 
edgment. Bowles  V.  Lowery,  181  Ala. 
603,  69  So.  107. 

'  It  is  the  policy  of  the  law  to  uphold  a 
certificate  of  acknowledgment  of  a  con- 
veyance of  land  where  from  the  certifi- 
cate and  the  conveyance  a  substantial, 
though  not  a  literal,  compliance  with  the 
statutes  has  been  observed ;  consequently, 
though  the  certificate  of  acknowledgment 
signed  by  the  mortgagor  was  not  an  ex- 
act copy  of  the  form  prescribed  by  Code 
1907,  5  3361.  in  that  it  omitted  to  state 
the  style  of  the  officer  receiving  the  cer- 
tificate, though  it  appeared  from  the  no- 
tation by  his  signature  that  he  was  a  jus- 
tice of  the  peace,  and  substituted  the 
words  "did  execute"  for  the  statutory 
words  "he  executed"  with  reference  to 
the  execution  by  the  mortgagor,  the  cer- 
tificate is  sufficient.  Rosebrook  v.  Mar- 
tin (Ala.),  76  So.  950. 

g  3S.  Contents  of  Certificate. 


Where  the  separate  acknowledgment  of 
a  deed  by  a  wife  was  not  questioned,  and 
it  was  legally  attested  both  as  to  her  and 
her  husband  by  subscribing  witnesses, 
its  validity  was  not  affected  by  the  omis- 
sion of  the  word  "they"  from  the  joint 
acknowledgment  of  herself  and  her  hus- 
band. Wright  !■-  Bentley  Lumber  Co., 
186  Ala.  616,  65  So.  353. 


Under  Code  1907,  §  3361,  prescribing 
the  form  of  acknowledgment  to  be  used 
on  conveyances  by  a  corporation  of  ev- 
ery description  admitted  to  record,  an 
acknowledgment  for  a  corporation,  made 
subsequent  to  the  adoption  of  the  Code 
1907,  must,  to  be  valid,  comply  substan- 
tially, though  not  literally,  with  the  form 
prescribed  in  g  3361.  Steverson  v.  Agee 
&  Co..  9  Ala.  App.  389,  63  So.  79*. 
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§  U.  Curing  Defects. 

§  M.  —  Subuquent  Aeknowledgment. 

Under  Code  ISOT,  §  3374,  providing  that 
conveyances  of  property  which  are  ac- 
knowledged according  to  law  and  re- 
corded may  be  received  in  evidence  with- 
out further  proof,  where  the  certificate 
of  acknowledgment  to  a  deed  was  not  in 
proper  form,  a  new  certiticate,  subse- 
quently made  in  proper  form,  did  not 
make  the  deed  self-proving,  where  the 
deed  was  not  again  recorded  after  the 
new  certificate  was  placed  upon  it.  Stev- 
eraon  v.  Agee  &  Co.,  9  Ala.  App.  389.  63 
So.  794. 

Where  the  certificate  of  acknowledg- 
ment was  not  in  proper  form,  an  addi- 
tional certificate  in  proper  form,  subse- 
quently made,  was  invalid  unless  there 
was  a  reappearance  and  a  reacknowledg- 
ment  of  the  grantor  before  the  certifying 
officer,  Steverson  v.  Agee  &  Co.,  Q  Ala. 
App.  389,  63  So.  794. 

III.   OPERATION   AND  EFFECT. 
§  49.  Construction  and  Operaticm  at  Cer- 
tificate in  Qenenil. 

In  construing  an  acknowledgment  it 
and  the  deed  are  to  be  read  together. 
Bowles  V.  Lowery.  181  Ala.  603.  82  So. 
107,  cited  in  note  in  49  Ann.  Gas.  1»1«C, 
347. 

A  certificate  of  acknowledgment  that 
"B.  her  heirs  whose  names  is  signed  to 
the  foregoing  conveyance,  and  who  is 
known  to  me."  acknowledge,  in  connec- 
tion with  the  evidence  that  the  other 
signers  were  all  of  the  children  of  B..  ex- 
cept the  grantee,  is  to  be  read  with  "and" 
between  "B."  and  "her  heirs."  and  "are" 
in  place  of  "is,"  and  construed  as  a  cer- 
tificate of  acknowledgment  by  all  the 
grantors,  who  are  B.  and  all  of  her  chil- 
dren, except  the  grantee.  Bowles  v.  Low- 
ery,  181  Ala.  603,  63  So.  107. 

Though  the  first  initial  of  a  grantor's 
subscription  to  a  deed  looked  more  like 
a  J.  than  a  T..  the  variance,  if  any,  be- 
tween the  grantor's  subscription  and  the 
recital  in  the  body  of  the  deed,  and  the 
conveyance  was  by  T.  H.  Watson  was 
cured  by  the  notary's  certificate  that  the 
grantor  T.  H.  Watson,  was  known  to 
him.  etc.  Musgrove  *.  Cordova  Coal, 
etc..  Co.,  191  Ala.  419,  67  So,  582. 


{  SI.  UnnecesMry  Acknowledtmenti. 

While  an  acknowledgment  is,  when  ef- 
ficacious, a  part  of  a  conveyance,  where 
the  conveyance,  apart  from  the  acknowl- 
edgment, is  not  affected  with  any  ele- 
ment of  invalidity,  and  can  stand  as  valid 
and  efficacious  to  pass  the  title  or  right 
it  purports  to  transmit  without  an  ac- 
knowledgment, the  conveyance  can  and 
will  stand,  notwithstanding  the  absence 
of  jurisdiction  on  the  part  of  the  officer 
taking  the  acknowledgment  or  fraud  or 
duress  avoiding  the  act  and  certification 
of  such  officer.     Butler  v.  Hill,  190  Ala. 

STS.   67   So.   360. 

§  SS.  Anthentici^  of  Initrument  in  Gen- 
eral. 

An  efficacious  acknowledgment  of  a 
deed  not  only  renders  it  self-proving,  if 
seasonably  recorded,  but  imports  verity 
against  which  none  can  complain,  except 
for  duress  or  fraud.  Vizard  v.  Robinson, 
181  Ala.  349.  61  So.  959. 

The  certificate  of  acknowledgment  of 
a  deed  is  conclusive  as  to  the  fact  and 
circumstances  of  the  acknowledgment, 
and,  as  to  a  bona  fide  purchaser  for  value, 
as  to  the  voluntary  execution  of  the  deed. 
but  as  to  others  the  voluntary  nature  of 
the  deed  may  be  denied.  Gilley  v.  Den- 
man,  185  Ala.  561,  64  So.  ST. 

§  50.  ConcluaiveseBB  of  Certificate. 
9  SS  <1)  In  General. 

The  act  of  taking  an  acknowledgment 
of  a  conveyance  being  judicial  in  nature. 
a  certificBte  of  acknowledgment  in  the 
form  prescribed  by  law  is  conclusive  of 
the  facts  and  acts  recited,  unless  the  of- 
ficer is  shown  not  to  have  acquired  juris- 
diction of  the  person  or  persons  making 
the  acknowledgment,  or  unless  the  act 
of  giving  the  acknowledgment  was  char- 
acterized by  or  affected  with  fraud  or 
duress.  McKenzie  v.  Hixon  (Ala.),  78 
So.  791. 

Where  the  officer  taking' acknowledg- 
ment of  instrument  is  without  jurisdic- 
tion, there  being  no  examination  of  the 
reputed  jurisdiction,  there  being  no  ex- 
amination of  the  reputed  grantor  and  no 
acknowledgment  before  the  officer,  his 
certificate  is  void,  and  may  be  attacked 
collaterally.  Quails  v.  Quails,  196  Ala. 
524,  72  So.  76. 
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The  question  of  validity  vel  non  of  an 
instrument  Jis  respects  the  competency  of 
the  officer  taking  acknowledgnient  must 
be  raised  in  a  direct,  and  not  collateral, 
proceeding.  Quails  v.  Quails,  196  Ala. 
534,  72  So.  76. 

§  SS  (*}  Certificates  of  Acknowledgment 
by  Harried  Women. 

Where  an  alleged  grantor,  a  married 
woman,  was  present  before  a  justice  of 
the  peace  on  the  occasion  when  a  cer- 
tificate of  acknowledgment  recited  her 
voluntary  execution  of  a  deed  and  the 
deed  was  written  by  the  justice  at  that 
time,  if  she  went  there  (or  the  purpose 
of  perfecting  the  execution  and  acknowl- 
edgment of  a  conveyance  to  the  grantee 
or  came  to  entertain  that  purpose  while 
in  the  presence  of  the  justice,  and  there- 
upon submitted  to  the  justice's  exercise 
of  his  power  to  take  her  acknowledgment, 
his  jurisdiction  was  complete  and  con- 
clusive of  the  facts  certified  by  him, 
which  certification  comprehended  her  ex- 
ecution of  the  instrument  and  rendered 
it  valid,  unless  vitiating  fraud  induced  her 
execution  of  the  instrument  Butler  i'. 
Hill,  190  Ala.  5T6,  67  So.  2S0. 
I  BO.  Grounds  of  Impeaching  W  Contra- 
dicting Certificate. 

Prand  or  Dnress. — The  .taking  of  ac- 
knowledgments of  conveyances  by  an  of- 
ficer authorized  to  do  so  is  not  a  "minis- 
terial act,"  but  an  "act  judicial"  in  char- 
acter, and  when  such  an  officer  acquires 
jurisdiction  in  a  particular  case,  and  cer- 
tifies the  facts  and  acts  taking  place  in 
the  form  and  as  the  law  prescribes,  his 
certification  can  only  be  contradicted  or 
impeached  for  fraud  or  duress ;  and 
hence  parol  evidence  is  only  admissible 
to  show  an  absence  of  jurisdiction  or 
fraud  or  duress  affecting  the  process  of 
giving  and  talcing  the  acknowledgment. 
Butler  f.  Hill.  190  Ala.  876,  67  So.  280. 

Participation  in  Praud  by  Certifying 
Officer. — It  is  not  essential  to  the  im- 
peachment of  a  certified  acknowledgment 
that    the   certifying  officer  should    have 


participated  in  the  fraud  or  duress  prac- 
ticed upon  the  grantor.  Gilley  v.  Den- 
man.  185  Ala.  561,  64  So.  97;  Quails  V. 
Quails,  196  Ala.  624,  12  So.  T6. 

DUqualification  of  Officer, — An  attack 
on  a  deed  for  alleged  disqualification  of 
the  officer  to  take  the  acknowledgment 
of  the  parties  is  direct  and  not  collateral- 
Vizard  V.  Robinson,  181  Ala.  349,  61  So. 

999. 

A  mortgage  is  not  subject  to  collateral 
attack,  in  a  prosecution  for  obtaining  the 
signature  thereto  by  false  pretense,  on 
the  ground  that  the  notary  who  took  the 
acknowledgment  was  personally  inter- 
ested in  the  mortgage.  Addington  v. 
State  (Ala.  App.).  74  So.  846. 

IV.  PLEADING  AND  EVIDENCE. 
§  OX.  Evidence  to  Impeach  or  Contradict 

Certificate. 
§  es  (1)  Admissibility  in  General. 

See  ante,  "Grounds  of  Impeaching  or 
Contradicting  Certificate,"  g   56. 
§  61  (S>  Weight  and  Sufficiency  in  Gen> 
enL 

In  a  suit  to  foreclose  a  mortgage, 
where  its  execution  is  denied  affirmative 
testimony  of  interested  witnesses  as  to 
the  falsity  of  the  officer's  certificate  bf 
acknowledgment  will  be  scrutinized  care- 
fully, in  the  light  of  their  interest,  but  if 
full  and  direct,  is  entitled  to  the  weight 
given  that  of  any  other  interested  wit- 
ness. Suhby  V.  Palmer,  194  Ala.  526,  70 
So.  1. 

§  Sf  (8)  Impeaching  Testimony  by  Offi- 
cer Taking  Acknowledgment. 

Where  the  defense  to  ejectment  was  a 
deed  from  plaintiff  claimed  by  plaintiff 
to  be  forged,  no  right  of  a  bona  fide  pur- 
chaser for  value  being  involved,  the  tes- 
timony of  the  acknowledging  officer  was 
admissible  to  impeach  the  acknowledg- 
ment, where  he  affixed  his  seal  and  cer- 
tificate in  the  absence  of  the  reputed 
grantor.  Quails  v.  Quails,  IM  Ala.  S34. 
72  So.  76. 


Acquiescence. 

See  post.  ESTOPPEL;  LACHES;  SALES;  and  other  appropriate  titles. 


AcquittaL 

See  post,  CRIMINAL  LAW. 
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ACTION. 

I.  Oronnds  and  Ooaditions  Precedent. 

§     1.  Nature  and  Elements  of  Cause  of  Action. 
§     4.  Illegal  or  Immoral  'transactions. 
§     5.  Criminal  Acts. 

§     6.  Actions  for  Declarations  of  Rights  without  Other  Relief. 
§  12.  Defenses  in  General. 
n.  Natare  and  Form. 

§  21.  Legal  or  Equitable. 

§  22.  Nature  of  Action. 

§  26.  Contract  or  Tort. 

§  27.  Nature  of  Action. 

§  27  (I)  In  General. 

§  27  (3)  Carrier  and  Shipper  of  Goods  or  Live  Stock. 

§  27  (4)  Carrier  and  Passenger. 

§  28. Waiver  of  Tort. 

§  29.  Forms  of  Action  at  Common  Law. 

§  30.  Distinctions  as  to  Form. 

§  33.  Statutory  Remedies. 

§  35.  -,  Cumulative  or  Exclusive  Remedies. 

m.  Joinder,  Splitting,  Consolidation  and  Severance. 
§  38.  Single  and  Entire  Cause  of  Action  in  General. 

§  38  (1)   In  General. 

§  38  (3)  Different  Kinds  of  Injury  from  Same  Act. 

§  38  (4)  Separate  Torts  or  Wrongful  Acts  and  Words  of  Charac- 
terization. 

§  38  (5)   Separate  Contracts  or  Instruments. 
§    39.  Joinder  of  Causes  of  Action  at  Common  Law. 

§  40.  In  General. 

§  4L  Forms  of  Action. 

§  43.  Joinder  of  Causes  of  Action  under  Codes  and  Practice  Acts. 

§  44.  Forms  of  Action. 

§  45.  Nature  and  Grounds  of  Action  in  General. 

§  45  (1)   In  General. 

§  45  (2)  Action  to  Recover  Property. 

§  45   (3)   Injuries  to  Person,  Property  or  Reputation. 

§  45  (4)  Causes  of  Action  Arising  Out  of  Contract. 

§  47.  Contract  and  Tort, 

§  48.  Claims    Arising  Out  of  Same    Transaction  or  Transactions 

Connected  with  Same  Subject  of  Action. 

§  48  (1)  In  General. 

§  48  (2)  Claims  Arising  from  Wrongful  or  Tortious  Acts. 

§  48  (3)  Claims  Arising  from  Contract. 

§  50.  Parties  and  Interests  Involved. 

§  51J^.  Joinder  of  Causes  of  Action  under  State  and  Federal  Laws. 
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§  53.  Splitting  Causes  of  Action. 

§  53  (2)  Actions  ex  Delicto. 

§  53  (3)  Actions  ex  Contractu. 
§  54.  Consolidation  of  Actions. 
§  57.  — •—  Actions  Which  May  Be  Consolidated. 
IV,  Oommeiiceinent,  Prosecation  and  Termination. 
§  67.  Stay  of  Proceedings. 
§  69.  Another  Action  Pending. 

Cross  References. 
Sc«  the  title  ACTION,  vol.  1,  p.  100,  and  references  there  given. 


L     GROUNDS     AND     CONDITIONS 

PRECEDENT. 
i  1.  Nature  and  Elenienta  of  Caiue  of  Ac- 
tion. 

A  cause  of  action  is  made  up  of  a  duty 
aod  a  breach  thereof.  Birmingham  R., 
etc.,  Co.  V.  Littleton   (Ala.),  77  So.  585. 

There  must  be  parties  to  a  cause  of  ac- 
tion;   they    being   jurisdictional.     Gill   v. 
More  (Ala.).  76  So.  453. 
i  t.  niesal  or  Immoral  TruuactionB. 

Where  the  enjoyment  of  a  right  re- 
lerved  in  a  deed  to  use  a  balcony  and 
stairway  obstructing  street  involved  vio- 
lation of  law,  no  right  to  damages  could 
arise  from  their  removal  by  the  owner  of 
the  building.  Hausman  v.  Brown  (Ala.), 
77  So.  993. 
i  I.  Crimiiul  Acts. 

Every  criminal  act  which  injures  the 
person  or  property  of  another  is  also  a 
civil  tort  redressable  by  the  courts  and 
preventable  in  proper  cases  by  injunctive 
process.  Hardie-Tynes  Mfg.  Co.  v. 
Cruise,  189  Ala.  fl5,  86  So.  «S7. 
!  &  Actions  for  Declarations  of  Rights 
without  Other  Relief. 

A  moot  case  is  one  which  seeks  to  de- 
termine an  abstract  question  not  resting 
upon  existing  facts  or  rights,  and  such  a 
case  will  not  be  determined  by  the  courts. 
Postal  Tel.  Cable  Co.  v.  Montgomery, 
193  Ala.  334.  69  So.  4S8,  cited  in  note  in 
Ann.  Cas.  ISISB,  3S9. 
{  IS.  Defenses  in  General. 

Where  plaintiff  alleged  city's  contract 
to  pay  for  road-making  material  taken 
from  his  land,  the  defense  that  such  ma- 
terial  was    a    mineral   and    owned    by    a 


third  person  was  not  available  to  the 
city,  which  did  not  connect  itself  with 
the  mineral  owner,  as  a  defense  to  the 
action,  which  was  personal  and  transi- 
tory, when  plaintiff  was  in  undisputed 
possession  of  the  land.  De  Kalb  County 
V.  McClain  (Ala.),  Tg  So.  961. 

IL  NATURE  AND  FORM. 
§  91.  Legal  or  Equitable. 
§  M. Nature  of  Action. 

Right  to  Timber.— Where  defendants 
are  in  adverse  possession  of  certain 
standing  timber  claimed  by  complainant, 
complainant's  right  to  the  timber  should 
be  determined  in  an  action  at  law. 
Smith  Lumber  Co.  v.  Jernigan,  185  Ala. 
las,  64  So.  300. 

Recovery  of  Honey  Paid  for  Stock. 
—King  V.  Livingston  Mfg.  Co.,  ISO  Ala. 
118,  60  So.  143.  See  the  title  ACTION, 
g  S2,  vol.  1,  p.  100. 

§  S«.  Contract  or  Tort. 

§  27. Nature  of  Action. 

9  S7  (1)  In  General. 

If  it  is  clear  from  the  complaint  that 
it  declares  as  for  breach  of  contract,  that 
negligence  is  alleged  does  not  change 
character  of  action.  Western  Union  Tel. 
Co.  V.  Bowen  (Ala.  App.).  76  So.  98S. 
g  S7  (a)  Carrier  and  Shipper  of  Goods 
or  Live  Stock. 

See  post,  "Carrier  and  Passenger."  B 
37    (4). 

A  count  in  trover  for  the  value  of 
trunks  transported  by  a  carrier,  but  not 
delivered,  was  ex  delicto.  Southern  R. 
Co.  V.  Brown,  193  Ala.  380,  6B  So.  331. 

In   an   action   for  the  value   of  trunks 
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transported  by  a  carrier  and  not  deliv- 
ered, a  count  in  Code  form  as  upon  a  bill 
of  lading,  but  hdving  no  allegation  that 
the  transportation  was  for  a  reward,  was 
ex  delicto.  Southern  R.  Co.  v.  Brown, 
lea  Ala.  389,  58  So.  321. 
§  1)7    (4)    Carrier   and   Pataenger. 

The  owners  of  hunting  dogs,  paying 
for  transportation  and  excess  baggage, 
could  sue  the  railroad  company,  either 
ex  contractu  or  ex  delicto,  for  loss,  by 
death  from  poisoning  of  hunting  dogs 
checked  by  them  as  baggage,  the  con- 
tract, so  far  as  the  railroads'  liability  for 
the  dogs  was  concerned,  being  for  the 
aole  benefit  of  the  owners.  Ivouisvillc, 
etc..  R.  Co.  V.  Dickson  (Ala.),  73  So. 
750. 
S  W.  Waiver  of  Tort. 

ConveraioB.—PlaintifF  may  waive  con- 
version and  sue  for  money  had  and  re- 
ceived. Hudson  V.  Barrett  (Ala.  App.), 
77  So.  *38;  Albany  Warehouse  Co.  v. 
Fisk  Cotton  Co.,  13  Ala.  App.  527,  67  So. 
728. 

A  person  who  paid  the  owner  of  land 
(he  purchase  price  for  the  timber  rights 
thereon  and  was  placed  in  such  posses- 
sion thereof  as  the  property  in  its  then 
condition  was  capable  or  susceptible  of, 
had  such  an  equitable  title  to  the  timber 
as  would  support  an  action  of  case  for 
its  conversion,  or,  if  the  tort  was  waived, 
for  money  had  and  received,  even  though 
he  had  received  no  deed  to  the  timber. 
Stevenson  v.  Agee  &  Co.,  »  Ala.  Appi 
389,  63  So.  794. 

Same — Resale  Where  Title  Had  Been 
Retained  by  ManHfacturer.— The  sale  of 
an  automobile  io  which  the  manufac- 
turer-retained title  |was  conversion  by 
party  who  sold  it,  tor  which  the  manu- 
facturer could  maintain  trover  or  could 
waive  tort  action  and  recover  upon  com- 
mon counts  after  disposition  of  the  car 
tor  money  or  other  property.  Finney  v. 
Studebaker  Corp.,  196  Ala.  42P,  ^%  So.  54. 

Same  —  Sale  of  Intcren  of  Other 
Owner. — .Assumpsit  may  be  maintained 
for  money  received  by  one  co-owner 
from  the  sale  of  the  interest  of  another 
co-owner  in  the  common  property,  though 
such  sale  was  a  conversion.  Howton 
v.   Mathias,  197  Ala.  457,   73   So.  02. 

KefiiBal   of   Bailer    to    Deliver.— Where 


a  sheriff,  after  levying  upon  property, 
delivers  it  to  a  bailee,  he  may  maintain 
assumpsit  or  trover  for  the  >bailee's  breach 
of  duty  in  refusing  to  deliver.  Higdon 
V.  Warrant  Warehouse  Co.,  10  Ala.  App. 
4H,    63    So.    938. 

!  19.  Forms  of  Action  at  Common  Law. 
§  30.  DiuinctionB  u  to  Form. 

Where  defendant  had  the  legal  title  to 
lumber  purchased  by  plaintiff  from  a 
third  person,  he  could  sue  for  its  value 
in  trover,  while  if  he  had  only  an  equita- 
ble lien  or  title,  his  right  of  action  would 
be  in  trespass  on  the  caso.  Stevenson 
V.  Agee  &  Co.,  a  Ala.  App.  389,  63  So. 
794. 

S  3S.  Statutory  Remedies. 
§  30. Cumulative  or  Exduaive  Rem- 
edies. 

Special  Statutory  Remedy  It  Generally 
Cumulative.— Jaffe  v  Fidelity,  etc.,  Co., 
7  Ala.  App.  206,  60  So.  966.  See  the  ti- 
tle ACTION,  §  35,  vol.  1,  p.  100. 

New  Right  Created  and  Special  Rem< 
edy  Provided.— Where  by  a  statute  a 
new  right  is  given  and  a  special  remedy 
provided,  the  remedy  can  be  applied  in 
no  other  way  than  that  prescribed  by  the 
statute,  Singer  Sewing  Uach.  Co.  v. 
Teasley  (Ala.),  73  So.  969. 

III.    JOINDER,    SPLITTING,   (CON- 
SOLIDATION  AND  SEV- 
ERANCE.     * 


§  38  (1)  In  GeneraL 

One  may  recover  in  one  action  all 
damages  from  breach  of  duty  growing 
out  of  a  contract.  Birmingham  Trans- 
fer, etc.,  Co.  V.  Still,  7  Ala.  App.  556,  61 
So.  All. 

§  38  (3)  piSerent  Kinds  of  Injury  from 
Same  Act. 

In  an  administrator's  action  under  the 
federal  Employer's  Liability  Act  April 
32,  1908,  c.  149,  35  Stat.  65,  amended  by 
Act    April    5,   1910,   c.    143,   36    Stat.    291 

(U.    S.    Comp.    St.    1913.    g§  8857-8665),   for 

death  of  a  servant,  where  one  count  of 
the  complaint  sought  to  recover  for  pe- 
cuniary loss  of  the  surviving  father  and 
mother    by    the     death    while     the   other 
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Mtight  to  recoTer  damases  suffered  by 
the  deceased,  snch  counts  sought  to  en- 
force two  distinct  and  independent  lia- 
bilities. Louisville,  etc.,  R.  Co.  v.  Flem- 
ing,  194  Ala.  31,  «9  So.  125. 
§  SB  <«)  Sqwnt«  Torts  or  WrongEQl 
Acts  and  Words  of  Ctutracteriaation. 

In  an  action  against  a  harbor  master 
and  a  towing  company  for  negligently 
berthing  a  vessel,  it  was  no  objection  to 
the  complaint  that  it  ascribed  the  injury 
suffered  to  concurring  breaches  of  duty 
bjr  different  persons  having  the  effect  to 
produce  but  a  single  cause  of  action,  as 
such  concurring  negligence  might  be 
charged  in  one  and  the  same  count  of 
the  complaint.  American  Bonding  Co. 
r.  New  York,  etc..  Whiting  Co,  11  Ala. 
App-  678,  «6  So.  8*7. 
S  M  (S)  Separate  Contnicto  or  Instrv 
meats. 

Where  plaintiff  sold  goods  to  defend- 
ant, and  all  were  charged  to  defendant, 
though  under  separate  heads,  so  as  to 
show  that  particular  enterprise  the  goods 
were  purchased  for,  there  was  but  one 
account,  and  the  dividing  of  the  items 
under  different  heads  did  not  constitute 
them  separate  causes  of  action.  White 
tr.  Bean  &  Co.  I'Ala.  App.),  77  So.  92*. 
S  Vi.  Joinder  of  Causes  of  Action  at  Com- 

I  40.  In  General 

Where  the  several  tracts  of  land  sued 
for  in  ejectment  might  have  been  em- 
braced in  one  count,  the  fact  that  they 
were  claimed  in  several  counts  could  not 
result  in  a  misjoinder.  Smith  v.  Bachus, 
195  Ala.  B,  70  So.  asi. 
§  41.  —  PornM  of  Action. 

Where,  in  an  action  for  death  o(  plain- 
tiffs' intestate  by  contact  with  a  heav- 
ily charged  electric  wire,  permitted  by 
defendant's  servants  to  remain  hanging 
in  the  street,  a  count  of  the  complaint 
alleged  that  decedent's  death  was  caused 
by  the  wanton  or  willful  conduct  of  de- 
fendant, its  agents  or  servants,  "as  afore- 
said," such  allegation  did  not  change  the 
count  to  one  in  trespass,  charging  actual 
participation  by  defendant  in  the  act  com- 
plained of;  it  not  being  an  independent 
charge,  but  merely  ascribing  such  act  to 


have  been  done  "as  aforesaid,"  referring 
the  allegation  to  the  facts  particularized 
in  the  former  part  of  the  count.  Bir< 
mingham  R.,  etc.,  Co.  v.  Jackson,  9  Ala, 

App.    5B8,   63    So.    7S3. 

Where  the  complaint,  in  an  action  ex 
contractu,  claimed  a  sum  due  from  the 
"defendant  as  the  value  of  tram  cars, 
etc.,  belonging  to  plaintiff,  placed  upon 
defendant's  property  in  carrying  out  a 
certain  contract,  which  property  defend- 
ant wrongfully  appropriated  to  its  own 
use,  without  the  consent  of  the  plaintiff, 
and  kept  and  retained  the  benefit  there- 
of without  paying  plaintiff  for  the  same, 
which  sum  is  now  due  and  unpaid,"  the 
complaint  was  demurrable,  such  count 
attempting  to  join  a  claim  in  assumpsit 
and  for  conversion,  while  such  a  joinder 
is  bad  although  such  causes  of  action 
might  be  joined  in  one  complaint  in  sep- 
arate counts.  Sloss-ShefKeld  Steel,  etc., 
Co.  V.  Payne,  191  Ala.  89,  68  So.  359. 

A  count,  alleging  that  defendant's  'lerv- 
ants,  acting  within  the  scope  of  their 
duty,  took  and  carried  away  or  consumed 
the  personalty  described,  and  also  took 
charge  of  and  injured  three  oxen  belong- 
ing to  plaintiff  by  knocking  their  eyes 
out  and  crippling  them,  and  took  charge 
of  three  wagons  belonging  to  plaintiff 
and  damaged  two  of  them,  was  bad  for 
improperly  joining  counts  in  trespass 
and  case.  Interstete  ,  Lumber  Co.  v. 
Duke,  183  Ala.  484,  62  So.  S45. 


§44.- 


-  Forms  of  Action. 


Plaintiff  brought  suit  against  defend- 
ant, his  banker,  alleging  in  counts  X  and 
2  a  cause  of  action  in  assumpsit  to  recover 
a  deposit,  charging  defendant's  failure  and 
refusal  on  demand  to  pay  the  same,  and 
in  counts  3  and  4  a  cause  of  action  for 
damages  for  tort  for  defendant's  alleged 
wrongful  failure  and  refusal  to  pay  plain- 
tiff's check  as  a  depositor.  Held,  that 
such  counts  were  all  <based  on  alleged 
breaches  of  duty  "arising  out  of  the  same 
transaction,  or  relating  to  the  same  sub- 
ject matter,"  and  were  therefore  prop- 
erly joined  as  authorized  by  Code  1907, 
%  5399.  Hooper  v.  Herring,  9  Ala.  App. 
392,   63   So.   785. 
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§  4S.  Natuie  and  Grounds  of  Ac- 
tion in  General. 
S  W  (1)  In  General 

While  it  is  not  permtssible  to  join  sev- 
eral distinct  causes  of  action  in  the  same 
count,    a      complaint    containing     several 
counts,    and    stating   different    causes 
action   in  each  of  the  several   counts, 
not  demurrable  for  a  misjoinder  of  causes 
of    action      or    "misjoinder    of     actions.' 
Tennessee,    etc.,    R.    Co.    -v.    Cavin    (Ala 
App.),  77  So.  80. 
f  4S  <a)  Actions  to  Recover  Property. 

Under  Code  1907,  9  5338,  providing  for 
the  joinder  of  actions  ex  delicto  and  ex 
contractu,  and  g  5367,  relating  to 
the  allowance  of  amendments,  the  court 
properly  allowed  a  complaint  in  detinue 
to  be  amended  by  adding  a  count  in 
trover.  Wilson  v.  Ratcliff,  1B7  Ala.  5*8, 
73   So.   84. 

§  4fi  (3)  Injuriea  to  Person,  Property  or 
Reputation. 

A  joinder  of  two  causes  of  action  is 
not  a  misjoinder,  where  the  injury  com- 
plained of  is  the  result  of  a  concurrence 
of  separate  acts  of  negligence,  though 
each  .be  separately  actionable  under  the 
Employer's  Liability  Statute  (Code  1607, 
§  3910  et  seq.).  Alabama,  etc.,  R.  Co.  v. 
Neal,  «  Ala.  App.  991,  S2  So.  6S4. 
§  4S  («)  Causes  of  Action  Arising  Out  of 
Contract. 

Although  Code  ISO?,  g  S328,  provides 
that  all  actions  on  contract  may  be 
joined  and  separate  verdicts  rendered, 
where  plaintiff,  imder  a  count  for  breach 
of  warranty  in  sale  of  a  mule,  under 
which  the  measure  of  damages  would  be 
the  difference  between  the  value  of  the 
property  at  the  time  of  sale  and  its  value 
had  it  been  as  warranted,  introduced  evi- 
dence tending  to  support  such  count,  he 
could  not  concurrently  pursue  the  incon' 
sistent  remedy  of  rescission,  under  a 
count  for  money  had  and  received,  under 
which  the  measure  of  recovery  would  be 
the  amount  paid  with  interest.  Abra- 
ham Bros.  V.  Means  (Ala.  App.),  75  So. 
187. 
§  *7.  Contract  and  Tort. 

Under  Code  1007,  g  S329,  providing 
that  actions  for  tort  may  be  joined  with 
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actions  in  contract  arising  out  of  the  same 
transaction,  a  bailor  suing  for  loss  of  or 
injury  to  goods  occasioned  by  failure  of 
the  bailee  for  hire  to  use  ordinary  care 
may  join  his  causes  of  action  in  case  for 
negligence  and  in  assumpsit  for  breach 
of  the  bailment.  Bricken  v.  Sikes,  H 
Ala.  App.  187,  68  So.  801. 

§  4S,  Claims  Arising   Out  of  Same 

Transaction    or    Transactiona     Con- 
nected with  Same  Subject  of  Action. 
§  W  (1)  In  OeneraL 

Under  the  direct  provisions  of  Code 
1907,  g  saS9,  actions  ex  delicto  arising 
out  of  the  same  transaction  may  be 
joined  with  actions  ex  contractu.  West- 
ern Union  Tel.  Co.  v.  Farmers',  etc..  Bank, 
7  Ala.   App.   637,   63   So.  2S0. 

By  direct  provision  of  i^ode  1907,  \ 
5339,  a  complaint  may  contain  a  count 
ex  contractu  and  one  ex  delicto,  pro- 
vided the  actions  arise  out  of  the  same 
transaction,  or  relate  to  the  same  sub-' 
ject  matter.  Nashville,  etd  Railway  v. 
Farell,  14  Ala.  App.  380,  70  So.  98fl. 
§  4S  (>)  Clairaa  Arising  from  Wrongful 
or   Tortious   Acts. 

In  his  action  for  injuries,  a  servant's 
joinder  of  two  separate  causes  of  ac- 
tion' based  on  the  same  accident  was  not 
erroneous.  '  Pensacola  St.,  etc.,  Co.  v. 
Brooks,  14  Ala.  App.  364,  70  So.  MB. 

A  count  to  recover  a  statutory  pen- 
alty under  Code  1907,  g  6435,  for  cutting 
trees  or  saplings,  and  a  count  for  tres- 
pass for  injury  to  the  land  by  cutting 
trees,  may  be  joined  in  one  action.  Ru- 
dolph  V,    Holmes    (Ala.),   78   So.   839. 

Violation  of  Federal  and  State  Em- 
ployers' Liability  Acts.  —  As  the  juris- 
prudence of  the  state  an3  of  the  federal 
govarnmenl  form  together  one  system 
constituting  the  law  df  the  land  for  the 
state,  and  the  state  courts  have  concur- 
rent jurisdiclLon  with  the  federal  courts 
in  actions  under  the  federal  Employers' 
Liability  Act,  it  is  permissible  to  join  in 
one  action  causes  based  on  a  violation 
of  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat.  «5 
[U.  S.  Comp.  St.  Supp.  1911,  p.  1322]) 
with  those  based  on  the  state  liability 
act.  Atlantic,  etc.,  R.  Co.  v.  Jones,  9 
Ala.   App.   499,   63   So.  693. 
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{  IS  (»)  Clmima  Ariting  trom  Contract. 

Under  Code  1907.  §§  3328.  5329,  pro- 
riding  that  all  actions  on  contracts  for 
the  payment  of  money  may  be  united  in 
tbe  same  action,  and  that  all  actions  ex 
delicto  may  be  joined  in  the  same  suit, 
and  may  be  joined  with  actions  ex  con- 
tnctu  arising  out  of  the  same  transac- 
tion, where  a  seller  of  goods  sued  the 
buyer  for  his  breach  of  contract  in  coun- 
termanding the  order,  joining  the  com- 
mon counts  and  a  count  charging  the 
breach  of  a  special  executory  contract  of 
nle.  there  was  no  misjoinder,  since 
counts  requiring  the  same  judgment  may 
be  joined.  Crandall-Pettee  Co.  v.  Je- 
bcles,  etc.,  Conf.  Co.,  19S  Ala.  15S.  89 
So.  964. 

Where  counts  2  and  3  of  the  complaint, 
on  which  cause  was  tried,  claimed  for 
breach  of  warranty  and  money  had 
received,  there  being  nothing  to  indicate 
the  claims  as  set  out  were  for  inconsis- 
tent remedies  growing  out  of  the  same 
transaction,  the  complaint  was  not  sub- 
ject to  demurrer  on  that  ground,  in  view 
of  Code  1907,  §  6328,  providing  that  all 
jclions  on  contract,  express  or  implied, 
tor  the  payment  of  money,  may  be  united 
in  the  same  action.  Abraham  Bros.  v. 
Means    (Ala.    App.).   78    So.   459. 

Under  Code  1907,    §§  5328,    5329,  pro- 
viding that  all  actions  on  contracts  may 
be   joined,    and    that    actions    ex    delicto 
may  be  joined   with  actions   ex  contract 
arising  out   of  the   same   transactions,  tl 
beneficiary  of  a  fire  policy,  who  has  su 
fered  a  loss,  may  in  the  same  complaii 
join  actions  on   the  policy   with   those  on 
an    award     made    in    arbitration.      Union 
Uariae  Ins.  Co.  v.  Charlie's  Transfer  Co., 
ISS  .\]a.  443,   65   So.   78. 
i  W. Parties  and  Interest!  Involved. 

Joint  or  Common  Liability  of  Defend- 
tnta.^In  an  action  for  a  servant's  death, 
a  cause  of  action  against  the  master, 
foDnded  on  the  Employers'  Liability  Act 
(Code  1907,  I  3910),  under  which  thi 
damages  recoverable  are  compensatory. 
and  a  cause  of  action  against  the  alleged 
negligent  superintendent,  founded 
Code  1907,  %  8486,  under  which  the  dam- 
ages recoverable  are  punitive,  can  not 
be  joined  in  the  same  count;  such  causes 
of  action  being     "separate  and     distinct 


causes  of  action."     Gulf  States  Steel  Co. 
V.  Fail  (Ala.),  79  So.  878. 

Complainant  sold  land,  taking  the  pur- 
chaser's notes  in  payment.  Thereafter 
the  purchaser  conveyed  the  land  to  two 
different  persons  and  -defaulted  in  pay- 
ment. Held,  that  both  of  the  purchas- 
er's grantees  w;re  proper  parties  to  a 
suit  by  the  complainant  to  foreclose  his 
vendor's  lien,  for  they  were  both  inter- 
ested; it  being  sufficient  to  avoid  the  rule 
against  multifariousness  that  each  one  of 
the  defendants  have  an  interest  in  some 
of  the  matters  involved  and  are  connected 
with  others.  Hunter  v.  Briggs,  184  Ala, 
327,    83    So.    1004. 

§  Sly^.  Joinder  of  Causea  of  Action  un- 
der Sute  and  Federal  Law*. 

As  the  jurisprudence  of  the  state  and 
of  the  federal  government  form  together 
one  system  constituting  the  law  of  the 
land  for  the  state,  and  the  state  courts 
having  concurrent  jurisdiction  with  the 
federal  courts  in  actions  under  the  fed- 
eral Employers'  Liability  Act,  it  is  fier- 
missible  to  join  in  one  action  causes  based 
on  a  violation  of  the  federal  Employers' 
Liability  Act  wich  those  based  on  the 
state  liability  act.  Atlantic,  etc.,  R.  Co. 
V.  Jones,  9  Ala.  App.  499,  63  So.  693. 
9  S3,  splitting  Causes  of  ActioiL 
g  SS  (2)  Actions  ex  Delicto. 

Under  Code  1907,  §  2082,  subd.  7e,  fix- 
ing a  special  tax  on  mortgages  filed  in 
the  probate  office  and  requiring  the  pro- 
bate judge  to  collect  the  same  and  pay 
over  part  to  the  state  and  a  part  to  the 
county,  and  under  §§  2473,  5415,  author- 
izing a  suit  by  the  party  aggrieved  on 
the  'bond  of  a  judge  of  probate,  a  suit  by 
the  county  alone  on  the  bond  of  the  pro- 
bate judge,  for  his  failure  to  oay  the 
county  its  share  of  the  taxes,  was  main- 
tainable and  was  not  splitting  a  single 
and  indivisible  cause  of  action.  Hud- 
gins  V.  Pickens  County,  10  Ala.  App.  377, 
64  So.   472. 

Where  the  channel  of  a  stream  is  so 
obstructed  by  a  permanent  dam  or  fill  as 
to  cause  a  constant  overflow  upon  an- 
other's land,  the  damages  are  regarded 
as  original  and  must  be  recovered  in  one 
action;  but  where  a  culvert  is  provided, 
sufficient   to    carry    off   the   water    in    its 


ranvCOOgIC 


Action — Acts  of  Legislature 


§§  53  (2)-69 


usual  volume,  thus  causing  only  occa- 
sional recurrent  overflows,  the  damage  ii 
continuing  »nd  each  overflow  constitutes 
a  separate  and  distinct  cause  of  action. 
Sloss-Sheflield  S'.eel,  etc.,  Co.  f.  Mitchell, 
181  Ala.  ilA,  SI  So.  934. 
I  n  (9)  Actiotii  ex  Contncta 

Under  Code  1907,  §  2083,  subd.  7e,  and 
SS  3473,  5415,  a  Suit  by  the  county  alone 
on  the  bond  of  the  probate  judge  for  his 
failure  to  pay  the  county  its  one-third 
share  of  the  taxes  collected  wa.s  main- 
tainable and  was  not  splitting  a  single 
and  indivis'ible  cause  of  action.  Hud- 
gins  V.  Pickens  County,  10  Ala.  App,  37T, 
64  So.  472,  certiorari  denied  in  188  Ala. 
141,  46  So.  »S9. 

§  H.   Consolidation  of  Actions. 
§  S7.  Actions  Which  May  Be  Con- 
solidated. 

Where  an  applicant,  condemning  a 
right  of  way  over  separate  tracts  of  the 
same  owner  described  the  tracts  in  sepa* 
rate    paragraphs,    and    separate 


si  oners  were  appointed  in  the  probate 
court,  the  action  of  the  circuit  court,  in 
consolidating  the  issues,  avoided  any  in- 
jury resulting  from  the  appointment  of 
separate  com  mis  toners.  Alabama  Power 
Co.  V,  Adams  (Ala.),  67  So.  B38. 

IV.     COMMBNCEHENT.     PROS£CU- 

TION   AND   TERMINATION. 
§  S7.  Stay  of  Procecdinga. 

§  6S.  Another  Action  Pending. 

To  stay  of  a  personal  injury  action  on 
account  of  the  pendency  of  an  action  for 
the  same  cause  in  the  United  States  Dis- 
trict Court  in  another  state  is  addressed 
to  the  sound  discretion  of  the  trial  court, 
since  Code,  §  6115,  providing  that  all  ac- 
tions under  the  Employers'  Liability  Law 
(Code,  5  3910)  must  be  <brought  in  a 
court  of  competent  jurisdiction  within 
the  state  of  Alabama,  and  not  elsewhere, 
is  an  invalid  restriction.  Western  Union 
Tel.  Co.  V.  Howington  (Ala.),  73  So. 
sso. 


Actioiiable  Words. 

See  post,  LIBEL  AND  SLANDER. 


ACnON  ON  THE  CASE. 

i  1.  Nature  and  Grounds  of  Action. 


Cross  References. 
See  the  title  ACTION  ON  THE  CASE,  vol.  1,  p.  124,  and  references  there  given. 


§  1.  Nature  and  Grounds  of  Action. 

When  Maintainable  —  Conversion.  — 
Where  property  delivered  to  chattel 
mortgagee  before  maturity  of  mortgage 
was  taken  by  defendant  and  converted, 
action  in  case  held  to  lie,  if  not  trover. 
Johnson  v.  McFry,  1*  Ala.  App.  170,  68 
So.    716. 


Breach  of  Duty  Growing  Out  of  Con- 
tract— Action  on  the  case  will  lie  for 
breach  of  duty  growing  out  of  contract, 
although  contract  does  not  relate  to  a 
business  affected  with  a  public  interest. 
Western  Union  TeL  Co.  v.  Bowen  (Ala. 

App.),    76     So.    985. 


Act  of  God. 

See  post,  CARRIERS;  CONTRACTS. 

Acts  of  Legislature. 

See  post,  STATUTES.     And  see  the  particular  appropriate  titles. 
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Acta  of  Owneiihip. 

See  post,  ADVERSE  POSSESSION. 

Actual  Controversy. 

See  post,  APPEAL  AND  ERROR. 

Actual  Damage. 

See  poat,  DAMAGES. 

Actual  Notice. 

See  post,  NOTICE;  VENDOR  AND(  PURCHASER. 

Actual  Posseuion. 

See  post.  ADVERSE  POSSESSION. 

Adequate  Remedy  at  Law. 

See  post,  CANCELLATION  OF  INSTRUMENTS;  INJUNCTION;  RECEIVERS; 
REFORMATION    OF    INSTRUMENTS;    SPECIFIC  (PERFORMANCE. 


ADX>INING  LA^aX)WNERS. 

§     8.  Use  ot  Premises  Affecting  Adjoining  Land. 

§  10-  Right  to  and  Obstruction  of  Light,  Air  and  View. 

Cross  References. 
:  the    title  ADJOINING  LANDOWNERS,  vol.  -1.  p.  130,  and  references  there 

addition,  see  post,  MINES  AND  MINERALS. 


i  S.  Uae  of  Premiiea  ABecting  Adjoin- 
ins  L&nd. 

Injories  by  Blastiiig. — For  the  ordinary 
discomforts  aod  injurious  effects  of  law- 
ful blasting  operations  on  the  defendant's 
own  premises,  not  constituting  a  nut- 
unce,  there  is  no  liability  to  adjoining: 
owners  except  for  negligence  in  the  man- 
ner of  such  operations.  Ex  parte  Bir- 
mingham Realty  Co.,  183  Ala.  444,  63 
So.  67. 

Where  blasting  operations  throw  de- 
bris on  the  adjoining  premises,  it  amounts 
to  a  trespass  for  which  the  one  blasting 


is  responsible,  regardless  of  any  negli- 
gence, unless  he  has  acquired  an  ease- 
ment against  the  other  premises;  in  which 
event  he  is  liable  for  negligence.  Ex 
parte    Birmingham   Realty   Co.,    183    Ala. 

444.    S3    So.    67. 

§  10.  Right  to  and  Obstruction  of  Light, 
Air  and  View. 
Sufficienc7  of  Complaint  for  Obatnic- 
ti<ML — Norton  v.  Randolph,  176  Ala.  3B1, 
58  So.  aS3.  See  abo  the  title  ADJOIN- 
ING LANDOWNERS,  g  10,  vol.  1,  p. 
132. 


Adjufcation. 

See  post.  JUDGMENT. 
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Adminiitnitioii. 

See  post,   EXECUTORS   AND  ADMINISTRATORS;    GUARDIAN   AND 
WARD;    RECEIVERS;  TRUSTS,  and  other  appropriate  tkles. 

Adnainistrators. 

See  post,  EXECUTORS  AND  ADMINISTRATORS. 

Adminlty. 

See  the  title  ADMIRALTY,  vol.  1,  p.  134,  and  references  there  given. 

AdnuMion*. 

See  post,  CRIMINAL  LAW;  EQUITY;    EVIDENCE;   PLEADING. 


ADOPTION. 

§     6.  Agreements  to  Adopt. 

§     8.  Deed  or  Declaration. 

§  16.  Setting  Aside  or  Revoking  Adoption. 

Cross  References. 
See  the  title  ADOPTION,  vol.  1,  p.  140,  and  references  there  given. 


§  6.    A^eements  to   Adopt. 

As  to  specific  performance  of  agree- 
ment to  adopt,  see  post,  SPECIFIC 
PERFORMANCE. 

Defective  Adoption  Paper  —  Compe- 
tencj  SB  Evidence. — An  adoptive  paper, 
though  not  proven  or  recorded,  so  as  to 
constitute  a  legal  adoption,  is  competent 
evidence  of  a  contract  relation  between 
the  quasi  adoptive  parent  and  child. 
Prince  *.  Prince,  194  Ala.  458.  69  So.  90«. 
§  S.  Deed  or  Declaration. 

Validity — Statutory  Provisions.— Where 
an  instrument  of  adoption  of  a  child  un- 
der Code  1S&7,  g  5202,  does  not  show  an 
acknowledgment  lijr  the  adopting  parent 
before  the  probate  judge  aa  required  by 
the  statute,  the  adoption  is  without  ef- 
"  feet,  unless  there  is  evidence  that  the 
adopting  parent  actually  acknowledged 
the  instrument  before  the  probate  judge, 
and  the  mere  fact  that  the  adopting  par- 
ent and  child  exercised  the  rights  and 
performed  the  duties  of  the  relation  of 
parent  and  child  for  about  30  years  un- 
til the  death  of  the  adopting  parent  does 
not  relieve  the  child  of  the  necessity  of 
such  proof.     Prince   v.   Prince,   188   Ala. 


959,  06  So.  27,  cited  in  notes  in  Ann.  Cas, 
1916D,    1111.    1113. 

Nature  p£  Dectaration. — Under  Code 
1907,  g  S202,  an  adoption  declaration  is 
in  no  sense  a  judicial  act  and  has  about 
it  no  elements  of  a  judicial  decree.  Mur- 
phrec  V.  Hanson,  197  Ala.  246,  73  So. 
437. 

Effect  of  DecUratioiL  —  Under  the 
adoption  statute  (Code  1907,  §  5202),  Pro- 
viding that  any  person,  desiring  to  adopt 
a  child  so  as  to  make  it  capable  of  in- 
heriting his  estate,  may  make  a  declara- 
tion in  writing,  attested  by  two  wit- 
nesses, setting  forth  the  name,  age  and 
sex  of  the  child  and  the  name  he  wishes 
it  known  by,  which,  being  acknowledged 
before  the  county  probate  judge  and  duly 
tiled  and  recordeJ,  shall  have  the  effect 
to  make  such  child  capable  of  such  in- 
heritance and  changing  its  name  as  stated 
in  the  declaration,  a  declaration  of  adop- 
tion, being  purely  an  ex  parte  proceed- 
ing requiring  no  notice  or  order  of  court, 
is  in  no  way  binding  upon  a  court  of 
equity  once  acquiring  jurisdiction  of  the 
person  of  a  child,  as  to  its  proper  cus- 
tody. Murphree  c.  Hanson,  197  Ala.  246, 
73    So.    437. 
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S   19.   Setting:  Aside  or  RevoUnc  Adop- 
tion. 

Restoratka  of  Adopted  Child— Dis- 
cretion of  Court.  —  In  bill  to  restore 
adopted  child  to  Its  natural  parrnts,  court 
is  clothed  with  a  sound  discrelion  to 
grant  such  relief  as  best  interests  of  child 
may  demand.  McClure  v.  Williams 
(Ala.).    78    So.  B53. 

Although   a  child  has  been  adopted  by 


proceedings  in  probate  court  under  Code 
11107,  §  5202,  a  court  of  equity,  its  juris- 
diction being  properly  invoked,  exercises 
a  free  discretion  in  disposing  of  the  child 
for  its  own  benefit  and  welfare.  Mc- 
Clure V.   Williams   (Ala,).  78  So.  853. 

Consent  of  Parents.— A  bill  for  resto- 
ration of  a  child  in  its  natural  parents, 
adoption  proceeding  had  by  consent  and 
request  of  parents  is  not  without  weight. 
McClure  v.  Williams   (Ala.),  7B   So.   FI53. 


Adultention. 

See  post,  FOOD. 

ADULTERY. 

Cross  References. 

See  the    title  ADULTERY,  vol.  1,  p.  143,  and  references  there  given. 

As  to    living  in  a  state  of  adultery,  see  post,  LEWDNESS. 

AdmiBsibility  of  Evidence. — On  a  trial  for  adultery,  proof  of  statements  of  endc 
ing  terms  used  by  accused  in  speaking  of  the  woman  with  whom  the  offense  was  cc 
mitted   was  admissible.     Fortner  v.  State,  12  Ala.  App.  179,  67  So.  720. 

Advancements. 

See    post,    DESCENT  AND    DISTRIBUTION;    PARENT  AND    CHILD. 

Advene  Interest. 

See  post,  APPEAL  AND  ERROR;  PARTIES. 
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ADVERSE  POSSESSION. 

I   Nature  and  Bequisltes. 

(A)  Acquisition  of  Rights  by  Prescription  in  General. 
§  1.  Nature  and  Grounds  of  Prescription. 

§  3.  Constitutional  and  Statutory  Provisions  in  General. 
§  4.  Against  Whom  Prescription  May  Be  Claimed. 
§  5.  Property  Subject  to  Prescription. 
§  7.  Public  Property  in  General. 

§  7  (I)  In  General. 

§  7  (2)  Public  Unds  in  General. 

§  7  (3)   Public  Lands  Granted  to  Individuals. 
§  8.  Property  Dedicated  to  or  Acquired  for  Public  Use. 

§8(1)  Highways  and  Turnpikes. 

§  8  (2)   School  Lands. 

§  8  (3)  Railroad  Property. 
§  11.  Intent  to  Acquire  Title  or  Right. 
§  12.  Necessity  of  Claim  or  Color  of  Title. 
§  13.  Character  and  Elements  of  Adverse  Possession  in  General, 

(B)  Actual  Possession. 
§  14.  Necessity. 

§  16,  Acts  of  Ownership  in  General. 
§  re  (1)  In  General. 

§  16  (2)   Marking   Boundaries   and   Entry   to   Make   Survey. 
.     §  16  (3)  Wild  Lands. 
§  17.  Use  and  Occupation. 
§  19.  Inclosure. 
§  20.  Improvements. 
§  21.  Cultivation. 
§  23.  Cutting  Timber. 

§  24.  Occasional  or  Temporary  Use  or  Occupation. 
§  25.  Possession  of  Agent,  Tenant  or  Vendee. 
§  27.  Evidence. 

(C)  Visible  and  Notorious  Possession. 
§  28.  Necessity. 

§  29.  Open  and  Visible  Character  of  Possession. 
§  30.  Notoriety  of  Possession. 
§  31.  Knowledge  of  or  Notice  to  Former  Owner, 
§  32.  Filing  or  Recording  Notice. 
§  33.  Evidence. 
,   (D)  Distinct  and  Exclusive  Possession. 
§  34.  Necessity. 
§  38.  Evidence. 
(E)  Duration  and  Continuity  of  Possession. 

§  39.  Time  Requisite  for  Acquisition  of  Rights. 

§  40.  .  In  General. 

§  42.  Beginning  of  Adverse  Possession, 

DiqitizeiihvGoosle 


Adverse  Possession  33 

§  43.  Tacking  Successive  Possessions. 

§  43  (2)  When  Possessions  May  Be  Tacked  in  General. 

§  43  (6)  Decedent  and  Heirs  and  Representatives. 

§  43  (8)  Character  of  Former  Possession. 
§  44.  Continuity  in  General. 
§  46.  Interruption  of  Possession. 
§  51.  Adjudication  as  to  Title  or  Right.  ■ 
§  55.  Disability  or  Death  of  Former  Owner. 
§  57.  Evidence. 
(F)    Hostile  Character  of  Possession. 
§  58.  Necessity. 
§  59,  Possession  Consistent  with  that  of  Another,  and  Possession 

Becoming  Adverse  after  Amicable  Entry. 
§  60.  In  General. 

§  60  (I)  In  General. 

§  60  (2)  Permissive  Entry  and  Occupation,  and  License. 

§  60  (3)  Recognition  of  Better  or  Other  Title  or  Claim. 

§  60  (5)  Of  Railroad  Right  of  Way. 

§  62.  By  or  against  Heirs,  Devisees  or  Surviving  Husband  or 

Wife  or  Their  Grantees. 

§  62  (!)   By  Heirs,    Legatees  and  Their    Privies   against  Co- 
heirs, Colegatees,  and  Their  Privies. 

§  C>2  (2)   By  Surviving  Spouse  and  Privies  against  Heirs  and 
Their  Privies. 
§  63.  By  Vendor  or  Purchaser. 

§  63  (2)   By  Vendor  or  Grantor  in  General. 

§  63  (4)   Possession  of  Grantor  Becoming  Adverse  to  Grantee. 

§  63  (5)  By  Purchaser  and  His  Privies  in  General. 

§  63  (7)  Possession  of  Purchaser  Becoming  Adverse  to  Vendor. 
§  65.  Entry  and  Possession  by  Mistake. 
§  66.  Extension  of  Possession  to  Boundaries  or  Fences. 

§  66  (1)   In  General. 

§  66  (2)   Mistake  as  to  Boundaries. 
§  68.  Necessity  of  Claim  or  Color  of  Title. 
§  69.  Validity  and  Sufficiency  of  Title  or  Claim. 

§  70.  In  General. 

§  71.  Vahdity  and  Sufficiency  of  Instruments  in  General. 

§  71   (1)   In  General. 

§  71   (2)   Void,  Irregular  or  Defective  Deeds  or  Grants. 

§  72.  Bonds  and  Contracts  to  Convey. 

§  79. Tax  Sales  and  Tax  Deeds. 

§  80.  Description  of  Property. 

§  80  (1)   In  General. 

§  80  (2)   Sufficiency  of  Description. 

§  82.  Record  of  Instruments. 

§  85.  Evidence. 
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§  85  (1)  Presumptions  and  Burden  of  Proof. 
§  85   (2)  Admissibility. 
(G)   Payment  of  Taxes. 

§  86.  Necessity  in  General. 
§  88.  Act  of  Ownership. 
§  89.  Color  of  Title. 
n.  Operation  and  Effect. 

(A)  Extent  of  Possession. 

§     97.  Possession  without  Claim  of  Right  or  Color  of  Title. 
§     99.  Possession -under  Color  of  Title. 

§  100.  Constructive   Possession  in  General. 

§  100  (1)   In  General. 

§  100  (2)  Entry  under  Conveyance  from  One  without  Title, 
or  under  Void  Deed. 

§  101.  Relation  to  Each  Other  of  Different  Premises  or  ParU 

of  Same  Premises. 

§  103.  Mixed  Possession  under  Hostile  Titles,  or  Conflicting 

Grants  or  Surveys. 
(I!)  Title  or  Right  Acquired, 

§  104.  Presumption  of  Grant. 
§  lO.S.  Rights  and  Liabihties  of  Occupants. 
§  106.  Nature  and  Extent  of  Title  or  Right. 
§  106  (1)   In  General. 

§  106  (2)   Limitation  as  Bar  to  Action  for  Recovery. 
§  106  (3)  Extinction  of  Title  in  Original  Holder. 
m.  Pleading,  Evidence,  Trial  and  Review. 
§  110.  Pleading  Possession. 
§  111.  Pleading  Title  or  Right. 
§  112.  Presumptions  and  Burden  of  Proof, 
§  113.  Admissibility  of  Evidence. 
§  114.  Weight  and  Sufficiency  of  Evidence. 
§  114  (1)   In  General. 

§  114  (2)   Boundaries  and  Extent  of  Possession. 
§  114  (3)  Effect  of  Color  of  Title. 
§  U.S.  Questions  for  Jury. 
§  115  (1)   In  General. 
§  115  (2)  Actual  Possession. 
§  115   (3)  Open  and  Exclusive  Possession. 
§  115   (4)  Duration  and  Continuity  of  Possession. 
§  115   (5)   Hostile  Character  of  Possession. 
§  115   (6)  Color  of  Title  and  Good  Faith. 
§  116.  Instnictions. 

§  116  (1)   In  General. 

§  116  (3)  Visible  and  Notorious  and  Distinct  and  Exclusive  Pos- 
session. 
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§  116  (4)  Duration  and  Continuity  of  Possession. 
§  116  (5)  Hostile  Character  of  Possession. 
§  116  (7)  Extent  of  Possession. 

Cross  References. 

Sm  the   title  ADVERSE  POSSESSION,  vol.  1.  p.  H3.  and  references  there  given. 

In  addition,  see  ante.  APPEAL  AND  ERROR;  BROKERS;  CHAMPERTY  AND 
MAINTENANCE;  EASEMENTS;  EJECTMENT;  BViDENCE;  EXECUTORS 
AND  ADMINISTRATORS;  HUSBAND  AND  WIFE:  INFANTS;  JOINT  TEN- 
ANCY; LANDLORD  AND  TENANT;  LIFE  ESTATES:  LIMITATION  OF  AC- 
TIONS; REMAINDERS;  TENANCY  IN  COMMON;  TRESPASS  TO  TRY 
TITLE. 

As  to  validity/of  conveyance  of  land  held  adversely,  see  post,  CHAMPERTY  AND 
MAINTENANCE.  As  to  whether  adverse  possession  was  an  issue,  where  an  eject- 
ment suit  was  Cried  solely  on  the  general  issue,  see  post,  EJECTMENT.  As  to  ad- 
verse possession  of  tenant,  see  post,  LANDLORD  AND  TENANT.  As  to  right  of 
owner  of  land  to  maintain  trespass  for  damages  for  cutting  timher  hy  one  in  posses- 
sion under  an  adverse  title,  see  -post,  TRESPASS. 


I.   NATURE   AND    REQUISITES. 


S  1.  Nature  uid  Grounds  of  Prescription. 

Prescription,  and  the  presumptions 
incidental  thereto,  are  based  upon  a 
continuous  adverse  use  of  real  estate. 
Snow  V.  Bray  (Ala.).  73  So.  542. 

Where  there  has  been  no  default  in 
duty  nor  any  delay  in  the  assertion  of 
rights,  there  can  be  no  prescription. 
Winters  r.  Powell.  ISO  Ala.  435,  01 
So.  96. 

Recovery  is  not  allowed  upon  actual 
prior  possession  per  se,  but  on  the  title 
which  such  prior  possession  evidences, 
and  is  a  basis  of  recovery  against  a  tres- 
passer, not  because  of  plaintiff's  previ- 
ous possession  of  the  land,  but  because 
of  the  presumption  of  plaintiff's  title 
from  his  possession,  which  is  sufficient 
proof  of  title  as  against  a  bare  trespasser. 
Vidiner  r.  Lloyd.  193  Ala.  386,  69  So.  480. 

Doty  of  Trac  Owoer. — So  long  as 
there  is  no  adverse  holding,  the  true 
owner  owes  no  one  the  duty  of  a  visible 
or  audible  assertion  of  ownership,  and 
no  unfavorable  inferences  can  be  drawn 
from  his  inactivity.  Rucker  v.  Jackson, 
IBO  .Ala.  109,  60  S.  E.  139. 
I  t.  Constitutional  and  Statutory  Provi- 
■kms  iq  General. 

See  post.  "Filing  or  Recording  No- 
tice." a  32;  "In  General,"  S  114   (O- 

The    claim    of    ownership    by    adverse 


holders  prior  to  190H  can  not  be  affected 
hy  the  new  provisions  of  Code  1907,  § 
2830,  which  went  into  effect  that  year. 
Childs  r.  Floyd,  194  Ala.  651.  70  So.  121. 

Where  the  adverse  possession  of  the 
disputed  strip  by  defendant  and  his 
privies  in  title  could  not  have  ripened 
into  hostile  title  before  the  passage  of 
the  act  of  1893  {Code  iSBfi,  §  1S46),  and 
they  filed  no  declaration  of  adverse 
claim  as  provided  by  the  act,  and  ha'I 
not  annually  listed  the  land  for  taxation 
for  10  years  prior  to  the  commence- 
ment of  this  ejectment  suit,  as  required 
hy  Code  1907,  §  2830,  they  could  not  ac- 
quire title  by  adverse  possession  since 
1893.  Livingston  v.  Nelson  (Ala.),  78 
So.  449. 

§  4.  Against  Whom  Prescription  May  Be 
Claimed. 

Where  the  trustee  and  the  cestfli  que 
trust  are  both  out  of  possession  tor  the 
time  limit  fixed  by  the  statute,  a  third 
party  or  stranger  in  possession  acquires 
a  good  title  as  against  both  the  trustee 
and  the  cestui  que  trust.  Cruse  v.  Kidd, 
195    .Ma.    23,    70    So.    166. 

§  S.   Property  Subject  to   Prescription. 

§  7.  Public   Property  in  General. 

§  7  (1)  In  General. 

See  post,  "Public  Lands  Granted  to 
Individuals,"    §    7     (3);    "School    Lands," 

§  e  (3). 

.     Act  Cong.  May  26,  1824.  c.  193,  6  Stat. 
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315,  vested  in  the  town  of  Tuacaloosa 
all  the  government's  right  to  a  tract 
called  the  "River  Margin"  on  condition 
that  the  corporation  should  not  sell  or 
lease  any  part  of  it,  and  should  set  it 
apart  for  the  benefit  of  the  inhabitants 
and  of  those  resorting  to  it,  with  a  pro- 
vision for  reverter,  if  applied  to  other 
uses.  Held,  that  as  to  such  trust  prop- 
erty, a  disseisor  as  against  the  public 
could  not  acquire  title  thereto  by  ad- 
verse possession.  Hughes  v.  Tusca- 
loosa, 197  Ala.  5M,  73  So.  90. 

§  7  <S)  Public  Lands  in  Oeneral. 

See  ante,  "In  General,"  §  7  (1);  post, 
"Public    Lands    Granted   to    Individuals," 

§  7  (3);  "School  Lands,"  S  8  (2). 

§    7  (8)   Public  Lands  Granted    to  Indi- 
vidnals. 

Where  Title  Remained  in  Govern- 
ment.— Where  title  to  land  was  in  the 
government  while  plaintiff  had  posses- 
sion under  color  of  title,  and  never 
passed  out  of  it  until  the  issuance  of 
defendant's  patent,  plaintiff  had  no  pa- 
per title,  and  did  not  acquire  title  by 
adverse  possession.  Nance  v.  Walker 
(Ala.),  74  So.  339. 

Where  the  title  appears  to  have  been 
in  the  government  during  the  period  of 
prescription,  such  prescription  does  not 
run  against  the  government  or  one  who 
claims  the  land  through  a  government 
grant.  Nelson  v.  Weakley.  195  Ala.  1. 
70  So.  861. 

Where  All  Conditions  Complied  with 
but  Patent  Not  Iwued.— After  all  the 
condtljons  prescribed  by  Congress  for 
alienation  of  public  lands  had  been  com- 
plied with  and  before  issue  of  patent, 
the  title  is  capable  of  being  held  ad- 
versely to  the  original  cntryman,  or 
others  claiming  through  him.  Boone  f. 
Gulf,  etc.,  R.  Co.  (Ala.).  78  So.  956,  dis- 
tinguishing Price  V.  Dennis,  15*  Ala, 
635.  49  So.  248;  Nelson  v.  Weekley,  177 
Ala.  130,  59  So.  167;  S.  C,  195  Ala,  1,  70 
So.  661. 

§  8.  Property  Dedicated  to  or  Ac- 
quired for  Public  Use. 
§  8  (1)  Highwajrg  and  Turnpikes. 

No  adverse  possession  of  land  de- 
voted to  the  use  of  the  public  for  a  street 


or  road  can  ever  ripen  into  or  give  rise 
to  a  title  thereto;  every  such  use  being 
necessarily  an  obstruction  to  the  high- 
way and  a  public  nuisance  which  no 
lapse  of  time  can  legalize.  Alexander 
City,  etc.,  Co.  *.  Central,  etc.,  R.  Co.. 
188  Ala.  516,  62  So.  745. 
§  8  (8)  School  Landa. 

Under  Act  Cong.  March  2,  1819,  ad- 
mitting Alabama  as  a  state,  and  provi- 
sions of  Ala.  Const  1819  and  succeeding 
constitutions,  relating  to  the  sixteenth 
section  in  townships,  granted  for  the 
use  of  schools,  held,  thai  Code  1896,  g 
2794,  providing  a  20-yeBT  limitatioi;  for 
actions  by  the  state  for  the  recovery  of 
real  properly,  was  not  made  inappli- 
cable; and  that  adverse  possession  of 
such  land  vested  title  in  the  holder,  un- 
der color  of  title  as  against  the  state. 
State  f.  Schmidt.  ISO  Ala.  .174,  61  So. 
293. 
§  8  (3)  Railroad'  ^perty. 

A  railroad  right  of  way.  although  a 
public  highway,  is  not  devoted  to  a 
public  use  in  such  a  sense  that  title 
thereto  can  not  he  acquired  by  adverse 
possession.  .Mexander-City.  etc..  Co  v. 
Central,  etc.,  R.  Co..  182  Ala.  516.  62  So. 
516,  745.  cited  in  note  in  L.  R.  A.  1916B. 

657,    662.    745;    .\nn.    Cas.    1916D,    1187. 

§   11.  Intent  to  Acquire  Title  or  Right. 
See   post.  "Mistake  as  to  Boundaries," 

%  6«  (2). 

Possession,  to  be  adverse,  must  be 
held  under  claim  of  right,  and  there 
can  be  no  adverse  possession  without 
an  intention  to  claim  title;  and  one  oc- 
cupying land  up  to  a  certain  fence  he- 
cause  he  believes  that  to  be  the  line  of 
his  land,  but  without  intention  (o  claim 
up  to  it  it  it  should  be  beyond  the  line, 
has  no  intention  to  claim  title  coinci- 
dent with  his  possession,  and  the  pos- 
session to  the  fence  is  therefore  not  ad- 
verse; but  where  coterminous  owners 
agree  upon  a  line  as  the  dividing  line 
and  occupy  up  to  it"  or  where  one  of 
them  builds  a  fence  as  the  dividing  line 
and  occupies  and  claims  to  it  with 
knowledge  of  such  claim  by  the  other, 
the  claim  is  hostile  and  the  possession 
adverse.  McLester  Btdg.  Co.  i'.  Up- 
church,  180  Ala.  23,  60  So.  173. 
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The  intention  of  the  possessor  fixes 
Ihe  character  of  the  possession  as  ad' 
Terse  or  otherwise,  and  possession  can 
not  be  adverse  if  in  any  contingency  it 
is  intended  to  be  subservient  to  the 
troe  title.  Alexander- City,  etc.,  Co.  v. 
Central,  etc.,  R.  Co.,  182  Ala.  S16,  62  So. 
T*S. 

i  IS.  Necessity  of  CUim  or  Color  of  Ti- 
tle. 

See  post,  "Character  and  Elements  of 
Adverse  Possession  in  General,"  g  13; 
"Necessity,"  S   1*- 

i  IS.  Character  and  Elements  of  Adverse 
Possesion  in  General. 

Adverse  possession  must  be  hostile, 
under  a  claim  of  right,  actual,  open,  no- 
torious, exclusive,  and  continued  for 
ten  years,  and,  if  any  of  these  elements 
arc  wanting,  it  will  not  bar  the  legal  ti- 
tle. Alexander-City,  etc.,  Co.  v.  Central, 
etc.,  R.  Co.,  182  Ala.  SI6,  ftS  So.  742. 

The  elements  of  adverse  possession  are 
such  possession  as  land  reasonably  ad- 
mits of,  openness,  notoriety,  and  exclu- 
siveness,  hostility  towards  everybody  else 
in  respect  to  the  possession,  claim  of 
right,  or  claim  or  color  of  title,  and  con- 
tinuity for  10  years,  as  prescribed  by  the 
statute.  Kidd  v.  Browne  (Ala.),  76 
So.  65. 

.\dverse  possession  to  ripen  into  title 
to  support  ejectment  must  have  been 
open,  peaceable,  notorious,  and  continu- 
ous for  10  consecutive  years  before  com- 
mencement of  suit.  Warten  v.  Weather- 
ford,  191   Ala.  31.  67  So.  667. 

Ten  years'  opsn,  notorious,  and  actual 
possession,  without  reference  to  such 
possession  being  continuous,  exclusive, 
and  under  claim  of  ownership,  is  not 
enough  to  give  title.  Swindall  ;'.  Ford, 
184  Ala.  137,  63   So.  651. 

Plaintiffs  is  ejectment  could  not  re- 
cover against  defendants  who  had  the 
continuous,  open,  exclusive  and  adverse 
possession  of  the  land  for  21  years  i 
before  the  action  under  claim  of  ow 
ship,  and  under  color  of  title,  though  not 
from  plaintiffs.  Cruse  v.  Kidd,  195 
81,  70  So.  166. 

The  actual  possession  of  land  sued  for 
by  one,  claiming  it  as  his  own,  for  about 
40   years,    without     recognition    of     any 


claim,  right,  or  title  of  another,  operated 
as  an  absolute  repose  under  the  doctrine 
of  prescription.  Vidmer  v.  Lloyd,  193 
Ala.  386,  69  So.  380;  S.  C,  184  Ala.  153, 
63    So.    943. 

Clainung  under  Deed. — Where  a  mother 
conveyed  land  to  her  daughter  hy  a 
genuine  deed,  whether  sufficiently  at- 
tested or  not,  and  the  daughter  re- 
mained in  possession,  claiming  under  the 
deed  adversely  to  the  world,  using  the 
land  for  all  purposes  for  which  it  was 
adapted,  selling  the  timber,  and  mort- 
gaging the  land  as  her  own,  also  paying 
taxes,  from  the  execution  of  the  deed  in 
1874  to  her  death  in  1915,  without  recog- 
nition of  any  right  in  her  brother,  the 
daughter  acquired  title  to  the  land  un- 
der the  doctrine  of  prescription  and  re- 
pose. Health  v.  Lewis  (Ala,),  76  So. 
451. 

(B)    ACTUAL    POSSESSION. 
6  14.  Necm«ty. 

See  ante,  "Character  and  Elements  of 
Adverse  Possession  in  General,"  S  13; 
post,  "In  General,"  §  100  (l). 

Color  of  title  without  actual  posses- 
sion tor  the  statutory  period  is  insuffi- 
cient to  establish  title  by  adverse  pos- 
session. Snow  V.  Bray  (Ala.),  73  So. 
542. 

In  the  absence  of  color  of  title,  one 
claiming  property  by  adverse  possession 
must  show  actual  possession,  since  a 
mere  trespasser  can  acquire  title  to  only 
that  portion  of  realty  which  he  actually 
occupies.      Perolio     v.    Woodward     Iron 

Co.,    197    -Ala.    560,    73    So.    197. 

The  mere  claim  of  right  or  title  to 
land,  not  accompanied  by  actual  posses- 
sion, no  matter  how  long  continued  such 
claim  may  be,  and  no  matter  how  pub- 
licly the  claim  is  made,  is  not  sufticie'it 
to  confer  title  as  against  the  true  owner. 
Veitch  V.   Hard   (Ala.),   T5  So.  405. 

Where  complainant's  residence  had  for 
many  years  been  established  on  a  lot  to 
which  defendants  laid  no  claim,  and  on 
the  line  between  the  lots  there  had  been 
a  fence  which  had  fallen  into  decay,  there 
being  no  evidence  that  complainant  had 
ever  been  in  actual  possession  of  any 
part  of  Ihe  adjoining  lot  beyond  the 
fence,  or  extending  over  onto  that  lot, 
he,  having  no  color  of  title  thereto,  ic- 
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quired     no    interest    therein     by    adverse 
possession.     Gersoti  v.  Palmore,  189  Ala. 

64,  66  So.   S9T. 

§  16.  Acta  of  Ownersliip  in  General 
§  18  <1)  In  GenenL 

See  post,  "By  Surviving  Spouse  and 
Privies  against  Heirs  and  Their  Priv- 
ies,"  §  62   (2>. 

The  mere  recording  of  a  deed  to  a  tract 
of  land  is  not  adverse  possession  thereof 
and  the  true  owner  is  not  required  to 
take  notice  of  any  deed  purnorting  to 
convey  his  title  which  another  may  have 
recorded.     Veitch  v.   Hard  (Ala.).  75  So. 

405. 

Defendant's  act  in  mining  coal  under- 
neath land  claimed  by  plaintiff  did  not 
give  defendant  such  actual  adverse  pos- 
session as  would  defeat  plaintiff's  con- 
structive possession  under  legal  title,  if 
he  had  title.  Pearce  v.  Aldrich  Min.  Co.. 
184    Ala.    610,    64    So.    321. 

A  claim  of  ownership  or  an  intention 
to  assert  title  against  the  true  owner  is 
of  no  consequence,  in  the  absence  of 
demonstration  iiy  acts  done  upon  the 
property  leaving  there  indicia  of  a  con- 
tinued possession.  Rucker  v.  Jackson, 
180  Ala.  109.  SO  So.  139. 
§  1«  (9)  Marking  Boundaries  and  Entry 
to   Make    Survey. 

See    post,    "Occasional    or    Temporary 
Use   or   Occupation."   §   24. 
§    le   (3)   Wild  Lands. 

The  fad  that  prior  to  188S,  at  which 
time  defendant  took  a  deed,  complain- 
ant's husband  consented  to  the  cuttinijc  of 
two  trees  from  wild  woodland,  and  at 
another  time  to  the  cutting  of  dead  trees 
for  lirewood,  And  that  at  another  time. 
while  on  the  land,  he  offered  to  sell  it 
to  a  stranger,  although  indicating  an  in- 
tention to  claim  title  and  assert  domin- 
ion, can  not  be  regarded  as  anything 
more  than  acts  of  trespass,  not  making 
out  title  by  adverse  possession  and  the 
Statute  of  limitations,  Rucker  t;  Jack- 
son, 180  Ala.  109,  60  So.  139. 

S    17.    Uu    and    Occupation. 

See  ante,  "Character  and  Elements  of 
Adverse  Possession  in  General,"  S  13; 
post,  "Interruption   of  Possession,"  S  46. 


S   IB.  Inclosure. 

It  is  not  necessary  that  land  be  in- 
closed, because  capable  of  being  so  done, 
to  constitute  adverse  possession.  Kidd 
I'.   Browne    (Ala.),  76  So.  65. 

g  SO.  Improvements. 

See   post,    "Occasional    or    Temporary 
Use   or   Occupation,"   %   24. 
§  SI.   Cultivation. 

It  is  not  necessary  that  land  be  culti- 
vated, because  capable  of  being  so  used, 
to  constitute  adverse  possession.  KJdd 
V.   Browne   (Ala.),   76   So.   65. 

g  S3.  Cutting  Timber. 

See  post,  "Occasional  or  Temporary 
Use  or   Occupation,"   %  24. 

Cutting  timber  on  rare  occasions  is  In- 
sufficient to  establish  adverse  possession. 
Snow   *.    Bray    (Ala.).   73   So.   542. 

§  S4.  Occasional  or  Temporary  Use  or 
OccupatioD. 

See  post.  "Effect  of  Color  of  Title," 
I    1"    (3). 

That  the  purchaser  of  land  at  an  at- 
tempted tax  sale  rode  over  it  for  three 
hours  at  a  time  about  six  times  a  year 
for  a  few  years  after  the  attempted  sale 
was  not  of  itself  evidence  o(  actual  ad- 
verse possession  so  as  to  establish  title 
by  adverse  possession;  no  improvements 
having  been  made,  and  nolhing  having 
'been  done  to  mark  claimants'  physical 
(i.ominion.     Stanrtifer  r.    Styles,    IBS    Ala. 

550,    64     So.    345. 

An  occasional  securing  of  lirewood  and 
removiiig  a  fence  from  a  tract  does  not 
establish  adverse  possession  of  it.  Snow 
V.    Bray    (Ala.),  73    So.   542. 

Evidence  of  mere  occasional  trespasses 
upon  wild,  unoccupied  land  for  the  pur- 
pose of  removing  timber  is  insufficient  to 
show  adverse  possession.  Williams  v. 
Lyon,  181  Ala.  531,  61  So.  299. 

§  St).    Possession    of    Agent,    Tensnt 
Vendee. 

Where  a  land  company  sold  a  lot  to 
its  agents  who  supervised  the  remain- 
ing  tract  for  it,  the  agent's  possession 
of  his  lot  was  of  no  avail  to  the  land 
company  as  to  the  remaining  lands. 
Snow  V.  Eray  (Ala.),  73  So.  542. 
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S  tl.  Evidence. 

The  evidence  which  will  authorize  a  re- 
covery, in  the  absence  of  bona  fide  claim 
nadcr  color  of'-'itle,  inheritance  or  pur- 
chase, must  afford  data  from  which  ac- 
tual possession  of  a  definite  particular 
area  may  be  ascertained;  it  can  not  be 
left  to  speculation  or  conjecture.  Bowles 
r.  Lowery,   181   Ala.  603,  62   So.   lOT. 

Indicia  of  actual  possession  of  a  part 
or  pans  of  a  40-icre  tract,  or  of  3  i 
thereof  about  a  spring,  in  the  absenc 
evidence  of  possession  of  any  particular 
part,  or  of  the  particular  form  of  the  3 
acres,  is  insufficient.  Bowles  v.  Lowery, 
1B1   Ala.   603,   62    So.    107. 

(C)      VISIBLE      AND      NOTORIOUS 

POSSESSION. 
§  18.  NeceMtty. 

See  ante.  "Character  and   Elements  of 
Adverse  Possession  in  General."  S  13. 
i  at.  open  and  Viuble  Character  of  Pos- 


See  ante,  "Character  and  Elements 
Adverse  Possession  in  General,"  S  13. 
{  30.  Notoriety  of  Foasewion. 

See  ante.  "Character  and  Elements  of 
-Wverse    Possession  in  General,"   §   13. 

Where  a  tenant  of  an  uninclosed  lot 
built  and  used  a  smokehouse  near  to 
own  adjoining  lot,  the  act  was  no' 
notorious  as  to  impress  anyone  that  he 
did  it  to  make  the  ground  a  part  of  his 
own  lot.  Kilpatrick  i:  Trotter,  185  Ala, 
SIS.  64   So.   589. 

i  SI.  Knowledge  of  or  Notice  to  Former 
Owner. 

Customary  acts  of  ownership  by  one 
in  possession  under  a  deed  purporting  to 
convey  the  fee  are  sufficient  to  impute 
notice  to  all  not  claiming  in  privity  with 
the  possessor.  Kidd  !'.  Borum,  181  Ala. 
ivt.  61  So.  100. 
S  11.  Filing  or  Recording  Notice. 

See  ante,  "Constitutional  and  Statutory 
Provisions  in  General,"  %  3. 

Code  1907,  §  2830,  requiring  the  filing 
of  a  declaration  of  a  claim  to  laud  as  a 
condition  on  which  title  by  adverse  pos- 
session may  be  acquired,  does  not  apply 
to  a  rightful  possession,  nor  to  posses- 
sion under  leolor  of  title  or  a  bona  fide 


claim  of  inheritance  or  purchase.  Stew- 
art Bros.  V.   Ransom   (Ala.).  78  So.  70. 

Code  1907,  I  2830,  requiring  the  filing 
of  a  written  declaration  of  a  claim  to  land 
m  order  to  set  up  adverse  possession 
thereto,  does  not  apply  to  a  grantee  in 
a  deed  conveying  described  property, 
who  enters  Into  and  remains  in  posses- 
sion thereof  for  many  years.  Mobile, 
etc..  R.  Co.  f.  Rutherford.  184  Ala.  204, 
83    So.    1003, 

After  Code  1890,  §  1541.  went  into  ef- 
fect, one  could  not  acquire  title  by  ad- 
.verse  possession,  his  entry  not  having 
been  under  one  of  the  executed  condi- 
tions, color  of  title  or  bona  fide  claim  of 
inheritance  or  of  purchase,  unless  he 
filed  the  required  notice.  Bowles  v. 
Lowery,   181   Ala.  603,   62   So.   107. 

Defendants  held  possession  of  land 
from  1895  to  1913  under  a  bona  fide  claim 
of  inheritance,  asserting  that  their  an- 
cestor, who  preceded  them  in  possession, 
was  the  owner.  As  a  matter  of  fact, 
their  ancestor  had  only  an  estate  by  the 
curtesy.  Held,  that  Code  1896,  g  1941, 
dispensing  with  the  necessity  of  filing  no- 
tice of  an  adverse  claim  in  case  of  a  bona 
fide  claim  of  inheritance,  having  been  in 
force  until  1908,  defendants'  holding 
ripened  into  an  adverse  title,  though  they 
filed  no  notice  of  adverse  claim.  Childs 
V.  Floyd,  188  Ala.  556.  66  So.  473. 

The  statute  requiring  the  filing  of  a 
written  declaration  of  claim  does  not  ap- 
ply where  defendant  claimed  both  under 
color  of  title  and  as  a  bona  fide  pur- 
chaser. Martin  v.  Howard,  193  Ala.  477, 
68  So.  082;  S.  C  181  Ala.  613,  63  So.  09. 
§  33.  Evidence. 

Proof  that  land  was  known  and  spoken 
in   the    community    as   belonging    to 

limant  would  be  evidence  of  the  no- 
toriety of  his  claim  of  ownership.  Kidd 
V.    Browne    <Ala,l.    76    So.    65. 

(D)      DISTINCT     AND     EXCLUSIVE 
POSSESSION. 

§  34.  Necessity. 
See  post,  "Evidence."  ?   38. 
That   there    may    be    "adverse    posses- 
on,"    there    must,    in    addition    to    other 

elements,      be       "exclusive"      possession. 

Bowles  *.    Lowery,    181    Ala.   603,   62    So. 

107. 
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§  S8.  Evidence. 

See  ante,  "Character  and   Elements   of 
Adverse   Possession   in   General,"  J   13. 

Where  adverse  possession   is  in   issue, 
evidence     that    one     in     possession    was 
claiming-   the    land   is   admissible.      First 
Nat.    Bank  v.  Johnson,   190  Ala.   56*6, 
So.    234. 


I  39.  Time  Requisite  for  Acquintlon  of 

Rights. 
§  40.  In  General. 

See  post,  "Tax  Sales  and  Tax  Deeds," 
S  79. 

One  claiming  by  adverse  possession 
not  under  color  of  title  must  show  an 
actual  possession  of  the  land  for  the  stat- 
utory period.  First  Nat.  Bank  v.  John- 
son, 190  Ala,  566,  6T  So.  S34. 

8   it.   Befitminc  of  Adverme   Potussion. 

Neither  limitations  nor  the  prescrip- 
tion of  30  years  runs  against  a  remain- 
derman until  he  has  a  right  to  sue  upon 
the  termination  of  the  life  estate.  Vid- 
mer  V.  Lloyd,  1B4  Ala.  193,  63  So.  643. 
§  43.  TickinE  SucceHive  Pouessioiis. 
§  <3  (S>  When  PosMssions  May  Be 
Tacked  in  General 

See  post,  "Character  of  Former  Pos- 
session."  §   43    (8). 

Possession  that  was  adverse  under  the 
1896  Code  may  be  tacked  to  a  possession 
adverse  under  the  1907  Code.  Lee  v. 
Lee,   196  Ala.  523,  72  So.  24. 

Where  adverse  possession  without 
color  of  title  had  not  ripened  into  a  ti- 
tle before  the  adoption  of  Code  1907,  § 
2830,  requiring  the  claimant  to  list  the 
land  for  taxation,  which  he  did  not  do, 
the  time  of  his  possession  before  the 
adoption  of  the  Code  can  not  be  tarked 
to  the  time  between  its  adoption  and 
the  bringing  of  suit.  Kilpatrlck  v.  Trot- 
ter, 18S  Ala.  S46,  64  So.  589. 
§  43  <fl)  Decedent  and  Heirs  and  Repre- 
sentativeB. 

When  an  administrator  has  the  legal 
right  by  statute  to  take  possession  and 
control  of  his  intestate's  real  estate,  and 
actually  does  so,  the  possession  of  the 
administrator     may    be    tacked   onto     the 


possession  of  the  intestate  for  the  pur- 
pose of  completing  the  bar  of  the  stat- 
ute of  limitations.  Cannon  ;;.  Prude,  ISl 
Ala.  829,  62  So.  24,  cited  in  note  in  L. 
R.  A.  19170.  147. 

Since  a  bankrupt  is  civiliter  mortuus, 
and  the  trustee  of  his  estate  is,  in  fact, 
his  administrators,  the  possession  of  the 
trustee  may  be  tacked  onto  the  posses- 
sion of  the  bankrupt  for  the  purpose  of 
completing  the  bar  of  the  statute  of  lim- 
itations. Cannon  v.  Prude,  181  Ala.  629, 
63  So.  24. 
§  43  (3)  Character  of  Former  Poaaeaaion. 

See  post,  "In  General,"  |  114  (1). 

Where  plaintifT  took  possession  of  the 
land  in  controversy  as  soon  as  he  re- 
ceived his  deed  thereto,  defendant,  who 
received  the  deed  under  which  he  claimed 
the  premises  thereafter  and  ousted  plain- 
tiff, can  not  rely  upon  the  adverse  pos- 
session of  his  predecessor  in  title,  where 
his  deed  was  not  color  of  title  to  the 
land  in  controversy.  Southern  Iron,  etc., 
Co.  V.  Stowers,  189  Ala.  314,  66  So.  677. 

Although  defendant's  possession  was 
adverse  during  and  under  the  1907  Code, 
yet  a  period  of  possession  covered  by 
the  1S96  Code  and  not  adverse  under  its 
provisions  can  not  be  tacked  to  the  hold- 
ing under  the  1907  Code.  Lee  v.  Lee, 
196  Ala.  S22,  72  So.  24. 
§   44.    Continuity   in    General 

See  ante,  "Nature  and  Grounds  of  Pre- 
scription," I  1;  "Character  and  Elements 
of  Adverse  Possession  in  General."  g  13; 
•■In  General,"  §  16  (1);  "Tax  Sales  and 
and  Tax  Deeds,"  §  79;  "In  General,"  § 
115   (1). 

Continuity  of  possession    is   an    essen- 
tial element  of  adverse  po&session.    Snow 
V.   Bray   (Ala.).  73   So.  542. 
§  46.  Interruption  of  Poaseuion. 

Adverse  possession  of  land  under  color 
of  title  is  not  alone  predicable  of  resi- 
dence thereon  or  of  cultivation  thereof, 
and  the  mere  fact  that  the  adverse  holder 
did  not  at  all  times  put  them  to  the  uses 
for  which  they  were  fit  does  not  show  a. 
break.  Aldrich  Min.  Co.  v.  Pearce,  198 
Ala.  195,  68  So.  900. 
S  SI.  Adjudication  a>  to  Tide  or  Right. 

Continuity     of     adverse    possession    is 
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broken  as  against  &  grantee  by  a  sale  un- 
der execution  on  a  judgment  against  the 
grantor  and  the  talcing  of  possession  by 
another  under  the  sheriff's  deed,  although 
the  latter  afterwards  obtains  a  deed  de- 
raigned  from  the  grantpe.  Little  v.  Vice 
(Ala.),    76   So.   942. 

§  KS.     Duability    or    Death    erf    Former 
Owner. 

Where  possession  was  adverse  against 
testator  at  his  death,  it  did  not  cease  to 
be  so  as  against  his  devisees,  regardless 
ot  their  age  or  (.ondition,  since  after  the 
statute  of  limitations  begins  to  run  it 
continues,  although  subsequent  disabili- 
ties may  arise.  Kidd  v.  Browne  (Ala.), 
7«  So.  65. 
S  S7.  Evidence. 

Evidence  held  insufficient  to  support  a 
finding  of  continuous  adverse  possession 
for  10  years.  Little  v.  Vice  (Ala.),  76 
So.  942. 

{F>  HOSTILE  CHARACTER  OF  POS- 
SESSION. 
§  68.  Necewity. 

See  ante,  "Character  and  Elements  of 
Adverse  Possession  in  General,"  %  13; 
"Character  of  Former  Possession,"  g  *3 
(8);  post,  "Presumptions  and  Burden  of 
Proof,"  5  85  (1);  "Hostile  Character  of 
Possession,"  %  116  ($). 

Where  adverse  possession  .is  in  issue, 
evidence  that  one  in  possession  was 
claiming  the  land,  is  admissible,  as  that 
is  an  essential  element  of  adverse  posses- 
sion. First  Nat.  Bank  v.  Johnson,  190 
Ala.  566,  67  So.  334. 
I  69.  PiMaeMion  Consiatent  with  that  of 
Another,  and  FosseMion  Becoming 
Adi:erM  after  Amicable   Entry. 

§  eo.  In  General.  , 

i  SI  (1>  In  General. 

See  post,  "Recognition  of  Better  or 
Other  Title  or  Claim."  §   60   (3). 

Occupation  of  land  in  subordination, 
not  in  hostility,  to  the  title  and  right  of 
grantees  will  not  divest  title  by  adverse 
possession.  McKenzie  v.  Hixon  (Ala.), 
78  So.  791. 

f  M   (8)    Permisuvc  Entry  and  Occupa- 
tUxi,  and  License, 

See  post,  "Of  Railroad  Right  of  Way," 


§  60   (5);  "Possession  of   Purchaser  Be- 
coming Adverse  to  Vendor,"  g  *3  (7). 

The  doctrine  of  prescription  does  not 
apply  to  cases  where  the  possession  is 
permissive,  since  such  possession  is  not 
adverse,  but  is  that  of  the  holder  of  the 
title.     Kidd  v.  Browne  (Ala.),  78  So.  65. 


The  doctrine  of  prescription  does  not 
apply  to  cases  where  the  possession  is 
in  recognition  of  title,  since  such  posses- 
sion is  not  adverse,  but  Is  that  of  the 
holder  of  the  title.  Kidd  v.  Browne 
(Ala.),  78   So.   65. 

One  who  asserts  possession  in  subor- 
dination to  a  mortgagee's  rights  can  not 
acquire  title  Jiy  adverse  possession  so 
as  to  defeat  the  title  of  the  mortgagee. 
Ballard  v.  Bank,  187  Ala.  335,  65  So.  396. 

§  eo  (6)  Of  Railroad  Right  of  Way. 

The  construction  of  buildings  on  a 
railroad  right  of  way,  not  interfering 
with  the  use  of  the  right  of  way  by  the 
railroad  or  the  use  of  portions  thereof 
by  adjoining  landowners,  does  not  con- 
stitute adverse  possession  as  against  the 
railroad  company  but  is  considered  as 
being  subservient  to  its  rights.  Alex- 
ander-City, etc.,  Co.  V.  Central,  etc.,  R. 
Co.,  182  Ala.  516,  63  So.  745. 

Where  the  possession  of  patt  of  a  rail- 
road right  of  way  by  a  warehouse  com- 
pany was  not  adverse  but  permissive,  and 
no  notice  of  a  change  of  the  chara.ter 
of  the  possession  was  ever  brought  home 
to  the  railroad  company  or  its  predeces- 
sors in  title,  the  company's  legal  title 
was  not  divested.  Alexander-City.  etc..  R. 
Co.  V.  Central,  etc.,  R.  Co..  183  Ala.  516, 
6S  So.  745. 
§  62. By  or  against  Heirs,  Devisees 

or  Surviving    Husband    or  Wife    or 

Their  Grantees. 
§  63  (1)   By  Heirs,  Legatees  and  Their 

Privies    against   Coheirs,    Colegatees, 

and  Their  Privies. 
Possession  by  the  son  of  a  deceased 
owner  is  presumably  for  the,  benefit  of 
the  estate  and  his  coheirs,  and  is  not  ad- 
verse as  to  them  until  some  hostile  act 
occurs.      Lee    v.    Lee,    196    Ala.    ESS.  72 
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§  CS  (>)  By  Surviving  Spouse  and  Priv> 
les  against  Heira  and  Their  Privies. 

Where  a  widow  to  whom  dower  was 
assigned  in  described  land  took  and  con- 
tinued in  possession  of  the  described 
land  and  other  land.  Iter  possession  of 
the  other  land  was  not  within  Code  1907, 
§  3406,  providinR  that  no  estate  can  be 
defeated'  by  the  act  of  any  third  person 
havinf;  a  possessory  interest,  except  as 
provided  by  the  Code,  and  her  exercise 
of  authority  and  possession  over  the  other 
land  could  only  be  attributed,  if  not  ad- 
verse, to  Ihe  sulTerence  of  the  heirs. 
Tulley  z:   Snow,  j90  Ala.   5SS,  68   So.  301. 

One  in  possess-on  of  real  estate  by  vir- 
tue of  dower  interest  can  not,  by  bare 
assertion  of  ownership,  nor  by  executing 
deeds  or  wills,  destroy  rights  of  remain- 
dermen.    Martin'  v.   Long   (Ala.),  75  So. 


883.- 


-  By  Vendor  or  Purchuer. 


§  «3  (S>  By  Vendor  or  Grantor  in  Gen- 
eraL 

A  grantor  who  remains  in  possession 
after  delivery  of  his  deed  is  regarded  as 
holding  the  premises  in  subservience  to 
his  grantee,  or  as  the  grantee's  tenant 
by  sufferance,  and  nothing  short  of  his 
explicit  disclaimer  of  such  relation  and 
an  assertion  of  right  in  himself  is  sufB- 
cient  to  render  his  possession  adverse  to 
the  grantee.  Daniels  t.  Williams,  177 
Ala.  140,  58  So.  419. 

§  63  (4)   PoBSesijion  of  Grantor  Becom- 
ing  Adverse  to  Grantee. 

See  ante,  "By  Vendor  or  Grantor  in 
General,"   §   63    (2). 


The  occupancy  of  a  purchaser  in  pos- 
session of  property,  who  has  fully  paid 
to  the  vendor  the  purchase  money,  is  a 
possession  adverse  to  the  vendor.  Can- 
non V.  Prude,  ISl  Ala.  639,  82  So.  34. 
§  S3  (7)  Possession  of  Purchaser  Becom- 
ing  Adverse   to   Vendor. 

Title  to  wild  lands  by  adverse  posses- 
sion for  10  years  under  agreement  of 
the  owner. to  convey  to  the  claimant  can 
not  be  aided  by  prescrip.tion,  converting 
an  equitable  title  into  a  legal  title,  since 
that  presumption  arises  only  in  support 
of  a  peaceable  possession  under  claim  of 


§  es.  Entry  and  Possession  by  Mistake. 

An  owner  who  goes  over  his  line,  in- 
tending only  to  claim  to  the  true  line,  is 
not  an  adverse  claimant  and  may  not  ac- 
quire title  beyond  the  line  by  adverse 
possession.  Mobile,  etc.,  R.  Co.  v.  Ruth- 
erford, 184  Ala.  204,  63  So.  1003. 
§  SS.  Extennon  of  Possession  to  Boun- 
daries or  Fences. 
§  66  (1)  In  GeneraL 

See  post,  "Mistake  as  to  Boundaries," 
S  86   (2). 

If  adjoining  landowners  held  posses- 
sion to  a  hedgerow  as  the  true  line,  the 
possession  of  each  to  the  hedgerow  was 
adverse  to  the  other.  Smith  v.  Bachus, 
195  Ala.  8,  70  So.  261, 

Where  adjoining  owners  agree  on  a 
division  line,  and  each  claims  up  to  it  as, 
such,  with  knowledge  of  the  claim  by 
the  other  coterminous  owner,  the  claim 
becomes  hostile  and  adverse.  Ash  ford 
V.   M9^ee,   183  Ala.   820,  62   So.   879. 

Possession  by  adjoining  landowners  to 
the  dividing  line,  which  was  not  the  true 
line,  is  not  adverse  where  they  intended 
to  hold  only  to  the  true  line,  but  is  ad- 
verse if  they  intended  to  hold  to  that 
line,  regardless  of  whether  it  was  the 
true  line.  Gibson  V.  Gaines  (Ala.),  73 
So.  939. 

It  can  not  be  presumed,  as  a  matter  of 
law,  from  mere  possession  that  defend- 
ant and  his  grantors  intended  to  claim 
to  a  certain  line,  regardless  of  rigjil,  the 
mere  fact  that  ihey  held  up  to  an  old 
line  for  many  years  will  not  Warrant  a 
finding  of  adverse  possession.  Hornsby 
f.  Tucker,  180  Ala.  418.  61   So.  B28. 

Evidence,  in  an  action  to  quiet  title  in- 
volving a 'boundary  line,  held  to  show 
that  complainant's  stable  was  not  west 
of  the  line  as  formerly  fixed  by  an  iron 
pin,  and  that  it  was  not  the  intention  of 
complainant's  predecessors  to  claim  ti- 
tle beyond  such  line.  McLestcr  Btdg. 
Co.  I'.  Upchurch,  180  Ala.  33.  60  So.  173. 
§  66  (S>  Mistake  as  to  Boundaries. 

See   ante,   "In    General."   §  66    (1). 

Intention  to  Claim  Only  to  True  Line. 
— Occupancy  of  land  to  a  fence  because 
the    party   believes   the    fence    to   be    the 
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line,   but    has    no    intention 

jfond   the    true    line,    does 

adverse    possession,    for    want    of    intent 

to  claim   land    not   included    in   his   paper 

title.     Ashford   f.    McKee.    133   Ala.    630, 

68   So.    879. 

Where  adjoining  landowners,  thou5:h 
claiming  to  a  hedgerow,  believing  It  lo 
be  the  true  line,  did  not  intend  to  claim 
further  than  the  true  line,  the  holdinR 
of  one  such  ownar  was  not  adverse  to  ihe 
other.  Smith  v.  Bachus,  lO."!  -Ala.  9,  70 
So.   261;    S.    C.   78    So.    S88. 

Where  adjoining  landowners  claimed 
and  held  the  land  to  a  line  which  they 
believed  to  be  the  true  line  without  in- 
tending to  hold  beyond  the  true  line, 
such  claim  and  possession  is  not  adverse 
to  the  right  of  t^ie  other  if  the  line  was 
not  in  fact  the  true  line.  Gibson  v. 
Gaines   (Ala.),  73   So.  939. 

Intention  to  Claim  to  Fixed  Boundary 
Ij&e. — Title  acquired  by  possession  of 
a  disputed  strip  of  land  for  the  contin- 
nons  period  of  ten  years,  under  belief 
that  the  line  claimed  was  the  true  line. 
is  good,  even  though  the  belief  as  to  the 
correct  location  of  the  line  originated  in 
a  mistake,  and  is  not  affected  by  what 
the  claimant  or  his  predecessors  might 
or  might  not  have  claimed  had  they 
ktiown  they  were  mistaken.  Smith  v. 
Bachus  (Ala.).  78  So.  888. 
S  68.  Neceauty  of  Claim  or  Color  of  Ti- 
de. 

See  ^te,  "Character  and  Elements  of 
Adverse    Possession   in   General,"  §   13. 

That  defendant  in  ejectment,  relying 
on  adverse  possession,  (ailed  to  make 
formal  claim  by  inheritance  did  not  de- 
prive him  of  the  advantage  conferred  by 
Code  190T,  §  3830.  which  dispenses  with 
the  necessity  of  record  of  color  of  title 
by  one  who  derives  by  descent,  where 
defendant  proved  possession  by  his  an- 
cestor under  claim  of  right  followed  by 
his  own  possession  after  the  ancestor's 
death,  such  proof  oonstilvting  prima 
facie  evidence  of  defendants  claim  by  in- 
heritance, and  it  not  being  essential 
that  he  make  formal  claim.  Jordan  7'. 
Smith,   ISS   Ala.  ^91,  64  So.   317. 

Where  P.  deeded  certain  land  to  M., 
who  never  look  possession,  or  shortly 
thereafter  abandoned  it,  returning  the 
deed    to    P.,    P.'s     subsequent    possession 


ith    the 

boundaries  of  his  original  title,  without 
any  claim  or  declaration  of  adverse  pos- 
session, under  Acts  1893,  p.  478.  Kretzer 
1'.  Jackson,  183  Ala.  643,  63  So.  811. 

It  was  immaterial  that  the  first  holder 
by  adverse  possession  had  no  color  of 
title,  where  those  who  claimed  under 
him  had  color  of  title  through  the  first 
holder's  will,  since  the  first  holder  hav- 
ing acquired  title  adversely,  it  passed  by 
his  will.  Kidd  r.  Browne  (Ala.).  78 
So.  65. 
§  68.  Validity  and  Sufficiency  of  Title  or 

Claim. 
§  70.  In  General. 

Adverse  possession  does  not  depend 
upon  original  or  documentary  title,  but 
concedes  that  the  possession  in  its  in- 
ception was  wrong  and  not  right.  Kidd 
V.  Browne  (Ala,),  76  So.  65. 
§  71. Validity  and  Sufficiency  of  In- 
struments in  GeneraL 
§  71  (1)  In  General. 

See  post.  "Void,  Irregular  or  Defec- 
tive Deeds  or  Grants,"  §  71  (2);  "Tax 
Sales  and  Tax   Deeds,"  §  79. 

Color  of  title  is  a  writing  which,  in  ap- 
pearance, purports  to,  but  in  reality  does 
not,  transmit  title  or  the  right  of  posses- 
sion.    Bowles   T.    Lowery,    181    Ala.   603, 

52  So.   107. 

Exclusion  from  evidence  of  deeds  not 
purporting  to  convey  the  land  sought  to 
be  recovered  by  plaintifl  in  ejectment 
held  proper  since  they  could  not  be  re- 
garded as  color  of  title.  Warten  v. 
Wealherford.    191    .A.la.   31,   67    So.   867. 

Where  in  ejectment  defendant  claitned 
under  color  of  title  as  grantee  of  the 
purchaser  at  a  tax  sale,  the  tax  records 
and  tax  deed  to  defendant's  grantor  were 
admissible  as  showing  color  of  title. 
Riley  ;■.  Fletcher,  185  Ala.  570,  64  So.  85. 
§  71  (S)  Void,  Irregular  or  Defective 
Deeds  or  Grants. 

See  post,  "Sufficiency  of  Description." 
§  80  (2). 

That  the  acknowledgment  of  a  deed 
is  void  does  not  prevent  the  deed  being 
color  of  title.     Swindall  v.  Ford,  184  Ala. 

137.    63    So.    651. 

A  document  to  show  color  of  title 
need    not   be   executed   anti   proved     with 
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the  same  formality  as  one  which  con- 
veys title.  Big  Sandy  Iron,  etc.,  Co.  i'. 
Williams,  184  Ata.  184,  63  So.  1011. 

Homestead — Deed  Not  Signed  by  Wife. 
— Where  a  homestead  was  continuously 
occupied  by  the  husband,  wife  and  chil- 
dren until  within  a  year  or  so  from  the 

the  title,  a  deed  executed  by  the  husband 
to  the  wife  and  children,  which  was  not 
signed  and  acknowledged  by  the  wife, 
was  not  admissible  in  support  of  a  claim 
of  adverse  possession  made  by  the  chil- 
dren as  against  the  mortgagee  of  the 
husband  and  wife.  Wallace  v.  Feibelman. 
179  Ala.  589,  60  So.  390. 

Fee — Deed  by  Tenant  for  Life.— Where 
a  grantee  in  a  deed  purporting  to  con- 
vey the  fee,  executed  by  a  tenant  in  com- 
mon for  life,  went  into  possession,  .ind 
he  and  one  claiming  under  him  remaii  eJ 
in  the  adverse,  continuous  and  notorious 
possession  for  mnny  years,  their  posses- 
sion ripened  into  title  after  10  years  as 
against    strangers.     Kidd  ;'.    Borum,   181 


Ala, 
§  7a.  . 


,  ei  So.  100. 
-  Bonds  and  Contracts  to  Con- 


vey. 
In  an   action  t 

fendant,  claiming 
session   of   one 


inde: 


whiit 


against   dC' 
actual  prior  pos- 
olor     of   title, 
possession 


property  knew  that  R.  only  had  a 
deed  from  one  claiming  a  life  estate  and 
could  not  convey  good  title,  and  who  en- 
tered Into  a  contract  with  R.'s  husband. 
while  his  wife  was  alive,  whereby  he  was 
to  acquire  a  clear  title  and  corivey  it  to 
complainant,  and  who  paid  the  full  pur- 
chase price  prior  to  R.'s  death  and  re- 
ceived a  deed  from  the  surviving  hus- 
band, had  a  perfect  equity  under  such 
t  of  purchase,  and  his  possession 
}  run  against  R.  in  her  lifetime. 
t:  LloyJ,  193  Ala.  3«6,  69  So. 
480. 
§  79.  Tax  Sales  and  Tax  Deeds. 

See  ante.  "In  General,"  §  7!  (i). 

Tax  Deeds. — A  tax  deed,  a  mortgage 
by  the  grantee  therein,  and  a  deed  on 
foreclosure  thereof,  and  a  deed  by  the 
grantee  in  the  foreclosure  deed  to  de- 
fendant, are  each  admissible  as  color  of 
title.  Big  Sandy  Iron,  etc.,  Co.  v.  Wil- 
liams, 184  Ala.    134,  63  So.  lOU. 


began 


Where,  through  lack  of  proper  aver- 
ments, a  tax  deed  must,  upon  demurrer, 
be  considered  void  as  a  muniment  of  ti- 
tle, it  will  support  adverse  possession 
under  color  of  title.  Boone  v.  Gulf,  etc., 
R.  Co.   (Ala.),  7B  So.  956. 

Adverse  possession  under  a  void  tax 
deed  is  gained  only  by  actual  possession 
uninterruptedly  continued,  either  by  the 
party  setting  up  such  possession  or  those 
through  whom  he  or  she  claims,  during 
a  continuous  period  of  3  consecutive 
years.  Veitch  v.  Hard  (Ala.),  75  ^o. 
405. 

Whether  all  the  preliminary  require- 
ments of  the  statute  governing  the  sale 
of  land  for  taxes  were  complied  with  or 
not,  occupancy  of  the  land  for  five  years 
under  a  tax  deed  executed  and  delivered 
in  conformity  to  Acts  1868,  p.  387,  |  92, 
is  a  good  defense  to  a  suit  to  compel 
payment  for  the  land  or  enjoin  its  use. 
Boone  v.  Gulf,  etc..  R.  Co.  (Ala.),  78  So. 
956. 

A  tax  deed  was  not  color  of  title,  where 
the  holder  did  not  go  into  possession 
under  such  deed.  Singleton  v.  Smith,  ISt 
Ala.  199,  63  So.  949. 

^  SO.  Description  of  Property. 

§  80  (1)  In  General. 

An  instrument  otherwise  ineffectual 
can  affard  color  of  title  only  to  lands  de- 
scribed therein.  Hale  v.  Tennessee  Coal, 
etc.,   R.   Co,,   183  Ala.  507,  62  So.  783, 

Where  the  land  sued  for  in  ejectment 
is  in  a  different  quarter  section  tffan  that 
described  in  the  deed  under  which  de- 
fendant claimed,  defendant  can  not  claim 
by  adverse  possession  under  color  of  ti- 
tle.    Wyman  i-.  Walker,  ITT  Ala.  72,  58 

So.   403. 

A  conveyance  of  land  described  is  not 
color  of  title  in  the  grantee  of  other  land 
taken  possession  of  by  him  as  part  of 
the  described  land.  Tulley  v.  Snow,  190 
Ala.  556.  68  So.  301. 
§  SO  (3)  Sufficiency  of  Description. 

To  constitute  "color  of  title,"  which 
will  enable  a  grantee  to  rely  upon  the 
adverse  possession  of  his  grantor,  the 
description  must  be  sufficiently  certain 
to  enable  a  surveyor  on  search,  or  in- 
quiry as  to  attendant  circumstances,  to 
locate   the    land   without     reliance    upon 
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the  claims  of  the  grantee.  Southern 
Iron,  etc.,  Co.  V.  Stowers,  189  Ala.  31*. 
6fi  So.   677. 

Deeds  to  the  plaintifE  held  admissible 
K  color  of  title  on  the  question  of  ad- 
verse possession,  even  though  defective 
for  uncertainty  in  describing  the  prop- 
erly. Mulder  v.  Stokes,  184  Ala.  196, 
fi3   So.    563. 

Deeds  tinder  which  the  evidence  showed 
that  actual  possession  of  the  land  was 
taken  by  the  grantee,  but  in  which  the 
description  is  too  uncerlain  to  constitute 
t  conveyance  or  color  of  title,  are  admis- 
sible in  ejectment  to  show  that  the  pos- 
session of  the  grantee  thereunder  was  in 
good  faith.  Noble  v.  Safford,  181  Ala. 
£36.  62  So.  515. 
S  SS. Record  of  Instniments. 

If  plaintiffs  have  title  by  adverse  pos- 
session, their  failure  to  record  a  deed, 
the  existence  of  which  was  not  neces- 
sary to  perfect  their  title,  would  not  de- 
feat their  title  by  adverse  possession. 
Kolen  V.  Powell  (Ala.),  64  So.  566. 
\  tS.  Evidence. 

\  U  (1)   Preaumptioni    and  Burd«ti    of 
Proof. 

The  presumptions  attending  posses- 
sion favor  the  idea  of  subservieticy  to  the 
true  title  until  title  by  adverse  posses- 
sion is  complete.  Reynolds  v.  Trawick 
(Ala.).  78  So.  837. 

In  ejectment  it  devolves  on  one  at- 
tempting to  set  up  adverse  possession  to 
show  the  hostility  of  his  possession  to 
the  title  and  right  of  possession  of  Ihe 
true  owner,  Stewart  Bros.  v.  Ransom 
(Ala.),    76    So.    70. 

Possession  of  land  by  a  widow  from 
197»,  the  date  of  the  death  of  Jier  hus- 
band, who  owned  the  land,  until  1899  is 
presumed  to  have  been  subordinate,  and 
not  hostile  or  adverse,  to  the  title  vested 
in  their  children  as  decedent's  heirs 
dower  not  having  been  assigned  to  hei 
and  the  pecuniary  status  of  the  estate 
t:ot  having  been  judicially  ascertained. 
Sloss-Sheffield  Steel,  etc.,  Co.  v.  Taff.  I7S 

Ala.    3S2,    59    So,    653. 

Where  a  widow  in  possession  of  land 
auigned  to  her  as  dower  was  in  posses- 
ion of  other  land  of  the  estate  within 
the  inclosure  of  the  land  assigned,  at  the 


time  of  her  remarriage,  the  burden  of 
proving  that  the  occupancy  by  the  sec- 
ond husband  of  the  other  land,  under  the 
mistaken  belief  tliat  the  assignment  of 
dower  included  the  other  land,  and  that 
?  deed  to  him  of  the  reversion  included 
the  other  land,  was  changed  into  posses- 
sion hostile  to  the  heirs  rested  on  him 
or  his  heirs  claiming  title  by  adverse 
possession.  Tulley  v.  Snow,  190  Ala,  SH, 
68  So.  301. 
S  as  (1)   AciinissibUitjr. 

See  ante,  "Occasional  or  Temporary 
Use  or  Occupation,"  §  34;  "Evidence," 
f  38;  "In  General,"  §  71  (1);  "Tax  Sales 
and  Tax  Deeds,"  %  79;  "Sufficiency  of 
Description,"  S  SO  (2);  post.  "Color  of 
Title."  I  89. 

Evidence  of  a  boimdary  line  agreement 
relied  on  by  the  ancestor,  through  whom 
defendant  in  ejectment  claimed  by  in- 
heritance, was  admissible  to  show  the 
character  of  the  ancestor's  possession 
and  claim,  and  consequently  the  bona 
fides  of  defendant's  claim,  as  the  basis 
for  title  by  adverse  possession,  though 
such  agreement  >-ou1d  not  bind  the  gran- 
tees in  a  prior  Jeed,  under  which  plain- 
tiff claimed,  Jordan  v.  Smith,  185  .\la. 
591,   64   So.   317. 

A  deed,  in  terms  to  the  heirs  of  T., 
competent  to  show  color  of  title  in  them, 
is  admissible,  with  the  testimony  of  VV.. 
that  he  was  one  of  such  heirs,  and  un- 
der the  deed  took  possession  to  show 
color  of  title  in  him.     Swindall  v.  Ford, 

1R4    Ala.    137,    63    So.    051. 

A  document  offered  as  color  of  title 
is  admissible  in  evidence  for  that  pur- 
pose only  ill  connection  with  evidence  of 
actual  possession  and  claim  thereunder 
by  the  grantee  therein,  and  deeds  to  oth- 
ers than  the  actual  adverse  possession 
are  inadmissible  to  show  color  of  title  in 
him.     Veitch  v.  Hard  (Ala.),  75  So.  40B. 

Letters  Giving  Permission  to  Occupy. 
— In  an  ejectment  action  an  adverse  pos- 
session claimant  can  not  introduce  let- 
ters from  the  owner  merely  giving  per- 
niission  to  occupy  the  land  when  there 
had  been  no  disavowal  of  the  owner's 
title.     Lee  v.  Lee,  196  Ala,  533,  73  So.  34. 

Rights  of  Predecessor.— Upon  the  is- 
sue as  to  whether  the  possession  of  de- 
fendant's    predecessor     was    adverse    or 
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merely  permissive,  it  being  claimed 
through  the  occupancy  of  the  house  upon 
the  strip  in  controversy,  evidence  of  th< 
value  of  the  respective  shares  taken  un- 
der a  parol  partition  by  those  under 
whom  plaintiff  and  defendants  claim,  and 
that  the  house  was  on  the  share  of  one, 
was  admissible,  although  the  parol  par- 
tition may  have  been  insufficient  to  vest 
title.  Walters  v.  Bro.wn,  177  Ala.  7fl 
So.    391. 

It  was  competent  to  show  that  while 
the  person  under  whom  the  defends 
claimed  was  in  the  possession  of  the 
land  in  controversy,  it  was  known  as 
land,  as  hearing  upon  the  question  of 
whether  the  possession  was  adverse  or 
merely  permissive.  Watters  :•.  Brown, 
177   Ala.   7S,    58    So.  291. 

(G)   PAYMENT  OF  TAXES. 
§  M    Necessity  in  General. 

See    ante,     "Constitutional    and     Statu- 
tory   Provisions   in   General,"   §   3. 
§  SB.  Act  of  Ownership. 

See   ante,   "Character   and    Elements   of 
Adverse   Possession   in   General,"  §   13. 
§  S».  Color  of  Title. 

Defendants  in  ejectment,  claiming  by 
adverse  possession  under  color  of  title, 
may  show  they  had  paid  the  taxes  on  the 
land.  Big  Sandy  Iron,  etc.,  Ca.  v.  Wil- 
liams, IRl  .'Ma.  184.  «3  So.  1011. 

II.     OPERATION    AND    EFFECT. 

(A)    EXTENT   OF  POSSESSION. 
§  S7.  PosscBsion  without  Claim  of  Right 
or  Color  of  Title. 

Title  by  adverse  possession,  in  the  ab- 
sence of  color  of  title,  can  be  acquired 
-7.1y  to  the  area  actually  occupied  by  the 
adverse  claimant,  or  those  through  whom 
he  claims,  Bowles  v.  Lowery,  181  Ala. 
603,  63  So.  107. 
§  W.  PoMCBsion  under  Color  of  Tide. 

I   100.  Constructive    PoBsession    in 

General. 
§  100  (1)  In  General. 

Except  as  limited  by  other  adverse  pos- 
session, the  possession  of  one  who  holds 
under  a  bona  fide  color  of  title  will  be 
extended  to  the  limits  described  in  his 
color,    and    such    possession    as    so  ex- 


tended is  actual,  and  not  constructive, 
possession.     McMillan  v.  Aiken,  1S2  Ala. 

303.    62    So,    519. 

The  doctrine  nl  extension  of  posses- 
sion  to   the  confines  of  that   described  in 

the  color  of  title  can  only  be  predicated 
on  an  actual  possession  of  a  part,  at  least, 
of  the  land  described.  Hale  ik  Tennessee 
Coal,   etc.,    R.    Co.,    183  Ala.   507,   62   So. 

783. 

§  100  (S)  Entry  under  Conveyance  from 
One  without  Title,  or  under  Void 
Deed. 

An  unrecorded  deed,  invalid  to  convey 
title,  because  attested  by  oiilj  one  wit- 
ness, who  signed  by  mark,  may  be  used 
as  color  of  title  of  a  whole  tract,  a  large 
portion  of  which  was  woodland,  only  a 
part  being  in  actual  cultivation,  in  con- 
nection with  evidence  of  adverse  posses- 
sion.     Heath   i'.   Lewis   (Ala.),  76   So.   4S1. 

§   101.  Relation  to  Each  Other  of 

Different  Premises  or  Parts  of  Same 
PremiseB, 

A  deed  operative  to  give  color  of  ti- 
tl'>  to  the  land  described  in  it  draws  to 
the  party  to  whom  it  is  given  possession 
of  the  whole  tra^t,  on  his  faking  posses- 
sion of  a  part,  unless  the  remainder  is  in 
the  actual  adverse  possession  of  another. 
Swindall  v.  Ford,  184  Ala.  137.  63  So. 
esi. 

Where  plaintiff  and  defendant  owned 
adjoining  parcels  of  land  and  defendant 
held  under  a  claim  of  right,  its  posses- 
sion was  hostile  only  up  to  the  true  di- 
vision  line.     Aldrich   Min.  Co.  v.   Pearce, 

192    Ala.    195,    68    So.    900. 

§  108.  —  Mixed  Possession  under  Hos- 
tile Titles,  or  Conflicting  Grants  or 
Surveys. 

See  ante.  "Relation  to  Each  Other  of 
Different  Premises  or  Parts  of  Same 
Premises,"   §    101. 

Where  defendants  for  20  years  had 
been  in  such  possession,  as  the  character 
of  the  land  reasona4)le  admitted,  of  land 
as  to  which  both  they  and  complainants 
had  color  of  title  under  overlapping 
grants,  complainants'  actual  possession 
of  a  part  of  their  grant  was  not  extended 
by  their  color  of  title  to  the  land  in  ques- 
tion, although  such  actual  possession 
commenced    before     defendants'     posses- 
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stoti  of  the  land  in  controversy;  and 
hence  it  was  error  to  enjoin  defendants 
from  trespassing  on  such  land  until  they 
established  their  title  by  an  action  at 
law,  and  the  injunction  should  be  modi- 
fied so  as  to  place  the  burden  of  suin§  on 
the    complainants.      McMillan    v.    Aiken, 

183   Ala.    303.   62    So.  '519. 

(B)  TITLE  OR  RIGHT  ACQUIRED. 
S  lot.  PreBomptlon  of  Grant. 

Possession  entitling  one  to  the  pre- 
sumption of  a  grant  would,  without  its 
lid,  suffice  to  vedt  title  under  the  statute 
of  limitation.  Boone  v.  Gulf,  etc.,  R. 
Co.   (Ala.),  78  So,  956. 

Presumption  of  grant  arising  from  pre- 
scription will  not  be  defeated  by  infancy. 
coverture  or  other  personal  disabilities, 
nor  its  operation  suspended  by  causes 
which  have  been  legally  adjudged  to  sus- 
pend the  running  of  limitations.  Kidd 
;.  Browne    (Ala.),  76  So.  85, 

Against  United  States.— Though  neither 
limitation  nor  prescription  runs  against 
the  United  States  to  the  impairment  of 
its  title,  a  grant  will  be  presumed  on 
proof  of  adverse,  exclusive  and  uninter- 
rupted possession  for  20  years;  whenever 
by  possibility  a  right  may  be  acquired  in 
any  manner  known  to  the  law;  the  pre- 
samption  being  rtbuttable,  however,  in 
favor  of  the  government  or  its  grantees. 
Carter  v.    Walker,   186    Ala.   140,  65    So. 

170.  * 

S  lOS.   Rights  and    Liabilities    of    Occu- 
pants. 

.\  special  plea  in  abatement  in  an  ac- 
tion by  a  mortgagor  to  recover  defend- 
ant's excess  of  the  bid  at  foreclosure  sale 
over  the  mortgage  debt,  seeking  recov- 
ery for  conversion  of  crops  by  mortga- 
gor and  alleging  that  the  mortgagor 
held  the  land  by  adverse  possession, 
demurrable  on  the  ground  that  a  personal 
action  by  the  owner  of  land  not  in  pos- 
session will  not  lie  against  the  adver^ 
sary  possessor,  under  claim  of  owner- 
ship, for  conversion  of  crops.  McRight 
r.  Farned,  l-l  Ala.  App.  445,  70  So.  297, 
S  loe.  Nature    and    Extent    of    Title    or 

Right. 
}  106  (1)  In  GeneraL 

The  lapse  of  20    years  without    recog- 


nition of  right,  or  admission  of  liability, 
operates  an  absolute  rule  of  repose  or 
prescription..  Kidd  v.  Browne  (Ala.), 
7«   So.   65. 

100   (9)    Limitation  as   Bar  to  Action 
for    Recovery. 

See  ante,  "In  General."  %  106  (1). 
§    100   <ft)    Extinction   of  Tide   in    Orig- 
inal  Holder. 

Where  defendants,  after  the  death  of 
their  ancestor  in  possession,  held  the 
land  adversely  under  a  bona  fide  claim 
of  inheritance,  for  the  perio^l  of  limita- 
tions, they  acquired  a  fee,  regardless  of 
the  fact  that  their  ancestor  had  only  a 
lite  estate.  Chitds  v.  Floyd,  194  Ala, 
651,  70  So.  121. 

III.   PLEADING,   EVIDENCE,   TRIAL 

AND  REVIEW. 
§  110.  Pleading  Possession. 

Issues  and  Proof. — Where  defendant 
in  ejectment  claimed  by  adverse  posses- 
sion, and  the  possession  of  the  land  was 
in  issue,  evidence  was  admissible  that 
plaintiff's  grantor  was  not  in  possession 
when  he  conveyed  to  plaintiff  in  1911. 
Jordan  r.  Smith,  185  .Ala.  591,  64  So.  317, 
g  111.   Pleading  TiUe   or  Right 

A  party  who  claims  a  government  sub- 
division by  deed  and  a  part  of  an  ad- 
jacent subdivision  by  adverse  possession 
must  include  the  part  claimed  by  adverse 
possession  by  an  appropriate  description 
in  his  complaint  in  ejectment.  Oliver 
■V.  Oliver,  187  Ala.  340,  65  So.  373. 
§  119.  Presnraptions  and  Burden  of  Proof. 

See   ante.   "In    General,"  §  66    (1). 

In  the  absence  of  proof  to  the  con- 
trary, it  is  presumed  that  the  grantor  of 
a  lot,  by  exercising  acts  of  dominion 
over  a  strip  adjoining  it,  did  not  intend 
to  claim  it  adversely,  if  if  was  not  cov- 
ered by  his  deed,     Kilpalrick  i/.  Trotter, 

185    Ala.-  546.    64    So.    589. 

One  claiming  land  by  adverse  posses- 
sion has  the  burden  of  proving  that  he 
has  held  the  land  adversely  for  the  statu- 
tory period  necessary  to  perfect  his  ti- 
tle. Norsworthy  *.  Willoughby,  178 
Ala.   145,   57    So,   717. 

The  burden  is  on  one  seeking  to  show 
title  by  adverse  possession  to  prove  not 
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only  the  fact  of  posaessiou  but  also  thai 
such  possession  was  adverse  and  con- 
tained or  carried  with  it  all  the  elements 
requisite  or  ueceisary  to  make  the  pos- 
session adverse.  Atexander-City,  etc„ 
Co.  t:  Central,  etc.,  R.  Co.,  183  Ala.  516, 
63    So.    715. 

Where  defendant  established  owner 
ship  of  a  lot  and  that  plaintiS's  building 
encroached  upon  it,  the  plaintiff  had  the 
burden  of  establishing  the  changed  line 
or,  in  other  words,  of  showing  titJe  to 
the  strip  by  adverse  possession  and  ( 
nitely  fixing  the  extent  and  boundaries 
of  the  land  so  claimed.  McLester  Bldg. 
Co.  I'.  Upchurch,  180  Ala.  23,  6&  So.  173, 
§   113.  Admissibility   of   Evidence. 

See  ante.  "Void,  Irregular  or  Defec- 
tive Deeds  or  Grants,"  §  71   (2). 

Plaintiff  in  eje:tment  having  introduced 
evidence  of  claim  to,  and  acts  of  posses- 
sion of  the  land,  on  the  part  of  hts  gran- 
tor, defendant,  claiming  by  adverse  pos- 
session, may,  in  rebuttal,  show  such  gran- 
tor disclaimed  ownership,  and  declined 
to  pay  taxes  on  the  land,  about  the  time 
defendant  acquired  a  tax  deed  for  the 
land.  Big  Sandy  Iron,  etc.,  Co.  v.  Wil- 
liams, 184  Ala.   184,  63  So.   1011. 

Where  a  question  asked  in  ejectment 
"ud  bearing  upoii  the  defendant's  claim 
oi  adverse  possession,  was  not  confined 
to  the  period  of  time  covered  by  the 
claim,  an  objection  to  it  was  properly 
sustained.  Walters  -.■,  Brown,  177  .\la. 
78,  58  So.  891,  cited  in  note  in  Ann.  Cas. 

1914D,    243. 

§    114.    Weight   and    Sufficiency  of   Evi- 
dence. 
§  114  (1>  In  General. 

Acquisition  of  Title. — Evidence  held 
sufficient  to  show  that  complainant's  pre- 
decessor had  acquired  title  to  lands  by 
adverse  possession,  and  had  treated  the 
land  in  every  respect  as  the  owner  there- 
of.    Kidd  V.  Browne  (Ala.),  76  So.  65. 

Widow's  Possession  of  Home  Place. 
—In  suit  to  quiet  title  by  the  adminis- 
trator of  a  widow  against  her  deceased 
husband's  son  iby  a  former  marriage,  evi- 
dence held  to  show  that  the  agreement 
for  the  division  ot  the  husband's  estate 
made  between  the  widow  and  the  son 
contemplated  that  each  become  the  ab- 
solute owner  of  that   part  of  the  estate 


referred  to  in  the  agreement  as  allotted 
to  each  of  them,  that  pursuant  to  such 
agreement  the  son  executed  a  deed  con- 
veying without  limitations  his  interest 
in  the  property  in  question  to  the  widow, 
and  that  she  continued  for  a  period  of 
Z<t  years  in  the  open,  notorious  and  ad- 
verse possession  of  the  property  under 
daim  ot  absolute  ownership.  Dement 
V.  French  (Ala.),  76  So.  960. 

Sufficiency  of  Proof  of  Title  by  Ad- 
vcrte  Poasession. — Evidence  held  insuf- 
ficieiit  to  establish  title  by  adverse  pos- 
session. Palmer  Terrace  Really  Co.  v. 
V.    Sourlark    (Ala.),   76  So.   297. 

Same — Elements  of  Possession. — Evi- 
dence held  insufficient  to  show  open, 
notorious,  exclusive,  hostile  or  continu- 
ous possession  of  land  for  ten  years. 
Perolio  v.  Woodward  Iron  Co.,  197  A.la, 
580.    73    So.    197. 

Same — Land  of  Cotensnts.— D.  con- 
veyed to  plaintiff  and  C.  each  an  undi- 
vided one-half  interest  in  certain  land. 
Later  C.  -conveyed  his  interest  to  D. 
These  conveyances  were  filed  for  record 
July  6,  1897.  On  July  9th  following,  a 
judgment  was  entereo  against  C.  and  his 
interest  was  sold  and  purchased  by  the 
creditor  who  conveyi  d  an  undivided 
one-half  interest  to  pUintiff.  In  1912, 
defendant,  a  bona  fide  purchaser  for 
value,  received  conveyances  from  D.  to  an 
undivided  one-half  interest  in  the  land. 
Code  1886,  §  1810,  provides  that  convey- 
ances of  unconditional  estates  to  secure 
,any  debt  created  at  the  date  thereof  are 
void  as  to  purchasers  for  value  without 
notice,  unless  recorded  within  30  days 
from  their  date.  Plaintiff  sued  to  quiet 
title  to  the  land  contending  among  other 
things,  that  the  conveyances  from  C  to 
D.  were  fraudulent  as  to  creditors  of  C. 
Held,  that  the  title  of  defendant  was  su- 
perior to  that  acquired  by  plaintiff,  there 
being  insufficient  evidence  to  show  title 
in  plaintiff  by  adverse  possession.  Rus- 
sell V.  Bohlin  (Ala.),  76  So.  851. 

Same^Nature  of  Predecessor's  Claim. 
— Plaintiffs  in  ejectment  must  rest  their 
right  of  recovery  on  adverse  possession 
under  the  statute,  rather  than  on  any  of 
the  exceptions  contained  in  Code  180V, 
S  2830,  as  to  the  conditions  on  which  ti- 
tle by  adverse  possession  may  be  re- 
quired,   where    the    evidence    shows    that 
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one  through  whom  they  traced  title 
claimed  it  by  purchase,  and  that  he  ex 
bibited  a  deed  to  the  property,  but  thi 
deed  is  not  in  evidence  and  the  name  o 
the  grantor,  the  date  and  terms  of  the 
deed,  and  the  fact  of  acknowledgment 
is  not  shown,  other  than  that  it  was  a 
warranty  deed.  Stewart  Broa.  v.  Ran- 
som  (A1a.>.  76  So.  70. 

Same — Mixed     PoBsewion. — In    a     suit 
to  recover  the  value  of  logs  cut  on  land, 
title    to   which    was    in    dispute    between 
the    parlies,   plaintiffs   proof   of   title    by 
adverse    possession    held    insufficient    for 
submission  to  the    jury,  in  view    of  the 
principle    that   in    case    of   mixed    posses- 
sion   color    of    title    is   available    to   the 
holder  of  the  true  title  only.      Aiken  v. 
McMillan    (Ala.),   78   So.   S6. 
f  11«  (»)  Boundaries  and  Extent  of  Poi- 
■esaion. 
See  ante,  "In   General,"  §  66  (l). 
i  lt4  <3)  Effect  of  Color  of  Title. 

.Although    acts    of    ownership    on    wild 
land    under  color    of  title    need    not 
'■(qucnt  or  extensive,   mere  removal 
Kiwlogs    and   rails,   in    the   absence   o 
showing    of    frequency    or    time    of 
moval.  is  insufficient  to  establish  title  by 
adverse   possession,  though   coupled  with 
testimony    of   two   witnesses   that,   so   far 
as   they   knew,  claimant   had   sole   posses- 
sion.      Franklin    v.    Snow,    19S    Ala.    669, 
71    So.    83. 

S  lis.   QaeMioiu  for  Jury. 
S  116  (1)  In  GeneraL 

See  post,  "Hostile  Character  of  Pos- 
session,"  S  115  (5). 

In  a  suit  to  recover  possession  of  pr  'p- 
erty,  evidence  held  sufficient  to  take  to 
the  jury  the  question  of  adverse  posses- 
sion of  defendant  and  his  predecess.)rs 
in  title.  Cannon  v!  Prude,  181  Ala.  629, 
62   So.    24. 

Evidence  held  sufficient  to  take  to  the 
jury  the  question  whether  defendant's 
predecessor  had  been  in  actual  posses- 
sion of  the  land  for  the  statutory  period, 
though  he  did  not  live  thereon  and  culti- 
vated it  only  during  5  scattered  years  out 
of  15.  First  National  Bank  i'.  Johnson. 
I»0  Ala.  566,  67  So.  234. 

5  115  (S)   Actual  Possesaion. 

See  ante.  "In  General,"  §  115  (1). 


§  lis  (3)  Open  and    Bzcliuiv*    Posms- 

Advene  PowesBion  of  Tenant — Land- 
lord's Knowledge.— In  an  action  of  eject- 
ment, where  plaintiff  proved  a  prima 
facie  case  by  a  deed  to  his  grantor  and 
from  such  grantor  to  plaintifi  and  previ>- 
ous  possession  of  grantor,  and  where  de- 
fendant who  admitted  prior  possession 
and  ownership  of  plaintiff's  grantor  at- 
tempted to  defeat  plaintiff's  right  by 
showing  adverse  possession  of  the  grant- 
or's tenant,  the  affirmative  charge  was 
properly  given  for  plaintiff,  where  de- 
fendant failed  to  show  any  knowledge 
by  plaintiffs  grantor  of  any  hostile  or 
adverse  claim  of  the  tenant,  while  plain- 
tiff proved  a  want  of  such  knowledge  ty 
grantor.     Powell  v.    Folmar     (Ala.), 

78     So.     47. 

§  115  (4)  Duration  and  Continuity  of 
PoBSeiiion. 

See   ante,  "In   General."   §    115    (i). 

On  the  issue  of  plaintiff's  adverse  pos- 
session to  certain  land  in  controversy, 
the  evidence  was  held  to  require  sub- 
mission of  the  continuity  of  plaintiff's 
possession  to  the  jury.  Pearce  f.  Aid- 
rich  Min.  Co.,  184  Ala.  610,  64  So.  321. 

In  ejectment,  where  defendant  claimed 
under  purchase  and  adverse  possession 
For  ten  years,  conflicting  evidence  as  to 
the  continuity  of  defendant's  adverse  pos- 
session made  the  question  one  for  the 
jury.     Eiland   v.    Frost,   etc.,    Co.    (Ala.), 

75    So.    293. 

S  lis  <5)   Hostile    Character  of    Posses- 
Ordinary  adverse  possession  is  usually 
a  question  for  the  jury.     Bedsole  c  Da- 
vis.   189   Ala.  325,  66   So.  491. 

Direction  of  Verdict— Where,  in  eject- 
ment,   defendant's    evidence     of     adverse 
possession,  though    conflicting,   was   such 
the  jury  might  have  found  the  en- 
issue  in  his  favor,  plaintiff's  request 
general    affirmative    instructions    was 
properly    refused.      Jordan   v.    Smith,    185 
91,    64    So.    317. 

ejectment,      where      both      parties 

claimed    adversely    under    color    of    title, 

but   there     was    evidence  that    plaintiff's 

possession     was     not     such     as     legally 

i  to  adverse  possession  she  was 

itied    to     an    affirmative     cha'ge. 
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Riley  V.  Fletcher,  185  Ala.  570,  64  So.  85. 

Claim  of  Ownership  to  Certain  Line. 
— Where  the  evidence  on  the  question 
whether  defendant  and  his  grantors  in- 
tended to  claim  the  land  up  to  a  certain 
line  was  conflicting,  the  question  was 
for  the  jury.  Hornaby  v.  Tucker,  180 
Ala.  41S,  61  So.  998. 

Claim  of  Ownership  to  True  Line. — 
In  ejectment  for  a  narrow  strip  of  land, 
evidence  held  to  require  the  submission 
to  the  jury  of  the  question  whether  the 
defendant's  possession  was  adverse  or 
merely  under  a  claim  of  ownership  up  to 
the  true  boundary  line,  which  was  un- 
certain. Noble  V.  SafEold.  181  Ala.  636, 
83    So.    515. 

Claim  of  Ownership  Regardless  of 
Boundarjr  of  Railroad  Right  of  Wajr. — 
Where  a  grantee  in  a  deed  of  a  store- 
house and  lot,  bounded  by  a  railroad 
right  of  way,  entered  into  and  remained 
in  possession  thereof  for  many  years, 
whether  he  intended  to  claim  the  store- 
house and  lot,  regardless  of  the  boundary 
of  the  right  of  way,  held  for  the  jury. 
Mobile,  etc,  R.  Co.  v.  Rutherford,  184 
Ala.  204,  63  So.  1003.  cited  in  notes  in 
L.  R.  A.  1916B,  657;  Ann,  Gas.  1916D, 
1187. 

Where  a  land  company  exercised  gen- 
eral Buperviuon  over  land,  showing  pur- 
chasers over  it,  etc.,  its  adverse  posses- 
sion thereof  was  a  'jury  question.  Snow 
V.  Bray  (.Ala.).  73  So.  543, 
§  115  (6)  Color  of  Title  and  Good  Faidi. 

Alteration  ot  Deed  before  or  after  De- 
livory. — Where  '.he  evidence  conflicted 
whether  a  deed  to  defendant's  predeces- 
sor had  been  altered  before  or  after  de- 
livery, such  predecessor's  color  of  title 
was    a  jury    question.      Snow    v.     Bray 

(Ala.),   73   So,   542. 

§   116.   Instructions. 
§  lie  (1)   In  General. 

See  ante,  "Hostile  Character  of  Pos- 
session."  g   115   (5). 

Where  there  was  evidence  that  the 
ancestor  of  defendants  believed  in  good 
faith  that  he  had  purchased  the  land  in 
dispute,  that  he  exercised  actual  posses- 
sion thereof,  claiming  the  land  as  his 
own  until  his  death,  and  that  the  posses- 
sion was  continued  thereafter  by  his 
widow   and   heirs   for   the    statutory    pi 


riod  to  invest  iStle,  a  charge  that  the 
deed  under  which  the  ancestor  claimed 
was-not  color  of  title  to  the  land  involved, 
and  the  verdict  must  be  for  the  plain- 
tiff, if  the  jury  believed  the  evidence, 
took  from  the  jury  the  issue  of  title  by 
adverse  possession,  and  was  consequently 
erroneous.  Tulley  v.  Snow,  190  Ala. 
556,   68   So.   301. 

Where,  in  statutory  ejectment,  de- 
fendant relied  on  adverse  possession  of 
ten  years  under  color  of  title,  a  requested 
charge  which  did  not  hypothesize  an  ad- 
verse possession  by  defendant  at  the  time 
of  the  execution  of  a  mortgage  relied  on 
by  plaintiff  was  properly  refused.  Bal- 
lard If.  Bank,  187  Ala.  335.  65  So.  356. 


that  if  plaintiff  acquired 
aclual  possession  of  the  land  at  a  cer- 
tain time,  and  kept  continuous  posses- 
sion, doing  certain  things,  for  SS  years, 
this  adverse  possession  would  ripen  into 
title,  did  not,  by  hypothesizing  "actual" 
possession,  so  minimize  the  misleading 
character  of  the  charge,  from  the  omis- 
sion to  hypothesize  that  the  possession 
was  "exclusive,"  as  to  avoid  affirmative 
error,  and  put  the  defendant  to  an  ex- 
planatory instruction,  Bowles  v.  Low- 
ery,  181  Ala.  603,  62  So.  107, 
g  lis  (4)  Duration  and  Continuity  of 
Possession. 

Where  an  instruction  requires  that  ad- 
verse possession  must  be  "continuous" 
for  ten  years,  it  is  not  necessary  also  to 
say  that  the  10  years  must  be  "consecu- 
tive." Veitch  V.   Hard   (Ala.),  75  So.  405. 

In  ejectment,  where  the  evidence  shows 
adverse  possession  by  the  defendants 
from  a  time  10  years  prior  to  the  trial, 
but  not  quite  10  years  prior  to  the  com- 
mencement of  the  suit  a  charge  as  to  the 
lO-year  statute  of  limitations  which  does 
not  require  the  possession  to  have  been 
for  the  specified  time  prior  to  the  com- 
mencement of  the  suit,  is  erroneous. 
Gay  V.  Fleming,  183  .Ala.  511,  63  So.  523. 
§  118  <S)  Hostile  Character  of  Posses- 
sion. 

In  ejectment,  where  the  court  refused 
the  defendant's  requested  charge  that  if 
the  defendant  had  had  possession  of  the 
'  land  in  controversy  for  a  period  exceed- 
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iDg  10  years,  then  the  verdict  should  be 
for  him,  such  refusal  was  proper;  the 
charge  being  faulty  in  that  its  conclusion 
was  predicated  on  bare  possession,  not 
on  adverse  possession.  Salter  v.  Fox. 
191   Ala.    34,  67   So.   1006. 

Where  in  instructions  defining  adverse 
possession  by  a  statement  of  its  various 
elements  the  term  "hostile"  is  omitted, 
but  the  possession  itself  is  required  to 
be  "adverse."  the  omission  is  not  per  se 
erroneous,  but  should  be  corrected  by 
an  explanatory  charge,  further  explain- 
ing the  meaning  of  the  term  "adverse." 
Veitch  V.    Hard   lAla.),  75   So.  405. 

Where  defendant  in  ejectment,  claim- 
ing by  adverse  possession  under  inherit- 
ance from  his  father,  relied  in  part  upon 
a  period  antedating  Code  1907,  §  2930,: 
amending  Code  ISSe,  %\  1541-1546,  which 
dispenses  with  the  necessity  for  record 
of  color  of  title  by  one  who  derives  ti- , 
tie  by  descent  from  a  predi 


session,  it  was  error  to  instruct  predicat- 
ing a  verdict  for  defendant  merely  upon 
an  adverse  possession  by  him,  without 
regard  to  the  bona  fides  of  his  claim  by 
inheritance.  Jordan  v.  Smith,  18S  Ala. 
591,  64  So.  317. 

§  116   (7)  Extent  of  Posscsrion^ 

Where  defendant  in  ejectment  claimed 
title  by  adverse  possession  under  color 
of  ti'.le  from  his  father  by  inheritance, 
and  it  appeared  that  the  father  claimed 
under  a  boundai'y  line  agreement  exe- 
cuted in  1882,  and  that,  though  defend- 
ant was  in  possession  continuously  there- 
after, he  was  a  mere  remainderman  un- 
til the  termination  of  the  life  estate  . 
in  I89«,  an  instruction  submitting  to  the 
jury  whether  his  possession  under  the* 
agreement  made  in  1SS3  was  "thereafter" 
of  such  a  character  as  to  give  him  the 
title  was  misleading.  Jordan  v.  Smith, 
185    Ala.    591,    64    So.    317. 


AFFIDAVITS. 

Cross  References. 
See  the  title  AFFIDAVITS,  vol.  1.  p.  205.  and  references  therfe  given. 
As  to  affidavits  in  criminal  cases,  see  post.  CRIMINAL  LAW;  INDICTMENTS 
AND  INFORMATIONS;  LARCENY. 


Nature   and  FimctionB  in  General. 

Affidavits  are  of  two  kinds;  those 
which  serve  as  evidence  to  advise  the 
court     in     determining    some    preliminary 


issue    or    substantial     right,    and     those 

which  merely  serve  to  invoke  the  judi- 
cial power.  Worthen  v.  State,  189  Ala. 
395,  66  So.  686. 


Affinnance. 

See  post.  APPEAL  AND  ERROR;  CRIMINAL  LAW. 


AFFRAY. 

Cross  References. 


Sec  the  title  AFFRAY,  vol.  1,  p.  208,  i 
Natnre   and  Element*  of  Offenses. 

Where  accused,  after  being  evicted 
from  a  public  entertainment  and  warned 
to   stay   out,   sought  to  return,  and   in   so 


references  there  given. 


doing  atlacli 
guilty  of  an  i 
V.  State  (Ala. 


i    one    in    charge,    he     was 
ssault  or  an  affray.    Winder 

.\pp.).   78   So.   416. 


Age. 

See   the   particular   appropriate   titles. 
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Agency. 

See  post.  PRINCIPAL  AND  AGENT. 

Aggrevation  of  Damages. 

See  post,  DAMAGES. 

Agreed  Case. 

See  post.  APPEAL  AND  ERROR. 


AGRICULTURE. 

§  1.  Statutory  Provisions. 
§  7.  Fertilizer. 

§7(1)  License  and  Regulation. 

§  7  (2)   Inspection,  Stamping  and  Certifying. 

§  7  (5)   Criminal  Liability. 
§  10.  Agricultural  Liens. 
§  11.  Right  to  Lien. 

Cross  References. 
e   the  title   AGRICULTURE,  vol.   1,  p.  210.  and   references  ther 
addition,  see  post.  CROPS;  LANDLORD  AND  TENANT. 


§  1.  Statutory  Provisiona. 

Acts  1909,  p.  272.  §  9.  relating  to  the 
sale  of  (eedstuffs,  and  providing  that 
the  commissioner  of  agriculture  and  in- 
dustries and  his  bondsman  shall  be  liable 
for  certain  defaults  of  his  clerks,  was  re- 
pealed by  Acts  1911.  p.  104,  covering  the 
same  subject  matter,  and  intended  to  be 
complete  in  itself,  but  containing  no 
similar  provision.  Stale  r.  Kolb  (Ala.). 
78  So.  817. 
5  7,  Fertilizer, 
§  7  (1)  License  and  SeKulation. 

Statutory  Proviaiona.— State  v.  Lamar. 
178  Ala.  77.  59  So.  473.  See  the  title 
AGRICULTURE.  §  7  (i),  vol.  1,  p.  211. 

Sufficiency  of  Request  to  Register, — 
Gadsden  Fertilizer  Co.  r.  Wiles.  178  Ala, 
459,  S9  So.  582,  cited  in  note  in  43  L.  R- 
A.,  N.  S..  1110.  See  the  title  AGRICUL- 
TURE. §  7   (1).  vol.   1.  p.  211. 

§  7  (S)  Inspection,  Stamping  and  Certify- 
ing. 
Evidence  as  to  Failure  to  Tag. — In  an 
action   on  a   note  given  for  fertilizer,  it 


was  error  to  admit  evidence  that  the  fer- 
tilizer was  not  tagged  long  after  the 
seller  had  lost  control  of  it,  where  there 
was  no  evidence  that  it  was  not  tagged 
when  sold.  Planters'  Chemical,  etc..  Co. 
V.  Stearnes,  189  Ala.  503.  66  So.  699. 
§  7  (6)  Criminal  LiabUity. 

Construction  of  Statute — Sale  of  Cot- 
ton Seed  Meal.-~Imperial  Cotton  Seed 
Oil  Co.  V.  Shanks,  1T7  Ala.  523,  58  So. 
390,      See    the    title    AGRICULTURE,   § 

7   (2),  vol.  1.  p.  212. 

Sale  of  Cotton  Seed  Meal  as  Fertilizer. 

—State  V.  Lamar,  178  Ala.  77.  59  So.  473, 
See   the  title  AGRICULTURE,  g  7   (5), 


14. 


g  10.  Agricultural  Liens. 

§  11,  Right  to  Lien. 

Agreement  Held  Not  "Contract  of 
Hire" — "Team." — A  contract  which  pro- 
vides that  a  party  is  to  have  the  use  of 
mules,  wagon  and  corn  for  a  year  and 
cultivate  a  tract  on  halves,  and  that  the 
adverse  party  shall  receive  a  half  of  the 
crops  for  the  use  of  the  land  and  stock. 
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§  11 


Agriculture — Allowance 


which  stock  shall  remain  his  property,  is 
not  a  "contract  of  hire"  within  Code  1907, 
5  4743,  declaring  that  when  one  party 
furnishes  the  land  and  the  "team"  to  cul- 
tivate it,  and  another  party  furnishes  the 
labor,  writh  stipulations  to  divide  the 
crop  betw^een  them  in  certain  proportion, 
the  contract  of  hire  shall  exist,  and  the 
laborers  sha.II  have  a  lien  on  the  crop  for 


the  value  bf  his  portion  of  the  crop;  for 
the  word  "team,"  as  used  in  the  statute, 
has  reference  not  alone  to  the  live  stock 
used  in  making  the  crop,  but  also  in- 
cludes plows,  harness,  gears,  etc.,  neces- 
sary for  use  in  connection  with  the  stock 
in  producing  the  crop.  Tate  v.  Cody- 
Henderson  Co.,  11  Ala.  App.  350,  66  So. 
837. 


Aliu. 

INDICTMENT  AND  INFORMATION.      As  t 
EXECUTION;  PROCESS. 


Alibi. 

See  post,"  CRIMINAL  LAW. 

Alienation. 

See    post,     DEEDS;    PUBLIC   LANDS.     As  to    alienation  of  affections,    see  post, 
HUSBAND  AND  WIFE. 

Aliens. 

See    the  title  ALIENS,  vol.  1,  p.  222.  and  references  there  given. 

Alimony. 

See  post.  DIVORCE;  HUSBAND  AND  WIFE. 

Allotment. 

See  post,  DOWER;  HOMESTEAD. 

Allowance. 

See  post.  COSTS:  DIVORCE;  EXECUTORS  AND  ADMINISTRATORS; 
TRUSTS.  As  to  allowance  of  appeal,  see  post.  APPEAL  AND  ERROR;  CRIM- 
IVAL   LAW. 
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ALTERATION  OF  INSTRUMENTS. 

§     1.  Materiality. 

§     7.  Filling  Blanks! 

§     9.  Marginal  Matter  and  Annexed  Writings. 

§  15.  Effect  upon  Rights  of  Parties. 

§  20.  Negotiable  Instruments. 

§  24.  Admissibility  of  Instrument  in  Evidence. 

§  25.  Pleading. 

§  26.  Evidence. 

§  27.  Presumptions  and  Burden  of  Proof. 

§  27  (1)   Presumptions. 

§  27  (3)  Burden  of  Explaining  Alterations. 

§  28.  Admissibility  in  General.  ■ 

§  29.  Weight  and  Sufficiency. 

Cross  References. 

See  the  title  ALTERATION  OF  INSTRUMENTS,  vol.  1,  p.  887.  and  references 
there  given. 

[n  addition,  see  post.  CANCELLATION  OF  INSTRUMENTS;  REFORMATION 
OF  INSTRUMENTS. 


§  1.  Materiality. 

§  7. Filling  Blanks.  I 

Where  a  Missouri  note  made  no  provi-  j 
sion  as  to  interest,  the  blank  may  be 
filled  ill  at  the  legal  rate  in  that  state, 
such  act  not  constituting  a  material  al- 
teration. Haas  II.  Commerce  Trust  Co.. 
194  Ala.  672,  69  So.  894. 

8  9.  Marginal  Matter  and  Annexed 

Writings. 

Where  a  guaranty  by  a  third  person 
that  plaintifF  would  carry  out  the  con- 
tract sued  on,  indorsed  on  the  instrument 
containing  the  contract,  was  a  mere  gra-  i 
tuity.  neither  the  alteration  nor  cancella- 
tion of  the  guaranty  affected  the  rights  | 
or  liability  of  defendant.  Baker  v,  Leh- 1 
man,  etc.,  Co.,  186  Ala.  493,  6S  So.  321.      | 

Where  one  parly  to  a  written  contract  i 
procures  a  third  person  to  become  a  | 
joint  obligor  therein,  or  makes  any 
change  on  the  face  of  the  paper  varying 
its  legal  operation,  the  alteration  invali- 
dates the  contract  in  toto,  but  the  in- 
dorsement of  a  contract  of  guaranty  by 
one  of  the  parties  without  the  consent  of 
the  other  does  not  invalidate  the  con- 
tract. Baker  i'.  Lehman,  etc.,  Co.,  188 
Ala.  4Ein,  fiS  So.  321. 


I  §  16.  Effect  upon  Rights  of  Partiea. 


S  ao.  ■ 


-  Negotiable  Instruments. 


Where  defendants  executed  the  note 
in  suit  as  part  of  an  agreement  to  which 
it  was  attached,  it  was  no  defense  that 
without  defendants'  consent  the  note 
was  detached  from  such  agreement,  un- 
less material  alteration  was  made  in  the 
contract  as  executed.  Wcinstein  i'.  Cit^ 
izens  Bank,  13  Ala.  App.  S53.  69  So.  972. 

§  U.  AdmissibiUt?  of  Inatnunent  in  Evi- 

Necessity  of  Explanation.— An  instru- 
ment containing  alteration  is  admissible 
in  evidence  with  or  without  explanation. 
Yarb  rough     Turpentine     Co.     v.     Taylor 

(Ala.).  73  So.  458. 

§  S8.  Pleading. 

Proof.— Where,  in  detinue,  plaintiff 
claimed  under  chattel  mortgage,  defend- 
ant was  entitled  to  show,  under  a  plea  of 
non  est  factum,  that  the  property  sued 
for  was  not  covered  by  the  mortgage  at 
the  time  it  was  executed,  Hoobler  r.  In- 
terna^tionat  Harvester  Co.,  IBS  Ala,  533, 
64  So.  567. 
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S  •?.  —~  Presumption  and  Burden  of 
Prool. 

§  27  (1)  Prcsanq>tioiM. 

General  presumption  of  ianocence  is  to 
be  considered  in  determining  whether  a 
lease  was  altered  after  execution  by 
party  to  whose  advantage  alteration  op- 
erates. Yarbrough  Turpentine  Co.  v. 
Taylor  (Ala.),  73  So.  4S8. 

i   S7   (S)    Burden  of  Ex{>laining  Altera* 


Where  alteration  of  an  instrument  and 
its  effect  upon  instrument  are  apparent, 
burden  of  explanation  upon  party  to 
whose  advantage  it  operates  results  as  an 
inference  of  fact,  weight  of  which  is  af- 
fected by  appearance  of  document  and 
probable  motive  for  or  against  alteration, 
advantaee,  or  disadvantage  to  party  claim- 
ing under  rt.  with  ultimate  issue  to  be  de- 
lennined  as  a  question  of  fact  upon  whole 


evidence.     Yarbrough   Turpentine  Co.  v. 

Taylor  (Ala.).  73  So.  458. 

S  S8. Admissibility  in  General. 

Previous  Parol  Agreement. — A  previous 
parol  understanding  that  a  lease,  which 
was  beneficial  to  the  lessee,  would  be 
given  for  four  years  would  be  conclusive 
that  an  instrument  altered  from  three  to 
four  years  and  from  four  years  to  3 
years  and  T  months  expressed  intent  of 
parties,  and  would  remove  occasion  for 
further  explanation  of  the  alteration  by 
the  lessee.  Yarbrough  Turpentine  Co.  v. 
Taylor  (Ala.).  73  So.  458. 
§  S9, Weight  and  SufEciency. 

In  a  suit  to  cancel  a  lease  and  restrain 
defendants  from  acting  under  it,  term  of 
which  had  been  altered  from  three  to 
four  years  and  from  four  years  to  three 
years  and  seven  months,  evidence  held 
to  show  that  alterations  were  made  be- 
fore execution  of  lease  and  expressed  in- 
tent of  parties.  Yarbrough  Turpentin« 
Co.  V.  Taylor  (Ala.).  73  So.  458. 
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Alternative  Judgment. 

See  post.  JUDGMENT;  REPLEVIN. 

Alternative  heading*. 

Sec  post.  PLEADING. 

Ambiguities. 

See   post,   EQUITY;    EVIDENCE;   PLEADING;    STATUTES;   WILLS. 

Amemlments. 

See  post,  PLEADING.     And  see  the  particular  appropriate  titles. 

Amicus  Curiae. 

See  the  title  AMICUS  CURIAE,  vol.  I,  p.  243.  and  references  there  given. 

Amount  in  Controversy. 

Sec  post,  APPEAL  AND  ERROR;  COURTS. 

Andent  Documents. 

See  post,  EVIDENCE. 

Andllary* 

See  post.  APPEAL  AND   ERROR;   BANKRUPTCY;  COURTS;   EQUITY;   EX- 
ECUTORS   AND    ADMINISTRATORS;    INJUNCTION;    RECEIVERS. 

Anguish. 

See  post.  DAMAGES. 
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ANIMAL5. 

§§   1,  2.  Nature  of  Property — Animals  Subject  to  Ownership. 

§  27.  Hire  and  Use. 

§  28.  Contagious  and  Infectious  Diseases. 

§  29.  Statutory  Regulations  in  General. 

§  30.  Quarantine. 

§  36.  Criminal   Prosecutions. 

§  37.   Cruelty. 

§  43.   Injuring  or  Killinii  .\ninmls  in  General. 

§  44.  Civil  Liability. 

§  45.  Criminal   Responsibility. 

§  47.   Running  at  Large. 

§  50.  Stock  Laws. 

§  50  (1)   In  General. 

§  50  (2)  Adoption  of   Stock  Laws. 

§  50  (2a)   In  General. 

§  50  {2b)  Election  in  General. 

§  50  (2c)  Petition  for  Election. 

§  50  (2d)  Notices  of  Election. 

§  50  (2e)  Contest  of  Election. 

§   57.  Criminal  Prosecutions. 

§   58.  Estrays.  ' 

§  6L  Impounding  or  Taking  up. 

§  66.  Personal  Injuries. 

§   7Z.  Killing  Vicious  Animals. 

§  77.  Injuries  to  Other  Animals. 

§  82. Knowledge  or  Notice  of  Vicious  Propensities. 

§  84.  KiUing  Vicious  Animals. 

§  80.  Trespassing. 

§  95.  Impounding  or  Distraining  Trespassing  Animals. 

§  97.  Liatnlities  for  Trespasses  in  General. 

Cross  References. 

See  the  title  ANIMALS,  vol.  1.  p.  2*4.  and  references  there  given. 

As  to  judicial  notice  of  rules  and  regulations  of  live  stock  board,  see  post,  CRIM- 
INAL LAW:  EVIDENCE.-  As  to  liability  of  seller  for  damages  to  live  stock  by 
improper  medicine,  see  post,  DRUGGISTS.  As  to  injunction  against  enforcement 
of  tick  eradication  law,  see  post,  INJUNCTION.  As  to  killing,  or  injury  to  ani- 
mals by  railroads  or  street  railroads,  see  post,  RAILROADS;  STREET  RAIL- 
ROADS. 

§§     1,   3.   Nature    of    Property— Animals  i  vate    that    status   above   what   it   was    at 
Sabject  to  Ownerahip.  i  common  law,  and  to  assimilate  it  at  least 

Dogs. — "We  are  aware  that  dogs  have  j  to  that  occupied  by  other  domestic  ani- 
not  been  regarded  in  the  eyes  of  the  law  mals,  though  not  to  make  it  in  all  re- 
as  occupying  the  same  status  as  other  spccts  the  same.  Even  at  common  law 
domestic  animals;  but  the  tendency  of  |  the  properly  right  in  a  dog  was  recog- 
modern  legislation  and  judicial  thought, :  nized;  but  it  was  there  regarded  (and  is 
especially  in  this  state,  has  been  to  ele- '  in  our  jurisprudence  yet  so  regarded  to 
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a  modiiied  extent)  as  a  kind  of  base 
property,  and  as  not  under  all  circum- 
stances entitled  to  as  much  consideration 
and  protection  as  property  in  other 
classes  of  domestic  animals,  and  this  be- 
cause of  the  inherent  difference  between 
the  natural  tendencies  of  dogs  and  other 
animals,  and  in  the  purposes  for  lyhich 
they  are  severally  kept.  Other  animals, 
such  as  horses,  cattle,  sheep  and  hogs, 
may  be  thoroughly  tamed,  and  are  used 
for  burden,  husbandry  and  food.  '  But 
dogs,  even  in  a  state  of  domestication, 
never  wholly  lose  their  wild  natures  and 
destructive  instincts,  and  are  kept  as  a 
rule  for  the  mere  whim  and  pleasure  of 
the  owner,  which  often  depends  upon  re- 
taining and  calling  into  action  those  very 
natures  and  instincts.  Thompson  on  the 
Law  of  the  Farm,  supra.  At  common 
law  the  property  in  a  dog  was  regarded 
as  so  base  that  he  was  not  the  subject 
of  larceny.  Ward  r.  State.  48  Ala.  16,1, 
17  Am.  Rep.  .11;  Johnston  v.  State,  100 
Ala.  33.  14  So.  629.  This  rule  has  been 
expressly  changed  by  statute  in  this 
state  (Code.  §  7235);  and  it  is  now  also 
a  penal  offense,  which  was  not  true  at 
common  law,  to  maliciously  kill,  disable, 
disfigure,  or  injure  any  dog,  the  property 
of  another,  'without  good 'excuse.'  Code, 
§  6234."  Kershaw  r.  McKown,  12  Ala. 
App.  485,  68  So.  559,  561,  affirmed  in  196 
Ala.    123,  72   So.   47. 

The  negligent  killing  of  a  dog  by  a 
street  car  invests  the  owner  of  the  dog 
with  a  right  to  be  compensated  therefor. 
Alabama  City,  etc.,  R.  Co.  v.  Lumpkin 
(Ala.),  70  So.   162. 

"In  the  case  of  Selma  St.,  etc.,  R.  Co. 
V.  Martin.  3  Ala,  App.  537,  56  So.  601,  an 
action  for  injuries  inflicted  on  plaintiff's 
dog  by  defendant's  car  while  being  op- 
erated on  its  track  along  a  Street  in  the 
city  of  Selma.  it  was  held  by  the  Court 
of  Appeals  that  a  dog  is  Voperty"  with- 
in the  meaning  and  application  of  that 
term  as  used  in  §  5470  of  the  Code,  and 
that  the  provisions  of  that  section  are 
applicable  to  street  railroad  companies; 
the  particular  conclusion  being  that,  upon 
plaintiff's  proving  that  defendant's  agents 
ran  its  car  over  the  dog,  the  statute  im- 
posed on  defendant  the  burden  of  ac- 
quitting itself  of  the  implication  of  neg- 
ligence proximately  productive  of  the  re- 
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suit    complained    of."      Ex    parte    Selma 

St..   etc.,   Railway,    177    Ala.    47.1,  474,  59 

So.  169.  cited  in  note  in  L.  R.  A.  1917F. 

435. 

3  27.  Hire  and  Use. 

Unauthorized  Use  by  Bailee — Ratifica- 
tion.^Where  one  lets  an  animal  for  a 
definite  service,  its  use  in  a  different,  un- 
authorized service,  renders  the  bailee  li- 
able in  trover  for  conversion,  the  liabil- 
ity being  absolute,  and  not  dependent 
upon  negligence,  any  injury  not  being  an 
element  of  the  conversion,  but  going  only 
to  the  measure  of  damages;  but,  where 
the  bailor,  with  knowledge  of  the  facts, 
accepts  compensation  for  the  unauthor- 
ized use,  the  original  contract  of  let- 
ting is  thereby  enlarged  to  comprehend 
it,  and  the  only  remedy  of  the  bailor  is 
an  action  on  the  case  for  negligence. 
Hitt  Lumber  Co.  v.  Ambrester.  192  Ala. 
467,  68  So.  338,  cited  in  notes  in  L.  R.  A. 

1916F,    1042;    Ann.    Cas.    1918C,    9S0. 

Injury — Act  of  Agent. — Where  plain- 
tiff engaged  to  drive  defendants  halfway 
to  a  railroad,  at  which  point  they  were 
to  be  met  by  another  wagon,  and  upon 
the  sickness  of  his  wife,  sent  third  per- 
son along  with  them,  riding  plaintiff's 
mule,  which  died  from  the  effects  of  the 
parties'  passing  beyond  the  originally 
contemplated  stopping  place  upon  fail- 
ure of  the  wagon  to  appear,  the  sole  pur- 
pose of  sending  such  rider  being  to  have 
someone  to  bring  back  the  team,  he  was 
agent  of  the  plaintiff,  and  not  of  the  de- 
fendants, to  render  them  liable  for  the 
injuries  to  the  mule.  Hitt  Lumber  Co. 
T>.  Ambrester,  192  Ala.  467.  68  So.  338. 
cited  in  note   In   L.   R.  A.   1916F,   1042. 

Remedies — Case  or  Trover. — Case,  and 
not  trover,  was  the  appropriate  remedy 
where  plaintiff  contended  that  the  de- 
fendant, a  bailee,  had  so  misused  the 
bailor's  ox  that  it  died,  Lisenby  j:  Capps 
(Ala.).  75  So.  33a. 

§  tS.  Contagioua  and  Infectious 'Diseaaci. 
§  ss.  — —  Statutory  Regulations  in  Gen- 
eral. 

Act  March  5,  1915  (.\cts  1915,  p.  123), 
providing  tor  the  submission  to  the  qual- 
ified voters  of  each  county  of  the  ques- 
tion whether  or  not  the  work  of  cattle 
tick  eradication  shall  be  taken  up  in  the 
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county  .under  the  state  live  stock  sani- 
tary board,  and  expressly  repealing  laws 
in  conflict  therewith,  supersedes  Code 
1907,  S  765,  leaving  the  state  live  stock 
sanitary  board  to  determine  when  the 
work  of  tick  eradication  should  be  taken 
up  in  any  county.  Hill  i-.  Cameron.  194 
Ala.  376.  69  So. -636;  Bossham  i'.  Cameron, 
194  Ala.  692.  69  So.  640. 

Implied  Repeal.— Act  March  IS.  1007 
(Acts  1907,  p.  413),  providing  for  the 
eradication,  of  contagious  or  communica- 
ble diseases  of  live  stock,  was  amended 
by  .\ct  August  6,  1907  (Acts  1907.  p. 
SS3).  which  added  what  was  denominated 
i  16.  which  was  subsequently  incorpo- 
rated into  the  Code  of  1907  as  §  770,  de- 
claring thai  none  of  the  provisions  of 
ihe  article  should  apply  to  or  be  put  in 
force  in  a  county  where  the  majority  of 
its  area  is  not  under  a  stock  law,  or  a 
bw  prohibiting  cattle  from  running  at 
Urge.  By  .\ct  Aug.  20.  1909  (Acts  Sp. 
Sess.  1909.  p.  187).  Act  March  13.  IBOT. 
was  amended  by  reference  to  §  770  of 
the  Code  so  as  to  provide  that  none  of 
the  provisions  of  the  article  "relating  to 
the  work  of  cattle  tick  eradication"  shall 
be  in  force  in  a  county  where  the  major- 
ity in  area  is  not  under  a  stock  law  or 
a  law  prohibiting  cattle  from  running  at 
large,  and  subsequently  .\ct  Aug.  6,  1907, 
was  passed  purporting  to  amend  the 
original  act  by  adding  thereto  §  16,  pro- 
viding that  whenever  the  county 
sioners  or  board  of  revenue 
county  of  this  state  shall  enter  an  order 
providing  that  the  provisions  of  this  act 
be  put  in  force  in  the  county  in  which 
they  shall  hold  office,  the  county  shall 
be  placed  under  the  provisions  of  the 
act.  Held,  that  while  Act  Aug.  20.  1909, 
is  an  amendment  to  Code,  g  TTO.  it  is.  .«o 
far  as  legislative  intention  is  concerned, 
to  be  considered  as  the  amending  act  of 
August  6.  1907.  and  hence  Ihe  act  of 
August  flth  should  be  considered  as  re- 
pealing by  implication  the  prior  amend- 
ments. Ferguson  i'.  Commii 
Court.  1H7  Ala.  645,  65  So.  1028, 

Cmmtf  Not  Shown  to  Be  Excepted 
from  Operation  of  Statute. — On  motion 
to  dissolve  an  injunction  restraining 
state  live  slock  inspectors  from  quaran- 
tining complainant's  cattle  to  eradicate 
ticks,  evidence  held  insufficient  to  show 


that  the  state  live  stock  sanitary  board 
had,  under  Code  1907,  §  765,  providing 
that  such  board  shall  determine  when 
the  work  of  cattle  tick  eradication  shall 
be  taken  up  in  any  county,  determined 
upon  and  put  in  force  such  work  in  the 
county  where  complainant's  cattle  were 
located  prior  to  the  passage  of  Act  March 
5.  1915,  providing  for  submitting  to  the 
electors  of  each  county  the  question 
whether  or  not  the  work  of  tick  eradica- 
tion should  be  taken  up,  and  hence  such 
county  was  not  excepted  from  the  opera- 
tion of  the  latter  act.  Hilt  v.  Cameron, 
194  Ala.  376.  69  So.  636;  Bossham  v.  Cam- 
eron, 194  Ala.  692.  69  So.  640. 
§  SO.  ^—  Qnarantine. 

See  ante,  "Statutory  Regulations  in 
General,"  §  29;  post,  "Criminal  Prosecu- 
tions." g  36. 

Authority  of  Officers  Not  Legally  Ap- 
pointed.—State  live  stock  inspector  and 
county  quarantine  oflicer.  and  his  assist- 
ants, if  not  lawfully  appointed,  have  no 
authority  to  enter  cattle  owner's  prem- 
ises for  inspection  or  enforcement  of  tick 
eradication  laws,  as  authorized  by  Code 
1807.  §  764.  Warren  v.  Cameron  (Ala.), 
-.4  So.  949. 
§  36.  Criminal  Prosecutions. 

Affidavit— Sufficiency.— Where  the  affi- 
davit on  which  defendant  was  tried  and 
convicted  of  violating  the  quarantine  laws 
of  the  State  Live  Stock  Sanitary  Board 
followed  the  form  prescribed  by  the  Code 
1907,  S  070.1,  for  proceedings  in  the 
county  court,  without  undertaking  to  set 
out  the  constituents  of  the  offense,  it  was 
sufficient  to  sustain  the  judgment.  Ward 
V.  State  (Ala.),  74  So.  727. 

Proof. — In  prosecution  under  Code 
1907.  §  7083.  as  amended  by  Acts  1911,  p. 
613.  state  must  prove  that  defendant, 
within  period  covered  by  indictment, 
drove  live  slock  or  caused  it  to  be  driven, 
or  moved  it  or  allowed  it  to  be  moved, 
from  quarantined  to  nonquarantined  dis- 
trict, or  moved  it  or  allowed  it  to  be 
moved  from  one  place  to  another  in  quar- 
antined district,  in  violation  of  rules  of 
stale  live  stock  sanitary  board.  Pierson 
V.  State  (Ala.  App.),  76  So.  487. 
S  37.  Cruelty. 

Code    1907,    §    8232.   does    not   prohibit 
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merely  "killing"  an  animal,  but  "cruelly 
killing"  an  animal.    Abercrombie  v.  StAte, 

8  Ala.  App.  326.  68  So.  see. 

§  43.  Injuring  or  Killing  AnimaU  in  Qen- 

eral. 
§  44. Civil  Liabmt7. 

See  post,  "Killing  Vicious  Animals," 
§S  73.  M. 

Complaint.— A  complaint  alleging  the 
wrongful  shooting  and  killing  of  plain- 
tiff's dog,  of  the  alleged  value  of  $100, 
stated  a  good  cause  of  action.  Kershaw 
V.  McKown.  12  Ala.  App.  485,  88  So.  SS9, 
affirmed  in  )96  Ala.  123.  72  So.  47. 

In  an  action  for  damages  (or  killing  a 
dog,  an  allegation  that  defendant  will- 
fully and  intentionally  shot  and  killed  the 
dog  was  not  demurrable  for  failure  to 
*  aver  that  the  killing  was  wrongful,  since 
the  phrase  "willfully  and  intentionally" 
imports  that  the  act  was  wrongful.  Mi- 
nor V.  Coleman  (Ala.  App.),  74  So.  841. 

DamagM. — In  an  action  for  killing 
plaintiff's  dog  while  chained  up  on  his 
premises,  damage  occasioned  by  his  wife's 
becoming  hysterical  and  excited  upon 
learning  the  news  some  hours  iaier.  she 
not  having  been  present  at  the  killing, 
were  not  recoverable,  as  too  remote.  Al- 
len V.  Camp,  14  Ala.  App.  341,  TO  So.  290. 
S  W. Criminal  Reaponsibility. 

Evidence — AdmiMibility. — Where  on  a 
trial  for  the  malicious  killing  of  a  hog 
there  was  evidence  that  the  hog  was 
found  dead  in  accused's  field,  and  that  he 
furnished  a  gun  to  a  third  person,  and 
told  him  to  kill  the  hog,  and  that  the 
third  person  had  done  so,  evidence  that 
accused  shook  down  some  peaches  in  the 
field  where  the  hog. was  killed  about  the 
time  he  sent  the  third  person  with  the 
gun  was  admissible  to  show  wantonness 
and  accused's  connection  with  the  kill- 
ing. Inglis  V.  State,  13  Ala.  App.  1S4,  64 
So.  583. 
§  47.  Running  at  Large. 

9  BO. Stock  Laws. 

§  60  <1)  In  General. 

Stock  laws  established  by  election  in 
precincts  under  the  general  stock  law 
(Code  ie07,  §  SSBl  et  seq.)  may  or  may 
not  prohibit  all  live  stock  from  running 
at  large.     Madison  v.  State,  11  Ala.  App. 


225,    65    So.    848. 

ESect  of  Stock  Law  upon  Local  Laws. 
— Almon  V.  Court,  1T9  Ala.  «62.  60  So. 
895.     See  the  title  ANIMALS,  §  50  (1). 

vol.    1.   p.   251. 

§  SO  (2)  Adoption  of  Stock  Laws. 
§  SO  (Sa)  In  General. 

Conformity  to  Statutory  Procedure. — 
The  jurisdiction  granted  by  Code  1907,  § 
33ia,  to  the  court  of  county  commission- 
ers to  establish  stock  law  districts,  re- 
quires conformity  with  the  procedure  of 
§  588S.  as  amended  by  Act  Aug.  2S.  190B 
(Laws  1909,  -p.  124).  McLaughlin  v. 
Hardwick.  14  Ala.  App.  570,  70  So.  305. 

Defective  Judgment  Establishing  Stock- 
Law  District.— Commissioners  Court  v. 
Holland,  177  Ala.  60,  58  So.  270.  See  the 
title  ANIMALS,  §  50  (2),  vol.  1,  p.  255. 

Const,  imi,  §  104.— Benedict  f.  Board, 
177  Ala.  52,  58  So.  306.  See  the  title  ANI- 
MALS, §  50  (S),  vol.  1,  p.  255. 

Proof  of  Establishment.- The  court 
can  not  take  judicial  knowledge  of  stock 
law  districts  established  under  Code  1907, 
§  5S8I  et  seq.,  but  the  establishment  of 
them  has  to  be  proved  like  any  other 
fact.  Madison  t:  State,  II  Ala.  App.  SSS, 
65  So.  848,  849. 

Presumption  as  to  Regularity  of  Pro- 
ceeditigs— Collateral  Attack.—The  court 
of  county  commissioners  being,  by  Code 
1907,  §  3312,  made  a  court  of  general  ju- 
risdiction as  to  establishment  of  stock 
law  districts,  its  proceedings  and  judg- 
ments in  respect  thereto  are,  on  collateral 
attack,  presumed  regular  and  valid,  and 
not  assailable  merely  because  the  record 
fails  to  show  all  the  jurisdictional  facts. 
McLaughlin  v.  Hardwick,  14  Ala.  App. 
570,  70  So.  30B. 
§  SO  (tb)  Election  in  Qeneral. 

Constitutionality  of  Statute.  —  Code 
1907,  gg  58S1,  5882,  conferring  upon  courts 
of  county  commissioners,  or  courts  of 
like  jurisdiction,  authority  to  direct  and 
supervise  the  holding  of  elections  to  es* 
tablish  stock  law  districts,  and  to  declare 
the  results  of  such  elections,  and  provid- 
ing that  a  proceeding  to  establish  a  stock 
law  district  shall  be  commenced  by  peti- 
tion, are  a  valid  exercise  of  the  police 
power,  and  not  a  violation  of  the  due 
process  of  law  clause  of  the  fourteenth 
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imendment  to  the  United  States  Constitu- 
tion.   Edwards  i:  Bibb  County  Board,  183 

Ala.  SS4,  69  So.  449. 

Canvau  of  Ballot— Mutilated  Ballot.— 
Where  76  ballots  are  cast  at  a  stock  law 
election,  39  for,  and  38  against,  the  law 
ind  the  intention  of  the  voter  casting  the 
rtmaining  ballot  can  not  be  ascertained, 
Uie  result,  in  the  absence  of  other  irreg- 
ularities, should  be  declared  in  favor  of 
tbe  stock  law.    De  Kalb  County  v.  Price, 

188  Ala.  419,  66  So.  12. 

Certificate  of  Result  of  Election.— 
Where  the  county  commissioners'  court 
canvassed  and  counted  the  votes  in  an 
election  for  the  establishment  of  a  stock 
law  district,  and  declared  the  result  by  a 
format  order  and  sentence  of  the  court, 
spread  upon  its  minutes,  it  was  a  sufficient 
certtlicate  of  the  result  of  the  election. 
Edwards  v.  Bibb  County  Board.  193  Ala. 
SU.  S9  So.  449. 

Order  for  Election.— Proceedings  of  the 
court  of  county  commissioners,  ordering 
an  election  to  establish  a  stock  law  dis- 
trict, will  not  be  quashed  on  certiorari, 
because  the  order  does  not  show  that  it 
WIS  made  at  a  regular  term,  where  the 
indge  of  probate  has  certified  that  the 
proceedings  were  had  at  a  regular  term 
of  the  commissioners'  court,  and  there  is 
nothing  to  show  that  the  order  was  made 
at  a  special  term;  Code  1807.  §  3313,  mak- 
ing such  court  one  of  original  and  unlim- 
iied  jurisdiction  in  regard  to  stock  law 
districts.  Edwards  V.  Bibb  County  Board, 
193  Ala.  554,  69  So.  440. 

Certiorari  —  When  Procccdinga  Not 
Qnaahed. — The  remedy  for  determining 
the  validity  of  a  stock  law  election  was 
by  certiorari  to  quash  the  proceedings. 
Browning  r.  St.  Clair  County,  195  Ala. 
lit,  71  So.  108. 

Under  Code  1907.  §  3313.  giving  the 
court  of  county  commissioners  original 
and  unlimited  jurisdiction  in  regard  to 
stock  law  elections,  where  the  record  af- 
Btmatively  shows  that  the  orders  entered 
apon  the  minutes  of  the  court  in  respect 
to  the  election  contained  all  necessary  and 
jarisdictional  averments,  and  their  regu- 
larity is  not  questioned,  the  proceeding 
should  not  be  quashed  upon  a  petition  for 
certiorari.  Browning  r.  St.  Clair  County, 
19S  Ala.  121,  71  So.  108. 


§  50  (2c)  Petition  for  Election. 

When  Petition  Neceuary  to  Give  Ju- 
riadiclion  to  Order  Stock-Law  Election. — 
Almon  t'.  Court,  179  Ala.  862.  60  So.  895. 
See  the  title  ANIMALS.  %  50  (2),  vol.  1, 
p.  853. 

Requiaitei  and  SufBciency.— The  peti- 
tion for  a  stock  law  district  election  may 
consist  of  several  separate  sheets,  with 
substantially  the  same  heading,  they  to- 
gether having  the  requisite  number  of 
signatures.  McLaughlifi  f.  Hardwick,  14 
Ala.  App.  570.  70  So.  305. 

Petition  for  stock  law  district  election, 
averring  petitioners  are  bona  fide  free- 
holders in  and  own  a  freehold  estate  in 
the  district,  clearly  imports  that  they  re- 
side and  own  a  freehold  estate,  therein. 
McLaughlin  v.  Hardwick.  14  Ala.  App. 
.»70,  70   So.  305. 

The  petition  for  a  stock  taw  district 
election  is  not  bad  because  not  limiting 
the  territory  constituting  the  district  to 
be  established  by  the  election  to  "that 
part  of  the  precinct  which  is  outside  of 
any  incorporated  city  or  town."  Mc- 
Laughlin t:   Hardwick,  14  Ala.  App.  G70, 

70  So.  305. 

Facta  EBtablishing  Jurisdiction  of 
Court   of   County   Conuniasioners. — Cook 

V.  Court,  17B  Ala.  394,  S9  So.  483.  See 
the  title  ANIMALS.  §  50  (2),  vol.  1,  p. 

253. 

§  BO  (3d)  Noticea  of  Election. 

Failure  to  comply  with  the  provisions 
of  Code  1907.  §  5381  el  seq.,  providing, 
as  to  the  establishing  of  stock  law  dis- 
tricts by  the  commissioners'  court,  that  it 
shall  be  the  duty  of  the  persons  filihg  the 
petition  to  post  and  publish  notices  of 
the  election,  does  not  affect  the  jurisdic- 
tion of  the  commissioners'  court  to  make 
the  order  for  the  election.  Edwards  i'. 
Bibb  County  Board,  193  Ala.  554.  69  So. 

449. 

§  50  (3e)  Contest  of  Election. 
Sututory     Provisions.— Code     1907,     g 

58BT,  provides  that  a  stock  law  election 
may  be  contested  on  the  same  grounds, 
and  in  the  same  manner,  before  the  pro- 
bate judge,  as  contests  of  a  constable 
election  may  be  had  before  such  judge, 
and  then  declares  that  any  qualified  elec- 
tor of  the  precinct  may  contest  the  elec- 
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tion  by  executing  a  bond  with  sureties, 
to  be  approved  by  the  judge  of  probate 
of  the  county,  for  the  payment  of  the 
costs  of  the  contest,  and  thai  notice 
should  be  served  on  the  circuit  solicitor 
of  the  county  or  the  county  aoHcitor,  if 
there  is  one,  and,  on  the  execution  of  the 
bond,  the  solicitor  shall  respond,  etc., 
also  that  all  provisions  of  the  election 
law  pertaining  to  a  contest  of  an  elec- 
tion of  constable  shall  be  observed  as  to 
such  contest,  which  shall  be  tried  before 
the  probate  judge.  Held,  that  the  stat- 
ute makes  adequate  provision  for  parties, 
to  that  extent  at  least,  rendering  the  pro- 
cedure provided  by  Code  I90T.  §5  471- 
488,  providing  for  a  contest  of  the  elec- 
tion of  constables  assimilable  to  stock 
lavT  contests,  and  hence  §  5987  prescribed 
an  intelligible  and  practicable  system  of 
procedure    therefor.      Hutto    v.    Walker 

Co.,  185  Ala.  505,  64  So.  313. 

Petition— Amendment.— \Vhe  re  the  pe- 
tition in  a  stock  law  election  contest,  un- 
der Code  1907,  §  5887,  providing  that  the 
election  law  pertaining  to  contest  of  an 
election  of  constable  shall  be  observed 
in  a  stock  law  election  contest,  and  S  45S, 
stated  as  a  ground  for  the  contest  the 
"malconduct,  fraud  or  corruption  •  ♦  * 
of  officers  of  said  election."  and  alleged 
that  votes  cast  for  "Stock  Law  No," 
were  counted  for  "Stock  Law  Yes,"  and 
that  such  votes,  if  legally  counted,  would 
have  shown  a  different  result,  an  amend- 
ment, alleging  that  the  election  officers 
substituted  ballots  for  "Stock  Law  Yes." 
though  marked  for  '"Stock  Law  No,"  and 
counted  them  for  "Stock  Law  Yes."  and 
that,  '  if  such  votes  had  been  legally 
counted,  the  result  would  have  been  dif- 
ferent, was  not  objectionable  as  setting 
up  a  new  ground  of  contest,  Dennis  v. 
Chilton   County,   193  Ala.   146,  68   So.   889. 

Bond  tor  Contest.-^A  bond  for  a  stock 
law  election  contest  under  Code  1907,  § 
5887,  should  be  made  payable  to  the  con- 
testee,  but  a  bond  payable  to  the  state 
for  the  use  of  Walker  county,  in  which 
the  contest  was  instituted,  was  sufficient, 
Hutto  V.  Walker  Co.,  183  Ala.  505,  64  So. 
313. 

The  filing  of  a  bond  for  costs  by  the 
contestant  is  a  jurisdictional  prerequisite 
to  the  maintenance  of  a  stock  law  elec- 
tion   contest   under    Code    1907,   §    5887. 
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Hutto  r.  Walker  Co.,  185  Ala.  505,  64  So. 
31.1. 

I  Notice  of  Contest— Under  Code  1907, 
g  5887,  providing  for  a  contest  of  a  stock 
law  election  and  service  of  notice  on  the 
circuit  solicitor  of  the  county  or  county 
solicitor,  service  on  the  solicitor  of  the 
law  and  equity  court  of  a  county,  not  hav- 
ing a  county  solicitor,  was  sufficient,  Hut- 
to V.  Walker  Co.,  185  Ala.  505,  64  So,  313. 

Impeaching  Acts  of  Disqualified  Jui^e. 
^-Where  a  probate  judge,  who  was  dis- 
qualified to  hear  a  stock  law  election  con- 
test, approved  the  contest  bond,  issued 
notice,  and  set  a  day  for  hearing,  when  he 
certified  his  incompetency,  such  acts 
were  voidable  only  and  could  not  be  im- 
peached except  on  a  seasonable  motion 
in  the  tribunal  itself  or  as  error  on  ap- 
peal. Hutto  I'.  Walker  Co.,  183  Ala.  505, 
64  So.  313. 

Appeal  from  Order — Suspending  Stat- 
ute.— The  statute  being  put  in  operation 
by  the  election  in  favor  of  a  stock  law 
district,  and  not  by  the  order  of  the 
court,  appeal  from  the  court's  order  in 
the  election  contest,  in  no  way  disturbing 
the  election,  does  not  suspend  the  opera- 
tion of  the  statute;  the  effect  of  the  ap~ 
peal,  by  provision  of  Code  1907,  §  477,  be- 
ing merely  to  suspend  execution  of  the 
judgment  or  decree.  McLaughlin  v. 
Hardwick,  U  Ala.  App.  570,  70  So.  305. 

Review— Record.— The  action  of  the 
probate  court  in  a  stock  law  election  con- 
test in  eliminating  a  ballot  because  it 
failed  to  disclose  whether  it  was  for  or 
against  the  stock  law  could  not  be  re- 
viewed, where  neither  the  ballot  nor  any 
description  of  it  was  before  the  appel- 
late court.  De  Kalb  County  i-.  Price,  188 
Ala.  419,  66  So.  12. 

Where  the  record  on  appeal  in  a  stock 
law  election  contest  contained  a  recital 
of   the    evidence   as   to   the   residence    of 
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tested,  the  presumption  was  that  it  con- 
tained all  the  evidence  thereon,  and  hence 
the  finding?  of  the  probate  court  on  those 
matters  were  reviewable.  De  Kalb 
County  !'.  Price,  188  Ala.  419.  66  So.  12. 

The     qualifications     of    voters     whose 
votes    were     eliminated     by   the     probate 
court     in   a    stock    law   election    contest  . 
could  not  be  reviewed  on  appeal,  where 
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the  evidence  introduced  relative  thereto 
was  not  preserved  in  the  bill  of  excep- 
tions. De  Kalb  County  v.  Price,  188  Ala. 
419.  66  So.  12. 

Same — Hatter  Determined  on  Review. 
—On  appeal  from  ruling  in  the  contest 
of  a  stock  law  election,  the  validity  of 
the  petition  and  orde.r  for  the  election 
prescribed  by  Code  1907,  §  5882,  and  of 
the  proceedings  in  the  commissioners' 
court,  in  view  of  §  4S5.  are  matters  not 
properly  presented  on  the  contest;  as.  if 
the  election  was  void,  there  was  nothing 
to  contest.  Browning  v.  St.  Clair 
County,  195  Ala.  131,  71  So.  108. 
S  57.  Criminal  Prosecutions. 

Pervons  Liable— Citizen  of  Another 
County. — A  citizen  of  one  county  is  not 
exempt  from  punishment  for  violating  the 
stock  laws  passed  by  another  county. 
Madison  v.  State,  11  -Ala.  App.  335,  65  So. 
848. 

Indictment. — To*  charge  the  oileiise 
prescribed  by  Code  1907,  §  7813,  making 
it  an  offense  to  permit  Stock  to  go  upon 
the  lands  of  another  in  a  stock  law  dis- 
trict without  the  consent  of  the  owner  of 
the  lands,  the  indictment  must  allege  the 
name  of  the  owner  of  the  lands  tres- 
passed   upon.     Madison  v.  State.  11   Ala. 

App.  225,  65  So.  848. 

An  indictment  for  violation  of  the  stock 
law  in  any  county  that  contains  any 
stock  law  precinct  should  allege  the  kind 
of  live  stock  that  accused  permitted  to 
trespass,  and  should  not  stop  with  the 
mere  conclusion  that  the  stock  were  pro- 
hibited from  running  at  large.  Madison 
V.  State,  11  Ala.  App.  235,  65  So.  848. 

Evidence  Held  Inadmisaible. — In  a 
prosecution  for  permitting  cows  to  run  at 
large  in  violation  of  Acts  1380-81.  p.  163, 
the  court  erred  in  admitting  minutes  of 
the  court  of  revenue  to  show  the  estab- 
lishment of  a  district  wherein  cows  were 
prohibited  from  running  at  large,  where 
the  record  did  not  State  that  petitioners 
for  the  district  were  in  fact,  or  were 
found  by  the  court  to  be,  freeholders. 
Williams  v.  State.  7  Ala.  App.  104,  61  So. 
465. 

Sufficiency  of  Evidence. — ^In  a  prosecu- 
tion for  allowing  stock  to  run  at  large  in 
a  stock  law  district,  evidence  held  suffi- 
cient to  sustain  a  finding  by  the  jury  that 
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defendant  knowingly  permitted  his  stock 
to  be  at  large  in  the  stock  law  district. 
Blalock  V.  State,  8  Ala.  App.  349,  63  So.  2S. 

Inatruction.— In  a  prosecution  for  per- 
mitting stock  to  be  at  large  in  a  stock 
law  district,  it  was  not  error  to  refuse  de- 
fendant's request  that,  as  a  person  not 
living  in  a  stock  law  district  has  a  right 
to  let  his  stock  run  at  large  and  not  keep 
a  guard  for  them,  defendant  would  not  be 
guilty  unless  he  had  knowledge  that  his 
stock  were  at  large  in  the  stock  law  dis- 
trict at  the  time  charged,  because  argu- 
mentative and  misleading,  Blalock  v. 
State,  8  Ala.  App.  349,  63  So.  26. 
§  SS.  Estrays. 
§  81.  Impounding  or  Taking  up. 

Where  stock  running  at  large  has  been 
taken  up  under  Code  190T,  g  58S0,  relat- 
ing to  estrays,  the  owner  need  not  be 
given  personal  notice  of  such  fact,  where 
he  already  has  knowledge  thereof.  Tid- 
well  V.  Robinette,  12  Ala.  App.  655,  fl8 
So.  5SS. 

§  64.  Personal  Injuries, 
g  78.  Killing  Vicious  Animals. 

Killint  in  Defense  of  Self  or  Family.— 
When  endangered  upon  his  own  prem- 
ises or  the  highway  by  the  attack  of  a 
dog,  one  may  protect  himself  or  family 
by  killing  the  animal  without  liability  to 
the  owner.  Allen  v.  Camp,  14  Ala.  App. 
341,  70  So.  390. 

Necessity  of  Killing  Question  for  Jury. 
— Apparent  necessity  of  killing  animal  to 
protect  human  beings  or  property  is 
question  for  jury.  Kershaw  v.  McKown, 
196  Ala.  123,  72  So,  47,  affirming  13  Ala. 
App.   485,   68   So.   559. 

Killinfe  Supposed  Mad  Dog  Which  Had 
Bitten  Daughter.— Where  plaintiff's  dog 
bit  defendant's  infant  daughter,  and  a  few 
days  later,  after  plaintiff's  refusal  to  sell 
the  dog  to  defendant  so  that  it  might  be 
decapitated  and  its  head  examined  to  as- 
certain if  it  was  afflicted  with  rabies,  de- 
fendant broke  into  plaintiff's  house,  where 
the  dog  was  chained  up,  killing  it,  and 
taking  its  head  for  the  purpose  Stated, 
defendant  was  liable  to  the  plaintiff  for 
killing  the  dog.  Allen  v.  Camp,  14  Ala. 
App.  341,  70  So.  390. 

Same — Evidence.— In  an  action  for  kill- 
ing plaintiff's  dog  chained  up  on  his  prem- 
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ises,  defendant's  evidence  that  he  killed  it 
because  it  had  bitten  his  child,  and  he 
wished  to  secure  its  head  for  examination 
for  rabies,  could  be  considered  only  in 
mitigation  of  punitive  damages.  Allen  v. 
Camp,  14  Ala.  App.  341,  TO  So.  290. 
§  77.  Injaries  to  Other  Animals. 

See  post,  ''Liabilities  for  Trespasses  in 
General,"  §  97. 

§  88. Knowledge  or  Notice  of  Vicioua 

PropenaitieB. 

See  post,  "Killing  Vicious  Animals,"  % 
Si;    "Liabilities    for    Trespasses    in    Gen- 
eral," S  97- 
§  84.  KilUng  Vicious  Aninuili. 

In  an  action  for  killing  a  dog.  a  charge 
that,  if  the  dog  was  not  worth  greatly 
more  than  the  goat  it  was  attacking,  and 
if  the  dogs  were  acting  in  a  way  that 
would  lead  a  reasonably  prudent  man  to 
conclude  that  it  was  necessary  to  kill 
them  to  save  the  life  of  the  goat  or  to 
save  it  from  great  bodily  harm,  the  ver- 
dict should  be  for  defendant,  was  not  er- 
ror. Kershaw  v.  McKown,  1B6  Ala.  123, 
TS  So,  47,  affirming  12  Ala.  App.  48»,  68 
So.  559. 

In  action  for  killing  dogs,  instructions 
that,  if  goat  attacked  was  of  less  value 
than  dog.  or  if  their  value  was  not  greatly 
disproportionate,  or  if  defendant  could 
have  driven  dog  away  and  saved  the  goat, 
verdict  should  be  for  plaintifif,  were  prop- 
erly refused.  Kershaw  v.  McKown,  196 
Ala,  123,  72  So.  4T.  afRrming  IS  Ala.  App. 
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Owner's  Notice  of  Vicious  Propensi- 
ties.— Where  defendant  shot  a  dog  at-. 
tacking  his  goat,  the  fact  that  the  dog's 
owner  had  no  iiotice  of  the  dog's  vicious 
propensities  had  no  bearing  upon  the 
right  of  the  defendant  to  kill  it.  which  de- 
pended solely  upon  the  circumstances  of 
the  case,  the  probable  amount  of  loss,  and 
the  imminence  of  the  danger.  Crow  v. 
McKown,  198  Ala.  480,  68  So.  341, 

Plea  of  Joitification — Requisites. — In 
an  action  for  killing  a  dog,  a  plea  of  jus- 
tification alleging  that  the  dog  was  in- 
juring defendant's  goat,  and  that  it  was 
necessary  to  kill  it  to  protect  the  goat, 
was  not  objectionable  for  failure  to  al- 
lege that  plaintiff  knew  of  the  vicious 
propensities  of  the  dog.  or  failure  to  al- 


lege that  the  dog  was  accustomed  to  kill 
goats.  Kershaw  v.  McKown,  12  Ala.  App, 
4SS,  es  So.  SSB,  affirmed  in  1S6  Ala.  123,  72 

So.   47. 

Same— Proportionate  Values  of  Ani- 
mals.— In  an  action  for  the  wrongful  kill- 
ing and  shooting  of  plaintiff's  dog,  of  the 
alleged  value  of  $100,  a  special  plea  stat- 
ing that  the  dog  was  worrying  defend- 
ant's goat,  and  that  it  was  necessary  to 
kill  the  dog  to  protect  the  goat,  was  de- 
murrable for  failure  to  allege  either  that 
the  goat  was  of  a  value  equal  to  or 
greater  than  that  of  the  dog,  or,  if  less, 
that  its  value  was  not  greatly  dispropor- 
tionate to  that  of  the  dog;  it  being  es- 
sential in  view  of  the  statutory  provi- 
sions changing  the  common-law  rule  as 
to  property  rights  in  dogs  (Code  1907, 
§§  6234,  T23S)  and  a  necessary  correlative 
to  the  statute  making  the  owner  of  a  dog 
liable  for  its  acts  in  injuring  stock  (Code 
1B07,  §§  2470,  2471,  2832,  6235,  6238)  that 
the  animal  to  which  isjury  is  threatened 
be  of  a  value  proportionate  to  the  value 
of  the  dog,  in  order  to  justify  the  killing 
of  the  dog,  Kershaw  c.  McKown,  18  Ala. 
App.  485,  68  So.  SS9,  affirmed  in  196  Ala. 
123,  72  So.  47. 

Same — Necessity  for  Killing. — In  an 
action  for  wrongfully  killing  of  dog,  de- 
fi^ndant's  plea  of  justification  that  the  dog 
was  worrying  his  goat  and  that  it  was 
necessary  to  kill  the  dog  to  protect  the 
goat  was  demurrable  for  failure  to  show 
that  it  was  necessary,  or  apparently  nec- 
essary, to  kill  the  dog  to  keep  defendant's 
goat  from  being  killed  or  seriously  in- 
jured. Kershaw  r.  McKown,  12  Ala.  App. 
485,  6B  So.   559. 

Admiasibility  of  Evidence.— In  an  ac- 
tion for  damages  for  killing  a  dog,  de- 
stroying defendant's  property,  evidence 
showing  that  the  property  had  been  de- 
predated on  by  dogs  before  was  compe- 
tent, as  illustrating  the  character  of  the 
act  of  the  dog  when  it  was  killed.  Minor 
f.  Coleman  (Ala.  App.),  74  So.  841. 

In  action  for  damages  for  killing  a  dog, 
evidence  that,  after  the  killing,  defend- 
ant's property  was  no  longer  molested, 
was  improper.     Minor  v.  Coleman   (Ala. 

App.).  74  So. '841. 

Misleading  Instruction. — In  an  action 
for  damages  for  killing  a  dog,  worrying 
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defendant's  guineas, 
for  plaintiff  unless  the  jury  believed  that 
at  the  time  the  dog  was  killed  the  guineas 
were  in  further  imminent  danger  from  the 
dog  was  properly  refused,  as  being  mis- 
leading. Minor  v.  Coleman  (Ala.  App.), 
74  So.  641. 

Qnettiott  for  Jury. — Apparent  necessity 
of  killing  animal  to  protect  property  is 
question  for  jury.  Kershaw  v.  McKown. 
1»6  Ala.  123,  12  So.  47.  affirming  13  Ala. 

App.  4S5,  68  So.  559. 

S  SB.  Trespassing. 

9  99.    -  Impounding    or    Distiaining 

IVespMBing  Animali. 
Ordinance! — Pleading. — In  an  action 
for  the  conversion  of  hogs,  defendant 
pleaded  an  ordinance  against  their  run- 
ning at  large,  empowering  him  as  mar- 
shal to  take  them  up  and  confine  them, 
and  within  48  hours  thereafter  to  notify 
the  owner,  and,  where  the  owner  did  not 
appear  within  34  hours,  to  sell  them  after 
i  days'  notice,  but  did  not  aver  any  no- 
tice to  the  owner.  Held,  that  under  the 
rule  that  pleadings  asserting  a  right  cre- 
ated by  a  penal  ordinance  should  allege 
every  fact  necessary  to  show  its  enforce- 
ability, the  plea  was  insufficient.  Gurgaii- 
ns  V.  Brown,  184  Ala.  530,  63  So.  537. 

S  97.  Liabilities  far  Trespatsera  in 

GcneraL 
"Where  a  hog  or  other  stock  of  a  per- 
son is  trespassing  in  violation  of  law  upon 
the  premises  of  another  and  doing  dam- 


age, the  owner  is,  as  a  rule,  held  equally 
liable  for  their  trespasses  as  for  his  own, 
irrespective  of  his  knowledge  of  their  pro- 
pensities." Kershaw  v.  McKown,  12  Ala. 
App.  485,  68  So.  559,  560,  aSirmed  in  ISO 
Ala.  183.  73  So.  47. 

"At  common  law  the  owner  of  a  dogr 
was  never  liable  for  the  acts  of  his  dog, 
even  when  the  dog  was  trespassing 
(though  such  owner  was  liable,  as  before 
pointed  out,  for  trespasses  of  hi*  other 
stock),  unless  such  owner  had  knowledge 
of  the  vicious  propensities  of  the  dog 
that  resulted  in  the  injury  complained  of 
(Durden  v:  Burnett.  7  Ala.  169;  Smith  v. 
Causey.  22  Ala.  571;  Strouse  v.  Leipf,  101 
Ala.  4.s:i.  14  So.  667.  23  L.  R.  A.  633,  *i 
Am.  St.  Rep.  133;  Grcsham  v.  Taylor,  51 
Ala.  505;  3  Am.  &  Eng.  Ency.  Law  [Zd 
Ed.]  365;  3  Cye.  368;  Code,  §  2470);  but 
by  statute  the  owner  of  a  dog  is  now 
made  liable  for  the  trespasses  of  his  dog 
in  killing  or  injuring  live  Stock  of  an- 
other., irrespective  of  whether  the  owner 
knew  or  not  of  the  vicious  propensity  of 
the  dog  in  this  direction,  and  irrespec- 
tive of  whether  it  was  or  not  the  custom 
or  habit  of  the  dog  to  kill  or  injure  stock 
(Code,  §  2471);  and,  in  the  event  it  is  the 
custom  or  habit  of  the  dog  to  worry  or 
kill  other  live  stock,  and  the  owner 
knows  of  it.  the  owner  is  liable  in  double 
damages  for  the  value  of  all  stock  killed 
or  injured  by  such  dog  (Code,  §  8832)." 
Kershaw  v.  McKown,  13  Ala.  App.  489, 
68  So.  559,  Sai,  affirmed  in  196  Ala.  1S3, 
72  So.  47. 


Annuities. 

See  the  title  ANNUITIES,  vol.  1,  p.  26,  and  references  there  given. 

Annulment 

See    post.   CANCELLATION    OF   INSTRUMENTS;   JUDGMENT. 

Antvrer. 

.    See  post,  EQUITY;  PLEADING. 
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APPEAL  AND  ERROR. 
I.  Hatnre  and  Form  of  Remedy. 

§     1.  Origin,  Nature  and  Scope,  of  Remedies  in  General, 
^        %    2.  Statutory  ProvtM'dns  sixid.  Remedies. 
§     3.  Proper  Mode  of  Review. 

§    4.  Appeal. 

§  10.  Existence  of  Other  Remedy  for  Review. 

n.  Hatnre  and  Oronnds  of  Appellate  Jnriidiction. 

§  19.  Existence  of  Actual  Controversy. 
,  §  21.  Consent  of  Parties. 
§  22.  Waiver  of  Objections. 

m.  Decisions  Reviewable. 

(D)  Finality  of  Determioation, 

§  66.  Necessity  of  Final  Determination. 

§  67.  Interlocutory  and  Intermediate  Decisions. 

§  69.  Nature  or  Form  of  Action  or  Proceeding. 

§  70.  Nature  and  Scope  of  Decision. 

§  71.  Affecting  Prijvisional  Remedies. 

§  71   (2)  Attacbni^  and  Garnishment. 

§  71  (4)  Receiver.  ■ 
g  75.  Ftnal  Judgments  or  Decrees. 

§  77.  Nature  or  Form  of  Action  or  Proceeding. 

§  78.  Nature  and  Scope  of  Decision. 

§  78  (1)  In  General. 

§  78  (3)  Rulings  on  Demurrer  or  Motion  Relating  to  Plead- 
ings. 

§  78  (4)  Judgment  of  Dismissal  or  Nonsuit. 

§  78  (6)  On  Motion  for  New  Trial  or  in  Arrest  of  Judgment. 
§    84.  Decisions  of  Intermediate  Courts. 

(E)  Nature,  Scope  and  Effect  of  Decision. 
§     86.  Discretionary  Action. 

§    87.  Matters  Resting  in  Discretion. 

§    96.  Relating  to  Provisional  Remedies. 

§  101.  Receiver. 

§  103.  On  Motion  Relating  to  Pleadings. 

§  105.  Dismissal  or  Nonsuit.  ' 

§  110.  On  Motion  for  New  Trial. 

§  112.  Void  Judgment  or  Order. 

§  113.  Opening  or  Vacating  Judgment  or  Order. 

§  113  (U  In  General. 

§  113  (4)  Judgment  or  Order  of  Dismissal  or  Nonsuit. 

(F)  Mode  of  Rendition,  Form  and  Entry  of  Judgment  or  Order. 
§  123.  Necessity  of  Formal  Judgment  or  Order. 

§  135.  Findings  and  Conclusions  of  Intermediate  Courts. 
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IV.  Slcht  of  Review. 

(A)  Persons  Entitled. 

§  148.  Persons  Other  than  Parties  or  Privies, 
§  150.  Interest  in  Subject  Matter. 

(B)  .Estoppel,  Waiver  or  Agreements  Affecting  Right. 

§  154.  Recognition  of  or  Acquiescence  in  Decision. 
§  160.  Acceptance  of  Benefits. 

§  162,  Payment  of  or  on  Judgment. 

§  164.  • Enforcement  of  Judgment  or  Order. 

V.  Pr«seiitation  and  Beservation  in  Lower  Ooart  of  Oroundi  of  Be- 
Tlew. 

(A)  Issues  and  Questions  in  Lower  Court. 

§  170.  Nature  or  Subject  Matter  of  Issues  or  Questions. 
§  171.  Nature  and  Theory  of  Cause. 

§  171   (1)  Adhering  to  Theory  Pursued  Below. 

§  171  (3)  Adhering  to  Pleadings  as  Construed  Below. 
§  173.  Grounds  of  Defense  or  Opposition. 
§  175.  Scope  of  Issues  or  Questions. 

(B)  Objections  and  Motions,  and  Rulings  Thereon. 
§  181.  Necessity  of  Objections  in  General. 

§  1^.  NjatBre  or  Form  of  Remedy, 

§  184, Remedy  at  Law  or  in  Equity, 

I  187.  Parties. 
§  191.  Pleading. 

§  192. Defects  in  General. 

§  193.  Objections  to  Declaration,  Complaint  or  Petition. 

§  193  (1)  Sufficiency  in  General. 

§  193  (2)  Misjoinder  and  Splitting  of  Causes. 

§  193  (3)  Joining  Separate  Cayses  of  Action  in  One  Count. 

§  193  (4)   Sufficiency  of  Particular  Allegations. 

§  193  (5)  Omission  of  Averments. 

§  193  (6)  Certainty,  Deiiniteness  and  Particularity. 

§  193  (9)  Failure  to  State  Cause  of  Action. 
§  194.  Objections  to  Plea  or  Answer,  or  to  Subsequent  Plead- 
ings. 

§194  (1)  In  General. 

§  194  (5)  Replication  or  Reply. 

§  195,  Amendments  and  Supplemental  Pleadings. 

§  196. Motions. 

§  197.  Variance. 

§  202.  Evidence  and  Witnesses. 

§  203.  In  General. 

§  204.  Admission  of  Evidence. 

§  205,  Exclusion  of  Evidence. 

§  206.  Reception  of  Evidence  and  Examination  of  Witnesses. 

§  207.  Arguments  and  Conduct  of  Counsel. 
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§  214.  Instructions. 

§  215.  Objections  in  General. 

§  216.  Requests  and  Failure  to  Give  Instructions. 

§  216  (2)  Further  or  More  Specific  Instructions, 

§  216  (6)  Objection  to  Refusal  of  Requested  Charge. 

§  216  (7)  Sufficiency  of  Requests  and  Questions  Raised. 
§  219.  Trial,  Decision  and  Findings  by  Court. 
§  220.  Hearing,  Findings  and  Report  by  Referee,  Commissioner  or 

Auditor. 
§  221.  Amount  of  Recovery  or  Extent  of  Relief. 
§  222.  Motion  in  4i'''est  or  for  New  Trial  or  Rehearing. 
§  223.  Judgment. 
§  227.  Proceedings  for  Review. 
§  230.  Necessity  of  Timely  Objection. 
§  231.  Necessity  of  Specific  Objection. 

§  231   (1)  In  General. 

§  231  (2)  Objections  to  Pleadings  and  Variance. 

§  231   (3)  Objections  to  Evidence  in  General. 

§  231   (5)  Nature  of  Evidence  in  General. 

§  231   (7)  Reception  of  Evidence,  and  Competency  and  Exam- 
ination of  Wifnesses. 

§  231  (9)  Instructions. 
§  232.  Scope  and  Effect  of  Objection. 

§  232  (1)  In  Geneial. 

§  232  (2)  Objections  to  Evidence  and  Witnesses. 
§  233.  Mode  of  Making  Objection  in  General. 
§  234.  Necessity  of  Motion  Presenting  Objection. 

§  2?t7.  At  Trial  or  Hearing. 

§  240.  Review  of  Specific  Questions  and  Particular  Decisions. 

§  242.  Necessity  of  Ruling  on  Objection  or  Motion. 
(C)  Exceptions. 

§  248.  Necessity  in  General. 

§  252.  Review  of  Rulings  as  to  Pleadings. 

§  253.  In  General. 

§  255.  As  to  Amendment. 

§  257.  Review  of  Rulings  or  Orders  before  Trial  or  Hearing. 
§  258.  Review  of  Proceedings  at  Trial. 

§  259.  Mode  and  Conduct  of  Trial  in  General. 

§  260.  Rulings  as  to  Evidence. 

§  260  (1)   In  General. 

§  260  (2)  Exclusion  of  Evidence. 

§  260  (3)  Reception  of   Evidence  and  Examination  of   Wit- 
nesses. 

§  260  (4)  On  Trial  by  Court. 

§  261.  Rulings  as  to  Arguments  and  Conduct  of  Counsel, 

§  263.  Instructions,  and  Failure  or  Refusal  to  Give  Instruc- 
tions. 
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§  265.  Exceptions  to  Decisions  or  Findings  by  Coiut. 
§  268.  Review  of  Sufficiency  of  Evidence  to  Sustain  Verdict,  Find- 
ings or  Judgment. 
§  270.  Exceptions  to  Rulings  and  Orders  after  Trial  or  Judgment. 
§  272.  Necessity  of  Timely  Exception. 
§  273.  Necessity  of  Specific  Exception. 

§  273  (1)  In  General. 

§  273  (6)  Sufficiency  of  Exceptions  to  Instructions, 

§  273  (7)   Nature  of  Defect  in  Instruction. 

§  273  (8)  Requests  and  Failure  or  Refusal  to  Give  Instruc- 
tions. 
§  274.  Scope  and  Effect. 

§  274  (1)  In  General. 

§  274  (3)  Rulings  as  to  Evidence. 

§  274  (5)  Instructions. 

§  274  (6)  Decision  or  Findings  by  Court,  Referee,  Commis- 
sioner or  Auditor. 

§  274  (7)  Verdict  or  Judgment. 
§  275.  Necessity  of  Ruling  on  Exception. 
(D)    Motions  for  New  Trial. 

§  287.  Review  of  Proceedings  at  Trial. 

§  292.  -. Instructions,  and  Failure  or  Refusal  to  Give  Instruc-  ' 

tions,  • 

§  293,  Review  of  Objections  to  Verdict,  Findings  or  Judghient. 
§  295.  Review  of  Amount  of  Recovery  or  Relief  Awarded. 
§  302.  Sufficiency  and  Scope  of  Statement  of  Grounds. 

VI.  Parties. 

§   321.  Appellants  or  Plaintiffs  in  Error. 

§   323.  Separate  Proceedings  by  One  or  More  Coparties. 

§  323  (1)  In  General. 

§  323  (2)   Parties  Severally  Liable  or  Having  Separate  Interests. 
§  323  (3)   Parties  Jointly  Liable  or  Having  Joint  Interests. 
§  331.  Death. 

§   332.  Before  Appeal  or  Writ  of  Error, 

§  333,  Pending  Appeal  or  Writ  of  Error. 

§  334.  Continuance  or  Revival  of  Proceedings. 

§   335.  Designation  and  Description. 
Vn.  Beqnisiteg  and  Proceedings  for  Transfer  of  Cause. 
(A)    Time  of  Taking  Proceedings. 

§  338.  Nature  and  Operation  of  Limitations  in  General. 
§  338  (1)  Limitations  in  General. 

§  338  (2)  Construction  and  Application  of  Particular  Statutes. 
§  339.  Limitations  Applicable  to  Particular  Proceedings. 
§  339  (1)  In  General. 

g  339  (2)  Interlocutory  Judgments  or  Orders  in  General. 
§  339  (6)  Order  on  Motion  for  New  Trial. 
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§  343.  Commencement  of  Period  of  Limitation. 

§  345.  Effect  of  Motion  for  New  Trial  or  Rehearii^. 

§  347.  Rendition  of  Entry  of  Judgment  or  Order. 

§  351.  Taking  and  Perfecting  Proceeding  in  Time. 

§  355.  Waiver  of  Objections  to  Delay. 

§  356.  Effect  of  Delay  or  Failure  to  Take  Proceedings. 

(B)  Petition  or  Prayer,  Allowance  and  Certificate  or  Affidavit, 
§  358.  Necessity  of  Allowance  or  Leave. 

§  361.  Petition,  Affidavit  or  Other  Application. 

(C)  Payment  of  Fees  or  Costs,  and  Bonds  or  Other  Securities. 

§  372,  Necessity  of  Security  to  Perfect  Appeal  or  Other  Proceedii^. 

§  374.  Exemptions. 

§  384.  Form  and  Contents  of  Bond  or  Undertaking.  / 

§  384  (1)  In  General. 

§  384  (2)   Recital  of  Judgment  or  Order. 
§  387.  Delivery  or  Filing  and  Service  of  Bond  or  Undertaking. 
§  390.  Amendment  of  Bond  or  Undertaking. 
§  392.  Waiver  of  Security  or  of  Defects. 

(D)  Writ  of  Error,  Citation  or  Notice. 
§  404.  Citation  or  Other  Process. 

§  407.  Service. 

§  416.  Form  and  Requisites  of  Notice. 

§  418.  Decision?  and  Proceedings  Included. 

§  429.  W'aiver  of  Process  or  Notice  or  of  Defects  Therein. 

(E)  Entry,  Docketing  and  Appearance. 
§  435   Effect  of  Appearance. 

Vm.  Effect  of  Transfer  of  Cause  or  Proceedings  Therefor. 

(A)  Powers  and  Proceedings  of  Lower  Court. 
§  436.  Transfer  of  Jurisdiction  in  General, 
§  440.  Amendment  of  Proceedings. 

(B)  Jurisdiction  Acquired  by  Appellate  Court. 

§  457.  Effect  of  Subsequent  Proceedings  in  Court  Below. 

IX.  Supersedeas  or  Stay  of  Proceedings. 

§  460.  Operation  of  Appeal,  or  Writ  of  Error  and  Necessity  for  Se- 
curity or  Allowance. 
§  462.  Upon  Security) 

§  467.  Form  and  Contents  of  Bond  or  Undertaking. 

§  474.  Amendment  of   Bond  or  Undertaking. 

§  484.  Scope  and  Effect  as  Stay. 

§  485.  — ■■ —  Proceeding  in  Cause  in  General. 

X.  Record  and  Proceedings  Not  in  Record. 

(A)   Matters  to  Be  Shown  by  Record. 
§  493.  Jurisdiction  of  Lower  Court. 
§  494.  Nature  and  Form  of  Decision. 
§  496.  Proceedings  Sustaining  Judgment  or  Order. 
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§  4^.  Grounds  of  Review, 

§  499. Questions  and  Objections  in  General. 

§  500.  Rulings  by  Lower  Court. 

§500  (1)  In  General. 

§  500  (2)  Rulings  on  Pleadings. 

§  500  (3)  Rulings  on  Evidence. 

§  500  (4)  Instructions. 

§  501.  Exceptions. 

§  502.  Motions  for  New  Trial. 

§  504.  Taking  and  Perfecting  of  Appeal  or  Other  Proceeding  for 
Review. 

§  507.  Allowance  or  Leave. 

§  509.  Process  or  Notice. 

(B)  Scope  and  Contents  of  Record. 

§  518.  Pleadings  and  Proceedings  Relating  Thereto. 

§  518  (I)  When  Part  of  Record  in  General. 

§  518  (3)   E)emurrers  and  Rulings  Thereon. 

§  518  (4)  Amendment  of  Pleadings. 

§  518  (6)  Striking  Out  Pleadings,  and   Proceedings  Relating 
Thereto. 
§  520.  Interlocutory  Motions,  Orders  and  Judgments. 
§  521.  Evidence. 

§  522. In  General. 

§  523.  Depositions  and  Affidavits. 

§  524. Documents. 

§  525.  Instructions. 

§  527.  Verdict,  Findings  or  Decision. 

§  529.  Judgment  or  Decree. 

§  535.  Bill  of  Exceptions,  Case  or  Statement. 

§  537. Necessity  of  Timely  Making  and  Filing  in  Lower  Court 

§  543.  Effect  of  Loss  or  Destruction  of  Record, 

(C)  Necessity  of  Bill  of  Exceptions,  Case  or  Statement  of  Facts. 
§  544.  Decisions  Not  Otherwise  Reviewable. 

§  544  (1)  Necessity  in  General. 

§  544  (2)  Extent  of  Review  in  General. 

§  544  (3)  Matters  Apparent  of  Record. 
§  546.  Presentation  of  Grounds  of  Review. 

§  547.  Facts  Not  Shown  by  Record  in  General. 

§  548. .  Evidence. 

§  548  (1)  Necessity  of  Bringing  Up  Evidence  in  General. 

§  548  (3)  Nature  of  Question  or  Issue. 
§  549.  Presentation  of  Exceptions  Taken. 
§  553.  Substitutes. 

§  554.  Effect  of  Failure  to  Make  Bill.  Case  or  Statement. 
§  555.  Effect  of  Striking  Out  Bill,  Case  or  Statement. 
{D)  Contents,  Making  and  Settlement  of  Case  or  Statement  of  Facts. 
§  567.  Time  for  Settlement. 
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§  569.  Settlement  and  Signing. 

(F)  Making,  Form  and  Requisites  of  Transcript  or  Return. 
§  597.  Record  or  Part  Thereof  Included. 

§  605.  Fonn  and  Arrangement. 
§  608.  Sufficiency. 

(G)  Authentication  and  Certification. 
§  612.  Transcript  or  Return. 

§  613.  Bill  of  Exceptions. 
(H)  Transmission,  Filing,  Printing  and  Service  of  Copies. 
§  620.  Time  for  Transmission  and  Viling. 

§  621.  Limitations  i^pplicable. 

§  626.  Failure  to  File  in  Time. 
§  627.  Effect  in  General. 

§  627  (2)  Dismissal. 

§  627  (3)  Affirmance. 

§  628. Excuses  for  Delay. 

§  629.  Relief. 

(I)  Defects,  Objections,  Amendment  and  Correction. 
§  634.  Effect  of  Defects  in  General. 
§  635.  Effect  of  Omissions. 

§  635  (1)  In  General.  t 

§  635   (2)  Jurisdictional  Facts. 
§  637.  Defects  or  Errors  in  Making  Bill  of  Exceptions. 
§  639.  Defects  or  Errors  in  Making  Abstract  or  Brief  of  Evidence. 
§  644,  Waiver  of  Defects  or  Objections. 
§  652.  Amendment  in  Appellate  Court. 

§  655.  Striking  Out. 

§  656.  Correcting  or  Curing  Errors  or  Defects. 

§  658.  Certiorari  or  Other  Proceeding  to  Bring  Up  Record. 

§  661.  .  Return. 

(J)  Conclusiveness  and  Effect,  Impeaching  and  Contradicting. 
§  662.  Conclusiveness  of  Record. 

§  662  (1)  In  General. 

§  662  (2)  Recitals. 

§  662  (3)  Bill  of  Exceptions. 
§  663.  Conclusiveness  of  Certificate. 
§  664.  Conflict  in  Record. 

§  664  (1)  In  General. 

§  664  (2)  Between  Bill  of  Exceptions  and  Other  Parts  of 
Record. 
§  666.  Impeaching  or  Contradicting. 

§  670.  Affidavits. 

(K)  Questions  Presented  for  Review. 

§  671.  Limitation  by  Scope  of  Record  in  General, 

§  671   (1)  In  General. 

§  671  (3)  Effect  of  Omission  of  Evidence,  or  Recital  or  Cer- 
tificate That  It  Is  AH  Included. 
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§  671  (4)  Effect  of  Omission  of  Facts,  Proceedings  or  Evi- 
dence Relating  to  Particular  Questions. 
§  671  (5)  Effect  of  Omission  of  Instrument  Sued  on  or  In- 
volved. 
§  671   (6)  Limitation  by   Bill  of   Exceptions,   Case  or  State- 
ment of  Facts. 
§  67a  Pleading. 

§  679.  .  In  General. 

§  680. Demurrers. 

§  680  (1)  In  General. 

§  680  (2)  Necessity  for  Setting  Forth  Demurrer  or  Grounds 

Thereof. 
§  680  (3)  Necessity  for  Setting  Forth  Pleadings. 

§  681. Amendments. 

§  682.  Striking  Out. 

§  683.  Depositions '  and  Affidavits. 

§  684.  Questions  on  Interlocutory  Proceedings. 

§  689.  Admissilwlity  of  Evidence. 

§  680.  .  In  General. 

§  690  (1)  In  General. 

§  690  (2)  Necessity   of    Showing  that   Evidence   Was   Intro- 
duced. 
§  690  (3)  Necessity  of  Setting  Forth  Facts  Establishing  Ob- 
jection. 
§  690  (4)  Necessity  of  Setting  Forth  Evidence  in  General. 
§  690  (5)  Necessity  of   Setting«Forth   Evidence   Bearing  on 

That  Admitted  or  Excluded. 
§  690  (7)  Necessity  of  Setting  Forth  Question  Asked  or  Ex- 
cluded. 

§  692.  Necessity  of  Setting  Forth  Evidence  Excluded. 

§  693.  Sufficiency  of  Evidence. 

§.694.  In  General. 

§  695. Necessity  of  Setting  Forth  AH  the  Evidence. 

§  695   (1)  In  Genfral. 

S  695   (2)  Dismissal,  Nonsuit,  Demurrer  to  Evidence  or  Di- 
rection of  Verdict. 
§  695   (3)  Omission  of  Exhibits,  Maps  or  Documents. 
§  697, Sufficiency  of  Recital  or  Certificate  That  All  the  Evi- 
dence Is  Included, 
g  (07  (5)  Necessity  and  Sufficiency  of   Recital  or  Certificate 

That  All  Evidence  Offered  Is  Included. 
§  697   (6)  Omissions   Apparent  though  Recital  or  Certificate 
Is  Sufficient. 
§  698.  Instructions. 

§  699. In  General. 

§  699  (1)  In  General. 

§  699  (2)  Necessity  of  Setting  Forth  Instructions  in  General. 
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§  699  (4)  Requests  for  Instructions. 
§  701.  Necessity  of  Setting  Forth  Evidence. 

§  701   (1)  In  General. 

§  701  (2)  To  Review  Instructions  Refused. 

§  701   (3)  Necessity  and  Sufficiency  of  Recital  That  All  the 
Evidence  Is  Included. 

§  702.  Necessity  of  Setting  Forth  Entire  Charge. 

§  706.  Grounds  for  Arrest  of  Judgment,  New  Trial  or  Rehearing. 

§  706  (2)  Necessity    of    Setting   Forth    Motion   or   Grounds 
Thereof. 

§  706  (5)  Necessity  of  Setting  Forth  All  the  Evidence. 
§  711.  Questions  in  Intermediate  Courts. 
(L)  Matters  Not  Apparent  of  Record. 
§  713.  Matters  Improperly  Included. 

§  713  (1)  In  General. 

§  713  (3)  Including    Matters  in    Bill    of    Exceptions    Which 
Should  Go  into  Record  Proper. 
§  714.  Matters  Appearing  Otherwise  than  by  Record 

§  714  (5)  Briefs. 

§  714  (6)  Official  Certificates  and   Statements. 

XL  Assignment  of  Errors. 

§  718.  Purpose  and  Functions. 
§  719.  Necessity. 

§  719  (1)  In  General. 

§  719  (3)  Jurisdiftional  Questions. 

§  719  (4)  Pleadings  and  Ruhngs  Thereon. 

§  719  (5)  Rulings  as  to  Evidence. 

§  719  (8)  Verdict,  Findings  or  Judgment. 
§  721.  Joint  or  Separate  Assignments. 

§  721   ( 1 )  Joint  Assignments  in  General- 

§  721   (2)  To  Ruling  on  Demurrer  or  Motion. 
§  722.  Form  and  Requisites  in  General. 
§  723,  Specification  of  Errors.  , 

§  724.  In  General. 

§  725.  Rulings  on  Pleadings.  • 

§  728.  Rulings  as  to  Evidence. 

§  729.  Submission  of  Issues  or  Questions  to  Jury. 

§  730.  Instructions. 

§  731. Verdict,  Findings  or  Decision. 

§  733.  Judgment. 

§  735.  Including  Errors  in  One  Assignment. 
§  736.  -^-  In  General. 

§  737. Rulings  on  Pleadings. 

§  738.  Rulings  as  to  Evidence. 

§  739.  Instructions. 

§  740. ■  Verdict,  Findings  or  Decision. 
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§  742.  Proposirions .  and  Statements  Accompanying  Assignment  of  Er- 
rors. 
§  743.  References  to  Record,     'i 
§  747.  Assignment. of  Cross  Errors. 
§  748,  Defects,  Objections  and  Amendment. 
§  750.  Scope  and  Effect  of  Assignment. 
§  753.  Effect  of  Failure  to  Make  or  File. 
§  754.  Effect  of  Failure  to  Assign  ^Particular  Errors. 
Xn.  Briefi. 

§  758.  Specification  of  Errors, 

§  758  (1)  Necessity  in  General. 

§  758  (3)  Requisites'  and   Sufficiency. 
§  760.  References  to  Record  or  Assignment  of  Errors. 
§  761.  Points  and  Arguments. 
§  762.  Reply  Briefs. 

§  763.  Additional  or  Supplemental  Briefs. 
Zm.  DiBmissal,  Withdrawal'  or  AbandonmeDt. 
§  779.  Grounds  for  Disnussal. 

§  781.  Want  of  Actual  Controversy. 

§   782.  Want  of  Jurisdiction. 

§  792,  Dismissal  by  Court  on  Its  Own  Motion. 
§  794.  Motion  for  Dismissal. 
§  797. Time  for  Making. 

XV.  Hearing  and  Sehearing. 

§  827,  Setting  Aside  Submission. 
I  829.  Rehearing. 

§  833.  Application. 

§  835.  Scope  and  Conduct, 

XVI.  Review. 

(A).  Scope  and  Extent  in  General. 

§  837.  Matters  or  Evidence  Considered  in  Determining  Question. 

§  837  (4)   Pleadings  and  Rulings  Thereon. 

§  837  (6)  Review  of  Instructions. 

§  837  (8)   Motion   for  New  Trial. 

§  837  (10)  Consideration  of  Evidence  Not  Introduced  or  Of- 
fered. 

§  837   (12)  Consideration   of   Evidence   Excluded. 
§  838.  Questions  Considered. 

§  839.  Scope  of  Inquiry  in  General. 

§  843.  Matters  Not  Necessary  to  Decision  on  Review. 

§  843  (1)  In  General, 

§  843  (2)  Review  of    Specific   Questions   in   General. 

§  843  (4)  Review  of  Questions  of  Pleading. 
§  844.  Review  Dependent  on  Mode  of  Trial  in  Lower  Court. 
§  847.  Trial  in  Equitable  Actions. 
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§  851,  Theory  and  Grounds  of  Decision  of  Lower  Court. 

§  852.  Scope  and  Theory  of  Case.* 

§  854.  Reasons  for  Decision. 

§  854  (2)  Review  of  Correct  Decisions  Based  on  Erroneous 

Reasoning  in  General. 
§  854  (3)  Rulings  on   Pleadings. 
§  854  (4)  Rulings  as  to  Evidence  and  Instructions. 
§  854  (6)  Granting  «r  Refusing  New  Trial.      . 

§  856.  Grounds  for  Sustaining  Decision  Not  Considered. 

§  862.  Extent  of   Review  Dependent  on  Nature  of   Decision  Ap- 
pealed from. 

§  863.  In  General. 

§  865.  On  Appeal  from  Judgment  by  Confession  or  Default 

or  from  Orders  Relating  Thereto. 

§  866.  On  Appeal  from  Decision  on  Motion'for  Dismissal  or 

Nonsuit   or   Direction   of   Verdict. 

§  867,  On  Appeal  from  Decision  on  Motion  for  New  Trial 

or  after  Grant  of  New  Trial. 

(B)  Interlocutory,    Collateral,    and    Supplementary    Proceedings     and 

Questions. 
§  868.  Power  to  Review  in  General. 
§  869.  On  Appeal  from  Final  Judgment. 
§  870.  Interlocutory  Proceedings  Brought  up  in  General. 

§  870  (2)   Particular  Orders  or  Rulings  Reviewable  in  Gen- 
eral. 

§  870  (S)  Review  of   Rulings  on  Pleadings. 

§  870  (6)  Order  on  Motion  for  New  Trial. 

§  871.  Interlocutory  and  Intermediate  Judgments  and  Orders 

Included  in  Appeal. 
§  874.  On  Separate  Appeal  from  Interlocutory  Judgment  or  Order. 

§  874  (1)   In  General. 

§  874  (2)  Appeal  from  Orders  Relating  to  Injunctions. 

§  874  (4)  Appeal  from  Decisions  Relating  to  Pleadings. 

§  874  (7)  Appeal  from  Orders  Relating  to  Reference. 

(C)  Parties  Entitled  to  Allege  Error. 

§  877.  Appellant  or   Plaintiff  in  Error. 

§  877  (1)  In  General. 

§  877  (2)  Error  Not  Affecting  Appellant  or  Plaintiff  in  Error. 
§  878.  Appellee;  Respondent,   or   Defendant   in   Error. 
§  880.  Error  Affecting  Only  Co- Party. 

§  880  (1)  In  General. 

§  880  (2)   Pleading  and  Errors  Occurring  at  Trial. 
§  881.  Estoppel  to  Allege  Error. 
§  882.  Error  Committed  or  Invited  by  Party  Complaining. 

§  882  (5)   Pleading  in  General. 

§  882  (6)   Issues,  Proof,  and  Variance. 
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§  882  (7)  Rulings  on  Evidence  and  Mode  of  Proof  in  Gen- 
eral. 
§  882  (8)  Admission  of  Evidence  in  General. 
'  §  882  (10)  Exclusion  of  Evidence. 
§  882  (12)  Instructions  in  General. 

§  883.  Assent  to  Proceeding. 

§  884.  Recognition  of  Validity  of  Proceeding. 

(D)  Amendments,  Additional  Proofs,  and  Trial  of  Cause  Anew. 
§  885.  Amendment  of  Proceedings  of  Lower  Court. 

§  888.  As  to  Pleadings. 

§  889.  Amendments  Regarded  as  Made. 

(E)  Presumptions. 

§  900.  Nature  and  Extent  in  General. 
§  901.  Burden  of  Showing  Error, 
§  902.  Matters  Shown  by  Record. 

§  903.  In  General. 

§  904.  Recitals. 

§  906.  Facts  or  Evidence  Not  Shown  by  Record. 
§  907.  In  General. 

§  907  (1)   In  General. 

§  907  (2)  Failure  to  Set  Forth  Evidence  in  General. 

g  907   (3)  Failure  to  Make  Bill  of  Exceptions,  Case,  or  State- 
.   ment  of  Facts. 

§  907  (4)  Failure  40  Set  Forth  All  the  Evidence. 

§  907  (5)  Contents  of  Documents  Omitted  from  Record. 

g  906.  Exhibit  or  Proof  of  Instrument  Sued  on. 

§  909.  Particular  Facts  Necessary  to  Sustain  Decision. 

§  912.  Venue. 

§  913.  Parties. 

§  914.  Process  and  Appearance. 

§  915.  Pleading. 

§  916. In  General 

§  916  (1)  In  General. 

g  916  (2)   Existence  and  Nature  of  Pleadings. 

§  916  (3)  Sufficiency  of  Pleading 
§  917. Demurrers. 

§  917  (I)  In  General. 

g  917  (2)   Ruling  on  Demurrer  and  Withdrawal    or    Waiver 
Thereof. 

§  917  (3)  Grounds  or  Scope  of  Demurrer  or  Ruling  Thereon. 
§  918. Amendments. 

§  918  (I)  In  General. 

§  918  (3)  Amendment  at  Trial  or  to  Conform  to  Proofs. 
§  920.  Interlocutory  Orders  and  Proceedings. 

§  920  (2)  Dockets,  Calendars,  and  Continuances. 

§  920  (4)  Attachment  or  Garnishment. 
§  925.  Conduct  of  Trial  or  Hearing,  and  Rulings  in  General. 
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§  926.  Admissibility  and  Rec^tion  of  Evidence. 

§  926  (1)   In  General. 

§  926  (2)  Documentary  Evidence. 

§  926  (3)  Admissibility  Dependent  on  Other  Evidence. 
-  §  926  (4)  Exclusion  of  or  Striding  out  Evidence. 

§  926  (7)  Competency  and   Examination  of   Witnesses. 
I  927.  Dismissal,  Nonsuit,  Demurrer  to  Evidence,  or  Direction  o£ 
Verdict. 

§  927  (2)  Dismissal  or  Nonsuit  in  General. 

§  927  (6)  Direction  of  Verdict  in  General. 

§  927  (7)  Effect  of   Evidence  and  Inferences  Therefrom  on 
Direction  of  Verdict. 
§  928.  Instructions. 

§  928  (2)  Proper  Instructions  Given  and  All  Issues  Submitted. 

§  928  (3)  Facts  or  Evidence  Not  in  Record  in  General. 

§  928  (4)  Requests  and  Rulings  Thereon. 
§  930.  Verdict. 

§  930  (1)  In  General. 

§  930  (2)  Instructions  Understood  or  I'ollowed. 

§  930  (4)  Issues  Decided  and  Theory  of  Verdict. 
§  931.  .Findings  of  Court  or  Referee. 

§  931  (1)  In  General.  "^ 

§  931   (5)  Evidence  Considered  in  General. 

§  931  (6)  Incompetent  Evidence  Disregarded. 

§  931  (7)  Issues  Decided  and  Relation  of  Findings  Thereto. 

§  931  (10)  Findings  by  Referee,  Commissioner,  cr    Auditor. 
§  932.  Amount  of  Recovery. 
§  933.  Order  Granting  or  Refusing  New  Trial. 

§  933  (1)  In  General. 

§  933  (4)  Grounds  of  Decision  on  Motion. 
§  934.  Judgment. 

§  934  (I)  In  General. 

§  934  (2)  Pleadings  and  Issues,  Evidence,  and  Verdict  or 
Findings  to  Sustain  Judgment,  and  Conformity 
Thereto. 

§  934  (3)  Judgment  by  Default. 
§  936.  Costs  and  Allowances. 
(F)  Discretion  of   Lower  Court. 
§  944.  Power  to  Review. 

§  946.  Abuse  of  Discretion. 

§  950.  Provisional  Remedies. 

§  953.  Attachment  and  Garnishment. 

§  954.  Injunction. 

§  956.  Extension  of  Time,  and  Proceedings  Out  of  Time  and  Nunc 

Pro  Tunc. 
§  957.    Opening  Default. 
§  959.  Amended  and  Supplemental  Pleadings. 
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§  961.  Depositions,  Affidavits,  or  Discovery. 

§  966.  Continuance. 

§  969.  Conduct  of  Trial  or  Hearing  in  General. 

§  ^0.  Reception  of  Evidence. 

§  971.  Examination .  of .  Witnesses. 

§  971  (1)  In  General. 

§  971   (2)  Competency  of  Witness. 

§  971   (3)  Cross-Examination. 

§  971   (4)  Re-Examination. 

§  971   (5)  Leading  Questions. 
§  976.  New  Trial  or  Rehearing. 

§  977.  In  General. 

§  978.  For  Errors  or  Irregularities, 

§  979.  For  Insufficiency  of  Evidence. 

§  984.  Costs  and  Allowances. 
(G)  Questions  of  Fact,  Verdicts,  and  Findings. 
§  991.  •Questions  Involving  Issues  of  Fact. 
§  994.  Credibility  of  Witnesses. 
§  997.  Dismissal,  Nonsuit,  Demurrer  to  Evidence,  or  Direction  of 

Verdict. 
%  998.  Verdicts. 

§  999.  Conclusiveness  in  General. 

§   1001.  Sufficiency  of  Evidence  in  Support. 

§  lOCK.  On  Conflicting  Evidence. 

§  1003.  Against  Weight  of  Evidence. 

§  1004.  Amount  of  Recovery. 

§  1005.  Approval  of  Trial  Court. 

§  1006. Successive  Verdicts. 

§  1007.  Findings  of  Court. 

§  1006.  Conclusiveness  in  Getteral. 

§  1009.  Effect  in  Equitable  Actions. 

§  1010.  Sufficiency  of  Evidence  in  Support. 

§  1011.  On  Conflicting  Evidence. 

§  1012.  Against   Weight   of   Evidence. 

§  1013.  Amount  of   Recovery. 

§  1015.  Decision  on  Motion  for  New  Trial. 

§  1016.  landings  of  Referee,  Master,  Commissioner,  or  Auditor. 

f  1017.  Conclusiveness  in  General. 

§  1018, Sufficiency  of  Evidence  in  Support. 

§  1019.  On  Conflicting  Evidence. 

§  1022. Approval  or  Disapproval  of  Trial  Court. 

(H)   Harmless  Error, 

§  1025.  Prejudice  to  Rights  of  Party  as  Ground  of  Review. 

§  1026. In  General. 

§  1027, Errors  Not  Affecting  Result. 

§  1028,  Errors  in  Cases  of  Decisions  Correct  on  Merits. 
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§  1029.  Errors  as  Affecting  Party  Not  Entitled  to  Succeed  in 

Any  Event. 
§  1031.  Presumption  as  to  Effect  of  Error. 

§  1031   (2)  Pleadings  and  Rulings  Thereon. 
§  1031  (3)  Admission  of  Evidence. 
§  1031   (6)  Instructions. 
§  1032.  Burden  to  Show  Prejudice  from  Error. 
§  1032  (1)  In  General. 
§  1032  (3)  Instructions. 
§  1033.  Errors  Favorable  to  Party  Complaining. 
§  1033  (1)   In  General. 
§  1033  (2)   Pleadings  and  Rulings  Thereon. 
§  1033  (3)  Rulings  as  to  Evidence. 
§  1033   (4)   Submission  of  Issues  or  Questions  to  Jury. 
§  1033   (5)   Instructions  in  General. 
§  1033  (6)  Rulings  on  Requests  for  Instructions. 
§  1033  (7)  Verdict,  Findings,  or  Judgment  in  General. 
§  1033  (8)   In  Form  of  Recovery  or  Extent  of  Relief  in  Gen- 
eral. 
§  1038.  Pleading. 

§  1039.  In  General. 

§  1039  (1)  In  General. 

§  1039  (2)  Declaration,  Complaint,  Petition,  or  Bill,  and  Rul- 
ings Thereon  in  General. 
§  1039  (5)  Plea,  Answer,  and  Cross-Complaint,  and  Rulings 

Thereon. 
§  1039  (7)  Special  Pleadings. 
§  1039  (ll)   Replication  or  Reply. 
§  1039  (13)   Variance. 

§  1040.  Demurrers  or  Exceptions. 

§  1040  (1)  In  General. 

§  1040  (3)  Sustaining  Demurrer  to  Declaration,  Petition  or 

Complaint. 
§  1040  (4)   Sustaining  Demurrer  to  Part  of  Declaration,  Pe- 
tition or  Complaint. 
§  1040  (6)   Sustaining  Demurrer    or  Exceptions    to  Plea    or 

Answer. 
§  1040  (7)   Sustaining  Demurrer  to  Part  of  Several  Pleas  or 

Part  of  Answer. 
§  1040  (8)  Sustaining  Demurrer  to  Replication  or  Reply. 
§  1040  (9)  Error  in  Sustaining  Demurrer  Cured  by  Amend- 
ment. 
§  1040  (10)  Overruling  Demurrer  or  Exceptions  to  Declara- 
tion, Petition,  Complaint,  or  Bill. 
§  1040  (11)  Overruling  Demurrer  or  Exception   to   Part  of 
Declaration,  Petition,  or  Complaint, 
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§  1040  (13)  Overruling  Demurrer  to  Plea  or  Answer. 

§  1040  (14)  Overruling  Demurrer  or  Exceptions  to  Part  of 
Several  Pleas  or  Answers, 

§  1040  (15)  Overruling  Demurrer  to  Replication  or  Reply  or 
Subsequent  Pleading. 

§  1040  (16)  Error  in  Overruling  Demurrer  or  Exceptions 
Cured  by  Amendment,  Withdrawal,  or  Aban- 
donment. 

1041.  Amendments  and  Supplemental  Pleadings. 

§  1041   (1)  Amendment  in  General. 

§  1041  (2)  Of  Declaration,  Petition,  or  Complaint 

1042.  Striking  Out  or  Dismissing. 

§  1042  (1)   Sustaining  Motion  to  Strike  Out  or  Dismiss. 

§  1042  (2)  Striking  Out  Part  of  Pleading. 

§  1042  (4)  Denial  of  Motion  to  Strike  Out  Part  of  Pleading. 

§  1042  (5)  Effect  on  Error  of  Trial  or  Determination, 
i  1043.  Interlocutory  Proceedings. 
I   1046.  Conduct  of  Trial  or  Hearing  in  General. 
:   1047.  Rulings  as  to  Evidence  in  General. 
i   1048.  Rulings  on  Questions  to  Witnesses. 

§  1048  (1)  Examination  of  Witnesses  in  General. 

§  1048  (4)   Refreshing  Memory  of  Witness. 

§  1048  (5)  Error  in  Question  Cured  by  Answer  or  Failure  to 
Answer. 

§  1048  (6)  Cross-Examination. 

§  1048  (7)  Credibility,  Impeachment,  Contradiction  and  Cor- 
roboration of  Witnesses. 
[  1049.  Admission  of  Evidence, 
i  1050.  Prejudicial  Effect  in  General. 

§  1050  (1)   In  General. 

§  1050  (2)  Evidence  Irrelevant  to  Issue. 

§  1050  (3)  Evidence  of  Fact  Unnecessary  to  Issue. 

§  1050  (4)  Evidence  Admitted   without   Preliminary  Proof. 
[  1051.  Facts  Otherwise  Established. 

§  1051    (I)  By  Other  Evidence  in  General. 

§  1051  (2)  By  Undisputed  Facts  or  Evidence  Thereof. 

§  lOSl   (3)   By  Admission  of  Facts  in  Pleadings  or  Otherwise. 

§  1051   (6)  Evidence  Admitted  without  Preliminary  Proof, 
}   1052.  Defect  Supplied  or  Objection  Removed  Subsequently. 

§  1052  (2)   By  Evidence  Subsequently  Admitted. 

§  1052  (3)  Evidence   Made  Admissible   Subsequently. 

§  1052   (4)  Evidence  Admitted  without  Preliminary  Proof. 

§  1052  (5)  Effect  of  Determination  in  General. 

§  1052  (6)  Evidence  on  Issue  Found  for  Party  Complaining. 

§  1052  (7)  Evidence  as  to  One  Issue  Made  Immaterial  tq? 
Finding  on  Another. 
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§  1052  (8)  Appellant  Not  Entitled  to  Favorable  Decision  in 
Any  Event. 
§  1053.  Error  Cured  by  Withdrawal,   Striking  Out,  or   In- 
structions to  Jury. 

§  1053  (1)   By  Withdrawal  or  Striking  Out. 

§  1053   (2)   By  Withdrawal  and  Instructions  to  Disregard. 

§  1053   (3)   By  Instructions  in  General. 

§  1053  (4)   Sufficiency  of   Instructions  Relating  Expressly  to 
Improper  Evidence  Admitted, 

§  1054.  On  Trial  without  a  Jury. 

§  1055.  Exclusion  of  Evidence. 

§  1056.  Prejudicial  Effect  in  General. 

§  1056  (1)   In  General. 

§  1056  (2)  Evidence  Immaterial  to  Issue. 

§  1056  (4)  Effect  of  Determination. 
§  1057.  Facts  Otherwise  Established. 

§  1057  (1)  By  Other  Evidence. 

§  1057  (2)   By  Admission  of  Facts. 
§  1058.  Same  or  Similar  Evidence  Otherwise  Admitted. 

§  1058  (1)   In  General. 

§  1058  (2)  Other  Testimony  of   Same   Witness. 

§  1058  (3)   Similar  Testimony  of   Other  Witnesses. 

§  1059.  Error  Cured  by  Instructions  to  Jury. 

§  1060.  Arguments  and  Conduct  of  Counsel. 

§  1061.  Demurrer  to  Evidence,  Dismissal,  Nonsuit,  or  Direction  of 

Verdict. 
§  1062.  Submission  of  Issues  or  Questions  to  Jury. 

§  1062  (1)   In  General. 

§  1062  (3)  Withdrawal  of   Questions   from  Jury. 
§  1063.  Instructions   to   Jury. 

§  1064.  Prejudicial   Effect  in. General. 

§  1066.  Applicability  to  Issues  and  Evidence. 

§  1067.  Failure  or  Refusal  to  Charge. 

§  1068.  Error  Cured  by  Verdict  or  Judgment. 

§  1068  (1)   In  General. 

§  1068  (2)   Finding  on  One  of  Several  Issues. 

§  1068  (3)  Appellant  Not  Entitled  to  Favorable  Determination 
in  Any  Event. 

§  1068  (4)  Amount  of  Recovery  or  Damages. 

§  1068  (5)  Failure  or  Refusal  to  Instruct. 
§  1070.  Verdict. 

§  1072.  Decisions  on  Motion  for  New  Trial  or  Rehearing. 
§  1073.  Judgment  or  Order. 

§  1073  (1)  In  General. 

§  1073   (2)  By  Default. 

§  1073  (7)  Amount. 
§  1074.  Proceedings  after  Judgment. 
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(I)    Error  Waived  in  Appellate  Court. 

§   1076.  Proceedings  Inconsistent  with  Objection. 
§   1077.  Failure  to  Move  for  Dismissal. 
§   1078.  Failure  to  Urge  Objections. 
§  1078  (1)   In  General. 
§  1078  (3)  Rulings  on  Pleadings. 
§  1078  (4)  Errors  Occurring  at  Trial. 
§  1078  (6)  Ruling  on  Motion  for  New  Trial. 
§   1079.  Insufficient  Discussion  of  Objections. 
(J)    Decisions  of  Intermediate  Courts. 
§   1081.  Questions  Considered. 

§   1082.  Scope  of  Inquiry  in  General. 

§   1093.  Review  of  Questions  of  Fact, 

§  1094.  In  General. 

§   1095. Necessity   and    Effect    of    Findings   by  Intermediate 

Court. 
(K)    Subsequent  Appeals. 

§   1096.  Scope  and  Extent  of  Review. 
§   1097.  Former  Decision  as  Law  of  the  Case  in  General. 
§   1099.  Questions  Concluded. 
XVII.   Determinatioii  and  Disposition  of  Oause. 
(A.)    Decision  in  General. 

§   1100.  Necessity  of  Decision. 

§  1108.  Effect  of  Change  in  State  of  Facts. 

I   1109_  Effect  of  Death  or  Change  of  Parties. 

§  1110.  Scope  of  Decision  in  General. 

§   nil.  On  Appeal  or  Writ  of  Error. 

(B)  Affirmance.   . 

§  1124.  On  Motion. 

§  1133.  Insufficient  Presentation  of  Case  or  Questions. 

§  1134.  Error  Not  Shown. 

§  1136.  .\s  to  Part  of  Grounds  of  Decision. 

§  1140.  Remission  of  Part  of  Recovery. 

(C)  Modification. 

§  1149.  Amendment  of  Defects  and  Correction  of  Errors. 
§  1151.  Modification  as  to  Amount  of   Recovery. 
§  1152.  Modifying  Provisions  of  Judgment  or  Order. 
§   1153.  Rendering   Judgment    Which    Lower  Court    Should  Have 
Rendered. 

(D)  Reversal. 

§   1170.  Technical.  Formal,  or  Trivial  Defects  or  Errors. 

§  1170  (1)   In   General. 

§  1170  (3)   Pleadings  in  General. 

§  1170  (5)  Variance. 

§  1170  (7)  Reception  of   Evidence. 

§  1170  (8)  Taking  Case  or  Question  from  Jury. 

§  1170  (9)  Instmflions. 
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§  1171.  Amount  or  Extent  of  Recovery. 

§  1172.  Reversal  in  Part. 

§  1173.  Reversal  as  to  One  or  More  Co-Parties. 

§  1175.  Rendering  Final  Judgment. 

§  1175  (1)  In  General. 

§  1175   (5)   Evidence  Insufficient  to  Establish  Cause  of  Action 
or  Defense. 

§  1175  (6)  Facts  Found  or  Admitted. 

§  1175   (7)   In  Equity  or  on  Trial  by  Court  or  Referee. 
§  1176.  Directing  Judgment  in  Lower  Court. 
§  1177.  Necessity  of  New  Trial. 
§  1178.  Ordering  New  Trial,  and  Directing  Further   Proceedings 

in  Lower  Court. 
§  1180.  Effect   of   Rever^l. 

(E)  Rendition,  Form,  and  Entry  of  Judgment. 
§  1184.  Entry  Nunc  Pro  Tunc. 

§  1185.  Amendment.  Modification,  or  Setting  Aside. 

(F)  Mandate  and  Proceedings  in  Lower  Court. 
§  1196.  Powers  and  Duties  of  Lower  Court. 

§  1199.  Opening,   Vacating,   Modification,  or  Amendment  of 

Judgment  or  Order. 

§  1201.  Amendments  as  to  Pleadings  and  Parties. 

§  1209.  New  -Trial. 

§  1212.  Scope  of  Issues. 

§  1214.  Evidence. 

§  1215.  Instructions   to  Jury. 

§  1216.  Failure  to  Obey  Mandate  or  Follow  Decision  of  Aj^llate 
Court. 

(G)  Jurisdiction  and  Proceedings  of  Appellate  Court  after  Remand. 
§  1221,  Amendment  or  Modification   of  Judgment. 

XVm.  UabiUties  on  Bonds  and  TTudertakinfrB. 

§  1225.  Insufficient,  Informal,  or  Defective  Bond  or  Undertaking. 

§  1228.  Accrual  or  Release  of   Liability  by   Breach  or  Fulfillment  of 

Conditions. 
§  1234.  Extent  of  Liability. 
§  1238.  Actions. 

Cross  References. 
See  the  title  APPEAL  A\'D  ERROR,  vol.  I,  p.  267,  and  references  there  given. 
In  addition,  see  the  particular  titles. 

As  to  appeal  in  criminal  proceedings,  see  generally  post.  CRIMINAL  LAW;  EX- 
CEPTIONS, BILL  OF;  and   the  particular  titles. 

L    NATURE    AND    FORM    OF    REM- 1  while    such    statutes    are    remedial    %nd 

EDY.  should  be  liberally  construed,  yet  author- 

_  .  ,      „  .  „  ,  „  ity  for  an  appeal  must  be  found  in  the 

S  1.  Onsin  Nat»r«  md  Scop,  ol  R.im-  ,  ,,,,„,^     ^^  |,^„^  j^„^,    j,,  ^.^    ^j,   „ 

di«  m  OoiotL  ,  5^    „„ 

Appeals  are  of  atatutonr  creation,  and,  j      Appeal  is  a  remedy  of  purely  statutory 
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etcation,   and    entirely   within    legislative 
control.    Coker  v.  Fountain  (Ala.),  T5  So. 

m. 

The  right  to  appeal  from  orders  grant- 
ing or  refusing  new  trials  in  civil  cases 
is  wholly   statutory.     Ex   parte    Colvert, 

188  Ala.   650,  65   So.  964. 

The  right  of  appeal  is  purely  statutory, 
and  hence,  the  statute  must  be  looked  to 
in  determining  whether  the  appeal  was 
properly  taken.  Upshaw  i'.  Stale,  11  Ala. 
App.  310,  66  So.  821. 

"Appeal"  Defined.— An  "appeal"  is  the 
mode  of  commencing  a  new  and  independ- 
ent suit  in  the  supreme  court,  the  object 
of  which  is  a  revision  of  the  proceedings 
of  the  inferior  court,  and  is  a  mode  of 
initiating  a  judicial  proceeding  before  a 
c6urt  of  competent  jurisdiction,  the  ap- 
peal and  notice  of  it  standing  in  the  same 
relation  to  the  revising  suit  in  the  su- 
preme court  in  which  the  summons  and 
complaint  now  stand,  and  in  which  the 
capias  ad  respondendum  formerly  stood, 
to  the  suit  in  the  circuit  court.  .Anders 
Bros,  i:  Latimer  (Ala.).  73  So.  925, 

Part  of  Remedy  Not  Vested  Right.— 
Appeal  is  part  of  remedy,  and  not  a  vested 
right.     Coker  v.  Fountain   (.A.la.),  75  So. 
471. 
I  i.  Statatory  ProvtsionB  and  Remedies. 

See  ante,  "Origin,  Kature  and  Scope  of 
Remedies  in  General,"  §  1. 

Act  March  17,  191.1  (Laws  1915.  p.  137), 
amending  Code  1907,  §  2838,  so  as  to  in- 
clude appeals  from  decree  on  demurrer 
to  cross-bill,  does  not  apply  to  appeals 
previously  submitted.  Beniiett  v.  Hall, 
193  Ala.  273,  69  So.  138. 
}  S.  Proper  Mode  of  Review. 
S  4. i^peal. 

Where  there  has  been  judgment  of  dis- 
missal, and  costs  taxed,  in  a  case  where 
both  plaintiff  and  defendant  are  before 
the  court,  appeal  is  the  plaintiffs  proper 
remedy  to  secure  reinstatement.  Town- 
ley  t:  Burgin,  14  Ala,  App.  557,  69  So.  591. 
§  10.  Existence  of  Other  Remedy  for  Re- 


IS.— Order  striking  complaint, 
there  being  no  final  judgment,  held  not 
reviewable  on  appeal,  mandamus  being 
the  proper  remedy.  Davis  v.  McColloch, 
191   Ala,   520.  67   So.  701. 


Remedy  of  party  aggrieved  by  order 
modifying  an  order  awarding  custody  of 
children  of  divorced  parties  is  by  manda- 
mus and  not  by  appeal.    Hayes  v.  Hayes, 

192  Ala.  280,  68  So.  351. 

.A  judgment  dismissing  a  claim  to  some 
of  the  property  levied  on  under  an  attach- 
ment by  plaintiff  against  defendant  is  not 
appealable,  but  the  remedy  of  claimant  is 
by  mandamus.  Porter  z:  Tate  Furniture 
Co.,  192  Ala.  9,  68  So.  322, 

The  proper  remedy  of  plaintiff,  ag- 
grieved by  dismissal  for  his  failure  to  re- 
vive against  the  administrator  of  a  de- 
ceased defendant,  is  by  mandamus,  not  by 
appeal.  Townley  i:  Burgin,  14  Ala.  App. 
557,  69  So.  591. 

H.  NATURE  AND  GROUNDS  OF  AP- 

PELLATE   JURISDICTION. 
§  19.  Existence  of  Actual  Controversy. 

See  post,  "Want  of  Actual  Contro- 
versy," §  781. 

Attorney's  Lien — Plaintiff's  Release  of 
Judgment.— Under  Code  1H07,  §  3011,  sub- 
sec.  2.  attorneys  for  plaintiff,  who  as- 
serted a  lien  on  a  judgment  in  his  favor, 
can  not.  plaintiff  having  released  all  his 
rights  in  the  judgment,  defeat  defendant's 
appeal  on  the  ground  that  the  case  had 
now  become  moot.  Empire  Coal  Co.  v. 
Bowen,  193  A[a.  348.  70  So.  283,  cited  in 
note  in  Ann.  Cas.  1918B,  S.W.  See  post, 
ATTORNEY  AND  CLIENT. 

Expiration  of  Duration  of  Injtmction 
Order, — Where  a  telegraph  company  was 
enjoined,  during  the  year  1914,  from 
carrying  on  intrastate  business  witliin  the 
state  because  it  had  not  paid  the  city  li- 
cense fees,  and  the  city  had  given  the 
statutory  bond  to  secure  the  injunction, 
the  case  will  not,  after  the  expiration  of 
the  year,  be  deemed  moot,  so  as  to  pre- 
clude a  review  of  the  question  by  the 
court,  for  a  dismissal  of  the  appeal  would 
result  in  leaving  the  question  of  whether 
the  issuance  of  the  injunction  was  wrong- 
ful undetermined,  and  would  not  give  the 
telegraph  company  any  rights  under  the 
bond;  this  being  true,  even  though  it 
might  be  maintained  that  the  city,  as  an 
arm  of  the  state,  was  not  required  to  give 
bond.  Postal  Tel.  Cable  Co.  v.  Mont- 
gomery, 193  Ala.  234,  69  So.  438,  cited  in 
note  in   Ann.   Cas.   ISISB,  559. 
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§  SI.  Consent  of  PartieB. 

Id  circuit  court,  parties  may  waive  an- 
tecedent proceedings  entirely  and  submit 
themselves  to  jurisdiction  of  the  court. 
Anders  Bros.  r.  Latimer  (Ala.).  73  So. 
925. 

Under  Code  1907,  §  >W1,  giving  of  af- 
firmative charge  on  the  trial  of  a  plea  in 
abatement  that  alleged  ground  for  attach- 
ment did  not  exist  can  be  reviewed  with 
the  consent  of  the  opposite  party  or  his 
attorney,  which  consent  is  jurisdictional. 
Temple  v.  Dooley,  196  Ala.  360,  71  So. 
6S3. 
§  ».  Waiver  of  Objections. 

Sufficiency  of  Judgment  to  Support  Ap- 
peal.—The  question  of  the  sufficiency  of 
the  judgment  or  decree  in  the  lower  court 
to  support  an  appeal  is  jurisdictional,  and 
can  not  he  waived.  Temple  v.  Dooley, 
me  Ala.  360,  71  So.  083. 

III.    DECISIONS    REVIEWABLE. 

fD)      FINALITY     OF     DETERMINA- 
TION. 
§  S6.  Necessity  of  Final  Determination. 

Rulings  on  Pleadings.— Where  a  case  is 
not  set  down  for  hearing  on  the  plead- 
ings alone,  an  appeal  can  not  be  taken 
from  rulings  on  the  pleadings  under  Acts 
Sp.  Sess.  Ifldi),  p.  356.  S  26,  applicable  to 
the  Marengo  law  and  equity  court,  prior 
to  the  final  determination  of  the  cause. 
Compton  I-.  Jefferson  County  Sav.  Bank, 
188  Ala.  184.  66  So.  446. 

Chancery  Orders. — The  supreme  court 
has  no  jurisdiction  of  an  appeal  from  or- 
ders of  the  court  of  chancery,  unfess  they 
are  final  or  arc  interlocutory,  within  the 
statute  permitting  appeals.  Hayes  v. 
Hayes.  192  Ala.  280,  68  So.  361. 


§  60.  ■  Nature  or  Porm  of  Action  or 
Proceeding. 

See  ante.  "Necessity  of  Final  Determi- 
nation." §  66. 

Probate  Orders.— An  order  of  circuit 
court    overruling    appellant' 


peliti 


and 


t    of 


granted  by  judge  of  probate  under  Code 
1907.  §  4714.  relating  to  bonds  for  appeal 
.  was  not  such  an  interlocu- 


tory judgment  as  would  support  an  ap- 
peal under  §  3841.     Osborn  *.  Robertson 
Tire,  etc..  Co.  (Ala.  App.),  73  So.  2Sfl. 
§  70.  •^—  Nature  and  Scope  of  Decitlon. 

Decree  Diamissing  Cross-Bill. — A  de- 
cree sustaining  a  demurrer  to  a  cross-bill 
and  dismissing  it  is  not  appealable  under 
Code  1907,  g  2838,  as  an  interlocutory  de- 
cree. Bennett  v.  Hall,  193  Ala.  273,  60 
So.   136. 

§  71.  —  Affecting  Provisional  Remedies. 
§  71  (>)  Attachment  and  Gamisbment. 

Quashing  of  Attachment  on  Special  Ap- 
pearance.— Where  appearance  of  defend- 
ant in  suit  by  attachment  was  special  and 
limited,  quashing  of  attachment  puts  end 
to  suit,  and  judgment  rendered  thereon 
will  support  appeal.  Avant  v.  Adams 
(Ala.  App.),  73  So.  714. 
§  71  (4)  Receiver.. 

Discharge  of  Trustee  or  Receiver. — 
Under  Code  1907,  §  6060,  providing  that 
if  the  value  of  a  trust  estate  to  pay  debts 
exceeds  $1,000  the  trustee  or  any  creditor 
may  petition  the  chancery  court  for  ad- 
ministration of  the  trust,  the  trustee  ap- 
pointed by  a  general  assignment  for  the 
benefit  of  creditors  filed  a  petition  in  the 
chancery  court  for  the  administration  of 
the  trust,  which  court  took  jurisdiction. 
Section  6102,  which  is  declaratory  of  the 
former  law.  provides  that  the  chancery 
court  may  remove  any  trustee  if  he  is  an 
unsuitable  person  to  execute  the  trust. 
The  trustee  being  removed  claimed  the 
right  to  appeal  from  the  order  of  re- 
moval, on  the  ground  that  such  order 
was  a  final  decree  within  g  2837,  author- 
izing an  appeal  from  any  final  decree  on 
the  application  of  cither  the  party  or  his 
personal  representative.  Held,  that  the 
order  removing  the  trustee  was  not  a  fi- 
nal decree,  for  a  "final  decree"  is  one  on 
the  merits  which  settles  the  equities  lit- 
igated, and  the  right  of  the  trustee  to  ad- 
minister the  trust  does  not  affect  the  sub- 
stantial equities,  which  depend  on  the 
administration  of  the  trust.  Ex  parte 
Jonas,  186  Ala.  567,  64  So.  960. 

A  receiver  is  but  an  ofiicer  of  the  court, 
and  his  discharge  can  in  no  manner  affect 
any  of  the  substantial  merits  of  the  cause; 
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dismissal,  none  can  be  maintained,  such 
aa  order  not  being  a  final  decree  within 
Code  1907.  S  2837.  Ex  parte  Jonas.  186 
Ata.  567,  64  So.  9S0. 

5  75.  Final  JudgmcntB  or  Decrees. 
S  77.  — —  Nature  or  Form  of  Action  or 
Proceeding. 

An  order  of  the  probate  court  setting 
aside  a  sale  of  real  estate  for  inadequacy 
of  price  and  directing  resale  held  inter- 
locutory and  not  appealable  under  Code 
1907,  g§  3853,  2856.  Reed  i'.  Hughes.  193 
Ala.  162.  68  So.  334. 

§  78.  — —  Nature  and  Scope  of  Decision. 
j  n  (1>  In  General. 

An  order  removing  an  assignee  for  the 
benefit  of  creditors  is  a  mere  incident  of 
the  administration  of  the  trust,  and  is  not 
a  final  decree  within  Code  1907,  §  2837, 
and  is  not  appealable.  Pake  v.  Leinkauf 
Banking  Co..  186  Ala.  307,  65  So.  139. 

Same — Denial  of  Petition  for  Compen- 
sation.— On  an  assignment  for  the  bene- 
fit of  creditors,  administered  in  court  of 
chancery,  denial  of  assignee's  petition  to 
ascertain  his  compensation  after  cause 
had  been  expressly  retained  for  that  pur- 
pose, held  a  final,  appealable  decree.  De 
Graffenried  v.  Breitling.  192  Ala.  2S4,  SB 
So.  265. 

§  78  <3)  Rnlmgs  on  Demurrer  or  Motion 
Relating  to   Pleadings. 

Sustaining  Demnrrer  to  Complaint. — A 
judgment  sustaining  a  demurrer  to  the 
complaint  is  not  a  final  judgment  from 
which  an  appeal  will  lie.  Wise  v.  Spears 
(Ala.).  76  So.  869. 

Sustaining  DemuiTer  before  Final  Judg- 
mettt. — The  law  does  not  authorize  an  ap- 
peal from  a  judgment  sustaining  a  demur- 
rer before  final  judgment.  Gibbs  v. 
Southern  Exp.  Co.  (Ala.).  78  So.  seo. 

Dismissal  of  Cross- Bill, — A  decree  sus- 
taining a  demurrer  to  a  cross-bill  and  dis- 
missing it  is  not  appealable  under  Code 
1907,  S  S837.  as  a  final  decree.  Bennett  v. 
Hall.  193  Ala.  273.  69  So,  136. 

The  mere  announcement  of  opinion  or 
entry  on  docket  of  rulings  on  demurrer 

within  Code  1907,  S  ^337.  Edwards  v. 
Davenport,  11  Ala.  App.  423,  66  So.  878. 


§  78  (4)  Judgment  of  Dismissal  or  Non- 
suit. 

Voluntary  Nonsuit.— While  a  judgment 
on  voluntary  nonsuit  is  not  final  in  the 
s^se  of  res  judicata,  it  is  final  in  the 
sense  of  the  statute  authorizing  appeals 
from  final  judgment  Ex  parte  Martin, 
180  Ala.  620,  61  So.  905. 

Judgment  of  Discontinuance. — A  judg- 
ment on  an  order  granting  defendant's 
motion  for  a  discontinuance  and  award- 
ing costs  is  a  final  judgment.  Plunkett 
V.  Bendy,  197  Ala.  262,  72  So.  525. 
§  78  (6)  On  Motion  for  New  Trial  or  in 
Arrest  of  Judgment. 

Granting  New  Trial  on  Chancery  Is- 
sue.—An  order  of  the  chancellor  setting 
aside  the  verdict  of  a  jury  demanded  by 
a  party  and  ordering  a  new  trial  is  not- 
appealable.      Ex   parte    Colvert,    188   Ala. 

650,   65   So.   964. 

An  order  of  the  chancellor  setting  aside 
a  verdict  taken  on  certification  of  an  is- 
sue of  fact  for  trial  in  the  circuit  court 
before  a  jury  is  not  appealable.  Kilgore 
r.  Tennessee  Coal,  etc..  R.  Co.,  191  Ala. 
189,   67   So.   1002. 

Granting  Motion  in  Arrest.— An  order 
granting  a  motion  in  arrest,  is  not  ap- 
pealable, for  it  is  not  a  final  judgment, 
nor  it  is  one  of  the  interlocutory  judg- 
ments from  which  an  appeal  is  allowed 
by  statute.  Hershey  Chocolate  Co.  v. 
Yates.  196  Ala.  657.  72  So.  260., 
§  84.  Decisions  of  Intermediate  Courts. 

An  order  of  circuit  court  overruling 
appellant's  motion  to  dismiss  petition  and 
writ  of  certiorari  granted  by  judge  of 
probate  under  Code  1907,  §  4714.  relating 
to  bonds  for  appeal  or  certiorari,  was  not 
a  final  appealable  judgment  within  Code 
1907,  §  2837.  Osborn  v.  Robertson  Tire, 
etc.,  Co.  (Ala.  App.).  73  So.  229. 

A  mere  informal  memorandum  of  the 
court's  rulings  on  appeal  from  a  justice's 
judgment  held  not  a  i^nal  judgment  from 
which  an  appeal  will  lie.  under  Code  1907, 
§  2B.'i7.  Edwards  v.  Davenport,  11  Ala. 
App.  423,  66  So.  878. 

(E)    NATURE,  SCOPE  AND  EFFECT 

OF  DECISION. 
§  88.  Discretionary  Action, 
g  ST.  —  Matter*  Resting  in  Discretion. 
Setting  Aside  Default  Judgments.- 
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sppeal  lies  to  the  court  of  appeal!  from 
an  order  of  a  nisi  prius  court  denying  and 
overruling  a  motion  to  set  aside  a  judg- 
ment  by  default  and  to  grant  a  new  trial, 
and  error  can  not  be  BBsigned  on  s^ch 
action.  Motion  to  set  aside  judgments 
by  default  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  is  not  subject 
to  revision  on  appeal,  in  the  absence  of 
statutory  provision.    Carmichael  v.  Jones 

6  Bfo.  (Ala.  App.),  76  So.  478. 

Gen.  Acts  1907,  p.  562,  established  the 
law  and  equity  court  of  Mobile,  and  by  S 

7  provided  for  one  annual  term,  begin- 
ning the  first  Monday  in  October  and 
continuing  until  July  Slst  next  follow- 
ing. Sections  13  and  S3  authorized  it  to 
set  aside  judgments  by  default  on  affi- 
davit of  defense,  and  provided  that  tinal 
judgments  after  30  days  from  rendition 
should  be  beyond  its  control.  Held,  that 
where  the  court,  after  plaintiff's  recovery 
on  December  18.  IfilS,  of  a  "judgment  nil 
dicit."  on  motion  set  it  aside  and  granted 
a  new  trial  within  30  days,  its  discretion 
was  not  reviewable  by  appeal.  Wilkins 
V.  Windham,  197  Ala.  510.  73  So.  39. 

I  96.  Relating  to  Provisional  Remedies. 
$  101. Receiver. 

Order  Refusing  to  Vacate  Receiver's 
Appointment— 1  n  a  suit  to  enjoin  the 
foreclosure  of  mortgages  and  for  re- 
demption, in  which  respondent  filed  a 
cross-bill  on  which  a  receiver  was  ap- 
pointed, an  order  refusing  to  vacate  the 
appointment  of  the  receiver  is  not  review- 
able. Bowdoin  t:  People's  Bank  (Ala.). 
76  So.  868. 
S  103.  On  Motion  Relating  to  Pleadings. 

Motion  to  Strike  Parts  of  Bill.— Scott 
c.   First   Nat.   Bank,   178   Ala.   273,   59   So. 
303.     See  the  title  APPEAL  AND  ER- 
ROR. S  103,  vol.  1.  p.  321. 
§  105.  Dismissal  or  Nonsuit. 

Under  Code  1907,  §  8017.— The  neces- 
sity contemplated  by  Code  1907,  §  3017, 
providing  that,  if  it  becomes  necessary 
to  suffer  a  nonsuit,  the  case  may  be  re- 
served by  hill  of  exceptions  or  appeal  on 
the  record,  is  shown  when  it  appears  that 
plaintiff  became  satisfied  from  the  ad- 
verse ruling  that  he  could  not  recover. 
Bush  ?'.  Russell.  180  Ala.  990.  61  So.  373. 

Nonsuit  on  Ruling  Not  Subject  to  Bill 


of  Exceptions.— Under  Code  1907,  {  301T, 
providing  for  appeal  from  rulings,  plaio- 
tiff.  taking  a  nonsuit  on  a  ruling  for  which 
no  bill  of  exceptions  lay  held  to  bring  up 
nothing  for  review.  Davis  v.  Louisville, 
etc..  R.  Co.,  14  Ala.  App.  300,  69  So.  331. 
Nonsuit  on  Evidence  Rnlingi — No  Re- 
view of  Demurrer  Ruling. — Under  Code 
1907,  §  3017,  relating  to  appeal  by  bill  of 
exceptions  or  by  appeal  on  the  record, 
neld,  that  upon  a  bill  of  exceptions  stating 
rulings  on  the  admission  of  evidence,  that 
defendant's  objection  to  certain  evidence 
was  sustained,  that  plaintiff  duly  ex~ 
cepted  and  took  a  nonsuit  with  bill  of 
exceptions,  the  ruling  sustaining  a  de- 
murrer to  the  complaint,  which  did  not 
restrict  plaintiff's  proof,  could  not  be  re- 
viewed.    Priebe  v.  Southern  R.  Co.,  189 

Ala.   427,  66  So.  573. 

Judgment  Entry  Showing  Nonsuit  Ne> 
ceasitated  by  Rulings. — A  judgment  en- 
try which,  after  reciting  that  demurrers 
to  the  complaint  were  sustained,  further 
recited  that  thereupon  plaintiff  stated 
that  by  such  ruling  it  had  become  neces- 
sary for  him  to  suffer  a  nonsuit  for  the 
purpose  of  appealing  from  such  ruling, 
and  that  thereupon  it  was  considered  and 
was  the  judgment  of  the  court  that  plain- 
tiff be  nonsuited,  and  judgment  was  there- 
by rendered  against  him,  sufficiently 
showed  that  a  nonsuit  was  necessitated 
by  the  sustaining  of  the  demurrers,  with- 
in Code  1906,  §  3017,  providing  that  if 
from  any  ruling  or  decision  of  the  court 
it  may  become  necessary  for  plaintiff  to 
suffer  a  nonsuit,  the  facts,  point,  rule  or 
decision  may  be  reserved  for  the  decision 
of  the  supreme  court  by  bill  of  excep- 
tions, or  appeal  on  the  record  as  in  other 
cases.  Albany  Warehouse  Co.  v.  Fisk 
Cotton  Co..  12  Ala.  App.  537,  67  So.  738. 

Judgment  entry  upon  sustaining  of  de- 
murrers, necessitating  taking  of  nonsuit, 
held  sufficient,  as  a  judgment  of  nonsuit, 
to  support  an  appeal.  Albany  Warehouse 
Co.  V.  Fisk  Cotton  Co..  13  Ala.  App.  537. 
67  So.  738. 

110.  On  Motion  for  New  TrJaL 

Application  ot  Act  of  1919.— Acts  1915. 
p.  732.  as  to  procedure  after  motion  for 
trial  has  been  granted  or  denied,  ap- 
proved September  22.  1915,  does  not  ap- 
ply to  an  appeal  perfected  June  17.  1915. 
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Montgomery    Light,   etc.,   Co.  v.    Harris, 
197  AU.  358,  7a  So.  610. 

Laws  1915,  p.  723,  approved  September 
St,  1916,  relative  to  appeals  from  judg- 
ments granting  or  refusing  new  trials,  is 
inapplicable  to  a  judgment  rendered 
April  16,  1915.  Stokes  v.  Hinton,  197 
Ab.  S30,  71  So.  503. 
S  112.  Void  Judgment  or  Order. 

The  void  judgment  of  the  circuit  court 
will  not  support  an  appeal.  Porter  Co. 
V.  Godfrey,  14  Ala.  App,  566,  70  So.  20^. 

Vacation  Order  Modifying  Divorce  De- 
cree.— An  order  modifying  a  decree  of  di- 
vorce as  to  the  custody  of  a  child,  ren- 
dered in  vacation,  without  consent  of  the 
parties,  and  without  any  decree  pro  con- 
fesso.  is  not  appealable  as  a  final  order 
nnder  Code  1S07,  3  2837.    Hayes  v.  Hayes, 

1»3  Ala.  280,  68  So.  351. 


S  lis  (1)  In  General. 

Petition  for  Rehearing. — Under  Code 
1907,  §  2837,  as  to  appeals  to  the  supreme 
conrt  on  all  final  judgments,  to  review 
action  of  court  denying  relief  asked  by 
petition  for  rehearing  in  action  at  lav^, 
appeal  must  be  prosecuted  from  final 
jndgment  disposing  of  petition.  Tanner 
V.  Bryant  (Ala.  App.),  77  So.  431. 
§  113  (4)  Judgment  or  Order  of  Dismissal 
or  Nonsuit. 

Diamissal  for  Want  of  Prosecution. — 
Under  Code  1907,  §  3846,  as  amended  by 
Acts  1911,  p.  198.  an  appeal  will  not  lie 
from  an  order  setting  aside  a  former  or- 
der of  dismissal  for  want  of  prosecution. 
Marx  V.  Barbour  Plumbing,  etc.,  Co.,  10 
Ala.  App.  404,  64  So.  645. 

(F)    MODE  OF  RENDITION,  FORM 
AND  ENTRY  OF  JUDGMENT  OR 
ORDER. 
9  ISS.  Necessity  of  Formal  Judgment  or 
Order. 
Motion    for    New    Trial — Rules    Sum- 
marized.—"The     rule     declared     by    this 
court  for  presenting  for  review  the  judg- 
ment of  the  trial  court  granting  or  refus- 
ing a   motion  for  a  new  trial  is  as  fol- 
lows: (l)  Where  the  motion  is  overruled, 
no  right  is  disturbed  and  no  formal  judg- 


ment on  the  motion  is  necessary.  In 
such  case,  the  ruling  of  the  court  deny- 
ing the  motion  must  be  shown  by  the 
bill  of  exceptions,  together  with  the  fact 
that  exception  was  reserved  thereto.  The 
original  judgment,  however,  must  appear 
as  a  part  of  the  record  proper.  Southern 
R.  Co.  V.  Nelson,  148  AU.  88,  41  So.  1006; 
Turner  v.  Spragins,  172  Ala.  9B.  55  So.  118. 
(2)  Where  the  motion  is  granted  and 
the  status  of  the  original  judgment  is 
disturbed,  a  formal  judgment  is  necessary 
on  said  motion,  granting  the  new  trial, 
which  judgment  must  be  shown  by  the 
record  proper.  Ex  parte  Doak.  1S8  Ala. 
406,  413,  66  So.  84;  Irby  v.  Kaigler,  6  Ala. 
App.  91,  95,  60  So.  418.  (3)  Whether  the 
motion  is  overruled  or  granted,  the  ex- 
ception taken  to  such  ruling  of  the  court 
must  be  presented  for  review  by  the  bill 
of  exceptions.  (4)  The  motion  for  a 
new  trial  must  be  presented  by  the  bill 
of  exceptions."  Stokes  v.  Hinton,  197 
Ala.  S30,  7B  So.  503,  504. 

Same — Cases  Explained  and  Modified. 
— "The  opinion  in  Kreamer  w.  Jackson 
Lumber  Co.,  179  Ala.  235,  60  So.  88, 
would  seem  to  require  that  both  the  mo- 
tion and  the  judgment  thereon  be  in- 
cluded in  the  bill  of  exceptions,  in  order 
that  the  ruling  of  the  court  granting  a 
new  trial  may  be  reviewed.  The  stailutc 
does  flot  require  that  such  formal  judg- 
ment be  made  a  part  of  the  bill  of  excep- 
tions, but  only  the  motion.  In  the  Krea- 
mer Case,  the  question  for  decision  was 
the  establishment  of  a  bill  of  exceptions, 
and  it  was  there  said  that  the  trial  judge 
is  not  required  to  sign  the  purported  bill 
of  exceptions  when  it  does  not  contain 
the  motion  and  the  judgment  thereon. 
It  was  not  there  intended  to  be  decided 
that  such  formal  judgment  on  the  mo- 
tion may  be  presented  for  review  by  the 
bin  of  exceptions,  rather  than  by  its  in- 
corporation as  a  part  of  the  record  proper. 
Similarly,  the  expression  in  Randall  v. 
Worthington,  141  Ala.  498.  37  So.  594,  is 
an  inapt  statement  of  the  rule.  It  was 
to  the  effect  that,  on  an  appeal  from  a 
judgment  granting  a  new  trial,  'the  judg- 
ment should  appear  either  in  the  tran- 
script of  the  record  proper  or  be  set  out 
in  the  bill  of  exceptions.'  That  case  is 
modified  to  conform  to  the  statement  of 
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the  rule  as  herein  contained."     Stokes 
Hinton.  197  Ala.  230,  72  So.  503,  S04. 

Notation  Insufficient  as  Order  of  Court. 
—A  notation  on  the  motion  for  a  new 
tiial  that  it  r/as  overruled,  and  plaintiff  ex- 
cepted, is  not  an  order  on  the  motion,  and 
can  not  be  reviewed.  Hampton  i*.  Tant 
(Ala.  App.),  73  So.  825, 
§  13B.  Finding!  and  Conclusions  of  In- 
termediate Courts. 

Decisions  of  Court  of  Appeals.— Hold- 
ing o(  court  of  appeals  in  action  on  as- 
signed claim  that  a  payment  by  plaintiff 
to  the  assignor  was  not  intended  to  dis- 
charge the  demand,  but  as  a  purchase  of 
such  demand,  held,  merely  a  finding  of 
facts  or  inferences,  which  could  not  be 
reviewed  by  the  supreme  court.  Ex 
parte  Western  Union  Tel.  Co..  US  Ala. 
4-51.  63  So.  88,  denying  writ  of  certiorari, 
Jackson  Lumber  Co.  r.  Western  Union 
Tel.  Co.,  7  Ala.  App.  644,  62  So.  266. 

The  supreme  court  will  not  review  or 
revise  a  holding  of  the  court  of  appeals 
upon  a  finding  or  conclusion  as  to  the 
facts,  or  in  the  application  of  the  facts  to 
the  law,  but  only  for  error  as  to  a  ques- 
tion of  law.  Ex  parte'  Western  Union 
Tel.  Co.,  183  Ala.  4SI,  63  So.  88,  deny- 
ing writ  of  certiorari,  Jackson  Lumber 
Co.  '.:  Western.  Union  Tel.  Co..  7  Ala. 
App.   644.  62  So.  366.  ^ 

IV.   RIGHT    OF   REVIEW. 

(A)  PERSONS  ENTITLED. 
§  148.  Pervons  Other  than  Parties  or 
Privies. 
One  not  a  part7  to  a  cause  can  not 
prosecute  an  appeal  and  the  attorneys 
for  an  assignee  for  the  benefit  of  cred- 
itors may  not.  on  his  removal,  appeal 
from  a  decree  lixtng  their  counsel  fees. 
Pake  z:  Leitikauf  Banking  Co..   186  Ala. 

307.   r.5   So.   13S. 

Where  a  railroad  company  was  not  a 
party  to  suit,  though  it  filed  a  plea  of 
general  issue  therein,  its  assignments  of 
error  will  be  stricken  from  the  record. 
Lusk  *.  Britton  (Ala.),  73  So.'  492. 
I  190.  Interest  in  Subject  Matter. 

Administrator  Prosecuting  Escheat 
Proceedings.— Under  Code  1907.  §§  3918- 
3936.  providing  for  escheats,  and  impos- 
ing certain  duties  on   the  personal   repre- 


sentative of  the  intestate,  it  is  the  duty 
and  right  of  the  administrator  to  see  that 
estate  property  goes  to  the  person  enti- 
tled thereto,  and.  though  an  order  of  the 
probate  court,  dismissing  his  escheat  pro- 
ceedings and  finding  that  the  property 
descended  to  certain  claimants,  would 
protect  him.  he  may  appeal  from  it.  Mc- 
Kenzie  V.  Jensen,  195  Ala.  36,  70  So.  678. 

(B>  ESTOPPEL.  WAIVER  OR  AGREE- 
MENTS AFFECTING  RIGHT. 

§  IH,  Recognition  of  or  Acquiescence  in 
Decision. 
Proceeding  with  Trial.- In  an  action 
for  the  cancellation  of  a  mortgage,  plain- 
tiff's right  of  appeal  from  a  decree  refus- 
ing to  dissolve  a  temporary  injunction  re- 
straining plaintiff  from  interfering  with 
defendant's  possession  is  not  lost  by  pro- 
ceeding to  an  examination  of  the  wit' 
nesses  on  the  merits.     Fair  v.  Cummings, 

11>7  %la.    131.  72   So.   389. 

g  160.  Acceptance  of  Benefits. 

§  IM. Payment  o(  or  on  Judgment 

Where  an  attorney  of  plaintiff,  obtain- 
ing a  judgment,  orally  notified  the  attor- 
ney for  defendant  that  no  appeal  would 
be  taken,  and  on  request  defendant  paid 
to  the  clerk  the  amount  of  the  judgment 
and  costs,  a  subsequent  appeal  by  plain- 
tiff, dissatisfied  with  the  damages  awarded, 
will  be  dismissed  on  motion  of  defend- 
ant    Shannon  :'.  Mower.  186  Ala.  472,  63 

So.  338. 

§  164.  -^—  Enforcement  of  Judgment  or 
Order. 
An  appeal  by  a  party  who  has  coerced 
satisfaction  of  an  ordinary  judgment  at 
law  will  be  dismissed  on  motion  of  ap- 
pellee. Shannon  v.  Mower,  186  Ala.  478. 
65  So.  338. 

V.  PRESENTATION  AND  RESERVA- 
TION IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)     ISSUES     AND     QUESTIONS     IN 

LOWER  COURT. 
§  170.  Nature  or  Subject    Hatter  of  Ia> 

sues  or  Questions. 
Constitutional     QueBtions.  —  The     su- 
preme   court   will   not   search   tor   consti- 
tutional objections  on  a  general  sugges- 
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ticrn  of  unconstitutionality   without  more. 
Slite  i:  Dillard.  196  Ala.  539,  72  So.  56. 

Where  the  determination  by  the  su- 
preme court  of  questions  involving  mat- 
ters of  public  concern  can  not  be  had 
without  the  consideration  of  the  consti- 
tutionality of  an  enactment,  when  a  spe- 
cific objection  to  constitutionality  is 
pointed  out.  and  the  legislative  journal  is 
cited,  that  court  must  decide  such  ques- 
tions,    whether     raised     below     or     not. 

SUte   V.    Dillard,    196    Ala.    539,   72    So.    58. 

S  171.  Nature  and  Theory  of  Cause. 
§  171  <1)   Adhering    to  Theory  Pursued 
Below. 

General  Rule. — The  case  on  appeal  will 
be  reviewed  on  the  theory  on  which  it 
was  tried.  '  Walker  v.  Gunnels,  188  Ala. 
206,  66  So.  4S. 

The  appellate  court  must  proceed  on 
the  same  theory  as  that  on  which  the  is- 
sues of  law  and  fact  were  presented  and 
tried  in  the  court  below.  Milbra  v.  Sloas- 
Sheffield  Steel,  etc.,  Co.,  183  .Ma.  622,  62 
So.  176. 

lUustrstive  Csmb.— Where  a  cause  was 
tried  in  the  circuit  court  as  one  involving 
title  as  in  ejectment,  the  court  on  appeal 
must  adopt  the  same  theory.  Phillips  v. 
Phillips.  186  Ala.  545,  65  So.  49. 


Whei 
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ton  was  tried  below  as  if  pleas  of  the  gen- 
eral issue  and  estoppel  had  been  filed,  it 
will  be  tried  on  the  same  theory  on  re- 
view. Dixie  Fertilizer  Co.  v.  Teasley,  14 
Ala.  App.  283,  69  So.  988. 

Where  defendant's  appearance  in  suit 
by  attachment  was  special  and  limited, 
court  of  appeals  will  not  permit  defend- 
ant to  say  on  appeal  that  it  was  not  spe- 
cial and  limited.  Avant  v.  Adams  (Ala. 
App.).  75  So,714. 

Theory  Not  Presented  by  Petition.— 
McGraw  v.  Tillery.  178  Ala.  2:>3.  59  So. 
567.  See  the  title  APPEAL  AND  ER- 
ROR. §  171  (1),  vol.  1,  p.  sag. 

Issue  Hade  by  Replication.— \Vhere  an 
action  of  assumpsit  is  tried  to  its  con- 
clusion below  on  the  theory  of  the  issue 
made  by  the  plaintiff's  replication,  the 
supreme  court  will  consider  the  case  on 
the  same  theory.  American  Sales  Book 
Co.  V.  Pope  &  Co.,  7  Ala.  App.  304,  ai 
So.  45. 


§  171  (3)  Adhering  to  Pleadings  as  Con- 
strued Below. 

General  Rule — The  appellate  court  will 
accept  that  theory  of  a  pleading  adopted 
by  the  parlies  at  the  trial.  Ix>y  v.  Reid, 
II  Ala.  App.  231.  e.'S  So.  855. 

The  appellate  court  will  adopt  the  the- 
ory of  the  parties,  notwithstanding  the 
inefficiency  of  Ihe  pleadings  to  present 
such  theory.  German-American  Nat. 
Rank  i',  Lewis.  9  .Ma.  App.  352,  63  So. 
741. 

Illustrative  Cases.— Although  the  de- 
fense of  contributory  negligence  ahauld 
be  specially  pleaded,  the  case  must 
be  reviewed  as  if  so  pleaded,  where  such 
issue  was  submitted  to  the  jury  upon  ev- 
idence admitted  under  the  general  issue 
after  a  plea  of  contributory  negligence 
was  stricken.  Stewart  v.  Smith  (Ala. 
App.).  78  So.  724. 

Where  record  shows  that  both  parties 
tried  a  cause  as  if  issue  had  been  joined 
upon  special  plea,  not  disclosed  by  rec- 
ord, which  contains  only  the  general  is- 
sue, appellate  court  will  review  trial 
court's  rulings  as  if  issue  had  been  spe- 
cially pleaded.  Dillworth  i*.  Holmes 
Furniture   &   Vehicle   Co.    (Ala.   App.),  73 

So.  asa. 

§  173.  Grounds  of  Defense  or  Opposition. 
Asserting  Homestead  Exemption.  —  In 

suit  to  subject  land  to  judgment  lien, 
judgment  debtor  can  not  first  claim  upon 
appeal  that  land  was  exempt  as  home- 
stead property,  Autauga  Banking,  etc., 
Co.  V.  Chambliss  (Ala.),  75  So.  463. 

Asserting  Invalidity  of  Unrecorded 
Mortgagc.-^In  a  statutory  claim  suit  un- 
der Code  1007,  5§  G039— 6053.  where  no 
question  as  to  noncompliance  with  §  3386, 
relating  to  the  recording  of  a  mortgage 
and  to  the  effect  of  failure  to  record,  was 
raised  in  the  lower  court,  it  could  not  be 
raised  on  appeal.  Jackson  v.  Wilson 
Bros.  (Ala,).  7S  So.  883.    . 

Injuries  to  Unlicensed  Automotrile.  ^ 
On  a  railroad's  appeal  from  judgment 
against  it  in  an  action  for  injuries  to  an 
automobile  at  an  overhead  crossing  ob- 
structed by  upright  posts  or  piling,  the 
question  relative  to  plaintiff's  failure  to 
register  and  license  his  automobile  was 
not   presented,   under    Code    1907,    §   5331, 
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providing  that,  if  defendant  does  not  rely 
solely  upon  a  denial  of  plaintiff's  cause  of 
action,  it  must  plead  specially  the  matter 
of  defense,  where  the  only  matter  pre- 
sented in  the  record  to  invite  considera- 
tion of  the  defense  that  pUintitf  was  oper- 
'  aling  an  unregislcred  and  unlicensed  auto- 
mobile was  the  statement  in  the  bill  of 
exceptions  that  plaintiff  admitted  on 
cross-examination  he  had  not  procured 
such  license,  and  the  refusal  of  a  special 
charge  requested  ty  the  railroad  predi- 
cated on  such  evidence,  embodying  the 
proposition  that,  if  plaintiff  had  not  ob- 
tained a  license  to  operate  the  automo- 
'bile  on  the  public  road,  his  act  was  un- 
lawful, and  he  could  not  recover.  At- 
lantic, etc.,  R.  Co.  V.  Kelly  (Ala.  App.), 
77  So.  972. 
S  179.  Scope  of  Issues  or  Questioas. 

Where  the  bill  of  exceptions  recited 
that  a  plea  setting  up  a  prior  judgment 
should  be  considered  as  filed,  although  no 
plea  of  res  judicata  was  filed,  the  court 
on  appeal  will  review  the  action  of  the 
trial  court  as  if  the  issue  actually  tried 
had  been  made  up  in  due  form.  Dunning 
V.  Thomasville  (Ala.  App.).  75  So.  376. 
(B)   OBJECTIONS     AND     MOTIONS, 

AND  RULINGS  THEREON. 
S  181.  NecessitT  of  Objections  in  GeneraL 

Where  a  defendant  has  failed  to  object 
to  defects  in  proceedings  before  the  in- 
ferior court,  he  can  not  urge  them  on 
appeal  to  the  circuit  court.  Tidwell  v. 
Robinette,  13  Ala.  App.  655,  68  So.  555. 
§  182.  Nature  or  Potm  of  Remedy. 
$  184. Remedy  at  Law  or  in  Equity. 

Whether  the  bill  shows  a  conplete  and 
adequate  remedy  at  law  is  not  before  the 
supreme  court,  where  it  atHrmatively  ap- 
pears that  this  question  was  not  passed 
upon  or  decided  by  the  court  below. 
Pcarce  v.  Brilliant  Coal  Co.  (Ala.),  77 
So.  4. 
S  187.  Parties. 

Otte  substituted  as  defendant  over  his 
objection,  persistently  insisting  that  it  was 
not  a  case  for  interpleader  saves  right  to- 
review  of  the  order.  Schrader  Co.  v, 
Bailey  Grocery  Co.  (Ala.  App.),  74  So. 
749. 

Plaintiff    Not  Suing  In    Representative 
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Capacity. — In  a  suit  to  cancel  a  deed  and 
to  recover  a  money  decree,  an  objection 
that  plaintiff  was  not  suing  in  a  represen- 
tative capacity,  and  so  was  not  entitled 
to  recover,  should  have  been  made  by 
demurrer  in  order  to  be  available  on  ap- 
peal. Rosenau  r.  Powell,  184  Ala.  396,  63 
So.  1020. 

Holders  of  Legal  Title  before  Courts — 
In  a  suit  to  set  aside  a  foreclosure  sale 
and  to  permit  the  mortgagor  or  his  heirs 
to  redeem,  if  the  holders  of  the  legal  title 
are  not  before  the  court,  the  point  will  be 
raised  by  the  supreme  court  on  its  own 
motion.     Fountain  v.    Pateman,   189  Ala. 

153,  66  So.   75.        . 

Hisjtinder  of  Parties.  —  AdvanUge 
may  be  taken  of  improper  joinder  of  par- 
ties in  action  for  injuries  to  person  by  ap- 
peal, whether  matters  appear  in  pleading 
or  not.  Brookside-Pratt  Mining  Co.  v. 
McAlister.  196  Ala.  110,  72  So.  18. 

Where  the  evidence  shows  that  each 
of  the  plaintiffs  has  a  right  of  action 
against  the  defendant,  an  objection  on  the 
ground  of  misjoinder  of  plaintiffs  can  not 
be  raised  for  the  first  time  on  appeal. 
Southern  R.  Co.  v.  Chamblesa,  10  Ala. 
App.  3S6,  95  So.  417,  certiorari  denied 
in  Ex  parte  Southern  R.  Co.,  187  Ala. 
672,  65  So.  1034. 
§  191.  Pleading. 
§  IBS.  Defects  in  General. 

Verification  of  Answer. — In  a  suit  to 
Foreclose  a  mortgage  securing  a  note, 
where  defendant's  only  contention  was 
that  the  documents  had  been  altered  and 
the  amounts  increased,  complainant,  hav- 
ing met  that  contention,  can  not  complain 
of  such  evidence  on  appeal  because  the 
answer  was  not  verified.  Brackin  v. 
Owens  Horse,  etc.,  Co.,  195  Ala.  579,  71 
So.  97. 
§  1B3.    ^—    Objections    to    Declaration, 

Complaint  or  Petition. 
§  183  (1)  Sufficiency  in  General. 

Objections  to  the  form  of  a  complaint 
can  not  be  first  raised  on  appeal.  Bar- 
field  V.  Evans,  187  Ala.  579,  65  So.  988. 

Defects  in  the  form  of  a  bill  not  pointed 
out  by  the  demurrer  will  not  be  consid- 
ered. Sewell  V.  Peavey,  187  Ala.  328, 
65  So.  803. 
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Defectm  in  a  bill  not  specified  by  any 
tMlgnment  of  tbe  demurrer  can  not  be 
questioned  on  appeal.  SherrJII  v.  Hutson. 
187  Ala.  189.  65  So.  838. 

Objections  to  the  complaint  not  called 
to  Ihc  attention  of  the  lower  court  by 
any  grounds  of  demurrer  will  not  be 
considered  on  appeal.  Western  Union 
Tel.  Co.  z:  Baker,  14  Ala.  App.  208.  69 
Sa  216. 

Repugnant  AUegationfl. — A  contention 
that  (lie  allegations  of  a  bill  in  a  suit  to 
reform  a  deed  are  repugnant  can  not  be 
reviewed  in  the  absence  of  an  objection 
below.  Hataway  f.  Carnley  (Ala.),  73  So. 

i  IM  <S>    Hiajoinder    and    Splitting    of 
CaUMs. 

In  an  administrator's  action  under  Fed- 
eral Employers'  Liability  Act.  where  de- 
fendant made  no  objection  to  the  joinder 
of  two  counts,  the  question  could  not  be 
railed  on  appeal.  Louisville,  etc..  R.  Co. 
V.  Fleming,  194  Ala.  SI.  69  So.  125. 

i  ISS  (3)  Joining  Separate  Causes  of  Ac- 
tion in  One  Count. 

On  an  appeal  from  a  default  judgment, 
where  the  complaint  states  a  substantial 
cause  of  action  and  the  judgment  is  re- 
sponsive thereto,  the  appellant  can  not 
complain  of  demurrable  defects  in  such 
complaint,  evenlhough  the  defects  be  mis- 
joinder of  causes  of  action  in  the  same 
count.  Hall  v.  First  Bank.  196  Ala.  ew. 
T2  So.  171. 

1 18S  (4)  Sufficiency  of  Particular  Allega- 
tiooa. 

Bill  for  Accounting  or  Discovery. — Ob- 
jection that  bill  was  insufficient  as  one 
for  accounting  or  discovery  could  not. 
iftcr  answer,  be  raised  for  the  first  time 
on  appeal.  Bruce  Coal  Co.  t.  Bibby 
(Ala.),  77  So.  5*S. 
)  193  (0)  Omission  of  Averments. 

Where  complaint  in  an  action  against 
a  street  railway  company  for  refusing  to 
iisne  a  transfer  is  defective  in  not  alleg- 
ing  duty  to  issue  such  transfer,  an  order 
overruling  a  general  demurrer  which 
does  not  distinctly  point  out  such  defects 
will  not  be  reversed.  Birmingham  R., 
etc.,  Co.  V.  Cohill,  196  Ala.  278.  72  So.  126, 


§  m  («)  Certamty,  Deftniteiuss  and  Par< 
ticularity. 
In  suit  for  specific  performance,  the  de- 
fendant could  not  tor  the  first  time  on 
appeal  complain  that  the  bill  was  not 
specific  in  its  averments  of  tender  with- 
out having  demurred  to  the  bill  for  such 
defect  under  Code  1907,  §  3128,  and  chan- 
cery rule  T3  (Code  1907.  p.  1550).  Rice 
r.  Rice  (Ala.).  T*  So.  21. 
§  1B3  (8)  Failure  to  SUte  Cause  of  Ac- 

A  judgment  for  plaintiff  will  be  re* 
versed  where  the  complaint  fails  to  state 
any  cause  of  action,  though  the  complaint 
was  not  demurred  to,  American  Tie,  etc., 
Co.  V.  Naylor  Lumber  Co..  190  Ala.  319, 
67  So.  248. 

Action  or  Deceit— Under  Code  1907,  | 
2439.  a  judgment  in  deceit  can  not  be  sus- 
tained on  appeal  under  Code  1907,  S  4143, 
where  the  complaint  did  not  allege 
knowledge  of  the  falsity  of  the  represen- 
tations, though  no  objection  was  taken 
thereto.      Baker    v.    Clark,    14    Ala.    App. 

152.  68  So.  593. 

Action  for  Cotton  as  Rent. — In  action 
for  value  of  cotton  agreed  to  be  delivered 
as  rent,  complaint,  not  alleging  demand, 
held  not  to  state  a  sub^Untial  cause  of 
action  within  Code  1907,  g  4143,  as  to 
matters  not  objected  to  before  judgment. 
Davis  V.  Douglass,  12  Ala.  App.  581,  63 
So.  528. 

The  complaint  of  a  miaiicipal  corpora- 
tion to  recover  a  license  fee,  if  founded 
upon  an  invalid  ordinance,  affords  no  legal 
support  for  a  judgment  in  favor  of  the 
city,  although  its  sufficiency  was  not  ques- 
tioned in  the  trial  court.  Dunning  v. 
Thomasville  (Ala.  App.),  75  So.  276. 

On  a  motion  to  annul,  arrest  mr  Vacate 
a  default  judgment,  the  complaint  will  be 
liberally  construed;  and  if,  by  treating  all 
amendable  defects  as  amended,  it  appears 
that  a  substantial  cause  of  action  is 
pleaded,  a  judgment  will  be  sustained. 
Hall  V.  First  Bank,  196  Ala.  627.  72  So. 

171. 

Action  for  Flulure  to  Promptly  Deliver 
Honey  Telegraphed.  —  Plaintiff's  com- 
plaint alleging  that  defendant  expressly 
undertook  for  a  consideration  paid  to  use 
due  diligence  by  telegraphic  communica- 
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tion  to  promptly  pay  or  cause  to  be  paid 
a  cert&in  sum  of  money  to  plaintiff's 
wife  at  a  certain  station,  and  that  it  be- 
came and  was  defendant's  duty  to  do  so. 
but,  notwithstanding  said  duty,  defendant 
failed  to  pay  said  money  for  a  long  time, 
and  as  a  proximate  consequence  thereof 
plaintiff  was  put  to  great  trouble,  incon- 
venience and  expense  in  or  ahout  the  con- 
tinued stay  of  his  wife,  daughter  and  sons. 
and  in  and  about  their  continued  absence 
from  home,  etc.,  was  not  subject  to  the 
o'bjection  that  It  did  not  state  a  substan- 
tial cause  of  action,  and  would  not  sus- 
tain the  judgment,  where  defendant's 
demurrer  did  not  reach  failure  to  nega- 
tive that  defendant  caused  the  money  to 
be  paid,  in  view  of  Code  1907,  §  4143.  pro- 
viding that  no  judgment  shall  be  set  aside 
for  any  matter  not  previously  objected 
to  if  the  complaint  contains  a  substan- 
tial cause  of  action.  Western  Union  Tel- 
egraph Co.  V.  Bowen  (Ala.  App.),  76  So. 

§  1B4.  — —  Objections  to  Plea  or  Answer, 

or  to  Subseqtient  Pleadings. 
§  184  (1)  In  General 

General  Rule.— Where  not  attacked  be- 
low the  sufficiency  of  a  plea  can  not  be 
raised  on  appeal.  Bruce  v.  Citizens'  Nat. 
Bank.  IBS  Ala.  S21,  64  So.  83. 

The  sufficiency  of  a  plea  will  not  be  de- 
termined on  appeal  where  no  objection 
was  taken  to  it  below  by  demurrer,  or 
otherwise.     Dojb  i/.  Wadsworth  Red  Ash 

Coal    Co.,    1R5   .Ma.    597,   fl4    So.  341. 

Whether  a  plea  is  bad  in  a  certain  as- 
pect will  be  left  without  conclusive  an- 
swer, where  the  question  was  not  raised 
below  nor  argued  on  appeal.  Bush  v. 
Russell,  ISO  Ata.  S90.  61  So.  373. 

Plea  of  Usury.— The  sufSciency  of  a 
plea  of  usury  can  not  be  questioned  for 
the  first  time  on  appeal.     McCall  v.  Hall, 

182  Ala.  191,  63   So.  68. 

S  194  (S)  Replication  or  Reply. 

Where  not  tested  by  demurrer,  the  suf- 
ficiency of  replications  is  not  presented 
for  review.  Atlas  Life  Assur.  Co.  v.  Mo- 
man,  14  Ala.  App,  400,  69  So.  989. 

§  ISB.    Amendments     and     Supple^ 

mental  Pleadinss. 

Where  it  did  not  appear  that  the   de- 


fendant objected  to  an  amendment,  he 
can  not  complain  on  appeal  of  the  allow- 
ance of  the  amendment.  Southern  R.  Co. 
:■.  Brewster,  9  Ala.  App.  597,  63  So.  790. 

Amendment  Without  Required  Notice. 
— Where  an  amendment  was  without  the 
notice  required,  the  case  will  be  reversed 
on  appeal,  even  though  the  chancellor  and 
counsel  fail  to  note  the  omission  at  the 
hearing.  Smith  v.  Lambert,  196  Ala.  269, 
72  So.  118. 
§  196.  Motions. 

Motion  to  Strike  Evidential  Averments 
from  Complaint. — Rulings  on  motion  to 
strike  certain  evidential  averments  from 
a  complaint  will  not  be  reviewed,  but  the 
questions  must  be  presented  by  objection 
to  the  evidence,  or  by  requesting  charges 
to  the  jury.  Mitchell  v.  Bland.  12  Ala. 
A'pp,  453,  67  So.  800. 
g  197.  Variance. 

A  variance  curable  by  amendment  does 
not  constitute  reversible  erfor  under  a 
rnle  of  court,  where  not  brought  to  the 
attention  of  the  trial  court.  Woodward 
Iron  Co.  V.  Steel,  193  Ala.  538,  68  So.  47.1. 

Under  Circuit  Court  Rnle  34.— Variance 
between  complaint  and  proof,  not  pointed 
out  in  the  trial  court  in  accordance  with 
circuit  court  practice  rule  34  (Hi  Ala. 
xxi>,  will  not  be  considered.  Birmingham 
V.  Carle,  ISl  Ala.  539,  68  So.  22. 

Under  circuit  court  rules  34  and  35,  a 
variance  between  the  allegations  and 
proof  not  brought  to  the  attention  of 
the  trial  court  by  proper  objection  to  the 
evidence  or  otherwise  is  not  ground  for 
reversal.  Slith  Coal  Co.  v.  Harris,  14 
Ala.  App.  181,  68  So.  797. 

Under  circuit  court  practice  .rule  '64 
(175  .^la.  xxi).  the  court  can  not  be  put 
in  error  as  to  variance,  unless  called  to 
its  attention  by  objection  to  the  evidence, 
Bickley,  etc.,  Co.  v.  Porter,  193  Ala.  607, 
69  So.  565. 

Same  —  Illustrations.  —  Under  circuit 
court  rule  34,  the  admission,  in  an  action 
tor  malicious  prosecution,  of  the  warrant 
on  which  accused  was  arrested  can  not, 
on  appeal,  be  questioned  on  the  ground 
of  variance,  where  it  was  not  questioned 
below.  Birmingham  Bottling  Co  v.  Mor- 
ris, 193  .\la.  627,  69  So.  8S. 

Under  rule  of  court  31  (175  Ala.  xxi), 
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requiring  proper  objection  in  trial  court 
(or  variance,  in  a  miner's  action  for  in- 
jories,  where  the  complaint  charged  that 
the  bank  boss  ordered  plaintiff  to  work 
in  a  room,  while  the  proof  was  that  he 
was  ordered  to  inspect  it,  such  variance 
was  not  ground  for  reversal,  in  the  ab- 
sence of  proper  objection  to  the  evidence. 
Woodward  Iron  Co.  v.  Lowther,  191  Ala, 
M2,  69  So.  877. 

In  view  of  new  circuit  court  rule  34 
(ITS  Ala.  xxi),  as  to  necessity  of  specific 
objection  to  variance  in  proof,  giving  af- 
firmative charge  predicated  upon  evidence 
varying  from  the  pleading,  but  not  ob- 
jected to  on  that  ground,  is  not  reversi- 
ble. Allen  V.  Standard  Ins.  Co.  (Ala.), 
73  So.  897, 

Under  direct  provisions  of  circuit  court 
rule  34,  error  to  work  a  reversal  could  not 
be  predicated  upon  refusal  to  give  the  af- 
firmative charge,  because  of  a  variance, 
in  the  absence  of  showing  in  record  that 
appropriate  objection  was  made  to  evi- 
dence.    Mutual  Loan  Soc.  v.  Slowe  (Ala. 

App,),  73  So.  202, 

If  there  was  a  variance  the  trial  court 
could  not  be  put  in  error  for  refusing  the 
general  charge  on  account  of  such  vari- 
ance, when  it  was  not  specially  brought 
to  the  attention  of  the  trial  court,  in 
view  of  circuit  court  rule  34  (17S  Ala.' 
xxi),  providing  that  the  trial  court  will 
not  be  put  in  error  for  refusing  the  gen- 
eral charge  predicated  upon  a  variance 
which  could  be  cured  by  an  amendment, 
nnless  it  appears  from  the  record  that  the 
variance  was  brought  to  the  attention  of 
the  trial  court  by  a  proper  objection  to 
the  evidence.  SI oss- Sheffield  Co.  v.  Ross 
(Ala.),  77  So.  666. 

Under  circuit  court  rule  No.  34  (176 
Ala.  xxi),  requiring  special  objection  for 
Tariance,  in  an  action  for  personal  injuries 
cansed  by  defendant's  automobile  under  a 
count  charging  that  defendant  negligently 
caused  or  allowed  the  injury,  the  court 
conld  not  be  put  in  error  for  the  admis- 
Eion  of  evidence  that  defendant's  agents 
or  servants  did  the  act  of  negligence, 
where  there  was  no  objection  for  vari- 
ance. Morrison  v.  Clark,  196  Ala.  870, 
72  So.  30S. 

Under  circuit  court  rule  34  (173  Ala. 
xxi),  providing  that  the  trial  court  shall 


not  be  put  in  error  for  variance  not  shown 
by  the  record  to  have  been  pfoperly 
brought  to  the  trial  court's  attention,  a 
judgment  in  an  action  on  an  insurance 
policy  could  not  be  reversed  because  of 
variance  between  the  date  of  the  policy 
as  alleged  in  the  complaint  and  the  date 
of  the  policy  introduced  in  evidence, 
where  it  appeared  that  such  variance 
would  have  been  avoided  by  amendment 
without  touching  the  merits  of  the  case  if 
it  had  been  called  to  the  court's  attention 
on  the  introduction  of  the  policy  in  evi- 
dence. United  iBrothers  v.  Kelly  (Ala.), 
75  So,  312. 

§  aos.  Evidence  and  Witnessea. 
§  SOS. In  General. 

Objections  to  evidence  first  raised  on 
appeal  can  not  be  considered.  Birming- 
ham Bottling  Co.  V.  Morris,  193  Ala.  037, 
69  So.  85. 

Admission  of  tcstimoay  is  not  review- 
able unless  objection  was  made  to  the 
question  when  asked  and  exception  taken, 
or  unless  the  answer  was  not  responsive 
and  motion  made  to  exclude  it  and  ex- 
ception reserved.  Seaboard,  etc,  R.  Co. 
V.  Moblcy,  194  Ala,  211,  69  So.  614. 

Where  defendant  made  no  objection 
to  question  until  it  had  been  asked  and 
answered,  and  made  no  motion  to  exclude 
answer,  his  contention  of  error  will  not 
be  considered,  where  there  was  no  excep- 
tion, and  bill  of  exceptions  shows  no  rul- 
ing to  which  an  exception  might  have 
been  reserved.  Denson  v.  Acker  (Ala.), 
78  So.  76. 

Objection  to  affidavits  as  stating  niiat- 
ters  of  information  or  conclusion  held 
not  available  for  the  first  time  on  ap- 
peal, where  they  may  be  fairly  construed 
as  stating  kfliant's  knowledge.  Spenny 
If.  Sorrell,  13  Ala.  App.  6S0,  68  So.  547. 

Competency  of  Witness. — Where  the 
competency  of  a  witness  was  not  chal- 
lenged at  the  trial,  it  could  not  be  raised 
on  appeal.  Gilley  v.  Denman,  18S  Ala. 
561,  64  So.  97. 
§  804.  Admission  of  Evidence. 

The  admission  of  evidence  can  not  be 
reviewed  in  the  absence  of  objections. 
Boshell  V.  Cunningham  (Ala.),  78  So. 
937. 
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Where  there  were  no  objections  below, 
the  competency  of  evidence  can  not  he 
questioned  on  appeal.  Haas  v.  Com- 
merce Trust  Co.,  194  Ala.  672,  «9  So. 
894. 

Evidence  Plaialy  or  Palpably  Illegal. — 
Where  evidence  has  been  admitted,  the 
trial  court  will  not  be  reversed  unless  an 
appropriate  ground  of  objection  was 
made  at  the  trial,  or  unless  the  evidence 
was  plainly  and  palpably  illegal.  Holt 
Lumber  Co.  v.  Givens,  196  Ala.  6*8,  73 
So.  2S7. 

Secondary  and  Parol  Evidence. — South- 
ern R.  Co.  *.  Stonewall  Ins.  Co.,  177 
Ala.  337.  58  So,  313.  See  the  title  AP- 
PEAL AND  ERROR,  g  20i,  vol.  1,  p. 
M2. 

Is  is  too  late  to  object  for  Rrst  time 
on  appeal  that  parol  proof  was  admitted 
to  establish  title  to  lands,  since  the  party 
against  whom  it  was  offered  should  have 
o^bjected  to  the  admissibility  thereof, 
and  had  it  excluded,  if  it  was  not  the 
best  evidence  on  the  subject.  Townley 
V.  Birmingham  Fuel  Co.  (Ala.).  77 
So.  S8. 

Inaurance  Policy.— Assignment  of  er- 
ror for  permitting  introduction  in  evi- 
dence of  insurance  policy  to  which  no 
objection  was  noted  can  not  be  consid- 
ered. Southern  Indemnity  Ass'n  v.  Hoff- 
man  (Ala.  App.),  77  So.  434, 

Conclusion  of  Witnew.  —  Where  no 
objection  was  interposed  that  the  evi- 
dence was  a  conclusion  of  the  witness, 
the  fact  that  it  was  a  conclusion  will  not 
put  the  court  in  error  for  iiol  excluding 
it.  Brantley  v.  State,  11  Ala,  App.  1*4, 
es  So,  678. 

That  the  testimony  of  prosecutrix,  that 
defendant  was  "a  suitor"  of  hers  i 
mere  conclusion,  and  objectionable 
such,  does  not  put  in  error  |he  cour 
overruling  the  objection  to  it;  no  ground 
of  the  objection  suggesting  this  point 
Brantley  t:  State,  11  Ala.  App.  1**,  6S 
So.  678. 
§  SOS.  Exclusion  of  Evidence. 

An  objection  to  exclusion  of  evidi 
could  not  be  sustained  where  not  raised 
at    the   trial.     Louisville,   etc.,    R,    Co. 
Fox,  II  Ala.  App.  353,  6S  So.  917. 

Refusal  to  Exclude  Answer  to  Ques- 
tion Not  Objected  to. — The  trial  court 
will  not  be  put  in  error  for  declinin; 


exclude  the  answer  of  the  witness  where 
it  is  not  shown  that  the  question  calling 
for  such  testimony  was  objected  to, 
Williams  v.  Sute,  7  Ala.  App.  12*,  63 
So.  894. 

g  20S.  Reception    of    Evidence  and 

Examination  of  Witneasea. 

AaUng  of  Qoestiotu — Error  can  not  be 
predicated  upon  the  asking  of  a  question 
which  the  record  fails  to  show  was  asked 
and  objected  to,  and  an  exception  re- 
served. Wilson  V.  State,  195  Ala.  «75, 
71    So.   115, 

g  107.  Arguments  and  Coodnct  of  Coun- 
■eL 

See  post,  TRIAU 

Neceauty  of  Prompt  and  SpMdfic  Ob- 
jection.—Where  counsel  made  statements 
in  the  argument  which  were  without 
support  in  the  evidence,  the  objection 
must  be  interposed  promptly  and  must 
call  the  court's  attention  to  the  absence 
of  evidence,  Nashville,  etc.,  Railway  v. 
Crosby,  183  Ala.  237,  62  So.  889,  cited 
in   note   in   Ann,   Cas.   1916A,  5S3. 

A  judgment  will  not  be  :eversed  be- 
cause of  improper  remarks  of  counsel 
where  it  does  not  appear, that  the  rulings 
of  the  trial  court  in  respect  thereto  were 
promptly  invoked.  Louisville,  etc.,  R. 
Co.  V.  Mason,  10  Ala.  App.  2«3,  64  So. 
154,  cited  in  note  in  Ann.  Cas.  191 6A, 
SS6. 

A  statement  made  by  counsel  for  de- 
fendant can  not  be  relied  on  for  error 
where  no  objection  was  made  to  it  by 
plaintiff.  McCaskey  Register  Co.  v.  Nix 
Drug  Co,.  7  Ala.  App.  309.  61  So,  484. 

Statement  Improper  in  Part — Objectioti 
to  Whole.— Where  only  part  of  a  State- 
ment made  by  plaijitiff'a  counsel  In  argu- 
ment was  improper,  being  without  sup- 
port in  the  evidence,  the  overruling  of 
an  objection  to  the  whole  statement  is 
proper.  Nashville,  etc..  Railway  v.  Cros- 
by, 1B3  Ala.  237.  62  So.  889.  cited  in  note 
in  Ann.  Cas.  1916A.  555.  See  also,  Kin- 
saul  V.  Sute,  8  Ala.  App.  405,  6»  So.  »«. 
cited  in  note  in  Ann.  Cas.  1918A.  5SS. 
§  814.  Instructions, 
g  216.  Objections  in   QeneraL 

A  slight  technical  inaccuracy  in  the 
langtuge  of  an  instruction  otherwise  cor- 
I  rect  is  not   reviewable   when   unobjected 
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to  at   the    trial.      Starks  v.     Comer,   ISO 
Ala.  84.1,  «7   So.  140. 

Chai](e  Not  Reduced  to  Writuig.— Ob- 
jection to  court's  failure  to  reduce  charee 
to  writing  as  required  by  Acts  1815,  p. 
315.  will  not  be  considered  on  appeal 
where  objection  was  not  made  in  the 
trial  court.  Central,  etc.,  R.  Co.  v.  Wil- 
liams <Ala).  75  So.  *01. 

5  tlft.  Requests  and  Failure  to  Give 

Ins&iiction«. 
S  S16  (S)    Further  or  More  Specific  In- 


In  GeneraL — Where  ar 
justified,  the  court  will  not  be  put  in  er- 
I  or  for  failing  lo  give  an  explanatory 
charge  unless  an  explanatory  charge  is 
requested.     Varn-tn   v.    Nabors,    189   Ala. 

464.    66    So.    593. 

Hisleading  Instructioiis — Where  Law 
Not  Incorrectly  Stated. — Birmingham  R.. 
etc..  Co.  V.  Simpson.  177  Ala.  47S,  59 
So.  213.  See  the  title  APPEAL  AND 
ERROR.  S  216  (a),  vol.  1.  p.  356. 

.\  misleading  charge  is  not  reversible 
error,  where  it  asserts  a  correct  propo- 
sition of  law,  and  there  was  no  request 
for  an  explanatory  charge.  .  McCalley  v. 
Penney.    191  Ala.   369.   87   So.   696. 

Where  a  charge  states  a  correct  legal 
proposition,  but  may  be  misleading,  a 
party  can  not  complain  unless  he  re- 
quested an  explanatory  charge.     Varnon 

r.    Nabors,    189    .\la.    464,   66    So.    593. 

Reversible  errar  can  not  be  predicated 
on  giving  of  instructions  which  state 
correct  propositions  of  law  on  ground 
that  such  instructions  are  misleading  in 
absence  of  reiiuest  for  explanatory 
charge.  Karoeles  v.  City  Ice  Delivery 
Co.   (Ala.).  73  So.  642. 

Charge  Defining  Negligence. — Birming- 
ham B..  etc.,  Co.  :■.  Simpson,  177  Ala. 
475,  59  So.  213.  See  the  title  APPEAL 
AND   ERROR,  §  216  (2),  vol.  1,  p.  356. 

Illastrative  Cases.— In  an  action  against 
f.  carrier  for  wrongful  ejection,  and  for 
assault  and  battery,  plaintiff  held  not  en- 
titled to  complain  of  a  charge  in  the  ab- 
sence of  a  request  for  an  explanatory 
charge.  Willoughby  v.  Birmingham  R., 
etc..  Co..  11  Ala.  App.  611,  63  So.  887. 

In  ejectment.  wherein  defendant 
claimed  by  adverse  possession,  the  fact 
that   the   instructions    on  the  Statute    of 


repose  of  20  yearns  were  abstract  and  pos- 
srbly  tended  to  mislead  was  not  ground 
for  reversal,  where  plaintiff  failed  to  re- 
quest an  explanatory  charge.  Jordan  v. 
Smith,  185  Ala.  591,  64  So.  317. 

Any  misleading  tendency  of  a  charge 
in  ejectment  that  the  occupancy  needful 
for  adverse  possession  must  be  clear, 
definite,  positive  and  notorious  could 
have  been  obviated  by  an  explanatory 
charge,  and  reversible  error  could  'not  be 
predicated  upon  it.  Kyle  f.  Jordan,  187 
Ala.   355,  65   So.  o2Z. 

If  the  use  of  the  expression  "malicious 
motive"  in  a  charge  was  misleading  to 
jurors  not  accustomed  to  legal  terms,  a 
party  can  not  complain,  where  he  re- 
quested no  explanatory  ch&rge.  Yar- 
brough  Turpentine  Co.  v.  Taylor  (Ala.), 
78  So.  812. 

Where  an  instruction  in  an  action  fcr 
money  paid  miglit  be  deemed  mislead- 
ing because  of  .ts  failure  to  state  that 
the  request  required  to  be  proved  by 
plaintiff  could  be  either  express  or  im- 
plied, the  objection  could  only  be  ob- 
viated by  a  requested  explanatory  charge, 
and  a  party  faili.ig  to  request  a  charge 
could  not  complain.  Oliver  v.  Camp,  9 
Wa..  App.  232.  6S  So.  469. 

In  an  action  against  an  abutting  prop- 
erty owner  for  injury  caused  by  plaiir- 
tiff  falling  on  the  sidewalk,  the  giving  of 
a  requested  charge  on  contributory  neg- 
ligence which  failed  to  state  knowledge 
or  notice  to  the  plaintiff  of  the  slippery 
condition  of  the  walk,  but  did  state  that 
such  condition  must  have  been  open  and 
apparent  to  plaintiff,  was  not  reversible 
cror,  since  one  definition  of  "apparent" 
is  clear  or  manifest  to  the  understand- 
ing; plain,  evident,  obvious,  known  and, 
if  the  instruction  was  misleading,  plain- 
tiff could  have  asked  an  explanatory 
charge.  Walker  v.  Smith  (Ala.),  74  So. 
451. 

In  suit  on  a  duebill.  where  the  defend- 
ant pleaded  that  plaintiff  agreed  to  ac- 
cept the  rents  of  a  farm  in  full  satisfac- 
tion of  such  bill,  the  contention  of  the 
plaintiff  being  that  the  rent  was  a  mere 
security'  which  he  might  collect  or  not 
at  his  option,  and  the  contention  of  the 
defendant  being  that  the  agreement  was 
that  the  rents  should  satisfy  the  bill  at 
all  events,  where  the  court  charged  that 
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the  jury  might  look  to  the  fact,  if  such 
it  was,  that  plaintiff  collected  rents  on 
the  land  for  a  year  in  determining 
whether  defendant  agreed  with  plain  ti(T 
to  let  him  have  the  rents  in  satisfaction 
of  the  bill,  although  the  charge  was  mis- 
leading, since  it  asserted  no  incorrect 
proposition-  of  law,  and  since  pUintiff 
failed  to  ask  any  explanatory  charge,  it 
was  nqt  reversible  error.  McCallcy  v. 
Penney,  191  Ala.  360,  67  So.  69«. 
S  Sie  (0)  Objection  to  Refus^  of  Re- 
quested Charge. 
AfBraiatiTe  Charge  iot  Variance. — 
Error  in  refusing  defendant  affirmative 
charge  requested  because  of  variance 
can  not  work  reversal,  where  defend- 
ant did  not  comply  with  new  circuit 
court  rules  33  and  34,  requiring  it  to 
bring  variance  to  attention  of  court 
by  peeper  objection  to  evidence.  South- 
ern  Express  Co.  v.   Malone  (Ala.  App.). 

7B    So.    409. 

§  SIS  <7)     Sufficiency  of    Requests    and 
Questions  Raised. 

Requested  Charges  Not  Numbered.^ 
Central,  etc.,  R.  Co.  v.  Stewart,  178  Ala. 
851,  S9  So.  507.  See  the  title  APPEAL 
AND  ERROR,  S  21«  W,  vol.  1,  p.  M7. 
§  SI*.  Trial,  Decision  and  Findings  by 
Court. 

Weight  Given  Illegal  Evidence.— Mc- 
Lester  BIdg,  Co.  v.  Upchurch,  190  Ala. 
23.  eo  So.  173,  See  the  title  APPEAL 
AND  ERROR,  g  219,  vol.  1,  p.  357. 
§  MO.  Hearing,  Findings  and  Report  by 
Referee,   Commissioner   or    Author. 

Register's  Conclusiveness  of  Fact. — 
On  a  bill  for  an  accounting,  where  there 
was  a  decree  in  favor  of  the  defendants 
and  no  specific  adjudication  of  the  ex- 
ceptions to  the  register's  report,  and  both 
parties  in  argument  on  the  exceptions 
stated  that  the  items  in  the  report  were 
substantially  correct,  the  court  would  not 
consider  defendant's  assignments  of  er- 
ror relating  back  to  exceptions  to  the 
register's  conclusions  of  fact,  nor  the 
complainant's  objection  to  their  consid- 
eration, siice  the  court  will  review  only 
such  quts;ions  as  have  been  contested  in 
the  court  below;  but,  where  the  chan- 
cellor restated  the  account  and  substan- 
tially  dispensed    with   the   register's    re- 


port, it  devolved  upon  the  court  to  con- 
sider objections  to  the  chancelior's 
statement  of  the  account,  not  previously 
considered  by  the  court.  Compton  v, 
Collins,  197  Ala.  «42,  73  So.  334. 
§  8S1.  Amoimt  of  Recovery  or  Extent  of 
Relief. 

Judgment  Exceeding  Amowit  Claimed. 
— Swope  V.  Sherman,  7  Ala.  App.  210,  60 
So.  474.  See  the  title  APPEAL  AND 
ERROR,  S  221,  vol.  1,  p.  367. 
§  Stt.  Motion  in  Arrest  or  for  New  Trial 
or  Rehearing. 

Motion  for  New  Trial — ^Jurisdiction. 
— .\ii  objection  lo  determination  of  a 
motion  fo'r  a  new  trial  because  the 
court  was  without  jurisdiction  because 
there  had  been  no  order  continuing  the 
motion  can  not  be  first  raised  on  appeal. 
Shipp  V.  Shelton,  193  Ala.  658,  69  So.  103. 
§  sas.  Judgment 

Under  Code  1S07,  g  4143,  no  judgment 
can  be  annulled,  arrested,  or  set  aside 
for  any  matter  not  objected  to,  if  the 
complaint  contains  a  substantial  cause 
of  action.  Hall  v.  First  Bank,  196  Ala. 
637,   72    So.    171. 

Contrary  to  Evidence. — Napier  v.  El- 
liott. 177  Ala.  113,  58  So.  433.  See  the  ti- 
tle APPEAL  AND   ERROR,  |  333,  vol. 

1,    p.     35B. 

§  XX7.  Proceedings  for  Review. 
Notice   to    Defendant — Statute.— Where 

judgment  was  rendered  against  two  de- 
fendants, and  appellee  did  not  by  proper 
and  timely  motion  raise  the  question  of 
the  appealing  defendant's  compliance 
with  .\cts  1911,  p.  5sa,  relating  to  notice 
to  its  co-defendant,  such  question  could 
not  be  considered.  Southern  R.  Co.  v. 
Irvin.  191  Ala.  622.  68  So.  139. 
§  aSO.  Necessity  of  Timely  Objection. 

See  ante,  "Arguments  and  Conduct  of 
Counsel,"   §   207. 

Objection  to  Complaint  Seasonably 
Made. — Where  the  complaint  in  detinue 
v/as  in  statutory  form  and  did  not  indi- 
cate that  plaintiff  was  a  foreign  corpora- 
tion or  that  it  involved  a  contract  of 
sale  illegal  because  defendant  had  not 
designated  a  place  of  business  and  an 
agent,  an  objection  to  the  admission  of 
the     contract    on     that    specific     ground. 
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and  a  motion  for  a  directed  verdict  for 
the  same  ground,  seasonably  raised  for 
review  the  question  of  the  validity  of  the 
transaction.  Peters  v.  Brunswick-Balke- 
Coilender  Co.,  6  Ala.  App.  507,  60  So.  431. 

Variance- — A  party  can  not  put  the 
court  in  error,  because  of  a  variance,  if 
he  fails  to  object  to  the  evidence  at  the 
proper  time.  Wise  v.  Johnson,  14  Ala. 
App.   396,   69   So.   9S6. 

Qnestiona  to  Witnesaca.— Objections  to 
questions  propounded  to  a  witness  and 
responsive  answers  thereto  could  not  be 
considered  on  appeal,  when  not  seasona- 
bly interposed  below.  Birmingham  R.. 
etc.,  Co.  V.  Roach,  188  Ala.-  306,  66  So,  82. 

An  objection  not  made  until  after  a  re- 
sponsive answer  by  the  witness  held  too 
late  to  entitle  the  objecting  party  to  a 
review.  Charlie's  Transfer  Co.  v.  Leedy, 
9  Ala.  App.  653,  64  So.  305. 

In  a  suit  on  a  note  given  for  the  pur- 
chase price  of  a  light  plant,  where  no 
objection  was  made  to  a  question  when 
propounded  no  reversible  error  was  com- 
mit \ecl  in  refusing  to  exclude  a  respon- 
sive answer.  Adams  Hdw.  Co.  v.  Wim- 
bish   (Ala,),  78  So.  901. 

The  supreme  court  will  not  permit  a 
party  to  experiment  as  to  what  a  ' 
ness  would  answer  to  a  question,  by 
cepting  it  if  favorable,  and  by  moving  to 
exclude  it  if  unfavorable,  by  succ 
fully  excepting  to  the  ruling  of  the  trial 
court  admitting  the  answer.  Adams 
Hdnr.  Cq.  ji.  Wimbish  (Ala.),  78  So.  901 

Requests  to  Charge.— Where  it  did  no 
appear  that  requeots  to  charge  were  madi 
before  the  jury  retired  to  make  up  their 
verdict,  the  propriety  of  the  refusal  of 
such  requests  can  not  be  considered  on 
appeal.     Walker  &  Co.  v.  Norr^s.  10  Ala. 

App.   515,  63    So.   B35. 

Objection  after  Chancery  Temv — On 
appeal  from  a  decree  setting  aside  'a 
veyance  as  in  fraud  of  the  holder  of  a 
judgment  against  the  grantor,  objection 
that  complainant  did  not  prove  an  assign- 
ment to  him  of  the  judgment  held  not 
open  to  the  grantor,  where  not  filed  un- 
til after  the  chancery  term.  Hamner  v. 
Freeman.  18J  Ala.  109,  61  So.  106. 
§  S31.  Necessity  of  Specific  Objection. 
I    aSI    (1)   In   General. 

General  Objection  Insufficient.  —  Bir- 


mingham R.,  etc.,  V.  Saxon,  197  Ala.  136, 
59  So,  584.    See  the  title  APPEAL  AND 
ERROR,  §  231  (1),  vol.  1,  p.  359. 
S  S31   (fl)   Objectiotu  to  Pleadinga  and 
Variance. 

Pleading.— The  appellate  court  will  not 
consider  defects  in  a  pleading  attacked 
by  demurrer  which  were  not  specially 
assigned.  Louisville,  etc.,  R.  Co,  v. 
Jones,   191    .\la.   484,  67   So.  691. 

Where  defects  in  pleadings  are  not 
made  ground  of  demurrer,  they  will  not 
be  considered  on  review.  Minor  v.  Cole- 
man  (Ala.   .^pp.),  74   So.  841. 

ABowance  of  Amendment— A  mere 
general  objection  to  the  allowance  of  an 
amendment  presents  nothing  for  review. 
Tennessee  Coal,  etc.,  R.  Co.  v.  Butler, 
18T  Ala.  51,   65   So.  804. 

A  general  objection  to  the  allowance 
of  an  amendment  to  the  complaint,  to 
wit,  "defendant  objected,"  was  insufficient 
to  preserve  any  question  tor  review, 
Harris  v.  Harris,  190  Ala.  619,  67  So. 
465. 

Variance,— Unljr  rule  34  of  circuit 
court  practice  (175  Ala.  xxi)  the  trial 
court  will  not  be  put  in  error  for  refus- 
ing a  general  charge  predicated  upon  a 
:,  unless  the  record  shows  that  the 
s  brought  to  the  court's  at- 
tention by  a  proper  objection  to  the  evi- 
dence. Louisville,  etc.,  R.  Co.  v.  Ray- 
burn  (Ala.),  73  So.  461. 
g  ftSl  (S)  Objections  to  Evidence  in  Gen- 
eral. 

Error  could  not  be  predicated  upon  an 
objection  to  evidence  for  which  no  ground 
was  stated.  Deslandes  v.  Scales,  187  Ala. 
35,    65    So.    393. 

A  general  objection  to  evidence  as  ir- 
relevant and  immaterial  does  not,  under 
new  circuit  court  rule  34  (175  Ala.  xxi), 
present  any  question  for  review.  South- 
ern R.  Co.  V.  Jordan,  19S  Ala.  538,  68 
So.   418. 

The  admission  of  testimony  which  is 
admissible,  over  an  objection  made  that 
it  was  immaterial.  Irrelevant  and  hear- 
say, does  not  require  reversal,  though  it 
was  objectionable  on  a  ground  not 
pointed  out.  Louisville,  etc.,  R.  Co.  v. 
Kay,  8  Ala.  App.  563,  62  So.  1014. 

Error  can  not  be  predicated  on  rulings 
on    the   admission    of   relevant    evidence 
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over  general  objections  or  refusal  to 
elude  answers  in  the  absence  of  proper 
objections  to  tlie  qneslions.  Oliver  i. 
Oliver.    187   Ala.   ;uo,  65   So.    ;i:3. 

Where  no  particular  objection  was  i:;- 
terposed  to  evidence,  and  bill  of  excep- 
tions disclosed  only  that  defendant  ob- 
jected, and  no  ruling  was  made  and  no 
exceptions  reserved,  and  the  question 
was  not  argued  in  the  brief,  no  question 
as  to  the  admissibility  of  tlie  evidence 
was  presented  for  review.  Sarratt  :■. 
Arthur   (Ala,).  75  So.  365. 

Where  Evidence  Not  Manifestly  Il- 
legal.—The  trial  court  will  not  be  pnl  in 
error  on  its  rulint>:  on  evidence  to  which 
only  a  general  objection  was  interposed 
unless  the  question  on  its  face  called  for 
illcKal  evidence.  English  v.  State,  14  Ala. 
App.    fi;i6,    73    So.    392. 

Under  circuit  rule  33  (3  Code  1907,  p. 
1.'r:7|,  requiring  specific  grounds  of  ob- 
jection to  testimony,  court  would  not 
review  the  admission  of  evidence  not 
manifestly  illegal  and  irrelevant,  and  in- 
capable of  being  rendered  admissible  in 
connection  with  other  evidence.  Adams 
Hdw.  Co.  V.  Wimbish  (Ala.),  78  So.  901. 

Getieral  Objection  to  Mau  of  Testi- 
mony.— Where  a  general  objection  was 
interposed  to  a  mass  of  testimony  the 
admission  of  such  testimony  is  not  er- 
ror unless  all  of  such  testimony  was  in- 
admissible.     Gravett     ^.    State,    11     Ala. 

.•\pp.    211,    65    So.    850. 

Where  general  objection  is  sustained 
to  testimony  obnoxious  to  any  rule  what- 
ever, such  objection  may  properly  be 
sustained  on  appeal.  Louisville,  etc.,  R. 
Co.  V.  Fleming,  194  Ala,  51,  69  So.  12B. 
§  831  (9)  Nature  of  Evidence  in  General. 

Secondary  Evidence.— Error  can  not 
be  predicated  on  the  admission  of  sec- 
ondary   evidence    vjhere    neither    the    ob- 
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exclude  specified  that  the  evidence  was 
secondary,  and  that  the  best  was  ob- 
latnable;  the  evidence  being  compttent 
and  relevant.  Duncan  v.  Watson  (,^la.), 
73  So.  448, 

§  S31    (7)    Reception    of    Evidence,    and 

Competency     and      Examination      of 

Witnesses. 

A  ruling  of  the   court  on   objections  to 

showing   plaintiff   his    answers    to    inter- 


rogatorie 


n,it  be  reviewed  where  no 
stated.      Russell   v.     Bush, 

196    Ala,    309,    71    So.    397, 

Where  a  motion  to  exclude  testimony 
otherwise  competent  failed  to  raise  the 
point  that  it  was  not  responsive  to  the 
question,  the  motion  being  merely  iren- 
eral  and  not  specifying  any  grounds,  that 
the  answer  was  unresponsive  could  not 
avail  the  moving  party  on  ippeal.  Diin- 
away  ;■,  Roden,  14  Ala,  ,-\pp.  .">(U,  71 
So.'  70. 

In  a  father's  action  for  injuries  to  his 
minor  son,  general  objections  to  ques- 
tions calling  for  a  description  of  a 
wringer,  and  how  it  was  operated,  and 
exceptions  to  the  court's  ruling  overrul- 
ing the  defendant's  objection  to  the  ques- 
tions, without  more,  were  not  sufHcient 
lo  present  such  rulings  for  review,  and 
assignments  of  error  thereto  were  not 
well  taken.  Huntsville  Knitting  Mills  ;-. 
Butner    (Ala.),   76   So,    54, 

Leading  Question. — Where  the  defect 
was  not  pointed  out  by  objeciion  to  the 
question  in  the  trial  court,  an  objection 
that  a  question  propounded  to  a  witness 
was  leading  can  not  be  considered  on  ap- 
peal, Thomas  r.  State,  11  Ala.  App.  H5. 
65    So.   S63. 

Question  on  Cross-fixatnituition.- Bir- 
mingham R,.  etc.,  Co.  i:  Saxon.  170  Ah. 
136,  59  So.  584,  See  the  title  .\PPEAL 
AND  ERROR.  §  331  (7),  vol.  1.  p.  380. 
S  ft31    <ff)    Instructions. 

General  Objection  Insufficient.  —  Bir- 
mingham R..  etc..  Co,  7:  .Simpson,  177 
Ala.  475,  59  So.  313,  See  the  title  AP- 
PEAL AND  ERROR,  §  231  (9),  vol.  1, 
p.   360. 

.\n  exception  to  the  portion  of  the 
oral  charge  "as  a  whole,  and  to  each  sen- 
tence thereof  separately  and  severally," 
amounts  to  no  more  than  a  mere  gen- 
eral exception,  wnich  presents  tor  con- 
sideration only  the  charge  as  a  whole, 
and  not  to  any  particular  part  thereof. 
and  is  not  sustained  unless  the  charge  be 
wholly  bad.  Hall  r.  State,  11  Ala,  App. 
95,   65   So,   437. 

§  S39.  Scope  and  Effect  of  Objection, 
g  S3S  (1)  In  General. 

Defects  in  Complaint.— Detects  in  tl,e 
complaint,  not  pointed  out  by  the  de- 
murrer, can    not  he   taken   advantage  of. 
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Eminent  Household  v.  Gallant,  194  Ala. 
eSO.    69    So.  884. 

Defects  in  the  form  of  a  complaint  not 
pointed  out  by  Ihe  assignments  of  the 
demurrer  can  not  be  taken  advantage  of 
on  appeal.  Merritt  r.  Wyatt,  184  Ala. 
362,    63    So.   962. 

Replication. — An  argument  on  appeal 
as  to  the  sufficie:icy  of  a  replication  not 
made  on  grounds  raised  by  the  demur- 
rer thereto  will  not  be  considered.  Beatty 
V.    Palmer,    196   Ala.    67,   71    So,   422. 

Gronnds  of  demurrer  not  specified  as 
required  by  Code  1907,  §  5340,  will  not 
te  considered.  Winfield  Bank,  etc.,  Co. 
r.    Roberts   (Ala.).  75  So,  79. 

Grounds  of  demurrer  to  a  bill  not  as- 
sisted in  the  lower  court  can  not  be  as- 
signed on  appeal.  Mobile  Temperance 
Hall  Ass'n  i:  Holmes,  189  Ala.  271.  65 
So.    1020.  . 

Demurrer  to  Pleas — Part  Good  against 
Demurrer. — Where  appellant  did  not  des- 
ignate any  one  plea  as  being  sufficient, 
his  argument  being  general  and  in  sup- 
port of  all,  and  some  pleas  were  unques' 
tionaly  bad,  the  trial  court's  action  in 
sustaining  the  demurrer  to  them  will  he 
sustained.  Hurst  v.  Fire-Water  Wheel 
Co.,  197  Ala,  10,  72  So.  314. 

Remarks  of  CowimI — No  Request  for 
Instruction. — An  objection  to  improper 
remarks  of  counsel,  without  any  request 
for  an  instruction  to  disregard  is  insuffi- 
cient as  a  basis  for  an  exception.  Bir- 
mingham R.,  etc,  Co.  V.  Gonzalez,  183 
Ala.     273.    61     So.    80. 

§  3SS  (8)  Objections  to  Evidence  and 
Witnesses. 

Improper  Evidence. — Defendant  can  not 
complain  of  admission  of  improper  evi- 
dence over  their  objection  which  was 
not  proper.  Orr  v.  Stewart,  13  Ala.  App. 
542,    69    So.   «49. 

Admission  of  a  deed  may  not  be  com- 
plained of,  though  there  was  good  ground 
of  objection;  the  objections  made  thereto 
not  having  been  tenable.  Swindall  i'. 
Ford.   184  Ala.   137,  G3  So.  651. 

Documentary  Evidence. — In  an  action 
for  breach  of  a  (oiitract  for  the  sale  of 
a  number  of  lo^.s  where  written  specifi- 
cations of  the  sizes  of  the  logs  were  of- 
fered in  evidence,  the  general  objection 
that     the    iwhole    were    irrelevant,    imma- 


terial and  incompetent  is  not  sufficient, 
the  specifications  generally'  being  admls: 
sible,  to  raise  the  question  of  whether 
the  specifications  were  objectionable  in 
form  or  were  secondary  evidence,  etc. 
Curjel  &  Co.  v.  Hallett  Mfg.  Co,  (Ala.), 
73    So.   938, 

Best  Evidence. — In  the  absence  of  ob- 
jection that  a  statement  itself,  which  was 
prepared  by  a  witness,  should  be  ofllered 
instead  of  testimony  of  its  contents,  the 
question  whether  the  admission  of  evi- 
dence of  its  contents  was  error  can  not 
be  raised.  Bulluck  v.  Mason,  104  Ala. 
663,   69    So.   882, 

Objection  on  Particular  Ground. — Bir- 
mingham R,,  etc.,  Co.  V.  Saxon,  179  .\la. 
136,  59  So.  584.  See  the  title  APPE.^L 
AND  ERROR,  §  232  (2)  vol.  I,  p.  3G1. 

Where  a  particular  objection  to  i  vi- 
dence  was  not  pointed  out  in  the  lower 
court,  the  evidence  being  otherwise  ad- 
missible, it  can  not  be  taken  advantage 
of  on  appeal.  Curjel  Sl  Co.  v.  Hallett 
Mfg.    Co.    (Ala,).    73    So.    938, 

Permitting  plaintiff,  in  order  to  prove 
that  he  had  done  small  item  of  work, 
not  inclnded  in  contract,  to  answer,  over 
defendant's  objection,  specifically,  that 
there  was  no  claim  for  extra  work,  and, 
generally,  that  question  called  for  irrele- 
vant, illegal,  incompetent,  and  immate- 
rial testimony,  the  question  whether  any 
extra  work  outside  of  that  specified  in 
contract  had  been  done,  held  not  reversi- 
ble error,  as  the  complaint  containing 
the  common  count  tor  work  and  labor 
doTie  answered  the  specific  objection, 
while  the  general  objection  failed  to  point 
out  that  the  question  assumed  the  ex- 
istence of  an  express  contract  which  de- 
fendant denied,  Denson  tJ.  Acker  (Ala.), 
78    So.    76. 

Qualification  of  Witness.— Objection 
that  witness  was  not  qualified,  to  answer 
question  saves  that  point  for  review, 
although  question  was  thereafter  qualified 
in  another  respect  before  being  answered,  ' 
and  objection  was  not  renewed  to 
amended  question.  Wear  i;  Wear, 
fAla.),   76   So-   111, 

Objection  to  Proper  Question— State- 
ment Volunteered. — An  objection  to  a 
proper  question  does  not  authorize  a  re- 
view of  a  volunteered  statement  by  the 
witness  to  which   no  objection   or  motion 
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to  exclude  wis  made.     Russell  i 
IM  Ala.  80»,  71  So.  3ftT. 


Bush,    reviewable.     Western   Railway 
197  Ala.  367,  73  So.  Ml. 


S   U3.    Mode    of   Haking    Objection    in 
General. 

Demurrer  to  Coroplunt — Under  Code 
1907,  S  9340,  defects  in  a  cotnplaint,  not 
pointed  out  by  demurrer  thereto,  can  not 
be  considered  on  appeal.  Deason  v. 
Gray,  18S  Ala.  «72,  Gfi  So.  Me. 

Requested  Instructions. — The  question 
of  pUinlifTs  right  to  recover  damages 
claimed  in  the  complaint  is  properly  pre- 
■ented  in  the  lower  court,  so  as  to  allow 
Its  review  on  appeal,  by  defendant's  re- 
quested instructions  directed  at  such 
right.  Birmingham  Transfer,  etc.,  Co.  v. 
Still  (Ala.  App.),  61  So.  «ll. 

Repetition  of  Objection. — In  widow's 
statutory  ejectment  to  recover  SO  acres 
as  her  homestead,  where  no  objection 
was  made  to  reception  of  petition  in 
probate  filed  by  widow,  her  previous  ob- 
jection to  her  examination  in  reference 
to  petition  on  ground  it  was  illegal,  im- 
material, etc.,  was  ineffectual  to  reserve 
the  inadmissibility  of  the  paper  for  re- 
view in  the  supreme  court.  Hodges  v. 
Hodges  (Ala.),  77  So.  741. 
§    S34.    Necessity  of  Motion   Presenting 

Objection. 
9  M7.  — =-  At  Trial  or  Hearing. 

Motion  to  Exclude  Evidence.— Bir- 
mingham R..  etc.,  Co.  V.  Saxon,  17fl  Ala. 
136.  59  So.  5S4,  See  the  title  APPEAL 
AND  ERROR,  §  237,  vol.  1,  p.  362. 

Nonresponsive  answers  by  a  witness, 
not  met  by  a  motion  to  exclude,  will  not 
be  considered.  Atlanta,  etc..  R.  Co.  v. 
Fowler,  193  Ala.  373,  fifl  So.  3n;i. 

Where  a  question  did  not  call  for  im- 
proper testimony,  a  party  must  move  to 
Strike  an  illegal  answer  and  can  not 
predicate  error  on  the  overruling  of  ob- 
jections (o  the  question.  Louisville,  etc., 
R.  Co.  J'.  Jones.  194  Ala.  334,  70  So.  133. 

Statement  of  Counsel. — A  statement 
made  by  counsel  for  defendant  can  not 
be  relied  on  for  error,  where  no  motion 
was  made  to  exclude  it.  McCaskey  Reg- 
ister Co.  V.  Nix  Drug  Co.,  7  Ala.  App. 
309.  61  So.  484, 

In  the  absence  of  motion  to  exclude 
improper  or  objectionable  argument  of 
opposing  counsel,  such   argument   is  not 


Mays, 


§  SU. Review  of  Specific  Questions 

and  Particular  Decisions. 

Verity  of  Record. — Where  no  motion 
was  made  to  strike  portions  of  the  rec- 
ord, no  question  as  to  its  verity  was  pre- 
sented on  appeal.  Cox  Hat  Co.  v.  Ad- 
ams, U  Ala.  App.  426.  70  So.  203. 
3  S4S.  Necessity  of  Ruling  on  Objection 
or  Motion. 

An  objection  to  the  remarks  of  op- 
posing counsel  which  invoked  no  ruling 
of  the  court  afforded  no  basis  for  an  as- 
signment of  error  with  respect  thereto. 
Headley  v.  Harris,  iM  Ala.  SSO,  71  So. 
695. 

Objections  to  Answer. — Where  there 
was  no  ruling  by  the  court  below  upon 
the  complainant's  objection  to  the  de- 
fendant's answer,  it  would  be  passed  on 
appeal  without  further  notice.  Vidmer 
V.   Lloyd,   193  Ala.  38«,  69  So.  4S0. 

Ruling  on  Demurrers. — Where  no  rul- 
ing is  shown  on  a  demurrer,  it  can  not 
be  reviewed.  Western  Union  Tel,  Co. 
V.  Williams  (Ala.  App.),  78  So.  414. 

Where  chancellor  did  not  rule  on  de- 
murrers, held  that  questions  raised  will 
not  be    considered  on   appeal,  except   in 

with  proof  justify  relief  awarded,  Ala- 
bama, etc..  Railway  v.  Tolman  (Ala).  76 
So.  381, 

In  absence  of  ruling  on  general  ob- 
jection to  evidence  or  motion  to  exclude 
evidence,  assignments  of  error  predi- 
cated on  alleged  erroneous  overruling 
of  objection  or  admitting  evidence  will 
not  be  sustained.  Empire  Clothing  Co. 
V.  Roberts,  etc..  Shoe  Co.  (Ala.  App.), 
75  So.  63*. 

Objections  to  evidence  in  equity  pro- 
ceeding held  not  reviewable  on  appeal, 
when  not  shown  to  have  been  brought 
to  chancellor's  attention,  or  that  rulings 
were    made    thereon.      Prince    v.    Prince, 

194  Ala.   455,  fl9   So.   906, 

Motion  for  New  Trial— Illegal  En- 
dence  Admitted.— A  ground  of  a  motion 
for  new  trial  based  on  the  admission  of 
evidence  will  not  be  considered  where 
no  ruling  at  the  trial  was  invoked  as  to 
the    admissibility  of    the  evidence.     Ad- 
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una  V.  Southern  R.  Co.,  9  AU.  App.  301, 
U  So.  4«<. 

(C)  EXCEPTIONS. 

I  ML  Necessity  in  Oeneral. 

Where  there  was  no  exception  to  a 
ruling  of  the  trial  court,  the  assignment 
of  error  based  thereon  will  not  be  re- 
viewed. Adams  v.  Bibby,  IM  Ala.  652, 
«9  So.  588. 

Uatters  assigned  in  the  motion  for 
new  trial  as  error  can  not  be  availed  of 
on  appeal  unless  they  were  excepted  to 
at  tbe  proper  time  during  trial.  Ewart 
Lumber  Co.  v.  American  Cement  Plaster 
Co..  »  Ala.  App.  152,  52  So.  «60. 
)  US.  Review  of  Rnlingg  as  to  Pleadings. 
f  US. In  General. 

StrikinE  Plea. — Where  no  exception 
was  reserved  to  the  action  of  the  court 
below  in  striking  defendant's  plea,  noth- 
ing is  presented  for  review  as  to  such 
action.     Walker    v.  State,    11  Ala.    App. 

108,  «5    So.   713. 

Misjoinder  of  Courts. — In  the  absence 
of  appropriate  exception,  the  improper 
joinder,  in  an  action  by  an  injured  serv- 
ant of  a  railway  company,  of  counts 
Kcking  recovery  under  the  federal  and 
stale  Employers'  Liability  Acts  can  not 
be  considered  on  appeal.  Atlantic,  etc, 
R.  Co,  V.  Jones,  »  Ala.  App.  499,  63  So. 
S»3. 
i  IH. As  to  Amendment. 

Where  it  did  not  appear  that  the  de- 
fendant excepted  to  an  amendment,  he 
can  not  complain  on  appeal  of  the  al- 
lowance of  the  amendment.  Southern 
R.  Co.  V.  Brewster.  9  Ala.  App.  597,  63 
So.  790. 

i  U7.  Review  of  Rulings  or  Orders  be- 
fore Trial  or  Hearing. 

Where  no  exception  was  reserved  to 
the  action  of  the  court  in  requiring  the 
parties  to  go  to  trial  upon  plaintiff's 
complaint  in  assumpsit  and  defendant's 
plea  of  the  general  issue,  with  leave  to 
give  in  evidence  any  matters  of  defense 
as  if  properly  pleaded,  the  case  will  be 
treated  on  appeal  as  if  there  were  ap- 
propriate pleas  setting  up  'every  defense 
to  which  the  evidence  was  applicable. 
Garnett  v.  Parry  Mfg.  Co.,  18S  Ala.  326. 
M  So.  559. 


§  m.  Review  of  Proceedings  at  Trial. 

§    SS&.  Mode  and  Conduct  of  Trial 

in  GeneraL 

Motion  to  Correct  Ntuc  Pro  Tunc 
Hinote  Entries. — Where  the  bill  of  ex- 
ceptions does  not  show  that  an  excep- 
'  tion  was  reserved  to  a  ruling  on  a  mo- 
tion to  correct  nunc  pro  tunc  minute 
entries  in  the  case,  the  action  of  the 
court  thereon  is  not  presented  for  re- 
view. Lewis  V.  State,  10  Ala.  App.  81, 
M  So.  537. 

9  MO.  Rulings  as  to  Evidence. 

S  WO  (1)  In  General. 

A  ruling  on  evidence  to  which  no  ex- 
ception is  shown,  can  not  be  reviewed. 
Jones  V.  White,  189  Ala.  622,  «8  So.  WW. 

Where  no  exception  was  reserved  to 
any  ruling  of  the  court  relative  to  the 
admission  or  rejection  of  evidence,  its 
admission  can  not  be  reviewed  on  ap- 
peal. Phillips  V.  ?tate,  11  Ala.  App.  168, 
6B  So.  673. 

Unless  the  record  affirmatively  shows 
that  evidence  admitted  was  objected  to 
and  that  the  ruling  thereon  was  excepted 
to  at  tlii  time,  the  court  will  not  review 
the  question  of  the  admissibility  of  such 
evidence.  Thomas  v.  State,  12  Ala.  App. 
2TB,   68   So.  524. 

Limiting  Purpose  of  Evidence. — An 
exception  must  be  reserved  to  the  limi- 
tation of  evidence  in  order  to  present 
that  question  for  review  on  appeal. 
Cogbill  V.  State,  8  Ala.  App.  223.  62  So. 
406. 
§  MO  (3)  Exclusion  of  Evidence. 

Question  on  Cross- Examination. — -The 
exclusion  of  a  question  on  cross-exami- 
nation can  not  be  reviewed  when  not 
made  a  subject  of  exception,  Illinois 
Cent.   R.   Co.   v.   Robinson.    189   Ala.   523, 

66  So.  S19. 

§  260  (3)  Reception  of  Evidence  and  Ex- 
amination of  Witnesses. 
The  admission  of  illegal  evidence  can 
lot  be  reviewed,  though  assigned  as  a 
ground  for  motion  for  new  trial,  unless 
an  exception  was  seasonably  reserved  at 
trial.     Phillips  v.  Jackson.   190  Ala.   586, 

67  So.  450. 

Error  can  not  be  predicated  upon  the 
asking    of   a    question    which    the    record 
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fails  to  show  was  asked  and  objected  to. 
and    an   exception    reserved.     Wilson     v. 
Slate.  195  Ala.  675.  71  So.  115. 
Refusal    to   exclude   evidence    held    not 


,'able 


reptio 


the 


ruling  was  taken.  Seaboard,  etc.,  R. 
Co.  r.  Mohtey,  194  Ala.  311,  69  So.  614. 
Exception  to  Question  Eliciting  An- 
swer.—N'ashville.  etc..  Railway  t.  Hinds 
(Ala.  App.).  CO  So,  -109.  See  the  title 
APPEAL  AND  ERROR.  §  260  (31,  vol. 

1,   p.   367. 

Where  no  exception  waa  taken  to 
overruling  of  objection  before  question 
was  answered,  motion  to  exclude  the 
answer  and  exception  to  the  ruling  held 
to  present  nothing  for  review.  Atlanta, 
etc.,  R.  Co.  f.  Fowler,  192  Ala.  373,  68 
So.   283. 

§  MO  (4)  On  Trial  by  Conrt. 

Where  no  exceptions  were  reserved 
to  action  of  trial  court  trying  case  with- 
out jury  in  overruling  motions,  assign- 
ments of  error  to  such  action  can  not  be 
reviewed.  Wade  r,  Killen  (Ala.),  7S 
So.  970. 

§  SSI.  Rulings  as  to  Arguments  and 

Conduct  of  Counsel. 

Separate  Objections  —  Single  Excep- 
tions to  All  Rulings.— Where,  though 
objections  to  alleged  improper  remarks 
of  counsel  were  made  and  overruled 
separately,  only  one  exception  was  taken 
to  all  of  the  rulings,  and  some  of  the  re- 
marks were  not  improper  or  prejudicial, 
the  exception  could  not  be  sustained, 
Binninfrham  R,.  etc.,  Co,  v.  Gonzalez.  183 
Ala.  27.'i,  61  So,  80. 

9  M3.   Instructions,  and   Failure  or 

Refusal  to  Give  Instructions. 

One  can  not  complain  on  appeal  of 
portions  of  the  court's  oral  charge  to 
which  the  court's  attention  was  not 
called  by  objection  and  exception. 
Smith  V.  State,  7  .Ala.  App.  55,  62  So, 
301. 

9  MS.  Exceptions  to   Decisions  or   Find- 
ings bf  Court. 

Under  Code  1907,  S  5359.  as  amended 
by  Acts  1915,  p.  S24,  the  Ending  of  fact 
by  a  court  upon  trial  without  a  jury  is 
subject  to  review  without  exceptions, 
McDonongh  v.  Commercial  State  Bank 
(Ala.  App.).  73  So.  754. 


§  888.  Review  of  Sufficiency  of  Evidence 
to  Sustain  Verdict,  Findings  or 
Judgment. 

Under  Acts  1888-89,  p.  800,  §  7.  rela- 
tive to  Jefferson  county,  held,  that  cor- 
rectness of  conclusion  and  judgment  of 
.circuit  court  on  the  evidence  can  not  be 
reviewed  without  an  exception  to  the 
judgment.  Hill  v.  Condon,  14  Ala.  App. 
332.  70  So.  208. 

Trial  without  Jury — On  the  trial  of  a 
cause  without  a  jury  either  party  may 
by  bill  of  excep.tions  present  for  review 
the  judgment  of  the  trial  court  on  the 
evidence  without  an  exception  thereto. 
Wallace  v.  Croslhwait.  196  Ala.  356.  71 
So.  666.     , 

§  S70.  Exceptions  to  Rulings  and  Orders 
after  Trial  or  Judgment. 

Motion  for  New  Trial. — Assignment 
of  error  based  on  denial  of  new  trial 
will  not  be  considered,  where  no  excep- 
tion was  resei'ved  to  court's  ruling  on 
motion,  and  substance  of  evidence  in  the 
case  and  decision  of  the  court  on  the 
motion  was  not  reduced  to  writing,  as 
required  by  Gen.  Acts  1915,  p.- 723.  gov- 
erning appeals  from  decisions  on  motion 
for  new  trial.  Bynum  *.  Terry  (Ala. 
App.),  77  So.  929. 
§  879.  Necessity  of  Timely  Exception. 

Exceptions  not  showing  when  they 
were  taken  present  no  question  for  re- 
view. Mitchell  V.  Bland,  12  Ala.  App. 
453.  67   So.   800. 

Objections  to  Charge — Before  Jury- 
Retire. — Exceptions  to  the  oral  charge 
can  not  be  considered,  where  it  Joes  not 
affirmatively  appear  thai  they  were  re- 
served before  the  jury  retired.  Carter 
V.  Tennessee  Coal,  etc.,  R.  Co..  180  Ala. 
367.  61  So.  65. 

\n  exception  to  a  part  of  the  court's 
oral  charge,  not  shown  to  have  been 
taken  pending  the  trial  and  before  the 
jury  retired,  can  not  be  considered.  Mc- 
Caskey  Register  Co.  v.  Nix  Drug  Co., 
7   .'Ma.   .^pp.  309,  61   So.  48*. 

It  must  be  made  affirmatively  to  ap- 
pear from  the  record  that  exceptions  to 
the  oral  charge  of  the  court  were  duly 
reserved  before  the  jury  retired  in  or- 
der to  put  the  trial  court  in  error  as  to 
giving  such  charge.  Wade  v.  State,  14 
Ala.  App.  130.  72  So.  269. 
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The  record  examined  aad  held  suffi- 
cient to  indicate  thai  the  exceptions  to 
the  oral  charge  were  taken  in  proper 
time,  and  that  the  same  will  be  reviewed. 
Wade  r.  State,  14  Ala.  App.  130,  72  So. 
»B. 

S  tn.  Necessity  of  Specific  Exception. 
i  S73  (1)  In  General 

Exceptions  Held  Too  General.— Ex- 
ceptions in  form,  "Plaintiff  objected  and 
moved  to  exclude  about  mer^andise ; 
motion  and  objection  sustained;  de- 
fendant excepted;"  and,  following  a  se- 
ries of  answers.  "Defendant  objected  to 
the  question  and  answer  concerning  the 
changing  of  the  name  on  the  account 
book;  overruled;  defendant  excepted"— 
were  too  general  and  indefinite.  Mitch- 
ell V.  Bland.  13  Ala.  App.  453,  67  So.  800. 


Exception  Not  Separating  Good  and 
Bad  Portions.— Where  an  oral  charge. 
to  which  exception  was  taken,  included 
correct  statements  of  the  law,  the  court 
can  not  be  put  in  error  where  the  ex- 
ception does  not  separate  the  bad  from 
the  good  parts  of  the  charge,  Sloss- 
ShefGeld  Steel,  etc.,  Co.  ti.  DUnn,  O  Ala. 
App.    S24.    63    So.    812. 

Where  exceptions  to  an  oral  charge 
did  not  point  out  the  obnoxious  portions 
but  were  of  a  general  nature  directed  to 
several  judicial  statements,  some  of 
which  were  clearly  correct,  they  could 
not  be  considered  on  appeal.  Jordan  ;'. 
Smith,  1»5  Ala.  S91,  64  So.  317. 
|>t73  (7)    Nature  of  Defect  in    Inatruc- 

Charge  on  Burden  of  Proof— One  of 
Three  Propositions  Erroneous. — Where 
an  exception  to  a  charge  on  the  burden 
of  proof,  which  contained  three  distinct 
propositions,  one  of  which  was  errone- 
ous, in  stating  that  the  burden  was  on 
contestants  to  prove  that  activity  of  n 
legatee  occupying  a  confidential  relation 
with  testatrix  was  intermeddling  to  pro- 
cure wilt,  and  not  requested  by  testa- 
trix, was  not  specifically  addressed  to 
that  part  of  the  charge  which  was  error. 
the  case  will  not  be  reversed  for  the  er- 
ror indicated.  O'Neill  v.  Johnson.  197 
Ala.  502,  73  So.  21. 


§    373   (6)   Requests  and  Failure  or  Re< 
fusal  to  Give  Instructions. 

Exceptions  Go'od  in  Part— Where  the 
exceptions  reserved  to  the  refusal  of 
charges  are  to  them  as  a  whole  and  not 
separately,  the  court  will  not  be  charged 
with  error  if  any  of  the  instructions  were 
properly  refused.  Tombigbee,  etc.,  R. 
Co.  V.  Morris,  10  .-Ma.  App.  322.  65  So. 
307. 

§  i74.  Scope  and  Effect. 
§  874  (1)  In  General. 

Single  Exception  to  Rulings  on  Sepa- 
rate  Objections. — See    ante.  "Rulings    as 
\o  Arauments  and  Conduct  of  Counsel," 
9  361. 
§  S74  (3)  Ruling's  as  to  Evidence. 

Construed  against  Exceptor. — Excep- 
tion to  evidence  must  be  construed  most 
strongly  against  exceptor.  Wade  v. 
Killen  (Ala.).  75  So.  »70. 

Testimonjr  Admitted  Subject  to  Mo- 
tion to  Exclude. — Where  exception  was 
taken  to  the  action  of  the  court  in  al- 
lowing a  question  asked  a  witness  to  be 
answered  on  condition  that  the  testi- 
mony was  admitted  subject  to  subse- 
quent motion  to  exclude,  but  no  excep- 
tion was  reserved  to  the  admission  of 
the  evidence,  the  ruling  was  not  review- 
able   on    appeal.     Ballard    v.    Bank.     187 

Ala.    335.   65    So.    356. 

§  274  <5)  Instructions. 

Insufficient  Exceptions.  —  In  action 
against  a  light  and  power  company,  an 
exception  to  the  words  in  the  oral 
charge  "then  this  company  would  have 
been  guilty  of  want  of  negligence  or 
wanton  wrong"  presented  nothing  for 
review;  the  exception  being  indefinite 
and  incomplete.  Birmingham  R.,  etc., 
Co.  V.  Jackson  (Ala.).  73  So.  637. 

Exceptions  which  merely  show  that 
exception  was  "reserved  to  the  court's 
oral  charge  with  reference  to  title  pass- 
ing," or  to  the  court's  charging  the  jury 


mt  1 


1  the  I 


iuf- 


fieient    to    preserve   any   particular   action 
for  review.     Gossett  v.  Morrow,  187  Ala. 

387,   65   So.   826. 

Exception  without  Merit. — In  action 
against  a  light  and  power  company,  for 
death  from  live  wire,  an  instruction  be- 
ing given  as  to  defendant's  duty  to  have 
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inquiries  made  over  its  line  after  Buch  a 
storm  as  would  likely  result  in  damage 
to  its  wires,  an  exception  to  merely  part 
of  a  sentence  therein  reading  "it  would 
be  the  duty  of  the  company  to  have 
made  inquiries  over  its  line"  held  vfith- 
out  merit.  Birmingham  R.,  etc.,  Co,  v. 
Jackson  (Ala.),  73  So.  687. 
§  t7i  (4)  Decision  or  Findings  by  Court, 
Referee,    Commissioner   or   Auditor. 

Agreed  Case, — Where  cause  was  tried 
on  agreed  statement  containing  no  dis- 
puted facts,  exception  to  the  court's 
conclusion  as  evidenced  by  the  judgment 
held  all  that  was  necessary  to  a  review. 
Parker-Blake  Co.  v.  Ladd.  14  Ala.  App. 
407,  70  So.  18B. 
§  «74  (7)  Verdict  or  Judgment. 

Settlement  of  Guardian's  Account  by 
Probate  Court.— Under  Code  1907,  § 
2856,  decree  of  probate  court  on  final 
settlement  of  guardian's  account  may  be 
reviewed  on  exception  to  the  decree 
alone,  without  separate  exceptions  to  the 
rulings  on  each  item  of  debit  or  credit. 
McGowan  v.  Milner,  14S  Ala.  44,  70  So. 
175. 

Conclusion  of  Court  on  Agreed  State- 
ment of  Facts. — See    ante.   "Decision   or 
Findings    by    Court,     Referee,     Commis- 
sioner or  Auditor,"  §  874   (6). 
§  S7S.    Necessity  of    Ruling  on    Excep- 

Exceptions  not  showing  any  ruling  of 
the  court  presented  no  question  for  re- 
view. Mitchell  V.  Bland,  18  Ala.  App. 
463,  «T  So.  800. 

(D)    MOTIONS  FOR   NEW  TRIAL. 
§  B87.  Review  of  Proceedings  at  Trial. 

9    MS. Instructions,  and  Failure  or 

Refusal  to  Give  Instructions. 

Where  the  giving  of  a  charge  was  not 
made  a  ground  of  a  motion  for  a  new 
trial,  the  supreme  court  can  not  consider 
it  on  appeal.  McCary  v.  Alabama,  etc., 
B,  Co..  182  Ala,  597,  63  So.  18. 
§  S>3.  Review  of  Objections  to  Verdict, 
Findings  or  Judgment. 

Conclusion  of  Jury— Act  in  Scope  of 
Employment. — In  an  action  against  a 
mining  company  for  loss  from  injuries 
to  plaintiff's  wife  from  fright,  caused  by 
the     act     of     defendant's     employee     in 


shooting  a  dog  in  her  presence,  the  cor- 
rectness of  a  conclusion  of  the  jury  that 
the  employee  in  shooting  the  dog  was 
acting  within  the  scope  of  his  employ- 
ment could  not  be  considered  on  appeal, 
in  the  absence  of  a  motion  for  new  trial. 
Alabama  Fuel,  etc.,  Co.  v.  Baladoni 
(Ala.  App.).  73  So.  205. 
§  295.  Review  of  Amount  of  Recovery 
or  Relief  Awarded 
Redaction  of  Excessive  Judgment — 
Under  Acts  1915.  p.  610.  touching  re- 
versal for  excessive  judgment,  and  Code 
1B07,  S  2846.  as  amended  by  Acta  1911, 
p.  1«S.  and  Acts  1915,  p.  722,  touching 
review  of  motion  for  new  trial,  held  that 
the  court,  on  appeal,  can  not  reduce  an 
excessive  judgment,  in  the  absence  of  a 
motion  to  such  effect  in  the  lower  court; 
such  question  being  properly  raised  in 
the  trial  court  by  a  motion  for  a  new 
trial.  Central,  etc.,  R.  Co.  f.  Chambers, 
197  Ala.  93;  73  So.  391. 
g  SOS.  Sufficiency  and  Scope  of  Statement 
of  Grounds- 
Verdict  Contrary  to  Law. — An  assign- 
ment of  error  in  the  motion  for  new 
trial  that  the  verdict  is  contrary  to  the 
law  >s  too  general  to  warrant  considera- 
tion on  appeal.  Ewart  Lumber  Co.  v. 
American  Cement  Plaster  Co.,  9  Ala. 
App.  153,  63  So.  560. 

Verdict  Contrary  to  Law  and  Evi- 
dence.— An  objection  stated  as  a  ground 
for  new  trial  that  the  verdict  is  contrary 
to  the  law.  and  the  evidence  presents  for 
review  only  whether  the  preponderance 
of  the  evidence  against  the  verdict  is  so 
decided  as  to  clearly  convince  the  couct 
that  it  is  wrong  and  unjust.  McDuffie  & 
Sons  V.  Weeks,  9  Ala.  App.  282,  63  So. 
739. 

Verdict  Contrary  to  Law  and  Instruc- 
tions.— A  motion  for  a  new  trial  speci- 
fied as  grounds  therefor  that  the  verdict 
was  contrary  to  law  and  the  court's  in- 
structions, that  the  court  erred  in  giving 
charges  requested  by  plaintiff  "the 
court's  action  in  giving  each  of  said 
charges  separately  and  severally  being 
urged  for  error,"  and  that  the  court 
erred  in  refusing  charges  requested  by 
defendant,  "the  court's  action  in  refus- 
ing to  give  each  of  said  charges  sepa- 
ately  and  severally  being  urged  for  er- 
ror."    Held,  that  these  grounds  were  too 
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gtoeral  to  authorize  a  review  of  the 
charges  given  and  refused.  Southern  R. 
Co.  V.  Carroll.   14  Ala.  App.  374,  70  So. 

9d4. 

VI.  PARTIES. 
9  S>1.  Appellants  or   Plaintiffs  in  Error. 

J  313, Separate  Proceedii^a  by  One 

or  More   Coparties. 
!  113  (1)  In  General. 

Under  .Acts  1911,  p.  589,  an  appeal 
from  a  judgment  against  two  or  mor( 
defendants  may  be  taken  by  one  defend- 


}  sa    (S)    Parties    Severally    Liable    or 
Having   Separate   Interests. 

Under  the  statute,  Code  1907,  §  3684. 
u  amended  by  Acts  1911,  p.  589,  an  ap- 
peal by  one  only  of  several  parties  to  a 
jadgmeni  is  authorized.  Birmingham  v. 
Hawkins.  196  Ala.  127,  73  So.  2i. 
9  113  (3)  Parties  Jointly  Liable  or  Hav- 
ing Joint  Interests. 

Where,  in  tort  against  defendant  and 
code  fen  dan  t,  a  single  judgment  for 
plaintiff  against  defendant  and  for  code- 
fendant  was  rendered,  defendant  could 
alone  appeal.  Southern  Bitulithic  Co.  v. 
Perrine,  191  Ala.  411,  «7  So.  601. 
9  »l.  Death. 
i  m.  —  Before  Appeal  or  Writ  of  Er- 

Under  Code  1907,  §  2ft!3,  when  party 
•o  judgment  dies  before  appeal,  appeal 
iwy  be  prosecuted  by  or  against  legal 
representative,  on  producing  satisfactory 
evidence  of  death  and  grant  of  letters 
testamentary  or  of  administration.  Flem- 
ing V.  Copeland  (Ala.).  76  So.  857. 

{  S33.  Pending  Appeal  or  Writ  of 

Error. 

Where  a  cause  is  regularly  submitted 
on  appeal  to  the  supreme  court,  neither 
Ihe  death  nor  disability  of  any  of  the 
Psrtie*  subsequently  occurring  will  dis- 
turb the  submission.  Vandiver  r.  Amer- 
ican Can  Co..  190  Ala.  352,  67  So.  299. 

i  B*. Continnance    or    Revival    of 

Proceedings. 

Ketesiity  of  Revival.— Where,  at  time 
0'  attempted  perfection  of  appeal  to  the 
supreme    court,    complainant    was    dead, 


no  binding  judgment  could  be  rendered, 
without  revivor.  Fleming  v.  Copeland 
(Ala.),  76  So.  8S7. 

Time  for  RevivaL — Where  order  grant- 
ing revivor  in  name  of  complainant's 
widow  was  prematurely  made  before 
date  for  hearing  of  petition  for  revivor 
in  notice  to  defendant,  defendant  was 
not  concluded  in  the  order  or  decree. 
Fleming  v.   Copeland   (Ala.),  76  So.  857. 

Revival  by  Personal  Representative. — 
The  personal  representative  of  one  in- 
jured by  a  final  decree  may  under  the  di- 
rect provisions  of  Code  190T,  S  2837, 
perfect  the  appeal,  which  appeal  must 
be  taken  within  12  months.  Ex  parte 
Jonas,  186  Ala.  567,  64  So.  960 

After  Appeal  Perfected  —  Jurisdiction 
of  Trial  Court. — After  the  appeal  is  per- 
fected, the  trial  court  can  not  authorize 
a  revivor  on  the  death  of  a  party.  Las- 
setcr  V.  Dcas,  9  Ala.  App.  564,  63  So.  73B. 

Same— Jurisdiction  of  Appellate  Court. 
— Where  an  appeal  is  perfected  in  the 
usual  manner,  the  appellate  court  has 
jurisdiction  to  determine  whether  it  can 
consider  the  appeal,  and  may  make  any 
order  necessary  to  exercise  that  jurisdic- 
tion, and  hence,  where  the  appellee  died 
pending  the  appeal,  it  may  order  a  reviv- 
or against  the  appellee's  administratrix. 
Lasseter  v.  Deas,  9  Ala.  App.  564,  63  So. 

735. 

§  335.  Designation  and  Description. 

On  a  prayer  for  appeal  by  an  appel- 
lant in  behalf  of  "itself  and  all  other  re- 
ipondents,*'  in  the  absence  of  any  sum- 
nons  to  the  other  respondents  or  sev- 
erance prior  to  the  submission  of  the 
rause,  all  of  the  respondents  will  be 
reated  as  appellants.  Mobile  Temper- 
mce  Hall  .\ss'n  v.  Holmes,  195  Ala.  43/. 
0  So.  640. 
VII.  REQUISITES  AND  PROCEED- 
INGS FOR  TRANSFER  OF 
CAUSE. 

(A)     TIME    OF   TAKING   PROCEED- 
INGS. 
338.  Nature  and  Operation  of  Limita- 
tions in  GeneraL 
338  (1)  In  GeneraL 

Extension  of  Period  by  Act  of  1S08. — 
By  express  provisions  of  Acts  1909,  p. 
165,  Code  1907.  §  2868,  is  amended  to  ex- 
tend the  general  time  to  appeal  from  six 
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months  to  one  year.     Order  of  Calaiithe 
*.    Armstrong,  7  Ala.    App,  378,  62    So. 

§   SSt    (2)    Construction   and   Application 
of  Particular  Sututes. 

Act  Sept.  23,  1*1S  (Laws  1915,  p.  711), 
providing  that  appeals  must  be  taken 
within  six  months,  applies  to  judgments 
rendered  before  its  enactment,  since  it 
relates  to  a  remedy,  and  does  not  affect 
a  vested  right.  Tennessee  River  Nav. 
Co.  V.  GrantLand  (Ab.l,  75  So.  2B3. 

Under  Gen.  Acts  191s,  p.  711.  provid- 
ing that  an  appeal  under  Code  1907.  §§ 
283T-389S,  must  be  taken  within  six 
months,  an  appeal,  prosecuted  more  than 
a  month  after  passage  of  the  act,  and 
more  than  six  months  after  judgment, 
was  not  taken  within  the  time  required 
by  law;  the  act  containing  no  saving 
clause  as  to  pending  cases.  Coker  v. 
Fountain  (Ala.),  75  So.  471. 

Where  judgment  was  rendered  Apri\ 
30,  1915,  and  appeal  was  not  taken  until 
December  16,  1915,  on  the  writ,  the  ap- 
peal was  governed  hy  .\ct  Sept.  82.  1915 
(Acts  1915,  p.  711).  and  must  be  dis- 
missed. Walden  J-.  Leach  (Ala.),  78  So, 
3S1. 

S   339.   LimitationB   Applicable   to   Partic- 
ular Proceedings. 
§  33S  (1)   In  General. 

Judgment  of  Circuit  Court  on  Appeal 
from  Probate  Court. — An  appeal  to  the 
supreme  court  from  a  judgment  of  the 
circuit  court  on  appeal  from  the  probate 
court  falls  within  Code  1907,  gg  3S56- 
a»67,  and  the  supreme  court  has  no  ju- 
risdiction unless  it  is  taken  within  30 
days,  as  prescribed  by  §  8857.  McKen- 
zie  v.  Jensen  (Ala.),  75  So.  939. 
§  339  <X)  Interlocutory  Judgments  or 
Orders  in  General. 

Decree  Sustaining  Demurrer. — .\n  ap- 
peal from  a  decree  sustaining  a  demur- 
rer to  the  bill  must  be  taken,  as  required 
by  Code  1907.  g  2838,  within  30  days 
from  the  decree,  or  the  appeal  will  be 
dismissed.  Bickley  v.  Hays.  18:i  -Ala. 
506,  62  So.  767. 

Act  March  17,  1915  (Acts  1915.  p.  137) 
amending  Code  1907,  §  283S.  providing 
for  appeal  wilhin  30  days  from  interlocu- 
tory decrees  ruling  upon  demurrers,  was 
not  repealed  by  the  act  of  September  22. 


1915  (Acts  1915,  p.  711).  providing  that 
any  appeal  taken  under  chapter  53  of  the 
Code,  which  includes  g  3838.  shall  be 
taken  wilhin  six  months  from  rendition. 
Pepper  v.  Horn,  197  .Ala.  395.  73  So.  46. 
Under  Act  March  17,  1915  (Acts  1915, 
p.  137),  amending  Code  1907,  §  2838, 
providing  for  appeal  within  30  days  from 
interlocutory  decrees  ruling  upon  de- 
murrers, where  appeal  is  taken  from 
two  decrees  sustaining  demurrers  to  an 
original  and  amended  bill.'  respectively, 
the  assignment  of  error  to  the  decree, 
sustaining  demurrer  to  original  bill  will 
be  stricken,  when  such  decree  was  ren- 
dered more  than  30  days  prior  to  the 
appeal,  and  there  has  been  no  decree 
finally  determining  the  cause.  Pepper  v. 
Horn.  197  Ala.  395.  73  So.  46. 


339    (S)    Order 
Trial. 


Motion    for    New 


A,n  appeal  from  an  ordinary  motion 
for  new  trial  need  not  be  taken  within 
the  30  days  prescribed  by  Code  1907,  § 
4U5.  it  being  sufficient  if  it  be  taken  in 
accordance  with  §§  28M,  2868.  providing 
a  six-month  limitation.  Central,  etc.,  R. 
Co.  *.  Goodwater  Mfg.  Co..  14  Ala.  App. 
258,  69  So.  343. 

§  343.  Commencement  of  Period  of  Lim- 
itation. 

§  348.  Effect    of    Motion    for    New 

Trial  'or  Reheaiing. 

Time  within  which  an  appeal  from  a 
judgment  may  be  taken  begins  to  run 
from  the  date  of  the  ruling  on  motion 
for  new  trial  seasonably  made.  Shipp 
V.   Shelton,   193  Ala.  658,  «»  So.   102. 

Where  trial  was  had  February  8,  1916, 
motion  for  new  trial  was  overruled 
March  nth.  the  bill  of  exceptions  was 
presented  to  the  presiding  judge  May 
5th,  I  was  signed  and  approved  by  him 
August  1st,  and  the  appeal  was  perfected 
August  9lh,  the  appeal  will  not  be  dis- 
missed on  the  ground  that  it  was  taken 
more  than  six  months  after  rendition  of 
judgment.  Wilder  v.  Bush  (Ala.).  75 
So.   143. 

§  347.  Rendition  or  Entry  of  Judg- 
ment or  Order. 

Code  1907.  §  2868,  required  appeals  to 
be  taken  within  six  months  from  rendi- 
tion of  judgment.  Acts  Sp.  Sess.  1909, 
p.    165,    required    appeals    to    be    taken 
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within  one  year  from  the  renditioii 
the  jadgment.  A  judgment  was 
dered  on  September  21.  1915,  and  appeal 
taken  on  the  20th  day  of  September, 
1916.  Acts  191S,  p.  711,  effective  Sep- 
tember 22,  1915,  provided,  without  a  sav- 
ing clause,  that  appeals  must  be  taken 
within  six  months.  Held,  that  the  ap- 
ptil  was  too  late.  Shiver  v.  Phillips- 
Boyd  Pub.  Co.  (.\la.  App.).  74  So.  745. 
{  3S1.  Takins  and  Perfectine  Proceeding 
in  Time. 

Appeals  Sufficiently  Perfected  and 
Prosecuted. — An  appeal  sued  out  in  term 
lime  on  Ap^il  1.  1914,  was  made  return- 
able on  the  first  Monday  next  after  the 
expiration  of  20  days,  or  April  a7th.  the 
call  of  the  division  to  which  the  cause 
belonged  commenced  on  April  20th,  the 
record  was  hied  on  Monday,  November 
3Jd.  the  first  day  of  the  next  succeeding 
call,  and  the  cause  was  submitted  the 
following  day  on  the  regular  call  of  the 
docket.  Held,  that  the  motion  to  dis- 
miss the  appeal  must  be  overruled. 
Veitch  r.  Illinois  Cent.  R.  Co..  14  Ala. 
App.  146,  68  So.  575. 

.\n  appeal  taken  .April  4th,  returnable 
under  Code  1907,  §  2870.  to  the  first 
Monday  of  the  term  next  after  20  days 
from  that  date,  is  docketed  within  time 
when  submitted  at  the  first  call  of  the  di- 
vision the  next  November,  where,  the 
spring  call  of  the  docket  was  on  Mon- 
day. .April  21st,  which  was  before  the 
time  for  the  return  of  the  appeal.  Cudd 
r.  Reynolds.  186  Ala.  207.  05  So.  41. 
J  SU.  Waiver  of  Objections  to  Delay. 

Joinder  in  error  may  waive  irregulari- 
ties in  mode  of  taking  appeal,  but  not 
time  within  which  appeal  must  be  taken. 
McKenzie  i:  Jensen  (Ala.).  T.S  So.  939. 
5  tM.  Effect  of  Delay  or  Failure  to  Take 
Proceedings. 

Dismistal—Scott  v.  First  Nat.  Bank. 
178  Ala.  273.  59  So.  303.  See  the  title 
APPEAL  AND  ERROR.  §  35fi.  vol.  1, 
p.  388. 

Where  the  appeal  was  taken  1 1 
months  and  29  days  from  the  rendition 
of  the  judgment,  the  court  was  without 
jurisdiction  other  than  to  dismiss  the  ap- 
peal in  view  of  Code  1907.  S  28(18.  and 
Acts  1915.  p.  711.  S  1.  Shiver  r.  Phillips- 
Boyd  Pub.  Co.  (Ala.  App.),  74  So.  745. 


(B)  PETITION  OR  PRAYER.  AL- 
LOWANCE AND  CERTIFICATE 
OR  AFFIDAVIT. 
§  3SB.  Necessity  of  Allowance  or  Leave. 
Written  Request  for  Appeal— Where 
No  Delay  Results  from  Omission. — Rule 
43,  supreme  court  practice,  is  designed 
merely  to  expedite  the  transmission  of 
appeals  to  the  appellate  court,  and  un- 
less a  defendant's  failure  to  file  a  writ- 
ten request  for  an  appeal  delays  getting 
the  certificate  of  appeal  and  transcript 
before  the  appellate  court,  and  if  each 
is  before  the  court  as  early  as  it  would 
have  been  otherwise,  or  soon  enough  to 
meet  the  purposes  of  the  rule,  then  the 
reason  for  the  filing  of  such  written  re- 
quest for  appeal  ceases,  and  in  such  case 
the  rule  itself  ceases,  and  the  appeal  is 
properly  before  the  court  despite  a  fail- 
ure to  file  a  written  request  for  the  ap- 
peal.     Rivers  !■.   State,    U   Ala.   App.   3«S, 


69   ; 


387. 


§  361.  Petition,  Affidavit  or  Other  Appli- 
cation. 
Designation   of   Parties. — A   formal  ap- 
plication   for  an  appeal  in  the    name  of 

the  respondents  in  the  case  and  the  reg- 
ister's certificate  that  the  fiist-named  re- 
spondents "et  als."  applied  for  and  took 
an  appeal  sufficiently  shows  that  the  ap- 
peal was  taken  on  behalf  of  all  respond- 
ents. Richardson  v.  Powell  (Ala.).  74 
So,  364. 

(C)  PAYMENT  OF  FEES  OR  COSTS, 
AND     BONDS     OR     OTHER    SE- 
CURITIES. 
§    37a.  Necessity  of   Security  to   Perfect 
Appeal  or  Other  Proceeding. 

§  374.  Exemptions. 

Tax  ofhcers  of  a  county  against  whom, 
as  such,  mandamus  is  granted,  having 
no  personal  interest  in  the  litigation,  but 
being  representatives  of  the  state  and 
the  public,  being  clothed  with  powers 
and  duties  to  be  exercised  in  behalf  of 
the  stale,  need  not  give  the  bond  re- 
quired by  Code  1907,  g  2843.  on  appeal 
from  judgment  on  a  remedial  writ,  but  " 
arc  within  the  spirit  of  §  2440.  providing 
that  the  state  is  entitled  to  all  remedies 
for  enforcement  of  riehls  between  in- 
dividuals without  giving  security.  Mc- 
Lendon  i'.  Empire  Min.  Co.  fAla.).  74 
So.  037. 
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§   SH.   Fonn   and   Contenta   of   Bond   or 

Undertakinc. 
§  SB4  (1)  In  General. 

Omiarion   of   Date,— Under   Code   1907, 
§  2886,  omission  to   date  an  appeal   bond 
was  not  fatal.     Sloss-Sheffield  Steel,  etc., 
Co.  V.  Terry.  191  Ala.  476,  «7  So.  878. 
§  384  (a)  Recital  of  Judgment  or  Order. 

Hisrecital  of  Date. — An  appeal  and 
supersedeas  bond,  correctly  describing 
the  judgment  appealed  from,  except  for 
a  misreciial  of  its  date,  held  sufficient 
on  a  motion  to  dismiss.  Strain  v.  Irwin 
(Ala.),  75  So.  151. 

The  fact  that  the  appeal  bond  de- 
scribes the  judgment  as  of  date  January 
8,  1916,  whereas  the  true  date  was  Feb- 
ruary 8.  1916,  is  not  necessarily  fatal; 
other  elements  of  the  description  show- 
ing with  reasonable  certainty  that  it  can 
be  no  other  than  the  judgment  from 
which  the  appeal  was  taken,  and  the 
amendment  necessary  to  perfect  the  ap- 
peal bond  being  allowable  on  timely  mo- 
tion under  Code  1907,  §§  2885,  2886. 
Wilder  v.  Bush  (Ala.).  75  So.  143. 
§  as?.  Delivery  or  Filing  and  Service  of 
Bond  or  Undertaldng. 

Where  a  sufficient  appeal  bond  was 
filed  before  death  of  appellee,  although 
subsequently  approved,  such  approval 
related  back  to  time  bond  was  hied,  and 
jurisdiction  over  cause  was  transferred 
within  lifetime  of  appellee.  Roll  v. 
Howell  (Ala.  App.).  7*  So.  218. 
$  390.  Amendment  of  Bond  or  Under- 
taldng. 

Under  the  direct  provision  of  Code 
1907,  S  2886.  an  appeal  will  not  be  dis- 
missed because  the  supersedeas  and  ap- 
peal bond  is  defective  without  appellant 
being  given  an  opportunity  to  file  a  cor- 
rect bond.  Strain  v.  Irwin  (Ala.),  7S  So. 
181. 
§  3m.  Waiver  of  Securitjr  or  of  Defects. 

Joinder   in    Error. — Coats   v.    Elkan    & 

Co.,  7  Ala.  App.  187,  60  So.  941.    Sec  the 

title    APPEAL     AND     ERROR,    §   392, 

■  vol.  1.  p.  398. 

(D)   WRIT    OF    ERROR,    CITATION 

OR  NOTICE. 
§  401.  Citation  or  Other  Process. 
%  4m. Service. 

Appeal    by   Codefendant. — Under     Acts 


1611,  p.  589,  an  appeal  perfected  by  one 
of  two  defendants  will  be  dismissed, 
where  appellant's  codefendant  was  not 
served  with  summons,  and,  notwith- 
standing respondent's  motion  to  dismiss, 
appellant  submitted  the  case  without  ap- 
plication in  the  appellate  court  for  sum- 
mons and  severance  as  to  his  codefend- 
ant. Warren  v.  Georgia  Fire  Ins.  Co., 
10  Ala.  App.  6i50,  6S  So.  843. 
§  410.  Form  and  Requisites  of  Notice. 

§    41B.   Decisions    and   Proceedingt 

Included. 

A  notice  of  appeal,  to  the  effect  that 
it  was  from  the  original  judgment  giv- 
ing the  date  thereof,  is  sufficient  to  per- 
mit an  assignment  of  Ihe  error  of  the 
court  In  overruling  defendant's  motion 
for  new  trial.  Ewart  Lumber  Co.  v.  _ 
American  Cement  Plaster  Co.,  9  Ala. 
App.   152.  62  So.  560. 

§  4».  Waiver  of  ProceM  or  Notice  or  of 
Defects   Therein. 

Where  no  point  was  made  or  taken  at 
or  before  the  submission  that  a  proper 
nolice  of  the  appeal  had  not  been  given 
or  served  on  the  other  defendant,  there 
was  a  waiver  as  to  such  matter  by  ap- 
pellee. Birmingham  v.  Hawkins,  196 
Ala.  127.  72  So.  25. 
(E)      ENTRY,       DOCKETING      AND 

APPEARANCE. 
§  43B.  Effect  of  Appearance. 

Waiver  of   Lack   of  Notice  of  AppeaL 
— After    a    voluntary   appearance    an    ob- 
jection   for    want    of    notice    of    appeal 
comes   loo    late.     Planters'    Trading    Co. 
V.  Moore,  7  Ala.  App.  399.  6S  So.  302. 
VIIL    EFFECT    OF    TRANSFER    OF 
CAUSE  OR  PROCEEDINGS 
THEREFOR. 
(A)    POWERS    AND    PROCEEDINGS 

OF   LOWER    COURT. 
§    436.   Transfer  of  Jwrisdiction   in   Gen> 
eral. 

No  Juriadiction  in  Trial  Court — 
Where  an  appeal  is  perfected,  the  entire 
cause  is  removed  from  the  trial  court, 
which,  pending  the  appeal,  loses  all  ju- 
risdiction. Lasseter  v.  Deas,  9  Ala.  App. 
564,  63  So.  735. 

Effect  of  Filing  Replication  in  Tittal 
Court. — An  appeal  to  the  supreme  court 
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mnoTed  the  case  from  the  county  court 
to  the  supreme  court,  and  complainants 
could  not  affect  the  result  in  the  supreme 
court  by  filing  in  the  court  below  a  rep- 
lication to  respondents'  special  plea. 
Anden  Bros.  v.  Latimer  (Ala.),  73  So. 
9a. 
S  no.  Amendment  of  Proceedtnga. 

Correction  of  Judgment — Where  one 
has  perfected  an  appeal  to  the  supreme 
court,  his  motion  to  correct  a  judgment 
can  not  be  entertained  in  the  lower 
conrt.  which  has  lost  jurisdiction.  Mc- 
Uaghlin  v.  Beyer,  ISI  Ala.  427,  61  So.  63. 
(B)   JURISDICTION    ACQUIRED    BY 

APPELLATE    COURT. 
J  U7.  Effect  of  Sabiequent  Proceedings 
in  Court  Below. 

See  ante.  "Transfer  of  Jurisdiction  in 
General,"  g  43«. 

Flea  of  Bankruptcy  Suit  Pending — 
Subsequent  Dismiual  of  Such  Suit. — In 
suit,  under  Code  1907,  g  429S,  to  declare 
a  mortgage  to  be  a  general  assignment, 
where  respondents  filed  a  special  plea 
to  abate  or  stay  the  suit  on  the  ground 
of  pendency  of  bankruptcy  proceedings 
against  them,  which  was  held  insuffi- 
cient, and  respondents  appealed  to  the 
supreme  court,  and  thereafter  complain- 
anta  filed  a  replication'  to  the  plea,  set- 
ting up  that  the  bankruptcy  proceeding 
had  been  dismissed,  the  ruling  on  the  ap- 
peal in  the  supreme  court  could  not  be 
influenced  by  the  dismissal  of  the  pro- 
ceedings in  the  bankruptcy  court  after 
fbe  appeal  was  taken,  as  the  dismissal 
could  not  cure  any  error  of  tfie  trial 
court  in  holding  respondents'  special 
plea  insufficient.  Anders  Bros.  v.  Lati- 
mer (Ala.),  73  So.  923. 
IX.    SUPERSEDEAS    OR    STAY    OF 

PROCEEDINGS. 
S  410.  Operation  of  Appeal,  or  Writ  of 
Error  uid  Necessity  for  Security  Or 
Allowance. 

Necessity  of  Supersedeas  —  "Decree 
for  Payment  of  Money."— Code  1907,  | 
2ST3,  provides  that,  when  a  judgment  or 
decree  is  for  the  payment  of  money 
only,  the  appeal  does  not  operate  as  a 
npcrsedeas,  or  to  stay  or  suspend  the 
execution  of  the  judgment  or  decree, 
unless    bond  be    given   as    therein   pro- 


vided. Section  2874  provides  that  if  the 
decree  or  judgment  be  for  the  payment 
of  money  and  also  for  the  performance 
of  some  other  act  or  duty,  or  for  the  re- 
covery of  property  or  the  possession 
thereof,  or  for  the  sale  of  property,  and 
the  party  appealing  wishes  to  supersede 
the  execution  of  the  judgment  or  decree, 
he  must  give  bonds  as  therein  provided. 
Section  387i5  provides  that  if  the  judg- 
ment or  decree  be  only  for  the  perform- 
ance of  some  act  or  duty,  or  for  the  re- 
covery of  property  or  its  possession,  or 
for  the  sale  of  property,  the  party  ap- 
pealing, if  he  wishes  to  supersede  the  ex- 
ecution of  the  judgment  or  decree,  must 
execute  a  bond  as  therein  provided. 
Held,  that  an  appeal  from  a  decree  can- 
celing a  mortgage  and  taxing  the  costs 
of  the  suit  against  the  mortgagee,  but  re- 
quiring the  performance  of  no  other  act 
by  the  mortgagee,  operated  as  a  stay  of 
the  execution  for  costs,  without  any  su- 
persedeas, as  such  decree  was  not  a  "de- 
cree for  the  payment  of  money."  within 
§  2873,  and  did  not  come  within  the  other 
sections,  and  at  common  law  an  appeal 
operates  as  a  stay  of  further  proceed- 
ings. Ex  parte  Cudd,  195  Ala.  80,  70  So. 
731. 
S  MS.  Upon  Security. 

§  W7.  Form  and  Contents  of  Bond 

or  Undertaking. 

Hisrecital  of  Judgment  Date. — An  ap- 
peal and  supersedeas  bond,  correctly  de- 
scribing the  judgment  appealed  from, 
except  for  a  misrecital  oF  its  date,  held 
sufficient  on  a  motion  to  dismiss.  Strain 
V.  Irwin  (Ala.).  75  So.  151. 
§  474.  Amendment  of  Boitd  or  Un- 
dertaking. 

Under  the  direct  provision  of  Code 
1907,  §  2886,  an  appeal  will  not  be  dis- 
missed because  the  supersedeas  and  ap- 
peal bond  is  defective  without  appellant 
being  given  an  opportunity  to  file  a  cor- 
rect bond.  Strain  v.  Irwin  (Ala.),  75  So. 
151. 

§  484.  Scope  and  Effect  as  Stay. 
§  4SS.  Proceeding  in  Cause  in  Gen- 
eral. 

Under  Code  1907,  §g  2872.  3891,  a 
judgment  was  not  superseded  by  appeal 
where  no  bond  was  executed  other  than 
security    for    the    costs   of  appeal.     Ala- 
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RECORD  AND  PROCEEDINGS 
NOT  IN  RECORD. 


§  483.  Jurisdiction  of  Lower  Court. 

The  jurisdiction  of  the  supreme  court 
depends  upon  an  affirniative  showing  in 
the  transcript  that  the  judgment  from 
which  the  appeal  was  taken  was  ren- 
dered by  a  court  organized  according  to 
law.  Richardson  v.  Powell  (Ala.).  74 
So.  364. 

The  supreme  court's  jurisdiction  over 
an  appeal  from  an  order  of  the  probate 
court,  denying  admission  of  a  will  to 
probate,  held  not  auhject  to  an  attack  on 
the  ground  that  the  transcript  failed  to 
show  a  proper  organization  of  the  pro- 
bate court.  Allen  v.  Scruggs,  ino  Ala, 
65*.  67  So.  301. 

Under  Loc.  Acts  Iftll.  p.  14S,  S  «.  and 
Code  1907.  §  4720,  where  a  transcript 
from  the  docket  and  an  appeal  bond 
show  a  judgment  regularly  entered  be- 
fore a  judge  of  the  inferior  court,  such 
jud-gment  is  not  void  as  being  rendered 
by  a  court  unknown  to  the  laws  of  .Ala- 
bama. Tidwell  f.  Robinette,  IS  Ala. 
.\pp.  6.i5'.  68   So.   535. 

A  caption  as  follows;  "A  transcript  of 
the  records  in  a  certain  cause  pending  in 
the  circuit  court"  of  a  named  county  of 
the  state,  taken  in  connection  with  the 
certificate  of  appeal,  which  recited  that 
the  register  in  chancery  thereby  certified 
that  in  the  above-entitled  cause  a  decree 
was  rendered  by  the  chancery  court  in 
that  county,  though  informal,  sufficiently 
shows  the  organization  of  the  lower 
court  to  warrant  a  consideration  of  the 
appeal.     Richardson  v.  Powell  f.Ma.),  74 

So.   364. 

Jurisdiction  of  Defendant. — Where  no- 
tice to  a  defendant  is  constructive  only. 
and  he  does  not  appear,  the  record  on 
appeal  must  show  a  compliance  with  the 
statute.     McMahan    v.    Browne,   195    AU. 

372,   64    So.    5.-.3. 

§  494.  Nature  and  Fonm  of  Decision. 

Where  the  record  shows  no  judgment 
entry,  the  appeal  will  be  dismissed.     Bir- 

miiiRhani    R.,   eic.    Co.   r.    Compton,    194 
Ala.  6!I2.  69  So.  607. 


§  496.  Proceedings  Sustaining  Jtidgment 
or  Order. 

Joinder  of  Issue. — That  the  record  on 
appeal  does  nol  disclose  the  joinder  of 
a  formal  issue  between  the  parties  is  not 
ground  for  reversal.  Craddock  v.  Wat- 
den,  164  Ala.  58,  63  So.  534. 

Default  Judgment — Service  on  Corpo- 
ration.— The  record  on  appeal  from  a 
default  judgment  against  a  corporation 
not  showing,  what  was  necessary  to  au- 
thorize the  judgment,  service  on  such  an 
agent  or  officer  of  it  as  by  law  author- 
ized to  receive  service,  or  that  the  court 
ascertained  by  proof  that  the  person 
served  was  such  an  oflicer.  there  must 
be  a  reversal.  Order  of  Calanthe  v. 
Armstrong,   7   Ala.   App.  378,   62   So.  269. 

Demurrer  Sustained  Necessitating  Vol> 
nntary   Nonsuit.— While,    in    order   to   au- 


thoi 


of 


under  Code  1907,  S  3017.  it  must  appear 
that  it  became  necessary  for  plaintiff  to 
suffer  a  nonsuit,  this  reasonably  ap- 
peared where  the  court  sustained  a  de- 
murrer to  plaintiff's  complaint  for  a  de- 
fect which  alTected  his  whole  cause  of 
action.     Ex    parte    Martin.    ISO   .\!a.  fiSO. 

61    So.   905. 

§  497.  Grounds  of  Review. 

§  499.  Questions  and  Objections  in 

General. 

An  assignment  of  error  can  not  be 
sustained,  where  the  bill  of  exceptions 
does  not  show  that  the  objection  re- 
feired  to  in  the  assignment  was  called 
lo  the  attention  of  the  trial  court,  or 
that  there  was  any  ruling  on  the  objec- 
tion or  exception  to  the  ruling.  Morton 
r.  Clark.  10  Ala,  App.  439.  65  So.  408, 

In  preparing  its  bill  of  exceptions,  it 
was  not  incumbent  on  defendant  appel- 
lant to  state  objections  made  by  plain- 
tiff, where  ruling  was  in  favor  of  de- 
fendant. Atlantic,  etc.,  R.  Co.  v.  Kelly 
(Ala,  App.).  77  So.  972. 

Argument  of  Counsel.  —  Alleged  im- 
proper   argument    of    plaintiffs    counsel 

n    not    be    reviewed    where    the    bill    of 

ceptions  does  not  show  that  any  ob- 
jection was  made  at  the  trial  or  that  the 
case  was  argued  by  counsel  at  all.  Mc- 
Duffie  &  Sons  V.  Weeks,  »  Ala.  App,  282, 
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j  500. Rulings  by  Lower  Court. 

S  500  (1)  In  General. 

Pwcmg  Defendants  to  Trial.— Abuse 
of  discretion  in  requiring  defendants  to 
fo  lo  trial  when  they  were  not  ready 
will  not  be  reviewed  where  no  objection 
is  shown  to  have  been  preserved  by  bill 
of  exceptions.  McDufRe  &  Sons  v. 
Weeks.  »  Ala.  .\pp.  282.  63  So.  73». 
!  HN  (S)  Rulings  on  Pleadings. 

Demurrer  to  Cc»Di>lninf. — Where  the 
record  fails  to  show  demurrer  interposed 
to  counts  of  a  complaint,  the  sufficiency 
of  such  counts  upon  demurrer  is  not  re- 
viewable. Birmingham  v.  Muller,  197 
Ala.  554.  73  So.  30. 

Where  a  judgment  entry  shows  rulings 
as  to  demurrers  to  the  original  com- 
plaint and  each  count  thereof,  and  that 
the  complaint  was  amended  and  the  de- 
murrers reintcrposed,  and  that  the  de- 
mnrrers  to  the  amended  complaint  were 
overruled,  but  discloses  no  action  on  de- 
murrers to  the  different  counts,  assign- 
ments of  error  based  on  rulings  on  de- 
itinrrers  to  the  different  counts  are  not 
reviewable.  Central,  etc.,  R.  Co,  v.  Hing- 
Mii.  186  Ala.  40,  65  So.  45. 

Alleged  Misjoinder  of  Actions. — Con- 
way V.  Clark.  177  Ala.  89,  58  So.  441.  See 
the  title  APPEAL  AND  ERROR.  §  500 
(2).  vol.  1.  p.  404. 

Striking  Pleas,— Where  the  bill  of  ex- 
ceptions docs  not  disclose  the  action  of 
the  court  in  striking  some  of  defend- 
ant's special  pleas  or  that  any  exception 
was  reserved  thereto,  the  ruling  is  not 
reviewable.  Sovereign  Camp  r.  Jones,  II 
.Ala.  App.  433.  66  So.  834. 

Refusal  to  Allow  Withdrawal  of  De- 
mncrer  and  Filing  of  Plea  in  Abatement. 
—.An  assignment  of  error  relating  to  the 
court's  refusal  to  grant  defendant  leave 
to  withdraw  demurrer  and  file  plea  in 
abatement,  where  such  ruling  is  not 
shown  by  the-  record,  will  not  be  re- 
viewed. McDonough  v.  Commercial 
Suie  Bank  (Ala.  App.).  73  So.  754. 
f  SOD  (3)  Rulings  on  Evidence. 

Admission  of  Evidence, — The  propri- 
ety of  the  admission  of  evidence  can  not 
be  reviewed,  where  the  bill  of  excep- 
tions showed  no  ruling  or  any  exception 
to  the  ruling.  Phillips  v.  Jackson,  190 
Ala.  586.  67   So.  450. 

Assignments    of   error    complaining    of 


admission  of  evidence  present  nothing 
for  review:  there  being  no  rulings  on 
objection  to  evidence  shown  by  record. 
McKenzie  v.   Hixon   (Ala.),  78   S'o.  791. 

Motion  to  Exclude  Testimony. — As- 
signments of  error  predicated  on  the 
ruling  on  a  motion  to  exclude  testimony 
can  not  be  reviewed  where  the  record 
failed  to  show  such  motion.  Southern 
R.   Co.  V.    Kendall  &    Co.,   14   Ala.   App. 

343,  6»   So.    338. 

The  ovei ruling  of  defendant's  motion 
to  exclude  testimony  can  hot  he  re- 
viewed, where  the  bill  of  exceptions 
does  not  disclose  any  ruling  on  the  mo- 
tion, or  any  exception.  Ewton  v.  Mc- 
Cracken,  9  Ala.  App.  619,  64  So,  177. 

The  record  as  lo  the  exclusion  of  a 
claim  for  indemnity  under  accident  in- 
surance policy,  held  insufficient  to  pre- 
sent question  of  error  in  such  ruling. 
Mutual  Life   Ins.  Co.  v.  Witte,  190  Ala. 

327.  67   So.   363. 

§  SOO  (4)  Instructions. 

The  refusal  of  requested  charges  can 
not  be  reviewed  where  the  bill  of  ex- 
ceptions does  not  show  that  they  were 
requested  before  the  jury  retired.  Cen- 
tral, etc,  R,  Co,  V.  Mathis,  9  Ala.  App. 
643,    64    So.    197. 

§  BOl. Exceptions. 

Motion  to  Strike  Pleading.— In  order 
to  review  a  ruling  on  a  motion  to  strike 
a  pleading,  an  exception  to  the  judg- 
ment should  be  shown  by  the  record. 
Tennessee  Valley  Bank  v.  Avery  & 
Sons,  9  Ala.  App.  363,  63  So.  813, 

Admission  of  Evidence. — The  court  of 
appeals  can  not  review  a  ruling  on  the 
admission  of  evidence  to  which  no  ex- 
ception appears  in  the  record.  Stamps 
;■,  Thomas,  T  Ala.  App.  «S3,  62  ,So.  314. 

Assignments  that  the  court  erred  in 
admitting  certain  evidence  and  in  sus- 
taining respondent's  motion  to  quash 
the  proceedings  could  not  be  reviewed 
where  no  exceptions  appear  in  the  rec- 
ord. Stale  V.  Powell,  184  Ala.  46,  63  So. 
542. 

Exception  to  Oral  Charge  before  Jury 
Retire.— A  bill  of  exceptions  must  af- 
firmatively show  that  exceptions  to  a 
lart  of  xhi:  oral  charge  were  taken  pend- 
ing trial  and  before  the  jury  retired. 
"^apital  Security  Co.  v.  Owen,  196  Ala. 
:185,  72  So.  8. 
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Where  the  record  does  not  show  that 
an  exception  to  an  oral  charge  was 
taken  in  open  court  in  the  presence  of  | 
jury  before  it  retired,  such  exceptton 
will  not  be  considered  on  appeal.  Oil- 
Well  Supply  Co.  v.  West  Huntsville 
Cotton  "Mills  Co.  (Ala.).  73  Sp.  8&9. 

Code  190T,  S  'S364,  requiring  requested 
charges  to  be  in  writing,  and  |  3016,  pro- 
viding that  exceptions  to  rulings  there- 
on are  presumed,  take  such  charges  out 
of  the  rule   requiring  the  bill   of  excep- 

charge     were   made     before   the   jury     re- 
tired.    Central,   etc,   R.   Co.  -v.   Courson. 

186  .-^la.   155.   65   So.   179. 

Same— Sufficient  Showing. — A  record 
showing  that  after  an  exception  to  a 
part  thereof  was  taken,  the  court  con- 
cluded the  oral  charge,  shows  afHrma- 
tively  that  the  exception  was  taken 
pending  the  trial  and  before  the  jury  re- 
tired. Caoital  Security  Co.  v.  Owen.  1E» 
Ala.  385.  72  So.  «. 

Amendment  of  Judgraent  Nunc  Pro 
Tunc. — Without  bill  of  exceptions  show- 
ing that  exception  was  duly  reserved, 
the  amendment  of  a  judgment  nunc  pro 
tunc  can  not.  be  reviewed.  Floyd  v.  La- 
mar, l:i  Ala.  App.  504,  69  So.  227. 
§  SOS. Motions  for  New  Triat 

Ruling  or  Order  of  Court  on  Motion. 
— Where  record  fails  to  set  out  judg- 
ment of  lower  court  on  motion  tor  new 
trial,  this  will  not  be  reviewed  on  appeal. 
Smith  V.  Yearwood,  197  Ala.  680,  73  So. 
384. 

To    review  the    denial  of  a, new    trial, 
the   court's  ruling  must,  be    incorporated 
in  the  bill  of  exceptions.     Stokes  v.  Hii 
ton,  197  Ala.  230,  72  So,  503. 

Where  the  record  failed  to  show  that 
the  motion  for  new  trial  was  acted  upon, 
nothing  is  presented  for  review  by 
signments  of  error  based  on  such 
tion.  Southern  R.  Co.  v.  Kendall  & 
Co.,  14  Ala.  App.  242,  69  So.  338. 

Ruling  of  court  on  motion  for 
trial,  which  does  not  appear  by  bill  of 
exceptions,  presents  nothing  for  rev 
Empire  Clothing  Co.  v.  Roberts,  etc., 
Shoe  Co.  (Ala.  App.).  75  So.  634. 
■  Exception  to  Decision.— To  re- 
the  granting  or  denial  of  a  new  trial,  the 
exception  taken  to  the  court's  ruling 
must  be   incorporated  in  the  bill  of 


r-eptfons,     Stokes  V.  Hinton.  197  Ala.  230, 
72  So.  603. 

Action    of  trial    court  on    motion   for 
new    trial  will    not  be  reviewed,    unless 
bill  of   exceptions   shows  an   excep- 
tion to  the  ruhng  on  the  motion  in  view 
of  Acts   1915,  p,  722,  as  to  review  of  rul- 
ings   on    motion    tor    new    trial!      Patter- 
tn  V.  Holt  (Ala.  App.),  79  So.  637, 
Under  Acts   1915.  p.  5*8.  dealing  with 
motions,     providing     th^t     an     exception 
need   not   be   reserved   in   order  to   review 
!  action  upon   the   same,   and  page   732, 
iubsequent  enactment   dealing   specially 
:h    motions   for    new    trial,     providing 
an  exception   to  the  decision   on   mo- 
tion for  new  trial,  and  that  the  evidence 
support  of  the  motion   and   the  deci- 
n  of  the  court  shall  be  included  in  the 
bill  of  exceptions,  where  motion  for  new 
al  does  not  appear  in  either  the  bill  of 
ccptions   or   the   record    proper,   and    it 
does   not   appear   from   the   bill   of  excep- 
tions that  appellant  excepted  to  the  rul- 
ing,  the   trial   court   will   not   be   reversed 
tor  refusing  to  grant  the  motion.     Pow- 
ell V.   Folmar   (Ala,),   78   So.   47. 
§  fi04.  Taking  and  Perfecting  of  Appeal 
or  Other  Proceeding  for  Review. 

§  507.  Allowance  or  Leave. 

The  objection  that  a  widow  was  not 
allowed  to  appeal  from  a  judgment  un- 
der the  provisions  of  Code  1907.  S  2879, 
as  amended  by  Acts  1915,  p.  715,  as  to 
married  women's  appeals,  was  not  re- 
viewable where  no  order  or  decree  con- 
cerning such  appeal  appeared  in  the  rec- 
ord. Kimball  v.  Cunningham  Hdw.  Co., 
197  Ala,  631,  73  So.  323. 
§  509.  Process  or  Notice. 

The  record  not  showing  any  citation 
or  notice  of  appeal  was  issued  or  served 
on  an  adverse  party,  as  required  by  Code 
1907.  §  2881,  and  no  appearance  being  en- 
tered by  or  for  any  one  as  appellee,  ap- 
peal must  be  distnissed.  "Eutaw  Ice,  etc., 
Co.  V.  McGee  (Ala.  App.),  76  So,  990. 
(B)      SCOPE    AND     CONTENTS     OF 

RECORD. 
§   51S.   Pleadings    and    Proceedings    Re> 

lating  Thereto. 
§  SIB  (1)  When  Part  of  Record  in  Gen- 
eral. 
Stricken   Pleas   Refiled  without  Leave. 
—The  refiling  without  leave  of  court  of 
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special  pleas  which  had  been  stricken 
because  filed  too  late  does  not  make 
those  pteas  a  part  of  the  record.  Broun, 
Jr.,  Timber  Co.  v.  Coleman,  190  Ala. 
315,  87  So.  243. 

S  SU  (S)  Demunren  and  Rulinsa  There- 
on. 

Ruling:  on  Demurrer. — Prattville,  etc., 
Co.  V.  McKinney.  178  Ala.  5S4.  5ft  So. 
«8.  See  the  title  APPEAL  AND  ER- 
ROR, §  519  (3),  vol.  1,  p.  412. 

A  recital  in  a  minute  entry  as  to  filing 
demurrers  to  the  complaint  as  amended 
and  hearing  and  considering  demurrers 
to  (he  pleas  held  not  to  show  any  rul- 
ing on  the  demurrers  to  the  complaint.- 
Birmtngham.etc.  R.  Co.  v.  Hoskins.  14 
.Ma.  App.  354,  6»  So.  339. 

Demurrer  Not  Shown. — An  assign- 
men^  of  error  complaining  of  the  over- 
ruling of  a  demurrer  to  a  special  plea 
can  not  be  considered  where  only  the 
judgment  entry  recited  a  ruling  on  the 
demurrer  to  that  plea,  and  the  record 
contains  no  Such  demurrer.  Warble  v. 
Sdzbergcr  Co.,  185  Ala.  603.  64  So.  361. 
!  SIS  (4)  Amendment  of  Pleadings. 

Amended  bill  of  complaint  held  in- 
chded  within  submitted  case  as  shown 
by  the  record,  although  not  noted: 
chancery  rules  TS  and  76  being  substan- 
tially complied  with.  Dinsmoor  v. 
Thomas  (Ala.),  73  So.  820. 
j  SIS  (S)  Striking  out  Pleadings,  and 
Proccedingc  Relating  Thereto. 

General  Rule.— Shahan  v.  Brown,  179 
Ala.  425,  60  So.  891.  See  the  title  AP- 
PE.\L  AND  ERROR,  §  518  i(6),  vol.  1, 

p.  413. 

In  order  to  review  a  ruling  on  a  mo- 
tion to  strike  a  pleading,  the  record 
should  show  a  judgment.  Tennessee 
Valley    Bank  v.  Avery    &  Sons,  9    Ala. 

App.  363,    63    So.   813. 

i    SID.     Interlocutory     Motions,     Orders 
and  Judgments. 

In  General.  —  Motions  and  rulings 
thereon  during  the  progress  of  the  trial 
are  not  parts  of  the  record,  and  can  be 
reviewed  only  when  presented  by  bill  of 
exceptions.  Ex  parte  Watlers,  ISO  Ala. 
S83,  61  So.  904. 
f  Stl.  Evidence. 
J  saa.  In  General. 

Sufficiency    of    Agreed    Statement    of 


Pacts. — Contention  that  bill  -  of  excep- 
tions did  not  purport  to  set  out  all  of  the 
evidence  held  without  merit,  where  it 
set  out  an  agreed  statement  of  facts  oil 
which  cause  was  tried.  Parker- Blake 
Co.  *.  Ladd,  14  Ala.  App.  407,  70  So.  IBS, 
§  5S3. Depositions  and  Affidavit!. 

The  noting  of  depositionB  in  a  regis- 
ter's note  .of  testimony  included  a  nota- 
tion of  exhibits  referred  to  by  the  depo- 
sitions, so  that  the  exhibits  could  be 
considered  in  the  case.  Dinsmoor  v. 
Thomas  (Ala.),  73  So.  820. 
§  624.  Documents. 

Daybook  Entries, — Effect  of  entries 
in  daybook  introduced  in  evidence  can 
not  be  considered  on  appeal,  where  they 
are  not  incorporated  in  bill  of  excep- 
tions, although  original  book  is  sent  up 
for  inspection.  Darrow  v.  Darrow 
(Ala.),  78  So.  383. 

Paper  Relating  to  Proceedings  to 
Change  Plaintiff's  Corporate  Name. 
— The  admission  of  a  paper  relating  to 
proceedings  to  change  plaintifTs  corpo- 
rate name,  where  not  set  out  in  bill  of 
exceptions,  will  not  be  considered  upon 
review.  McDonough  v.  Commercial 
State  Bank  (.A.la.  App.),  73  So.  754. 
§  SU.  Instructions. 

Refused  Charge  Not  in  Record  Proper. 
—Where  neither  the  oral  charge  of  the 
court  nor  the  refused  charges  are  set  out 
in  the  record,  in  accordance  with  .\ct3 
1915,  p.  815,  and  appear  only  in  the  bill 
of  exceptions,  assignments  of  error 
predicated  thereon  will  not  be  consid- 
ered. Tennessee,  etc.,  R.  Co.  v.  Cavm 
(Ala.  App.).-  77  So.  80. 

In  the  absence  of  a  bill  of  exceptions 
giving  to  the  reviewing  court  evidence 
or  data  from  which  to  de_lermine  whether 
charges  are  proper,  this  court  can  not 
review  the  charges  even  if  the  law  re- 
quires the  court  to  review  them  as  a 
part  of  the  record.  Taylor  v.  State.  14 
Ala.  App.  13.  70  So.  94». 

Refused  Charges  Not  in  Bill  of  Except 
tions. — The  refusal  of  charges  copied 
in  the  record,  but  not  incorporated  or 
mentioned  in  bill  of  exceptions,  can  not 
be  made  the  basis  of  assignments  of  er- 
ror. Mitchell  I'.  Bland.  12  Ala.  .\pp.  453, 
67  So.  800. 

Where  the  record  does  not  contain  a 
bill  of  exceptions   furnishing  data  for  re- 
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view,  and  the  oral  charge  of  the  court 
is  not  set  out,  tb<'' appellate  court 
not  review  intelligently  the  charges 
fused  to  a  defendant  as  required  by  Acts 
1915,  p,  81 S,  although  the  record  ■ 
tains  the  charges  given  and  refused  to 
defendant  requested  in  writing.  Dor- 
ough  V.  State,  14  Ala.  App,  110,  72  So. 
308. 

Marking  "Given"  or  "Refused." — Un- 
der .Acts  1015.  p.  815,  providing  "  that 
charges  moved  for  by  either  party  must 
be  in  writing,  and  must  be  given  or  re- 
fused in  the  terms  in  which  they  are 
written,  and  that  It  is  the  duty  of  the 
judge  to  write  "Given"  or  "Refused."  as 
the  ease  may  be.  on  the  document  and 
sign  his  name  thereto,  which  thereby 
becomes  a  part  of  the  record,  charges 
which  were  not  marked  "Refused"'  nor 
signed  by  the  presiding  judge  did  not 
become  a  part  of  the  record.  Parnell  v. 
Farmers'  Bank,  etc.,  Co.  (Ala,  App.).  17 

So.   442. 

§  SS7.   Verdict,  Findings  or  Decision. 
Conclusion   or  Judgment   on   Evidence. 

— Ifnder  Acts  lS9fi-37,  p.  370.  §  16.  pro- 
viding for  review  of  the  judgments  and 
decisions  of  the  county  court  of  T. 
county  by  bill  of  exceptions,  a  conclu- 
sion or  judgment   of  such   court  on   the 

bill  did  not  show  that  the  judge  reached 
a  conclusion,  or  that  judgment  was  en- 
tered by  the  court.  .Alabama,  etc..  R. 
Co     ;■.  Taylor.  7  Ala.    App.  .^fi3,  61     So. 

475. 

Under  Code  1907,  g  5.161.  on  a  trial 
without  a  jury,  the  ronrlusio.n  a*id  judrr- 
ment  on  the  evidence  are  not  reviewable, 
unless  the  bill  of  exceptions  shows 
what  they  were.  Bridgnian  r.  Doss.  'J 
Ala.  App.  015,  <n  So.  173. 
§  S2&.  Judgment  or  Decree. 

Granting  New  Trial. — The  judKnient 
entered  upon  the  order  granting  a  new 
trial  must  be  shown  by  the  record. 
Stokes  I',  Hinton,  197  Ala.  330.  73  So. 
503. 

Denial  of  New  Trial.— To  review  de- 
nial of  a  new  trial,  the  original'  judg- 
ment must  be  a  part  of  the  record 
proper.  Stokes  v.  Hinton,  197  Ala.  230, 
72  So.  503. 

Vacation  of  Judgment.— -Where  the  I 
record    contained    no   bill    of   exceptions, 


the  motion  to  vacate  the  judgment  in 
the  main  case  and  the  court's  ruling 
thereon  was  not  properly  a  part  of  the 
record  on  appeal  from  the  main  judg- 
ment, and  could  not  be  presented  for 
review  by  its  unauthorized  insertion  in 
the  transcript.  Caravella  v.  Bernheim 
Distilling    Co.,    13   Ala.    App.    4jB.   69    So. 


S41. 
§  S8S. 


1  of  Exceptions,  Case  or  Sute- 


§  537.  Necessity  of  Timely  Making 

and  Filing  in  Lower  Court. 

Ninety-Day  Period. — Bill  of  exceptions 
presented,  according  to  indorsement  of 
trial  judge,  more  than  90  days  after  ren- 
dition of  judgment,  can  not  be  consid- 
ered on  appeal.  Pate  v.  Baker  (.\la. 
App.),    73    So.    125. 

If  the  bill  of  exceptions  was  not  signed 
by  the  Judge  within  90  days  after  the 
judgment  entry,  as  required  by  Code 
1907,  §  301S.  it  must  be  stricken,  not- 
withstanding it  was  kept  open  by  the 
judge  at  the  request  of  appellee's  coun- 
sel to  enable  appellee  to  insert  a  copy 
of  the  oral  charge.  Tennessee  Coal,  etc., 
R.  Co.  V.  Perry.  10  Ala.  App.  .371,  64  So. 

§  S43.  Effect  of   Loss  or  Destruction   of 

Statutory  Proceeding  to  Supply  Lost 
Bill  of  Exceptions.— Where  a  bill  of  ex- 
ceptions, after  having  been  signed  and 
filed,  was  lost,  it  could  only  be  supplied 
by  a  proceeding  for  that  purpose  on  no- 
tice as  provided  by  Code  1907,  §§  5739- 
5741.  and  a  .copy  of  the  original  bill, 
which  relator  procured  to  be  signed  and 
filed  as  another  original,  was  ineffective. 
State  r.  Powell.  184  Ala.  46.  fi.'i  So.  .■j42. 
(C)  NECESSITY  OF  RILL  OF  EX- 
CEPTIONS, CASE  OR  STATE- 
MENT OF  FACTS. 
§  9i4.  Decisions  Not  Otherwise  Reviewa- 
ble. 
§   544   <1)   Necessity  in  General. 

Rulings  on  Motions.— The  rulings  of 
the  (rial  court  on  motions  can  only  be 
en  ted  for  review  by  bill  of  excep- 
s  showing  the  rulings  and  excep- 
5  thereto.  Peters  v.  Nolen,  10  Ala. 
App.  599,  65  So.  699,  certiorari  denied 
in   Ex  parte  Peters.  18T  Ala.  673,  65  So. 
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Hotjon  Enrolled  on  Docket  by  Order 
of  Conrt. — Enrollment  of  a  motion  on 
the  motion  docket  by  order  of  court, 
while  rendering  its  incorporation  in  the 
bill  of  exceptions  for  review  unneces- 
sary, will  not  dispense  with  the  neces- 
sity of  the  bill  of  exceptions  for  the 
authentication  of  other  essential  inci- 
dents. Ex  parte  Watters,  190  Ala.  523, 
Gl  So.   904. 

Motion  to  Strike  Pleading. — A  ruling 
on  motion  to  strike  a  particular  plead- 
iog.  to  be  reviewable,  must  be  shown  by 
bill  of  exceptions.  Continental  Casu- 
alty Co.  z:  Ogburn,  196  Ala.  398.  64  So. 
619.      - 

A  ruling  on  a  motion  to  strike  a  plea 
can  not   be   reviewed,  in  the   absence  of 

1  bill  of  exceptions.  Bush  v.  RusseM, 
180  Ala.   590,  61  So.  373. 

Where    a    record    disclosed    that    pleas 

2  and  3  were  filed  on  a  stated  date, 
whereas  the  judgment  entry  on  second 
trial  recites  that  "pleas  heretofore  filed" 
were  withdrawn  and  no  other  pleas  are 
shown  to  have  been  filed  except  by  a 
recital  in  the  judgment  entry  that 
"whereupon  defendant  files  pleas  1,  3 
and  :),  and  plaintiff  moves  the  court  to 
strike  2  and  3,  which  motion  is  granted 
by  the  court,"  and  the  action  of  the 
court  in  .'•triking  the  pleas  is  not  pre- 
sented by  a  bill  of  exceptions,  and  the 
ruling  appears  only  by  such  recitals  of 
the  judgment  entry,  and  is  not  shown 
by  motion  in  writing  or  as  a  part  of 
the  record,  as  provided  in  Acts  1915,  p: 
598.  the  ruling  of  the  court  striking  such 
pleas  was  not  shown  by  the  record  to 
be  erroneous.  Huntsville  Knitting  Mills 
V.   Butner     (Ala.),   76   So.   54. 

Motion  for  Discontinuance.— .'\  ruling 
on  a  motipn  for  a  discontinuance  must 
be  shown  by  proper  bill  of  exceptions. 
or  it  will  not  be  reviewed  on  appeal. 
North  Birmingham  Trust,  etc..  Bank  v. 
Adams.   184   .\la.   564,  63   So.   1022. 

Rulings  on  Evidence  and  Decree  as  to 
Widow's  Homestead.— The  court  paving 
heard  testimony  as  to  whether  the 
homestead  set  apart  to  the  widow  con- 
stituted alt  the  real  estate  in  the  state 
owned  by  deceased  at  his  death,  on 
which,  under  Code  1996,  §  2071,  depends 
the  estate  to  be  awarded  her  (herein,  its 
mlings'    on      evidence,     and     its     decree 


awarding  a  life  estate  only,  can  be  re- 
viewed only  by  bill  of  exceptions. 
Rowe  f.  Buttram,  180  Ala.  456,  61  So. 
259. 

The  refusal  of  requested  instructions 
can  not  be  reviewed,  in  Ihe  absence  of 
a  bill  of  exceptions.     Payne  v.  State_,  10 

Ala.     App.    85,    65     So.    262. 

Refusal  of  AfBrmative  Charge  and 
Verdict  Contrary  to  Law  and  Evidence. 
^Where  the  errors  assigned  were  the 
refusal  of  the  trial  court  to  give  an  af- 
firmative charge  and  that  the  verdict 
was  contrary  to  the  law  and  evidence, 
those  assignments  could  not  be  reviewed 
in  the  absence  of  a  bill  of  exceptions. 
Higdon  J'.  Warrant  Warehouse  Co.,  10 
Ala.    App.   496,   63    So.   938. 

Court  Proceeding  to  Judgment  after 
Due  Service.— In  absence  of  bill  of  ex- 
ceptions, an  appellate  court  can  not  re- 
view the  action  of  the  court  in  proceed- 
ing to  judgment  after  due  service,  wiiert; 
the  judgment  was  not  premature. 
Floyd  V.  Lamar,  13  Ala.  .App.  504,  69  So. 
227. 

Granting  New  Trial.— On  appeal  from 
order  granting  new  trial,  the  ruling  can 
be  reviewed  only  by  bill  of  exceptions, 
and  not  on  the  record  proper,  in  view 
of  Acts  1915.  p.  722,  as  to  review  of  rul- 
ings on  motion  for  new  trial.  Kank  f. 
Elmore    Fertilizer    Co.    (Ala.    App.).    78 

So.    649. 

§  9U  (2)  Extent  of  Review  in  General. 
Whether  Complaint  States  a  Cause 
of  Action.— Swope  i'.  Sherman,  7  .Ala. 
App.  310,  CU  So.  474.  See  the  title  .W- 
PEAL  AND  ERROR.  §  544  (2).  vol.   1, 

p.    421. 

§  S44   (S)    Matters  Apparent  of  Record. 

In  the  absence  of  bill  of  exceptions, 
the  court  on  appeal  can  consider  only 
assignments  of  error  based  on  rulings 
shown  by  the  record  proper.  Sovereign 
Camp,  W.  O.   W.  V.  Ward   (Ala.),  78   So. 


to  Complaint  Sustained  and 
Final    Judgment    for    Defendant. — Where 

the  court  sustained  demurrers  to  the 
complaint,  and  on  plaintiff's  refusal  to 
plead  further  rendered  judgment  for  de- 
fendant, plaintiff  was  entitled  to  an  ap- 
peal fo  the  record.     Limbaugh  i'.    Boar 

(Ala/-App.).    78    So.    421. 
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g.   Mfl.   PrcBcntation  of   Grounds  of   Rc' 
view. 

§  M7.  Facti  Not  Shown  by  Record 

in   Qeneral. 

Giving  and  Refuaal  of  Charges,— As- 
sieiiments  of  error  relating  to  the  giv- 
ing'and  refusal  of  charges  can  not  be 
reviewed,  where  they  are  not  preserved 
in  a  bill  of  exceptions.  Morris  i'.  Bra- 
gan.   195   Ala.   373,  70  So.  717. 

Giving  and  refusing  of  afBnnative 
charge  can  not  be  reviewed  without  a 
bill  of  exceptions.  Pate  v.  Baker  (Ala. 
App.).   73   So.    IBS. 

Strikinc  Amendment  to  Complaint. — 
Where  the  action  of  the  trial  court  in 
striking  an  amendment  to  the  com- 
plaint was  not  preserved  by  bill  of  ex- 
ceptions, it  can  not  be  reviewed.  Mor- 
ris V.    Bragan,   195   Ala.   372,  7G  So.   717, 

§  SM.  Evidence, 

§  B48  (1)  Necesuty  of  Bringing  Up  Evi- 
dence in   General. 

Attack  on  Default  Judgment.— On  a 
motion  to  annul,  arrest,  or  vacate  a  de- 
fault judgment  rendered  on  a  note, 
where  the  bill  of  exceptions  does  not 
present  the  evidence,  such  evidence  is 
no 'part  of  the  record  and  can  not  be 
reviewed.     Hall  v.   First   Bank,  186   Ala. 

62T,    72    So.    171. 

Probate  Court's  Dismissal  of  Admin- 
istrator's    Escheat     Proceedings. — While 

an  administrator  may  appeal  from  the 
order  of  the  probate  court  dismissing 
escheat  proceedings  instituted  by  him, 
where  the  only  issue  is  of  fact  whether 
certain  claimants  were  heirs  of  the  in- 
testate, the  order  of  the  probate  court 
can  not  be  reviewed,  in  the  absence  of 
,  a  bill  of  exceptions  showing  the  pro- 
ceedings and  evidence  on  the  hearing 
before  it.  McKenzie  v.  Jensen,  195  Ala. 
36,  70  So.  676. 

§  S48  <S)  Nature  of  Question  or  Issue. 
Form  of  Note  Sued  on. — On  an  appeal 
from  a  default  judgment  rendered  on  a 
note,  where  the  evidence  is  not  pre- 
sented by  a  bill  of  exceptions,  the  form 
of  the  note  as  set  forth  by  a  copy  in  the 
transcript  can  not  be  considered;  but 
the  form  of 'the  note  must  be  deter- 
mined by  the  averments  of  the  com- 
plaint. Hall  V.  First  Bank,  196  Ata.  687, 
72    So.    171. 


§      64S.      Presentation      of      Exceptions 
Taken. 
Rulings  on   Pleadings. — Where  alleged 

error  relates  to  pleadings  alone,  and 
there  has  been  no  nonsuit,  and  the  ap- 
peal is  only  on  the  record,  there  should 
be  a  bill  of  exceptions  showing  the  al- 
leged errors  were  among  the  issues. 
Henderson    v.    Tennessee    Coal,    etc.,    R, 

Co.,    190   Ala.    136,   87    So.   414. 

In  order  to  review  a  ruling  on  a  mo- 
tion to  strike  a  pleading,  an  exception . 
to  the  judgment  should  be  shown  by  the 
bill  of  exceptions.  Tennessee  Valley 
Bank  v.  Avery  &  Sons,  9  Ala.  App.  363, 
63   So.    813. 

Refusal  to  Quash  Service— Allowing 
Amendment  to  Complaint— Neither  the 
refusal  to  quash  the  service  of  summons, 
nor  the  allowance  of  an  amendment  to 
the  complaint  to  correct  the  name  of 
the  corporation  sued,  can  be  reviewed  on 
appeal,  unless  presented  by  bill  of  ex- 
ceptions, and  a  statement  in  the  record 
proper  that  an  exception  was  laken  or 
reserved  does  not  present  the  matter  for 
review.  Central  Foundry  Co.  v.  Laird, 
189  Ala,  5S4,  66  So.  571. 
§  SOS.  Snbstitutes. 

Agreement  as  to  Facts.— Under  Code 
1907,  §S  3018,  5361,  an  agreement  as  to 
facts  not  incorporated  in  the  record  or 
bill  of  exceptions  or  signed  by  the  trial 
judge  held  not  to  be  accepted  as  a  sub- 
stitute for  a  bill  of  exceptions  in  deter- 
mining whether  the  trial  court  erred  in 
its  findings  of  fact.  Southern  Exp.  Co. 
V.  State,  10  Ala.  App.  655.  65  So.  844; 
S.  C„  11  Ala.  App.  271,  65  So.  845. 


Affirmance  on  Motion. — Wl\ere  appeal 
is  on  record  and  time  for  filing  bill  of 
exceptions  has  expired,  motion  to  af- 
firm will  be  granted,  where  the  record  is 
free  from  error.     Baxley  v.  White   (Ala. 

App.).    77    So.    984. 

9  SOS.  Effect  of  Striking  Out  Bill,  Case 
or  Statement. 
Affirmance.- Where  all  errors  assigned 
were  predicated  upon  the  bill  of  excep- 
tions, which  was  stricken  because  in  vio- 
lation of  Code  1907,  p.  1526.  rule  3S,  the 
cause  will  be  affirmed.  Turner  v.  .Thorn- 
ton, 192  Ala.  98,  68  So.  813. 
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(D)  CONTENTS.  MAKING  AND  SET- 
TLEMENT OF  CASE  OR  STATE- 
MENT OF  FACTS. 
i  m.  Time  for  Settlement 

Assignments  of  error  in  bill  of  ex- 
ccplions  which  was  not  presented  and 
signed  by  trial  court  withiti  90  days  as 
required  by  Code  1907,  §  3019,  can  not 
be  reviewed.  Graham  v.  Wall  (Ala. 
App.).  7T  So.  421. 

Where  the  time  allowed  by  law  for 
presenting  the  bill  of  exceptions  to  the 
trial  judge  and  his  approval  and  signing 
thereof  had  expired  before  the  call  of 
Ihe  division  to  which  the  cause  was  re- 
hirnable,  and  no  excuse  was  shown  for 
a  failure  to  prosecute  the  appeal  prop- 
erly, the  appeal  will  be  dismissed. 
Avery  f.  State,  13  Ala.  App.  277,  69  So. 


§  605.  Fonn  and  Arrangement. 

An  assignment  of  errors  in  the  record 
proper,  preceding  the  citation  of  appeal 

and     certificate,     substantially     complies 
with    the    supreme    court   rules.     Jackson 
t:    Roanoke    Banking    Co.,    197    Ala.    349, 
73  So.  530. 
§  eoe.  Sufficiency. 

Where  the  transcript  contained  prop- 
erly worded  appeal  bonds,  both  from  the 
original  judgment  and  from  the  judg- 
ment denying  defendant's  motion  tor  a 
new  trial,  the  appellate  courl  will  con- 
sider the  assignments  of  error  based  on 
the  rulings  of  the  .court  in  the  original 
trial,  as  well  as  those  based  on  the  re- 
fusal of  a  new  trial.  Atlantic,  etc..  R. 
Co.  V.  Jones,  9  Ala.  App.  499,  63  So.  693., 


f  SCB.  Settlement  and  Signing. 

NeccMity. — Under  Code  1907,  §  3019, 
as  lo  bill  of  exceptions,  a  purported  bill 
of  exceptiions  could  not  be  considered 
where  it  bore  no  indorsement  of  its  pre- 
sentation by  the  trial  judge,  or  that  it 
was  ever  signed  as  such  by  the  judge 
who  tried  the  case;  a  bill  of  exceptions 
being  as  "a  formal  statement  in  writing 
of  exceptions  taken  by  a  party  on  the 
trial  to  a  ruling,  decision,  charge  or 
opinion  of  the  trial  judge,  setting  out  the 
proceedings  on  the  trial,  the  acts  and 
rulings  of  the  trial  judge  alleged  to  be 
erroneous,  the  objections  and  excep- 
tions taken  thereto,  together  with  the 
grounds  therefor,  and  authenticated  by 
■he  signature  of  the  trial  judge,"  an< 
its  character  as  a  record  and  its  verit; 
15  such  coming  from  the  fact  of  its  ap 
proval  by  the  trial  judge,  which  can  b 
evidenced  in'  no  other  way  than  by  hi 
signature.  Scott  v.  Alabama,  etc.,  R. 
Co.  (Ala.  App.),  77  So.  983: 
(F)  MAKING,  FORM  AND  REQUI- 
SITES OF  TRANSCRIPT  OR  RE- 
TURN. 
I  597.  Record  or  Part  Thereof  Included. 
Jndgnient  in  BUI  of  Exceptions  Only. 
—A  judgment  appealed  from  can  be  pre- 
sented only  by  a  certified  transcript  of 
the  record,  and  a  bill  of  exceptions  can 
not  be  looked  to  for  the  judgment.  Mc- 
leod V.  Oarrick,   196   Ala.   389,  72   So.   72. 


§  ei2.  Transcript  or  Return. 

Neceisity  of  Certification. — Where  the 

transcript  of  appeal  contains  no  certifi- 
cate of  the  clerk  of  the  court  from  which 
the  appeal  comes  that  it  was  a  complete 
transcript  of  all  the  proceedings,  in  the 
cause,  as  required  by  g  2848,  Code  1907. 
and  no  certificate  that  the  transcript  is 
correct,  or  is  a  Iranscript  of  the  record 
and  proceedings  in  the  case,  the  appeal 
can  not  be  entertained,  but  must  be  dis- 
missed. Davis  V.  State,  13  Ala.  App. 
309,  69  So.  338. 
g  «13.  Bill  of  Exceptions. 

Motion    in    Arrest. — Under    Code    1907, 
§    4145,    on    motion    to    annul,    vacate    or 
arrest    a    judgment,    exceptions    may    be 
taken  to  any  r'uiing;  and  a  bill   of  excep- 
tions may  be  signed  and  certified  as  part 
of  the   record   and   an   appeal   taken   as   in 
any    other    action.      Hatl   v.    First    Bank, 
196  Ala.  627,  72   So.   171. 
(H)     TRANSMISSION.    FILING. 
PRINTING    AND     SERVICE     OF 
COPIES. 
§   6S0.   Time   for  Transmission  and    Fil- 
ing. 

§  6S1.  Limitations  Applicable. 

Where  appeal  was  taken  several  days 
after  call  of  division  to  which  county 
of  trial  belonged,  transcript  filed  there- 
after, and  appeal  submitted  next  day 
on    call    of   another   division,    no   call    of 
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other  division  intervening  after  appeal 
was  taken  before  submission,  appeal  will 
not  be  dismissed  for  delay  in  filing 
transcript.     Covington    &    Co.   v.    Sewell 

(Ala.),    76    So.    318. 

Under  supreme  court  rule  41  (175  Ala, 
XX,  56  South,  vi).  where  appeal  was  taken 
in  vacation  and  the  transcript  tiled  dur- 
ing the  next  term  on  the  first  day  of 
the  call  of  the  division  to  which  the  ap- 
peal belonged,  it  was  not  subject  to  dis- 
missal. Sloss-Sheffield  Steel,  etc..  Co.  v. 
Terry,  191  Ala.  476,  67  So.  678. 
§  62«.   Failure   to   File  in  Time. 

§  687.  Effect  in  ,General. 

§  eS7  <2}   Dismissal. 

Where,  under  Code  1907.  §  3870,  the 
term  to  which  an  appeal  was  returnable 
expired  by  operation  of  taw  June  30, 
1913,  and  no  certificate  of  appeal  or 
transcript  was  filed  until  September  39, 
1913.  the  appeal  was  subject  to  dismissal 
on   motions.     Jones   v.    Higgins,   10   Ala. 

App.    625,    65    So.    681, 

Dismissal  or  Certiorari  to  Bring  Up 
Transcript. — if  a  certificate  of  appeal 
before  the  court,  the  court  has  jurisdic- 
tion to  authorize  a  dismissal  for  want 
of  prosecution,  even  before  the  tran- 
script on  appeal  reaches  the  court,  where 
defendant  ts  negligent  in  bringing  up  tht 
transcript;  it  also  has  jurisdiction  to  au- 
thorize issuance  of  certiorari  to  the 
clerk  of  the  court  below  to  send  up  th( 
transcript,  and  if  he  fails,  to  authorize 
contempt  proceedings  against  him. 
Rivers  *.  State,  13  Ala.  App.  362,  69  So. 
387. 

Appeal  Filed  at  First  Call  of  Proper 
Division.— .^n  appeal  will  not  be  dis- 
missed for  the  failure  to  file  the  tran- 
script in  time,  where  it  was  filed  on  the 
first  day  of  the  first  call  of  the  division 
to  which  the  appeal  was  returnable. 
Williams  v.  Hyde,  10  Ala.  App.  566.  65 
So.   708. 

Where  the  record  in  a  cause  was  filed 
at  the  first  call  of  the  division  to  which 
it  belonged,  after  the  appeal  was  taken, 
the  cause  can  not  be  dismissed  because 
the  record  was  not  filed  within  30  days 
after  the  taking  of  the  appeal.  Sloss- 
Sheffield  Steel,  etc..  Co.  z:  Webster,  183 
Ala.   323,   63   So.   764. 

Though   under    Code    1907,   §   2870,    an 


appeal  was  returnable  in  June,  the  ap- 
peal will  not  be  dismissed  because  no 
return  was  made  until  December,  where 
there  was  no  call  of  any  division  after 
that  date,  during  that  term  of  court  at 
which  the  case  could  have  been  sub- 
mitted, and  the  transcript  was  actually 
filed  and  case  submitted  at  the  earliest 
dale.     National  Union  c.  Sherry,  180  Ala. 

627.   61    So.    944. 

Where  Submission  of  Cause  Not  De- 
layed,— Motion  to  dismiss  appeal  for 
failure  to  file  transcript  sooner  than  was 
done  must  be  overruled  where  submis- 
sion of  cause  was  not  delayed,  and  tran- 
script disclosed  sufficient  excuse.  Rhodes 
':  Downing,  13  .\la.  .App.  194,  68  So.  788. 

Where  a  transcript  is  filed  30  days  be- 
fore the  cause  can  possibly  be  submitted. 
the  appeal  will  not  be  dismissed,  though 
it  was  not  filed  on  the  first  Monday 
after  the  expiration  of  the  20  days  for 
taking  the  appeal,  as  directed  by  Code 
1907.  §  3870.  Barney  Coal  Co.  v.  Hyche, 
187    .Ala.    530,    65    So.    798. 

After  Continuances  in  Supreme  Court. 

— Where  appeal  was  taken  within  a  year 
after  judgment  and  continuances  were 
twice  entered  in  the  supreme  court,  so 
that  the  case  was  submitted  a  year  and 
a  half  after  appeal,  at  which  time  the 
transcript  was  filed,  the  appeal  would 
not  be  dismissed  for  undue  delay  in  fil- 
ing transcript.  Street  v.  Shadix,  197  Ala. 
446,    73    So.    73. 

§  027  (3)   Affirmance. 

Where  a  case  was  tried  and  deter- 
mined May  1.  1915.  appeal  taken  May  12. 
1915.  and  notice  of  appeal  served  May 
13.  191S,  while  the  certificate  was  filed 
in  the  Court  of  Appeals  November  35. 
1915,  appellee's  motion  lo  afBrm  must  be 
granted.  Long  v.  Baltimore  Bargain 
House.  14  -Ala.  App.  066,  71  So.  75. 
§  flSI.  Excuses  for  Delay. 

See    post,    "Relief,"    §    629. 

Failure  of  Trial  Judge  to  Sign  BiU  of 
Exceptions — Where  the  bill  of  excep- 
tions was  not  signed  by  the  trial  judge 
in  time  for  it  to  be  transcribed  and  filed 
at  the  call  to  which  the  appeal  was  re- 
turnable, the  appeal  will  not  be  dismissed 
for  failure  to  comply  with  court  rule  41 
(56  South,  vi).  Birmingham  Bottling' 
Co.  V.  Morris,  193  Ala.  627,  69  So.  85. 
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9  &».  ReU«f. 

Necessity  of  Aflida^ts  to  Support 
Record. — Where  the  record  shows  an  ex- 
cuse for  delay  in  filing  a  transcript,  affi- 
davits of  excuse  are  not  necessary. 
Rhodes    f.    Downing,    13    Ala.    App.    494, 

68    So.    788. 

Certiorari  to  Bring  Up  Transcript. — 
See   ante.    "Dismissal."    |    637    (3). 

(I)   DEFECTS.  OBJECTION'S.  AMEND- 
MENT. AND  CORRECTION. 
§  634.   Effect  of  Defects  in  General. 

Confused  Record  Presenting  Nothing 
for  Review. — Where  a  record  showed 
that  the  complaint  originally  consisted 
o(  one  count,  which  was  'afterwards 
amended  by  striking  therefrom  one  of 
the  parties  defendant,  and  subsequently 
amended  by  additional  counts  1  and  2, 
and  demurrers  were  filed  to  the  com- 
plaint, and  to  the  complaint  as  amended, 
which  did  not  seem  to  be  directed  to 
any  particular  count,  the  judgment  of 
the  court  shows  that  tile  demurrers  to 
the  complaint  as  amended  were  over- 
ruled, and  the  minute  entry  shows  that 
the  general  issue  was  then  pleaded,  but 
the  plaintiff  amended  his  complaint  by 
another  separate  paper  that  day  filed, 
and  the  defendant  demurred  to  the  com- 
plaint as  last  amended,  which  demurrers 
were  sustained,  no  reference  appearing 
in  either  instance  to  any  particular  count 
of  the  complaint,  and'that  thereupon  the 
plaintiff  withdrew  count  1  of  the  com- 
plaint as  amended,  the  record  on  appeal 
is  in  so  confused  a  condition  as  to  pre- 
sent no  question  involving  any  of  the 
substantial  rights  of  the  parties.  Mudd 
r.  Gray  (Ala.).  75  So,  468. 
§  <39.  Effect  of  Omissions. 
I  S  63S  (1)  In  General. 

I  Legal    Judgment,— The    failure  of    the 

I  transcript  to   show  a  legal   judgment  as 

;  the   basis   for   the   appeal   requires   a    dis- 

(  missal.     McLeod  v.  Garrick,  196  Ala.  3B9, 

■  TS   So.    72. 

I  Final    Judgment.— Where     the     record 

I  shows    no    final    judgment    which    would 

I  support    an    appeal    under    Code    1907,    g 

3837,  providing  for  appeals  from  final 
judgments  or  decrees  of  the  chancery, 
circuit  or  other  courts,  the  appellate 
court  is  without  jurisdiction  to  consider 


the  errors  assigned.  Gibbs  v.  Southern 
Exp.  Co.   (Ala.).  78  So.  861). 

Organization  of  Trial  t^ourt. — Where 
the  judgment  to  be  reviewed  was  entered 

on  May  6,  1012,  and  the  only  organiza- 
tion of  the  trial  court  shown  by  the  rec- 
ord is  that  (or  the  November,  1913,  term, 
the  appeal  must  be  dismissed  for  failure 
to  show  that  the  court  was  organized 
pursuant  to  law.  Gallahar  v.  Ingram  & 
Co..   a  Ala.   App.   432,  62    So.  989. 

Where  the  record  shows  no  organiza- 
tion of  the  lower  court,  from  the  judg- 
ment of  which  the  appeal  is  taken,  the 
appeal  'will  be  dismissed.  Hudgins  *. 
Pickens  County.  9  .Ma.  App.  238,  63  So, 
995.. 
§  639   (B)   Jurisdictional  Facts. 

An  appeal  will  be  dismissed,  where  the 
record  shows  that  the  circuit  court  did 
not  have  original  jurisdiction  under  Code 
1907,  §  325.-..  subd.  1.  and  does  not  show 
that  it  was  brought  to  the  circuit  court 
on  appeal  from  a  court  having  jurisdic- 
'tion.  Central,  etc.,  R.  Co.  v.  Coursen,  S 
.^la.     App.     589,    63     So.    977. 

Where  a  transcript  of  record  does  not 
comply  with  the  requirement  of  Code 
1907,  g  2848.  and  rules  numbered  26  and 
29.  pp.  1513  and  ISIS,  and  is  so  totally 
defective  as  not  to  set  forth  jurisdictional 
facts,  a  rehearing  after  an  affirmance  for 
failure  to  assign  errors  will  not  be 
granted  to  give  the  appellant  an  oppor- 
tunity to  file  assignments  of  error. 
Hudgins  r.  Pickens  County,  9  Ala.  App. 

238,    63   So.    995. 

§  837.  Defects  or  Erroi^  in  Making  Bill 
of  Exceptions. 
Bill  Not  Presented  and  Signed  in  Time. 
—See     ante.    "Time    for    Settlement,"     § 

567;   "Settlement   and   Signing,"   §   569. 

Failure  of  the  bill  of  exceptions  to 
state  the  date  of  presentation  to  the  trial 
judge,  as  required  by  Code  1907,  §  3019, 
is  jurisdictional,  and  the  Supreme  Court 
can,  not  consider  errors  presented  by 
such  bill.     Box  i:   Southern   R.  Co..   184 

Ala.    598,    64    So.    69. 

§  639.  Defects  or  Errors  in  Making  Ab- 
stract or  Brief  of  Evidence. 
Incorrect   Statement   of   Date  of  Deed 
in  Evidence.— Dai  ley  v.  Alabama  Consol. 
Coal,  etc.,  Co.,  178  Ala.  337,  57  So.  693. 
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See  the  title  APPEAL  AND  ERROR,  S 

639.  vol.   1,  p.  435. 

g  M4.  Waiver  of  Defecti  or  ObjKtioiiB. 

Submission  without  Motion  to  Strike. 
—Code  1907,  §  3020,  only  forbids  the 
striking  of  a  bill  of  exceptions  on  the 
ground  that  it  was  not  seasonably  signed, 
except  on  motion  of  a  party  to  the  rec- 
ord, and  does  not 'require  consideration 
of  a  bill  where  it  does  not  show  that  it 
was  seasonably  presented,  which  defect 
is  not  waived  by  the  submission  of  the 
cause  without  formal  motion  by  appellee 
to  strike  the  bill  from  the  files.  Box  r. 
Southern  R.  Co.,  184  Ala.  598,  64  Sb.  09. 
§  SSS.  Amendment  in  Appellate  Court 
§  MB.  Striking  Out 

Discretion  of  Court. — Long  v.  Seigel, 
177  Ata.  338,  58  So.  380.  See  the  title 
APPEAL  AND    ERROR,  §  «55,   vol.   1, 

p.    437. 

Incomplete  Bill. — A  bill  of  exceptions 
will  not  be  stricken  because  incomplete. 
Johnston  Bros.  Co.  f.  Washburn  (Ala. 
App.),  77   So.  461. 

Unauthorized  Alteration  in  Bill.  — 
Where  bill  of  exceptions  was  presented 
to  the  presiding  judge  January  -ii,  1917. 
and  he  approved  and  signed  it  .\pril  16th, 
and  it  was  filed  in  the  office  of  the  cir- 
cuit court  May  lath,  and  some  time  sub- 
sequent, more  than  six  months  after 
trial,  the  bill  of  exceptions  was  altered 
by  adding  the  direction,  "Clerk  will  leave 
in  motion  for  new  trial."  the  alteration 
was  unauthorized,  whether  done  by  the 
presiding  judge  or  some  one  else:  but 
the  action  did  not  justify  striking  of  the 
entire  bill,  it  not  appearing  to  have  been 
made  by  direction  of  appellants,  or  that 
they  had  any  notice  or  knowledge,  as 
the  alteration  was  void,  and  to  be  disre- 
garded. Heath  v.  Lewis  (Ala.),  76  So. 
451. 

Bai  Not  Presented  in  Time.— Tuggle 
V.  Wilson,  179  Ala.  671.  60  So.  391.  See 
the  title  APPEAL  AND  ERROR,  §  853. 

vol.    1.    p.    438. 

A  bill'  of  exceptions,  not  signed  within 
the  time  prescribed  by  Code  1907,  g  3019. 
must,  on  motion,  be  stricken  out.  Dea- 
son  V.  Gray.  189  Ala.  672,  86  So.  646. 

Where  a  bill  of  exceptions  is  not  tiled 
within  the  time  fixed  by  Code  1907,  g 
3019.  it  will  be  stricken  from  the  record 


on  motion,  and  such  failure  may  be 
shown  by  parol.  Buck  Creek  Lumber 
Co.  V.  Nelson,  188  Ala.  243,  66  So.  478. 

Under  Code  1907,  |  3019,  a  bi!l  of  ex- 
ceptions, not  signed  until  after  90  days 
from  presentation,  will  be  stricken.  Sel- 
lers V.  Dickert,  194  Ala.  661,  89  So.  604. 

Where  it  affirmatively  appears  that  bill 
of  exceptions  was  not  presented  within 
90  days  from  the  day  judgment  was  en- 
tered, as  required  by  Code  1907.  §  3019, 
it  will  be  stricken  on  motion.  Melton  v. 
Fort  Produce  Co.  (Ala.  App.),  77  So.  979. 

Same — Bills  Unseasonably  Signed  or 
Presented— SUtute.— Code  1907,  g  3020, 
forbidding  appellate  courts  to  strike  a 
bill  of  exceptions  ex  mero  motu.  applies 
to  bills  unseasonably  signed  by  the  trial 
judge,  and  not  to  those  unseasonably 
presented  to  him.    Wrenn  i:  Baker  (Ala. 

App.),    73    So.    756. 

Same — Motion  Made  after  Second  Sub- 
mission,— Where  a  motion  to  strike  the 
bill  of  exceptions  because  not  filed  in 
time  was  not  made  until  after  the  case 
had  been  submitted  a  second  time,  and 
after  an  affirmance  had  been  set  aside  by 
consent,  it  was  too  late.  Lockridge  v. 
Brown.  184  Ala.  106.  63  So.  524. 

Stenographic  report  of  trial,  signed  by 
judge  and  tiled  as  bill  of  exceptions,  but 
not  showing  any  exception  to  action  of 
court  in  rendering  judgment  tor  appel- 
lee, the  only  question  sought  to  be  re- 
viewed thereby,  held  to  be  stricken  from 
the  record  on  appellees'  motion.  Clancy 
*.  Taylor,  IS  Ala.  App.  557,  88  So.  522, 

Under  Rule  32  for  circuit  and  inferior 
courts,  providing  that  bills  of  exception 
shall  not  contain  a  statement  of  the  tes- 
timony in  extenso,  a  bill  containing  a 
stenographic  report  of  the  trial,  giving 
the  testimony  in  question  and  answers, 
is  so  unnecessarily  prolix  and  such  a 
flagrant  violation  of  the  rule  that  it  will 
be  stricken  on  motion.  Higdon  v.  War- 
rant Warehouse  Co.,  10  Ala.  App.  496, 
83  So.  938, 

Under  Code  1907.  p.  1526,  rule  32,  held, 
that  bill  of  exceptions,  expressly  pur- 
porting to  be  nothing  other  than  the 
stenographic  report  of  the  trial  below, 
will  be  stricken  on  motion.  Turner  r. 
Thornton,   192   Ala.   98,   68   So.   813. 

Where  Entire  Testimony  in  BilL — 
Long  V.  Seigel,  177  Ala.  338.  58  So,  380. 
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See  the  title  APPEAL  AND  ERROR, 
§   65S,   rol.    1,   p.    433. 

The  supreme  court  has  expressly  re- 
served the  right  to  strike  bills  of  excep- 
tions, containing  a  statement  of  the  tes- 
timon}'  in  cxtenso,  in  violation  of  Code 
1907.  p.  1526.  rule  :t2.  without  motion  by 
the  appellee.  Turner  v.  Thornton,  19a 
Ala.  93,  63  So.  813. 

Qneations  and  Atmrers  Where  Testi- 
mony Obtained  by  Deposidona.— Motion 
to  strike  hill  of  exceptions  on  ground  it 
rontained  questions  and  answers  of  wit- 
nesses, and  did  not  contain  evidence  in 
narrative  form,  is  without  merit,  where 
testimony  was  obtained  by  depositions. 
Manson  :■.   Sutlerer    (Ala),   77   So.   :175. 

S  *B*.  Correcting  or  Curing  Errors 

or  Defects. 

Correction  in  Pencil  Disapproved — 
Transcript  Controlling  Except  as  to 
Clerical  Errors. — It  is  had  practice  to 
correct  a  transcript  in  pencil,  particu- 
larly omission  that  is  not  self-correct- 
ing: and  appellate  court,  in  absence  of 
agreement  of  counsel  or  effected  correc- 
tion by  certiorari,  can  consider  only 
transcript  certified  by  clerk,  except  where 
imperfection  is  clerical.  Kitgore  t:  Bir- 
mingham R.,  etc.,  Co.  (Ala.),  7.1  So.  996. 

Certificate  of  Inadvertence  by  Trial 
Judge. — Where  a  bill  of  exceptions 
omitted  to  show  the  date  of  presentation 
to  the  judge  for  signing,  the  defect  could 
not  be  cured  by  a,  certificate  from  the 
trial  judge  showing  that  the  bill  was  pre- 
sented and  signed  in  time,  and  that  the 
omission  of  indorsement  was  by  his  own 
inadvertence.  Box  v.  Southern  R.  Co., 
184  Ala.  598,  64  So.  89. 

§  S58.  Certiorari  or  Other  Proceeding  to 
Bring  Up   Record. 

i  881. Return. 

On  contest  of  stock  law  election. 
where  probate  court  upon  certiorari  cer- 
tified as  part  of  the  record  omitted  from 
the  transcript  a  copy  of  the  petition  call- 
ing for  a  stock  law  election,  part  of  the 
proceedings  in  the  cause,  the  petition 
might  be  considered  as  part  of  record. 
Browning  v.  St  Clair  Coanty.  19.>  Ala. 
121.  71  So.  lOS. 


(J)      CONCLUSIVENESS     AND     EF- 
FECT.   IMPEACHING  AND  CON- 
TRADICTING. 
§  MS.  Conclusiveness  of  Record. 
S  662  (1)  In  General. 

No  Ruling  on  Demurrers  Shown. — 
Where  the  minute  entry  shows  no  rul- 
ing on  demurrers  to  pleas,  the  Supreme 
Court  can  not  consider  assignments  of 
error  presupposing  such  a  ruling.  Mid- 
dleton  r.  Western  Union  Tel.  Co.,  197 
Ala.  24:i.  72  So.  348. 
§  6«   (2)   Recitals. 

Recital  of  Defendant's  Nonappeanmce. 
— A  Judgment  entry  reciting  that  de- 
fendant did  not  appear  is  conclusive,  in 
absence  of  contrary  showing  in  the  rec- 
ord.    Potter  V.  Tucker,  11  Ala.  App.  466, 

66    So.   932. 

Recitals  as  to  Rulings  on  Pleadings, — 
Supreme  court,  in  determining  whether 
plaintiffs  in  action  for  unlawful  detainer 
recovered  in  circuit  court  for  land  not 
sued  for  in  justice  court,  must  look  to 
recitals  of  record  proper,  by  which  it  is 
bound  as  .to  rulings  on  pleadings.  John- 
son V.  Cox  (Ala.).  7;i  So.  922. 
§  M2  (3)  Bill  of  Exceptions. 

Recitals  in  bill  of  exceptions  must  be 
taken  as  true.  Porter  v.  Tennessee  Coal, 
etc.,  R.  Co.,  l.^  Ala.  App.  632,  63  So.  808. 
§  663.  Conclusiveness  of  Certificate. 

Conflict  with  Record  Proper.— Where 
the  record  proper  showed  an  amend- 
ment of  the  complaint  which,  however, 
was  not  contained  in  the  transcript,  it 
would  not  be  presumed  from  the  clerk's 
certificate  that  the  transcript  contained 
a  full,  true  and  complete  record  of  the 
proceedings  in  the  cause;  that  no  amend- 
ment was  in  fact  filed.  General  Acci. 
Fire,  etc.,  Ins.  Co.  f.  Shields,  9  Ala.  App. 
ai4.  62   So.   400, 

Conflict  with  Court  Orders  or  Entries. 
— Since  all  orders  and  entries  made  in 
the  progress  of  a  cause  during  term  time 
emanate  from  the  court,  such  a  memo- 
rial is  conclusive  evidence  of  everything 
it  contains,  and  can  not  ,be  contradicted 
by  the  clerk's  certificate  as  to  the  con- 
tents of  the  record.  General  Acci.  Fire, 
etc.;  Ins.  Co.  f.  Shields,  9  Ala,  App.  214, 
63  So.  400. 
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§  864  (1)  In  .General. 

Between  Judgment  Entry  and  Certifi- 
cate,— A  judgment  entry  reciting  the 
amendment  to  the  pleadings  must  be  ac- 
cepted as  true,  though  the  clerk  certified 
that  no  such  amendment  was  made; 
since  if  there  were  no  amendments  the 
judgment  entry  should  have  been  cor- 
rected to  so  show.  Pacific  Mul.  Life 
Ins.  Co.  V.  Shields,  182  .\la.  lOG,  62 
So.  71. 

Between  Judgment  Entry  and  Special 
Pleas. — In  an  action  by  indorsee  of  a 
note,  a  judgment  entry,  reciting  that  is- 
sue was  joined  "on  general  issue  in 
short  by  consent,"  held  conclusive,  al- 
though record  disclosed  special  pleas 
stating  defenses  not  available  under 
general  issue.  Stewart  v.  Keller,  197 
Ala.  B75,  73  So.  89. 

Between  Judgment  Recital  and  An- 
swer Not  in  Record. — Where,  on  appeal 
in  garnishment,  the  conditional  judg- 
ment, regular  in  form,  recites  that  the 
garnishee  has  not  answered  a^  required 
by  law,  such  recital  must  prevail  over 
any   inference    to   the   contrary    froi 


L  the 


.  bui  1 


made  part  of  the  record  by  bill  of  excep- 
tions or  by  any  reference  in  the  judg- 
ment entry.  Fruitticher  v.  Ebersole,  10 
Ala.  App.  411.  6+  So.  650. 

Between  BUI  of  Exceptions  in  Tran- 
script and  One  Returned  under  Certio- 
rari.— When  a  bill  of  exceptions  is  sent 
up  as  a  return  to  a  writ  of  certiorari,  and 
differs  from  the  one  contained  in  the 
transcript,  the  one  returned  under  the 
writ  will  be  regarded  as  the  correct  bill. 
Jones  V.  White,  189  Ala.  632,  66  So.  fi05. 


Where  there  is  a  conflict  between  rec- 
ord proper  and  bill  of  exceptions,  the 
former  controls  as  to  matter  which 
should  appear  by  the  record  proper, 
while  the  bill  of  exceptions  controls  as 
to  matter  which  should  appear  by  the 
bill.  Central,  etc.,  R.  Co.  v.  Gross,  182 
Ala.  3S4,  6S  So.  291. 

Where  there  was  conflict  between  re- 
citals of  record  proper,  and  those  of  bill 


of  exceptions,  as  to  matter  which  must 
appear  of  record  proper,  recitals  in  rec- 
ord proper  control;  and,  where  conflict 
is  as  to  matter  which  should  properly  be 
shown  by  bill  of  exceptions,  recitals  of 
latter  control.    Johnson  v.  Cox  (Ala.),  73 

So.    932. 

Where  a  stateme'nt  in  a  bill  of  excep- 
tions conflicts  with  matter  properly  a 
part  of,  and  shown  by.  the  record  proper, 
the  recitals  of  the  record  will  control, 
McDaniel  v.  State,  10  Ala.  App.  79.  64 
So..  641. 

A  judgment  entry  in  the  record  proper 
will  control  recitals  in  the  bill  of  excep- 
tions.    McEntire  v.    Paffe.   12   Ala.   App. 

507.    67    So.    713. 

Procedure  Followed  by  Court.  —  A 
judgment  determines  conclusively  what 
the  court  did  and.  regarding  the  proced- 
ure followed,  can  not  be  varied  by  bill 
of  exceptions.     Green  v.  Stephens  (Ala.), 

73    So.    532. 

Rulings  on  Demurrer, — Where  the  rec- 
ord proper  and  the  bill  of  exceptions  dif- 
fer in  their  recitals  as  to  rulings  on  de- 
murrers, the  record  proper  governs. 
Bruce  r.  Citizens'  Nat.  Bank,  185  Ala. 
221,  64   So.  82. 

Issues  Made.— Recitals  of  the  judgment 
entry  confining  the  issues  are  conclusive, 
and  can  not  be  impeached  by  the  bill  of 
exceptions.  Wahouma  Drug  Co.  r.  Clay, 
I9:i    Ala.    TB.    G9    So.    S2. 

Giving  or  Refusal  of  Charge. — Where 
a  bill  of  exceptions  as  to  the  giving  or 
refusal  of  a  charge  was  self-contradic- 
tory, the  court  on  appeal  could,  under 
Code  190T.  §  5364.  look  to  the  record 
proper.  Baker  v.  Lauderdale,  14  Ala.  ■ 
App.  224.  09  So.  299. 

Where  the  exception  states  the  charge 
of  the  court  complained  of  materially 
different  from  the  charge  as  given,  such 
exceptions  will  not  be  considered  an  ap- 
peal. Murray  v.  State,  13  Ala.  App.  176. 
69    So.    354. 

§  666.  Impeaching  or  Contradicting. 

§  670.  Affidavits. 

Time  Bill  Sign ed.~John son  v.  Frix. 
177  Ala.  251.  58  So.  427.  See  the  title 
APPEAL  AND    ERROR,  S   670,  vol.   1, 
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(K)   QUESTIONS    PRESENTED    FOR 

REVIEW. 
S  671.    Limitation  by  Scope  of  Record  in 

§  671  (1)   In  General. 

In  absence  of  bill  of  exceptions  or  as- 
signments of  error,  as  required  by  law, 
judgment  may  be  atlirmed  on  motion. 
Batson  v.  Keller  (Ala.  App.),  77  So.  922. 
j  671  (3)  Effect  of  Omission  of  Evidence, 
or  Recital  or  Certificate  That  It  Is 
All  Included. 

General  Rule.— Where  the  bill  of  ex- 
ceptions which  undertook  to  set  out  evi- 
dence on  which  the  judgment  was  based 
did  not  purport  to  set  out  all  of  it.  the 
judgment  will  be  affirmed.  State  i'. 
Lovejoy.  12  Ala.  App.  630.  67  So.  738,  af- 
firming judgment  64  So.  1031,  certiorari 
denied  in  Ex  parte  State,  191  Ala.  664, 
e:   So.    1018. 

Where  evidence  besides  that  contained 
in  the  bill  of  exceptions  might  have  been 
heard  below,  the  question  whether  the 
judgment  was  contrary  to  the  evidence 
can  not  be  reviewed.  Phillips  z:  Jack- 
son.  130  .Ala.   S86,  67  So.  450. 

Where,  though  the  judgment  of  the 
court  of  appeals  in  affirmance  of  the 
judgment  below  was  reversed  by  the  su- 
preme court  as  to  the  proposition  of  law 
involved,  yet,  on  it  appearing  that  the 
bill  of  exceptions,  which  undertook  to 
set  out  the  evidence  on  which  the  trial 
court  based  its  judgment,  did  not  pur- 
port to  set  out  all  of  the  evidence,  the 
court  of  appeals  would  affirm  the  judg- 
ment below.  State  r.  Lovejoy.  12  .\la. 
App.  6-30,  67  So.  738.  affirming  judgment 
64  So.  1021.  certiorari  denied  in  Ex  parte 
State.  191  Ala.  664,  6T  So.  1018. 

In  Equity— Chancery  Issue.— In  eq- 
uity case,  where  fact  goes  to  jury  as 
matter  of  right,  and  chancellor  incor- 
porates verdict  in  decree,  held,  in  view  of 
Code  1907.  §  5955.  that  court  on  appeal 
may  consider  certified  exceptions  to  pro- 
cedure before  jury  or  chancellor.  .Ala- 
bama, etc..  R,  Co.  r.  Aliceville  Lumber 
Co.  (Ala.).  74  So.  441. 

Illnstrative  Cases.— On  appeal  from  an 
order  substituting  a  lost  paper  in  the 
record,  the  question  whether  the  paper 
was   properly  a  part  of   the   record   will 


not  be  reviewed  unless  all  the  evidence 
is  presented  by  a  bill  of  exceptions. 
Worrell  v.  State  (Ala.  App.),  72  So.  601. 
Where  purchaser  at  foreclosure  brought 
ejectment,  and  defendant  relied  on  pay- 
ment of  the  mortgage  debt  before  fore- 
closure, the  court  on  appeal  could  not 
pronounce  erroneous  a  judgment  for 
plaintiff,  where  the  record  failed  to  show 
date  of  foreclosure,  and  the  bill  of  ex- 
ceptions did  not  contain  all  of  the  evi- 
dence.     Baker   v.    Shoemaker    (Ala.),    78 

So.    826. 

§  671  (4)  Effect  of  OnuBsion  of  Facts, 
Proceedings  or  Evidence  Relating  to 
Particular  Questions. 

Clerk's  Notation  of  Loss  of  Documen- 
tary Evidence.— Where  clerk,  in  his  cer- 
tificate to  the  transcript,  noted  that  three 
matters  of  documentary  evidence  could 
not  be  found  and  were  omitted  from  the 
bill  of  exceptions,  there  could  be  no  re- 
view of  refusal  of  the  general  affirmative 
charge  for  appellant.  Street  v.  Shadix, 
197  Ala.  446,  73  So.  73. 
§  671  (B>  Effect  of  Omission  of  Instru- 
ment Sued  on  or  Involved. 

Insurance  Policy. — Where  count  set- 
ting up  terms  of  contract  in  complaint 
to  recover  on  insurance  policy  incorpo- 
rated copy  of  policy  by  reference,  court 
of  appeals  can  not  pass  upon  demurrer 
thereto  in  absence  of  such  copy  from  rec- 
ord. Southern  Indemnity  Ass'n  *.  Hoff- 
man (Ala.  App.),  77  So.  434. 

Note  and  Contract.— >- Where  suit  was 
brought  on  a  note  and  contract,  but  the 
bill  of  exceptions  did  not  set  out  either 
the  nole  or  contract  introduced  in  evi- 
dence, it  was  insufficient  to  show  error  in 
a  judgment  for  defendant.  McCaskey 
Register  Co.  r.  Nix  Drug  Co.,  7  Ala.  App. 
309,   61    So.   484. 

§  671  (8)  Limitation  by  Bill  of  Excep- 
tions, Case  or  Statement  of  Facts. 

Rulings  Not  Shown  by  Bill  of  Excep- 
tions.—Where  matters  complained  of  are 
properly  shown  by  the  bill  of  exceptions, 
and  the  bill  of  exceptions  on  tile  con- 
tained no  recital  as  to  such  matters  or 
ruling  thereon,  they  can  not  be  reviewed 
on  appeal.  Sears  v.  State.  10  Ala.  App. 
76,  65  So.  300. 
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No '  Showing  That  Affirmative  Charge 
Wao  Given.— Where  the  bill  of  excep- 
tions doea  not  show  that  a  general  af- 
firmative charge  was  given,  an  assign- 
ment of  error  complaining  of  the  giving 
of  such  a  general  charge  can  not  be  con- 
sidered. Ewart  Lumber  Co.  f.  American 
Cement  Plaster  Co.,  9  Ala.  .\pp.  132,  62 
So.   560. 

Judgment  Not  Shown— Review  of  Rul- 
ings on  Evidence. — Though  the  bill  of 
exceptions  does  not  show  what  the  judg- 

thereof,    rulings    on    the    admissibility    of 
■  evidence    may   be     reviewed.     Peters    v. 
Brunswick-Balke-CoUender     Co..    6     Ala. 
App.  507,  60  So.  431. 
§  678.  Pleading. 

g   679.   In   General 

Necessity  of  Setting  Forth  Pleas 
Stricken.— The  appellate  court  can  not 
say  that  pleas  stricken  by  trial  court  were 
not  frivolous,  irrelevant,  or  prolix  in  ab- 
sence of  such  plea.  Huntsville  Knitting 
Mills  I*.   Rutner  (Ala.),  76  So.  54. 


§  eeo.  . 


■  Demurrers. 


§  680  (1)  In  General. 

Demurrer    to    '  Replication.^  Dupuy    ^^ 

Wright,  7  Ala.  App.  2:i8,  60  So.  997.     See 
the  title  APPEAL  AN!J  ERROR,  §  dSO 

(1),  vol.    1,  p.   445. 

Rulings  on  DemtuTer,^.\  judgment 
entry  stating  that  demurrers  were  "over- 
ruled as  to  all  other  pleas"  held  insuffi- 
cient to  support  assignments  of  error 
based  upon  the  overruling  of  demurrers. 
American  Sales  Hook  Co.  v.  Pope  &  Co., 
7    Ala.    App.    304,    61    So.    45. 

W'here  the  record  showed  no  judg- 
ments on  plaintifT's  demurrers  to  defend- 
ants' plea,  the  assignments  of  error  pred- 
icated on  the  overruling  of  such  demur- 
rers could  not  be  considered.  Clancy  v. 
Taylor,  12  Ala.  App.  537,  68  So,  322. 

An  assignment  of  error  to  the  overrul- 
ing of  a  demurrer  to  a  count  of  the  com- 
plaint could  not  be  reviewed,  where  the 
record  proper  did  not  dis<^ose  action  by 
the  court  on  demurrer  to  that  count. 
Copeland  v.  Union  Nursery  Co.,  187  Ala. 

148,  63   So.  B34. 

Demurrer  Sustained  to  Pleas  Not  Re- 
filed  to  Amended  Complaint,- Defendant 
can  not  complain  of  the  court's  action  in 


ining  demurrers  to  pleas  filed  to  the 
original  complaint,  which  the  record  does 
not  show  were  made  applicable  to  the 
complaint,  as  last  amended,  by  being  re- 
filed.  General  Acci.  Fire.  etc.  Ins,  Co.  v. 
Shields,  9  Ala.  App.  214.  62  So.  400. 
§  680  (S)  Necessity  for  Setting  Forth  De- 
nturrer  or  Grounds  Thereof. 

Demurrer. — Where  judgment  appealed 
from  recited  that  defendant's  demurrer 
to  a  plea  was  overruled,  but  demurrer 
was  not  in  record,  court  of  appeals  can 
not  pass  on  ruling  on  demurrer.  Home 
Supply  Co.  z:  Almon  (Ala.  App.),  76  So. 
473. 

§    680    (3)    Necessity    of    Setting    Forth 
Pleadings. 

Amended  BUI  or  Complaint.  —  The 
court's  action  in  overruling  demurrers  to 
amended  bill  can  not  be  reviewed  on  ap- 
peal, where  amaided  bill  does  not  ap- 
pear in  the  transcript.  Butler  &  Co,  v. 
Henry  &  Co,   (Ala.).  78  So.  912. 

Where  record  does  not  set  forth 
amended  counts  of  complaint  demurred 
to  or  any  ruling  of  court  on  any  demur- 
rer to  amended  counts,  reversible  error 
can  not  be  predicated  on  action  of  court 
overruling  such  demurrer,  Carland  & 
Co.  t:  Burke,  197  .Ala.  435,  73  So.  10. 

Defendant  can  not  object  on  appeal  to 
the  overruling  of  demurrers  to  a  com- 
plaint which  the  record  affirmatively 
shows  was  amended,  in  the  absence  of 
any  showing  that  the  complaint,  as 
amended,  was  demurred  to.  or  subject  to 
any  of  the  objections  urged.  General 
Acci.  Fire.  etc..  Ins,  Co.  f.  Shields.  9  Ala. 
App.  214,  62  So.  400. 

Amended  Pleas.— Where  the  judgment 
entry  not  only  recited  the  sustaining  of 
demurrers  to  certain  pleas,  but  the  over- 
ruling of  demurrers  to  the  same  pleas 
amended,  and  the  record  failed  to  show 
in  what  way  the  pleas  were  amended,  no 
question  as  to  the  propriety  of  the  sus- 
taining of  the  first  demurrers  was  pre- 
sented for  review.  Central,  etc.,  R.  Co. 
V.  Campbell.  1(1  Ala.  App,  288,  64  So.  540. 
§  681.   Amendments. 

See  ante,   "Demurrers,"  §  680. 

Upon  record,  held,  that  there  was 
nothing  to  support  appellant's  assign- 
ments predicated  on  its  objection  to  the 
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lendment  to  the  com- 
plaint and  upon  its  motion  to  strike. 
Louisville,  etc.,  R.  Co.  x:  Laney.  H  Ala. 
App.   2B7,   69   So.   993. 

§  68a.  Striking  Out. 

See  ante,  "Amendments,"  §  681. 

Necessit;  of  Motion  and  Ruling 
Thereon. — Where  the  bill  of  exceptions 
does  not  contain  a  motion  to  strike  a 
plea  and  the  tuling  thereon,  no  question 
is  presented  for  review  on  appeal.  Wel- 
ler  &  Sons  v.  Rensford,  185  Ala.  333,  64 
So.  366. 

Where  judgment  appealed  from  recited 
that  defendant's  motion  to  strike  was 
overruled,  but  motion  was  not  in  record, 
court  of  appeals  can  not  pass  on  ruling 
on  motion.  Home  Supply  Co.  v.  Almon 
(Ala.  App.),  76  So.  473. 
§   883.  Depoaitions  and  Affidavits. 

Objection  to  deposition  and  motion  'to 
CTcclude  answer  of  deponent,  because  not 
responsive  to  an  interrogatory,  could 
not  be  considered,  where  such  interroga- 
tory was  not  set  out  in  bill  of  exceptions. 
Bynum  v.  Terry  (Ala.  App,),  77  So.  029. 

§    684.   Questions   on   Inteilocutoi7  Pro- 
ceedings. 

Rcqniring  -^Bwers  to  Interrogatories. 
— Where  the  record  fails  to  show  that 
defendant  was  required  to  answer  cer- 
tain interrogatories,  the  court  on  appeal 
need  not  determine  whether  such  a  re- 
quirement would  have  been  proper.  Sov- 
ereign Camp,  W.  O.  W.  V.  Ward  (Ala.). 
78   So.   824. 

Nonsuit  by  PlaintiS— Evidence  Ex- 
cluded-—Where  the  bill  of  exceptions  on 
appeal  stated  that  defendant  objected  to 
certain  evidence,  the  rulings,  on  which 
had  been  set  out,  that  the  objection  was 
sustained,  that  plaintiff  duly  excepted, 
whereupon  plaintiff  took  a  nonsuit  with 
bill  of  exceptions,  the  questions  of  evi- 
dence presented  by  the  record  were  re- 
viewable on  appeal.  Priebe  v.  Southern 
R,  Co.,  189  Ala.  -427,  66  So.  573. 
§  689.  Admissibility  of  EvidetKe. 

§  080.  In  General. 

S  690  (1)  In  General. 

Objection  Overruled  to  Question  Not 
Answered. — Error    in    overruling    an    ob- 


jection  to  a  question  can  not  be  reviewed, 
where  it  is  not  shown  to  have  been  an- 
swered. Plott  *,  Foster,  7  Ala.  App.  403, 
62  So.  299. 

§  690  (3)  Necessity  of  Showing  That  Evi- 
dence Was  Introduced.    . 

Necessity  of  Showing  Question  An- 
swered.— Before  a  defendant  can  com- 
plain of  the  overruling  of  an  objection 
to  a  question,  it  must  be  shown  that  the 
question  was  answered.  McConnell  v. 
State,  13  Ala.  App.  79,  69  So.  333. 

Where  the  record  did  not  show  that 
questions,  to  which  objections  were  in- 
terposed were  ever  answered,  no  error 
can  be  predicated  upon  the  overruling  of  , 
such  objection.  Gravett  v.  State,  11  Ala. 
App.  311.  65  So.  850. 
S  690  (3)  Necessity  of  Setting  Forth 
Facts  Establishing   Objection. 

Erasure  in  Mortgage— Fact  of  Erasure 
Not  Shown.— .\  bill  of  exceptions  which 
states  that  defendant  objected  to  the  in- 
troduction in  evidence  of  a  mortgage  on 
the  ground  that  there  was  an  erasure  in 
it,  which  was  referred  to  in  the  objec- 
tion, but  which  failed  to  show  that  there 
was  in  fact  such  an  erasure  or  that  the 
objection  was  founded  in  fact,  was  insuf- 
ficient. Hutto  V.  Garner,  7  Ala.  App.  412, 
61  So.  477. 

§  690  (4)  Necessity  of  Setting  Forth  Evi- 
dence in  General. 

Documents.— Error  in  admitting  in 
evidence  an  instrument  is  not  shown, 
where  the  bill  of  exceptions  does  not  set 
forth  the  instrument  or  the  substance 
thereof.     Baker    v.    Lauderdale,    14    Ala. 

App.    224,   69   So.   299. 

In  ejectment,  where  plaintiff  introduced 
mortgage  and  foreclosure  deed,  and  the 
bill  of  exceptions  failed  to  set  them  out, 
or  state  their  stipulations  and  recitals, 
the  court  could  not  determine  whether 
defendant's  objections  to  their  admission 
were  well  taken.  Baker  v.  Shoemaker 
(Ala.),  78  So,  S26. 

Necessity  of  Showing  Purpose  and  Use 
of  Evidence. — Where  it  is  not  made  to 
appear  how  the  summons,  and  complaint 
in  a  previous  suit  by  plaintiff  could  be 
used  to  contradict  her  testimony  as  a 
witness,  for  which  purpose  alone  it  was 
offered,    the     exclusion    can    not    be    re- 
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viewed.     McLaughlin  v.    Beyer,  181  Ala. 
427,  61  So.  6a. 

§  6&0  (S)  Necessity  of  Setting  Forth  Evi- 
dence Bearing  on  That  Admitted  or 
Excluded. 

Written  Instmment  —  Parol  Agree- 
ment—In  the  absence  of  an  Instrument 
from  the  record,  the  court  can  not  de- 
termine if  the  trial  court  erred  in  exclud- 
ing evidence  of  an  oral  contemporane- 
ous agreement  Hedden  v.  Wefel,  13 
Ala,  App.  485,  69  So.  23S. 
§  690  (7)  Necessity  of  Setting  Forth 
Question  Asked  or  Excluded. 

Question  Excluded.  —  In  an  action 
against  a  railroad  for  personal  injuries, 
exclusion  of  question  .as  to  whether  de- 
fendant immediately  after  the  accident 
did  not  offer  its  surgeon,  in  view  of  the 
record,  held  not  error.  Central,  etc.,  R. 
Co.  V.  Stephenson,  189  Ala.  553,  66  So, 
495. 

Answer  Expected.  —  Birmingham  R.. 
etc.,  Co.  V.  Simpson,  177  Ala.  475,  59 
So.  213.  See  the  title  APPEAL  AND 
error;  §  690  (7),  vol,  1,  p.  451. 


See  ante,  "Necessity  of  Setting  Forth 
Question   Asked  or   Excluded,"  5  690   (7). 

Expected  Answer  to  Question. — The 
sustaining  of  objections  to  questions 
asked  of  a  witness  presents  nothing  for 
review  on  appeal,  where  the  record  does 
not  disclose  the  evidence  expected.  Owen 
V.  Alabama,  etc.,  R.  Co.,  181  Ala.  553,  61 
So.  934. 

Sustaining  of  an  objection  to  a  ques- 
tion asked  a  witness  is  not  reviewable, 
where  the  record  does  not  show  what 
the  answer  would  have  been.  Lookout 
Fuel  Co.  V.  Phillips,  11  Ala.  App.  657,  66 
So.  946. 

Where  the  trial  court  properly  sus- 
tained objection  to  a  question  in  the  ab- 
sence of  showing  in  the  record  as  to 
what  facts  material  to  the  Issue  the  party 
expected  to  elicit,  such  party's  endeav- 
ors, in  his  brief  on  appeal,  to  inform  the 
appellate  court,  are  unavailing.  Stever- 
son  V.  Agee  &  Co..  14  Ala.  App.  448.  70 
So.   298. 

Where  it  did  not  appear  but  that  the 
witness  would  have  answered  in  the  nega- 


tive, then  where  the  record  did  not  show 
that  after  objection  was  sustained,  the 
defendant  stated  to  the  court  that  he  ex- 
pected an  affirmative  answer,  or  as  to 
what  he  proposed  to  show  by  'the  wit- 
ness, any  error  in  excluding  a  question 
must  be  held  harmless  under  rule  45,  Su- 
preme Court  Practice.  Robbins  v.  State, 
13   Ala.   App.   167,  6B   So.   897. 

Deposition  Excluded. — The  exclusion 
of  a  deposition  not  included  in  bill  of  ex- 
ceptions can  not  be  reviewed.  Rose- 
brook  V.  Martin   (Ala.),  76  So.  950. 

Writing  Excluded.— Where  the  bill  of 
exceptions  merely  recites  that  a  paper 
was  offered  in  evidence  by  defendant, 
and  was  excluded,  and  an  exception  re- 
served, but  t^ie  paper  itself  is  not  set  out 
in  the  bill  of  exceptions,  the  ruling  of 
the  trial  court  thereon  is  not  presented 
for  review.  Farrior  r,\State,  12  Ala.  App. 
123,    67    So.    633. 

§  693.  Sufficiency  of  Evidence. 
§  es4.  In  General. 

Right  to  Affirmative  Charge. — A  rec- 
ord does  not  show  that  a  party  was  en- 
titled to  the  general  affirmative  charge 
when  it  fails  to  show  that  the  evidence 
in  the  case  afforded  no  basis  for  an  in- 
ference adverse  to  his  claim.  Fowlkes  v. 
Lewis,  10  Ala.  App.  543.  6S  So.  724. 

A  directed  verdict  will  not  be  reviewed 
where  it  was  based  partly  on  a  view  of 
the  place  of  an  accident,  and  a  demon- 
stration of  plaintiff's  position  at  the  time 
of  injury.     Warble  v.  Sulzberger  Co,.  185 

Ala.    603,   64    So,    361. 

§  69S.  Necessity  of   Setting   Forth 

All  the  Evidence. 
§  696  (1)  In  General. 

A  bill  of  exceptions  which  undertakes 
to  set  out  the  evidence  on  which  the  trial 
court  based  its  judgment  must  purport 
to  set  out  all  the  evidence.  State  v, 
Lovejoy,  12  Ala,  App,  6;i0.  67  So.  738. 

Distances  Graphically  Illustrated  by 
Witness. — On  appeal  in  action  against  a 
railroad  for  injuries  received  when  its 
locomotive  frightened  plaintiff's  mule, 
distances  indicated  by  a  witness,  as  "from 
here  to  the  jury  box"  or  "from  here  to 
the  spittoon"  should  have  been  given 
more  specifically  in  the  bill  of  exceptions. 
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5  S8S   (S)    Dumissal,  Nonsuit,   Demurrer 
to  Evidence  or  Direction  of  Verdict. 

See  post.  "Omission  of  Exhibits,  Maps 
or  Documents,"  §  695  (3). 

Direction  of  Verdict, — Where  it  is 
sought  to  review  the  action  of  the  court 
in  declining  to  exclude  the  evidence  and 
direct  a  verdict  for  the  defendant  the  bill 
of  exceptions  should  contain  all  of  the 
evidence.  Boice  %:  State,  10  Ala.  App. 
190.  65   So.   83. 

j  6SS  (S)   Omission  of  Extiibits,  Maps  or 
Documents. 

Note  and  Indorsement — Refusal  of 
affirmative  charge  will  not  be  reviewed, 
where  the  bill  of  exceptions  does  not  pur- 
port to  set  out  all  the  evidence,  and  does 
not  include  the  note  and  indorsement 
upon  which  plaintiff  recovered.  Choctaw 
Bank  V.   Gewin   (Ala.   App.),  7B  So.   9«. 

Haps. — Cha'ncellor's  conclusion  on  the 
facts  held  not  reviewable,  whete  maps 
by  reference  to  which  witness  testified 
and  which  were  made  exhibits  to  their 
depositions,  did  not  appear  in  the  tran- 
script. Hale  !■.  Tennessee  Coal,  etp.,  R. 
Co.,  193  Ala.  507,  62  So.  783. 

Photographic  Views  and  Plans.  — 
Where  the  bill  of  exceptions  did  not  set 
out  all  the  evidence,  and  photographic 
views  and  plans  were  not  certified  as 
provided  by  supreme  court  rule  24,  as- 
signments of  error  on  refusal  of  affirma- 
tive charge  can  not  be  considered. 
Montgomery   v.   Stephens,   14   Ala.    App. 

ST4.   69    So.    970, 

In  a  suit  to  enjoin  the  making  of  a 
road  improvement  whereby  surface  wa- 
ter would  be  diverted  into  a  stream, 
which  it  was  claimed  would  injure  com- 
plainant's property,  conceding  that  a  di- 
version of  surface  water  so  as  to  cause 
it  to  overflow  or  injure  complainant's 
land  as  a  result  of  a  road  improvement 
would  amount  to  a  taking  of  such  land 
as  distinguished  from  resulting  or  con- 
sequential damages  and  that  the  value  of 
the  improvement  could  not  be  set  off 
against  the  value  of  the  property  taken, 
still  a  judgment  denying  an  injunction 
to  restrain  the  improvement  must  be  af- 
firmed where  the  court  found  that  com- 
plainant's    property    was    neither    taken 


nor  injured  and  maps  and  photographs 
before  the  trial  court  which  may  have 
been  a  material  factor  in  forcing  such 
conclusion  were  not  brought  before  the 
supreme  court.  Dancy  v.  BatlifF  (Ala.), 
77   So.   688. 

Model  Machine  Used  to  Illustrate 
Testimony.— A  bill  of  exceptions  which 
recites  that  it  sets  out  all  the  evidence, 
but  which  shows  that  a  model  was  used 
by  the  witnesses  in  testifying  in  refer- 
ence to  the  machine  causing  the  injury 
to  plaintiff  complained  of,  and  that  the 
jury  visited  defendant's  factory  and  saw 
the  machine,  discloses  that  the  record  on 
appeal  does  not  contain  all  the  evidence, 
and  the  court  will  not  pass  on  its  suffi- 
ciency to  sustain  the  verdict.  Continen- 
tal Gin  Co.  V.  Milbrat,  10  Ala.  App.  351, 
65   So.   434. 

Immaterial  Diagram.— Failure  to  in- 
clude in  bill  of  exceptions  an  immaterial 
diagram  explained  in  the  bill  of  excep- 
tions held  not  to  prevent  the  court  on 
appeal  from  reviewing  refusal  to  give  an 
affirmative  charge.  Woodward  Iron  Co. 
I'.  Wade,  192  Ala.  661,  6B  So.  1008. 

§  e»7. Sufficiency  of  Recital  or  Ccr- 

tilicate  That  All  the  Evidence  Is  In- 
cluded. 
§   687    (S)    Necessity    and   Sufficiency   of 
Recital  or  Certificate   That  All   Evi- 
dence Offered  Is  Included. 
Sufficient  Recital. — A  bill  of  exceptions 
reciting    "the    foregoing    being    substan- 
tially all  the  evidence  in  the  case"  suffi- 
ciently   recites  that    it*  contains  all    the 
evidence  introduced.     Climer  v.  St.  Clair 
County  Tel.  Co.   (Ala.),  77   So.  30. 

Insufficient  RecitaL— A  bill  of  excep- 
tions merely  showing  that  the  parties  of- 
fered certain  witnesses  who  testified  as 
shown,  that  at  certain  stages  the  parties, 
respectively,  rested  or  reopened  the 
cases,  that  after  the  testimony  of  a  cer- 
tain witness  the  testimony  was  closed, 
and  that  "at  the  conclusion  of  the  testi- 
mony the  court  gave  the  following 
charges,"  does  not  show  it  contains  all  the 
evidence  on  which  the  trial  was  had. 
Middlebrooks  v.  Sanders,  180  Ala.  407, 
61  So.  898. 

Where  the  bill  of  exceptions,  though 
it  recited  that  it  contained  all  of  the  evi- 
dence, showed   that  the  fact  was  other- 
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wise,  an  assignment,  complaining  of  the 
overruling  of  an  afRrmative  charge,  can 
I  ot  be  considered.  Southern  R.  Co.  w. 
Kendall  &  Co.,  14  Ala.  App.  242.  69  So. 
3Z8. 

Where  the  bill  of  exceptions  on  its 
face  shows  that  all  the  evidence  is  not 
set  out  therein,  the  fact  that  it  concludes 
with  the  statement  that  all  the  evidence 
is  set  out  therein,  is  not  controlling. 
Thornhill  v.  State,  H  Ala.  App.  647,  73 
So.  297. 
§    697    (6)    OmiasiotiB    Apparent    though 

Recital  or  Certificate  Is  Sufficient. 
§  698.  Instructions. 

Where  the  bill  of  exceptions,  though 
it  recited  that  it  contained  all  of  the  evi- 
dence, showed  that  the  tact  was  other- 
wise, an  assignment  complaining  of  the 
overruling  of  an  affirmative  charge  can 
not  he  considered.  Southern  R.  Co.  v. 
Kendall  &  Co..  14  Ala.  App.  243.  89  So. 
329. 

§  699. In  General. 

§  «B9   (1)   In  General. 

Showing  That  Charges  Were  "Given." 
— A  bill  of  exceptions  reciting  that  the 
court  "gave  the  following  written  charges 
requested"  is  insufficient  to  show  such 
charges  were  read  to  jury  or  that  jury 
was  present  when  charges  were  marked 
"Given."  East  Pratt  Coal  Co.  v.  Jones 
(Ala.  App.).  75  So.  728. 

Where  none  of  the  charges  were  in 
the  record,  it  can  not  be  held  that  the 
court's  remarkfl  that  written  charges 
given  at  defendant's  request  were  to  be 
considered  with  the  oral  charge,  but  not 
as  contradicting  them,  limited  defend- 
ant's charges.  Northern  Alabama  R.  Co. 
V.  White,  14  Ala.  App.  228,  69  So.  308. 
S  699  (2)  Necessity  of  Setting  Forth  In- 
structions  in   General. 

Oral  Charge  Not  in  Record.— Under 
Acts  1915,  p.  815.  the  oral  charge  to  the 
jury  must  be  taken  down  by  the  reporter, 
and  it  was  the  duty  of  the  clerk  to  in- 
corporate it  in  the  record,  and  unless  ap- 
pellant, seeking  reversal,  takes  proper 
steps  to  get  it  before  the  court,  it  will 
not  be  considered.  Sudduth  v.  Central, 
etc.,  R.  Co.  (Ala.),  77  So.  350. 

No  Showing  of  Charges  Given  or  Re- 
fused.— Court's  refusal  to  give  a  general 


§§  697  (5)-699  (2) 

charge  for  defendant  could  not  be  re- 
viewed, though  the  request  was  set  out 
in  the  transcript,  where  the  bill  of  ex- 
ceptions showed  no  charges  given  or  re- 
fused. 'Norton  v.  Allaire  Woodwood  & 
Co.,  185  Ala.  344,  64   So.  609. 

Where  the  instructions  refused  to  de- 
fendant are  not  shown  in  the  bill  of  ex- 
ceptions the  action  of  the  court  in  refus- 
ing them  is  not  reviewable  on  appeal- 
Brown  {■.  State,  11  Ala.  App.  321,  66  So. 
829. 

Where  neither  general  charge  nor  re- 
fused charges  requested  by  defendant  are 
set  out  in  record  as  required  by  Acts 
1915,  p.  SIS,  rulings  on  refusal  to  give 
written  charges  at  defendant's  request, 
and  exceptions  to  portion  of  oral 
charge,  can  not  be  reviewed.  Pearson  v. 
Hancock  &  Son    (Ala.   App.),  77   So.   934. 

Identification  of  Part  of  Charge  Ex- 
cepted to.— Where  the  bill  of  exceptions 
states  that  before  the  jufy  retired  de- 
fendant excepted  to  that  portion  of  the 
court's  pral  charge  in  quotations  and  un- 
derscored, and  there  appeared  in  such 
bill  nothing  purporting  to  be  a  quota- 
tion from  the  charge  which  was  under- 
scored, the  exception  was  not  sufficiently 
identified  to  be  availing.  Woods  v.  State, 
10  Ala.  App.  96,  64  So.  SOS. 

Charges  in  Bill  of  Exceptions  Not 
Shown  by  Record  Proper.— Under  the 
act  of  September  25th  (Acts  1915,  p.  81S), 
amending  Code  1907,  §  5364.  to  as  to  pro- 
vide that  charges  moved  for  by  either 
party  must  be  in  writing,  and  must  be 
given  and  refused  in  the  terms  in  which 
they  are  written,  and  that  it  is  the  duty 
of  the  judge  to  write  "Given"  or  "Re- 
fused," as  Ihe  case  may  be,  on  the  doc- 
ument and  sign  his  name  thereto,  which 
becomes  a  part  of  the  record,  assign- 
ments of  error  complaining  of  the  giving 
or  refusal  of  written  charges  appearing 
in  the  bill  of  exceptions,  but  not  in  the 
record  proper,  can  not  be  considered;  the 
amendment  having  changed  the  old  rule, 
and  being  intended  to  incorporate  all  re- 
quested charges  in  the  record  proper. 
Mobile  Light,  etc..  Co.  v.  Thomas  (Ala. 
App.),  77  So.  463. 

Statute  Requiring  Charges  to  Be 
Shown  by  Record  Proper. — Assignments 
of  error  predicated  on  the  giving  or  re- 
fusing of  written  charges  can  not  be  re- 
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licwed  under  Gen.  Acta  1915,  p.  815, 
where  the  charges  do  not  appear  in  the 
record  proper.  Alabama,  etc.,  R.  Co,  v. 
Lawrence    (Ala,   App.),   77   So.   433. 

Charge  not  incorporated  in  record  as 
required  by  Acts  191,"i,  p.  815,  is  not  re- 
newable.    Lang  V.  Leith  (Ala.  .^pp.>.  77 

So.  445. 

Same— Cases  Tried  before  Statute  Ap- 
proved.—Code  1907,  §  5364,  as  amended 
by  .Acts  1915,  p,  S15,  requiring  charges 
lo  be  set  out  in  the  record  proper,  does 
not  apply  to  a  case  tried  before  the  pas- 
sage and  approval  of  the  amendment. 
Knight  V.    Harris,  etc.,   Co.   (Ala.  App.), 

T7  So,  440. 

.Acts  1915,  p.  815.  requiring  the  charge 
of  ihe  court  and  the  given  and  refused 
charges  to  be  set  out  in  the  record,  does 
not  apply  to  an  appeal  liled  after  such 
enactment,  where  it  was  tried  before  »uch 
date  in  the  court  below.  Kinney  v. 
Ehrensperger  (Ala.  App.).  77  So.  439. 
S  889  (4)  Requesta  for  Instructions. 

No  Showing  of  Written  Requests  or 
Rnlings.- Where  there  is  no  statement 
in  the  bill  of  exceptions  proper  showing 
that  the  charges  were  requested  in  writ- 
ing or  that  they  were  either  given  or  re- 
fused by  the  court,  they  can  not  be  re- 
viewed. .\nderson  v.  Anniston  Elect., 
etc.,  Co.,  11   Ala.  App.  560,  66  So.  935. 

{  701.   Necessity   of   Setting    Forth 

EvideDce. 
%  701  (1)  In  General. 

Set  ■  Out  in  Extenso.  —  Walters  v. 
Brown,  177  Ala.  78,  58  So.  291.  See  the 
title  APPEAL  AND  ERROR.  §  701  (1), 

Tal.   1,  p.    458. 

Giving  of  Affirmative  Charge. — On  bill 
of  exceptions,  on  plaintiff's  appeal  in 
ejectment,  not  containing  all  the  evi- 
dence, the  supreme  court  can  not  review 
the  trial  court's  affirmative  charge  that 
the  land  in  suit  was  part  of  a  homestead, 
but  must  presume  that  it  was  proper. 
Perkinson  v.  Gibson,  194  Ala.  648,  70  So. 
117. 

j  701    (2)    To   Review   Instructions   Re> 
fused. 

In  General.~6rannon  v.  Birmingham, 
177  Ala.  119.  59  So.  63.  See  the  title 
APPEAL  AND  ERROR,  |  701  (3),  vol. 
t,  p.  458. 


Charge  on  Particular  Issue  or  Phase  of 
Evideaice.— Hand  ley  r.  Shaffer.  177  Ala. 
ene,  59  So.  ase.  See  the  title  APPEAL 
AND  ERROR.  §  701  (2),  vol.  1,  p.  458. 

Refusal  of  Requested  Charge.— The  re- 
fusal of  ,a  requested  charge  can  not  be 
reviewed,  where  the  bill  of  exceptions 
fails  to  show  that  it  states  all,  or  substan- 
tially al).  the  evidence.  General  Acci. 
Fire,  etc.,  Ins.  Co.  !■.  Shields,  9  Ala.  App. 
214,  62  So,  400. 

The  trial  court  can  not  be  put  in  er- 
ror for  refusing  a  request  to  charge  hy- 
pothesizing the  existence  of  a  fact  of 
which  there  is  no  evidence  in  the  bill  of 
exceptions.  Louisville,  etc.,  R.  Co.  v. 
Shepherd,  7  Ala.  .App.  496.  61  So.  14. 

Refusal  of  Affirmative  Charge. — Where 
the  bill  of  exceptions  does  not  purport 
to  set  out  all  the  evidence,  the  appel- 
late courts  will  not  review  the  refusal  to 
give  the  affirmative  charge.  Storey  v. 
State,  14  .-Ala.  App.  127,  72  So.  367. 

Where  the  bill  of  exceptions  failed  to 
disclose  that  the  evidence  set  out  was  all 
the  evidence,  error  could  not  be  predi- 
cated upon  a  refusal  of  the  affirmative 
charge.  Crow  :'.  McKown,  192  .Ma.  480, 
68  So.  341,  L.   R.  A.   1915E.  373. 

Where  a  map  introduced  in  evidence 
did    not  appear    in   the    transcript,  held 

that  the  appellate  court  could  not  review 
the  refusal  of  affirmative  charges  for  de- 
fendant. .Alabama  Terminal  R.  Co,  i'. 
lienns.   189  .-Ma.   5U0,  66  So.  589. 

Exception    to    General    Rule.— Refusal 

of  requested  instruction  stating  a  correct 
proposition  of  law  held  reviewable,  al- 
though bill  of  e.'tceptions  did  not  set  out 
entire  evidence  or  all  its  tendencies 
where  the  evidence  showed  without  con- 
flict facts  to  which  such  instruction  was 
properly  applicable.  Johnston  Bros.  Co. 
J'.  Washburn  (Ala.  App.),  7T  So.  461. 
S  701  (3)  Necessity  and  Sufficiency  of 
Recital  That  All  the  Evidence  Is  In- 

See  ante,  "In  General,"  §  701  (1);  "To 
Review  Instructions  Refused,"  §  701  <2). 

§   702.   Necessity   of   Setting   Forth 

Entire  Charge. 

Where  only  a  portion  of  the  charge  is 
set  out  in  the  bill  of  exceptions,  the  ap- 
pellate court  can  consider  such  portion 
without    reference    to    the    rest    of    the 
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charge.    Wise  t.  Fuller,  11  Ala.  App.  487, 
66   So.  827. 

Oral  Charge  Not  Set  Out— Statute.— 
Error  can  not  be  predicated  on  refusal 
of  requested  charge,  where  the  oral 
charge  is  not  set  out  as  required  by  stat- 
ute. Climer  v.  St.  Clair  County  Tel.  Co. 
(Ala.),  77  So.  30. 
§  706.   Grounds  for  Arrest  of  Judgnient, 

New  Trial  or  Rehearing. 
§  706  (3)  Necessity  of  Setting  Forth  Mo- 
tion  or  Grounds   Thereof. 

Necessity  of  Bill  of '  Exceptions.- 
K  reamer  r.  Jackson  Lumber  Co.,  179 
Ala.  335,  60  So.  88.  See  the  title  AP- 
PEAL AXD  ERROR.  §  708  (3),  vol.  1. 

p.    .46U. 

To  review  the  court's  action  on  a  mo- 
tion for  new  trial,  the  motion  must  be 
incorporated  in  the  bill  of  exceptions. 
Stokes   V.    Hinton,    137    Ala.   330.    72    So. 

503. 

Motion  and  Recital  of  Overmling.— 
Where  the  bill  of  exceptions  sets  out  a 
motion  for  new  trial  followed  by  a  re- 
cital that  it  was  overruled  and  that  de- 
fendant excepted,  that  is  sufficient  to  au- 
thorize the  appellate  court  to  review  the 
overruling  of  the  motion  for  new  trial. 
Ewart  Lumber  Co.  i'.  American  Cement 
Plaster   Co.,  9   Ala.   App.   152,  62   So.   560. 

Grounds  of  Motion.— Southern  R.  Co. 
!'.  Foster.  7  Ala.  App.  187.  60  So.  993. 
See  the  title  APPEAL  AND  ERROR,  § 
706   (2),  vol.   I,  p.  460. 

Newly-Discovered  Evidence.— Southern 
R.  Co.  I-.  Foster,  7  Ala.  App.  487,  80  So. 
993.  See  the  title  APPEAL  AND  ER- 
ROR, §  706  (2),  vol.  1,  p.  461. 
§  706  (S)  Necessity  of  Setting  Forth  All 
the   Evidence. 

Only  Tendencies  of  Evidence  Shown. 
— Where  the  bill  of  exceptions  only  pur- 
ports to  set  out  the  tendencies  of  the 
evidence,  the  refusal  of  a  new  trial  and 
the  refusal  of  special  charges  can  not  be 
reviewed.     Morrison    i'.    Clark.    U    Ala. 

App.    :)23,    70    So.    200. 

§  711.  Questions  in  Intermediate  Courts. 
The  dismissal  of  an  appeal  from  the 
action  of  a  city  council  as  to  street  im- 
provement assessments  could  not  be  re- 
viewed where  there  was  no  bill  of  ex- 
ceptions and  the  motion  to  dismiss  was 


not  enrolled  by  order  of  the  court.     De- 
catur Land  Co.  V.  New  Decatur,  184  Ala- 

56,  63   So.    1034. 

(L)    MATTERS  NOT  APPARENT  OF 

RECORD. 
§   713.   Matters  .  Improperly   Included. 
§  713  (1)   In   General. 

ReciUl  of  Plea  in  Abatement.— Where 
the  only  indication  of  a  plea  in  abate- 
ment was  the  recital  that  one  was  inter- 
posed and  made  before  a  prior  trial,  (he 
alleged  error  for  failure  to  dispose  of  de- 
fendant's plea  in  abatement  before  trial 
on  the  merits  can  not  be  considered  on 
appeal;  there  being  no  such  pica  in  the 
record,  and  no  indication  that  the  plea 
was  insisted  on.  De  Wyre  '.:  State,  190 
Ala.   1.  67  So.  577. 

Instructions. — The  instructions  given 
are  not  reviewable  when  not  presented 
by  the  bill  of  exceptions,  though  set  out 
in  the  record  proper.     Pantaze  7'.  West, 

7  Ala.  .^pp.  599.  61   So.  43. 

§  713  (3)  Including  Matters  in  BUI  of 
Exceptions  Which  Should  Co  into 
'  Record  Proper. 

Ruling  on  Motion  for  New  TriaL — 
Since  under  Code  1907.  §  3238,  the  April 
term  of  the  Limestone  circuit  court 
would  not  be  regularly  in  session  May 
13.  1910,  a  bill  of  exceptions,  reciting  that 
a  motion  for  a  new  trial  was  submitted 
on  that  day,  was  insufficient  to  show  that 
such  motion  was  lawfully  heard  and  de- 
termined, in  the  absence  of  a  record  entry 
of  an  adjournment  of  the  term  in  the 
minutes  covering  such  date,  as  required 
by  §  3249,  and  hence  an  order  denying  a 
new  trial,  made  on  May  13th,  was  not  re- 
viewable. Ashtord  T.  McKee.  1811  Ala. 
620,  63  So.   879. 

Instructions. — When  charges  given  for 
appellee  and  refused  to  appellant  appear 
only  in  the  bill  of  exceptions  and  not  in 
the  record  proper,  as  required  by  Gen. 
Acts  191S,  p.  815,  rulings  thereon  can  not 
be  considered.  Bynum  v.  Terry  (Ala. 
App.),  77  So.  929. 

Affirmative  Charge.  —  An  assignment 
that  court  erred  in  giving  general  affirm- 
ative charge  can  not  be  considered,  where 
charge  is  set  out  in  bill  of  exceptions,  but 
n  t  in  record  proper,  as  required  by  Acts 
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IMS.  p.  815.     Southern  R.  Co.  v.  Propst 
(Ala.   App.>,   78   So,   470. 

Effect  of  Act  o£  1915.— Acts  1915,  pp. 
SIS,  S16,  making  it  unnecessary  to  set 
ODl  the  charges  in  the  bill  of  exceptions 
or  to  state  therein  that  an  exception  was 
reserved  to  the  giving  or  refusing  of 
charges  requested,  and  providing  that  it 
shall  be  presumed  that  each  charge  was 
separately  requested  and  a  separate  ex- 
ception reserved,  and  that  every  general 
cbarge  shall  be  in  writing,  merely  renders 
it  nnnecessary  to  have  the  charge,  the 
ruling  and  the  exception  appear  in  the 
bill  of  exceptions  if  they  appear  in  the 
record  proper,  and  does  not  prevent  a 
review  on  appeal  it  such  matters  appear 
only  in  the  bill  of  exceptions  and  not  in 
the  transcript  as  part  of  the  record 
proper.  Ex  parte  Mobile  Light,  etc.,  Co. 
(Ala.),  78  So.  399. 
{  714.  Matters  Appearing  Otherwise  than 

hy  Record. 
S  714  <S)  Briefs. 

Where  a  fact  nowhere  appears  except 
in  brief  of  counsel,  it  can  not  be  consid- 
ered by  the  supreme  court  on  appeal. 
Ex  parte  Adams,  187  Ala.  10.  65  So.  514. 
S  714  (8)   Official  Certificates  and  Stste- 

On  appeal  by  trust  company  from  an 
order  appointing  a  receiver  at  instance 
of  state  superintendent  of  banks,  a  cer- 
tificate showing  that  since  submission  of 
cause  company  has  divested  itself  ot  all 
charter  authority  to  carry  on  either  a 
inking  or  a  trust  business  could  not  be 
considered.  Montgomery  iBank,  etc.,  Co. 
V.  State  (Ala.),  79  So.  S25. 

XL  ASSIGNMENT  OF  ERRORS. 
f  718.  Parpoae  and  Functions. 

The  office  of  an  assignment  of  error, 
which  is  in  the  nature  of  a  pleading  by 
the  appellant,  is  to  inform  the  appellate 
court  and  the  respondent  of  the  precise 
errors  relied  upon.  Kinnon  v.  Louisville, 
etc„  R.  Co..  187  Ala.  4S0,  65  So.  397. 
S  719.  Necessity. 
S  719  <1)  In  General. 

No  Review  of  Error  Not  Assigned. — 
Wise  V.   Curl.   177  Ala.  324,   58   So.  286. 


the  title  APPEAL  AND  ERROR,  § 

719    (1),    vol.    1,    p.    464. 

Rulings  not  assigned  as  error  can  not 

!    reviewed   on   appeal.     Ewton   v.   Mc- 

Cracken,  9  Ala.  App.  619.  64  So.  177.    See 

also.    Hays    v.    Walker    (Ala.    App.),    77 

So.   930. 

§  719  (3)  Jurisdictional  Questions. 

In  the  absence  of  assignments  of  error, 

I  error  can  be  considered  .except  one  of 
jurisdiction.       Hays     v.      Walker     (Ala. 
App.),  77  So.  930. 
§  719  (4)  Pleadings  and  Rulings  Thereon. 

Failure  of  Complaint  to  Show  Several 
Defendants  Sued. — The  defendant,  who 
alone  a>ppeals  from  a  judgment  against 
several  defendants,  can  not  rely  upon  the 
failure  ot  the  complaint  to  show  that 
there  was  more  than  one  defendant  sued, 
where  there  was  no  assignment  of  error 
on  that  point.  Broun,  Jr.,  Timber  Co.  *. 
Coleman,  190  Ala.  315,  67  So.  243. 

Demurrer  to  Complaint.— A  ruling  on 
a  demurrer  to  a  count  in  the  complaint 
hot  assigned  as  error  in  the  record  will 
not  be  considered  on  appeal.  North  Bir- 
mingham Trust,  etc..  Bank  v.  Adams,  18-1 
Ala.  564,  63  So.   1022. 

Where  overruling  ot  demurrer  is  not 
assigned  as  error,  defendant  can  not 
complain  of  defects  that  would  subject 
complaint  to  demurrer,  and  all  doubt  and 
intendment  must  be  resolved  in  favor  of 
the  complaint.  Morrison  v.  Clark,  14 
Ala.    App.   323,  70  So.  200. 

Demurrers  to  Pleas,- The  rulings  on 
demurres  to  pleas  can  not  be  consid- 
ered, where  no  error  is  assigned  lo  such 
rulings.      Barney   Coal    Co.  v.   Davis.    9 

Ala.   App.  233,  62  So.  985. 

g  719  (S>  Rulings  as  to  Evidence. 

Excluding  testimony  not  having  been 
assigned  as  error,  such  testimony  can 
not  be  considered  in  passing  on  the  ques- 
tion whether  the  giving  ot  the  general 
affirmative  charge  was  proper.  Reynolds 
V.  Reynolds,  10  Ala,  App.  420,  HH  So.  194. 
certiorari  denied  in  Ex  parte  Reynolds, 
187  Ala.  672.  65  So.  1034. 
§  719  (S)  Verdict,  Findings  or  Judgment. 

Verdict  in  Detinue  Not  Assessinj 
Damages. — Though  the  verdict  in  detinue 
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did  not  comply  with  the  law  in  assessing: 
damages,  appellant,  who  did  not  assign 
that  error,  can  not  on  appeal  complain 
that  the  court  received  the  verdict.  Nix- 
on V.  Smith,  193  Ala.  443,  89  So.  IIT. 

Judgment  in  Replevin  Not  Assessing 
Value.— The  failure  of  (he  judgment 
replevin  to  assess  the  alternate  value  of 
the  property  as  required  by  statute,  did 
not  render  it  void,  but  was  a  mere  irreg- 
ularity for  which  the  judgment  would 
not  be  reversed  where  it  was  not  as- 
signed as  error.  Starr  Piano  Co.  v.  iBa- 
ker,   B   Ala,   App,   449,  62   So.  549. 

Court's  Judgment  and  Conclusion  on 
Evidence. — Where  there  was  no  assign- 
ment of  error  predicated  on  the  defend- 
ant's exception  to  the  court's  judgment 
and  conclusion  on  the  evidence,  no  ques- 
tion was  -presented  as  to  the  correctneM 
of  the  finding, on  the  evidence.  Bowdon 
Lime  Works  v.  Moss.  14  Ala,  App.  433. 

70    So,    292, 

Where  no  assignment  presents  ques- 
tion whether  court  reached  erroneous 
conclusion  as  to  tacts,  such  question  can' 
not  he  considered.  Spalding  Mfg.  Co.  i'. 
Larren  (Ala.  App,).  77  So.  971, 
§  721.  Joint  or  Separate  Assigninents. 
§   7S1   (1)  Joint  Assignments  in  General. 

Must  Be  Prejudicial  to  All  Parties 
Joining  in  Assignment. — A  joint  assign- 
ment of  error  can  not  be  sustained,  un- 
less the  alleged  erroneous  ruling  involves 
injury  to  all  those  joining  in  the  assign- 
ment, Morton  v.  Clark.  10  Ala.  App. 
439,  6S  So,  408. 

Joint  assignments  of  error  on  a  joint 
appeal  are  unavailing,  unless  the  errors 
are  injurious  to  all  who  join  therein. 
Hall  :■.  First  Bank,  1B6  Ala.  627,  72  So. 
371. 

Where  errors  are  jointly  assigned  by 
appellants,  to  be  available  to  any,  injury 
must  be  shown  to  all.  Sloss-Sheffield 
Steel,  etc.,  Co.  v.  Taylor  (Ala.  App.),  77 
So.  79. 

Matters  Prejudicial  Only  to  Some  of 
Parties. — The  general  rule  is  that  assign- 
ments of  error  made  jointly  by  all  the 
defendants  as  to  matters  prejudicial  to 
some  of  them  only  will  be  disregarded. 
Shortridge  v.  Southern  Mineral  Land 
Co..   186  Ala,  660,  63   So,  354. 


Assignments  of  error  jointly  by  all  of 
the  re,spondents  as  to  errors  prejudicial 
only  to  some  of  them  are  not  available 
to  reverse  a  cause,,  and  will  not  be  con- 
sidered on  appeal.  Mobile  Temperance 
Hall  Ass'n  v.  Holmes,  193  .A.la,  437,  70 
So.  640. 

Where  a  judgment  was  right  as  to 
.some  of  the  defendants,  though  improper 
as  to  another,  it  will  not  be  disturbed  Oii 
appeal  upon  a  joint  assignment  com- 
plaining that  the  judgment  was  contrary 
to  the  charge.  Walker  &  Co.  v.  Norris, 
10  Ala,  .-Xpp.  515,  63   So,  935. 

Rulings  Affecting  Codefendant. — Where 
the  rulings  complained  of  affected  only 
one  of  the  two  defendants,  joint  assign- 
ments of  error  thereon  can  not  be  con- 
sidered. Alabama  Penny  Sav.  Bank  t-. 
Holmes.  184  Ala.  4«9.  63  So,  969. 

Joinder  by  One  Not  Party  to  Judg- 
ment— Where  one  of  the  defendants 
who  nominally  appealed  was  not  a  party 
lo  the  judement,  his  joinder  in  the  oth- 
er's assignments  of  error  would  be  re- 
garded as  redundant  and  witliout  preju- 
dice to  the  consideration  of  the  assign- 
ments on  their  merits.  Gillcy  r.  Den- 
man,    185    .A,la.    361,    64    So,    97, 

Where  there  was  no  judgment  for  or 
against  defendants  other  than  A,,  al- 
though there  was  judgment  against  him 
and  a  joint  appeal,  the  joint  assignment 
of  errors  of  all  defendants  will  be  con- 
sidered as  that  of  A.  Adams  v.  Bibby. 
194  Ala,  652.  69  So.  388, 

Error  Not  Harmless  to  Com[4sinant. 
— In  suit  'by  the  assignee  of  a  mortgage 
against  the  mortgagor,  hiisband  and  wife. 
error  in  denying  defendants  reformation 
of  the  mortgage,  as  prayed  in  the  cross 
bill,  on  the  ground  that  laches  precluded 
the  relief,  a  defense  to  the  cross  bill  not 
pleaded,  was  not  harmless  to  the  feme 
mortgagor,  where,  if  the  reformation 
had  been  accorded.  ISO  acres  of  land  in 
which  the  feme  mortgagor  had  an  undi- 
vided half  interest  would  have  been  ex- 
empt from  an  order  of  sale  tor  division 
at  the  instance  of  complainant,  who 
would  not  then  have  been  a  tenant  in 
common  with  the  feme  mortgagor  in  the- 
tract,     Wilson    v.    Henderson    (Ala.),    78 

So.  935, 
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§  m  (S)  To  Ruling  on  Demurrer  or  Ho- 

Demurrer  for  MiBJoinder.  —  Where 
thtre  was  no  severance  in  the  assign- 
ments of  error,  error,  if  any,  in  overrul- 
iag  a  corporation's  separate  demurrer 
(or  its  misjoinder  as  a  defendant  in  a 
stockholder's  proceeding  tor  examination 
of  its  books,  in  no  wise  affecting  its 
managing  officer,  the  other  respondeat, 
was  not  reversible  error.  Home  Guano 
Co.  I'.  Stale,  193  Ala.  '548,  69  So,  419. 

Where  one  count  of  the  complaint,  in 
in  action  against  two  defendants,  was 
fatally  defective  for  misjoinder,  the 
judgment  for  plaintiff  could  not  be  sus- 
tained on  the  ground  that,  while  the  as- 
signment of  errors  was  joint,  the  error 
effected  only  one  defendant;  defendants 
being  entitled  to  complain  jointly  or  sep- 
arately of  the  count  and  to  have  the 
judgment  treated  as  an  entirety.  Na- 
tional Baking,  etc..  Co.  v.  Wilson  (Ala.), 
73  So.  436. 

Demnrrer  to  Pleas. — To  sustain  joint 
assignment  of  error  that  court  erred  in 
sustaining  demurrers  to  six  pleas  filed 
hff  defendant,  it  must  appear  that  all 
pleas  were  good.  Southern  R.  Co.  v. 
Slaton  (.\la.  App.),  76  So.  478. 

.\  joint  assignment  of  error  based  on 
the  sustaining  of  the  motions  of  plain- 
tiff to  strike  portions  of  the  several  pleas 
filed  by  a  defendant  can  not'  be  sustained, 
nhere  a  codefeiidant  did  not  except  to 
the  rulings,  and  was  not  injured  by  them. 
Moiton  r.  Clark,  10  Ala.  App.  439.  65  So. 

408. 

t  Ttt.  Form  and  Requisites  in  General. 
Typewritten  assignments  of  error  held 
tafficient.  under  Supreme  Court  rule  I 
(JO  South,  iv).  in  view  of  Cod«1907.  §  1. 
providing  that  writing  includes  printing. 
Carter  v.  Tennessee  Coal,  etc..  R.  Co., 
180  Ala.  367.  fll   So.  65. 

^gnatttre  of  Counsel. — Under  rule  1. 
rales  of  practice  in  the  supreme  court 
(S  Code  1907.  p.  1506).  assignments  of 
error  need  not  be  signed  by  counsel. 
Amerson  r.  Corona  Coal,  etc..  Co.,  194 
Ala.  175,  69  So.  601. 

On  Paper  Pasted  to  Transcript. — As- 
signments of  error,  made  on  a  separate 
paper  and  pasted  in    the   transcript,  are 


not  in  compliance  with  the  rule  of  court 
Gates  Lumber  Co.  v.  Givens,  181  Ala.  670, 
61  So.  330. 

A  separate  piece  of  letter  paper,  con- 
taining the  business  card  of  appellant's 
counsel  embossed  thereon,  attached  to  a 
page  of  the  transcript  by  pasting  the 
left-hand  edge  thereof  to  such  page,  is 
not  isufficient  as  an  assignment  of  errors. 
Moon  V.  Butler  &  Co.,  9  Ala.  App.  439, 

68  So.   1019, 

§  733.  Specification  of  Errors. 
§  7M. In  General. 

No  question  is  presented  for  review  on 
appeal  from  a  decree,  where  appellant 
fails  to  state  concisely  in  what  the  error 
complained  of  consists,  is  required  by 
rule  a  (Code  1907,  p.  1506),  or  to  write 
the  assignment  upon  the  transcript,  un- 
less the  error  goes  to  the  whole  decree- 
Carney  V.  Riser  Co.  (Ala.),  7«  So.  893. 
§  798.  —       Rulings  as  to  Evidence. 

Overruling  Demurrers.  —  An  assign- 
ment of  error  that  "the  court  erred  in 
overruling  defendant's  demurrers  to  each 
count  of  the  complaint"  is  too  general 
to  require  a  separate  review  of  the  de- 
murrers to  each  count,  unless  all  counts 
are  bad.  and.  one  count  being  good,  the 
demurrers  will  ibe  held  properly  over- 
ruled. Roach  V.  Wright,  195  Ala.  333,  70 
So.  271. 

Where  some  of  several  pleas  were  not 
subject  to  any  grounds  of  demurrer  as- 
signed, the  assignment  of  error  that  the 
trial  court  erred  in  overruling  demurrers 
to  all  such  several  pleas  must  tail.  Brown 
!■.  Shorter,  195  .\la.  692,  71  So.  103. 
^  728.  Rulings  as  to  Evidence. 

Admission  of  Testimony. — An  assign- 
ment of  error  complaining  that  the  court 
erred  in  overruling  defendant's  objection 
to  the  testimony  of  insured,  as  to  a  con- 
versation |he  had  with  its  agent,  is  too 
general  for  consideration.  Farmers'  Mut. 
Ins.  Ass'n  v.  Tankersley,  13  Ala.  App. 
524,  69  So.  410. 

§  719.  Submission  of  Issues  or  Questions 
to  Jury. 

Court's  Refusal  to  Submit  Case  under 
the  Evidence. — An  a.ssignment  of  error 
that  the  court  erred  in  refusing  to  siA- 
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mil  Ihe  case  lo  the  jury  under  the  evi- 
dence is  not  sufficient  to  warrant  consid- 
eration under  rule  1  of  supreme  court 
practice  (Code  1907,  p.  1506>.  for  the  as- 
signment lacked  precision,  and  numerous 
errors  might  have  prevented  the  case  go- 
ing to  the  jury.  Kinnon  v.  Louisville, 
etc.,  H.   Co.,  187  Ala.   480,  65  So.  397. 

Where  the  transcript  showed  that  the 
court  on  defendant's  motion  excluded  all 
of  plaintiff's  evidence,  and  upon  its  mo- 
tion instructed  the  jury  to  find  for  de- 
fendant, an  assignment  of  error,  com- 
plaining generally  of  the  failure  of  the 
court  to  submit  the  case  to  the  jury,  can 
not  be  considered.  Kinnon  v.  Louisville, 
etc..  R.  Co.,  187  .\la.  480.  65  So.  397. 


§   730.  - 


-  InstructioiiB. 


Objectionable  Part  of  Oral  CHargc  Not 
Identified. — .'\n  assignment  of  error  to 
part  of  the  court's  oral  charge  was  un- 
availing, where  it  went  also  to  unobjec- 
tionable matter  of  the  charge.  Bryan  v. 
Stewart.  194  .Ma.  353.  70  So,  123. 

.\n  assignment  of  error  "in  that  por- 
tion of  the  charge  set  out  at  the  bottom 
of  page  33  numbered  B"  held  not  suffi- 
ciently definite  to  be  considered  where 
the  oral  charije  was  contained  on  page 
33  and  several  subsequent  pages,  arid 
there  was  a  "B"  written  on  the  margin 
of  the  record  on  page  33.  but  it  could  not 
be  determined  n-here  the  part  of  the 
charge  so  designated  ends.  Empire  Coal 
Co.  I'.  Gravlee.  9  .\la.  .A.pp.  657,  64  So.  207. 

Refused  Charges  Not  Specified.— An 
assignment  of  error,  stating  that  "the 
court  erred  in  refusing  to  give  each  and 
every  one  of  the  written  charges  re- 
quested 'by  plaintiff."  not  specifying  any 
particular  one  of  the  twelve  refused,  'is 
not  sufficiently  definite  to  warrant  con- 
sideration of  refused  charges.  Sudduth 
V.  Central,  etc.,  R.  Co.  (Ala.1,  77  So.  350. 

§  731. Verdict,  Findings  or  Decision. 

Decree  Overruling  Exceptions  to  Ref- 
eree's Report. — An  assignment  of  error  in 
overruling  objections  and  exceptions  ta 
a  referee's  report  on  reference  and  con- 
firming such  report  is  insufficient  if  any 
of  the  exceptions  to  the  report  were  prop- 
erly    overruled.      Heard     i^.    Heard,     ISl 

Ala.   230.   61    So.   343. 


§  733.  Judpnent. 

In  an  action  at  law.  assignments  that 
the  court  erred  in  rendering  judgment 
for  defendant  and  that  such  judgment 
was  contrary  to  law  and  the  evidence, 
presented  nothing  for  review.  Baldwin 
Alabama  Truck  Farms  Co.  v.  Strode,  184 
Ala.   213,  63    So.   531. 

§  735.  Including  Errors  in  One  Assign- 
ment. 
§  736. In  General. 

Assignment  Hust  Be  Valid  against  All 
Rulings.— Hull  v.  Wimberley,  etc..  Hdw. 
Co.,  178  Ala.  538,  59  So.  568.  See  the  ti- 
tle APPEAL  AND  ERROR,  §  736,  vol. 
1.  p.  471. 

A  joint  assignment  of  error  as  to  sev- 
eral distinct  rulings  is  bad  if  the  trial 
court's  ruling  as  to  any  one  of  such  mat- 
ters was  correct.  Smith  v.  Roney,  183 
Ala.  540,  62  So.  753. 

Where  several  matters  are  made  the 
subject  of  a  single  assignment  of  error, 
the  assignment  can  not  be  sustained,  if 
any  one  of  the  matters  relied  on  was 
properly  determined.  McCaakey  Regis- 
ter Co.  V.  Nix  Drug  Co.,  7  Ala.  App.  309, 

61    So.   484. 

Where  several  rulings  are  involved  in 
one  assignment  of  error,  all  the  matters 
therein  complained  of  must  constitute 
error,  or  the  assignment  can  not  be  sus- 
tained.    Morton   v.    Clark,    10   Ala.    App. 

439.   65    So.   408. 

g  737. Rulings  on  Pleadings. 

Demurrer  to  Pleas. — Where  a  demur- 
rer to  a  plea  which  was  good  as  to  some 
of  the  counts  of  the  petition  was  over- 
ruled, the  ruling  can  not  be  reversed  on 
appeal.     Hull   v.   Wimberley,    etc.,   Hdw. 

Co.,    178   Ala.   538,   59  So.   568. 

Where  a  plea  waa  made  applicable  to 
each  of  two  counts,  an  assignment  that 
the  court  erred  in  overruling  demurrers 
to  such  plea  would  be  overruled,  if  the 
plea  was  not  demurrable  as  to  either  one 
of  the  counts.  Jones  v.  Adler,  183  Ala, 
435,   63  So.  777. 

Where  a  plea  was  interposed  to  each  of 
two  counts,  an  assignment  that  the  court 
erred  in  refusing  to  charge  that  defend- 
ants had  not  proved  such  plea  would  be 
overruled,  if    the  plea    had   been    estab- 
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lished  as  against  either  count.  Jones  v. 
Adier,  183  Ala.  435,  62  So.  T7T. 

Where  error  to  the  overruliDg  of  sev- 
enl  pleas  is  included  in  one  assignment, 
the  assignment  is  <bad  if  any  one  of  the 
pleas  is  defective.  Louisville,  etc.,  R. 
Co.  f.  Turney,  183  Ala.  398,  «2  So.  88!. 

One  assignment  of  error  to  the  over- 
ruling of  four  pleas  will  not  be  sustained, 
where  the  record  sliows  that  one  of  the 
pleas  was  not  overruled  by  the  trial  court. 
Barney  Coal  Co.  v.  Davis,  9  Ala.  App. 
23S,  62  So.  98S. 

Demurrer  to  Replications. — Where  h 
general  demurrer  to  several  replications, 
wme  of  which  were  only  the  general  is- 
sue, was  sustained  generally,  a  general 
assignment  of  error  could  not  be  sus- 
tained on  appeal.    Varnon  v.  Nabors,  18S 

Ala.  464,  66   So.  5»3. 

Appellant  could  take  nothing  under  an 
assignment  of  error  in  sustaining  demur- 
rers to  replications  "1,  2,  3  and  4,  respec- 
tively,"* if  any  one  of  such  replications 
was  subject  to  demurrer.  Middleton  v. 
Western  Union  Tel.  Co.',  197  Ala.  243,  73 
So.  US. 
i  738.  Rulings  as  to  Evidence. 

Eitber  of  Two  Questions  Properly 
Ssclnded. — An  assignment  of  error  com- 
plaining of  the  exclusion  of  two  ques- 
tions must  fail  if  either  question  was 
properly  excluded.  King  Land  Co.  :■'. 
Bowen.  7  Ala.  App.  462,  61  So.  22, 

Where  assignment  covered  sustaining 
of  objections  to  two  questions  to  a  wit- 
ness, one  of  which  was  previously  an- 
swered, the  assignment  can  not  avail  as 
to  the  other.  Hamilton  v.  Cranford 
Mercantile   Co.   (Ala.),   78   So.  401. 

Objection  to  Several  Interrogatories. — 
A  single  assignment  of  error  directed 
against  the  overruling  of  separate  and 
several  objections  interposed  by  defend- 
ants to  each  of  several  direct  interroga- 
tories propounded  by  plaintiff  can  not  be 
sustained,  where  several  of  the  interrog- 
.  alorics  are  unobjectionable.  Morton  v. 
Clark,  10  Ala.  App.  439,  65  So.  408. 

Objection  (o  Two  Statements  as  to 
Proof  by  Absent  Witness. — A  single  as- 
signment of  error  to  the  overruling  of 
objections  made  to  the  admission  of  two 
statements    concerning  what    it    was    ex- 


pected to  prove  by  an  absent  witness 
could  not  be  sustained,  where  one  of  the 
statements  was  not  subject  to  the  objec- 
tion made  to  it.  General  Acci.  Fire,  etc., 
Ins.  Co.  V.  Shields,  9  Ala.  App.  214,  32 
So.  400. 


7S&.  • 


-  Instructions. 


Refusal  of  Several  Charges.— An  as- 
signment of  error  in  refusing  to  give  de- 
fendant's requested  charges  "niimbered 
1,  2,  3,"  etc.,  was  joint  and  too  general  to 
evoke  a  separate  ruling  on  each  of  such 
charges.  Bessemer  v.  Whaley,  10  Ala. 
App.  569,  65  So.  691,  judgment  reversed 
in  Ex  parte  Whaley,  188  Ala.  381,  66  So. 
1*5. 

Where  the  points  relied  on  to  show 
error  in  the  refusal  of  certain  charges 
were  not  stated  in  form  of  propositions, 
as  required  by  Civ.  Code,  p.  1608,  rule  10, 
and  the  court  was  not  advised  as  to  the 
ground  on  which  plaintiff  contended  it 
was  entitled  to  have  the  charges  given, 
the  assignments  of  error  would  not  be 
reviewed.  General  .^cci.  Fire,  etc.,  Ins. 
Co.  V.  Shields,  9  Ala.  App.  214,  62  So.  400. 
§  740.  Verdict,  Findings  or  Decision. 

Order  Appointing  Receiver^Objection 
to  Entire  Decree, — Though  an  order  ap- 
pointing a  receiver  of  mortgaged  land 
and  the  rents  thereof  was  improper,  as- 
signments of  error  impeaching  the  order 
in  whole,  and  not  in  part,  could  not  be 
sustained.  Bowdoin  v.  People's  Bank 
(Ala.),  76  So.  866. 

§  742.   Propositions   and   Statements   Ac- 
companying Assignment  of  Errors. 

Instructions. — A  proposition  of  appel; 
lant's  brief  is  without  merit  which  is 
based  on  an  assignment  of  error  predi- 
cated on  an  exception  to  a  part  of  the 
court's  oral  charge  which  is  itself  but  a 
part  of  the  court's  instructions  on  that 
phase  of  the  case.  Greenwood  Cafe  v. 
Walsh  (Ala.),  74  So,  82. 
§  74S.  References  to  Record. 

The  charges  should  be  numbered  or 
otherwise  designated  so  that  the  tran- 
script shows  the  particular  charges  re- 
ferred to  by  the  assignment  of  error. 
Pacific  Mut.  Lite  Ins.  Co.  v.  Shields,  183 
.\la.  106,  62  So.  71. 
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The  court  will  only  consider  those  re^ 
fused,  charges  identified  'by  the  assign- 
ment of  error,  by  numbers,  or  otherwise. 
Tennessee  Coal,  etc.,  R.  Co.  v.  Wright, 
1»2  Ala.  422,  68  So.  339. 

Erroneous  Reference  to  Record. — 
Where  the  only  reference'  to  the  record 
in  the  assignments  of  error  for  an  al- 
leged ruling  is  an  incorrect  one,  there  is 
a  failure  to  comply  with  practice  rule  10 
(61  So.  vii).  and  the  assignment  will 
not  be  considered,  Wilson  v.  Lewis,  11 
Ala.  App.  aai,  65  So.  919. 

Where  the  ruling  on  which  error  was 
predicated  could  not  be  found  at  the  page 
reference  in  the  assignment,  no  question 
lor  determination  was  presented.  Crews 
V.  Parker,  192  Ala.  383,  68  So.  287. 
§  747.  Asaignment  of  Cross  Errors. 

Necessity  in  Generat—Hall  v.  Santan- 
gelo.  1T8  Ala.  447.  60  So!  168.  See  the  ti- 
tle  APPEAL  AND   ERROR.  §  747   (3). 

vol.  1,  p.  474. 

Demurrer  Sustained  in  Part — Where  a 

demurrer  was  sustained  only  as  to  specific 
parts  of  the  bill  and  overruled  as  to  the 
balance,  and  there  were  no  cross-assign- 
ments of  error,  the  ruling  could  not  be 
reviewed  only  to  the  extent  to  which  the 
demurrer  was  sustained.  Pollak  v. 
Stouts  Mountain  Coal,  etc..  Co..  184  Ala. 
331,  63  So-  SSI. 
§   748.   Defects,   Objections   and   Amend- 

Submission  on  Merits  as  Waiver  of  De- 
fects,—Where,  notwithstanding  the  fail- 
ure of  appellant's  counsel  to  sign  the  as- 
signment of  error,  the  case  was  submitted 
without  objection,  the  court  of  appeals 
could  disregard  the  irregularity  and  treat 
it  as  waived.  Ex  parte  Shoaf.  186  Ala. 
394.  64  So.  615,  denying  certiorari  Hagin 
r.  Shoaf,  9  .\la.  App.  300.  63  So.  764. 

Objection  to  assignments  of  error  be- 
cause not  signed  by  counsel  came  too 
late  after  submission  of  case  on  the  mer- 
its. Hagin  v.  Shoaf,  9  Ala.  .\pp.  300,  «3 
So.  764.  certiorari  denied  in  Ex  parte 
Shoaf,  186  Ala.  394,  i64  So.  615. 
§  7S0.  Scope  and  ESect  of  Assigiunent. 

Assignment  to  Admission  of  Evidence 
of  Witness. — The  general  assignments  ot 
error   that   the    court   erred    in    admitting 


the  evidence  of  a  witness,  there  being  no 
objection  made  to  his  testimony  as  a 
wttble,  and  no  motion  being  made  in  the 
court  below  to  exclude  it,  did  not  bring 
up  for  review  objections  to  one  or  two 
questions  interposed  on  the  examination 
of  the  witness.  Hatfield  v.  Riley  (Ala.), 
74  So.   380. 

Where  the  overruling  of  a  motion  tor 
new  trial  was,  generalljr  assigned  as  er- 
ror, the  grounds  of  the  motion  must  be 
treated  as  the  specific  assignments  of  er- 
ror, Ewart  Lumber  Co.  v.  American  Ce- 
ment Plaster  Co.,  9  Ala.  App.  152,  62  So. 
660. 
§  7S3.  Effect  of  Failure  to  Hake  or  PUe. 

Affirmance  of  Judgment. — Under  Civ. 
Code  1907,  p.  1506,  rule  1,  the  judgment 
w'lll  be  affirmed  where  the  record  con- 
tains no  assignments  of  error.  Hudgins 
V.  Pickens  County.  9  Ala.  App.  228,  62  So, 
995. 

Where  no  errors  are  assigned  on  the 
record,  the  decree  appealed  from  will  be 
affirmed.  Malaney  v.  Ladura  Consol. 
Mines  Co.,  191   Ala.  *S5,  M  So.  666. 

Where  a  transcript  on  appeal  from 
judgment  for  $68.80  contains  no  assign- 
ment of  error,  judgment  will  be  affirmed 
on  motion.  American  Health, 'etc.,  Ins. 
Co.  V.  McMatthews,  14  Ala.  App.  668,  70 
So.  956, 

§  7B4.  Effect  of  Failure  to  Assign  Par- 
ticular Errors. 

Whether  plaintiff  should  have  recov- 
ered on  evidence  of  an  indebtedness  on 
the  part  of  any  one  of  the  defendants  he;d 
not  reviewable  in  the  absence  of  assign- 
ments of  error  as  to  the  findings.  Bow- 
don  Lime  Works  f.  Moss,  14  Ala.  App, 
433,   70   So.   292. 

XIL  BRIEFS. 
§  7SS.  Specification  Of  Errors. 
§  7SS  (1)  Necessity  in  General, 

Brief,  not  pointing  out  specific  error  or 
citing  authorities,  held  insufficient  to  re-  - 
quire    a    review    of    the    alleged    errors. 
Western  Union  Tel.  Co.  t:   Emerson,  14 
Ala.   App.   247.   69   So.   335. 

Under  Supreme  Court  Rules  10  and  la 
(175  Ala.  xviii,  61  So.  vii),  regulating 
contents    of    appellant's    brief,   etc.,    the 
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court  of  appeals  will  not  review  errors 
not  pointed  out  in  appellant's  brief  in 
conformity  with  -such  rules  where  ap- 
pellee insists  that  other  errors  are  waived. 
East  Pratt  Coal  Co.  v.  Jones  (Ala.  App.), 
75  So.  722. 
;  TS8  (3)  Requisites  and  Sufficiency. 

Here  Statement  that  Charge  Should 
Have  Been  Given. — Statement  in  appel- 
lant's brief  that  a  requested  charge  was 
proper  and  should  have  been  given  is  not 
an  insistence  on  grounds  of  error,  and  the 
assignment  will  be  disregarded.  Republic 
Iron,  etc.,  Co.  v.  Quinton,  194  Ala.  12fi, 
69  So.  604. 

Failare  to  Separate  Deraiurer  Rulings. 
—Where  the  brief  of  appellants  in  deal- 
ing with  assignments  of  error  to  the  sus- 
taining of  demurrers  to  pleas  of  appel- 
lants, who  filed  separate  pleas  presenting 
different  matters,  dealt  with  the  rulings 
together,  without  any  specification  of  the 
grounds  of  error,  as  required  by  Civ. 
Code  1907,  p.  1508,  rule  10,  the  assign- 
ments of  error  would  not  be  considered. 
Morton  v.  Clark.  10  Ala.  App.  439,  65  So. 

40S. 

!  TW.  References  to  Record  or  Assign- 
ment ol  Errors. 

The  chaises  should  be  numbered  or 
oAerwise  designated  so  that  the  tran- 
script shows  the  particular  charges  re- 
ferred to  in  the  brief.  Pacific  Mut.  Life 
Ins.  Co.  V.  Shields.  183  Ala.  106,  62  So.  71. 

The  court  will  only  consider  those  re- 
fused charges  identified  by  the  brief  by 
numbers  or  otherwise.  Tennessee  Coal, 
etc..  R.  Co.  V.  Wright.  193  Ala.  422,  68 
So.   339. 

Erroneous  Reference  ,  to  Record. — 
Where  the  only  reference  to  the  record 
in  the  brief  for  an  alleged  ruling  is  an  in- 
correct one,  there  is  a  failure  to  comply 
with  practice  rule  10  (61  South,  vii).  and 
the  ruling  will  not  he  considered.  Wil- 
son V.  Lewis,  11  Ala.  App.  361,  65  So.  919. 

Court  Will  Not  Search  Record.— 
Where  the  brief  of  counsel  for  appellant 
does  not  direct  the  attention  of  the  court 
to  what  is  deemed  error  in  rulings  re- 
ferred to.  the  appellate  court  will  not 
search  the  record  for  errors  not  specified 
in    the   manper  required    by   Civ.    Code 


1907,  p.  1509,  rule  10.     Morton  v.  Clark, 
10  Ala.  App.  439,   fW   So.  408.  • 

§  701.  Points  and  Arguments. 

Argument  on  Instructions — Considera- 
tion  of  Others  Involving  Same  Legal 
Principle.— Where  instructions,  the  re- 
fusal of  which  was  assigned  as  error, 
weie  argued  at  length  in  appellant's  brief 
under  the  assignment  addressed  thereto, 
which  argument  also  related  to  two  other 
charges  involving  practically  the  same 
legal  principle,  there  was  a  sufficient  in- 
sistence as  to  the  two  other  charges  to 
warrant  the  court  in  considering  them. 
Seeley  f.  Curts.  180  Ala.  445,  61  So.  807. 
§  7«».  Reply  Briefs. 

Argument  on  Point  Not  Presented 
Originally. — .Argument  in  the  supplemen- 
tal or  reply  brief,  on  a  point  not  pre- 
sented on  submission  of  the  cause  in  the 
original  brief,  is  too  late  for  considera- 
tion. Nashville,  etc..  Railway  i'.  Abram- 
son-Boone  Produce  Co.  (Ala.).  74  So.  350. 
§  783.  Additional  or  Supplemental  Briefs. 

Points  Not  Referred  to  in  Original 
Brief. — Points  made  in  appellant's  sup- 
n'emental  brief,  filed  after  submission  of 
the  cause  for  decision,  they  not  having 
been  referred  to  in  the  original  brief, 
came  too  late.  Jebeles.  etc..  Confection- 
ery Co.  !■.  Booze.  ISl  Ala.  45fi,  82  So.  IB. 
See  also.  Nashville,  etc..  Railway  v. 
Abramson-Boone  Produce  Co.  (Ala.).  74 
So.  350. 

An  argument  in  a  supplemental  brief 
as  to  the  sufficiency  of  the  complaint,  not 
discussed  in  the  original  brief,  could  not 
be  considered,  as  the  additional  brief 
must  be  in  support  of  the  assicments  cf 
error  urged  in  the  brief  required  to  be 
filed  as  3  prerequisite  to  the  submission 
of  the  cause.  Supreme  Lodffe  of  World 
V.  Kenny  rAla.).  73  So.  519. 

Points  Waived  by  Original  Brief. — 
Where  the  'brief  filed  on  submission  for 
the  appellant  insisted  upon  only  one  of 
the  errors  assigned,  the  other  errors  are 
waived,  and  can  not  be  taken  advantage 
of  by  a  supplemental  brief.  Rosenau  v. 
Powell,  18-1  Ala.  396.  63  So,  1020. 

The  filing  of  an  additional  brief,  in- 
sisling  on  errors,  could  not  retract  the 
waiver  of  such  assigned  errors  made  by 
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brief  filed  on  the  original  submission  not 
soapresenting  them  as  to  authorize  their 
consideration.  -  Western  Union  Tel.  Co. 
V.  Emerson,  H  Ata.  App.  2-47.  flB  So.  33^. 

XIII.     DISMISSAL,      WITHDRAWAL 

OR  ABANDONMENT. 
§  779.  Grounds  for  Diamiisal. 
§  781.  Want  of  Actual  Controversy. 

Expiration  of  Year  for  Which  Liquor 
License  Sought. — Where  an  appeal  was 
talcen  from  a  judgment  in  mandamus  re- 
quiring excise  commissioners  to  grant 
petitioner  a  liquor  license  for  1912,  and 
the  appeal  was  not  reached  until  after 
the  year  had  expired  and  the  questions 
become  moot,  the  appeal  will  be  dis- 
missed. Agee  !-■.  Gate,  IHO  .^la.  533,  61 
So.  900. 

Release  of  Judgment— Prosecution  by 
Attorney  Claiming  Lien.— Where  a  plain- 
tiff after  judgment  releases  his  damages 
without  consent  of  his  attorney  who 
claims  a  lien  for  attorney's  fees  an  ap- 
peal will  not  be  dismissed  as  a  moot 
case.  Empire  Coal  Co.  :■.  Bowen,  193 
Ala.  348,  70  So,  283,  cited  in  nole  in  Ann. 
Cas.  1919B,  559,  citing  Fuller  v.  Lavett 
Bleaching  Co.,  186  Ala.  117.  Gj  So.  61. 
§  78fl. Want  of  Jurisdiction. 

An  appeal  not  conferring  jurisdiction 
upon  the  court  of  appeals  to  review  an 
order  would  be  dismissed  at  appellant's 
cost,  Osborn  z;  Robertson  Tire.  etc.. 
Co.    {Ala,   .^pp,).   73   So,   229. 

No  Question  of  Law  Reserved. — Where 
the  record  shows  no  question  of  law  re- 
served, either  iii  the  judgment  entry  or 
by  bill  of  exceptions,  the  jurisdiction  of 
the  appellate  court  does  not  attach,  and 
the  appeal  will  be  dismissed,'  Chandler 
If.  State.  12  Ala.  App.  287,  68  So.  536. 

Lower  Court  without  Jurisdiction. — 
As  under  Code  1907.  §§  5303,  5233,  and  g 
G331,  as  amended  by  Laws  1909  (Sp. 
sess.).  p.  124,  chancery  court  of  Jefferson 
county  had  no  jurisdiction  of  bill  for  sale 
for  division  or  partition  of  land  entirely 
in  Bibb  county,  an  appeal  from  its  de- 
cree will  be  dismissed,  Clark  r.  Smith, 
191  Ala.  166,  fi7  So.  1000. 
§  79X.  DismiGsal  by  Court  on  Its  Own 
Motion. 

If    there    is   no   valid    judgment  from ' 


which  an  appeal  may  be  taken,  the  court 
will  of  its  own  motion  dismiss  it.  Tem- 
ple V.  Dooley,  196  Ala.  360,  71  So.  683. 

Judgment  SuBtabiing  Demurrer— An 
appeal  from  a  judgment  sustaining  a  de- 
murrer will  be  dismissed  by  the  court  ex 
mero  motu;  the  matter  being  jurisdic- 
tional.   Wise  V.  Spears  (Ala.),  76  So.  B69. 

Appeal  Not  Taken  within  Statutory 
Period. — The  supreme  court  will  dismiss 
an  appeal  for  want  of  jurisdiction  of  its 
own  motion,  where  it  is  not  taken  with- 
in the  time  prescribed  by  statute.  Uc- 
Kenzie  r.  Jensen  (Ala.),  75  So.  939. 
§  7M.  Motion  for  Dismissal. 
§  797. Time  for  Making. 

After  Submission  on  Merits. — Where  a 
motion  to  dismiss  an  appeal  is  not  made 
until  after  the  submission  of  the  case  on 
its  merits,  the  objection  to  the  considera- 
tion of  the  a,ppeal  is  waived.  Twin  Tree 
Lumber  Co,  v.  Day,  181  Ala.  565,  61  So. 


XV,    HEARING    AND    REHEARING. 
g  BS7.  Setting  Aside  Submission. 

Where    parties    appealing    from   an    ad- 
verse judgment  voluntarily  submitted  the 

case  without  catling  the  court's  attention 
to  their  bankruptcy  after  the  judgment, 
the  supreme  court  will  not  set  aside  the 
submission.  Vandiver  v.  .American  Can 
Co.,  190  .^la.  352,  67  So.  309. 
§  Kta.  Rehearing. 

§  S33.  Application. 

Striking     Improper      or     Disrespectful 
igha. 


Brief.— Birmingham.   R..   etc..   Co.. 
on,  179  Ala.  136,  59  So.  584.     See  the  ti- 
tle APPEAL  AND  ERROR,  §  833,  vol. 
1,  p.  4S1, 

Time  for  Application. — .Application  for 
rehearing  filed  after  expiration  of  15  days 
allowed  can  not  be  considered.  Birm- 
ingham Waterworks  Co,  v.  Davis  (Ala. 
App.).  77  So.  927. 

Motion  to  modify  decree,  made  after 
the  special  term  at  which  the  decree  ap- 
pealed from  was  corrected  and  affirmed, 
and  after  expiration  of  period  allowed 
by  rule  38  (Civ.  Code  1907.  p.  1515)  for 
application  for  rehearing,  held  too  late. 
I  r,  Formby,  191  Ala.  104,  67  So. 
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Where      an     appiic 
placed  his  appiic 


for      rehearing 


1  the  T 


o  have  reached  the  clerk  of  the  supreme 
court  within  the  time  for  filing  in  the  or- 
dinary course  of  the  mails,  but  it  did  not 
reach  him  within  the  ■  time,  it  was  not 
"filed."  as  required  by  supreme  court 
practice  rule  38  (Code  1907,  pp.  1S15, 
1516).  and  could  not  be  considered.  In 
re  State,  iss  .\la.  347.  64  So.  310. 

j  BS9. Scope  and  Conduct. 

Hatters  Not  Presented  on  Original 
Hearing. — Matters  not  presented  in  the 
original  brief  of  appellant  will  not  be 
considered  on  rehearing.  Thompson  i'. 
Strong  (Ala.).  74  So.  34. 

Error  not  assigned  on  the  first  submis- 
sion of  the  cause  on  appeal  can  not  be 
subsequently  urged.  Mobile  Temper- 
ance Hall  Ass'n  i'.  Holmes.  189  Ala.  271, 

6i  So.    1020. 

XVI.  REVIEW. 

(A)  SCOPE  AND  EXTENT  IN  GEN- 
ERAL. 

f  837.  Hatters  or  Evidence  Considered  in 
Detemitiung  Queatjon. 

i  S37  (4)    Pleadingg  and  Rulings  There- 

If.  on  appeal,  there  Is  uncertainty  as  to 
»hat  was  decided,  resort  may  be  had  to 
the  pleadings  and  the  opinion  of  the 
court.  .Alabama,  etc.,  R.  Co.  z:  Alice- 
ville   Lumber   Co.    (.A.la.),  74   So.   441. 

Theory  of  Ambiguoui  Complaint- 
Proof  and  Charge  Considered.  —  The 
proof  and  charge  may  be  looked  to  to 
determine  the  theory  of  the  trial  held  on 
an  ambiguous  complaint.  Birmingham 
Bottling  Co.  r.  Morris,  193  Ala.  637.  fl9 
So.  85. 

j  8$7  (e)  Review  of  Instructions. 

In  determining  whether  reversible  er- 
ror was  committed  in  giving  of  instruc- 
tions, oral  and  special  charges  may  bo 
considered.  Clinton  Miii.  Co.  z:  Brad- 
ford (Ala,),  76  So.  74. 
i  BST  (8)  Motion  for  New  Trial. 

Newly  Discovered  Evidence. — See  po.it. 
"Consideration  of  Evidence  Not  Intro- 
duced or  Offered,"  §  837  (10). 


§  837  (10)  Consideration  of  Evidence  Not 
Introduced  or  Offered. 
Alleged  newly  discovered  evidence;  set 

p  as  a  ground  for  a  new  trial  could  not 
t   considered   on   appeal  in  determining 

hether  the  trial  court  properly  granted 
the   affirmative   charge.      Starr   Piajio  Co. 

Baker.  B  Ala.  App.  449.  63  So.  S49. 
§  S37  (IS)  Consideration  of  Evidence  Ex- 
cluded. 

Evidence  Erroneously  Excluded. — Un- 
der an  assignment  in  a  motion  for  new 
trial  that  the  verdict  was  contrary  to  the 
evidence,  the  appellate  court  is  confined 
to  evidence  actually  before  the  jury  and 
can  not  consider  evidence  which  miglit 
have  'been  before  them  but  for  the  error 
of  the  lower  court  in  excluding  it.  Ewart 
Lumber  Co.  r.  American  Cement  Plaster 
Co.,  9  Ala.  App.  152,  62  So.  560. 
§  838.  Questions  Considered. 
§  830.  Scope  of  Inquiry  in  General. 

Creditors'  Suit-^Effect  of  Bill  for  Re- 
ceiver in  iFederal  Cburt. — Where  pending 
creditors'  suit  against  consolidated  cor- 
poiation  in  state  court,  federal  court  ap- 
pointed receiver,  on  appeal  from  decision 
of  state  court  thereafter  appointing  re- 
ceiver, merits  or  defects  of  bill  filed  in 
federal  court  will  not  be  decided.  Ala- 
bama, etc.,  Railway  v.  Tolman  (Ala.),  76 
So.  381. 

§  843.  . — -  Matters  Not  Necessary  to  De- 
cision on  Review. 
§  S4S  (1)  In  General. 

An  appellate  court  should  only  con- 
sider and  decide  questions  material  to 
the  disposition  of  the  case.  Eborn  v. 
Clark,  1S4  Ala.  363,  63  So.  1018. 

Where  Cause  Must  Be  Reversed  on 
the  Record.— Bicker  v.  Cullman,  178  Ala. 
662.  59  So.  62.^.  See  the  title  APPEAL 
AND  ERROR.  §  R4ri   (I),  vol.  i,  p.  484. 

Where  the  affirmative  charge  was  prop- 
erly given,  errors  assigned  by  the  de- 
feated party  will  not  be  considered. 
Landrum  &  Co.  v.  Wright.  11  Ala.  App. 

406,    66    So.    Sfl2. 

plaintiff  Not  Entitled  to  Recover  in 
Any  Event. — Where  plaintiff  in  ejectment 
claimed  under  devisees,  but  a  deed  to 
other  parties  was  proved,  it  i 
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sary  to  decide  alleged  errors  occurring: 
during  the  trial,  since  the  deed  tore- 
closed  plaintiff's  right  to  recover.  Sea- 
maris  V.   Blankenship    (Ala.).  73   So.  469. 

QuestioiM  Waived  on  Appeal. — Since 
the  appellant  may  waive  on  appeal  ques- 
tions other  than  jurisdictional  questions, 
and  so  invest  the  appellee  with  rights 
which  he  would  not  have  without  such 
waiver,  the  court's  review  will  be  con- 
fined to  the  single  ground  upon  which  in- 
sistence for  error  in  overruling  demurrer 
to  the  bill  was  made.  Broughton  v, 
Broughton  (Ala.),  78  So.  87. 
§  US  (3)  Review  of  Specific  QuestionB  in 
Goieral. 

Reversal  on  Other  Grounds — Remulcs 
of  Counsel.— Where  a  reversal  is  re- 
quired on  other  grounds,  the  court  need 
not  consider  whether  remarks  of  counsel 
were  improper,  since  that  question  is  not 
likely  to  arise  on  another  trial.  Wil«on 
V.  State.  195  Ala.  675.  71  So.  115. 

Matters  Stricken  frpm  CroH  Bill. — 
Where  coutt  by  sustaining  demurrer  re- 
quired cross  bill  to  be  amended  by  strik- 
ing so  much  as  related  to  conveyances  of 
certain  tract,  question  of  duress  in  pro- 
curement of  such  conveyances  can  not  ibc 
considered  on  appeal,  Betts  v.  Ward, 
186  Ala.  248.  tZ  So.  110. 

Directed  Verdict  Improperly  Refused. 
— Where  defendant's  motion  for  directed 
verdict  was  improperly  denied,  as  to  one 
count  of  complaint,  question  whether  ev- 
idence warranted  verdict  against  defend- 
ant on  other  count  need  not  'be  deter- 
mined on  appeal.  Bains  v.  Dank  (Ala.), 
74  So.  341. 

Part  of  Decree  Not  Objected  to.— 
Where  all  parties  to  suit  to  remove  set- 
tlement of  estate  from  probate  to  chan- 
cery court  were  sui  juris  and  'before  the 
court,  and  no  objection  was  taken  to  the 
part  of  the  decree  granting  relief  under 
the  cross  bill,  and  no  material  error  as- 
signed or  insisted  upon  as  to  the  part 
ordering  sale  for  distribution  among  the 
parties,  the  court  will  not  determine  the 
propriety  of  such  part  of  the  decree. 
Watkins  *.  Chapman,  1&5  Ala.  666,  71 
So.   473. 

Reversal  of  Judgment  —  Taxation  of 
Costs.^Reversal    of   the    main   judgment 


also  annuls  the  judgment  for  costs,  ren- 
dering moot  the  question  whether  they 
were  properly  taxed.  Tuscaloosa  v.  Hill, 
14  Ala.  App.  541,  69  So.  486,  certiorari 
denied  in  Ex  parte  Hill,  1S4  Ala.  559,  99 
So.  598. 

No  Review  Merely  to  Fix  Liability  for 
Costs. — The  supreme  court  will  not  de- 
cide questions  of  importance  after  their 
decision  has  become  useless,  merely  to 
ascertain  which  party  is  liable  for  costs. 
Agee  V.  Gate,  180  Ala.  522,  61  So.  900. 
§  SU  (4)  Review  of  Questions  of  Plead- 
ing. 

Good  and  Bad  Counts.— Clayton  v. 
Martin,  7  Ala.  App.  190.  60  So.  963.  See 
the  title  APPEAL  AND  ERROR.  S  843 
(4).  vol,  J,  p.  484. 

Demurrer  to  Stricken  Count. — The 
striking  out  of  a  count  of  the  complaint 
eliminates  questions  arising  ton  rulings 
on  a  demurrer  to  that  count.  North  Bir- 
mingham Trust,  etc.,  Bank  v.  Adams,  184 
Ala.   564,   63  So.   1022. 

Evidence  Rendering  Review  Uiuiecea- 
sary. — On  appeal  in  an  action  for  negli- 
gence, where  the  evidence  failed  to  show 
negligence  on  the  part  of  defendant,  it 
was  not  necessary  to  consider  technical 
objections  to  defendant's  pleas.  Car- 
lisle T.  Central,  etc..  R,  Co.,  183  Ala.  195, 

63   So.   759. 

.   Mode    of 

§  S47.  Trial  in  Equitable  Actions. 

Review  Confined  to  Issues  Recited  in 
Decree. — The  court  on  appeal  from  a  de- 
cree in  chancery  is  bound  by  recital  in 
decree  as  to  issues  below,  and  must  treat 
other  issues  not  specified  in  decree  as 
waived.    Law.  etc.  Co,  v.  Mitchell  (Ala.), 

76   So,   923. 

§  SAl.  Theory  and  Grounds  of  Decision  of 
Lower  Court. 

§  BEX. Scope  and  Theory  of  Case. 

General  Issue  Headed — Trial  as  if  De- 
fense Specially  Pleaded.— When  it  is 
manifest  from  the  record  that  an  action 
has  been  tried  to  its  conclusion  as  if  a 
defense  required  to  be  specially  pleaded 
was  an  issue,  though  the  record  shows 
only  the  general  issue  pleaded,  the  appel- 
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Ute  court  will  review  tlie  ruling  of  the 
trial  court  as  to  such  defense  as  if  spe- 
cially pleaded,  a  rule  not  applicable, 
wbere  it  is  sought  to  put  the  trial  court 
in  .error,  unless  it  affirmatively  appears 
from  the  record  that  the  trial  court  took 
ct^nizance  of  the  defense  and  treated  it 
as  an  issue.  Atlantic,  etc.,  R.  Co.  •'. 
Kelly  (Ala.  App.),  "  So.  972. 

S  854. Reasons  for  Decision. 

S  W4  (S)    Review   of   Correct  Decisions 

Based    on    Erroneous    Reasoning    in 

General. 
Denial  of  Motion  to  Quash  Execution. 
—The  denial  of  motion  to. quash  an  ex- 
ecution having  been  proper,  placing  it  on 
a  wrong  ground  does  not  require  reversal. 
State  I'.  Ham,  13  Ala.  App.  e4S,  69  So. 
253. 
S  W4  (3)   Rulings  on  Pleadings. 

Demnrrer  Overruled — Review  Confined 
to  Specified  Grounds^-Where  the  court, 
overruling  a  detnurrer  to  the  complaint 
in  a  specified  ground,  did  not  decree  as 
to  other  grounds,  the  court  on  appeal  will 
only  review  the  ruling  on  the  ground 
specified.  Decatur  v.  Southern  R.  Co., 
183  Ala.  531,  63  So.  855. 
f  8H  (4)  Rulings  as  to  Evidence  and  In- 


Admission  of  evidence  without  good 
reasons  held  not  reversible  error,  if  oth- 
erwise admissible,  unless  thereby  ad- 
mitted for  an  improper  purpose.  Briggs 
:■.  Birmingham  R..  etc,  Co..  194  Ala.  273. 
69  So.  926. 

Snnaining  Objection  to  Question.— 
Where  the  court  properly  sustained  an 
objection  to  the  question,  error  can  not 
be  predicated  on  the  fact  that  the  ground 
urged  was  an  improper  ground.  Daniel 
:'.  State.  14  Ala.  App.  63,  71  So.  79. 
5  U4  (S)  Granting  or  Refusing  New 
Trial. 

Grantinc  New  Trial.  —  A  judgment 
granting  a  new  trial  will  be  affirmed  if 
justifiable  on  any  of  the  grounds  speci- 
^ed  in  the  motion.  Harrison  v.  Birming- 
ham Water  Works  Co.,  9  Ala.  App.  60S, 
64  So.  164. 

Proper  Denial — Assignment    of  Wrong 
—Where  a  motion  for  a  rehear- 


ing, denied  by  the  chancellor  for  want  of 
jurisdiction,  should  have  been  denied  on 
the  showing  made  for  the  rehearing,  it 
was  unimportant  that  the  chancellor  as- 
signed a  wrong  reason  for  his  ruling. 
Dawsey  i:  Culbreth  (Ala.),  76  So.  459. 
§  WW. Grounds  for  Sustaining  Deci- 
sion Hot  Considered. 
New  Trial  Properly  Granted  on  Any 
Ground  in  Motion.— It  is  enough  that  the 
order  for  a  new  trial,  not  disclosing  on 
what  ground  it  was  granted,  was  author- 
ized on  any  of  the  grounds  assigned  in 
the  motion.  Peyton  v.  Lewis,  10  Ala. 
App.    360,    64    So,    472. 

Where  several  separate  grounds  for 
motion  for  new  trial  were  included  in 
one  joint  assignment  of  error,  the  as- 
signment is  properly  overruled  if  the  ac- 
tion of  the  lower  court  can  be  sustained 
as  to  any  one  of  the  grounds  assigned. 
Ewart  Lumber  Co.  v.  American  Cement 
Plaster  Co.,  9  Ala,  App.  1S3,  63  So.  580. 
§  863.   Extent  of  Review  Dependent  on 

Nature  of  Decision  Appealed  from. 

§  868. In  General. 

Appeal  from  Judgment  or  Order  on 
Motion  fqr  Now  Trial  —  Statute.  —  A 
party  may  appeal  either  from  the  judg- 
ment or.  under  Code  1907,  g  2S46,  from 
the  order  disposing  of  the  motion  for 
new  trial,  and  in  the  latter  case  only  as- 
signments of  error  predicated  upon  the 
overruli[t^  of  a  motion  can  be  reviewed, 
while  in  the  former  case  all  proceedings 
leading  up  to  the  judgment  and  incident- 
ally including  the  disposition  of  the  mo- 
tion may  be  heard.  Ewart  Lumber  Ci. 
V.  American  Cement  Plaster  Co.,  9  Ala, 
App.  152,  63  So.  560. 
§  8S5, On  Appeal  from  Judgment  by 

Confession  or   Default  or  from   Or. 

ders  Relating  Thereto. 
Default  Judgment  at  Regular  Nonjury 
Term.— Swope  i-.   Sherman,    7   Ala.  App. 
210.  to  So,  474,     See  the  title  APPEAL 
AND  ERROR,  |  B65,  vol.  1,  p,  489. 
§  868.  On  Appeal  from  Decision  on 

Motion  for  Dismissal  or  Nonsuit  or 

Direction  of  Verdict, 
Nonsuit — After     nonsuit,     it     was     the 
plaintifTs  right  to  have  a  review  of  the 
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rulings  of  the  court  on  demurj-ers  I 
special  pleas,  although  the  general  issue 
was  also  pleaded.  Paterson  v.  Bridges 
(Ala.  App,),  75  So.  260. 

On  appeal  from  an  order  granting  a 
nonsuit  because  of  plaintiff's  contemptu- 
ous refusal  to  answer  proper  questions 
on  cross-examination,  the  scope  of  re- 
view was  limited  to  the  question  whether 
the  nonsuit  was  properly  entered,  since 
Code,  §  30IT,  only  applies  to  nonsuits 
granted  because  of  some  adverse  ruling. 
Roy    t:    Louisville,    etc.,   R.   Co.,   9    Afa. 

App.   377,  63    So.   773. 

Where  plaintiff  takes,  because  of  ad- 
verse rulings  on  evidence,  a  nonsuit  with 
bill  of  exceptions  under  Code  J907,  5 
3017.  the  rulhigs  on  evidence  are  alone 
reviewable.  Hedden  v.  Wefel,  13  Ah. 
App.  48S,  68  So.  S»5. 

On  plaintiffs  appeal  from  nonsuit  in 
consequence  of  rulings  adverse  to  plain- 
tiff on  demurrers  to  four  pleas  and  to 
two  replications  to  a  plea,  sufficiency  of 
count  of  complaint  is  not  brought  under 
review,  ^nd  no  consideration  can  be 
given  it,  other  than  to  construe  it  with 
a  view  to  determine  questions  presented 
as  to  sufficiency  of  pleas  and  replications. 
Martin   v.   Powell    (Ala.),   75   So.   358. 

Under  Code  1907,  §  3017,  providing 
that  if,  from  any  ruling  or  decision  of 
the  court  on  the  trial  of  the  cause,  ei- 
ther upon  pleadings,  admission,  or  re- 
jection of  evidence,  or  upon  charges  to 
the  jury,  it  may  become  necessary  for 
the  plaintiff  to  suffer  a  nonsuit,  the  facts, 
point,  ruling,  or  decision  may  he  reserved 
for  the  decision  of  the  supreme  court  by 
bill  of  exceptions  or  by  appeal  on  the 
record  as  in  other  cases,  when  a  nonsuit 
it  taken  with  hilt  of  exceptions  and  ap- 
peal is  perfected,  there  is  presented  for 
decision  the  ruling  of  the  court  that 
made  is  necessary  for  the  plaintiff  to  suf- 
fer such  involuntary  nonsuit;  i.  e.,  such 
nonsuit  with  bill  of  exceptions  does  not 
present  for  review  all  the  rulings  there- 
tofore made  hy  the  court  on  the  plead- 
ings or  on  the  introduction  of  evidence, 
hut  only  that  ruling  or  rulings  going  to 
plaintiff's  right  to  proceed  in  his  effort 
for  recovery,  although  where  several  ad- 
verse rulings  taken  together  superin- 
duced the  nonsuit,  and  such   fact  or  ne- 
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cessity  is  apparent  by  the  record  ( 

of  exceptions,  such   adverse   rulings  will 

be   considered  on   appeal.     Schillinger  v. 

Wickersham  (Ala.),  75  So.  11. 

§  SS7.  — ^  On  Appeal  trom  Decision  on 

Motion  for  New  Trial  or  after  Grant 

of  New  Trial. 
EiTors  during  trial  assigned  in  the  mo- 
tion for  new  trial  as  grounds  will  not 
avail  unless  it  appears  that  the  error  was 
such  as  would  have  resulted  in  a  reversal 
of  the  cause  on  appeal  and  direct  assign- 
ment. Ewart  Lumber  Co.  v.  American 
Cement  Plaster  Co.,  9  Ala.  .\pp.  1S2,  62 
So.  560. 

Newly  Discovered  Evidence. — In  re- 
viewing denial  of  motion  for  new  trial  on 
ground  that  verdict  is  contrary  to  the 
evidence,  alleged  newly  discovered  evi- 
dence held  not  to  be  considered.  Stew- 
art  Veneer  Co.   v.   Windham    &   Co.,    18 

Ala.    App.    642.    68    So.    516. 

Affidavits    Presented    with    Motion.  — 

On  appeal  from  denial  of  new  trial  by 
the  probate  court,  the  circuit  or  supreme 
court  can  consider  affidavits  presented 
to  the  probate  court  on  motion  for  new 
trial  only  for  the  purpose  of  determin- 
ing whether  a  new  trial  should  be 
granted,  and  not  for  their  evidentiary 
weight.     Bell  v.  Bell,  196  .Ma.  46S.  71  So. 

465. 

(B)      INTERLOCUTORY,      COLLAT- 
ERAL,   AND    SUPPLEMENTARY 
PROCEEDINGS        AND        QUES- 
TIONS. 
§  868.  Power  to  Review  in  General. 

Generally  an  appeal  brings  up  for  re- 
view only  the  order  appealed  from.  An- 
derson V.    Anniston    Elect.,  etc..   Co..   11 

Ala.    .App.    560.   66   So.   935. 

§  868.  On  Appeal  from  Final  Judgment. 
§    870.    Interlocutory    Proceedings 

Brought  up  in  General.  ' 
§   870   (S)    Particular   Orders   or   Rutings 

Reviewable  in  General. 
Order  Restoring  Cause  to  Docket. — 
Where  the  court  sets  aside  an  order  of 
dismissal  for  want  of  prosecution,  and 
restores  the  cause  to  the  docket  for  trial, 
the  ruling  may  be  reviewed  on  appeal 
from  the  final  judgment.     Marx  t'.  Bar- 
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bour   Plumbing,   etc.,    Co.,    10  Ala.   App. 

404,  64   So.   649. 

5  870  (B)  Review  -ot  Rnlings  on  Pleadings. 

Ruling  on  Demurrer  in  General. — 
Walshe  z:  Dwight  Mfg.  Co.,  178  Ala.  310, 
S9  So.  630.  See  the  title  APPEAL  AND 
ERROR.  §  870  (a),  vol.  1,  p.  493. 

Demurrers  to  Petition  —  Nonsuit  by 
PlaintifF  Denied  Right  to  Amend.— Un- 
dtr  Code  1907,  §  3017,  providing  that 
plaintiff  suffering  nonsuit  may  take  a  bill 
of  exceptions,  where  four  demurrers  to 
petition  were  overruled  but  the  fifth  was 
sustained  which  caused  plaintiff  to  take 
a  nonsuit,  after  the  court  declined  to  let 
him  further  amend,  a  review  of  the  re- 
fusal is  authorized.  Guiler  f.  United 
States  Cast  Iron  Pipe,  etc.,  Co.,  197  Ala. 

333.  7B   So,    498.     ' 

Demurrer  to  Pleas — Nonsuit  by  Plain- 
tiff.—Where  plaintiff  took  a  nonsuit  on 
rulings  adverse  to  him  on  demurrers  to 
special  pleas,  the  rulings  will  be  reviewed 
on  appeal.  McRight  v.  Farned.  14  Ala. 
.\pp.   445,    70  So.   397. 

Plaintiff,  taking  a  nonsuit,  after  demur- 
rers to  the  pleas  were  overruled,  and  the 
demurrers  to  its  replications  were  sus- 
tained, may,  under  Code  1907,  §  3017, 
have  the  rulings  on  the  demurrers  to  the 
pleas,  as  well  as  those  on  the  demurrers 
to  the  replications,  reviewed.  Berlin 
Mach.  Works  v.  Ewart  Lumber  Co.,  18.1 
Ala.   273.   63    So.   567. 

Same— No  Nonsuit  by  Plaintiff.  — 
Where  plajntiff,  when  his  demurrer  to 
a  special  plea  was  overruled,  took  issue 
on  that  plea  and  did  not  take  a  non.suit 
wiih  bill  of  exceptions  to  bring  the  mat- 
ter to  the  court  of  appeals,  the  ruling  on 
the  demurrer  can  not  be  considered  on 
defendant's  appeal  from  the  judgment. 
Western  Union  Tel,  Co.  v.  Brazier,  10 
Ala.  App.  308.  65  So.  95, 
i  S70  (A)  Order  on  Motion  for  New  Trial. 

Claim  of  Excessive  Damages. — Where 
compensatory  damages  awarded  passen- 
ger for  wrongful  ejection  was  claimed 
excessive  in  motion  for  new  trial,  the 
conrt's  action  overruling  such  motion  is 
reviewahle  on  appeal  from  the  judgmenr. 
Louisville,   etc..   R.  Co.  v.   Boggs    (Ala.), 

74  So,  337. 
—10 


§  871.  Interlocutory  and  Intermedi- 
ate Judgments  and  Orders  Included 
in  Appeal. 

Ruling  Ion  Demurrer. — See  ante,  "Re- 
view of  Rulings  in  Pleadings,"  §  870  (5). 

Setting  Aside   Order  of  DismiBSal  for 
Want  of  Proaecntion. — See  ante,  "Partic- 
ular .Orders    or     Rulings    Reviewable    in 
General,"  §  870  (2). 
§  874.  On  Separate  Appeal  from  Interloc- 

utoiy  Judgment  or  Order. 
§974  (1)  In  General 

Review  of  Case  by  Piecemeal. — Har- 
ris V.  Johnson,  178  Ala.  445,  *8  So.  426. 
See  the  title  APPEAL  AND  ERROR,  ! 

874    (1).    vol.    1,    p,    494. 

§  87i  (8)  Appeal  from  Orders  Relating 
to  Injunctions. 

Review  Confined  to  Particular  Order 
Granting  Injunction. — On  appeal  from 
the  action  of  the  circuit  judge  in  grant- 
ing an,  injunction  pendente  lite  after  hear- 
ing as  provided  in  Code  1907,  §|  4538, 
4539,  4531,  the  review  is  confined  to  the 
particular  order  granting  the  tnjunctioi, 
Lynne  v.  Ralph  (Ala,),  78  So.  889. 
§  874  (4)  Appeal  from  Decisions  Relat- 
ing to  Pleadings. 

General  Demurrer  to  Bill. — Where  no 
demurrers  iwere  addressed  to  particular 
feature  of  bill,  sufficiency  of  particular 
feature,  further  than  a  determination  of 
its  general  equity,  need  not  te  consid- 
ered on  appeal  from  decree  overruling 
demurrer  to  whole  bill.  Macke  v.  Macke 
(Ala.).  76  So.  36. 

§  874  <7)  Appeal  from  Orders  Relating 
to  Reference, 

Intermediate  Judgment.  —  Harfis  v. 
Johnson,  176  Ala.  445,  58  So.  428.  See 
the  title  APPEAL  AND  ERROR,  §  874 
f7),  vol.  1,  p.  495, 

(C)     PARTIES    ENTITLED    TO    AL- 
LEGE ERROR. 
S  877.  Appellant  'or  Plaintiff  in  Error. 
§  877  (1)  In  General. 

Appellant  Not  Party  to  Suit.— An  ap- 
peal from  adverse  rulings  by  one  not  a 
party  to  the  suit  will  not  be  considered. 
Gattis  Turpentine  Co.  v.  Russell  (Ala.), 
7*  So.  331. 
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Receiver. — See  post.  "Error  Not  Af- 
fecting Appellant  or  Plaintiff  in  Error," 
§  HT7  (3).  See  generally  post.  RECEIV- 
ERS. 

Defendant  Complaining  of  Excenive 
Proof  by  Plaintiff.— A  defendant  can  not 
complain  of  plaintiff  alleging  and  prov- 
ing more  than  the  law  requires  to  entitle 
him  to  maintain  the  right  of  action  which 
he  asserts,  Jackson  Lumber  Co.  v. 
Courcey,  9  Ala.  App.  488,  63  So.  748, 
§  877  <S)  Error  Not  Affecting  Appellant 
Or  Plaintiff  in  Error. 

Complaint  of  Ruling  on  Demurrer  to 
Corespondent. — Appellant  may  not  as- 
sign error  to  the  overruling  of  a  demur- 
rer interposed  by  appellant's  corespond- 
ent, who  did  not  appeal.  Larkin  v.  Har- 
alson.   Ifl9  Ala.   1-17,   6S  So.  499. 

Receiver    Contesting   Creditor's   Claim. 

— A  receiver  can  not  ordinarily  appeal 
from  a  decree  allowing  a  claim  of  a  cred- 
itor, he  not  being  interested  in  the  dis 
trihntion.  Cobbs  v.  Vjzard  Inv.  Co..  182 
Ala.  372.  62  So.  730.  cited  in  notes  in  L. 
R,  A.  I915D.  S09.  aio.  See  post.  RE- 
CEIVERS. 

Receiver  Ordered  to  Pay  over  Fund. 
— A  receiver  appointed  to  administer  a 
trust  fund  for  the  benefit  of  creditors  as 
directed  by  the  court,  has  no  personal  in- 
terest in  the  matter,  and  can  not  be  heard 
to  complain  on  appeal  as  to  when  be  is 
directed  to  pay  the  funds  or  assets  so 
long  as  he  is  required  only  to  distribute 
the  funds  in  his  hands,  and  on  assign- 
ment of  error  hy  him  alone  the  court  will 
not  undertake  to  decide  as  between  the 
claimants  to  the  fund.  State  v.  Cobbs, 
188  Ala.  331.  63  So.  729.  cited  in  note  in 
L.  R.  A.  191SD,  804. 

§  S78.  Appellee,   Respondent,  or  Defend- 
ant in  Error.  ^ 

Absence  of  Separate  Appeal. — Appellee 
can  not  prevent  reversal  for  errors  pre- 
judicial to  appellant  by  showing  he  was 
entitled  to  directed  verdict  because  of 
insufficiency  of  proof  by  appellant;  ap- 
pellee not  having  appealed  from  refusal 
to  direct  verdict  for  him.  Barnett  v. 
Freeman,    197   Ala.    142,   72    So.   393. 

Overruling  of  Demurrers  to  Pleas. — 
On  defendant's  appeal,  the  propriety  of 
the  overruling  of  demurrers  to  the  pleas 


will    not    be    considered.     Burnwell    Coal 
Co.  t:  Seller,  191  Ala.  398,  67  So.  604. 

Motion  to  Exclude  Answer  to  Ques- 
tion.— Since  motion  to  exclude  an  an- 
swer merely  because  not  responsive  to 
the  question  can  only  be  availed  of  by 
the  questioner,  the  other  party  is  not  en- 
titled to  allege  error  therefor.  Borok  :■. 
Birmingham,  191  -^la.  75.  67  So.  389. 
§  SSa  Error  Affecting  Only  Coparty. 
§  S80  (I)   In  General. 

Coparties  Not  Appealing, — .\  mortga- 
gee can  not  complain  on  appeal  that  the 
deed  to  his  mortgagors  should  be  re- 
formed where  the  mortgagors,  although 
coparties  defendant  with  the  mortgagee, 
did  not  appeal.  Russell  v.  Stockton 
(Ala.),  74  So.  225. 

Discontinuance  of  Action  or  Default 
Judgment  against  Codefendants. — In  an 
action  on  a  complaint  in  Code  form 
against  the  several  makers  of  a  note,  the 
only  defendant  who  defended  can  not 
complain  that,  as  to  other  defendants  who 
were  not  served,  the  action  was  discon- 
tinued, as  authorized  by  Code  1907,  S 
2S05.  nor  that,  as  to  others  against  whom 
default  judgment  was  rendered,  the  serv- 
ice was  not  proper.  Long  v.  Gwin,  138 
.Ma.   196.  66   So.   88. 

§  B80  (S>  Pleading  and  Errors  Occurring 
at  Trial. 

Misjoinder  of  Parties. — The  objection 
that  one  of  the  parties  was  improperly 
joined  can  not  be  raised  on  an  appeal  by 
the  other  party  alone.  SeSboard,  etc.. 
Railway  f.   Aiiniston   Mfg.   Co..   186  Ala. 
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Demurrer  Sustained  to  Plea  of  Codc- 
fendant. — A  defendant  is  not  injured  by 
the  sustaining  of  a  demurrer  to  a  plea  of 
a  codetendant  in  which  defendant  does 
not  join.     Morton  v.  Clark.  10  Ala.  App. 

439,    65    So.   408. 

§  881.  Estoppel  to  Allege  Error. 

g  8St.  Error  Committed  or  Invited 

hy  Party   Complaining. 
§  88S  <S)  Pleading  in  General. 

Confession  of  Demurrer. — In  a  suit  on 
notes,  where  plaintiff  confessed  demur- 
rer, and  amended  by  permission  in  con- 
formity   with  the    demurrer,   which    was 
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sustained,  he  can  not  obtain  by  his  noii- 
auil  a  review  of  the  ruling  of  the  trial 
court  on  the  demurrer,  or  at  least  a  re- 
liew  of  the  ruling  as  to  the  two  grounds 
of  demurrer  confessed.  Schillinger  v. 
Wickersham  (Ala.),  75  So.  11, 

5  8SS  (6)  Isines,  Proof  and  Variance. 
FaHure    to  Prove    Material  Pact    At- 

mined  in  Requested  Instruction. — In 
proceeding  to  enforce  attorney's  Hen, 
where  there  was  error  in  the  trial,  judg- 
ment for  defendant  will  not  be  affirmed 
on  the  ground  that  plaintiff  failed  to 
prove  averment  of  material  fact,  which 
was  assumed  in  instruction  requested  by 
defendant.  Den  son  v.  Alabama  Fuel, 
etc  Co.  (Ala.),  73  So.  S25. 

Charge  Conceding  Claim  of  Damages. 
—Defendant's  request  to  charge  that,  if 
there  was  a  finding  for  plaintiff,  he  could 
not  be  awarded  more  than  nominal  dam- 
ages for  decreased  earning  capacity,  was 
a  concession  that  complainant  claimed 
damages  for  "decreased  earning  capac- 
ity." Birmingham  R.,  etc.,  Co.  t:  Colbert, 
190  Ala.   22ft.  67  So.  513. 

i  US  (7)  Rulings  on  Evidence  and  Mode 
of  Proof  in  General. 
Objection  to  Offer  of  Proof  Sustained 
—Effect  as  Waiver.— In  an  action  for  the 
conversion  of  mortgaged  crops,  where 
the  trial  court  admitted  the  mortgage 
without  proof  of  execution,  expressly  re- 
served the  right  to  rule  on  the  question 
later,  and.  at  the  close  of  evidence,  de- 
fendant again  called  attention  to  the  er- 
ror by  motion  to  exclude  the  .mortgage 
on  the  ground  its  execution  had  not  been 
proved,  whereupon  plaintiff  offered  to 
call  a  witness  to  make  the  proof,  but  de- 
fendant objected,  and  the  court  sustained 
the  objection,  the  court's  action  in  sus- 
taining the  objection,  doubtless  based  on 
the  assumption  that  defendant  waive! 
proof  of  the  execution  of  the  mortgage, 
thus  consenting  that  the  trial  proceed 
without  the  proof,  was  invited  error,  of 
«hich  defendant  can  not  receive  the  ben- 
efit on  his  appeal.     Pearson  v.  Hancock 

6  Son  (Ala.  App.).  77  So.  934. 

i  tU  (8)  Admission  of  Evidence  in  Gen- 
eral 
Ho  Motion  to  Exclude.— Plaintiff  may 


not  allege  error  in  the  admission  of  evi' 
dence  which  was  brought  out  on  its  own 
examination  of  a  witness,  and  which  it 
did  not  move  to  exclude.  McCaskey 
Register    Co.  v.    Nix    Drug   Co.,  7    Ala. 

App.  309.  61    So.   494. 

Evidence  in  RebutUl. — It  is  not  erro- 
neous to  receive  irrelevant  evidence  to 
rebut  evidence  of  like  kind  olTered  by  the 
opposite  party.  Windham  v.  Hydrick, 
197  Ala.   1£S.  73  So.  403. 

Appellant  can  not  complain  of  the  ad- 
mission of  illegal  evidence  in  rebuttal  of 
illegal  evidence  introduced  by  himself. 
Lockridge  r.  BroTvn,  184  Ala.  106,  63  So. 
534. 

Same  —  DectarationB  as  to  Title. — 
Where  defendant  had  given  in  evidence 
declarations  made  by  plaintiffs'  prede- 
cessor after  parting  with  the  title,  he  can 
not  put  the  court  in  error  for  admitting 
similar  declarations  by  hij  predecessor 
in  rebuttal.  Gibson  v.  Gaines  (Ala.),  73 
So.  9E9. 

Same — Location  of  Road  in  Boimdanr 
Case. — Where  in  a  boundary  line  dispute, 
plaintiff  introduced  evidence  as  to  the  ex- 
istetice  of  a  settlement  road,  he  could  not 
object  to  defendant's  evidence  as  to  the 
location  of  such  road.  Ward  v.  Lane, 
189   Ala.    340,    66    So.    499. 

Same— Proof  of  Lease  in  Action  for 
Wrongful  Injunction-— In  action  for  dam- 
ages for  wrongful  injunction  against  op- 
erating a  plant  on  certain  land,  where 
plaiiililT  introduced  evidence  as  lo  the 
terms  of  a  lease  when  executed  and  its 
iinrhanped  condition  at  the  time  of  the 
trial,  he  can  not  complain  that  defend- 
ant was  permitted  to  introduce  evidence 
to  show  that  the  lease  had  been  fraudu- 
lently altered,  even  though  such  question 
had  been  concluded  adversely  to  defend- 
ant in  the  injunction  suit.  Yarbrougli 
Tuipenline  Co.  7-.  Taylor  (Ala.V  7R  So. 
SIS. 

Introducing  Rebuttal  Ev-dence  to  Evi- 
dence Stricken  out.— Where,  in  response 
to  a  motion  to  that  effect,  evidence  was 
excluded,  and  the  jury  directed  not  to 
consider  such  evidence,  but  the  defend- 
ant afterwards  introduces  evidence  to  re- 
but such  excluded  evidence,  he  can  not 
then   complain    of   the   improper   evidence 
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formerly  introduced.     Brand  v.  State,   13 
Ala.  App.  390,  69  So.  379.. 

Objection  that  Record  Was  Best  Evi- 
dence— Introduction  of  Record. — Where 
the  contestant  of  a  will  in  chancery  had 
otjected  to  testimony  that  the  will  had 
been  duly  probated  on  the  ground  that 
the  record  of  the  probate  was  the  best 
evidence,  he  can  not  complain  that  the 
court  declined  to  exclude  the  record. 
Cummii>KS  v.  McDonnell,  1H9  Ala.  96,  66 
So.  717. 
§  SSa  (10)  Exclusion  of  Evidence. 

Objection  to  Question— Extent  of  Ex- 
clusion.— Tn  snit  to  redeem  land  from  a 
mortgage  foreclosure  sale,  where  a  de- 
fendant testified  as  to  the  terras  of  the 
trade  between  her  father  and  complain- 
ants' ancestor,  and  complainants  ob- 
jected to  the  question,  and  moved  to  ex- 
elude  all  ih^  words  of  the  answer,  "ex- 
cept in  so  far  as  they  show  a  balance  was 
due  on  this  same  property  and  unpaid.'' 
on  the  ground  that  the  testimony  was 
the  opinion  of  the  witness,  complainants 
could  not  complain  that  the  chancellor 
excluded  the  entire  testimony  of  the  wit- 
ness, since  testimony  can  not  be  ex- 
cluded on  one  party's  motion  with  a  sav- 
inR  clause  preserving  for  the  moment 
some  supposedly  beneficial  effect;  if  com- 
plainants deserved  to  leave  in  evidence 
any  particular  part  of  the  testimony,  a 
motion  should  have  been  framed  to  point 
out  to  the  chancellor  exactly  what  words 
were  soujrht  to  be  excluded,  O'Neal  v. 
I.ovett.  197  Ala.  fi2«,  7:!  So.  339, 
§  862  (13)   Instructions  in  General. 

Instruction  to  Find  for  Adverse  Party 
if  Evidence  Believed.— Plaintiff  can  not 
complain  of  the  consequences  of  an  in- 
struction recited  by  th(  record  to  have 
been  (fiven  at  his  request,  that  the  jury,  if 
they  believe  the  evidence,  must  find  for 
defendant.  White  Trunk,  etc.  Co.  v. 
Brantley  (Ala.  App,).  75  So.  182. 

Instruction  According  to  Appellant's 
Contentions,— Appellant  can  not  com- 
plain of  an  instruction  in  accordance  with 
its  contentions.  Empire  Coal  Co.  v. 
Bowen.  195  Ala.  3+8,-70  So.  383. 

Where  contestants  claimed  that  a  leg- 
acy was  obtained  by  undue  influence,  held 
that  contestants  could  not  complain  that 


court  charged  as  a  matter  of  law  that  a 
confidential  relation  existed  between  tes- 
tatrix and  legatee,  O'Neill  v.  Johnson, 
197  Ala.   502,  73  So.   31. 

RequeBting  Antagonistic  Charges. — ^A 
party  can  not  successfully  assert  error  in 
a  refusal  of  a  request  to  charge  which  is 
opposed  to  a  charge  already  given  at  his 
instance.  Corona  Coal,  etc.,  Co,  v.  Per- 
rier,   187   Ala.   530,   65   So.   780, 

Where  antagonistic  charges  are  given 
in  civil  case  at  request  of  one  party,  such 
party  can  not  be  heard  on  appeal  to  com- 
plain that  either  charge  was  erroneous. 
Talley  v.  Whitlock  (Ala,),  73  So.  976. 

Request  for  Charge  and  Comi^Bint  of 
Lack  of  Evidence. ^Defendant,  inducing 
court  to  give  a  charge,  may  not  on  appeal 
object  to  the  want  of  evidence  to  sup- 
port it,  Clinton  Min.  Co.  v.  Bradford, 
192  Ala.  '576.  89  So.  4. 

Giving  Requested  Charges  before  Re- 
quest for  Affirmative  Charge. — Giving  of 
charges  applica'ble  to  issues  presented 
by  count  of  complaint  held  not  errone- 
ous, when  requested  and  given  before  af- 
firmative charge  as  to  such  count  was  re- 
quested. Birmingham  R„  etc,,  Co.  v. 
Donaldson,  14  Ala.  App.  160,  68  So,  59fl. 

Objection  to  Adverse  Party's  With- 
drawal of  Charges  after  Given  to  Jury. 
— Where  defendant  objected  to  the  with- 
drawal of  plaintiff's  written  charges  after 
they  had  been  read  to  the  jury,  and  such 
objection  was  sustained,  defendant  on 
appeal  could  not  assign  error  in  such 
charges,  since  to  allow  such  assignments 
■would  be  allowing  him  to  take  advantage 
of  his  own  wrong.  Vinegar  Bend  Lum- 
ber Co.  V.  Soule  Steam  Feed  Works,  188 
Ala.  1*6.  63  So.  279, 
§  U3.  Assent  to  Proceeding. 

Where  a  proposed  amendment  to 
pleading  read,  "Your  complainant,  with 
leave  of  court  first  had  and  obtained, 
amends  his  bill."  etc..  and  there  is  noth- 
ing in  the  record  to  refute  it,  the  com- 
plainant can  not  claim  on  appeal  that 
there  was  no  allowance  of  his  amend- 
ment under  Gen.  Acts  1913.  pp.  705.  706. 
Sloss-Sheffield  Steel,  etc.  Co.  v.  Yancey 
(Ala.),  77  So,  736. 

§    »S4.    Recognition    of   Validity   of   Pro- 
ceeding. 

Requesting   Instructions.   —  Louisville, 
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etc..  R.  Co.  V.  Bogue,  177  Ala.  349.  58  So. 
m.  See  the  title  APPEAL  AND  ER- 
ROR. S  SS4,  vol.   1,  p.  501. 

<D)    AMENDMENTS.     ADDITIONAL 
PROOFS,  AND  TRIAL  OF  CAUSE 
ANEW. 
{  SSS.  Amendment    of    ProceedmKB    of 
Lower  Conrt. 

i  sn. As  to  PleadinEa. 

Confonmng  Detinue  Judgment  to  De- 
■criptioii  in  Declaration. — A  judgment  in 
detinoe  which  describes  the  property  as 
different  from  that  described  in  the  dec- 
bntion  and  verdict  may  be  corrected  by 
the  appellate  court.     Chappell  v.  Falkner, 

II  Ala.  App.  3S3.  66  So.   890. 

S  MS.  Amendments  Regarded  as  Hade. 

Supplying  Iiidependent  Allegations 
Necessary  to  Equity  of  Bill.— While  a 
bill,  in  determining  its  equity,  must  be 
viewed  as  if  all  amendable  defects  had 
been  remedied  the  assumed  amendment 
(hereof  can  not  supply  allegations  of  in- 
dependent facts  or  matter  essential  to  be 
averred  to  give  it  equity.  Slaughter  v. 
Grand  Lodge.  193  Ala.  301,  68  So.  367. 

(E)   PRESUMPTIONS. 

}  900.  Nature  and  Extent  in  General. 

Preaumptiona  in  Favor  of  Rnlincs. — 
All  presumptions  will  be  indulged  in  fa- 
vor of  the  ruling  o£  the  trial  court.  Sta- 
lon  V.  State.  8  .Ma.  App.  221,  62  So.  387. 

On  appeal,  all  fair  and  legitimate  pre- 
sumptions will  be  indulged  to  support  the 
ruling  of  the  trial  court.  Farrior  v. 
Sute.  12  Ala.  App.  123.  67  So.  633. 

.Ml  the  presumptions  are  that  the  trial 
court  committed  no  error.  Capital  Se- 
curity Co.  I-.  Owen,  196  Ala.  385.  73  So.  8. 

Error  will  not  be  presumed  on  appeal. 
Louisville,  etc.,  R.  Co.  v.  Bouchard,  190 
.Ma.  157.  67  So.  369. 

Prcaumpthtn  in  Favor  of  Judgment. — 
Prattville,  etc.,  Co.  v.  McKinney.  17B 
.Ma.  554,  i9  So.  4»e.  See  the  title  AP- 
PEAL AND   ERROR,   §  900,  voL   1,  p. 

m. 

"It  is  the  established  rule  to  indulge 
all  presumptions  favorable  to  the  cor- 
rectness of  the  judgment  or  order  of  the 
lower  court  in  order  to  sustain,  and  not 
to  reverse   it."     Hanby  v.   Phillips   But- 


torff  Mfg.  Co.,  12  Ala.  App.  543,  68  So. 
477. 

Foreclosure  Proceedings  According  to 
Law. — The  court  of  appeals  must  pre- 
sume that  the  chancellor  in  foreclosure 
suit  proceeded  in  accordance  with  law. 
Cox  V.   Brown    (Ala.),  73  So.  904. 

Doubtful  Recitals  Construed  against 
Exceptor.— Doubtful  recitals  in  the  rec- 
ord must  be  construed  most  strongly 
against  the  exceptor.  Birmingham  R., 
etc.,  Co.  V.  Gonzalez,  183  Ala.  273.  61 
So.  80. 

The  court  of  appeals  will  indulge  nec- 
essary presumptions  in  favor  of  the  trial 
court's  rulings,  and  the  bill  of  exceptions 
will  be  construed  most  strongly  against 
appellant.  Hedden  ».  Wefel.  13  Ala,  App. 
485.  69  So.  225. 
§  901,  Burden  of  Showing  Error. 

In  General. — Walters  v.  Brown,  177 
Ala.  78,  58  So.  291.  See  the  title  AP- 
PEAL AND  ERROR,  §  901.  vol.  1,  p. 
503. 

"Error  must  be  made  to  affirmatively 
appear,  as  appellate  courts  can  not  pre- 
sume error."  Hanby  v.  Phillips-Buttorff 
Mfg.   Co..   12  Ala.  App.  '543,  68   So.  477. 

The  duty  rests  upon  appellants  to 
clearly  point  out  error,  and  all  reasonable 
presumptions  are  indulged  in  favor  of 
trial  court.  Mudd  v.  Gray  (.^la.>,  79  So. 
468. 

Under  Rule  45,  supreme  court  prac- 
tice, the  appellant  must  affirmatively 
show  that  the  error  complained  of  prob- 
ably affected  his  substantial  rights,  as 
every  intendment  will  be  indulged  in  fa- 
vor of'  the  rulings  of  the*  trial  court. 
Chandler  v.  State,  12  Ala.  App.  287,  68 
So.  536. 

Rejection  of  Evidence. — The  party  ap- 
pealing must  affirmatively  show  error  as 
the  rejection  of  evidence  complained 
of  in  order  to  bring  about  a  reversaL 
Randall  v.  State.  14  Ala.  App.  122,  72  So. 
214. 

Suppression  of  Deopsitioi\.— Burden  of 
showing  error  with  respect  to  suppres- 
sion of  deposition  held  not  sustained,  if 
not  appearing  that  it  was  not  suppressed 
for  lack  of  notice  of  the  taking.  Barfield 
V.  South  Highland  Infirmary.  191  Ala. 
553.   68   So.  30. 
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§  900.  Matters  Shown  by  Record, 
g  MS. In  General. 

Instructions  Given. — The  court  on  ap- 
peal  will   presume   that  the   record  shows 
instructions   as   originally   given.      Harold 
V.  Stale,  12  Ala.  App.  74,  67  So.  781. 
§  901.  Recitals. 

Where  the  transcript  of  the  justice's 
judgment  recited  the  filing  of  an  answer 
by  the  garnishee,  a  letter  written  by  the 
garnishee's  agent  must  be  presumed  to 
have  been  the  answer  referred  to,  where 
it  was  the  only  document  appearing  in 
the  record  that  could  be  called  an  answer 
by  the  garnishee.  Hutson  v.  Illinois 
Cent.  R.  Co.,  196  Ala.  436,  05  So.  62, 
§  SOS.  Facts  or  Evidence  Not  Shown  by 
Record. 

§  907. In  General. 

§  907  (1)   In  General. 

Protection  of  Interest  of  Cotenants. — 
Where  the  chancery  court  had  jurisdic- 
tion of  the  foreclosure  of  a  mortgage 
against  a_  part  of  several  cotenants.  and 
nothing  to  the  contrary  appears,  it  will 
be  presumed  on  appeal  that  the  interests 
of  all  the  tenants  were  properly  pro- 
tected. Jordan  r.  Walker  (Ala.),  77  So. 
83H. 

§  MT   (a)   Failure  to  Set  Forth  Evidence 
in  General. 

Where  a  bill  of  exceptions  fails  affirm- 
atively to  show  that  it  contains  all  the 
evidence,  any  state  of  evidence  will  be 
presumed  to  uphold  the  ruling  of  the  trial 
court.  Atlantic,  etc.,  R.  Co.  v.  Jones,  9 
Ala.  App.  4M,  63  So.  693. 

Presumption  as  to  Right  of  Action. — 
W'here  the  hill  of  exceptions  to  the  ac- 
tion of  the  trial  court  in  denying  motion 
to  open  a  judgment  by  default  did  not 
contain  all,  or  substantially  all,  the  evi- 
dence before  the  court  at  the  hearing  of 
the  motion,  or  even  its  tendencies,  while 
the  recitals  showed  that  the  grounds  for 
the  motion,  as  set  out  in  the  bill,  were 
called  to  the  attention  of  the  court,  to- 
gether with  the  fact  that  the  motion  was 
sworn  to.  the  denial  of  vacation  of  the 
judgment  was  proper,  since  error  must 
be  made  to  appear  affirmatively,  as  ap- 
pellate   courts  can   not   presume  it;    the 


presumption  in  the  instant  case  being 
that  there  was  evidence  before  the  court 
justifying  its  conclusion  in  denying  the 
motion.     Hanby  i:  Phillips-Buttorff  Mfg. 

Co.,    12    Ala,    App.    543,   68    So.    477. 

Omitted  Evidence  Presumed  Properljr 
Admitted. — Where  neither  a  letter  ad- 
mitted in  evidence  nor  its  contents  are 
set  out  in  the  transcript,  the  court,  on 
appeal,  will  presume  that  its  introduction 
was  proper,  although  it  was  objected  to 
by  defendant.    iBufford  z:  State,   14  Ala. 

App.    69,    71    So.    614. 

Where  the  bill  of  exceptions  fails  to 
set  out  the  record  in  a  certain  trial  which 
was  introduced  in  evidence  in  the  instant 
case,  the  court  will  indulge  in  presump- 
tions necessary  to  support  the  action  of 
the  court  in  overruling  objections  to  the 
introduction  of  such  evidence.  Perolio 
t:  Woodward  Iron  Co.,  197  .■\la.  197,  73 
So.  197. 

Complaint  and  Warrant  of  Arrest. - 
Where  it  does  not  appear  from  the  bill 
c/S  exceptions  what  the  complaint  and 
warrant  were,  on  which  defendant  was 
arrested,  it  can  not  be  held  that  the  in- 
troduction in  evidence  of  the  complaint 
and  warrant  merely  for  the  purpose  of 
showing  the  authority  of  the  officers  to 
make  the  arrest  was  prejudicial  error. 
Richardson  i:  State,  177  Ala.  a,  58  So. 
908. 

Contents  of  Omitted  Letter  Presumed 
to  Support  Court's  Conclusion. — Where 
the  contents  of  letter  referred  to  in  rec- 
ord on  appeal  do  not  appear,  it  will  be 
assumed  that  they  lend  to  support  trial 
conn's  conclusion.  O'Rear  v.  American 
Trust,  etc..  Bank,  195  .Ala.  277,  71  So.  105. 
§  907  (3)  Failure  to  Hake  BUI  of  Excep- 
tions, Case,  or  Statement  of  Facts. 

Defenses  Admitted  under  General  Is- 
sue.—In  the  absence  of  a  bill  of  excep- 
tions showing  the  contrary,  held  that  it 
would  be  presumed  that  defendant  had 
the  benefit  under  the  general  issue  of  all  . 
defensive  matter  available  thereunder. 
Strain  v.   Irwin,  195   Ala.   414,   70   So.   734. 

Condnuon  of  Fact  Sustained  by  Evi- 
dence.—In  the  absence  of  bill  of  excep- 
tions, court  of  appeals  must  assume  that 
conclusion  of  fact  on  which  alone  judg- 
ment can   be   supported   was   clearly   sus- 
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Mined    by    evidence.     Howze    v.    Powers 
(Ala.  App.),  77  So,  985. 

Vacation  of  Judcment  Properly  De- 
nied,— ^Tn  the  absence  of  a  bill  of  excep- 
tions, the  trial  court,  in  passing  on  a  mo- 
tion to  set  aside  and  vacate  a  judgment, 
must  be  presumed  to  have  had  evidence 
before  it  to  justify  the  denial  of  the  mo- 
tion. Hall  T.  First  Bank,  196  Ala,  627, 
73  So.   171. 


Judgment  Presumed  Supported  by  Evi- 
dence.— Where  an  action  is  tried  to  the 
court  and  the  bill  of  exceptions  does  not 
purport  to  set  out  all  the  evidence,  it  will 
be  presumed  that  there  was  sufficient  le- 
eal  evidence  to  justify  the  findings  and 
judgment.  Smith  ;'.  Allen,  9  Ala.  App. 
371,  63  So.  770. 

Where  depositions  which  appear  to 
have  been  related  to  the  subjects  on 
which  the  cause  was  submitted  are 
omitted  from  the  record,  it  will  be  pre- 
sumed that  the  decree  was  sustained  by 
proof.  MacPherson  v.  Hood,  181  Ala. 
H6.  67    So.  994. 

Presumption  of  Existence  of  Other 
Evidence  Supporting  Ruling. — Where  a 
bill  of  exceptions  did  not  set  out  all  the 
evidence,  it  will  be  presumed  that  there 
was  other  evidence  in  the  case  sufficient 
to  justify  the  court's  action.  Jones  J'. 
White.  1S8  Ala.  622.  66  So.  «05. 

Where  the  till  of  exceptions  recites 
that  it  does  not  contain  all  the  evidence. 
it  will  be  presumed  that  the  omitted  evi- 
dence supported  the  trial  court's  findings. 
Reid  r.  McElderry.  Iflfi  Ala.  150.  66  So.  I. 

Where  the  bill  of  exceptions  recited 
that  the  evidence  therein  set  out  waa 
substantially  all  of  the  evidence,  and  all 
that  the  evidence  tended  to  show,  except 
certain  papers  and  account  books  offered 
in  evidence,  it  would  be  presumed  that 
the  omitted  evidence  supported  the  trial 
court's  finding.  Reid  *■.  McElderry,  10 
.\la.  App.  4TS,  «5  So.  421. 

When  Rule  Inapplicable. — The  rule  that 
the  supreme  court  will  presume  all  facts 
necessary  to  support  the  ruling  below 
where  the  13111  of  exceptions  does  not  set 
out  all  the  evidence  is  inapplicable  where 
the  bill  states  that  its  recited  facts  were 


established    without    contradiction.      Kel- 
ley  V.  Shropshire  (.\la.),  7S  So.  291. 
§  907  (5>  Contents  of  Documents  Omitted 
from  Record, 

See  ante.  "Failure  to  Set  Forth  Evi- 
dence in  General,"  g  907  (2). 

Presumption  against  Contention  of  Ex- 
ceptor.— It  will  be  presumed  that  the 
contents  of  documents  which  were  not 
pioperly  made  a  part  of  the  bill  did  not 
support  the  contention  of  the  exceptor. 
Padgett  V.  Gulfport  Fertilizer  Co.,  11 
Ala,  App.  366,  66  So.  B66. 

Contents  of  Depositions  Justifying  De- 
cree.— Where  it  appears  in  note  of  sub- 
mission that  complainants  submitted 
cause  upon  depositions  of  certain  wit- 
nesses, which  depositions  record  does  not 
contain,  and  decree  recites  that  submis- 
sion iwas  upon  testimony  as  jioted,  it  will 
be  presumed  on  appeal  that  evidence  jus- 
tified decree  rendered.  Cooper  iv.  Cooper 
(Ala.),  78  So.  381. 

§  MM.  Exhibit  or  Proof  of  Instro- 

ment  Sued  on. 

Mortgage  Offered  in  Detinue'.— If  the 
mortgage  offered  in  evidence  in  detinue 
does  not  sustain  the  claim,  appellant 
should  incorporate  such  mortgage  in  his 
bill  of  exceptions,  or  the  court  will  pre- 
sume that  the  trial  court  ruled  correctly. 
Consolidated  Mercantile  Co.  f.  Warren 
(Ala.  App.),  74  So.  73B. 

§  90e.  Particular  Facts  Necessary  to 

Sustain   Decision. 

Formality  and  Sufficiency  of  Dedica- 
titon  of  Land, — Where  the  defense  of  ded- 
ication of  the  locus  in  quo  for  a  highway 
was  sustained  in  trespass  quare  clausum 
and  the  bill  of  exceptions  did  not  show 
the  form  of  the  dedication  nor  when  nor 
to  whom  it  was  made,  it  would  be  pre- 
sumed that  it  was  a  formal  and  absolute 
dedication  made  by  the  owner  of  the  land 
prior  to  the  trespass.  Smith  v.  Southern 
Iron,  etc.,  Co.,  183  Ala.  4B2,  62  So.  766. 

Acknowledgment  of  Deed  before  One 
Signer  —  Itutials. — It  will  be  presumed 
that  B.  M.  F.,  the  justice  who  took  the 
acknowledgment  of  some  of  the  signers 
of  a  deed,  was  the  B.  M.  F,  who  was  one 
of    the    signers;  the    bill    of    exceptions. 
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''  purporting  to  set  out  all  the  evidence, 
not  showin  there  were  two  persons  of 
that  name  in  the  county.  Swindall  v. 
Ford,  184  Ala.  13T.  63  So.  651. 

Tax  Sale — ^Auditor's  Compliance  with 
Statute. — ^Where  the  agreed  statements 
of  facts  did  not  deny  that  the  auditor,  in 
sellinK  land  bid  in  by  the  state  for  taxes, 
secured  the  Governor's  approval  of  the 
sale,  it  ibeing  private,  and  that  the  price 
was  'hxed  by  the  auditor  and  treasurer 
as  required  by  the  statute,  and  the  chan- 
cellor's opinion  showed  that  the  deed  re- 
cited the  necessary  facts,  it  will  be  pre- 
sumed on  appeal  that  the  auditor  com- 
plied with  the  statute  in  such  respects. 
Gamble  v.  Andrews,  187  Ala.  302,  65  So. 
025. 
3  »1S.  Venue^ 

Presumption  in  Payor  of  Venue. — 
Singleton  v.  Jackson,  177  Ala.  123,  59  So. 
4S.  See  the  title  APPEAL  AND  ER- 
ROR, §  913,  vol.  1,  p.  510. 

§  913.  Parties. 

Partnership  or  Corporate  Character  of 
Defendant's  Name.— Where  the  name  of 
defendant  is  appropriate  for  either  a  part- 
nership or  a  corporation,  and  the  record 
is  silent  as  to  the  character  of  defendant, 
no  presumption  either  v/ay  arises.  Hitt 
Lumber  Co.  i'.  Turner,  187  Ala.  56,  65  So. 
807. 
S  914.  Process  and  Appearance. 

Where  Kecord  Shows  Notice  to  Gtiard- 
ian    ad    Litem.^ — Jackson   v.    Putman.    180 
Ata.  39.  60  So.  61.    See  the  title  APPEAL 
AND  ERROR,  §  914  (l),  vol.  1,  p.  511. 
g  eitf.  Pleading. 

§  eie.  In  General. 

§  MS  (1)   In  General. 

Issue  Joined. — Where  a  plea  of  set-oft 
was  filed  on  the  day  on  which  a  new 
count  was  added  to  the  complaint  by  way 
of  amendment,  and  the  judgment  entry 
recites  that  on  the  following  day  issue 
was   joined,    it   will    be   assumed   that   the 

plaint,  and  the  several  pleas  and  the  rec- 
ord sufficiently  shows  that  the  pleas 
were  interposed  to  the  new  count.  How- 
ton  V.  Mathias,  107  Ala.  457,  73  So.  92. 


§  &ie  (1)  Existence  and  Nature  of  Plead- 
ings. 

Proper  Plea  Piled  or  Waived.— To 
avoid  imputation  of  error  to  court,  where 
it  appears  that  evidence  tending  to  sus- 
tain defense  appropriate  to  action,  not 
admissible  under  general  issue,  was  ad- 
mitted without  objection,  presumption 
will  be  indulged  that  proper  plea  w^s 
filed  or  waived.  .Atlantic,  etc.,  R.  Co.  r. 
Kelly  (Ala.  App.),  77  So.  972. 
§  916  (3)  Sufficiency  of  Pleading. 

Cure  of  Amendable  Defects. — A  bill 
without  equity  -will  not  support  an  in- 
junction, and,  when  attacked  on  appeal 
from  the  order  granting  it,  there  is  no 
presumption  that  amendable  defects  have 
been  cured.     Hamilton  i'.  Alabama  Power 

Co..   195   Ala.    438.   70   So.   737. 

Issues  Hade  by  Bill— On  appeal  in  ac- 
tion for  penalty  for  failure  to  enter  sat- 
isfaction of  mortgage,  under  Code  1907, 
§  4898,  where  foreclosure  suit  had  been 
ced  within  two  months  of  the 
:ice.  and  the  hill  therein  is  not  set  out 
the  recoid  on  appeal,  the  court  must 
I  favor  of  the  trial  court's  af- 
charge  for  defendant  that  the 
issues  thereby  tendered  embraced  pay- 
ment or  satisfaction  of  the  mortgage. 
Murphree  v.  Farmers'  Sav.  Bank  (Ala. 
App,).  77  So.  934. 

§  917.  Demurrers. 

§  917  (1)   In  General. 

Sufficiency  of  Demurrer. — Watts  v.  At- 
lanta, etc.,  R.  Co..  179  Ala.  436.  60  So. 
861.  See  the  title  APPEAL  AND  ER- 
ROR, S  917,  vol.  1.  p.  516. 
§  917  (8)  Ruling  on  Demurrer  and  With- 
drawal or  Waiver  Thereof. 

Where  Ruling  Not  Shown.— Where 
record  does  not  show  ruling  on  demur- 
rer to  amended  plea,  and  trial  was  had 
as  if  plea  remained  in,  it  will  be  pre- 
sumed that  the  plea  remained  in  or  de- 
fendant had  benefit  of  it  under  general 
issue.  American  Workmen  v.  JameSj  14 
Ala.  .\pp.  477,  70  So.  976. 

Same — Waiver  or  Abandonment  of 
Demurrer,— Where  the  record  shows  no 
judgment  on  defendant's  demurrer  to 
the     complaint,     the     demurrer    will     be 
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treated  as  abandoned.  Harris  Transfer, 
etc,  Co.  V.  Moor,  10  .\U.  App.  M9,  64 
So.  416. 

Where  the  record  did  not  affirmatively 
show  that  the  court  had  disposed  of  de- 
fendant's demurrer  before  entering  a  de- 
fault judgment,  it  will  be  prca*umed  that 
the  demurrer  was  waived  and  no  ruling 
was  insisted  upon.  Southern  Indemnity 
Ass'n  V.  Ridgway,  190  .Ma.  334.  67  So. 
44«. 

Demurrers  to  bill  in  equity,  never  sub- 
mitted to  chancellor  or  decreed  upon, 
will  be  presumed  abandoned  on  appeal. 
Prince  V.  Prince,  194  Ala.  455.  69  So.  906. 

Where  Demurrer  Sustained. — Rulings 
iQstaining  a  demurrer  held  to  'be  sus- 
tained on  appeal,  if  the  pleading  was  sub- 
ject to  any  ground  ot  demurrer.  West- 
em  Union  Tel.  Co.  v.  Hughston,  191  Ala. 
424.  67    So.    670. 

If  demurrers  were  sustained,  and  are 
not  shown  in  the  record,  it  must  be  pre- 
sumed that  any  lenabie  gound  of  objec- 
tion was  taken  thereby.  Vogler  v,  Man- 
ion  (Ala.).  76  So.  117. 

On  appeal  from  the  sustaining  of  a  de- 
murrer to  a  complaint  which  made  a  'biU 
ot  lading  part  thereof,  where  the  bill  does 
not  appear  in  the  record,  the  ruling  must 
be  affirmed  on  the  presumption  in  favor 
of  its  correctness.  National  Park  Bank 
f-  Louisville,  etc..  R.  Co.  (Ala.).  74  So.  69. 

Where  Demurrer  Overruled.— Though 
defendant's  plea  was  subject  to  demurrer 
on  one  ground,  the  overruling  of  demur- 
rer will  not  be  held  error,  where  the 
record  did  not  disclose  the  demurrer,  for 
it  will  be  presumed  in  support  of  the  rul- 
ing of  the  court  below  that  it  was  inapt. 
Micholson  v.  Killpatrick,  188  Ala.  238,  66 
So.  8. 

I  917  (»)  Groonda  or  Scope  of  Demurrer 
or  Ruling  Thereon.- 

Wbcre  Record  Does  Not  Show 
Groundo. — Where  the  record  did  not 
show  the  grounds  on  which  a  plea  was 
demurred  to.  it  would  be  presumed  on 
appeal  that  the  order  overruling  the  de- 
murrers was  correct.  Parsons  v.  Age- 
Herald  Pub.  Co.,  181  Ala.  439,  61  So.  345. 

i  91S.  Amendments. 

}  «1S  <I>  In  General. 

Wbere    Amendments    Not    Shown    by 


Record. — Where  the  appellate  record 
does  not  show  what  certain  amendments 
the  pleadings  were,  the  supreme  court 
will  indulge  all  piesumptions  in  favor  of 
the  trial  court's  rulings  on  the  plead- 
ings. Pacific  Mut.  Life  Ins.  Co.  V. 
Shields,  182  Ala.  106,  68  So.  71. 

Where  a  complaint  was  amended  after 
the  overruling  of  demurrers,  but  the 
record  on  appeal  failed  to  show  how  it 
amended,  it  would  be  presumed  that 
it  was  so  amended  as  to  obviate  the  ob- 
jections. General  Acci.  Fire,  etc,  Ins. 
Co.  V.  Shields.  9  Ala.  App'.  314.  68  So.  400. 

Where  error  is  predicated  on  the  over- 
ruling of  demurrer  to  amended  counts  of 
the  complaint,  and  the  amendments  do 
not  appear  in  the  record,  the  ruling  is 
presumptively  correct.  Carland  &  Co.  v. 
Burke.  197  Ala.  435,  73  So.  10. 

Refusal  to  Amend.  —  Dickerson  v. 
Schwabacher,  177  Ala.  371.  58  So.  M6. 
See  the  title  APPEAL  AND  ERROR,  § 
918   (1),  vol.  1.  p.   519. 

Regularity  in  Giving  Notice  of  Amend* 
ment. — Where  the  record  in  a  chancery 
case  recites  that  notice  of  an  amendment 
was  given,  irregularity  in  the  notice  will 
not  be  presumed.  Smith  v.  Lambert.  196 
Ala.  369.  72  So.  118. 

§  91S  <3)  Amendment  at  Trial  or  to  Con> 
form  to  Proofs. 

Imipoaition  of  Costs — Statute.— Under 
Code  1907.  §  5367.  authorizing  trial 
amendments  without  cost  unless  in  case 
of  injustice  to  the  opposite  party,  held 
that,  where  the  bill  of  exceptions  on  ap- 
peal from  allowance  of  a  trial  amendment 
requiring  payment  of  the  cost  o!  term 
did  not  negative  an  injustice  to  the  de- 
fendant, it  would  be  presumed  that  con- 
ditions justi6ed  the  imposition  of  such 
cost.     Hanchey  v.  Brunson,  181  Ala.  453, 

61  So.  358. 

§    MO.    Interlocutory    Orders    and    Ptto- 


§  MD  (S)  Dockets,  Calendars,  and  Con- 
tinuances. 
Fixing  Time  for  Final  Hearing. — Su- 
preme court  must  assume  trial  judge  had 
good  reason  for  bringing  cause  to  final 
hearing,  notwithstanding  unreadiness  of 
cross-complainants.  Carson  v.  Sleigh 
(Ala.),  78  So.  339, 
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To  sustain  decree  below  on  ground 
circuit  court  brought  on  cause  for  final 
hearing  at  proper  time,  supreme  court 
may  assume  that  judge  made  order  fix- 
ing time  for  peremptory  call  of  causes 
within  which  was  included  date  when 
cause  was  brought  on,  nothing  to  con- 
tiaiy  appearing.  Carson  v.  Sleigh  (Ala.), 
78  So.  389. 

S  MO  (4)  AtUchment  or  Garnishment. 

Claim  of  Third  Person  —  Notice- 
Where  plaintiff  had  an  oral  examination 
of  the  garnishee',  not  set  out  by  bill  of 
exceptions,  the  court  could  not  presume 
that  the  trial  court  erred  in  rendering 
judgment  for  plaintiff  without  notice  to 
a  third  person  to  come  in  and  establish 
his  claim.  Prudential  Sav.  Bank  v.  Loo- 
ncy,    18T    .\la.    19.  «5    So.  770. 

Proceeding  under  Valid  Writ— Proof 
Supporting  Judgment. — Where  a  judg- 
ment in  garnishment  recites  the  issuance 
of  two  writs  -without  indicating  that  it 
was  rendered  on  the  5rst.  it  wilt  be  pre- 
sumed that  the  court  proceeded  under 
the  second  writ  if  the  first  one  was  with- 
out effect,  and  that  the  oral  answer  and 
proof  supported  the  judgment.  Pruden- 
tial Sav.  Bank  v.  Looney.  187  Ala.  19.  85 
So.  770. 

§  MS.  Conduct  of  Trial  or  Hearing,  and 
Rulings  in  General. 

Case  Tried  by  Court  without  Jury. — 
Where  case  was  tried  without  jury,  every 
reasonable  presumption  will  be  indulged 
in  favor  of  correctness  of  rulings  of  trial 
court.  Bryan  v.  Hunnicutt  (Ala.  App.), 
76  So..  471. 

S    M4.    Admissibility    and    Reception    of 
Evidence.  ^ 

§  M«  <1)  In  General. 

Admission  in  evidence  of  note  sued 
on,  manner- of  its  claimed  alteration  not 
being  shown,  will  not  call  for  reversal, 
since  the  court  might  have  found  objec- 
tion was  groundless.  Weinstein  v.  Citi- 
zens' Bank  (Ala.),  7S  So.  397. 

§  926  (2)  Documentary  Evidence. 

Insurance  Policy  Not  Shown  by  Rec- 
ord.— Where  the  bill  of  exceptions  com- 
plaining of  the  exclusion  of  an  applica- 


tion for  an  insurance  policy  offered  in 
evidence  by  plaintiff  does  not  set  out  the 
application,  or  its  contents,  the  court  on 
appeal  in  support  of  the  ruling  of  the 
trial  court  will  presume  that  the  applica- 
tion did  not  tend  to  support  the  com- 
plaint. <Olfver  «'.  Camp,  9  Ala.  App.  232, 
63  So.  469, 

Where  the  bill  of  exceptions  complain- 
ing of  the  exclusion  of  a  policy  of  insur- 
ance offered  by  plaintiff  does  not  set  out 
the  policy  nor  show  to  whom  it  was  is- 
sued, the  court  will  presume  that  the  ex- 
clusion was  proper  on  the  ground  that 
the  policy  had  no  connection  with  any 
issue  in  the  case.  Oliver  v.  Camp,  9  Ala. 
App.  233.  62  So.  469. 

§   Me    (3)    Admissibility   Dependent    on 
Other  Evidence. 

Proper  Predicate  for  Evidence  Pre- 
sumed.—If  the  absence  of  a  showing  that 
all  the  evidence  is  set  out  in  the  bill  of 
exceptions,  it  will  be  presumed  that  a 
sufficient  predicate  was  laid  for  the  ad- 
mission of  testimony.  ThornhiU  ?■. 
State,  14  Ala.  App.  647,  72  So.  297. 

Same — Impeaching  Evidence. — Where 
the  bill  of  exceptions  recites  only  that  it 
contained  substantially  all  of  the  evi- 
dence, and  the  complaint  is  of  the  ad- 
mission of  impeaching  evidence,  and  the 
question  relied  upon  as  a  predicate  for 
such  impeaching  evidence  called  for  a 
conversation  at  the  same  time  and  place 
as  a  preceding  question,  showing  that 
the  witness  was  put  upon  notice  of  the 
time  and  place  of  the  conversation,  it  is 
not  made  affirmatively  to  appear  that  the 
court  erred  in  failing  to  require  a  proper 
predicate  to  be  laid,  and  it  will  be  pre- 
sumed that  the  court  did  its  duty;  the 
bill  of  exceptions  being  construed  most 
strongly  against  the  party  appealing. 
Phillips  v.  State.  11  Ala.  App.  168.  65  So. 
673. 

Depositions  and  Exhibits  of  Pormer 
Trial  iPresumed  Identified.— Where  the 
bill  of  exceptions  does  not  purport  to 
contain  all  the  testimony,  the  appellate 
court  will  presume  that  there  was  testi- 
mony identifying  parts  of  the  depositions 
and  exhibits  detached  at  a  former  trial 
of  the  same  case  sufRcient  to  justify  the 
admission  of  the  parts  in  evidence.  Roll 
f.  Howell.  9  .^la.  App.  179.  62  So.  463. 
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{  m  (4)  Excliuion  of  or  Striking  Out 


Exdmion  of  Evidence — Preiumed  Im- 
BtteriaL— In  an  action  involving  the  va- 
lidity of  a  mortgage,  the  exclusion  of  a 
question  asked  the  mortgagee,  whether 
at  the  time  the  morlgage  was  made  the 
mortgagor  owed  him  anything,  was  not 
reversible  error,  where  the  contents  of 
the  mortgages  were  not  disclosed  by  the 
bill  ot  exceptions,  since  il  might  have 
been  giTcn  for  a  new  debt  then  created 
or  to  secure  future  advances,  and  it 
would  be  presumed  that  the  considera- 
tion recited  was  such  as  to  render  the 
expected  answer  immaterial.  Brown  i: 
Loeb,  177  Ala.  106,  58  So.  330. 

Motion  to  Strike^Presumption  of  No 
Objection  to  Question.— In  the  absence 
of  any  showing  to  the  contrary  in  the 
bill  ot  exceptions,  it  will  be  presumed  on 
appeal  that  evidence,  which  appellant 
moved  to  strike  out.  was  given  in  reply 
lo  a  question  to  which  no  objection  was 
made.  Ryerson  Grain  Co.  v.  Moyer.  8 
Ala.  App.  254.  63  So.  13. 
}  SS6  (T)  Competency  and  Examination 
of  Witnesses. 

Answer  Kesponsivc  to  Question.  — 
Where  the  record  states  the  testimony 
in  narrative  form,  and  does  not  affirma- 
(ively  show  that  the  testimony  volun- 
irered  was  in  answer  to  a  question  not 
calculated  lo  call  it  forth,  this  court  will 
presume  lo  support  Ihe  trial  court's  rul- 
ing that  the  question  called  for  the  tes- 
timony. Allen  V.  Slate.  8  Ala.  App.  22H, 
6S  So.  971. 

Where  the  bill  of  exceptions  shows 
that  an  objection  was  made  to  Ihe  wit- 
ness' answer  but  the  question  was  not 
set  out,  it  would  be  presuined  that  the 
answer  was  responsive,  and  that  the  ob- 
jection was  properly  overruled.  McCas- 
key  Register  Co,  i'.  Nix  Drug  Co..  1  Ala. 
.App.  309.  61  So.  484. 
S  9S7.  Dismissal,  Nonsuit,  Demurrer  to 

Evidence,  or  Direction  sf  Verdict. 
\  827  (3)  Dismissal  or  Nonsuit  in  Gen- 
eral 

Recovery  for  Less  than  Jurisdictional 
Amonnt — Reasons  for  Not  .Diatnissing. — 
Where  a  judgment  is  not  void,  although 
the   recovery    is    less    than    the    jurisdic- 


tional amount,  it  will,  in  the  absence  of 
a  bill  of  exceptions,  be  assumed  that  the 
court  had  sufficient  reason  for  not  dis- 
missing the  case,  Wnder  Code  1907,  §  S355. 
Black  V.  Ryan.  194  Ala.  667,  69  So.  633. 
§  S87  («)  Direction  of  Verdict  in  Gen- 
eral. 

Evidence  to  Sustain  Refusal.— Hand  ley 
V.  Shaffer,  1T7  Ala.  636,  59  So.  2B6.  See 
the  title  APPEAL  AN'D  ERROR,  §  927 
(6).  vol.    1.  p.   526. 

Where  it  affirmatively  appears  that  all 
the  evidence  is  not  set  out  in  the  'rec- 
ord, it  will  be  presnmed  that  there  was 
evidence  authorizing  a  refusal  of  an  af- 
firmative charge.  Consolidated  Mercan- 
tile Co.  V.  Warren  (Ala.  App.),  74  So. 
738. 

Where  all  the  evidence  was  not  in  the 
record,  the  court  will  presume  that  the 
evidence  justified  refusal  of  affirmative 
charge.  Southern  R.  ,Co.  v.  Herron,  13 
Ala,  App.  41S,  68  So,  551. 

Sufficient  Evidence  to  Co  to  Juiy- — lu 
an  acllon  for  damages  for  delay  in  deliv- 
ery of  a  car  of  coal,  held  that  it  would 
be  presumed  that  there  was  sufficient 
evidence  of  negligence  lo  go  lo  the  jury. 
Central,  etc..  R.  Co.  v.  Goodwater  Mfg. 
Co..  14  Ala.  App.  258,  69  So.  343. 
§  837  (7)  Effect  of  Evidence  and  Infer- 
ences Therefrom  on  Direction  of 
Verdict. 

Evidence  Regarded  Favorably  to  De- 
feated Party.  —  In  reviewing  the  pro- 
priety ^f  a  ffi;iieral  charge  for  plaintiff, 
the  court  will  consider  only  the  phases 
of  the  evidence  and  its  lendencics  which 
are  favorable  to  defendant.  Cannon  V. 
Prude,   1S1    .Ma.   639,   63    So.   34.       ( 

In  determining  the  propriety  of  a  di- 
rected verdict,  evidence  offered  by  the 
defeated  party  must  be  accepted  as  true, 
McGowin  Lumber,  etc..  Co.  r.  McDon- 
ald Lumber  Co.,  ISA  .Ma.  .^80,  64  So.  787. 
§  928.  Instructions. 

§  928  (2)  Proper  Instructions  Given  and 
All  Issues  Submitted. 

All  Issues  .  Presumed  Submitted.  — 
Court's  oral  charge  not  being  set  out  in 
the  record,  court  of  appeals  must  as- 
sume issues  were  properly  and  carefully 
placed    before    jury    by    appropriate    oral 
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instruction.      Southern    Exp.    Co. 
lone    (Ala.    App.),   78    So.  408. 

Charge  Aisuming  Pact— Law  Pre- 
sumed Correctly  Stated  in  Other  Por- 
tions of  Charge. — To  save  an  oral  charge 
from  being  erroneous  as  assuming  as  a 
matter  of  law  a  fact  in  controversy,  held, 
that  it  would  be  presumed  that  in  other 
portions  of  the  charge  the  court  laid 
down  the  law  on  all  disputed  questions. 
Alexander  v.  Smith,  180  Ala.  Ml,  61 
So.  68. 

ItutnictioRB  on  Particular  Issues. — 
Where  a  bill  of  exceptions  sent  up  under 
certiorari  recited  that  it  contained  alt  the 
evidence,  but  it  affirmatively  appeared 
that  certain  mortgages  offered  in  evi- 
dence had  been  omitted,  it  will  be  pre- 
sumed that  the  court's  rulings  as  to  in- 
structions in  relation  to  such  mortgages 
was  correct.  Jones  :■.  White.  180  Ala. 
622,   66   So.   60S. 

Where  a  personal  representative  in  an 
action  under  the  Employers'  Liability 
Act  for  wrongful  death  made  it  appear 
that  an  employers'  liability  company 
would  be  responsible  for  any  judgment 
against  defendant  to  the  extent  of  $5,000, 
it  will  be  presumed  that  the  court  in- 
structed that  the  fact  that  a  liability  com- 
pany had  insured  defendant  should  not 
influence  their  verdict.  Citizens'  Light, 
etc.,  Co.  V.  Lee,  182  Ala.  561,  63  So.  199. 

§  as8  (S) 

Charge  Presumed  Correct. — Where  bill 
of  exceptions  shows  on  its  face  that  it 
does  not  contain  entire  evidence  or  all 
court's  charge,  it  will  be  presumed,  upon 
appeal,  that  parts  of  charge  excepted  to 
were  correct  as  applied  to  evidence. 
Johnston  Bros.  Co.  v.  Washburn  (Ala. 
App.),  77  So.  461. 

Requested  Instructions  Presumed 
Properly  Given  or  Refused.— It  will  be 
presumed  that  giving  and  refusing  of  re- 
quested instructions  was  warranted  by 
evidence  omitted  from  bill  of  exceptions. 
Johnston  Bros.  Co.  v.  Washburn  (Ala. 
App.),  77  So.  461. 

Where  the  bill  of  exceptions  does  not 
purport  to  set  out  all  of  the  evidence, 
every  reasonable  presumption  will  be  in- 
dulged  to   support   the    court's  action   in 


refusing  charges.     Boice  m.  State,  10  Ala. 
App.  100,  65  So.  83. 

Evidence  Justifjring  Instructions  In- 
vadinc  Province  of  Jury. — The  bill  of  ex- 
ceptions, in  an  ejectment  action,  not 
purporting  to  set  out  all  the  evidence, 
it  will  be  presumed  there  was  evidence 
justifying  instructions  which,  so  far  as 
the  record  shows,  invade  the  province 
of  the  jury  on  certain  issues.  Middle- 
biooks  *.  Sanders,  180  Ala.  407,  61  So. 
898. 
§  988  (4)  Requests  and  Rulings  Thereon. 

Presumption  of  Refusal  for  Lack  of 
Timely  Request. — In  the  absence  of  a 
contrary  showing  in  the  bill  of  excep- 
tions, it  will  be  presumed  that  the 
charges  refused  were  not  re<iuested  until 
after  the  jury  has  retired  to  consider 
their  verdict.  Staton  v.  State,  8  Ala. 
App.   221,  62  So.   397. 

Where  it  was  not  shown  that  charges 
were  requested  before  the  jury  retired, 
it  will  be  presumed  in  support  of  the  ac- 
tion of  the  trial  court  that  they  were  not, 
and  were  therefore  properly  refused. 
Patterson  v.  State,  8  .\la.  App.  420,  «2 
So.  1023. 

^here  it  nowhere  appears  from  the 
bill  of  exceptions  that  the  charges  re- 
quested and  refused  were  requested  be- 
fore the  jury  retired,  it  will  be  presumed 
on  appeal  that  the  requests  were  re- 
fused, if  good,  because  not  requested  in 
time.      Morgan  v.   State,   B  Ala.   App.   172, 


63  £ 


>.  21, 


the  bill  of  exceptions  does  not 
show  that  a  request  to  charge  was  made 
before  the  jury  had  retired,  it  will  be 
presumed,  in  favor  of  a  ruling  denying 
such  request,  that  the  charges  were  re- 
fused because  not  requested  in  time. 
Empire  Coal  Co.  V.  Gravlee,  9  Ala.  App. 
657,  64  So.  207. 

Samfr— Recital  Showing  Timely  Re- 
quest.— A  recital  in  a  bill  of  exceptions, 
following  a  statement  that  the  forego- 
ing was  all  the  evidence,  of  a  written  re- 
quested charge  which  was  refused,  suffi- 
ciently showed  that  it  was  presented  be- 
fore the  jury  retired  and  there  was  no 
presumption  that  it  was  not  presented 
at  the  proper  time.  Central,  etc.,  R.  Co. 
V.  Courson,  186  Ala.  155,  65  So.  179. 

Under   a  ruling  of  the   supreme   court 


ranvGoogle 


J  928  (4)-931   (1) 


Appeal,  and  Error 


that  a  bill  of  exceptions  sufficiently  re- 
cites that  charges  were  requested  before 
the  jury  retired,  there  is  no  presump- 
tion by  the  court  of  appeals  that  the  re- 
quested charges  were  refused  because 
not  asked  at  the  proper  time.  Central, 
etc..  R.  Co.  V.  Courson.  10  Ala.  App. 
asi,  65  So.  698. 

Evidence  to  Sustain. — Handley  v.  Shaf- 
fer, 177  Ala.  636,  59  So.  286.  See  the  ti- 
tle APPEAL  AND   ERROR,  g  92S   (4). 

vol.  1,   p.  52«. 

Where  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  evidence  upon 
which  the  case  was  tried,  the  appellate 
court  will  presume  any  reasonable  state 
of  evidence  to  justify  trial  court's  action 
regarding  charges  requested.  Southern 
R.  Co.  V.  Wyley  fAla.),  75  So,  326. 
S  880.  Verdict 
I  »S0  (1)  In  General. 

On  appeal,  all  reasonable  presump- 
tions of  the  correctness  of  the  verdict 
will    be   allowed.     Hall    v.   Gordon,     189 

Ala.  301,  66   So.   493. 

Support  in  Evidence. — It  will  not  be 
assumed  that  a  verdict  was  rested  on  any 
act  of  which  there  was  no  evidence. 
Borok  V.  Birmingham,  191  .Ma.  75.  67 
So.  3«9. 

Change  of  Rule — Act  of  1915— When 
Applicable.— Acts  19J5,  p.  722.  providing 
that  no  presumption  shall  be  indulged  in 
favor  of  judgment  of  trial  court  on  ap- 
peal, applies  only  where  evidence  is  all 
written  and  documentary,  and  where  ap- 
pellate court  has  same  opportunity  to 
weigh  the  evidence  as  the  trial  court, 
and  docs  not  affect  presumption  where 
evidence  is  ore  tenus,  or  partly  so.  .Ad- 
ams Hdw.  Co.  f,  Wimbish  (Ala.).  79  So. 
Ml. 

i   930    (2)    InfltructionB    Understood    or 
Followed. 

Corrections  Heeded  by  Jury.— It  can 
not  be  assumed  that  the  jury  failed  to 
properly  heed  the  corrections  which  the 
court  undertook  to  make  in  the  charge, 
on  exceptions  thereto  being  taken.  Bir- 
mingham R.,  etc.,  Co.  *.  Mayo,  ISl  .Ala. 
525.  61    So.  289. 

I  MO  (4)   Issues  Decided  and  Theory  of 
Verdict. 

General     Verdict — Affirmative      Charge 


Refused  as  to  One  Count.— Where  ver- 
dict is  general,  not  stating  the  count  of 
the  complaint  upon  which  it  was  found, 
error  in  refusing  the  affirmative  charge 
as  to  a  single  count  requires  reversal. 
Nashville,     etc..     Railv/ay  v.     Farrell,    I-t 

Ala.    App.   380.   70  S'o.   9B6. 

General  Verdict  Referred  to  Counts 
Supported  by  Evidence. — A  general  ver- 
dict will  be  referred  to  the  court  or 
'counts  of  the  complaint  supported  by 
the  evidence.  Pensacola.  etc.,  Co.  f. 
Brooks,  14  Ala.  App,  364,  70  So.  968. 
§  &31.  Findings  of  Court  or  Referee. 
§  Ml   (1)  In  General. 

Findings  Prestuned  True. — Mower  v. 
Shannon,  ITS  Ala.  469,  59  So.  5fi8.  See 
the  title  APPEAL  AND  ERROR.  §  931 
(1).    vol.    1,    p.    529. 

Presumption  on  appeal  is  in  favor  of 
correctness  of  ruling  of  trial  court  on 
issue  of  fact.  Price  v.  Price  (Ala.).  74 
So.  381. 

Ruling  by  Judge— Testimony  before 
Commisaioner.— Presumption  in  favor 
of  ruling  of  lower  court  has  no  applica- 
tion where  testimony  is  taken  before 
commissioner  appointed  by  court,  and 
not  in  open  court  before  judge  who  ren- 
ders the  decision.  State  v.  Mattox  Cigar, 
etc.,   Co.    (Ala.).  77   So.   755. 

Rule  Not  Changed  by  Acts  191S,  p. 
7M.— The  rule  that  the  presumption  on 
appeal  is  in  favor  of  the  correctness  of 
Ihe  finding  of  the  trial  court  on  an  issue 
of  fact  has  not  been  changed  by  .Acts 
.1913,  p.  723.  providing  that  no  presump- 
tion in  favor  of  the  correctness  of  a 
judgment  granting  or  refusing  new  trial 
shall  be  indulged  by  the  appellate  court. 
Price  I'.  Price  (Ala.),  74  So.  381. 

Chancery  Appeals  —  Statutes. — Under 
Code  1907,  I  «9S5,  aubsec.  ).  providing 
that  in  deciding  appeals  from  the  chan- 
cery court  no  weight  shall  be  given  the 
decision  of  the  chancellor  upon  the 
facts,  but  the  supreme  court  shall  weigh 
the  evidence  and  give  judgment  as  they 
deem  just,  and  §  '60T2,  providing  that  any 
action  or  conclusion  of  the  register  in 
proceedings  relating  to  express  trusts 
for  the  security  of  debts  may  be  re- 
viewed by  the  chancellor  without  any 
presumption  in  favor  of  such  action  or 
conclusion,   on  appeal   from   a  decree   of 
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the  chancellor  finding  that  an  assignee 
for  the  benefit  of  creditors  was  not 
guilty  of  fraud  or  gross  negligence 
which  deprived  him  of  his  right  to  com- 
pensation, which  finding  was  contrary 
to  the  finding  of  the  regi&ter,  the  facts 
are  to  be  determined  by  the  supreme 
court  without  any  presumption  as  to  the 
correctness  of  the  findings  of  either  "the 
register  or  chancellor.  Horsl  v.  Pake, 
195  Ala.  GSO,  71  So.  430.  * 

Same — Acts  1915,  p.  705.— In  equity 
case  where  there  was  no  testimony 
taken. orally  in  open  court,  no  presump- 
tions are  indulged  as  to  findings  of  fact 
on  which  a  decree  is  based,  under  Code 
190T.  5  5955,  subd.  1;  Acta  1915,  p.  TWi. 
Blair  V.  Jones  (Ala.),  78  So.  69. 

The  legislature  intended  by  enactment 
of  Gen.  Acts  1»15,  p.  705,  providing  for 
the  taking  of  oral  testimony  before 
chancellor,  the  same  presumption  by  su- 
preme court  in  favor  of  chancellor's 
findings  as  are  accorded  to  those  of  a 
register  under  construction  of  Code 
190T,  S  5955,  sifbd.  1.  Andrews  v.  Grey 
(Ala.),  74  So.  62. 

The  rule  as  to  weight  given  to  chan- 
cellor's findings  under  Gen.  Acts  1915,  p. 
70B,  where  oral  testimony  is  taken  be- 
fore him,  has  no  application  to  a  case 
submitted  to  judge  of  circuit  court  on 
testimony  taken  orally  in  open  court  be- 
fore chancellor,  in  which  decree  is  ren- 
dered by  judge  who  did  not  hear  such 
evidence.  Manchuria,  etc.,  Co.  v.  Don- 
ald &   Co.    {Ala.),  77  So.    13. 

No  Presumption  under  Local  Statute 
—  Ore  TenUB  Evidence. — Under  Loc, 
Acts  1907  fSp.  Sess.)  p.  33.  the  supreme 
court  in  appeals  from  Franklin  circuit 
court  will  review  the  evidence  without 
any  presumption  in  favor  of  the  findings, 
except  where  the  evidence  is  ore  tenus. 
Shotls  V.  Scott,  193  Ala.  173,  68  So.  325. 
§  831  (9)  Evidence  Considered  in  Gen- 
eral. 

Presumption  that  Register  Considered 
All  Evidence. — Unless  a  register's  re- 
port affirmatively  shows  that  he  did  not 
consider  all  the  evidence,  whether  spe- 
cifically noted  or  not,  and  does  not  nega- 
tive the  fact  that  other  evidence  in- 
cluded in  an  agreement  as  to  the  facts 
was   not  considered,   it    will   be   assumed 


that  he  considered  all  the  evidence. 
O'Kelley  v.  Clark,  184  Ala.  391,  C3  So. 
94S. 

§  931    (S)    Incompetent   Evidence   Disre- 
garded. 

On  review  of  a  finding  of  fact  by  the 
court,  it  will  be  presumed  that  the  court 
considered  only  the  competent  evidence. 
Internalion.ll  Agr,  Corp,  v.  Southern  R. 
Co..  188  Ala.  354,  66  So.  14. 

When  trial  is  had  without  the  inter- 
vention of  a  jury,  an  error  in  the  admis- 
sion of  evidence  will  not  authorize  re- 
versal if  the  judgment  rendered  is  sus- 
tained by  legal  evidence.  Pensacola, 
etc.,  Co.  V.  Brooks,  14  Ala.  App.  364.  70 
So,  968. 

§  831  (7)  Issues  Decided  and  Relation  of 
Findings  Thereto. 

General  Finding  Referred  to  Counts 
Supported  by  Evidence. — A  general  find- 
ing will  be  referred  to  the  count  or 
counts  of  the  complaint  supported  by 
the  evidence.  Pensacola.  etc..  Co.  v. 
Brooks,  14  Ala.  .\pp.  364,  70  So.  968, 
§  931  (10)  Findings  by  Referee,  Commis> 
sioner,  or  Auditor. 

See  ante,  "Evidence  Considered  in 
General."  §  931   (5). 

Evidence  Consisting  of  Opinions  as 
to  Value  of  Property.— The  rule  that 
the  presumptions  on  appeal  are  in  favor 
of  finding  of  register  on  Questions  of 
fact,  when  witnesses  were  orally  exam- 
ined before  him,  loses  much  of  its  force 
when  the  evidence  was  merely  that  con- 
cerning the  opinion  of  the  witnesses  as 
to  value  of  property.  Van  Heuvel  i: 
Long  (Ala.),  7.'.  So.  3.19. 
§  933.  Amount  of  Recovery. 

Proper  Evidence  Presumed. — In  ab- 
sence of  contrary  showing,  court  of 
appeals  will  presume,  in  action  on  ac- 
count, there  was  proper  evidence  on  file 
authorizing  court  to  ascertain-  amount 
plaintiff  was  entitled  to  recover.  Flor- 
ida Nursery,  etc.,  Co.  v.  Watson  {,\Ia. 
App.).  75  So.  ST.-i. 
§  933.  Order  Granting  or  Refusing  New 

Trial. 
§  933  (1)  In  General. 

Error  must  be  affirmatively  shown  to 
authorize  a  reversal  tor  refusal  to  grant 
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a  new  trial  for  insufficiency  of  the  evi- 
dence. Cash  V.  Smith,  10  Ala.  App.  417, 
5i  So.  19». 

Effect  <A  Acta  1S15,  p.  792.— Acts  1915, 
p.  IS3,  providing  that  no  presumption  in 
favor  of  correctness  of  judgment  grant- 
ing or  refusing  new  trial  shall  be  in- 
dulged f>y  appellate  '  court,  has  not 
changed  rule  that  presumption  is  in  fa- 
vor of  correctness  of  ruling  of  trial 
court  denying  motion  for  new  trial  after 
verdict  on  conflicting  evidence.  Hatfield 
V.  Riley  (Ala.).  74  So.  380. 

Denial  of  motion  for  new  trial  because 
verdict  was  against  evidence  will  not  be 
reviewed  wfiere  jury  was  correctly  in- 
structed and  there  was  evidence  to  sns- 
bin  verdict;  the  presumption  of  correct- 
ness in  trial  court's  rulings  not  being 
changed  by  Acts  1015,  p.  Ti2.  providing 
that  no  presumption  of  correctness  of 
the  judgment  of  the  lower  court  shall  be 
indulged  in  upon  appeal.  Cole  v,  Ala- 
bama, etc..  B.  Co.  <.Ala.),  77  So.  71B. 
\  933  (4)  Grounds  of  Deciiion  on  Mo- 
Grant  of  New  Trial.— The  appellate 
court  must  presume  that  the  grant  of  a 
new  trial  generally  was  upon  the  ground 
that  would  justify  it,  that  is,  that  the 
verdict  was  contrary  to  the  evidence. 
Wood  V.  Empire  Laundry  Co,,  14  .^la. 
.\pp.  m.  «8  So.  584. 

Where  bill  of  exceptions  does  not  pur- 
port to  set  out  all  of  evidence  on  a  mo- 
lion  for  new  trial  on  ground  ot  presence 
on  panel  of  jurors  stricken  at  defend- 
ant's request  and  does  not  show  any 
negligence  by  defendant,  it  will  be  pre- 
nmed  that  the  trial  court  had  cogni- 
zance of  facts  which  would  justify  its 
ruling  granting  a  new  trial.  Greer  v. 
Malone-Beall  Co.,  196  Ala.  401.  72  So.  29. 
Denial  of  New  Trial.— Where  all  the 
evidence  was  not  in  the  record,  the 
court  will  presume  that  the  evidence  jus- 
tified denial  of  new  trial  after  adv 
verdict.  Southern  R.  Co.  v.  Herron 
Ala.  App.  415.  68  So.  551. 

Unless    the    bill    of    exceptions    c 
pbining  of  the  denial  of  a  new  trial  for 
newly    discovered   evidence     purports 
contain    all   of  the    evidence  offered 
the  hearing  of  the  motion,  it  will  be  pre* 
sumed  on  appeal  that  there  was  evidence 
before    the    lower    court   sustaining 


al  of  the   motion.     Atlantic,  etc.,   R. 
Co.  V.  Jones.  9  Ala.  App.  499-.  63  So.  893. 
§  034.  Judgment. 
§  934  (1)  In  General. 
Caption    of    Judgment.  —  Where    the 

and  the  caption  of  the  judgment  entry 
was  in  the  transcript,  it  would  be  pre- 
sumed that  it  followed  the  summons  in 
this  respect.  Ferrell  *.  Ross  (Ala.).  75 
So.   486. 

Probate  Court  Judgment— Statute.— 
Under  Code  1907,  §  5361,  a  decree  of  the 
probate  court  is  without  presumption  as 
to  its  correctness,  but  it  will  not  be  dis- 
turbed on  appeal,  unless  a  verdict  of  the 
jury  on  similar  evidence  would  be  set 
aside.  Allen  v.  Scruggs,  190  Ala,.  654.  67 
So.  301. 

§    934    (8)    Pleadings    and    Issues,    Evi- 
dence,   and   Verdict   or    Findings   to 
Sustain    Judgment,    and    Conformity 
Thereto. 
Intendments      Resolved    in     Favor    of 
Complaint.- Under    Code    1907,    \    4143. 
providing  that   no  judgment  can   be   ar- 
rested,    annulled,    or     set    aside    for     any 
matter  not  previously  objected  to,  if  the 
complaint    contains    a     substantial     cause 
of    action,    where    the    sufficiency    of    a 
complaint  as  stating  a  case   of  unlawful 
detainer     was     not     appropriately     ques- 
tioned   in   the   trial    court,   on   appeal    all 
intendments  are  resolved  in  favor'of  the 
pleading     to     support     the    judgment     on 
appeal,     Lessley  v.  Prater  (Ala.),  75  So, 

355. 

Plea  to  Merits  Filed  before  Plea  to 
Jurisdiction. — Where  appellant  claimed 
that  jurisdiction  over  him  was  never  ac- 
quired by  the  trial  court,  and  the  bill  of 
exceptions  stated  merely  that  appellant 
did  "file  a  plea."  but  the  nature  of  the 
plea  was  not  shown,  it  was  presumed. 
in  support  of  the  ruling  of  the  trial 
court,  that  appellant  filed  a  plea  on  the 
merits  in  advance  of  his  plea  to  the  ju- 
risdiction. Cooper  V.  Lake  Wood  Co. 
(Ala.),  75  So.  307. 

Evidence  Supporting  Judgment. — All 
reasonable  presumptions  in  favor  of  the 
finding  of  the  court  on  the  evidence  will 
be  allowed   on  appeal.     Hagin   v.   Shoaf, 

9    Ala.      App.    3O0,    63      So.    764, 
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denied  in   Ex  parte  Shoaf.   1S6   Ala.  394, 
84    So.  «15. 

Same— Default     Judgment.— See     post, 
"Judgment  by  Default,"  §  934  (3). 
§  934  (3)  Judgment  by  Default. 

Summons  and  Process.- Henderson  v. 
Jackson  Woolen  Mills,  7  Ala.  App.  199, 
60  So.  965.    See  the  title  APPEAL  AND 

ERROR,  §  934   (3),  vol.   1,  p.  S33. 

Denial  of  Motion  to  Annul  or  Vacate. 
— On  an  appeal  from  a  default  judg- 
ment, after  a  motion  to  annul,  arrest,  or 
vacate  has  been  denied,  no  presumption 
need  be  indulged  as  to  the  correctness 
of  the  court's  ruling  where  the  record 
fails  to  show  a  judgment  thereon.  Hall 
V.  First  Bank,  196  Ala.  -627,  72  So.  171. 

Support  by  Evidence.— Upon  an  ap- 
peal from  a  default  judgment  in  the  ab- 
sence of  a  bill  of  exceptions,  the  evi- 
dence is  presumed  to  support  the  judg- 
ment. Hall  V.  First  Bank.  196  Ala.  627, 
72  So.  171. 
§  83S.  Costs  and  Allowances. 

Recovery  under  Twenty  Dollars  — 
Court's  Certificate.— Under  Code  1907,  § 
3663,  authorizing  judgment  against 
plaintiff  in  tort  cases  for  residue  of  costs 
over  amount  of  damages  recovered  un- 
der $20,  unless  court  certifies  he  should 
have  recovered  more  damages,  in  the  ab- 
sence of  such  certificate  the  supreme 
court  will  not  presume  that  it  was  made. 
Danforth  v.  McClellan,  196  Ala.  567,  72 
So.  104. 

Relaxation  of  Witness  Fees. — It  will 
be  presumed,  in  suppdrt  of  the  trial 
court's  decision  as  to  the  relaxation  of 
the  fees  of  witnesses  not  examined  by 
the  successful  party,  that  there  was  no 
abuse  of  discretion  or  erroneous  action, 
unless  the  complaining  party  shows  the 
contrary  by  the  record.  Porter  v.  Ten- 
nessee Coal,  etc.,  'R-  Co..  13  Ala.  App. 
633,  68  So.  808,  certiorari  denied  in  Ex 
pErte    Porter,   193  Ala.  679,  B9   So.   1019. 

(F)       DISCRETION       OF        LOWER 

COURT. 
§  B44.  Power  to  Review. 

§  Me.  Abuse  of  Discretion. 

Unless  there  is  an  abuse,  an  order  of 
the  court  made  in  the  exercise  of  its  ju- 
dicial discretion  will  not  be  reviewed.  Ex 


parte  Jonas,  186  Ala.  667,  M  So.  B60. 

Rulings   of  a  court   resting   largely  in 
its  discretion  are  not  reviewable,  except 
for  abuse  of  discretion.    Hayes  ».  Hayes, 
192  Ala.  280,  68  So.  351. 
§  950.  Provisional  Remedies. 
§  953. Attachment  and  Garnishment, 

Where  a  motion  was  made  to  show 
cause  why  attachment  should  not  be  va- 
cated, the  proper  proceedings  being  by 
plea  in  abatement,  the  discretion  of  th« 
court  in  overruling  it  is  not  subject  to 
review.     Wilson  v.    Caltan,   9   Ala.   App. 

265,  63   So.  27. 

§  9S4. Injunction. 

On  bill  to  enjoin  defendant  from  tur- 
pentining on  plaintiR's  land,  held  that 
the  refusal  below  to  dissolve  the  tempo- 
rary injunction  would  be  affirmed,  where 
Ihe  reviewing  court  could  not  say  that 
that  course  would  do  more  damage  than 
the    other.     Yarbrough    v.     Taylor,    191 

Ala.   109,  67   So.   990. 

§  95«.  Extension  of  Time,  and  Proceed- 
ings Out  of  Time  and  Nunc  Pro 
Tunc. 

Receiving  Plea  in  Abatement  Not 
Filed  in  Time.— Even  if  the  trial  court 
has  power  to  receive  a  plea  in  abate- 
ment not  tiled  within  the  prescribed 
lime,  such  reception  is  a  matter  of  dis- 
cretion which  is  not  reviewable.  Wil- 
son V.  Callan,  9  Ala.  App.  S6S.  63  So.  27. 
§  9S7.  Opening  Default 

discretion  of  the  circuit  court  to  set 
aside  a  default  judgment  is  not  rever- 
sible on  appeal  unless  abused.  Ex  parte 
Doak.   188  Ala.  406,  66  So.  64. 

Refusal  to  set  aside  a  judgment  by  de- 
fault will  not  be  disturbed,  unless  the 
discretion  reposed  in  the  trial  court  in 
such  matters  was  abused.  Robinson  v. 
Newton  Grocery  Co.  (Ala.),  76  So.  85*. 
§  9S9.  Amended  and  Siqiplemental  I^ead- 
ings. 

Permitting  F^ing  of  Plea.— The  exer- 
cise of  the  trial  court's  discretion  in  per- 
mitting the  defendant  to  file  a  plea  is  not 
reviewable.  Outcaull  Advertising  Co. 
1'.    flooten   &   Co.,   11   Ala.   App.  454,   66 

So.    901. 

Denial  of  Leave  to  File  Plea  after 
Close  of  Evidence.— The  denial  of  leave 


ranv  Google 


I  959-971   (2) 


Appeal  and  Error 


to  (ile  a  plea  presenting  a  new  defense, 
after  the  close  of  the  evidence,  will  not 
be  reviewed,  in  the  absence  of  a  clear 
abuse  of  the  discretion  of  the  trial  court. 
Union  Marine  Ins.  Co.  v.  Charlie's 
Transfer  Co.,  186  Ala.  443,  «S  So,  78. 

The  refusal  of  the  court  to  allow  de- 
feadant  to  Ale  special  plea  after  the  con- 
clusion oF  the  evidence  will  not  be  re- 
newed unless  its  discretion  was  abused. 
Biiby-Theisen  Co.  v.  Evans,  188  Ala. 
SOT,  65  So.  61. 

In  action  on  note,  an  amendment  of 
complaint  held  not  to  authorize  defend- 
»»t,  as  a  matter  of  right,  to  file  addi- 
tionally a  proffered  plea  of  nonclaim, 
and  its  rejection  within  discretion  of  the 
tiial  judge  is  not  reviewable.  Lampkin 
V.  Rose   (Ala.),  73  So.  see. 

Refusal  at  the  close  of  the  evidence  to 
allow  defendant  to  tile  sworn  plea  deny- 
ing plaintiffs  ownership  of  the  note 
sued  on  as  'required  by  Code  1907,  § 
3»67,  held  discretionary  and  not  review- 
able, ^mple  V.  Tennessee  Valley  Bank 
(Ala.),  76  So.  936. 

AdditioiuU  or  Supplemental  Pleadincs. 
—Craig  &  Co.  v.  Piers  on  Lumber  Co.. 
17*  Ala.  935,  «0  So.  83B.  See  the  title 
.\PPEAL  AND  ERROR.  §  859.  .vol.  1. 
p.  S38. 

Amendment  to  Complaint  in  Eject- 
ment.— An  amendment  allowed  in  eject- 
ment after  closing  testimony  and  mak- 
iag  arguments,  permitting  a  different  de- 
scription to  be  added  to  complaint  and 
allowing  further  testimony  thereon,  was 
within  court's  discretion,  which,  not 
shown  to  have  been  abused,  will  be  con- 
clnsive.  Pennington  v.  Mixon  (Ala.), 
74  So.  23S. 

t    Ml.   Depositions,     Affidanta,   or    Dia* 
coTery. 

Bvasivencts  of  Anawen  to  Interroga- 
tories.— It  is  .within  the  discretion  of  the 
trial  court  to  determine  whether  an- 
swers by  the  plaintiff  to  interrogatories 
are  evasive,  and,  where  the  record  does 
not  show  that  the  court  did  not  find  the 
answers  were  not  evasive,  an  assign- 
ment of  error  to  its  ruling  is  not  well 
taken.  Roll  v.  Howell,  9  Ala.  App.  179, 
6!  So.  4«3. 
f  H6.  Continuance. 

The     discretion   of     the    trial     court    in 


granting  or  refusal  of  a  continuance  is 
not  reviewable  in  the  absence  of  a  show- 
ing of  abuse  thereof.  Pensacola,  etc., 
Co,  V.  Brooks,  14  Ala.  App.  364,  70  So. 
9«8. 

§  968.  Conduct  of  Trial  or  Hearing  in 
General. 
Allowing  Jury  to  View  PremiBes.— 
Allowing  the  jurj-,  in  proceedings  to  test 
the  validity  of  a  betterment  assessment, 
to   view   the   premises,   being   within   the 

viewable  in  the  absence  of  gross  abuse. 
Tuscaloosa  v.  Hill.  14  Ala.  App.  S41,  fl9 
So.  486,  certiorari  denied  in  Ex  parte 
Hill.  19*  Ala.  «B9,  69  So.  598. 

Refusal  to  Suspend  Trial  on  Exclud- 
ing Evidence. — The  refusal  to  suspend  a 
trial  on  exclusion  of  evidence  was  a  mat- 
ter of  discretion  with  the  trial  court  that 
will  not  be  reviewed.  Peterman  v. 
Southern  Cotton  Oil  Co.  (Ala,  App,).  73 
So.  991. 
§  970.  Reception  of  Evidence. 

Refusal  to  Exclude  Answer  to  Irrele- 
vant Question. — The  discretion  of  the 
court  in  refusing  a  motion  to  exclude  an 
answer  responsive  to  an  irrelevant 
question  not  objected  to  will  not  be  re- 
viewed on  appeal.  Central,  etc.,  R.  Co. 
v.  Teasley,  187  Ala.  610,  65  So.  ftSl. 

Relaxation  of  Beat  Evidence  Rule.— 
When  best  evidence  rule  as  relaxed 
should  be  accorded  application  held  a 
matter-  of  judicial  discretion,  reviewable 
only  for  abuse.  Alabama  Fidelity,  etc., 
Co.  V.  Alabama  Penny  ?av.  Bank  (Ala.), 
7«  So.  103. 

§  »71.  Examination  of  Witnesses. 
§  971  (1)  In  General. 

Sanity  of    Witness.— See   post,    "Com- 
petency of  Witness."  g  971  (a). 
§  971   (2)   Competency  of  Witness. 

Whedier  Witness  Is  Non  Compos 
Mentis. — The  reception  of  testimony  by 
one  claimed  to  be  non  compos  mentis 
is  not  error,  where  it  did  not  appear 
that  the  trial  judge  abused  his  discre- 
tion. Birmingham,  etc.,  R.  Co.  V.  Wil- 
liams, 190  Ala.  53,  «6  So.  «63. 

Competency  of  Experts. — Competency 
of  expert  witnesses  and  the  forms  of 
questions    being    within    the    trial    court's 
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discretion,  its  determination  will  not  be 
disturbed  unless  abused.  Southern  Bitu- 
lithic  Co.  V.  Perrine.  in  Ala,  411,  6T  So. 
«0I. 

The  ruling  of  the  trial  court,  admitting 
expert  testimony  after  a  preliminary  in- 
quiry into  the  qualifications  of  the  wit- 
ness, will  not  be  held  ifor  error,  unless 
the  ruling  is  plainly  erroneous.  Ala- 
bama City,  etc.,  R.  Co.  v.  Bessiere,  197 
Ala.  5,  73  So.  325. 

Competency  to  Give  Opinion  on  San- 
ity.— The  competency  of  a  witness, 
whether  expert  or  not,  to  give  an  opin- 
ion as  to  sanity,  is  for  the  court,  and  its 
decision  thereon  will  not  be  reviewed 
unless  clearly  erroneous.  Woodward 
Iron  Co.  V.  Spencer,  194  Ala.  385,  69  So. 
903. 

Trial  court's  decision  as  to  whether  a 
nonexpert  witness  was  properly  quali- 
fied to  give  an  opinion  regarding  testa- 
tor's soundness  of  mind  will  not  be  re- 
versed, unless  plainly  erroneous.  Wear 
V.   Wear   (Ala.),   76  So.   111. 

The  determination  of  the  competency 
of  a  witness  as  to  opinion  of  one's  san- 
ity will  not  be  revised  unless  clearly  er- 
roneous. Melvin  V.  Murphy,  184  Ala. 
188.  63   So.   546. 

Same— Proper  Predicate  Laid  for  Tes- 
timony.— Whether    a     sufficient    predicate 

was  established  for  the  testimony  of  a 
witness  as  to  the  mental  capacity  of  tes- 
tator was  largely  discretionary  with  the 
trial  court  and  a  ruling  thereon  will  not 
be  disturbed  unless  there  is  a  palpable 
abuse  of  the  discretion.  Ciimmings  v. 
McDonnell.  189  Ala.  OR.  66  So.  717.  ' 
§  971  (3)  Cross -Examination. 

Scope  and  Extent  of  Croas-Examina- 
tion.— The  scope  of  the  cross-examina- 
tion will  not  be  interfered  with,  unless 
an  abuse  of  discretion  appears,  Aachen, 
etc..  Fire  Ins.  Co.  v.  Arabian  Toilet 
Goods  Co.,   in  Ala.   .^pp.   395.  64  So.  635. 

The   discretion  of   the   trial   court   as   to 

be  reviewed  unless  abused.  Meador  v. 
Evans,  18fl  Ala.  229,  66  So.  446. 

Questiri  Whether  Witness  Came  to 
Testify.— The  extent  of  cross-examina- 
tion resting  largely  in  the  trial  court's 
allowing    question 


if    ^ 


:    ther 


testify,  does  not  call  for  review.     Hodges 
V.  Davis  (Ala.).  75  So.  300. 

RecroBi-Examination.  —  In  an  action 
against  a  railroad  for  personal  injury, 
exclusion  of  a  question  on  recross-exam- 
ination  held  not  reviewable,  except  for 
abuse  of  discretion.  Central,  etc.,  R.  Co. 
V.   Stephenson,  189  Ala.  S53,  86  So.  496. 

Questions  to  Teat  Accuracy  or  Bias. 
— Refusal  to  permit  a  witness  to  be 
cross-examined  to  test  the  accuracy  of 
his  testimony  Jield  not  to  be  an  abuse  of 
the  court's  discretion  to  limit  the  scope 
of  the  cross-examination.  Louisville, 
etc..  R.  Co.  V.  Kay.  8  Ala.  App.  563,  62 
So.  1014. 

Discretion  of  court  in  refusing  cross- 
examination  of  witness  on  irrelevant 
facts  to  test  accuracy  or  bias  will  not  be 
disturbed  on  appeal.  Birmingham  R.. 
etc..  Co.  V.  Lipscomb  (Ala.).  73  So.  962. 
§  971   (4)  Re-Examination. 

Recroas-Examination.     —      See     ante. 
Cross- Examination,"   §   971    (3). 
§  971  (B)  Leading  Questions. 

The  trial  court  will  not  be  reversed  for 
allowing    leading    question    and    refusing 
to   exclude    answer   thereto.     Denson    v. 
Acker-  (Ala.),   78   So.  78. 
§  970.  New  Trial  or  Rehearing. 
§  977. In  General. 

New  Trial. — The  supreme  court  is 
averse  to  reviewing  the  action  of  trial 
courts  in  granting  and  refusing  new 
trials.  International  Agr.  Corp.  v.  Aber- 
crombie.  184  Ala.  344.  B3  So.  549.  49  L. 
R.  A.,  N.  S..  415. 

The  trial  court's  action  in  overruling 
a  motion  for  new  trial  is  not  reviewable, 
where  it  is  not  made  to  appear  that  re- 
ibie  error  was  thereby  committed. 
Fowlkes   V,    Lewis,    10   Ala.    App.   543.   65 

1.   724. 

Rehearing. — The  granting  or  denying 
of  a  rehearing  on  a  petition  filed  during 
the  term  at  which  the  decree  was  ren- 
dered under  chancery  practice  rule  81 
(Code  1907,  p,  1553)  is  within  the  unre- 
visable  discretion  of  the  chancellor.    Cox 

V.   Brown   (Ala.),  73   So.   964. 

§  97B.  —  For  Errors  or  Irregularities. 
Misleading  Instructions.  —  Where  the 
LStructions     were   calculated     to   mislead 

the  jury,  the  grant  of  a  new  trial  will  not 
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bt  reviewed.  Montgomery  Light,  etc., 
Co,  I'.  Riverside  Co..  188  Ala.  380,  C6  So. 

i  m. For  losafficjency  of  Evidence. 

Gnnt  of  New  Trial. — A  decision 
granting  a  new  trial  on  the  facts  will 
not  be  reversed,  unless  the  evidence 
plaini]'  and  palpably  supports  the  ver- 
dict. Harrison  v.  Birmingham  Water 
Works  Co.,  9  Ala.  App.  605.  64  So.  164. 

Where  the  evidence  for  plaintiff  was 
lygeiy  circumstantial,  an  order  granting 
defendant  a  new  trial  will  not  be  re- 
versed. Anderson  v.  Southern  R.  Co., 
IM  Ala.  468,  63  So.  473. 

Upon  appeal  from  order  granting  a 
new  trial,  the  order  will  not  be  reversed, 
unless  the  evidence  plainly  and  palpably 
supports  the  verdict.  Mallory,  etc.,  Co. 
V.  Dmhan    (Ala,   App,),   78   So.  636, 

Evidence  being  conflicting,  granting 
new  trial  for  insufficient  evidence  will 
not  be  held  error  where  it  can  not  be 
said  that  evidence  so  plainly  supported 
Terdiet  as  to  put  trial  court  in  error. 
McCormick  r.  Badham  (Ala.),  77  So. 
736. 

Where  the  lower  court  grants  a  new 
trial,  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  its  determina- 
tion will  not  be  reviewed,  unless  the  evi- 
dence plainly  and  palpably  supports 
mdict.  Shaw  &  Son  v.  Du  Bose  (Ala.), 
n  So.  935. 
i  M4.  Costs  and  Allowances, 

Correction  on  Appeal.— While  under 
Code  1907,  §  3323,  the  question  of  cost 
in  equity  rests  largely  in  the  discretion 
of  the  chancellor,  taxation  thereof  may 
be  varied  on  appeal.     Manning  v.  Carter 

(.Ma,).   77    So.    744. 

(G)    QUESTIONS    OF    FACT,    VER- 
DICTS. AND  FINDINGS. 
1   HI.    Questions    Involving    Iqsues    of 
Fact. 
Oiiputed  questions  of  fact  can  not  be 
reviewed  or  revised  on  appeal  to  the  su- 
preme court;  there  being  ample  evidence 
to    support    3    verdict     tor   either     party. 
Windham   v.    Hydrick,    197    Ala.    125,    72 
So.  403. 

}  BM.  Credibility  of  Witncises. 
Preramption    on    Appeal. — Birmingham 


R.,  etc..  Co.  f.  Cockrum.  179  Ala.  372.  60 
So.  304.  See  the  title  APPEAL  AND 
ERROR,  §  994,  vol.  1.  p.  S47. 

Questions  for  Jury. — In  an  action 
against  a  railroad  company  for  the 
wrongful  death  of  plaintiffs  decedent, 
reasonableness  of  testimony  ,as  to  wan- 
tonness and  its  credibility  held  for  the 
jury,  and  not  for  the  court  on  appeal. 
Louisville,  etc.,  R.  Co.  v.  Ganter  (AU. 
App.),   77   So,   917. 

Whether  a  witness'  testimony  is  true 
is  a  question  tor  the  jury.  Windham  v. 
Hydrick.   197   Ala.   126,  72  So.  403. 

Testimony  Not  Conclusive  on  Court 
of  Appeal*.— Testimony  of  witness  that 
money  deposited  by  him  in  his  wife's 
name  was  her  money  held  not  conclu- 
sive on  the  court  of  appeals,  Ex  parte 
Shoaf,  186  .i^Ia.  394.  64  So.  filS,  denying 
certiorari   Hagin    v.   Shoaf,    9  Ala.    App. 

300,   63    So.    764. 

§  887.   Dismissal,    Nonsuit,   Demurrer   to 
Evidence,  or  Direction  of  Verdict. 

Refusing  requested  afBmiative  charge 
for  defendant  is  not  reversible  error 
where  evidence  presents  a  jury  ques- 
tion. National  Life  Ins.  Co.  v.  Hedge- 
coth  (Ala.  App.).  77  So,  422. 
S  MS.  Verdicts. 
§  909.  Conclusiveness  in   General. 

In    General.— The   finding   of  the   jury 


on  questions  of  fact  will  i 

on    appeal,      .Alexander   v.    Fountain,    195 

Ala.  3,  70  So.  669. 

Where  a  fact  question  is  clearly  for 
the  jury,  the  court  on  appeal  is  unable 
to  interfere  with  its  finding.  Hood,  etc., 
Furniture  Co,  v.  Royal  (Ala.),  76  So. 
966, 

The  verdict  of  a  jury  will  not  be  dis- 
turbed on  appeal,  unless  clearly  wrong 
and  unjust,  Adams  Hclw.  Co.  v.  Wim- 
bish  (Ala.).  78  So.  ■902. 

Questions  in  Ejectment. — In  ejectment 
the  questions  whether  an  unrecorded 
deed  was.  in  fact,  executed,  and  whether 
a  subsequent  purchaser  had  actual  no- 
tice of  the  deed,  were  for  the  jury,  and 
their  determination  will  not  be  reviewed 
on  appeal.  Alexander  ii.  Fountain,  195 
Ala.  3.  70  So.  669. 

Verdict  Clearly  Due  to  Prejudice  or 
Mistake,- Verdict    for    plaintiff    will    not. 
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on  appeal,  be  allowed  to  stand,  where 
exculpation  of  defendant  is  so  over- 
whelming and  complete  that  verdict 
could  be  grounded  only  on  gross  preju- 
dice or  palpable  misunderstanding  or  ig- 
norance. Shelton  v.  Hacelip  (Ala.),  74 
So.  950. 

§   IMl.  Sufficiency   of  Evidence   in 

Support. 

Consideration  of  Prejudicial  Argument 
for  Plaintiff.— On  review  of  the  suffi- 
ciency of  the  evidence  to  sustain  verdict 
for  plaintiff,  parts  of  argument  for  plain- 
tiff tending  to  excite  prejudice  against 
defendant  might  be  looked  to  for  partial 
explanation  of  verdict.  Southern  R. 
Co.  t:  Grady,  193  Ala.  515,  «B  So.  346. 

Judgment  Clearlr  Wrong.— Where  it 
is  clear,  after  making  all  proper  allow- 
ances to  sustain  the  judgment  of  the 
trial  court  upon  the  facts,  that  the  find- 
ing and  judgment  are  wrong,  the  su- 
preme court  must  reverse  the  case. 
Twin  Tree  Lumber  Co.  v.  Day,  181  Ala. 
SOS.   61    So.   914. 

Where  the  eonrt  of  appeafs  found  that 
the  facts  and  the  inferences  deducible 
therefrom  were  palpably  insufficient  to 
support  the  judgment  of  the  trial  court, 
it  did  not  err  in  its  legal  conclnsion 
that  the  judgment  should  be  reversed, 
F.X  parte  Shoat,  186  Ala.  394,  04  So.  615. 
denying'  certiorari     Hagin    v.     Shoaf,     9 

Ala.   App.   300,  63   So.    764. 

§  1008.  On  Conflicting  Evidence. 

General  Rule,— A  verdict  on  conflict- 
ing evidence,  and  not  the  result  of  bias, 
passion,  or  prejudice,  will  not  be  dis- 
turbed on  appeal.  Southern  Bttulithic 
Co.  V.  Perrine,  191  Ala.  411,  67  So.  001; 
Helms  ^.  Central,  etc.,  R.  Co.,  188  Ala. 
393,  06  So.  470;  Bethea-Starr,  etc.,  Co.  v. 
Douglass,  12  Ala.  App.  *S1.  88  So.  «15; 
Alexander  v.  Smith,  180  Ala.  541,  «1  So. 
66;    Taxicab,    etc.,    Car    Co.   v.    Cabinesa, 

9   Ala.   App.   549.   63   So.   774. 

Illustrative  Caus.— Where,  in  an  ac- 
tion on  a  note,  the  evidence  as  to  pay- 
ment was  equally  balanced,  a  verdict  for 
plaintiff  will  not  be  set  aside.  McDuffie 
&  Sons  V.  Weeks,  9  Ala.  App.  282,  63  So. 
739. 


Or 


an  issue  of  payment  in  a  proceed- 
o  quash  an  execution,  a  verdict  on 
cting    evidence      will     not     be     set 


aside.       Henderson     v.     Planters',     etc.. 
Bank,  ISS  Ala.  S»4,  66  So.  473. 

Effect  of  Acu  1915,  p.  TSS.- The  rule 
that  the  court  on  appeal  will  not  re- 
verse for  insufficiency  of  evidence  where 
the  evidence  was  in  direct  conflict  is 
still  in  force,  and  unaffected  by  Acts 
1015,  p.  722,  providing  that  no  presump- 
tion in  favor  of  the  correctness  of  the 
judgment  of  the  court  appealed  from 
shall  be  indulged  by  the  appellate  court. 
Jackson  Lumber  Co.  f.  Trummell  (.Ma.), 

74    So.  469. 

§  1003.  Against  Weight  of  Evidence. 

Verdict  Dependent  upon  Credence 
Given  WitnesteB.— A  verdict  for  dam- 
ages depending  upon  the  credence  given 
by  the  jury  to  the  witnesses  can  not  be 
held  to  be  contrary  to  the  evidence. 
Birmingham  R..  etc.,  Co.  r.  Sprague.  196 
Ala.  148,  72  So.  96. 
S  1004. Amount  of  Recovery. 

Esceaiive  Verdict  in  General.  — ^  To 
warrant  reversal  for  an  excessive  ver- 
dict, it  must  be  palpably  opposed  to  the 
weight  of  evidence.  Birmingham  R., 
etc.,  Co.  V.  Frazier,  14  Ala.  App.  369;  69 
So.  969. 

A  judgment  will  not  be  reversed,  un- 
less the  amount  of  damages  is  so  ex- 
cessive or  so  grossly  inadequate  as  to 
indicate  prejudice  or  corruption  on  the 
part  of  the  jury.  Florence  Ffotel  Co.  f. 
Bumpus.  194  Ala.  69,  69  So.  S66. 

Jury's  award  of  damages  can  not  be 
disturbed,  unless  so  excessive  or  so 
grossly  inadequate  as  to  indicate  pas- 
sion, prejudice,  or  corruption.  Central, 
etc.,  R.  Co.  V.  Sanders,  9  Ala.  .\pp.  633, 
64   So.  190. 

Where  the  trial  court  has  refused  to 
disturb  a  verdict,  in  an  action  for  assault 
and  battery,  on  the  ground  that  the 
damages  are  excessive,  the  appellate 
court  must  use  great  caution  in  substi- 
tuting its  judgment  for  that  of  the  trial 
court.      Avondale     Mills    v.     Bryant.     10 

Ala.    App.    507,  63   So.   933. 

The  amount  of  a  verdict  did  not  show 
such  passion  and  prejudice  as  to  require 
the  annulling  of  the  verdict,  where  there 
was  credible  evidence  and  reasonable  in- 
ferences therefrom  on  which  the  jury 
might  rest  the  amount  awarded,  both  as 
compensation     and     as     exemplary     dam- 
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igci.    Birmingham  R..  etc.,  Co.  v.  Nails, 

m  AU.  352,  66  So.  «. 

Nomiiut  Damages.— A  verdict  award- 
ing nominal  damages  to  a  passenger  in- 
duced 10  leave  the  train  at  a  siding  held 
conclusive  when  based  on  findings  justi- 
fied by  evidence.  Hilley  v.  Central,  etc., 
R-  Co..  11  .Ma.  App.  605.  66  So.  883. 

The  court  can  not  set  aside  a  verdict 
awarding  nominal  damages,  where  the 
Jur)-,  though  finding  that  plaintiff  had 
suffered  injuries,  found  from  the  evi- 
dence that  they  were  so  slight  that  nom- 
inal damages  were  adequate.  Hitley  i'. 
Central,  etc..    R.    Co.,    11    Ala.   App.   60S, 

i&  So.  883.. 

Damages  Not  Readily  Ectimated  in 
Mnney. — Where  the  quantum  of  dam- 
ifes  is  not  susceptible  of  exact  pecuni- 
ary estimate,  the  court  on  appeal  will 
not  set  aside  the  verdict  because  in  its 
opinion  the  jury  gave  too  much  or  too 
liille.  Liles  t:  Montgomery  Tract.  Co., 
1  .\h.  App.  337.  61  So.  4S0. 

Where  damages  are  not  susceptible  of 
(Kcuniary  estimation,  verdict  held  not  to 
be  reversed  unless  the  amount  was  so 
excessive  or  inadequate  as  to  indicate 
prejudice,  passion,  partiality,  or  corrup- 
tion. Birmingham  Waterworks  Co.  v. 
Watley.  192   -Ala.   520,  68   So.  330. 

Damages  for  Personal  Injuries.— A 
verdict  f<ir  injuries  to  a  person  will  be 
set  aside  on  appeal  as  inadequate  if  the 
evidence  shows  thai  plain  tifT  suffered 
damages  susceptible  of  definite  pecuni- 
ary measurement  in  an  amount  in  exijess 
of  the  verdict.  Liles  v.  Mt,ntgomery 
Tract.  Co..  7   Ala.  App.  337,  61  So.  480. 

The  verdict  awarding  damages  for 
personal  injuries  will  not  be  disturbed 
eicepl  when  not  supported  by  evidence 
or  it  is  plainly  the  result  of  passion,  or 
other  improper  motive,  Birmingham  R., 
etc.,  Co,  V.    Torpy,  14  .Ala.  App.  320,  70 

So,  19S, 

Refusal  to  set  aside  a  verdict  in  a  per- 
sonal injury  action  because  excessive, 
will  not  be  reviewed.  Huntsville  v.  Phil- 
lips,  191    Ala,    584.  67    So.    664. 

Same— Mental  Suffering.— Where  the 
discretion  of  the  jury  is  abused  by 
awarding  excessive  damages  for  physi- 
cal pain  and  mental  suffering  or  by 
awarding  no  damages,  where  plaintiff  is 
entitled  thereto,  the  verdict   may   be   set 


aside.     Birmingham  R.,  etc.,  Co,  v.  Cole- 
man, 181  Ala.  478,  61  So.  890. 

DamageB  for  Killing  Aninula. — Where 
there  was  evidence  supporting  a  verdict 
for  $400  and.  interest  against  the  railroad 
company  for  killing  plaintiffs  jack  and 
jennet,  the  judgment  would  not  be  re- 
versed on  appeal  because  of  defendant's 
evidence  indicating  that  they  were  worth 
much  less,  Nashville,  etc.  Railway  v. 
Bingham.  182  Ala.  640,  62  So.  111. 

Damages  for  Misdirecting  Passenger. 
— In  an  action  against  a  carrier  for  dam- 
ages for  directing  plaintiff,  an  elderly 
lady,  to  fake  the  wrong  train,  held,  that 
a  verdict  of  $300  was  not  so  excessive  as 
to  indicate  passion  or  prejudice  justify- 
ing a  reversal.  Central,  etc..  R,  Co.  v. 
Sanders,  »  Ala.  App.  632,  64  So.  190. 

Punitive  Damages. — The  imposition  of 
punitive  damages  is  discretionary  with 
the  jury  and  a  thing  apart  from  the 
compensatory  damages,  and  if  fixed  with 
due  regard  to  the  wrong  perpetrated  in 
the  light  of  the  evidence,  with  a  view  of 
punishment  to  prevent  similar  wrongs, 
its  discretion  in  determining  the  amount 
will  not  be  disturbed.  Nashville,  etc, 
Railway  f.  Blackmon,  7  Ala.  App.  530, 
Gl   So.  408, 

If  an  award  of  e.xemplary  damages  by 
a  jury  is  so  excessive  as  to  show  an 
abuse  of  the  discretion  committed  to  the 
jury,  the  trial  judge  may  set  the  verdict 
iiside.  Birmingham  R..  etc.,  Co.  v.  Cole- 
man.  IBl   Ala.  4Tf.  61   So,  890. 

Imposition  of  punitive  damages  is  dis- 
cretionary with  jury,  and,  if  fixed  with 
due  regard  to  ivrong,  in  light  of  evi- 
dence, with  vic'i  to  punishment  lo  pre- 
vent similar  wrongs,  discretion  of  jury 
as  to  amount  should  not  be  disturbed. 
Southern  Exp,  Co,  r,  Malone  (Ala. 
^pp.).  78  So.  409, 
§  1006. Approval  of  Trial  Court 

In  General.— Girardino  v.  Birming- 
liani.  etc..  R.  Co,.  179  .Ala.  420.  flO  So. 
K71,  See  the  title  APPEAL  AND  ER- 
ROR. §  1005,  vol.  I,  p.  549. 

A  verdict  sustained  by  evidence  will 
not  be  disturbed  on  appeal  after  denial 
of  new  trial,  Illinois  Cent.  R,  Co.  v. 
Robinson.  189  Ala.  683,  66  So.  519. 

Verdict  Imputable  Only  to  Passion  or 
Prejudice. — A    verdict    imputable    only    to 
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prejudice  or  ignorance  of  the  jury  will 
be  set  aside,  though  approved  by  the 
trial  judge.     Southern  R.  Co.  v.  Herron, 

189   Ala.  662,  66  So.  6S7. 

Verdict  Dependent  on  Credibility  of 
Witness. — Whether  witness  whose  testi- 
mony supported  verdict  should  be  be- 
lieved held  a  question  for  the  jury,  and 
denial  of  new  trial  will  not  set  aside  un- 
less clearly  wrongs  Stewart  Veneer  Co, 
1'.  Windham  &  Co.,  13  Ala.  App.  642.  68 
So.  516. 

Refusal  of  a  new  trial  will  not  be  re- 
versed on  appeal  although  the  evidence 
as  set  out  in  the  transcript  preponder- 
ates against  verdict  rendered  where  it 
depends  upon  the  credibility  of  the  wit- 
nesses. Watson  Bros.  v.  Davis.  195  Ala. 
158.  70  So.  IIB. 

Sufficiency  of  Evidence  to  Sustain 
Verdict  in  General. — Nashville,  etc.. 
Railway  v.  Hinds  (Ala.  App.),  60  So. 
409.  See  the  title  APPEAL  AND  ER- 
ROR, §  1005,  vol.  1,  p,  549. 

Refusal  to  grant  a  new  trial  because 
evidence  was  insufficient  or  verdict  con- 
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0  evidence  will  not  be  reversed 
court  is  clearly  convinced  the 
was    erroneous.      Louisville,   etc., 

V.   Blankenship   (.^la.),  74  So.  960. 

1  there  is  not  a  palpable  failure  of 
e  to  support  finding  of  jury,  the 
urt's  action  in  upholding  the  ver- 
lII  not  he  deemed  erroneous. 
son     Land,    etc.,     Co.    *.     Brown 

(Ala,  App,),  78  So.  716. 

Overruling  motion  for  new  trial  is  not 
reversible  error  where  evidence  presents 
a  jury  question.  National  Life  Ins.  Co. 
i:  Hedgecolh  (Ala.  App.).  77  So.  422. 

Verdict  on  Conflicting  Evidence. — Em- 
pire Life  Ins.  Co,  v.  Gee,  178  Ala,  4«S, 
60  So,  90.  See  the  title  APPEAL  AND 
ERROR.  §  1003,  vol.  1,  p.  549. 

A  verdict  On  conflicting  evidence,  not 
palpably  contrary  to  the  weight  of  evi- 
dence, and  approved  by  the  trial  court, 
will  not  be  disturbed.  Randman  v.  Mit- 
chell. 189  Ala,  413.  66  So.  585;  Atlantic, 
etc..  R.  Co.  V.  Jones.  9  Ala.  App,  499,  63 
So.  693;  Cash  v.  Smith,  10  Ala.  App,  417, 
65  So.  193. 

The  ruling  of  the  lower  court  on  a  mo- 
tion for  new  trial  on  the  ground  of  the 
insufficiency  of  the  evidence  will  not  be 
reviewed,   where    the    evidence   was    con- 


flicting and  irreconcilable,  Chappell  v. 
Falkner,  11  Ala.  App.  383.  66  So.  890; 
McCalley  v.  Penney,  191  Ala.  369.  67  So. 
6&6;  Stephens  v.  Pierson,  B  Ala.  App. 
636,  62  So.  969;  Sloss-Sheffield  Steel. 
etc.,  Co.  V.  Scivally,  197  Al:..  103,  72  So. 
349;  Huntsville  Knitting  Co.  v.  Butner 
(Ala.),  78  So.  890;  Charlie's  Transfer  Co. 
V.  Leedy  &  Co.,  «  Ala.  App.  652,  64  So. 
205. 

Supreme  court  will  not  set  aside  ver- 
dict on  conflicting  evidence,  because  it 
does  not  correspond  with  its  opinion  as 
to  weight  of  evidence;  presumption  be- 
ing in  favor  of  correctness  of  ruling  of 
trial  court  denying  motion  for  new  trial, 
Hatfield  v.  Riley  (Ala.).  74  So,  380. 

Verdict  against  Weight  of  Evidence. — 
The  denial  of  a  new  trial  on  the  ground 
of  the  verdict  being  contrary  to  the  evi- 
j  dence  will  not  be  reversed,  unless  the 
'  preponderance  of  the  evidence  against 
]  the  verdict  is  so  decided  as  to  clearly 
I  convince  that  it  is  wrong  and  unjust, 
i  Continental  Casualty  Co,  v.  Ogburn,  186 
Ala.  398,  64  So.  619;  Tennessee  Coal. 
etc,  R.  Co.  V.  Wiggins  (Ala.),  73  So. 
I5I6;  Howton  V.  Mathias.  197  Ala.  457,  73 
So.  92;  Brotherhood  v.  Milner,  193  Ala. 
i;r,  fV9  So.  10;  Davis  v.  Clausen.  7  .Ma. 
App.  381,  63  So.  267, 

Denial  of  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  the  weight 
of  the  evidence  will  not  be  disturbed  on 
appeal,  unless  the  verdict  is  plainly  con- 
trary to  the  great  weight  of  the  evi- 
deoce.  Central,  etc.,  R.  Co.  v.  Hingson, 
186  Ala.  40.  65  So.  45;  Klmbrell  v.  Louis- 
ville,  etc.,    R,    Co..    191    Ala.    392,   67'  So. 

Refusal  to  grant  new  trial  for  insuffi- 
ciency of  evidence,  or-  because  verdict 
was  contrary  to  evidence,  will  not  be  re- 
versed unless,  after  indulging  the  pre- 
sumption of  correctness  in  the  verdict, 
a  preponderance  of  evidence  clearly 
shows  it  is  wrong,  while  judgment  grant- 
ing new  trial  will  not  be  reversed  unless 
the  evidence  plainly  supports  the  ver- 
dict set  aside.  Nashville,  etc,  Railway 
V.   Crosby,   194   Ala.  338,  70  So.  7. 

Where  it  was  clear  after  making  all 
proper  allowances  to  .  sustain  the  judg- 
ment on  the  facts  that  the  finding  and 
judgment  were  wrong,  the  supreme 
court   must  reverse    the   case.     Southern 
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R  Co.  V.  Grady,  192  Ala.  515,  68  So.  346. 

Despite  Acts  1S15,  p.  TS2,  supreme 
court  will  not  disturb  action  of  trial 
courl  in  refusing  motion  for  new  trial 
on  ground  verdict  was  contrary  to 
weight  of  evidence,  where  trial  was  had 
on  evidence  ore  tenus  or  partly  so.  Car- 
avella  ^oc  Co.  v.  Hubbard  (Ala.),  78 
So.  B99, 
$  1006.  SnccesBive  Verdicts. 

The  order  denying  new  trial  after  two 
trials  with  the  same  result  will  not  be 
reversed  unless,  after  allowing  all  rea- 
sonable presumption  of  its  correctness, 
the  preponderance  of  evidence  against 
the  verdict  clearly  shows  it  to  be  unjust. 
Metropolitan  Life  Ins.  Co.  v.  Goodman, 
198  Ala.   304,   71   So.   409. 

Where  four  juries  heard  practically 
the  same  witnesses  for  plaintiff,  and 
each  jury  rendered  a  verdict  for  pUintitf, 
the  fourth  verdict  sustained  by  evidence 
and  approved  by  the  trial  court,  giving 
correct  instructions,  will  not  be  dis- 
turbed.    Long    V.    Cummings,    182    Ala. 

S07,  62   So.   517. 

j  1007.  Findings  of  Court 

S  1008. Condtisiveneu  in  General. 

Given  Weight  of  Verdict.— Southern 
R.  Co.  V.  Foster,  7  Ala.  App.  487,  60  So. 
993.  See  the  title  APPEAL  AND  ER- 
ROR, §  1008,  vol.  1,  p.  550. 

Where  questions  properly  tor  the  jury 
are  decided  by  the  court  sitting  without 
a  jury,  the  judgment  based  on  such  find- 
ings will  be  given  same  force  and  effect 
as  if  rendered  upon  a  verdict  or  jury, 
and  will  not  be  disturbed  on  appeal  un- 
less plainly  erroneous.  Weil  v.  Center- 
fit  (Ala.).  78  So.  B85;  Smith  V.  Thomas 
(Ala.).  78  So.  830;  Cofield  v.  McGraw 
(Ala.  App.),  77  So.  981;  Bell  v.  Bell,  183 
Ala.  645,  62  So.  833;  Wilkinson  v.  Flow- 
ers (Ala.  App.),  77  So.  982. 

Finding  of  judge  of  probate  on  evi- 
dence ore  tenus  is  like  verdict  of  jury, 
and  will  not  be  disturbed  by  reviewing 
court,  except  for  grounds  which  would 
warrant  setting  aside  of  verdict  of  jury. 
Darrow  v.  Darrow  (Ala.),  78  So.  383. 

The  finding  of  the  city  court  sitting 
without  a  jury  upon  evidence  delivered 
ore  tenus  must  be  treated  on  appeal  like 
the  verdict   of  a  jury  on  issues  of  fact. 


Burger  v.  Peerless,  etc.,  Mfg.  Co.,  197 
Ala.  470,  73  So.  77. 

Where  Trial  Court  Took  Erroneoui 
View  of  Law  on  Facts. — If  it  appears 
that  the  (rial  court,  trying  the  case  witb 
witnesses  before  it,  took  an  erroneous 
view  of  the  law  as  applied  to  the  facts, 
the  rule  that  the  judgment  of  the  court 
in  such  a  trial  must  have  the  eSect  of  a 
verdict  of  a  jury  does  not  apply.  Mur- 
phree  v.  Hanson,  197  Ala.  246,  72  So. 
437. 

Finding  against  Weight  of  Evidence. 
— Where  a  case,  properly  triable  to  the 
court,  is  tried  on  written  testimony,  the 
court's  findings  of  fact  will  not  be  re- 
versed on  appeal,  unless  there  is  a  de- 
cided preponderance  of  the  evidence 
against  the  conclusion  attained.  Bell  v. 
Bell,  183  Ala.  645,  62  So.  833. 

Where  evidence  was  ore  tenus  or 
partly  so,  supreme  court  will  not  dis- 
turb finding  of  trial  court  unless  plainly 
contrary  to  great  weight  of  evidence. 
Finney  v.  Sludcbaker  Corp.,  196  Ala,  422, 

72   So.   54. 

In  action  on  note,  whether  statute  of 
Hmitations  had  perfected  a  bar  held 
(|uestion  of  fact  as  to  which  appellate 
court  can  not  say  that  trial  court  with- 
out a  jury  made  mistake.  Wade  v.  Kil- 
!en  (Ala.),  75  So.  970. 

Documentary  or  Undisputed  Evidence. 
— The  rule  that  on  evidence  given  ore 
tenus,  the  appellate  court  will  not  re- 
verse the  finding,  unless  clearly  con- 
vinced that  it  is  wrong,  does  not  apply 
where  the  evidence  is  documentary  and 
without  practical  dispute.  Bank  f.  El- 
more Fertilizer  Co.  (Ala.  App.),  78  So. 
648;  Owensboro  Banking  Co.  f.  Buck 
(Ala.   App.),   77   So.   940. 

Findings  of  Court  of  Appeals. — The 
finding  of  facts  by  the  court  of  appeals 
Is  final,  and  will  not  he  reviewed  by  the 
supreme  court  on  certiorari  to  the  court 
of  appeals.      F.x    parte   Atlantic,   etc.,    R. 

Co.,    190  Ala.    132,  67    So.   256. 

SufBciency  of  Finding  to  Support 
Judgment. — In  an  action  tried  without  a 
?ury,  the  sufRciency  of  a  special  finding 
of  facts  made  by  the  court  on  its  own 
motion  to  support  the  judgment  will  be 
reviewed  when  a  bill  of  exceptions  is  re- 
served. Johnson  v.  McFry,  13  Ala.  App. 
019,  68   So.  718. 
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Sufficiency  of  special  finding  made  by 
court  on  its  own  motion  to  Support 
judgment  held  reviewable.  Johnson  v. 
McFry,  H  Ala.  App.  170,  68  So.  716. 

On  appeal  from  a  judgment  on  a  spe- 
cial finding  of  facts  in  a  case  tried  with- 
out a  jury,  the  only  question  open  tor 
consideration  is  whether  the  facts  found 
support  the  judgment.  Johnson  *.  Mc- 
Fry, 13  Ala.  App.  619,  68  So.  718. 

Effect  of  Laws  1815,  p.  8M.— Acts  1916, 
p.  834,  merely  dispenses  with  jury  trial 
unless  demand  is  made  and'  does  away 
with  necessity  of  excepting  to  conclu- 
sion upon  (acts  to  review  it,  and  does 
not  change  rule  as  to  weight  given  find- 
ing of  trial  court  upon  the  facts.  Fin- 
ney V.  Studebaker  Corp.,  196  Ala.  432, 
72  So.  54. 

Under  Gen.  Acts  1915.  p.  834,  where 
evidence  before  trial  judge  is  developed 
ore  tenus.  or  partly  so,  appellate  court 
will  not  disturb  findings  unless  plainly 
contrary  to  great  weight  of  evidence. 
Ahlrichs  v.  Rollo  (Ala.).  76  So.  37. 

Laws  lUlo.  p.  824.  providing  that  ei- 
ther party  to  a  cause  tried  by  the  court 
without  jury  may  present  for  review 
the  finding  of  the  court  on  the  evidence, 
and  the  supreme  court  or  court  of  ap- 
peals shall  review  with  no  presumption 
in  favor  of  the  findings,  and,  if  there  be 
error,  shall  render  such  judgment  as  the 
court  below  should  have  rendered  or  re- 
versed or  remanded  for  further  proceed- 
ings, is  not  intended  to  require  the  su- 
preme court  to  disregard  the  finding  of 
the  trial  court  upon  (acts,  when  it  had 
better  opportunity  to  pass  on  the  evi- 
dence than  the  appellate  court,  and,  if 
so  intended,  it  would  be  an  invasion  of 
the  judiciary.  Hackett  f.  Cash,  196  .^la. 
403^  72  So.  53. 

A  statute  providing  that  on  appeal  of 
a  case  tried  by  the  court  without  jury 
the  appellate  court  shall  review  the 
same  with  no  presumption  in  favor  of 
the  findings  of  the  trial  court  on  the  evi- 
■deice  applies  only  where  the  opportu- 
nities of  the  appellate  court  to  consider 
the  evidence  is  the  same  as  the  trial 
court,  as  when  the  evidence  is  taken  by 
deposition,  but  when  the  evidence  is  ore 
tenus.  or  partly  so.  and  the  trial  court 
has  the  advantage  of  seeing  and  hearing 
es,    the    supreme    court    will 
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not    disturb   the    conclusion,   unless   it    is 
plainly     or     palpably      contrary     to     the 
weight     of     the     evidence.      Hackett     v. 
Cash,  196  Ala.  403.  72  So.  52. 
§  100*.  Effect  in  Equitable  Actions. 

Conclusiveness  in  General. — ^Witncsses 
having  been  examined  orally  before  trial 
judge,  his  conclusion  of  tact  will  not  be 
disturbed  unless  plainly  erroneous. 
Hess  V.  Hodges  (Ala.),  78  So.  85. 

In  suit  of  landowner  against  mine  op- 
erator, where  decrte  dissolving  tempo- 
rary injunction  against  excavating  un- 
der complainant's  property  recited  that 
it  was  based  upon  affidavits  of  both  par- 
ties and  a  personal  investigation  of  the 
property  and  respondent's  operations, 
trial  judge's  conclusion  upon  the  facts 
will  not  be  disturbed  on  appeal,  the  ap- 
pellate court  not  having  before  it  the 
full  evidentiary  data  the  trial  court  had. 
Faught  V.  Lcith   (Ala,),  78  So.  830. 

Statutory  Provisions. — In  a  suit  to 
foreclose  a  vendor's  lien,  a  denial  of  in- 
debtedness by  one  to  whom  the  pur- 
chaser has  transferred  the  property 
raises  an  issue  of  fact  to  be  determined 
by  the  appellate  court  on  consideration 
of  the  evidence,  under  Code  1907,  §  59». 
Thornton  v.  Esco,  181  Ala.  241,  61  So. 
355. 

Code  1907,  §  5955,  subd.  1,  providing 
that  on  chancery  appeal,  no  weight  shall 
be  given  chancellor's  decision  upon 
facts,  but  supreme  court  shall  weigh  the 
evidence,  applies  only  where  the  judge 
trying  the  issue  had  not  the  advantage 
of  seeing  the  witnesses.  Andrews  v. 
Grey  (Ala.),  7*  So.  63. 

Where  evidence  is  ore  tenus  before 
chancellor,  findings  of  fact  will  be 
treated  like  verdict  unless  plainly  erro- 
neous, regardless  of  Code  1907,  g  SMS, 
subd.  1,  providing  on  appeal  that  no 
weight  shall  be  given  decision  of  a 
chancellor  upon  facts.  Fitipatrick  v. 
Stringer  (Ala,),  76  So.  932, 

Sufficiency  of  Evidence  in  Suniort. — 
Where  the  supreme  court  are  persuaded 
that  disputed  facts  on  the  whole  were 
found  correctly,  a  decree  of  a  chancel- 
lor will  be  affirmed,  although  some  of 
the  evidence  might  have  supported  a  dif- 
ferent finding.  Caldwell  v.  Caldwell 
(Ala.),  76  So.  928. 
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On  Conflicting  Evidence. — Faulk  & 
Co.  r.  Hobbie  Grocery  Co..  178  Ala.  354. 
se  So.  430.  See  the  title  APPEAL  AND 
ERROR.  S  1009.  vol.  ],  p.  553. 

The  findings  of  the  chancellor  on  con- 
lliciing  evidence,  and  supported  by  the 
evidence,  will  not  be  disturbed.  Joiner 
c  VVaikins,  166  Ala.  211,  ftS  So.  135. 
i  1010.  — ~  Sufficiency  of  Evidence  in 
Support. 

Findings  of  trial  court  supported  by 
substantial  evidence  will  not  be  dis- 
turbed on  appeal.  Tennessee  River  Nav. 
Co.  r.  Jacobs  Banking  Co.  (Ala.  App.), 
17  So.  438:  Dixie  Fertilizer  Co.  v.  Teas- 
ley,  14  .\la.   App.   283,   69  So.   9S8. 

.\  judgment  in  a  trial  by  the  court, 
Till  not  be  disturbed  when  supported  by 
ample  evidence.  Enslen  Develop.  Co.  v.. 
Barbour  Plumbing,  etc.,  Co.,  189  Ala. 
45D.  ee  So.  514. 

The  conclusion  of  the  trial  court  sit- 
ting without  a  jury  is  in  lieu  of  the  ver- 
dict, and  the -judgment  will  not  be  re- 
versed unless  from  the  record  it  plainly 
appears  that  the  finding  was  not  sus- 
tained by  legal  evidence.  Union  Mut. 
.^id    .Ass"n    T.     Carroway    (Ala.),     78    So. 

Vnder  Code  1907.  §§  5359-5361,  eon- 
clnsions  of  the  trial  court,  where  there 
is  no  special  finding  of  fact  or  request, 
have  the  effect  of  a  verdict,  and,  if  sup- 
ported by  evidence,  are  not  subject  to 
review.  Pinckard  v.  Cassels,  195  .Wa. 
353,  70  So,  153. 

When  a  case  Js  tried  without  a  jury, 
and  there  is  no  special  finding  made  or 
reqnested,  the  trial  judge's  conclusion 
has  the  effect  of  a  verdict,  and,  if  sup- 
ported by  evidence,  is  not  subject  to  re- 
view on  appeal.  Reid  v.  McElderry,  10 
Ala.  App.  472,  55  So.  421. 

Where  there  was  oral  testimony  which 
if  accepted  warranted  the  conclusion  of 
the  trial  court,  and  the  evidence  as  pre- 
sented on  appeal  was  in  rather  a  con- 
fnsed  State,  the  conclusion  of  the  trial 
tonrt  would  not  be  disturbed.  Thomp- 
lon  V.  Jones   (Ala.),  75  So.  460. 

Effect  of  Erroneous  ExclosioR  of 
Competent  Evidence. — The  rule  against 
reversal  of  the  judgment  of  the  trial 
court  sitting  without  a  jury,  if  sustained 
by  legal  evidence,  does  not  apply  where 


the  court  lias  erroneously  excluded  com- 
petent  evidence.  Union  Mut.  Aid  Ass'n 
V.  Carroway  (Ala.),  78  So.  792. 

Effect  of  According  Illegal  Effect  to 
Evidence. — Where  the  record  indicates 
that  the  findings  of  the  trial  court  were 
based,  in  whole  or  in  part,  on  evidence 
which  was  accorded  an  effect  to  which 
it  was  not  legally  entitled,  the  judgment 
will  be  reversed  and  the  cause  remanded 
for  new  trial.  Smith  v.  Allen.  7  Ala. 
App.  397.  62  So.  296. 
§  1011.  On  Conflicting  Evidence. 

See  post,  "Against  Weight  of  Evi- 
dence," S  1012. 

Effect  of  Verdict.— Shannon  v.  Lee, 
178  Ala.  4«3.  60  So.  99.  See  the  title  AP- 
PEAL AND  ERROR.  §  lOU,  vol.  1,  p. 
554. 

A  judgment  tor  defendant  on  con- 
flicting evidence  in  a  trial  without  a  jury 
can  not  be  reversed  when  not  clearly 
against  the  great  weight  of  the  evidence. 
Reid  V.  McElderry,  188  Ala.  150,  66  So. 
T;  Dees  v.  People's  Bank  (Ala.).  76  So. 
901. 

Conclusions  of  fact  of  the  trial  court, 
based  on  conflicting  evidence,  will  not 
be  disturbed  on  appeal,  although  seem- 
ingly against  the  preponderance  of  the 
evidence.  Gatti."  Turpentine  Co.  v. 
Russell  (Ala,).  74  So.  2.11. 

A  finding  of  fact  by  the  trial  court  on 
conflicting  evidence  will  not  be  reversed 
on  appeal  where  it  necessitates  a  weigh- 
ing of  the  evidence  and  the  credibility 
of  witnesses.  Lasseler  v.  Deas,  9'  Ala. 
.-\pp.  5r,4,  63  So.  736;  Stedham  v.  Rob- 
ertson, 14  Ala.  .\pp,  619.  71  So,  62. 

Particular  Findings. — Findings  of  trial 
court  that  codicil  was  properly  executed, 
based  on  conflicting  evidence,  will  not  be 
disturbed  on  appeal.  Kohlenberg  v. 
Shaw  (Ala,).  73  So.  932. 

In  action  for  rent,  questions  of  forfei- 
ture of  future  rent  under  surrender  and 
ahandonnient  by  tenants,  and  of  eviction 
by  landlord,  held  questions  of  fact  de- 
termined by  trial  court  on  disputed  evi- 
dence, and  not  reviewable.  Penny  v, 
Quinn  (Ala.  App.),  77  So.  240. 

The  evidence  being  conflicting  as  to 
whether  an  account  sued  on  was  an 
open  account  or  account  stated,  and  part 
of  such  evidence  being  oral,  where  there 
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was  evidence  to  sustain  the  trial  court's 
finding  ti  will  not  be  uis  ur  ?<  ii  appeal. 
McDonough  v.  Commercial  State  Bank 
(Ala.  App.),  T3   So.   754. 

The  finding  on  conflicting  evidence, 
consisting  of  affidavits,  that  a  sheriGTs 
failure  to  return  on  execution  v*as  not 
induced  by  plaintiff's  attorneys,  will  not 
be  disturbed.  Spenny  v.  SorreH,  12 
Ala.  App.  B50,  6S  Soi  947. 

Statutory  Provision.— A  finding  of  fact 
by  the  trial  court  on  conflicting  evidence 
has  the  effect  of  a  verdict,  though  the 
statute  requires  the  court  to  review  such 
a  finding  without  any  presumption  in  fa- 
vor of  the  lower  court  on  the  evidence. 
Stephenson  v.  Jebeles,  etc..  Confection- 
ery Co.,  10  Ala.  App.  431,  65  So.  314. 
§  1019. Against  We^ht  of  Evidence. 

See  ante,  "On  Conflicting  Evidence," 
§  1011. 

General  Rule.— The  court  of  appeals 
will  not  disturb  the  finding  of  the  trial 
court  unless  the  facts  plainly  and  pal- 
pably show  the  conclusion  is  contrary 
to  the  weight  of  the  evidence.  Penny 
V.  Quinn  (Ala.  App.),  77  So.  240;  Ala- 
bama City,  etc.,  R.  Co.  v.  Chasteen,  192 

Ala.    6S4,    es    So.    322. 

The  supreme  court  can  only  determine 
whether  there  was  sufficient  evidence  to 
support  a  fact  finding,  and  will  not  dis- 
turb it,  unless  it  is  so  manifestly  against 
the  evidence  that  it  should  have  been 
set  aside  by  the  trial  judge.  Briel  v.  Ex- 
change Nat.  Bank,  IBO  Ala.  ST6,  61  So. 
277. 

Where  Testimony  Is  Oral  or  Partly 
So. — Where  a  disputed  question  is  tried 
by  the  court  without  a  jury,  on  testi- 
mony given  viva  voce  or  ore  tenus  in 
the  court's  presence,  or  partly  so,  his 
finding  will  not  be  reversed  on  appeal, 
unless  It  is  so  manifestly  against  the 
evidence  that  a  judge  at  the  trial  would 
set  aside  a  similar  verdict  of  the  jury 
rendered  on  the  same  testimony.  Bell 
V.  Bell,  183  Ala.  645,  62  So.  B33;  S.  C, 
196  Ala.  465,  71  So.  465;  Gingold  v.  Cop- 
Ion,  186  Ala.  340,  65  So.  328;  North  On- 
tario Packing  Co.  *.  Napier-McCall  Co. 
(Ala.).  75  So.  143;  Saibara  v.  Yokohama 
Nursery  Co.   (Ala.),  T6  So.  861. 

Statutory  Provision. — In  cases  where 
the  law  authorizes  disputed  questions  to 
be  tried  by  the  court  without  a  jury  on 


testimony  given  viva  voce  in  the  pres- 
ence of  the  court,  the  rule  of  the  su- 
preme court  is  not  to  reverse  a  finding, 
unless  it  is  so  manifestly  against  the  evi- 
d..nce  that  a  judge  at  nisi  prius  would 
set  aside  the  verdict  of  a  jury  rendered 
on  the  same  testimony;  and  such  firtding 
must  ,on  appeal  be  given  the  force  and 
effect  of  a  verdict,  and  unless  plainly 
wrong  can  not  be  disturbed,  although  the 
statute  requires  the  appellate  court  to 
review  the  Judgment  and  finding  without 
any  presumption  in  favor  of  the  court 
telow  Oil  the  evidence.  Colley  v.  At- 
lanta Brewing,  etc..  Co.,  196  Ala.  374.  72 

So.   45. 

Particular  Findings.— In  an  action  for 
rent,  whether  the  premises  had  been 
rendered  untenable  by  partial  destruc- 
tion, the  lease  providing  that,  if  the 
house  should  be  destroyed,  or  become 
untenable  by  fire,  the  rent  should  cease 
from  the  date,  was  a  question  of  fact,  a 
finding  pn  which  will  not  'be  disturbed 
unless  the  facts  plainly  and  palpahly 
show  the  conclusion  is  contrary  to  the 
weight  of  the  evidence.     Penny  v.  Quinn 

(Ala.  Aipp.),  77   So.  240. 

In  suit  on  an  itemized  verified  ac- 
count, under  Code  1907,  S  3970,  where 
the  evidence  adduced  before  the  judge 
trying  without  a  jury  was  developed  ore 
tenus,  or  partly  so,  the  findings  of  the 
court  will  not  be  disturbed  unless  plainly 
contrary  to  the  great  weight  of  the  evi- 
dence, under  Gen.  Acts  1915.  p.  B24. 
Deal  V.  Houston  County  (Ala.),  78  So. 
809. 
§  1013.  Amount  of  Recovery. 

In  determining  the  amount  of  ?I'iv- 
ances  to  a  receiver,  his  attorney  and  the 
trustee  in  a  deed  of  trust,  a  chancellor, 
when  justice  so  required,  could  took  to 
the  whole  record.  Including  the  regis- 
ter's report  and  the  evidence  taken  on 
the  reference,  and  make  such  decree  as 
he  deemed  just  in  respect  to  the  con- 
tested items,  and  the  appellate  court  has 
the  same  right.  Citizens'  Light,  etc.,  Co. 
V.  Central  Trust  Co.   (Ala.).  75   So.  330. 

§  1010. Decision  on  Motion  for  New 

Trial. 

In  General.- Southern  R.  Co.  v.  Cleve- 
'  land    (Ala.),    60    So.    799.      See    the   title 


Digitizea 


n,  Google 


§S  1015-1017 


Appeal  and  Error 


171 


APPEAL  AND  ERROR,  g  low.  vol.  t, 

p.  J95. 

Jadgment  granting  new  trial  will  not 
be  reversed  unless  the  evidence  plainly 
supports  the  verdict  set  aside.  Nashville, 
etc.  Railway  v.  Crosby,  194  .\la.  338,  70 
So.  7. 

An  appellate  court,  in  reviewing  the 
grant  of  a  new  trial  on  the  ground  that 
verdict  was  contrary  to  evidence,  will  not 
reverse,  unless  it  is  satisfied  that  the  evi- 
dence manifestly  preponderates  for  the 
verdict.  Wood  v.  Empire  Laundry  Co., 
14  Ala.  App.  144,  68  So.  S81. 

The  record  not  showing  that  the  evi- 
dence plainly  and  palpably  supported  the 
verdict,  despite  any  infirmities  therein 
which  would  be  obvious  only  from  hear- 
ing and  seeing  the  witnesses,  the  order 
granting  a  new  trial  will  not  be  dis- 
turbed. Peyton  v.  Lewis,  10  .-Ma.  .\pp. 
J60.  64  So,  472. 

Statntorr  ProviaionB,  —  Under  Acts 
1915,  p.  722,  amending  Code  190T.  §  234fl, 
providing  that,  when  a  motion  for  a  new 
trial  is  refused,  either  parly  may  except 
and  assign  error,  and  giving  the  appel- 
late court  power  to  grant  new  trials,  [hat 
court,  in  view  of  the  trial  court's  advan- 
tage in  having  the  witnesses  before  him 
and  the  opportunity  to  observe  their  de- 
meanor, will  not  disturb  the  trial  court's 
mling  unless  plainly  contrary  to  the  evi- 
dence. Louisville,  etc.,  R.  Co.  i:  Byrd 
(Ala.).  73  So.  SI 4. 

Regardless  of  Acts  1915,  p.  733,  provid- 
ing that  on  appeal  there  is  no  presump- 
tion as  to  correctness  of  judgment  of 
trial  court  on  motion  for  new  trial,  judg- 
ment will  not  be  reversed  for  insuffi- 
ciency of  evidence  although  judgment 
seems  against  preponderance  of  evi- 
dence. Veid  V.  Roberts  (Ala.),  76  So. 
134. 

Allegations  of  potion  Denied  and  No 
Proof  Introduced. — Yarbrough  v.  Carter, 
179  Ala.  356.  60  So.  833.  See  the  title 
APPEAL  AND  ERROR,, §  1015,  vol.  1, 

p.  555. 

Conflicting  Evidence. — Where  the  evi- 
dence is  sharply  conflicting,  a  grant  of 
new  trial  will  not  be  disturbed.  .Austefl 
V.  McCampbell   (Ala.  App.),  77   So.   238. 

In  ejectment,  where  there  was  a  con- 
flict in  the  evidence  as  to  the  defense  of 


payment  of  the  mortgage  debt,  through 
foreclosure  of  which  plaintiff  claimed, 
and  defense  of  adverse  possession,  the 
overruling  of  the  motion  for  new  trial 
after  veidict  for  plaintiff  was  proper. 
Phillips  V.  Shotts,  195  Ala.  20,  71  So.  94. 

Newly- Discovered  Evidence,  —  Gir< 
ardino  r.  Birmingham,  etc.,  R.  Co.,  179 
Ala.  420,  60  So.  871.  See  the  title  AP- 
PEAL AND  ERROR,  §  1015,  vol.  1,  p. 
536. 

Quotient  Verdict  —  Conflicting  Testi- 
moay  of  Jurors.— Where  the  affidavit 
supporting  motion  for  new  trial  strongly 
showed  that  the  jurors  rendered  a  quo- 
tient verdict,  but  one  juror  testifying  in 
opposition  positively  denied  an  agree- 
ment to  that  effect,  the  appellate  court 
can  not  say  that  the  trial  court  plainly 
erred  in  overruling  the  motion.  West- 
ern Union  Tel.  Co.  v.  Morrison  (Ala. 
App.),  74  So.  88. 

Denial  of  a  new  trial  for  newly  dis- 
covered evidence  relating  to  admission 
made  by  plaintiff  prior  to  the  trial,  held 
not  to  require  a  reversal  where  it  (ap- 
peared that  such  admission  would  not 
necessarily  be  conclusive  against  plaintiff. 
Hesk  T.  Ellis  (Ala.).  75  So.  3S9. 
§     1016.    Findings    of    Referee,    Master, 

Coromiasioner  or  Auditor. 
§  1017.  Conclusiveness  in  General. 

Findings  of  Register^Force  of  Ver- 
dict.— The  findings  of  a  register  have  the 
force  of  a  verdict,  and  should  not  be  dis- 
turbed, unless  plainly  erroneous.  Met- 
calf  ;■.  First  State  Bank,  181  Ala.  323,  61 
So.  900. 

On  appeal  in  suit  to  enjoin  sale  of 
mortgaged  property  on  foreclosure,  find- 
ing of  register  will  not  be  disturbed  un- 
less plainly  wrong.  Luverne  Land  Co. 
V.  Bank  (Ala.),  75  So.  461. 

Finding  on  Oral  Evidence.— Under 
Code  1907,  §  5955,  subd.  1,  providing  that 
the  supreme  court  shall  review  the  chan- 
cellor's decision  upon  the  facts  and 
weigh  the  evidence,  a  register's  finding 
on  oral  examination  of  witnesses  will  be 
presumed  correct,  on  review  by  the  su- 
preme court.  Bidwell  v.  Johnson,  19S 
Ala.   547,  70  So.  685. 

Value    of    Receiver's    Services- Inde- 
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pendent  Judcment  of  Appellate  Court. — 
Although  the  presumption  on  appeal  ia 
diat  a  regiater's  report  is  correct,  it  is 
competent  for  the  appellate  court,  in  the 
case  of  questions  as  to  the  value  of 
services  rendered  by  a  receiver,  hia  attor- 
ney and"  a  trustee  in  a  deed  of  trust,  to 
exercise  its  independent  judgment  and 
determine  the  contested  items  upon  con- 
sideration of  the  whole  case  as  devel- 
oped on  the  record.  Citizens'  Light,  etc., 
Co.  -.■.  Central  Trust  Co.  (Ala.),  75  So. 
330. 

When  Findings  Will  Be  Distnibed.— 
On  appeal  from  the  chancellor's  decree 
overruling  exceptions  to  the  report  of  a 
reRister  on  matters  of  account,  depend- 
ent upon  the  register's  conclusions  from 
the  evidence,  all  reasonable  presumptions 
are  indulged  to  support  his  rulings,  and 
they  will  not  be  disturbed  unless  shown 
to  be  clearly  wrong,  based  on  erroneous 
conclusions  of  law,  on  illegal  evidence 
or  on  manifest  error  in  weighing  the  tes- 
timony. Gulf  Red  Cedar  Co.  v.  Cren- 
shaw, 188  Ala.  606,  65  So.  1010. 

§  1018.  ^—  Sufficiency  of  Evidence  in 
Support. 
Where  a  register's  finding  has  some  ev- 
idence to  support  it,  it  will  not  be  set 
aside  on  appeal,  unless  it  is  against  the 
preponderance  of  the  evidence.  Gay  i'. 
Metcalf,  189  Ala.  42,  S6  So.  668. 

§  lOie.  On  Conflicting  Evidence. 

Where  the  evidence  is  conflicting,  the 
finding  of  the  register  will  be  given  the 
same  weight  as  the  finding  of  a  jury,  and 
will  not  be  disturbed  on  appeal  unless 
palpably  erroneous,  or  unless  it  would 
warrant  the  judge  in  setting  aside  a  ver- 
dict under  the  same  circumstances.  Gulf 
Red  Cedar  Co.  v.  Crenshaw.  18rt  .Ala.  60fi, 
65  So.  1010;  O'Kelley  v.  Clark.  184  Ala. 
391,   63  So.  948. 


Disapproval  of 


§  iota.  A^roval  t 

Trial  Court. 
Approval  of  Findings. — Findings  of 
fact,  on  evidence  largely  ore  tenus.  in  re- 
port of  register,  confirmed  by  chancellor, 
have  force  of  verdict,  and  will  not  be  re- 
versed, unless  clearly  erroneous.  Hig- 
don  V.  Bradley  (Ala.).  77  So.  685, 


(H)   HARMLESS  ERROR. 


g  1028. In  GenenO. 

HarmlesB  Error  No  Cause  for  Re- 
verwl.— Floyd  v.  State,  177  Ala.  166,  5» 
So.  280.  See  the  title  APPEAL  AND 
ERROR,  5  1036.  vol.  1,  p.  558. 

Where,  no  matter  how  many  errora 
may  have  intervened  on  the  trial,  it  af- 
firmatively appears  that  no  possible  in- 
jury could  thereby  result,  the  judgment 
will  be  affirmed.  De  Kalb  County  v. 
McClain   (.Ala.).  78  So.  961. 

Cure  of  Rulings  Originally  Erroneous. 
— If  rulings  were  originally  erroneous 
the  error  was  cured  where  such  rulings 
were  subsequently  changed  so  that  de- 
fendant was  given  the  benefit  of  every- 
thing he  sought  to  obtain  through  bis 
objections.  Sears  r.  State,  10  Ala.  App. 
76.    65    So.    300. 

§  1027. Errors  Not  Affecting  Result. 

A  judgment  for  defendant  will  not  be 
reversed  for  erroneous  rulings  which  nei- 
ther obstructed  the  establishment  of 
plaintiff's  case  nor  impaired  its  weight. 
Benaon  Hdw.  Co.  v.  Wilder  Mercantile 
Co.,  197  Ala.  703,  73  So.  4. 

In  detinue  by  a  chattel  mortgagee,  er- 
ror in  refusing  to  permit  defendant 
mortgagor  to  be  asked  regarding  a  cus- 
tom of  mortgagee's  trade,  which  could 
not  have  affected  the  result  of  the  liti- 
gation, was  harmless.  Wertheimer  Bag 
Co.  V.  Hill,  14  Ala.  App.  623,  71  So.  618. 

Other  Party  Entitled  to  Affirmative 
Charge.  Regardless  of  Rulings.— See 
post,  "Errors  as  Affecting  Party  Not  En- 
titled to  Succeed  in  any  Event,"  g  I02g. 

Complainant  Not  Entitled  to  Decree  in 
Any  Event. — See  post,  "Errors  as  -Affect- 
ing Parly  Not  Entitled  to  Succeed  in 
Any  Event,"  §  1039. 

Rulings  Not  ASectiitg  Amount  of 
Damages  Recoverable. — Where  judg- 
ment appealed  from  by  plaintiff  is  for 
plaintiff,  supreme  court  will  not  con- 
sider as  reversible  error  any  rulings 
merely  on  naked  question  of  defendant's 
liability,  and  not  affecting  amount  of 
damages  recovered.  State  v.  Montgom- 
ery Sav.  Bank   (Ala.).  74  So.  942. 
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Where,  in  detinue  by  a  chattel  mort- 
gagee liased  on  the  failure  to  pay  the 
debt  It  maturity,  damages  were  not 
iwirded  for  detention,  the  mortgagor 
could  nol  complain  of  the  failure  of  the 
mortgagee  to  demand  possession  before 
brincing  suit.  Black  v.  Slocumb  Mule 
Co.,    S  Ala.   .'\pp.   440,  63  So.   308. 

DiacUimer  in  Bjectment— Verdict. — 
Where  defendants  in  ejectment  pleaded 
not  guilty  as  to  part  of  the  land  and  dis- 
claimed as  to  the  balance,  and  plaintiff 
took  issue  on  'both,  and  there  was  a  'ver- 
dict for  him  on  both  issues,  defendants 
can  nol  complain  of  rulings  on  the  dis- 
ciiimer;  the  record  showing  no  judg- 
rnent  against  them  on  that  issue.  Swin- 
dill  z:  Ford,  184  Ala.   137.  63   So.  6S1. 

}  IMS. Errors  in  Cmm  of  DecMons 

Correct  on  Merits. 

Where  the  undisputed  evidence  estab- 
lished that  judgment  for  plaintiff  was 
proper,  errors  in  rulings  by  the  trial 
court  were  harmless.  Wilson  v.  Draper, 
*  .Ala.  App.  885,  63  So.  779. 

Odier  Party  Entitled  to  Affirmative 
Charge.— See  post,  "Errors  as  Affecting 
Party  Not  Entitled  ti  Succeed  in  Any 
Event."  I   1029. 

J  lOM. Errors    as    Affecting    Party 

Not    Entitled    to    Succeed    in    Any 
Enat. 

General  Rrfe.— Scoggins  v.  Atlantic, 
etc..  Cement  Co..  179  Ala.  213,  60  So,  17B; 
Key  V.  Goodall,  etc.,  Co.,  7  .Ma.  App.  327. 
SO  So.  986.  See  the  title  APPEAL  AND 
ERROR,  g  1029,  vol.  1,  p,  560. 

Judgment  will  not  be  reversed  for  spe- 
cial errors  on  the  trial,  if  appellant  could 
in  no  event  prevail  in  the  litigation. 
Merriweather  v.  Sayre  Min..  etc,  Co.,  182 
Ala.  685,  62  So.  70. 

Where  plaintiff  in  no  event  could  pre- 
nil  in  the  litigation,  a  judgment  tor  de- 
fendant will  not  be  reversed  because  of 
special  errors  committed  on  the  trial. 
Adams  j'.  Corona  Coal,  etc.,  Co.,  183  Ala. 
in,  62  So,  538, 

A  plaintiff  who  could  not  recover 
dec  the  evidence  admitted  or  offered  and 
txcluded  is  not  prejudiced  by  errors 
committed  at  the  trial.  Butler-Kyser 
Mfg,  Co,  V.  Central,  etc..  R,  Co,.  190  Ala. 
«6.  87  So.  393;    Christian  v.   Stith   Coal 


Co.,  18D  Ala.  500,  66  So,  641;  Harris  v. 
Jones,  195  Ala.  691,   70  So.  640, 

Plaintiff  Entitled  to  AfBrmative  Charge. 
—Where  plaintiff  was  entitled  to  a  gen- 
eral charge  upon  the  whole  case,  no  er- 
ror is  prejudicial  to  defendant.  Western 
Union  Tel.  Co.  v.  Farmers',  etc,  iBank.  7 
Ala.  App.  63T,  62  So.  250;  Banks  v.  Wind- 
ham, 7  Ala,  App.  616,  62  So.  297. 

A  judgment  for  plaintiff  would  not  be 
leversed  for  errors  occurring  at  the  trial 
where  plaintiff  would  have  been  entitled 
to  the  affirmative  charge  had  such  errors 
not  occurred.  Alexander-City,  etcl,  Co. 
1-.  Central,  etc,  R.  Co.,  182  Ala.  516.  63 
So.  745. 

Defendant  Entitled  to  AfBrmadva 
Charge. — Where  defendant  was  entitled 
to  the  general  affirmative  charge,  errors, 
if  any,  otherwise  intervening  on  the  trial, 
were  not  prejudicial  to  plaintiff.  Dona- 
hoo  Horse,  etc..  Co.  v.  Durick,  193  Ala. 
+56,  69  So.  ■SiH;  Alabama  Red  Cedar  Co. 
V.  Tennessee  Valley  'Bank  (Ala.),  76  S». 
080. 

An  error  in  rulings  was  harmless, 
where  had  they  been  different  defendant 
would  still  have  been  entitled  to  the  gen- 
eral charge.  Travis  v.  Alabama,  etc.,  R. 
Co.  (Ala,),  73  So.  983. 

Particular  Cases. — In  an  action  for 
damages  from  delay  in  transmitting  a 
telegram,  where  plaintiff  shows  no  right 
of  recovery,  rulings  adverse  to  his  con- 
tentions held  without  injury.  McLendon 
!■.   Western  Union  Tel.  Co.  (Ala.  App.\ 

73    So.   120, 

Where  defendant  conceded  plaintiff's 
claim,  and  failed  to  establish  his  counter- 
claim, any  errors  during  trial  which  re- 
sulted in  judgment  for  plaintiff  held 
harmless.  Crew  t:  Buckeye  Cotton  Oil 
Co.  (Ala,).  77  So,  23, 
§  IMl.  Presumption  as  to  Effect  of  Er- 
ror. 
§  1031  <S)  Pleadings  and  RuUngt  There- 
on. 

Erroneous  Construction  of  Negligence 
Counts  Prejudicial.— Where  the  trial 
court  erroneously  construed  counts 
charging  negligence  to  be  counts  charg- 
ing willful  and  wanton  injury,  it  must  be 
presumed,  in  the  absence  of  a  showing 
to  the  contrary,  that  the  error  was  prcj- 
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udicial.     Central,   etc.,    R.    Co.    v.   Cham- 
bers.  183   Ala.   155.   63   So.   734. 
§  1081  (3)  Admission  of  Evidence. 
Illegal  Evidence  Presumed  Considered. 

— The  jury  is  entitled  to  receive  the  rel- 
evant evidence  offered  by  the  parties,  but 
the  court  should  not  admit  any  irrele- 
vant or  illegal  evidence,  and  where  irrel- 
evant evidence  offered  by  a  party  is  ad- 
mitted it  will  he  assumed  that  the  jurors 
considered  it.  Central,  etc.,  R.  Co.  v. 
Teasley,  187  Ala.  810,  65  So.  981. 

Same — Injury  Prestimed.— Where  ille- 
gal evidence  is  allowed  to  go  to  the  jury 
against  seasonable  objection,  injury  is 
presumed  unless  the  whole  record  af- 
firmatively repels  such  presumption. 
Southern  Iron,  etc.,  Co.  v.  Acton.  8  Ala. 
App.   502.   02   So.   402. 

Where  a  cause  is  tried  by  the  court 
without  a  jury,  the  admission  of  illegal 
evidence  raises  the  presumption  o(  in- 
jury, and  requires  reversal  unless  the  re- 
maining evidence  is  without  conflict  and 
is  sufficient  to  support  the  judgment. 
Deal  V.  Houston  County  (Ala,).  73  So. 
809. 
§  1031  (S)  Instnictiiotts. 

Refusal  of  Requested  Charge.— South- 
ern Bitulithic  Co.  V.  Hughston.  177  Ala. 
55»,  58  So.  450.  See  the  title  APPEAL 
AND  ERROR.  §  1031  (6),  vol.  1.  p.  564. 


§  lOM  <1)  In  General. 

Under  rule  4-5  (17'5  Ala.  xxi,  61  South, 
ix),  in  order  to  require  reversal  it  is  not 
only  necessary  to  show  error,  but  prej- 
udice or  injury  must  also  appear. 
Knights  V.  Gillespie,  14  Ala.  App.  493,  71 
So.  67. 

To  succeed  the  appellant  must  pre- 
sent a  record  showing  error,  and  show 
that  such  error  probably  affected  his 
substantial  rights.  Walker  v.  Fletcher 
{Ala.  App.),  77  So.  56. 

Sustaining  Demurrers. — On  the  appel- 
lee rests  the  burden  of  showing  that  er- 
ror in  sustaining  a  demurrer  to  a  count 
of  complainant  did  not  prejudicially  af- 
fect plaintiff.  Alabama  Fuel,  etc.,  Co.  v. 
Alabama  Fidelity,  etc.,  Co.,  197  Ala.  669, 
73  So.  374. 


Where  the  record  contains  no  bill  of 
exceptions,  and  no  charges  are  set  out 
therein,  and  the  only  errors  assigned  are 
those  in  sustaining  demurrers  to  certain 
»pecial  pleas,  the  showing  is  insufficient 
to  require  reversal,  since  under  supreme 
court  rule  45  (175  Ala.  xxi,  61  South,  ix) 
it  must  appear  that  the  error  was  prob- 
ably injurious  to  defendant.  Wilson  v. 
Owens  Horse,  etc.,  Co.,  14  Ala.  App.  467, 
70  So.  956. 

Oveirnling  Demurrers.  —  Where  the 
cause  is  tried  on  its  merits,  the  burden 
is  on  the  ai^ellant  to  show  probable 
prejudice  in  overruling  his  demurrers, 
failing  which  reversal  is  prohibited  by 
rule  45  (61  So.  ix).  Sovereign  Camp,  W. 
O.  W.  V.  Ward  (Ala.),  78  So.  824. 
§  loss  (3)  Instnictians. 

Abstract  Instruction.— The  trial  court 
will  not  be  put  in  error  for  a  charge 
which,  as  an  abstract  statement  of  the 
law,  was  correct,  where  it  was  not  shown 
that  the  party  complaining  was  preju- 
diced. Mulder  V.  Stokes,  184  Ala.  195,, 
63   So.   563. 

§  10S3.  Errors  Favorable  to  Party  Com- 
plaining. 
§  1033  (1)    In  General. 

Aji  appellant  can  not  complain  of  er- 
ror in  his  favor.  Douglass  v.  Central, 
etc.,  R.  Co.  (Ala.),  78  So.  457;  McLen- 
don  V.  Rubenstein,  180  Ala.  615.  «1  So. 
902;  Vessel  v.  Seaboard,  etc.,  R.  Co.,  182 
Ala.  589.  62  So.  180. 

§  1033  (8)  Pleadings  and  Rulings  There- 
Striking  Out  Adversary's  Pleading. — 
.\  party  can  not  complain  on  appeal  of 
the  striking  out  of  a  pleading  filed  to  his 
pleading.  Drew  v.  Fort  Payne  Co.,  186 
Ala.   285,   65   So.  71. 

Overruling  Demurrer  to  Complaint. — 
On  plaintifTs  appeal,  error  in  overruling 
a  demurrer  to  the  complaint  will  not  be 
considered.  Thompson  v.  Alexander 
City  Cotton  Mills  Co.,  190  Ala.  184,  6T 
So.  407. 
S  1033  (3)  Rulings  as  to  Evidence. 

Admission  of  Evidence.— Birmingham 
R.,  etc.,  Co.  V.  Saxon,  179  Ala.  136,  59 
So.  584.  See  the  title  APPEAL  AND 
ERROR.  5  1033   (3),  vol.   1,  p.  566. 
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In  ejectment  the  admission  of  evidence 
tending  to  show  that  defendant  exer- 
cised acts  of  owner-ship  over  the  land  was 
harmless  as  to  him.  Phillipa  v.  Shotts. 
196  Ala.  80,  71  So.  94. 

In  an  action  by  a  passenger  hurt  in 
alighting,  where  the  carrier  contended 
tbat  she  was  drunk,  it  can  not  complain 
of  the  receipt  of  testimony  that  the  pas- 
senger did  not  know  what  she  was  talk- 
ing about.  Central,  etc,  R.  Co.  v.  Ma- 
ihis,   196   Ala.   32,   71   So.   674. 

Admisuon  of  Incompetent  Evidence. — 
Defendant  can  not  complain  of  the  ad- 
mission of  incompetent  testimony  which 
was  favorable  to  it.  Bullock  v.  Mason, 
IM  Ala.  663,  69  So.  8B2. 

Admission  of  Heguvay. — Admission  of 
hearsay  testimony  favorable  to  appellant 
is  harmless  error.  Webb  v.  Gray,  181 
.Ma.  408.  6S  So.  194. 

Admiuion  of  Favorable  Answer. — 
Appellant  can  not  complain  of  a  qJes- 
tion  where  the  answer  was  favoraible  to 
him.  Roden  Grocery  Co.  v.  Gipson,  9 
Ala.  .App.  I«4,  62  So.  388. 

In  trover  for  mules,  answer  to  a  ques- 
tion that  their  value  was  not  much  be- 
cause they  were  unbroken,  and  not  able 
(o  work,  held  favorable  to  defendants, 
and  they  could  not  assign  error  on  its 
admission.    Jones  v.  White.  189  Ala.  6^8. 

66  So.  605. 

The  overruling  of  valid  objection  to 
question  that  was  answered  favorably  to 
party  objecting  is  not  prejudicial  error. 
Huntsville  Knitting  Mills  v.  Butner 
(.Ma.1.  76  So,  54. 

Showtnc  that  Witness  Related  to  Ap- 
pellee.— While  a  party  may  not  be  enti- 
tled to  show  that  a  witness  was  related 
to  him,  the  other  party  can  not  complain. 
Tennessee  Coal,  etc,  R.  Co.  v.  King 
(Ala.).  76  So.   982. 

Exclusion  of  Evidence^Exclusion  of 
evidence  which  would  have  tended  to  es- 
tablish appellee  city's  hypothesis  of  as- 
sessable value  of  appellant's  property 
tvas  not  harmful  to  appellant  landowner. 
Sloss-Sheffield  Steel,  etc.,  Co.  v.  Birm- 
ingham (Ala.),  78  So.  896. 

RejectinE  Declaration  against  Com- 
[dainanfs  Interest — The  error,  if  any, 
in  rejecting  evidence  amounting  to  a 
declaration  against  interest  of  a  party.  Is 


not  prejudicial  to  him.     Potter  v.  Shauf, 
187  Ala.  IM,  85  So.  778. 
§  loss  (4)  Submission  of  Issues  tor  Qnes- 
tions  to  Jury. 

g   108S  <5)   Instructions  in   General. 

Explanation  of  Charge  Given.— De- 
fendants could  not  complain  of  explana- 
tion by  court  of  his  given  charge,  which 
was  not  a  q-ualifi cation  thereof,  and  pos- 
sibly more  favorable  to  defendants  than 
they  could  have  asked.  Greenwood  Cafi 
V.    Lovinggood,    197   Ala.    34,   72    So.    :I54. 

Directing  Amount  of  Verdict.  —  In 
view  of  Code  1907,  §  4373.  fixing  the  dam- 
ages for  the  unlawful  detention  of  land 
at  double  the  amount  of  the  annual  rent 
agreed  upon  by  the  parties,  the  defend- 
ant in  unlawful  detainer  action  can  not 
complain  that  the  court  instructed  the 
jury  to  find  $100  for  the  detention,  where 
the  agreed  annual  rent  was  $100,  and  the 
jury  found  less  than  double  the  samt. 
Archer   r.    Sibley    (Ala.),   78    So.   849. 

Particular  Instances.— Where  the  com- 
plaint in  an  action  for  injuries  to  a  child 
struck  ty  a  street  car  alleged  wanton 
negligence  or  willful  injury,  an  instruc- 
tion that  plaintiff  did  not  contend  that 
the  servants  of  the  street  railway  com- 
pany intentionally  injured  plaintiff  was 
favorable  to  the  company.  Sheffield  Co, 
V.  Harris.  183  Ala.  357,  61  So.  88. 

In  detinue  to  recover  mules,  both  par- 
ties claiming  solely  as  mortgagees,  where 
charge  requested  by  defendant  required 
higher  degree  of  proof  from  him  was  le- 
gally necessary,  error  in  giving  it  was 
harmless  as  to  plaintiff.  Neely  v.  Rey- 
nolds, 196  Ala.  S81,  7S  So.  134. 

In  action  for  breach  of  covenant  of 
seisin,  instructions  held  too  favorable  to 
the  grantor  by  hypothesizing  needless 
facts,  as  the  grantor  was  bound  in  law 
iby  the  description  in  the  deed  and  the 
nuntber  of  acres  sold.  Garner  v.  Morris, 
l'B7  Ala.  658,  65  So.  1000. 

In  an  employee's  action  for  injuries 
caused  by  a  whfel  running  off  of  a  car, 
the  court  told  the  jury  that  it  had  al- 
ready charged  them  that  if  they  found 
from  the  evidence  that  the  car  was  de- 
fective, and  that  such  defect  arose  from 
or  was  not  discovered  or  remedied  ow- 
ing   to    the    negligence     of    defendant    or 
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some  person  in  its  service  intrusted  w!th 
that  duty,  they  might  infer  negligence  tn 
that  fact,  if  it  was  a  fact,  and  that  the 
court  had  also  charged  them  that  the 
mere  fact  that  the  wheel  that  struck 
plaintiR  came  off  of  one  of  defendant's 
cars  which  was  being  operated  by  de- 
fendant in  its  mines,  would  not,  in  it- 
self without  more,  authorize  the  jury  to 
infer  that  defendant  was  negligent. 
Held,  that  such  instruction,  if  faulty  at 
all,  was  faulty  because  it  was  too  favor- 
able to  defendant,  in  that  it  merely  au- 
thorized the  jury  to  infer  negligence  from 
facts  which  authorized  them  to  fasten 
negligence  on  defendant.  SI ose -Sheffield 
Co.  V.  Ross  (Ala.).  77  So.  686. 
§  1033  (6)  Rulings  on  Request*  for  In- 
stnictiont. 

Where  plaintiff's  requested  instruction, 
hypothesizing  a  fact  favorable  to  him, 
stated  "that  if  you  believe  from  the  evi- 
dence." instead  of  "it  you  are  reasonably 
satisfied  from  the  evidence."  any  error 
was  harmless  to  defendant,  since,  if  there 
is  a  difference  in  the  quoted  terms,  the 
one  used  requires  a  greater  degree  of  be- 
lief or  conviction  than  the  words  "rea- 
sonably satisfied."  Farmers',  etc..  Bank 
t:  Hollind  (Ala.),  76  So.  287. 
§  10S3  (7)  Verdict,  FlniUnc*,  or  Judg- 
m«tit  in  General. 

Judgment. — The  entry  of  a  judgment  in 
favor  of  plaintiff  for  the  amount  of  a 
verdict  rendered  in  favor-  of  defendant 
on  his  counterclaim  could  not  be  com- 
plained of  by  plaintiff.  Tilley  v.  Bartow. 
8  Ala.  .App.  639,  62  So.  330. 
§  1033  <S)  In  Fonn  of  Recovery  or  Ex- 
tent of  Relief  in  General. 

Cancellation  of  Interest  wil^  Paymenta 
Shown. — In  action  on  note,  where  it  ap- 
peared that  at  least  principal  of  the  debt 
evidenced  by  note  was  due  and  unpaid. 
it  can  not  be  held  reversible  error  preju- 
dicial to  defendant  that  trial  court  al- 
lowed payments  shown  to  cancel  claim 
for  interest.  Wade  r.  Killen  (Ala.),  7S 
So.  970. 

Error  in  allowing  attomeT*!  fees  for 
forectoainc  a  mortgage,  in  an  action 
brought  by  the  mortgagor  as  for  money 
had   and   received   to    recover   the   excess 


of  the  mortgagee's  bid  above  the  sum  to 
which  mortgagee  was  entitled,  was  not 
reversible  on  the  mortgagee's  appeal,  l>e- 
ing  favorable  to  him.  Perry  v.  Seals,  186 
Ala.  514,  65  So.  151. 
§  108S.  Pleading. 

3  1039.  In  General. 

§  10a»  (1)  In  General. 

Where  defendant  had  th.t  benefit  of  all 
meritorious  defenses,  rulings  on  the 
pleadings  were  not  prejudicial.  Staples 
V.  City  Bank,  etc.,  Co.,  194  Ala.  «87,  70 
So.  115. 

Limiting  Claim  to  General  Statement 
—Theory  Fully  Presented.— Error  in 
limitin'g  one's  pleading  of  his  claim  to  a 
general  statement  was  harmless;  he  be- 
ing allowed  to  fully  present  his  theory 
of  the  facts  on  the  trial.  Schrader  Co. 
t:  Bailey  Grocery  Co.  (Ala.  App.),  7i 
So.  74fl. 

Where  the  pleadings  as  a  wli^«  dia- 
cIo«d  a  lack  of  right  in  plaintiffs  to 
maintain  the  action,  they  were  not  prej- 
udiced 'by  any  rulings  made  on  the  plead- 
ings. Uinge  8i  Co.  v.  Barrett  Bros. 
Shipping  Co..  10  Ala.  App.  S92,  65  So. 
671. 

Evidence  Showing  No  Right  of  Action. 
— The  evidence  in  a  servant's  action  for 
injury  showing,  without  dispute,  that  his 
act  in  knowingly  and  deliberately  re- 
moving the  support  of  a  stone,  in  mining 
the  coal  under  it,  caused  hii  injury,  no 
negligence  of  the  master  contributing, 
any  error  in  rulings  on  pleadings  was 
not  prejudicial  to  plaintiff.  Merriweather 
V.  Sayre  Min.,  etc.,  Co.,  182  Ala.  665,  62 
So.  70. 

Where  a  note  and  mortgage  vrere 
void,  errors,  in  an  action  thereon,  in  rul- 
ings on  the  pleadings,  are  harmless  to 
plaintiff.  Hartsell  v.  Roberts,  18S  Ala. 
301,  64  So.  90. 

Overruling  Oral  Demurrers  and  Deny- 
ing Time  for  Written  Pleas. — In  a  les- 
see's action  for  damages  for  lessor's 
breach  of  covenant  to  maintain  prem- 
ises in  repair,  the  action  of  the  court  In 
refusing  defendant  time  to  prepare  de- 
murrers, and  in  overruling  them  when 
orally  stated,  and  in  denying  time  to 
prepare  written  pleas  compelling  delend- 
ant  to  plead  in  short  by  consent,  while 
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irregular,  held  not  injarious  to  defead- 
ant;  be  not  having  shown  dilisenci  in 
prrparins  pleadings  and  having  had  ev- 
ti?  advantage  he  could  have  had  if  the 
pleadings  had  been  written  out  in  full. 
Ktlley  Realty  Co.  v.  iBotsford   (Ala.),  It 

So.  860. 

Reversal  on  lOther  Grounds.— State  v. 
PhU  Campbell,  177  Ala.  204,  58  So.  90S. 
Sec  the  title  APPEAL  AND  ERROR,  S 

1039  (1),  vol.   1,  p.   570. 

i  10S8  (S>  Declaration.  Complaint,  Peti. 
tion,  or  BUI,  and  Rnlings  Thereon  in 
Gtneial. 

Ooants  SiibsequcDtly  Eliminated  by 
Plaintiff.— The  elimination  by  platntifF  of 
counts  of  a  complaint  rendered  harmless 
anj  errors  committed  in  rulings  as  to 
such  counts.  Age-Herald  Pub,  Co.  v. 
Waterman,  188  Ala.  272,  96  So.  18. 

Construction  oif  Counts — Isaues  Sub- 
mitted—Verdict.— Where  the  court  sub- 
mitted to  the  jury  the  question  of  wan- 
ton injury  with  a  charge  that  contrrbu- 
lory  negligence  was  no  answer  thereto. 
ind  the  verdict  was  such  as  to  indicate 
thai  punitory  damages  were  awarded,  the 
record  shows  that  the  error  in  constru- 
ing a  count  charging  simple  negligence 
M  one  charging  wanton  injury  was  prej- 
ndicial.  Central,  etc.,  R.  Co.  v.  Cham- 
bers,  IR3  Ala.    155,    68  So.    734. 

Omitted  Allegations  in  Complain} — 
Protrf  Required  by  Instructions. — Under 
Practice  Rule  No.  45  a  judgment  can 
not  be  reversed  ibecause  of  omitted  al- 
legations in  the  complaint,  where  the 
instructions  specifically  required  proof 
tliereof.     Best  Park,  etc.,  Co.  v.  Rollins, 

193  Mi,  534.   68   So.   417. 

Suits  to  Cancel  Mortage — Failure  to 
AUete  Uisdescription. — In  a  suit  to  can- 
cel a  mortgage  as  executed  by  wife  to 
Hcnre  husband's  debt  in  violation  of 
Code,  S  4497,  which  contained  an  ad- 
mitted mistake  in  describing  the  land  as 
being  in  lot  S3  instead  of  lot  3S,  in  which 
the  l>ill  correctly  described  the  land,  as 
the  proof  otherwise  establishes  com- 
plainant's right  to  lot  32,  the  failure  of 
the  bill  to  allege  the  misdescription  in 
the  mortgage  did  not  constitute  reversi- 
bk  error,  Cudd  V.  Reynolds  (Ala.),  73 
So.  37S. 


Stvtaining  ^eas  to  Counts  Unsup- 
ported by  Evidence.— Error  in  sustain- 
ing pleas  to  counts  charging  negligence 
by  the  defendant  subsequent  to  plain- 
tifTs  contributory  negligence  is  harm- 
less, where  there  was  no  evidence  to 
support  those  counts.  Hilton  v.  Birm* 
ingham  R.,  etc..  Co..  192  AU.  474,  88  So. 
343. 

Effect  of  Tiial — Cure  by  Venlict— In 
a  broker's  action  for  a  commission, 
where  the  verdict  in  his  favor  was  rested 
upon  the  common  counts,  an  erroneous 
ruling  as  to  a  count  upon  a  written  con- 
tract was  without  injury.  Kellar  v. 
Jones,  198  Ala.  417,  72  So.  89. 
§  10S&  <S)  Plea.  Answer,  and  Crow- 
Complaint,  and  Rulings  ThereoiL 

Plea  of  Usury— Interest  Eliminated. — 
Whether  a  -plea  of  usury  was  sufficient 
or  not  was  immaterial  where  the  interest 
was  eliminated  and  all  payments  cred' 
ited  on  the  principal  of  the  debt.  UcCall 
V.  Hall,  182  Ala.  191,  62  So.  68. 

No  CroER-Rll  Fi'ed  —  Affirmative  Re- 
lief Granted. — ^Where  cross-bill'  could 
serve  no  efficient  purpose,  cause  will  not 
be  reversed  for  failure  to  file  cross-bill, 
where  decree  gave  affirmative  relief  de- 
sired. Farmers'  State  Bank  v.  Kirkland 
(Ala,),  75  So.  894. 

Effect  of  Trial- Failnre  to  EstaMisb 
Right. — Assuming  that  ruling  on  pleas 
was  erroneous,  plaintiff  would  not  be 
prejudiced,  where  he  failed  to  establish 
hi?  cause  of  action.  Clark  v.  ChocUw 
Min.  Co.  (Ala.).  78  So.  372. 
§  1089  (7)  Special  Pleadings. 

Defenses  Available  onder  General  Is- 
sue and  Other  Pleas.- Where  the  trial  of 
an  action  for  death  under  the  Employers' 
Liability  Act  was  had  on  a  general  issue 
and  upon  pleas  of  assumption  of  risk 
and  of  contributory  negligence  pleaded 
by  consent,  and  under  which  any  de- 
fenses were  availing  on  the  same  degree 
of  proof  as  would  have  availed  under  the 
special  pleas,  error,  if  any,  in  the  rulings 
on  the  special  pleas  was  harmless.  Citi- 
zens' Light,  etc.,  Co.  V.  Lee.  1B2  Ala.  601, 
62  So.  199. 

Ho  Cure  by  Act  of  Opposing  CounseL 
—On  appeal  in  suit,  under  Code  1907,  | 
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4995,  to  have  mortgage  declared  a  gen- 
eral assignment,  no  act  of  counsel  for 
complainants,  not  consented  to  by  re- 
spondents, after  appeal  taken,  can  cure 
trial  court's  error  in  holding  insufficient 
respondents'  special  plea  for  stay  (or 
pendency  of  bankruptcy  proceedings,  or 
give  cause  for  dismissing  appeal.  And- 
ers Bros.  I-.  Latimer  (Ala.),  73  So.  92S. 
§  1089  (11)  Replication  or  Reply. 

Facts  Admissible  under  Issues  Made 
by  Pleas. — Where  the  facts  set  up  by 
replication  were  admissible  under  the  is- 
sues made  by  the  pleas,  there  was  no 
reversible  error  in  allowing  their  unnec- 
essary reiteration  in  the  form  of  rep- 
lications. Buck  Creek  Lumber  Co.  v. 
Nelson,  18R  Ala.  243,  GS  So.  476. 

Defendant  can  not  complain  that  plain- 
tiff was  permitted  in  replication  to  set 
up  subsequent  negligence,  which  could 
have  been  .  proven  without  replicatiou. 
Gardiner  i'.  Solomon  (Ala.).  75  So.  ft2i. 
§  103»  (13)  Variance. 

Variance  between  pleading  and  proof 
as  to  ownership  of  land  on  which  mort- 
gaged crops  were  grown  is  not  reversible 
error,  where  complainants'  rights  were 
based  on  their  interest  in  the  crops  and 
not  in  the  land,  and  where  appellan'.s 
were  not  surprised  by  such  variance. 
Butler  &  iCo.  v.  Henry  &  Co.  (Ala.),  78 
So.  912. 

§  IMO.  Demurrers  or  Exceptions. 

§  1010  (1)  In  General. 

Sustaining  demurrers  to  defendant's 
rejoinders  is  not  reversible  error;  the 
facts  there  set  up,  if  available,  'being 
provable  under  his  general  rejoinder. 
Neill  V.  Central  Nat.  Bank  (Ala.),  78 
So.   73. 

Sustaining  of  demurrers  to  special  re- 
joinders which  were  no  more  than  pleas 
of  the  general  issue  and  set  up  matters 
provable  under  the  get)eral  issue  held  not 
prejudicial.  Sample  v.  Tennessee  Valley 
Bank  (Ala.),  76  So.  936. 

Overruling  Demurrer  to  Deficient  Mo- 
tion— Trial  on  Merits.— Although  a  mo- 
tion to  set  aside  a  sale  of  movant's  land 
under  an  execution  for  court  costs  was 
technically  deficient  for  not  showing  the 
grossness   of  the  price   inadequacy  com- 


plained of,  by  averring  tlie  value  of  the 
property  sold,  the  overruling  of  a  demur- 
rer thereto  was  not  prejudicial  error, 
where  the  motion  was  tried  on  its  mer- 
its. Danforth  v.  iBurchfield  (Ala.),  7S 
So.  904. 

§  1040  (3)  Sustaining  Demurrer  to  Dec- 
laration, Petitioa  or  Complaint. 

Evidence  Showing  Ho  Recovery  under 
Count  Possible. — Where  the  evidence 
showed  that  there  could  have  been  no 
recovery  under  a  count  of  the  complaint, 
the  erroneous  sustaining  of  a  demurrer 
thereto  was  harmless.  Wilkinson  v. 
Birmingham,  193  Ala.  139,  58  So.  999. 

Benefit  of  Averments  Received  under 
Amended  Complaint. — Plaintiff  was  not 
prejudiced  by  the  sustaining  of  demur- 
rers to  counts  of  his  original  complaint 
where  his  amended  complaint  contained 
every  averment  of  the  original  complaint 
and  entailed  no  additional  burden  on  him 
in  presenting  his  case  for  trial.  McNeil 
t:  Munson  S.  S.  Line,  8  Ala.  App.  610, 
63  So.  459,  judgment  reversed  for  error 
in  giving  affirmative  charges  in  184  Ala. 
420.  63  So.  992. 

§  1040  (4)  Sustaining  Demurrer  to  Part 
oE  Declaration,  Petition  or  Com- 
plaint. 

Same  Question  Presented  by  Other 
Counts. — Scoggins  v.  Atlantic,  etc..  Ce- 
ment Co.,  J79  Ala.  213,  60  So.  175:  BlacH 
-.:  Smith,  etc.,  Co.,  179  Ala.  397,  «0  So. 
154.  See  the  title  APPEAL  AND  ER- 
ROR, §  1040  (4),  vol.  1.  p.  474, 

The  improper  sustaining  of  a  demur- 
rer to  counts  of  a  complaint  is  harmless, 
where  the  plaintiff  had  the  benefit  of  the 
same  matters  under  other  counts.  Wal- 
ker V.  Alabama,  etc.,  Railway,  194  Ala. 
MO.  70  So.  125;  Pence  V.  Mutual  Ben. 
Lite  Ins.  Co.,  180  Ala.  583,  «l  So.  817; 
Ex  parte  Bricken,  194  Ala.  148.  69  So. 
425;  Liverett  v.  Nashville,  etc.,  Railway, 
186  Ala.  Ill,  65  So.  ■54;  Rothrock  v.  Ala- 
bama, etc.,  R.  Co.  (Ala.),  78  So.  84. 

Sustaining  a  demurrer  to  several  counts 
of  a  complaint  is  not  prejudicial  to  plain- 
tiff where  the  resulting  amendment  did 
not  materially  change  the  complaint,  and 
the  original  counts  were  insufficient. 
North  Ontario  Packing  Co.  v.  Napier- 
McCall  Co.  (Ala.).  75  So.  143. 
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Paitkalar  Instances. — Sustaining  of 
demurrer  to  counts  for  conversion  held 
not  prejudicial  to  plaintiff  because  under 
a  count  as  to  which  a  demurrer  was 
overruled  he  had  the  benelit  of  the  claims 
bised  upon  the  conversion  alleged  in  the 
counts  as  to  which  the  demurrer  was 
sustained.  McAdams  &  Co.  v.  Smith,  8 
Ala.  App.  S15,  62  So.  1000. 

The  overruling  of  demurrers  to  com- 
plaint in  an  action  against  a  carrier  for 
damaKcs  caused  by  an  illegal  search  held 
hitmless  where  other  counts  of  the  com- 
plaint were  sufficient  and  the  instructions 
properly  applied  the  law.  Nashville, 
etc..  Railway  v.   Crosby,  183  Ala.  237,  63 

So.  889. 

In  a  personal  injury  action  by  a  serv- 
ant, where  the  case  was  submitted  on 
two  coanls,  one  alleging  defective  appli- 
ances and  the  other  the  negligence  of  the 
master's  superintendent,  and  the  count 
alleging  the  superintendent's  negligence 
was  insufficient,  the  overruling  of  a  de- 
murrer thereto  can  not  be  held  harmless 
in  view  of  the  verdict;  there  being  no 
showing  that  the  issues  raised  by  the 
improper  count  were  in  any  way  elimi- 
nated. Woodward  Iron  Co.  *.  Marbut, 
183  Ala.  310.  63  So.  B04. 

In  an  action  for  personal  injuries,  it  is 
harmless  error  lo  sustain  demurrer  to 
certain  counts  in  the  complaint,  where 
by  amended  counts  plaintiff  had  the 
wttie  issues  submitted  to  the  jury,  Wil- 
»n  r.  Gulf  States  Steel  Co.,  i»4  Ala.  311, 
»  So,  921, 

Same  Evidence  Admissible  —  Other 
Counts.— Action  of  court  in  sustaining 
demarrer  to  proper  count  of  complaint 
held  harmless,  where  other  counts  to 
which  demurrers  were  overruled  per- 
mitted the  introduction  of  all  the  evi- 
dence which  might  Itave  been  intro- 
duced under  it.  Bricken  v.  Sikes,  14  Ala. 
App.  187,  68  So.  801,  certiorari  denied  in 
Ex  parte  Bricken,  194  Ala.  148.  69  So. 
4SS:  Anderson  r.  Robinson.  182  Ala.  615, 
K  So.  512, 

Error  Rendered  HarmleBs  by  Verdict, 
—Where  the  jury  by  their  verdict  found 
that  plaintiff  took  nothing  except  under 
the  first  and  second  counts,  erroneous 
rulings  by  the  court  on  demurrers  to  the 
other  counts  are  harmless.     Greek-Amer- 


ican Produce  Co.  v.  Pappas,  9  Ala.  App. 

311,   63    So.    7»9. 

The  sustaining  of  a  demurrer  to  one 
count  of  a  complaint  held  harmless,  in 
view  of  the  determination  of  the  jury  as 
to  the  other  count.  Kimbrell  v.  Louis- 
ville, etc..  R.  Co..  191  .■Ma.  392,  67  So.  5m. 

Evidence  Inadmissible  under  Remain- 
ing Counts.— Bieker  t:  Cullman,  178  Ala. 
662.  S9  So.  625.  See  the  title  APPEAL 
AND  ERROR,  §  1040  (4),  vol.  1.  p.  574. 

Count  Containing  Averments  Not  in 
Other  Counts.- Appel  -.:  Selma  Street, 
etc.,  R.  Co..  177  Ala.  +57,  59  So.  161.  See 
the  title  APPEAL  .\ND  ERROR,  §  1040 

(4).   vol.    1,   p.    574. 

Error  Not  Cured  by  Proving  Allega- 
tions of  Another  Count. — Quinn  %'.  Pratt 
Consol.    Coal    Co..    177    Ala.  4.14.    50    So. 

49.  See  the    title  APPEAL  AND    ER- 
ROR. §  1040  (4).  vol,   1.  p.  574. 

Additional  Burden  of  Proof  Placed  on 
Plaintiff. — Error  in  sustaining  a  demur- 
rer to  a  count  of  the  complaint  alleging 
a  balance  due,  at  the  termination  of  a 
contract  of  agency,  at  invoice  prices  for 
coal  shipped  to  an  agent,  is  not  rendered 
harmless  by  the  fact  that  the  plaintiff 
had  the  benefit  oi  counts  alleging  that 
the  plaintiff  had  shipped  to  the  agent 
specific  quantities  of  coal  which  re- 
mained on  hand  and  specific  quantities 
which  had  been  sold  and  for  which  the 
agent  had  not  accounted,  since  the  bur- 
den was  thereby  placed  on  plaintiff  of 
proving  the  amount  of  the  sales  by  the 
agent.  Alabama  Fuel.  etc..  Co.  v.  Ala- 
bama  Fidelity,  etc.,   Co..   197   Ala.   rm.  73 

50.  374, 

S  lOtO  (A)  Sustaining  Demurrer' or  Ex- 
ceptions to  Plea  or  Answer. 
Matters  Available  under  General  Issue. 
—The  error,  it  any,  in  sustaining  demur- 
rers to  special  pleas,  is  not  prejudicial 
where  the  defendant  has  the  benefit  of 
the  defenses  under  the  general  issue  or 
(reneral  denial.  Baker  r.  Lehman,  etc., 
Co..  186  Ala.  493,  65  So.  321:  American 
Workmen  r.  James,  14  Ala.  App.  477.  70 
So.  976;  Western  Union  Tel.  Co.  v. 
Sledge,  7  Ala.  App.  «50,  6S  So.  390; 
Tallapoosa  County  Bank  v.  Salmon,  13 
Ala.  App.  589,  «8  So.  542;  Strain  v.  Ir- 
win,   195    Ala,    414.   70   So.   734;    Corry   V. 
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Sylvia  y  Cia.  1»2  Ala.  550,  68  So.  891; 
Parker  v.  Law  &  Sons,  194  Ala.  ft93,  60 
So.  879;  Tillis  %•.  Smith  Sons  Lumber 
Co.,  188  Ala.  122,  65  So.  1015 ;  Connora- 
Weyman  Steel  Co.  v.  Kilgore,  18S  Ala. 
643,  66  So.  609;  Padgett  v.  Gulfpoct  Fer- 
tilizer Co.,  11  Ala.  App.  306.  86  So.  S66; 
Sloss-Sheffield  Steel,  etc.,  Co.  v.  Smith. 
185  Ala,  607.  8i  So.  337;  Woodward  Iron 
Co.  V.  Finley,  189  Ala.  834,  «6  So.  587; 
Tri-City  Gas  Co.  v.  Connelly  Boiler 
Works,  8  Ala.  App.  650,  82  So.  333;  Louis- 
ville, etc.,  R.  Co.  V.  Turney.  183  Ala.  398. 
63  So.  885;  Uaybank  v.  Lumpkin,  180 
Ala.  559,  66  So.  584;  Central,  etc.,  R.  Co. 
V.  Campbell,  10  Ala.  App.  288.  64  So.  540; 
Camp  Transfer,  etc.,  Co.  v.  Bonham,  10 
Ala.  App.  258,  64  So.  649;  Louisville,  etc.. 
R.  Co.  V.  Mason,  10  Ala.  App.  283,  64  So. 
164;  Southern  R.  Co.  r.  Hayes,  183  .Ala. 
46S.  62  So.  874;  Barney  Coal  Co.  V.  Da- 
vis,  g   Ala.   App.   23S,  62  So.   985. 

Particular  Instancei.— In  an  action  on 
an  oral  agreement  modifying  a  written 
plea  alleging  fraud  in  the 
of  the  written  agreement, 
and  denying  the  making  of  the  oral 
agreement,  amounted  to  no  more  than 
the  general  issue,  and  ils  elimination  was 
not    prejudicial.     Hoffman    v.    Moreman, 


Ala,  i 


.  942. 


Where  a  written  contract  for  the  sale 
of  peach  trees  was  admitted  in  evidence 
under  the  general  issue,  defendant  beld 
not  prejudiced  by  the  sustaining  of  a  de- 
murrer to  a  plea  alleging  that  the  con- 
tract required  delivery  by  a  speci5ed 
dale,  and,  plaintiff  not  having  complied, 
defendant  refused  to  receive  the  trees. 
Copeland  v.  Union  Nursery  Co..  187  Ala. 
148.  6S  6o.  834. 

Where  plaintiff  in  an  action  of  trover 
was  not  entitled  to  recover  as  against 
defendants'  plea  of  genera]  issue,  rulfngs 
on  demurrers  to  special  pleas,  if  errone- 
ous, were  harmless.  Smith  v.  Davenport 
&  Co.,  12  Ala.  App,  456.  68  So.  545. 

The  defendant  in  an  action  of  trover 
can  not  complain  of  error  in  sustaining  a 
demurrer  to  a  plea  where  the  general 
issue  was  joined,  since  in  trover  that 
plea  puts  in  issue  ev*ry  matter  which 
might  be  pleaded  in  bar  except  a  re- 
lease. Stamps  V.  Thomas,  T  Ala.  App. 
622,  62  So.  314. 


In  a  servant's  action  for  compenu- 
tion  after  wrongful  discharge,  where 
matter  of  reduction  of  recovery  on  ac- 
count of  the  possibility  of  having  ob- 
tained other  employment  was  litigated 
under  general  issue,  error  in  sustaining 
demurrer  to  plea  setting  up  such  matter 
was  harmless.  People's  Shoe  Co.  f. 
Skally,  J96  Ala.  349,  71  So.  719. 

In  an  action  against  a  street  railway 
for  injuries  caused  by  tripping  over  a 
projecting  rail,  the  tact  that  defendant 
was  repairing  the  street  as  required  <by 
ordinance  and  the  obstruction  was  un- 
avoidable, being  admissible  under  the 
general  issue  also  pleaded,  sustaining  a 
demurrer  to  the  plea  thereof,  was  harm- 
less. Birmingham  R„  etc..  Co,  v.  Don- 
aldson. 14  Ala.  App.  160,  68  So.  596. 

In  a  father's  action  for  injuries  to  bis 
son,  it  was  harmless  error  to  sustain  de- 
murrers to  pleas  setting  up  plaintifirs 
negligence,  where  the  facts  available  in 
defense  were  available  under  the  gen- 
eral issue.  Huntsville  Knitting  Mills  Co. 
V.  Butner.  194  Ala,  317,  69  So.  960. 

Matters  Not  Available  under  General 
Issue. — Where  defendant  offered  no  evi- 
dence, the  erroneous  sustaining  of  a  de- 
murrer to  special  pleas,  of  which  he  could 
not  have  the  benefit  under  the  general 
issue,  is  reversible  error,  George  v.  Rob- 
erts.   186    Ala.    521,    65    So.    3*5. 

Pleas  Not  Supported  by  Proof, — 
Where  the  evidence  shows  that  a  plea 
could  not  have  been  established,  error  in 
sustaining  demurrer  thereto  was  harm- 
less. McCarver  v.  Griffin,  194  Ala.  634, 
69  So.  920. 

In  an  action  for  wrongful  death,  the 
overruling  of  a  demurrer  to  defendant's 
special  pleas  setting  up  subsequent  or 
concurrent  contributory  negligence,  if 
error,  was  harmless,  where  there  was  no 
proof  thereof,  and  the  verdict  could  not 
have  been  predicated  thereon.  Hoffman 
*.  Birmingham  R.,  etc.,  Co.,  194  Ala.  30, 
69   So,  551. 

Pleas  Not  Available  as  Defense  to 
Count — In  action  against  street  railwar 
for  injuries  in  collision,  where  railway's 
special  pleas  of  contributory  negligence. 
eliminated  on  demurrer,  were  not  avail- 
able in  defense  of  count  for  subsequent 
negligence,     ruling     on     demurrers     was 
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harmless  to  railroad.  Alabama  City,  etc., 
R.  Co.  V.  Lee  (Ala.),  76  So.  908. 

Rolins  Hannleu  in  View  of  Allega- 
tkns  in  Counts.— Sustaining  demurrers 
U>  pleas  asserting  right  of  defendants 
peaceably  to  retake  property  upon  plain- 
tiff's default  in  payment  held  not  preju- 
dicial error,  where  the  counts  to  which 
snch  pleas  were  addressed  averred  fac's 
oesaliving  a  peaceable  retaking.  Crews 
V.  Parker,  193  Ala.  3S3.  68  So.  287. 

Plea  of  Implied  Warranty — Express 
Warranty  Proved. — Any  error  in  over- 
ruling demurrers  to  pleas  of  implied  war- 
ranly  of  quality  is  harmless;  express  war- 
ranties pleaded  being  proven.  Grasselli 
Chemical  Co.  v.  City  Ice  Co.  (Ala.),  75 
So.  920. 

Special  .  Plea— Nonsuit  Suffered— Prej- 
ndice. — The  ruling  in  sustaining  detnnr- 
rers  to  special  pleas  in  confession  and 
avoidance  pleaded  with  the  general  is- 
sue reserved  for  review  by  suffering  a 
nonsuit  under  Code  1907,  g  3017,  is  not 
error  without  injury.  Bush  v.  Russell, 
!flO  Ala.  S90,   61   So.   373. 

Demurrer  Not  Specifying  Delect — Plea 
Amendable — Prejadice. — Where  a  demur- 
rer which  failed  to  point  out  the  only  de- 
fect in  a  plea  of  recoupment  was  im- 
properly sustained,  the  error  can  not  be 
considered  harmless,  because  the  appel- 
late court  can  not  assume  that  the  plea, 
(Ten  though  before  amended,  was  not 
capable  of  further  amendment  avoiding 
the  detect.  Central  Lumber,  etc.,  Co.  v. 
UcCltirc  Lumber  Co.,  180  Ala.  606,  61 
So.  SSI. 

Amended  Plea  Not  PreKnting  Same 
liiuei  —  Variance  —  Prejudice.  —  Where 
the  issues  under  the  plea  as  amended  a 
second  time  were  not  identical  with 
those  as  originally  amended,  the  im- 
proper sustaining  of  a  demurrer  can  not 
he  held  harmless  error  because  there 
was  a  variance  or  failure  of  proof  upon 
the  evidence  taken  under  the  issues  made 
by  the  plea  as  first  amended.  Central 
Lumber,  etc.,  Co.  v.  McCiure  Lumber 
Co..  ISO  Ala.  606,  SI  So.  891. 

Evidence  Showing  Variance  from 
ComiiJaiiit. — In  a  personal  injury  action, 
where  the  evidence  constituted  a  fatal 
variance  from  the  complaint,  errors  based 
on  mlingfs  upon  demurrers  to  the  pleaa 


and  the  giving  of  special  charges  are 
harmless.  Newberry  v.  Atkinson,  134 
Ala.  567.  64  So.  «. 

When  General  Charge  for  Defendant 
Authorized  as  to  Counts  Pleaded  to.— 
In  action  against  street  railway  company 
for  collision  damages,  rulings  itpon  ap- 
pellant's demurrer  to  defenda.-t's  special 
picas  as  applicable  to  counts  charging 
subsequent  negligence  and  willful  or 
wanton  negligence,  if  erroneous,  were 
without  injury  where,  on  the  evidence, 
the  general  charge  for  defendant  on  such 
counts  was  authorized.  Hambright  y. 
Birmingham   R.,   etc..   Co.    (Ala.),  77   So. 

70S. 

Ruling  Not  Rendered  Harmless  by  In- 
structiona. — Sustaining  a  demurrer  to 
valid  plea  of  defendant  employer  to 
count  of  servant  suing  for  injuries  under 
Employers'  Liability  .■\ct  (Code  1907.  § 
3910,  subd.  1)  held  not  rendered  harm- 
less by  instructions  that  plaintiff  must 
recover,  if  at  all,  only  tor  the  negligence 
of  a  superintendent.  Warrior  River  Coal 
Co.  V.  Thompson,  193  Ala.  G39,  69  So.  76. 

Ruling  Cured  by  v.rdict- The  elimi- 
nation of  a  special  plea,  asking  attorney's 
fees  as  special  damages  for  ejection  of 
a  passenger,  is  harmless,  where  the  jury 
found  for  defendant.  Kimbrell  v.  Louis- 
ville,   etc.,    R.    Co.,    191    Ala.    392,   67    So. 

586. 

Rulings  Held  Prejudicial.— Error  in 
sustaining  demurrer  to  plea  presentiiie:  a 
good  defense  in  an  action  on  notes  was 
harmful.  Tatum  t:  Commercial  Bank, 
etc.,  Co..  193  .Ala.  120.  69  So.  508. 

Where  a  miner  was  injured  by  a  fall 
of  rock,  and  the  evidence  showed  that  it 
was  caused  either  by  a  defect  in  the 
props  of  the  track  or  a  detect  in  a  car 
which  struck  a  prop,  the  sustaining  of  a 
demurrer  to  the  master's  -plea  setting  up 
the  miner's  failure  to  promptly  notify  it 
of  the  defect  in  the  track  can  not  be  held 
harmless.  Sloss-Sheffield  Steel,  etc..  Co. 
V.  Webster;  183  Ala.  332,  62  So.  764. 
§  1040  (7)  SusUining  Demurrer  to  Part 
of  Several  Pleas  or  Part  of  Answer. 

Receiving  Benefit  under  General  Issue.- 
— See  ante,  "Sustaining  Demurrer  or  Ex- 
ceptions to  Plea  or  Answer,"  §  1040  (9). 

Receiving  Benefit  under  Other  Plead- 
ings.— Birmingham  R..  etc.,  Co.  v.  Simp- 
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son,  177  Ala.  475.  59  So.  313;  Lonisville, 
etc.  K.  Co.  V.  Dilburn,  178  Ala.  600,  59 
So.  4:iH;  Empire  Life  Ins.  Co.  v.  Gee,  ITS 
Ala.  493.  60  So.  90;  Southern  R.  Co.  v. 
Foster.  7  Ala.  App.  487.  60  So.  W3,  See 
the    title    APPEAL    AND     ERROR,    S 

1040   (7),  vol.   1.  p.  577. 

Sustaining  of  demurrers  to  certain 
pleas  is  rendered  harmless  by  overruling 
demurrers  to  other  pleas  giving  defend- 
ant beiietit  of  everything  in  pleas  to 
which  demurrers  were  sustained;  the 
same  evidence  being  admissible  under 
the  remaining  pleas.  Southern  Indem- 
nity Ass'n  J'.  Hoffman  (Ala.  App.),  77 
So.  424:  Twin  Tree  Lumber  Co.  v.  Day, 
ISl  Ala.  S65.  61  So.  914;  Vogler  v.  Man- 
son  (Ala.),  76  So.  117;  Birmingham  R.. 
etc..  Co.  !■.  Johnson.  183  Ala.  352,  61  So. 
79:  Stadt  I'.  State,  13  Ala.  App.  27'S,  53 
So.  254;  National  Life  Ins.  Co.  i'. 
Hedgecoth  (Ala.  App.).  77  So.  422; 
United  States  Health,  etc,  Ins.  Co.  v. 
Coin,  197  Ala.  384.  73  So.  117;  Louisville, 
etc..  K.  Co.  V.  Turney,  183  Ala.  398,  63 
So.  8H5;  Birmingham  R.,  etc.,  Cb.  v. 
Donaldson.  14  Ala.  App.  160,  68  So.  596; 
Southern  R,  Co,  v.  Hayes,  194  Ala.  194, 
69  So.  641;  Eminent  Household  V.  Gal- 
lant, 194  Ala.  680,  69  So.  884;  Mutual 
Life  Ins.  Co.  v.  Witte.  190  Ala.  337,  67 
So.  263;  Massachusetts  Mut.  Life  Ins.  Co. 
V.  Crenshaw,  1B6  Ala.  460,  65  So,  65;  Ea- 
son  Druft  Co.  i:  Montgomery  Showcase 
Co..  1S6  Ala.  +54,  65  So.  345;  Sloss-Shef- 
field  Steel,  etc.,  Co.  v.  Reid,  184  Ala. 
647.  64  So,  334;  Sovereign  Camp  v.  Jones, 
11  Ala.  .\pp.  433,  66  So.  834;  Hagin  v. 
Shoaf.  9  .Ala.  App.  300,  63  So.  764,  cer- 
tiorari denied  in  Kx  parte  Shoaf.  186 
Ala.  394,  64  So.  615;  Central,  etc.,  R.  Co. 
r.  Broda,  190  Ala.  2f.6,  67  So.  437;  United 
States  Health,  etc..  Ins.  Co.  v.  Hill.  9 
Ala.  App.  222,  fi2  So.  934;  Mobile,  etc., 
R.  Co.  V.  Burch.  12  Ala.  App.  431.  69 
So.  5(19;  Jones  V.  Dunn  Hdw.  Co,.  193 
Ala.  95,  68  So.  811;  Birmingham  R.,  etc., 
Co.  ('.  Ayer,  192  Ala.  593,  69  So.  »6; 
Kwart  Lumber  Co.  i'.  American  Cement 
Plaster  Co.,  9  Ala.  App.  152,  62  So,  560; 
IjOng-Lewis  Hdw.  Co.  v.  Ewing,  8  Ala. 
App.  657,  62  So.  341;  S.  C,  13  Ala.  App. 
435,  68  So.  794;  Western  .^ssur.  Co.  v. 
Hann    (Ala.),  78  So.  S3S. 

Sustaining    demurrers    to   special   pleas 


was  harmless  error,  where  all  the  evi- 
dence which  could  have  been  offered 
under  them  was  admitted,  and  where  the 
court  charged  that  plaintiff  could  not  re- 
cover if  facts  set  up  in  such  pleas  ex- 
isted.    Wheat   V.    Union    Springs    Guano 

Co.,  195  Ala.   180,  70  So.  631. 

Where  Defendant  Entitled  to  Judg- 
ment  if  Any  Plea  Good.— Where,  under 
the  pleadings,  any  one  of  defendant's  spe- 
cial pleas  filed  to  the  complaint,  if  found 
good,  would  entitle  defendant  to  judg- 
ment, any  error  of  the  court  on  other 
pleadings  was  error  without  injury. 
Hertz  If.  Montgomery  Journal  Pub.  Co., 
9  Ala.  App.  178,  62  So.  564. 

SuBtaining  demuirer  to  a  plea  of  cen- 
etal  iBsue  was  not  prejudicial  to  defend- 
ant, where  the  general  issue  was  other- 
wise pleaded.  Western  Union  Tel.  Co. 
i:   Hughston.   191   Ala.   434,   67   So.   670. 

ParticuUr  Inatancea.  —  In  an  action 
against  a  railroad  for  personal  injury, 
any  error  in  sustaining  demurrers  to  de- 
fendant's pleas  held  not  injurious,  where 
the  demurrer  to  other  pleas  setting  up 
the  same  defense  was  overruled.  Cen- 
tral,  etc..   R.   Co.  V.   Chambers,    194    Ala. 

152,  69  So.  518. 

In  action  on  guaranty  given  as  collat- 
eral to  mortgage,  rejection  of  -plea  held 
harmless,  as  the  same  defense  mig;ht 
have  been  made  under  the  plea  upon 
which  the  case  went  to  the  jury.  Nor- 
vell  V.  Gilreath,  189  .\la.  452,  66  So.  635. 

taining  a  demurrer  to  defendant's  plea 
setting  up  failure  of  consideration  was 
not  rendered  harmless  because  the  de- 
murrer was  overruled  as  to  one  plea 
which  also  contained  the  averment  as  to 
failure  of  consideration;  such  plea  being 
broader  than  the  others.  Tatum  v.  Com- 
mercial iBank,  etc.,  Co.,  165  Ala.  241,  M 
So.  561. 

In  motorman's  action  for  injury  by  col- 
lision, defendant,  under  plea  of  his  fail- 
ure to  stop  the  car  until  too  late,  held  to 
receive  full  advantage  of  subsequent  pleas 
of  violation  of  rule  and  as  to  speed  of 
car,  to  which  demurrers  were  sustained. 
Birmingham  R.,  etc.,  Co.  v.  Colbert,  190 
Ala.  239,  67  So.  513. 

Error,  if  any.  in  sustaining  a  demurrer 
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to  pleas  setting  up  the  defense  of  con- 
tributory negligence  was  harmless,  where 
bjr  other  pleas  the  defense  was  presented 
in  as  favorable  a  light  as  possible.  Cedar 
Crtek  Store    Co.   v.    Steadham,   187   Ala. 

an.  a  So.  984. 

Sustaining  demurrers  to  pleas  of  con- 
tiibntory  negligence  was  not  reversible 
error,  where  defendant  received  under 
anoiher  plea  the  benefit  of  the  legal  ef- 
fect of  the  pleas  demurred  to.  Birming- 
h»ra  V.  Muller.  197  Ala.  «54.  73  So.  30. 

Sustaining  a  demurrer  to  a  plea  of  jus- 
tification was  harmless  it  being  aubstan- 
tiallf  the  same  as  another,  not  supported 
bj'  evidence,  and  it  not  appearing  how 
the  ruling  could  have  deterred  defendant 
from  any  proof  he  had  of  the  other. 
Empire  Improv.   Co.  v.   Lynch,   lai  Ala. 

473.   62   So.    16. 

In  action  for  slander,  where  defendant. 
ander  special  plea,  had  benefit  of  defense 
of  privilege,  erroneous  rulings  on  demur- 
rers to  other  pleas  setting  up  defense 
were  without  injury  to  him.  Donaldson 
r,  Roberson   <Ala.   App.>,   73   So.   223. 

Where  luue  Contested  and  Evidenca 
Taken,— Sustaining  demurrers  to  -portions 
of  an  answer  and  cross-bill,  alleging  the 
lesiors'  waiver  of  their  right  to  cancel 
the  lease  for  nonpayment  of  rent,  is  not 
prejudicial  error,  where  this  defense  was 
a  contested  issue  on  which  evidence  was 
taken.  Eagle  Coal  Co.  v.  Gravlee,  196 
Mi.  188.  72  So,   30. 

Benefit  Not  Received  under  Otfier 
Pleti. — In  an  action  on  a  note  given  for 
the  price  of  land,  error  in  sustaining,  as 
*gainst  defendant's  plea  setting  up  that 
consideration  had  failed,  in  that  plaintiff 
bad  no  title  and  failed  to  deliver  pcksses- 
'ion,  demurrer  invoking  the  doctrine  that 
ih*  purchaser  can  not  resist  an  action  at 
'»w  on  a  note  given  for  the  purchase 
money  so  long  as  he  remains  in  posses- 
Jion  under  the  contract,  was  not  harm- 
less to  defendant  or  the  ground  that  un- 
<1"  mother  plea,  alleging  that  the  note 
lied  on  was  without  consideration,  de- 
fendant, had  he  gone  to  trial  on  the  facts. 
winld  have  had  the  full  benefit  of  all 
evidence  under  the  plea  demurrer  to 
wbich  was  sustained.  Gidley  v.  Gidley 
fAIa.),  T8  So.  Ml. 


§  10(0  (S)  Sustaining  Demurrer  to  Rep- 
lication or  Reply. 
Matters  Available  under  Other  Replt 
cations. — The  sustaining  of  demurrers  to 
special  replications  was  not  prejudicial, 
where  the  matters  therein  set  up  were 
available  under  a  replication  to  which  no 
demurrer  was  sustained.  Moore  v.  Whit- 
mire.  189  Ala.  615,  66  So.  601. 

Where  plaintiff's  special  replications 
merely  traversed  some  of  the  averments 
of  the  plea,  and  the  facts  averred  were 
admissible  under  the  general  traverse  of 
the  general  replication,  the  sustaining  of 
demurrers  to  such  special  replications 
was  not  prejudicial  error.  Clancy  f. 
Taylor,   la  Ala.  App.  557,  68  So.  522. 

Replications  Constituting  Mere  De- 
nials of  Picas.— It  was  not  prejudicial  er- 
ror to  eliminate  by  demurrer  replications 
invoking  the  principle  that  a  separate  de- 
mand against  one  plaintiff  can  not  be  set 
off  against  a  joint  demand,  which  were 
in  eflect  mere  denials  of  pleas  predicated 
upon  claims  against  the  plaintiffs  jointly. 
McRight  V.  Farned   (Ala.).  76  So.  975. 

Where  Another  Plea  Constituted  CoiU' 
plete   Answer    to    Complaint. — Errror,    if 


any, 


mmg  i 


I  rep- 


plea,    was    harmless 

where  the  undisputed  evidence  sustained 
another  plea  constituting  a  complete  an- 
swer to  the  complaint.  Whitehead  r. 
Colter  (Ala.  App.),  76  So.  484. 

Question  Contested  and  Evidence 
Taken. — Sustaining  demurrer  to  replica- 
tion was  harmless  to  plaintiff,  where 
question  to  which  replication  was  ad- 
dressed was  fully  contested  in  evidence, 
without  any  objection  that  evidence  "was 
without  issues.     Davis  v.   Findley  (Ala.), 

78    So.    869. 

Issue  Joined  »n  Pleas — Failure  of 
Proof. — The  overruling  of  demurrers  to 
special  replications  to  pleas  by  way  of 
set-off  was  not  prejudicial,  where  issue 
was  joined  on  the  pleas,  but  defendant 
failed  to  prove  them.  Jones  v.  Dunn 
Hdw.  Co,,  192  Ala.  99,  68  So.  811. 

Cure  by  Trial  of  Issue  and  Itiatrnction. 
— In  a  landlord's  action  for  rent,  where 
the  parties  tried  the  case  on  the  theory 
that  it  was  an  issue  whether  the  rent  was 
reduced  in  lieu  of  plaintiff's  obligation  to 
repair,    and    an    instruction    on    the   point 
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was  given,  plaintiEE  could  not  complain 
that  the  issue  was  eliminated  by  the  rul- 
ing of  the  court  on  demurrers;  any  er- 
ror in  the  ruling  being  cured  by  the 
charge.  Buerger  v.  Mabry  (Ala,  App.), 
73  So.  135. 

Plea  of  Statute  of  Prauda — Evidence 
blowing  Statute  Inapplicable. — Where  a 
reply  setting  up  the  statute  of  frauds  was 
erroneously  eliminated  by  demurrer,  it 
was  not  prejudicial  where  the  evidence 
showed  the  statute  was  not  applicable. 
McRight  V,  Famed  (Ala.),  76  So.  976. 
§  1(H0  (ft)  &ror  in  Sustaining  Demurrer 
Cured  by  Amendment. 

Amended  Convlaint.^See  ante,  "Sus- 
taining Demurrer  to  Declaration,  Peti- 
tion  or   Complaint,"  §   1040    (3). 

Amended  Special  Plea.  —  Defendant 
can  not  predicate  reversible  error  upon 
court's  sustaining  demurrer  to  his  spe- 
cial plea  before  amendment,  where  de- 
murrer was  overruled  after  amendment 
which  placed  no  additional  burden  on 
defendant.  Gardiner  v.  Solomon  (Ala.), 
75  So.  621. 

§  1040  (10)  Overruling  Demurrer  or  Ex- 
ceptions to  Declaration,  Petition, 
Comidaint  or  Bill.  ' 

See  post.  "Overruling  Demurrer  or 
Exception  to  Part  of  Declaration,  Peti- 
tion or  Complaint,"  §  1040  (11). 

Surplus  Allegation^  as  to  Attorney's 
Fees.— Smith  v.  Witcher,  lao  Ala.  102,  60 
So,  391.  See  the  title  APPEAL  AND 
ERROR.  S  1040  (10).  vol.  1,  p,  5B0. 

Error  Cured  by  Decree  Granting  Relief. 
— On  a  bill  to  foreclose  a  mortgage  and 
to  enforce  a  vendor's  lien,  the  chancel- 
lor's error  in  overruling  a  demurrer  on 
the  Rroutfd  that  the  bill  was  solely  to 
foreclose  the  mortgage  held  harmless, 
where  the  final  decree  established  the 
mortgage  and  upon  the  evidence  properly 
granted  relief  by  foreclosure.  Hunter  v. 
Taylor.  is»  Ala.  104,  66  So.  671. 

HarmleBi  Error. — In  an  action  for  per- 
sonal injuries  caused  by  defendant's  au- 
tomobile, "where  a  verdict  of  $850  waa 
given  on  rount  of  simple  negligence,  ahd 
punitive  damages  were  not  awarded,  er- 
ror in  overruling  a  demurrer  to  a  count 
on  willful  and  wanton  injury  by  a  serv- 
ant, which  did  not  allege  that  it  was  done 


in    the    course    of   bis    employment,    was 
harmless.      Uorrison   v.    Clark,    IM    Ala. 

670,   72   So.   305. 

Prejudicial  Error. — In  action  against 
receiver  of  railroad  for  maintaining  a. 
nuisance,  action  of  trial  court,  in  overrul- 
ing demurrer  to  complaint  on  ground 
that  it  failed  to  allege  the  defendant  had 
any  notice  or  knowledge  of  the  nuisance, 
or  had  been  requested  to  abate  it,  -was 
not  harmless  error.  Lamb  v.  Ro'berts, 
196  Ala.  679,  72  So.  309. 
§  low  (11)  Overruling  Demurrer  or  Ex- 
ception to  Part  of  Declaration,  Pe- 
tition or  Complaint. 

Affirmative  Charge  for  Defendant  on 
Counts  Involved. — Where  the  court  sub- 
sequently gave  the  affirmative  charge 
for  defendant  as  to  each  of  several  counts 
to  which  demiirrer  had  been  interposed 
and  overruled,  the  overruling  of  such  de- 
murrers was  harmless.  Hancock  v. 
State.  14  Ala.  App,  91.  71  So.  973. 

The  error,  if  any,  in  overruling  a  de* 
murrer  to  a  count  in  the  complaint  was 
harmless,  where  the  court  gave  the  gen- 
eral affirmative  charge  for  defendant  as 
to  that  count.  Central,  etc..  R.  Co.  v. 
Hingson.  186  Ala.  40,  6S  So.  45. 

Where  Evidence  Supported  Otiier  Suf- 
ficient Counts.— Shannon  v.  Lee.  178  Ala. 
463.  60  So.  99.  See  the  title  APPEAL 
AND  ERROR,  g  1040  (11).  vol.  1,  p.  581. 

No  Evidence  Supporting  Counts  In 
Question. — In  an  action  tried  to  the 
court,  where  no  evidence  in  support  of 
counts  1  and  2  was  introduced,  and  plain- 
tiff did  not  seek  to  sustain  the  judgment 
on  them,  the  overruling  of  demurrers  to 
such  counts,  if  erroneous,  was  harmless. 
Loy  V.  Reid,  11  Ala.  App.  2.11.  65  So.  855. 

Cure  by  Instruction  Withdrawing 
Counts. — See  post,  "Error  in  Overruling 
Demurrer  or  Exceptions  Cured  by 
Amendment.  Withdrawal  or  Abandon- 
ment." g  1040  (16), 

Withdrawal  by  Court  of  Evidence  un- 
der Count — Any  error  in  overruling  a 
demurrer  to  a  count  of  the  complaint  is 
not  reversible,  where  the  court  with- 
draws from  the  jury  the  evidence  under 
the  count.  Ballenger  v.  Shumate,  10  Ala. 
App.  329.  65  So.  416. 

Harmless    Error. — In    an    action    by    a 
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gtncral  insurance  agent 
roniract  with  subagent.  where  complaint 
contained  the  common  courts,  and  the 
only  issue  was  as  to  the  amount  due,  the 
owrnilinB  of  demurrers  to  defective  spe- 
dal  counts,  in  view  of  Practice  Rule  4S, 
(175  Ala.  xxi.  61  South  ix)  was  not  prej- 
udicial. Barnes  ;'.  Marshall.  193  Ala.  94, 
eg  So.  436. 

Prejudicial  Error, — Error  in  overrul- 
hif  demurrer  to  a  count  of  the  complaint 
in  assumpsit  which  did  not  show  with 
certainty  whether  plaintiff  relied  on  war- 
ranty of  a  bu^^  and  breach  thereof  or 
on  a  contract  to  give  a  warranty  and 
breach  of  such  contract  was  not  harm- 
less (0  defendant,  where  evidence  was 
offered  by  plaintiff  tending  to  support 
bot!i  theories  stated  in  the  count,  and 
one  of  such  theories,  that  defendant  con- 
Incted  to  furnish  a  five-year  written 
warranty,  but  broke  its  contract,  was  not 
covered  by  any  other  count  of  the  com- 
plaint. 5p3ldtn>g  iiig.  Co.  V.  Larren 
(Ala.  App.!.  77  So.  071. 

Error  in  overruling  a  demurrer  to  a 
count  on  the  ground  of  repugnancy  in 
joining  charges  of  wanton  and  simple 
negligence  was  not  rendered  harmless  by 
the  fact  that  the  complaint  contained 
two  good  counts  charging  simple  negli- 
gence alone,  -while  the  bad  count  only 
charged  wanton  negligence,  and  was  sub- 
niitted  to  the  jury  as  a  good  count  based 
on  wanton  negligence.  Central,  etc.,  R, 
Cn,  I-.  Mathis.  9  Ma.  App.  643,  64  So. 
197. 

Error  in  overruling  a  demurrer  to  a 
count  in  a  complaint  alleging  a  willful 
injury  on  which  the  court  submitted  only 
plaintiff's  right  to  recover  punitive  dam- 
>gei  was  not  'harmless,  ibecause  it  may 
have  been  good  as  a  count  in  simple  neg- 
ligence. Southern  R.  Co.  v.  Jarvis,  11 
Ala.  App.  *35,  66  So.  936. 
I IHO  (13)  Overnding  DemniTer  to  Plea 
or  Answer. 

Hatters  Available  under  General  la- 
«*.— Wroi^fal  overruling  of  demurrers 
to  pleas  is  harmless  where  under  the 
complaint  all  matters  of  defense  could 
t*  presented  under  general  issue.  South- 
ft  Indemnity  Ass'n  v.  Hoffman  (Ala. 
■^PP.).  77  So.  424. 


Where    General   luue    It    Onl?  Valid 

Plea. — In  action  for  damages  in  highway 
collision,  where  demurrer  to  plea  of  con- 
tributory negligence  was  erroneously 
overruled,  but  the  only  valid  plea  was 
the  general  issue,  and  there  was  evi- 
dence tending  to  show  that  defendant 
was  guilty  of  negligence,  the  erroneous 
ruling  could  not  be  said  to  be  error  with- 
out injury.  Cook  v.  Standard  Oil  Co. 
(Ala.   App.").   T3   So.   763. 

Where  No  Proof  Offered  under  Pleas. 
— Bowen  V.  Pennsylvania  Coal  Co.,  179 
Ala.  410,  60  So.  835.  See  the  title  AP- 
PEAL AND   ERROR,   S  10*0  (13),  vol. 

1,  p.  592. 

Overruling  Insufficient  Plea  —  Issne 
Raised  by  Replication. — Where  defend- 
ant's plea,  setting  up  cancellation  of  the 
fire  policy  in  suit,  was  insufficient,  it  can 
not,  after  demurrer  overruled,  complain 
that  a  proper  issue  was  raised  -by  the 
reiplication.  Farmers'  Mut.  Ins.  Ass'n  *. 
Tankersley,  13  Ala.  App.  524,  69  So.  «0. 

Ruling  Harmless  tmder  Instruction. — 
The  overruling  of  demurrers  to  pleas  in 
answer  for  insufficient  statement  of  the 
character  of  contributory  negligence 
that  would  bar  recovery  ts  immaterial, 
where  the  court  instructed  that  plaintiff 
could  not  recover,  unless  defendant's 
driver  was  guilty  of  simple  negligence 
after  discovery  of  the  peril  of  plaintiff's 
intestate.  Renfroe  '■•  Collins  &  Co. 
(Ala.),  78  So.  395. 

Where  judgment  was  for  plaintiff,  and 
he  appeals  from  an  insuSident  awdrd,  he 
can  not  complain  of  the  overruling  of  a 
demurrer  to  a  plea  purporting  to  set  up 
a  complete  defense,  for  such  ruling  was 
harmless.  Morris  v.  Bragan,  T9S  Ala. 
372,  70  So.  717. 

§  low  (14)  Overruling  Demurrer  or  Ex- 
ceptions to  Part  of  Several  Pleas  or 
Answers. 

Receiving  Benefit  tmder  General  lisoe. 
— See  ante,  "Overruling  Demurrer  to 
Plea  or  Answer,"  §  1040  (13). 

Receiving  Benefit  under  Other  Pleas. — 
In  action  against  street  railway  com- 
pany for  collision  damages,  error  in  over- 
ruling appellant's  demurrer  to  some  of 
defendant's  special  pleas  to  count  charg- 
ing negligence  was  without  injury  where 
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some  of  the  pleas  were  good  'and  W' 
proven    without    dispute.      Hambright 
Birmingham    R.,   etc..    Co.    (Ala.),    "   So. 
702. 

Defendant  Entitled  to  General  Charge 
on  Other  Pleas. — Bason  v.  Alabama, 
K.  Co.,   179  Ala.  399,  60  So.   92H.      See    the 

title    APPEAL   AND     ERROR.   §     1040 
(14),  vol.  1.  p.  S84. 

No  Offer  of  Proof  to  Support  Pleas.— 
Any  errqr  in  overruling  demurrers  to 
special  pleas  was  harmless;  no  evidence 
to  sustain  them  being  offered.  Rawleigh 
Medical  Co.  r.  Hooks  (Ala.  App.).  73 
So.  310. 

Undisputed  Evidence  Disproving  Count 
Pleaded  to.~£rror  in  sustaining  pleas  of 
contrtbutory  negligence  to  a  count  alleg- 
ing wanton  injury  is  harmless,  where  the 
undisputed  evidence  shows  that  there 
was  no  wanton  injury.  Walker  i'.  Smith 
(Ala.).  74  So.  451. 

§  1040  (16)  Overruling  Demurrer  to  Rep- 
lication or  Reply  or  Subsequent 
Pleading. 

Ovemiling  Demurrer  to  Replication. — 
Althoue:h  a  replication  was  disorderly  in 
repeating  allegations  of  complaint,  error 
in  overruling  demurrer  was  harmless, 
where  it  sufficiently  answered  the  plea 
and  raised  a  meritorious  is^ue.  Wein- 
stein  I-.  Citizens'  Bank  (Ala),  75  So,  397. 

■Error  in  overruling  demurrer  to  repli- 
cation to  plea  of  non  est  factlim  in  ac- 
tion by  holder  of  note  held  harmless,  in 
view  of  defendant's  admission  that  he 
signed  the  note.  Weinsfein  v.  Citizens' 
Bank    (Ala.),   75   So.   397. 

Special  Replication  Amounting  to  Gen- 
eral Replication.— Overruling  of  demur- 
rer to  special  replication,  which  in  effect 
was  a  general  replication,  held  not  to  in- 
jure defendant.  National  Life,  etc..  Ins, 
Co.  r.  Singleton,  19o  .\\a.  S4.  69  So.  80. 

Special  Replication  Merely  Denying 
Averments  of  Plea.— The  counts  of  a 
complaint,  averring  the  relationship  of 
passenger  and  carrier,  between  plaintiff 
and  defendant,  charge"!  that  after  plain- 
tiff had  reached  her  destination  defend- 
ant's train  on  which  she  was  being  car- 
ried did  not  stop  a  reasonably  sufRcient 
length  of  time  for  her  to  alight,  and  that 


while  she  was  near  the  Steps  of  the  coach 
one  of  defendant's  servants  recklessly, 
wantonly,  and  intentionally  injured  plain- 
tiff by  taking  hold  of  her  and  pulling  her 
off  the  train  while  it  was  in  motion.  The 
defendant  pleaded  contrihutory  negli- 
gence, in  that  the  train  stopped  a  suffi- 
cient length  of  time  at  plaintiff's  station 
to  allow  passengers  to  embark  or  debark; 
that  plaintiff  failed  to  get  off  of  the  train 
at  her  destination,  though  she  knew  it 
had  l)een  reached,  but  after  the  train  was 
put  in  motion  she  ran  out  of  the  train 
and  jumped  from  the  steps,  falling  and 
receiving  injuries.  A  second  plea  averred 
the  same  facts,  and  that,  though  warned, 
plaintiff  jumped  from  the  train.  A  spe- 
cial replication  to  the  two  pleas  alleged 
that  plaintiff's  acts  were  done  as  a  re- 
sult of  the  invitation,  direction,  or  requesl 
of  defendant's  servants.  Held,  that  it 
was  not  reversible  error  to  overrule  the 
demurrer  to  the  replication,  which 
merely  denied  the  special  averments  in 
the  second  plea,  although  plaintiff  might 
have  had  the  benefit  of  such  matters  un- 
der a  general  replication,  the  replica- 
tion being  good  as  to  the  first  plea. 
Central,  etc..  K.  Co.  v.  Mathis.  196  Ala. 
33.  71  So.  874. 

Replication  in  Several  Counts  Partly 
Good. — Error,  if  any,  in  overruling  de- 
murrers to  a  replication  which  was  made 
in  a  number  of  counts,  is  harmless  where 
some  portion  of  the  replication  was  valid. 
and  plaintiff  could  have  recovered  under 
it.  Knights  v.  Gillespie,  14  Ala.  App. 
493,  71   So.  87. 

Where  Proper  Issues  Were  Submitted 
to  Jury, — Error  in  overruling  demurrer 
to  replication  was  harmless  where  true 
issue  was  submitted  to  jury  in  view  of 
Supreme  Court  rule  45  (17S  Ala.  xx'i,  61 
South,  ix)  confining  reversals  to  error 
probably  injuriously  affecting  substantial 
rights.  Clinton  Miii.  Co.  v.  Bradford 
(\\a.),  7B  So.  74. 

Proiof  Showing  Plaintiff  Entitled  to  Re- 
cover under  Another  Replication. — Error 
in  overruling  demurrers  to  some  of  the 
replications  is  harmless  where  the  proof 
established  beyond  dispute  another  rep- 
lication which  entitled  plaintiff  to  re- 
cover. United  States  Health,  etc.,  Ins. 
Co.  V.  Goin,  197  Ala.  5B4,  73  So.  117. 
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OveTTaling  Demurrer  to  Rejoinder— 
Dedfion  on  Another  Ground. — I  n  as- 
sumpsit, where    defendant's    rejoinder    to 


replies 


}  his  3 


insnfRdent  and  was  demurred  to,  errjr 
in  overruling  the  demurrer  was  harmless, 
where  the  court  did  not  find  for  defend- 
ant on  the  plea  of  set-oflf,  but  only  be- 
cause plaintiff  on  the  evidence  was  not 
entitled  to  recover.  Traweek  v.  Hauler 
(Ala.),  75  So.  152. 

Rejoinder  ContaininE  Plea  Already  In- 
terposed.—In  action  on  note,  though  de- 
fendant's rejoinder  contained  plea  of 
payment  which  had  been  interposed, 
overmling  demurrer  to  rejoinder  on  that 
I  ground  was  harmless  to  plaintifl.     Man- 

I  son  I'.  Sutterer  (Ala.),  77  So.  375. 

'         {  lOU  (1«)  Error  in  Overruling  Demur- 
j  rer  or  Exceptions  Cured  by  Amend- 

ment, Withdrawal  or  Abandonment. 
Withdrawal     oi    Counts    from    Jury. — 
I  The  overruling  of  demurrers  to  defective 

I  counts    is    harmless,     where    they     were 

j  charged   out   of    the    case.     Birmingham 

Boltljng   Co.   V.   Morris,    IBS   Ata.  «Z7,   60 
I  So.  8S. 

Where  the  court  in  its  oral  charge  af- 
I  fiimaiively  excluded  first  count  of  com- 

plaint from  jury's  consideration,  error  in 
overruling  demurrer  thereto  was  harm- 
less to  defendant  Northern  Alabama  R. 
Co.  c.  Foster,  etc..  Co.  (Ala.).  76  So.  970. 
Withdrawal  of  Evidence  under  Count. 
—See  ante,  "Overruling  Demurrer  or 
'  Exception  to   Part  of   Declaration,   Peti- 

tion or  Complaint,"   |   1040    (11). 
i         f  lOU.  — -  Amendments    and    Supple- 
mental Pleadings. 
f  lOU  (1)  Amendment  in  General. 

Quo    Warranto — ^Jury    Trial — Statutes. 

—An  objection  to  an  amendment  to  the 

information  in  quo  warranto  that  it  made 

!  Code  1907,  §   5430.   the  'basis  of  the   in- 

I  formation,    instead    of    §    5453.    and    that 

wider  the  latter  section  a  jury  trial  may  be 

demanded,  while  the  trial  is  by  the  court 

j  under  g  5450,  was  purely  technical,  where 

no  jury  had  been  demanded  at  the  time 

of  the  amendment,  and  especially  where 

the  information  before   such  amendment 

also  stated  a  ease  under  %  5450.     State  v. 

Birmingham    Waterworlcs    Co.,     185     Ala. 

!  SM.  64  So.  23. 


IMl   (>)    Of  Declararion,    Petition    or 
Complaint. 

Where  the  complaint  for  breach  of  an 
agreement  to  repurchase  corporate  stock 
al  a  specified  price  supported  a  default 
judRnient  for  the  agreed  price,  an  amend- 
ment after  service  on  defendant  to  allege 
:hat  plaintiff  thereby  tendered  the  stock 
to  defendant  did  not  prejudice  defend- 
ant- McGowin  v.  Dickson,  182  Ala.  181, 
Tis  So.  eas. 

Requiring  Amendment  Not  Increasing 
Plaintiff's  Burden. —  In  a  passenger's  ac- 
tion for  damages  in  being  ejected  from 
defendant's  waiting  room,  a  ruling  requir- 
ing an  amendment  to  the  complaint  to 
meet  a  demurrer,  which  added  nothing  to 
its  legal  effect,  nor  increased  plaintiffs 
burden,  was  harmless  error.  Widener  v. 
.Alabama,  etc.,  R.  Co..  104  .\la.  115,  69  So. 
558. 
g  1042.  Striking  Out  or  Diunisaing. 


Where  Demurrer  Proper.— The  fact 
that  a  plea  was  erroneously  disposed  of 
on  motion  to  strike,  rather  than  on  de- 
murrer, is  not  sufficient,  under  Supreme 
Court  Rule  45,  to  require  a  reversal,  no 
substantial  rights  of  the  party  complain- 
ing havin&  been  affected  thereby.  Sher- 
rod   -.:  .State.   14   Ala.   App.   57,  71   So.  76. 

Receiving  Benefit  of  Matters  in  Plead- 
ings Stricken. — The  error  in  striking  out 
a  plea  is,  without  injury  to  defendant,  per- 
mitted to  prove  the  facts  set  up  in  the 
plea.  Garner  v.  Morris,  187  Ala.  658,  6S 
So.  1000. 

While  not  approving  the  practice  of 
testing  the  sufficiency  of  pleas  by  motion 
to  strike,  it  is  unnecessary  to  decide 
whether      so      striking     defendant's    pleas 


(ed 


sible 


de- 


fendant was  permitted  to  have  the  full 
benefit  of  the  defenses  outlined  in  such 
pleas.  Stewart  v.  Smith  (Ala.  App.).  78 
So.  724. 

Where  question  of  consideration  was 
the  subject  of  a  great  part  of  testimony 
and  defendant  had  the  benefit  of  hia  pleas 
as  to  consideration  of  guaranty  in  issue, 
striking  such  pleas  was  not  reversible 
error.  Dillworth  v.  Holmes  Furniture, 
etc.,    Co.    (Ala.    App.),    73    So.    2SS.       ' 
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Receiving  Benefit  of  Msttera  in  Plead- 
ing Diimiued. — Albritton  v.  Lott-Black- 
shear  Com.  Co..  ISO  Ala.  33,  60  So.  143. 
See  the  title  APPEAL  AND  ERROR.  § 
10«   (I),  vol.   1,  p.   58B. 

Matten  Available  under  General  laaue. 
— Error  in  striking  special  pleas  is  harm- 
less when  the  matters  contained  therein 
are  available  under  the  general  issue. 
People's  Shoe  Co.  v.  Skally.  IBS  Ala.  349, 

71  So.  719. 

Action  of  trial  court  in  striking  pleas 
is  not  reversible  error,  where  no  facts  are 
alleged  in  such  pleas  which  are  not  avail- 
able under  general  issue.  Hitnlsville 
Knitting  Mills  v.  Burner  (Ala.),  76  So.  54. 

Where  part  of  a  plea  is  good  only  in 
reduction  of  damages,  but  not  as  a  de- 
fense in  bar,  the  matter  is  available  un- 
der the  general  issue,  and  its  elimination 
from  the  plea  by  motion  to  strike  is 
harmless.  People's  Shoe  Co.  v.  Skally, 
106  Ala.  349,  71  So.  719. 

The  defendant  in  an  action  of  trovi 
can  not  complain  of  error  in  striking 
plea  where  the  general  issue  was  joined, 
since  in  trover  that  plea  puts  in  issue 
every  matter  which  might  be  pleaded  in 
bar  except  a  release.  Stamps  v.  Thomas, 
7  Ala.  App.  622.  62  So.  3H. 

Striking  Amendable  Pleas. — It  can  not 
be  said  that  striking  out  defective  pleas, 
which  I  were  capable  of  amendment,  is 
not  prejudicial  to  a  defendant,  and  for 
error  in  so  doing,  and  not  putting  plain- 
tiff to  demurrer,  thereby  withholding  op- 
portunity to  amend  to  meet  the  valid  ob- 
jections, a  judgment  for  plaintifF  must  be 
reversed.  Ashurst  i',  Arnold-Henegar- 
Doyle  Co.  (Ala.),  78  So.  386. 

Striking  Pleas  Not  Amendable. — In  an 
action  against  a  railroad  for  negligently 
firing  property,  pleas  of  contributory  neg- 
ligence being  incapable  of  amendment, 
error  in  striking  such  pleas  was  not  so 
prejudicial  to  defendant  as  to  work  a  re- 
versal of  judgment.  Southern  R.  Co.  v. 
Slade.  19S  Ala.  ■588,  68  So.  867. 

Striking  Complaint  on  Gamishment 
Bond—Amendment — Error  in  striking  a 
complaint  on  a  garnishment  bond  for  de- 
fective assignment  of  breach  is  not  cured 
by  permitting  the  plaintiff  to  file  an 
amended  cpunt,  which  is  also  stricken 
upon  the  same  ground.  Nelson  v.  Roths- 
child, 7  Ala. -App.  390.  62  So.  288. 


Where  a  complaint  for  breach  of  a  gar- 
nishment bond  has  been  stricken  on  the 
ground  of  defective  assignments  of  breach, 
the  court  can  not  assume  that  the  plain- 
tiff could  not  amend  the  complaint  to  cure 
the  defect,  so  as  to  render  the  striking 
harmless  error.  Nelson  !■.  Rothschild,  r 
Ala.  App.  300,  68  So.  288. 

Replication  Merely  Denying  Neceatary 
Averment  of  Plea. — A  replication  to  a 
plea  of  privilege,  in  an  action  for  libel, 
that  defendant's  comment  was  not  rea- 
sonable or  fair,  etc.,  held  a  mere  denial 
of  one  of  the  necessary  averments  of  the 
plea,  so  that  plaintiff  was  not  prejudiced 
hy  its  elimination  as  a  special  reply. 
Parsons  v.  Age-Herald  Pub.  Co..  181  -Ma. 
439,   6!    So.    345. 

HarmleBB  Error. — Where  the  court 
struck  out  defendant's  plea  of  nul  tiel 
corporation,  filed  without  leave  ^nd  after 
demurrer  to  complaint,  and  amendment 
of  complaint  rendered  the  ruling  harmless, 
there  was  no  reversible  error.  McDon- 
ough  V.  Commercial  State  Bank  (Ala. 
App.).  73   So.   754. 

Prejudicial  Error.— The  striking  of 
plaintifTs  replication  in  a  suit  to  recover 
upon  notes  was  reversible  error,  where 
the  only  issue  left  was  that  of  payment, 
and  not  whether  payment  was  made  to 
the  holder  of  the  note  sued  on,  and  where 
it  prevented  plaintiff  from  showing  that 
he  was  the  holder  in  due  course.  Oneonta 
Trust,  etc.,  Co.  v.  Box  (Ala.  App.),  73  So. 
759. 
§  lOU  <«)  Striking  Out  Part  of  Pleading. 

Matten  Available  tmder  Other  Counts 
in  Complaint.—Flaintiff  can  not  complain 
that  the  counts  in  the  complaint  were 
stricken,  where  those  remaining  were  am- 
ply sufficient  to  present  any  theory  of  the 
case  supported  by  the  evidence.  Helms 
I'.  Central,  etc.,  R.  Co..  388  Ala.  393,  65 

So.    470. 

Matters  Available  tmder  Traverse  to 
Cotmts. — Where  evidence  that  buyers  re- 
turned engine  to  defendants  as  agents  for 
manufacturer  rather  than  as  sellers  was 
admissible  under  a  general  traverse  to 
counts,  alleged  error  in  striking  pleas  set- 
ting  up  this  theory  was  harmless.  O'Rear 
V.  Walker  (Ala.),  75  So,  353. 

Different  Issues  or  Causes  of  Action  in 
Remaining  Cowits. — Error  in  striking  a 
count  of  a  complaint  for  trespass  to  lands 
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and  cutting  timber  therefrom  was  not 
cured  by  the  retention  of  another  count 
for  the  penalty  imposed  by  Code,  §  603S, 
for  cutting  trees  on  plaintiff's  land,  the 
wnsM  of  actions  stated  not  being  the 
same.  Corona  Coal,  etc.,  Co.  v.  Moore 
SUTe  Co..  IBS  Ala.  593,  65  So.  51. 

Where  the  issues  presented  were  ma- 
terially different,  the  fact  that  the  first 
and  second  counts  were  submitted  did 
not  render  harmless  court's  striking  the 
foarth  count  based  on  willful  and  wan- 
ton misconduct.  Sington  •'.  ,  Birming- 
ham R.,  eic,  Co.   (Ala.),  76  So.  48, 

Hatters  Available  under  General  Issue. 
—See  ante,  "SustaininR  Motion  to  Strike 
Out  or  Dismiss."   §   1043   (1). 

Hatters  Available  under  Other  Fleas, — 
Any  error  in  striking  out  pleas  on  motion 
was  without  injury,  where  they  set  up 
the  same  defense  as  that  set  up  in  an- 
other plea  which  was  not  stricken.  Baker 
r.  iBritt-Carson  Shoe  Co.,  188  Ala.  225,  66 

So.   47S. 

Put  of  Answer  Stricken  Included  in 
Otkere.— Louisville,  etc,  K,  Co,  v.  Mor- 
ris. 179  Ala.  239,  60  So.  933.  See  the  title 
-APPEAL  AND  ERROR.  §  10«  (S).  vol. 
1,  p.  SBB. 

}  lott  (4)  Denial  of  Motion  to  Strike  Out 
Part  of  Pleading. 

Kot  Ground  for  Reversal. — Even  if 
motions  to  strike  from  the  complaint  a 
claim  for  damage  be  well  grounded,  re- 
t'ual  thereof  is  not  ground  for  reverB^il. 
Birmingham  Transfer,  etc.  Co.  v.  Still, 
T  Ala.  App.   556,  61   So.  611. 

Remedies  to  Avoid  Injuriouii  Effect  of 
Kuling, — Error  may  not  be  predicated  on 
ruling  on  motions  to  exclLitc,  since  de- 
fendant may  protect  himself  against  in- 
jurious results,  in  case  of  error,  by  ob- 
jections to  the  evidence,  by  exceptions  to 
the  court's  oral  charge  authoriiing  re- 
covery, and  by  special  charges.  Rrook- 
side-Pratf  Min.  Co.  v.  Mc.Mister,  196  Ala. 
110.  72  So.  18, 

The  rule  of  the  Supreme  Court  is  not 
to  predicate  reversible  error  on  the  ac- 
tion of  the  court  against  motion  to  strike 
the  allegation  of  special  damages  whic'-i 
are  not  recoverable,  since  defendant  may 
protect  himself  against  injurious  conse- 
quences in  case  of  error  by  objections  to 
the  evidence,  by  exceptions  to  the  court's 


oral  charge  allowing  recovery,  and  by  re- 
quest for  special  instructions.  Roddam 
V.  Brown  (Ala.),  77  So.  403. 

Refuaal  to  atiikc  allegatioas  of  eridau 
tial  matters  from  a  complaint  for  assault 
and  rbattery  is  harmless;  they  being  de- 
scriptive of  a  particular  assault  and  bat- 
tery. Singer  Sewing  Mach,  Co,  v.  Meth- 
vin,  1S4  Ala,  554,  63  So,  897, 

Refusal  to  Strike  Claims  for  Damage! 
Not  Recovcrablc^Refusal  to  strike  from 
the  complaint  allegations  of  damages,  for 
which  the  law  allows  no  recovery,  ia  not 
reviewable  error.  Western  Union  Tel.  Co. 
V.  Hughston,  191  Ala.  484,  67  So.  670. 

Wbere  Same  Evidence  AdmiBaible  un- 
der Other  Pleadings. — Erroneous  refusal 
of  trial  court  to  strike  plea  on  demurrer 
is  harmless,  where  the  same  evidence  was 
admissible  under  another  plea  good  as 
against  demurrer,  Martin  V.  Walker,  198 
Ala.  469,  71  So,  667. 

§  1042  (S>  Effect  on  Error  of  Trial  or  De- 
termination. 

Cure  by  Verdict — A  verdict  for  de- 
fendant, in  an  action  for  setting  fire  to 
plaintiff's  property  near  its  right  of  way, 
determined  that  none  of  plaintiff's  prop- 
erty was  destroyed  by  a  fire  due  to  de- 
fendant's negligence,  so  that  elimination 
of  one  count  of  declaration  was  harmless 
error.  McCary  v.  Alabama,  etc,  R.  Co., 
183   Ala.    597,    62    So.    18. 

g  1043.  Interlocutory  Proceedings. 

Security  for  Costs. — Error,  if  any,  in 
allowing  a  nonresident  plaintiff  to  give 
security  for  costs  after  the  filing  of  the 
complaint  was  without  injury,  where  there 
was  no  dispute  but  that  defendant  owed 
the  amount  claimed  and  the  only  dispute 
was  as  to  credits  on  which  the  case  was 
tried.  Collcy  v.  Atlanta  Brewing,  etc., 
Co.,  196  Ala.  374,  72  So.  45. 
g  1046.  Conduct  of  Trial  or  Hearing  in 
General. 

Refusal  of  Instructions— Understandinf 
of  Jury  as  to  Correctneas, — A  statement 
disclosing  previous  refusal  of  instructions 
given  at  defendant's  request  held  not  to 
require  a  reversal,  where  the  jury  may 
have  understood  that  the  court  was  pur- 
suaded  that  such  instructions  were  cor- 
rect. Louisville,  etc.,  R.  Co.  v.  Bouchard, 
190  Ala.  157,  67  So.  265. 
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Remarks  of  Court  Subsequently  With* 
drawn. — Where  the  court  subsequently 
withdraws  from  the  jury  and  directs  ihtm 
not  to  consider  remarks  previously  made 
by  the  court,  any  error  in  such  remarks  is 
cured.  Henderson  r.  State,  11  Ala.  App. 
37,  6S   So.   721. 

§  1047.  Rulings  as  to  Evidence  in  Gen- 
eral. 

StiikinE  Out  or  Withdrawal— VV  litre 
evidence  inherently  illegal  is  t^xcludcd  on 
motion,  it  is  of  no  consequence  thai  the 
motion  did  not  point  out  the  true  uround 
o(  objection.  O'Neal  v.  Lovclt.  197  Ala. 
628,    73    So.    329. 

Where  witness  testified  that  -\ve  had 
been  telling  everybody  for  months  we 
were  moving,"  it  was  not  revorsible  error 
that  the  court  did  not  use  emphasis  in 
excluding  the  statement  "it  was  publicly 
known,"  immediately  followinK.  Ikdl  v. 
Seals   Piano,   etc.,   Co.   (Ala.),   TB   So.   806. 

Where,  in  an  action  for  the  death  of  a 
passenser.  witnesses  testified  thai  the  car 
in  which  she  was  riding  received  a  mighty 
jar,  while  other  witnesses  lesiitied  that 
there  was  no  unusual  jar.  the  error  in 
refusing  to  strike  out  testimony  as  to  a 
freight  train  breaking'  open  a  box  car 
some  time  during  the  summer  during 
which  the  accident  occurred  was  prej- 
udicial. Central,  etc..  R.  Co.  v.  Teasley, 
187  Ala.  610,  65  So.  981. 

Order  of  Proof. —  In  trover,  wherein 
plaintiff  claimed  title  under  a  mortgage, 
the  court  will  not  be  put  in  error  for  per- 
mitting proof  of  the  execution  of  the  mort- 
gage and  amount  due  before  the  paper 
was  produced,  when  the  mortgage  was 
immediately  thereafter  produced,  iden 
tified,  and  introduced  in  evidence,  ilnilcr 
Cotton  Oil  Co.  r.  Campbell  &  Son  (Ala. 
App.),  78  So.  6*3. 

Reopening  Case. —  In  suit  for  parlltio'i 
permitting  note  of  testimony  to  be  mate- 
rially amended  without  first  scttinc  :isidt 
submission  of  cause  for  final  decree  on 
pleadings  and  proofs  as  noted  by  the  reg- 
ister was  not  harmless  error.  Darling  r. 
Hanlon,  197  Ala.  455,  73  So.  20. 

Production  of  Documents— Second  Of- 
fer,— Where  documents  have  been  inlro- 
duced  in  evidence  without  objection,  a  sec- 
ond offer  is  superfluous,  and  hcnci'  not 
prejudicial.  National  Surety  Co.  r.  Cit- 
izens' Light,  etc.,  Co.  (Ala.),  78  So.  814. 


§   lOU.   Rulings    on    Questions  to    Wit- 
nesses. 
§   1048   (1)   Examination  of  Witnesses  in 

Exclusion  of  Question— Statement  Al- 
ready in  Evidence. — Refus.''.!  t'>  permit 
question  to  iwitness  which  bad  already 
been  answered,  and  the  answer  not  de- 
nied by  any  witness,  was  harmless.  Kloss- 
Shefheld  Steel,  etc.,  Co.  v.  Birmingham 
(Ala.),   78   So.   896. 

The  exclusion  of  a  question  which  re- 
quired a  rtpctition  of  a  statement  to  which 
witness  had  already  deposed  was  not  prej- 
udicial. Jefferson  Fertilizer  Co.  7;  Burns, 
10  Ala.  App.  301,  64  So.  867. 

Where  such  part  of  question  as  called 
for  legal  evidence  had  been  previously 
testified  to,  sustaining  objection  thereto, 
which  specified  no  ground  for  exclusion, 
was  not  prejudicial  error.  Wells  v.  Par- 
ker   (Ala.),  T5   So.   914. 

Exclusion  of  Questions  Not  Eliciting 
Desired  Testimony. — Where  defendant  la 
a  line  of  questions  tolally  failed  to  bring 
out  the  testimony  he  desired,  the  error, 
it  any,  in  ruling  out  the  questions  was 
harmless,  since  defendant  was  denied 
nothing.  Hudson  v.  Repton  State  Bank 
(Ala.  App.),  75  So.  6»5. 

Opinion  of  Expert — Facts  Elicited  on 
Cross- Examination. — Where  an  expert 
testified  that  an  engineer's  conduct  was 
careful,  but  did  not  give  the  facts  on 
which  he  based  bis  opinion,  the  error  was 
harmless,  where  they  were  brought  out 
on  cross-examination.  Knowlton  v.  Cen- 
tral, etc.,  R.  Co.,  193  Ala.  456.  68  So.  281. 

Harmless  Error. — It  is  not  reversible 
error  to  allow  plaintiff,  suing  a  railroad 
company  for  loss  by  fire,  sel  by  sparks 
from  a  locomotive,  to  ask  a  witness 
whether  he  had  ever  heard  of  a  locomo- 
tive setting  fire  to  a  building  110  feet 
from  the  (rack.  Louisville,  etc.,  R.  Co. 
{'.  Stanley.  186  .Ma.  95,  65  So.  39. 
§  1048  (4)  Refreshing  Memory  of  Wit- 
Prejudicial  Error. — In  an  action  against 
a  carrier  for  failure  to  deliver  freight,  er- 
ror in  sustaining  an  objection  to  a  ques- 
tion asked  the  agent  on  redirect  exam- 
ination whether  he  knew  the  facts  con- 
tained in  a  memorandum  when  he  made 
it,  after  he  had  testified  that  he  could  not 
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temember  the  facts  even  after  referring 
to  the  memorandum,  held  prejudicial. 
Soalhern  Railway  v.  Caldwell-Spence  Co., 
fl  Ala.  App.  583,  63  So.  975. 

HinnlcM  Error. — That  witness  was 
permitted  to  refresh  his  recollection  by 
referring  to  a  bill  would  be  harmless;  it 
not  appearing:  that  he  thereafter  testified 
lo  anything  shown  by  bill,  though  he  did 
uy  Ihat  he  was  sure  bill  was  reasonable. 
Denson  'V.  Acker  (Ala.),  78  So.  76, 
}  lOiS  (S)  Error  in  Question  Cored  by 
Answer  or  Failure  to  Aniwer. 

See  post,  "In  General,"  g  1050  (1). 

Erroneous  Question  Cured  by  Answer. 
—Error,  if  any,  in  allowing  question  to 
nnrse  as  to  whether  patient  knew  leg  had 
httn  amputated  held  rendered  harmless  by 
her  answer  stating  only  cognizable  facts. 
Barfield  r.  South  Highland  Infirmary,  191 
Ala.  553,  «8   So.  30. 

Kekvant  Answer  to  General  Qocr- 
tion. — Thai  a  question  was  so  general 
that  it  tnight  have  elicited  an  irrelevant 
answer  was  not  reversible  error  where  the 
answer  was  in  fact  relevant  and  material. 
Rogers  V.  Smith,  184  Ala.  506,  63  So.  530. 

Exduaioo  of  Question  Cured  by  An- 
swer.— Error  cannot  be  predicated  on 
sastaining  objection  to  question  asked 
witness,  where  the  witness  answered  the 
qnestion.  Thompson  v.  Alexander  City 
Cotton  Mills  Co.,  190  Ala.  184,  67  So.  407. 

Where  a  witness  answered  questions  to 
the  best  of  his  ability,  a  party  can  not 
complain  that  objections  were  sustained 
thereto.  Knowlton  r.iCentral,  etc.,  R.  Co., 
192  Ata.  458.  68  So.  281. 

Failure  to  Answer. — Error  in  overruling 
defendant's  objection  to  a  question  asked 
[ilaintiffs  witness  is  harmless,  where  the 
qnestion  was  never  answered.  Corry  v. 
Sjlvia  y  Cia,  192  Ala.  550,  68  So.  881. 

Error  can  not  be  predicated  on  ruling 
of  court  overruling  objection  to  improper 
question  where  no  answer  was  made  to 
the  question.  Shepherd  v.  Butcher  Tool, 
etc.,  Co.  (Ala.),  73  -So.  498, 

The  overruling  of  valid  objection  to 
question  that  was  not  answered  is  not 
prejudicial  error.  Huntsville  Knitting 
Mnis  V.  Butner  (Ala,),  f76  So.  54. 

Answer  Merely  Amounting  to  Refusal 
to  Answer. — In  action  for  conversion  of 
cotton,  it  was  error  not  to  sustain  objec- 
tion to  la  question  to  plaintiff  by  her  at- 


torney,  as  to  a  witness  testifying  for  de- 
fendant, whether  he  had  "ever  done  any- 
thing, in  any  way,  to  show  he  had  bad 
feelings  towards,  or  felt  good  towards, 
you;"  but  such  ruling  did  not  call  for  re- 
versal  of  the  judgment,  where  plaintiffs 
ver  was:  "I  can't  do  that,  I  won't 
expose  myself" — since  it  amounted  to  a 
refusal  to  answer  and  was  not  responsive, 
so  that  it  could  have  been  excluded  on 
motion,  and  it  appeared  that  the  only 
fact  testified  to  by  defendant's  witness, 
referred  to,  was  a  conversation  embodied 
in  a  predicate  laid  to  impeach  another 
witness.  Kelly  v.  Cook  {Ala.  App.),  73 
So,  2S0. 
§  104B  (6)  CrosB-Esamination. 

Prejudicial  Error.^  Alt  hough,  where  the 
data  are  all  clearly  before  the  jury,  the 
mere  calculation  of  interest  may  be  made 
by  it  and  the  exclusion  of  a  witness'  cal- 
culation can  not  be  prejudicial,  where  in 
a  suit  on  a  note  and  merfbandise  account 
the  rate  of  interest  was  in  dispute,  the  in- 
tention of  the  parties  was  material,  and 
the  record  does  not  indicate  that  the  data 
on  which  plaintiffs'  calculations  were 
based  were  before  the  court,  the  exclusion 
of  the  testimony  of  plaintiffs'  president  on 
cross-examination  as  to  how  he  had  cal- 
culated interest  was  .  prejudicial  error. 
Dominy  v.  Dowling-Martin  Grocery  Co., 
197   Ala,   685,   73   So,   381. 

Harmless  Error. — In  an  action  on  notes 
defended  on  the  ground  of  breach  of  plain- 
tiffs' agreement  to  pay  for  Mitchell  au- 
tomobiles as  ordered  by  defendant,  ques- 
tion to  a  plaintiff  on  cross-examination 
whether  he  ever  offered,  after  the  notes 
were  given,  to  pay  for  cars  was  harmless 
error.  Lehman  v.  Austin,  193  Ala.  244, 
70   So.   653.  ' 

Defendant  employer  can  not  complain 
on  its  appeal  that  it  was  not  permitted  to 
cross-examine  the  injured  servant  as  to 
his  reasons  for  making  affidavit  that  he 
was  over  21  years  of  age,  he  having  tes- 
tilied  that  he  was  ^nder  SI;  the  affidavit 
that  he  was  over  21  having  been  intro- 
duced to  establish  and  having  established 
the  contradiction,  which  it  was  necessary 
for  plaintiff,  and  not  for  defendant,  to  ex- 
plain or  reconcile.  Caravella  Shoe  Co.  v. 
Hubbard   (Ala.),  78   So.  899, 

Error  Cured  by  Subsequent  Evidence.— 
Erroneous     sustaining    of     objection     to 
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question  on  cross -ex  am  in  a  Eion,  whether 
plaintiffs  hand  was  so  numb  that  he  could 
not  feel  a  pick  handle  if  he  was  working 
with  it,  was  cured  by  a  later  statement  of 
the  witness  that  he  could  feel  a  pick  han- 
dle if  he  put  his  hand  around  it.  Tennes- 
see Coal,  etc.,  R.  Co.  v.  King  (Ala.),  76 
So.  982. 

Error  Not  Cured  Where  Other  Evi- 
dence Not  Offered— The  error  in  denying 
right  to  cross-examine  plaintiff  in  a  per- 
sonal injury  case,  who  has  testified  to  di- 
minished .earning  capacity,  as  to  his  sub- 
sequent earnings,  is  not  cured  by  the  iact 
that  it  could  have  made  the  pay  roll  evi- 
dence. South  Brilliant  Coal  Co.  v.  Mc- 
Collum  (Ala.),  76  So.  901. 
S  1048  (7)  Credibility,  Impeachment, 
Contradiction  and  Corroboration  of 
Witnessea. 

Question  to  Show  Biu— Facts  Other- 
wiae  Apparent —In  an  action  for  unlaw- 
ful ajrest  and  false  Imprisonment,  refusal 
to  allow  defendant  to  show  plaintiff's  bias 
and  prejudice  as  a.witness  by  showing  that 
he  had  prosecuted  defendant  for  trespass, 
and  ))ad  sued  him  civilly,  was  not  preju* 
dicial  error,  since  bias  was  otherwise  ap- 
parent. Rhodes  V.  McWilson,  192  Ala, 
«75,  69  So.  69. 

Impeaching  Evidence  without  Proper 
PrecUcate — Teatimony  Previously  Given. 
— Admission  of  impeaching  testimony, 
without  proper  predicate  having  been 
laid,  held  not  to  require  a  reversal,  where 
it  appeared  that  the  substance  of  such  im- 
peaching testimony  had  previously  been 
given  by  the  Impeaching  witness  without 
objection.  Hesk  v.  Ellis  (Ala,).  75  So, 
829, 

Cure  by  Subsequent  Testimony— Ques- 
tion to  Show  Contradiction. — Where  de- 
fense to  ejectment  was  deed  from  plain- 
tiff claimed  by  plaintiff  to  be  forged,  sus- 
taining objection  to  question  to  plaintiff 
whether  she  told  a  third  person  that  she 
had  deeded  land  to  defendant  was  not 
prejudicial  error,  where  defendant  later 
was  permitted  to  contradict  by  such  third 
person  the  expected,  but  excluded  answer. 
Quails  V.  Quails,  il96  Ala.  534.  T2  So,  76. 

Same— Question  aa  to  Plaintiff's  Char- 
acter.— Error  in  sustaining  plaintiffs  ob- 
jection to  defendant's  question  to  a  wit- 
ness as  to  plaintiffs  general  character,  in- 
stead of  character  for  truth  and  veracity. 


held  harmless,  where  witness  subsequently 
testified  that  he  did  not  know  plaintiflfa 
reputation.  iBrown  v.  Moon,  196  Ala.  391, 
72  So.  29. 

§  low.  Admission  of  Evidence. 

§  lOM. Prejudicial  Effect  in  General, 

§  1000  (1)  In  GeneraL 

Hatters  Previously  Shown  without  Ob- 
jection.— See  post,  "Facts  Otherwise  Es- 
tablished," §   1051. 

Answer  to  Question  Not  Objectionable. 
-—Where  the  answer  of  a  witness  to  a 
question  calling  for  a  conclusion  was  en- 
tirely unobjectionable,  and  was  not  ob- 
jected to,  any  error  in  overruling  an  ob- 
jection to  the  question  itself  was  harm- 
less. Swain  f.  State,  8  Ala.  App.  26.  62 
So.  44G. 

The  overruling  of  an  objection  to  a 
question  is  rendered  harmless  where  the 
answer  thereto  was  not  prejudicial. 
Minto  V.  State,  8  Ala.  App.  306,  62  So. 
376.  ; 

Any  error  in  admitting  evidence  regard- 
ing testator's  ability  to  transact  business 
is  harmless,  where  witness  stated  he 
hardly  knew,  but  supposed  it  would  de- 
pend on  kind  of  business.  Wear  v.  Wear 
(Ala.).  76  So,  111. 

Negative  Answer  Where  Only  AE&nn- 
ative  Objectionable,— Where  a  question  to 
a  witness,  as  to  whether  he  had  any  con- 
versation with  the  defendant  since  being 
summoned,  was  answered  in  the  negative, 
no  harm  resulted  to  the  defendant.  Max- 
well V.  State,  12  Ala.  App.  212,  67  So.  778. 

Where  the  defendant  answered  the 
question  in  the  negative,  any  error  in 
overruling  his  objection  to  the  question, 
which  if  answered  in  the  affirmative, 
would  have  raised  an  undesirable  infer- 
ence, is  rendered  harmless.  Smith  f. 
State,  13  Ala.  399.  69  So.  402. 

Evidence  to  Show  Title.— Lay  v.  Fuller, 
178  Ala.  375,  59  5o.  609.  See  the  title 
APPEAL    AND    ERROR,    §    1050    (l). 


.  597. 


Evidence  of  Disputed  Fact — Southern 
R,  Co,  V.  Stonewall  Ins.  Co..  177  Ala.  327. 
SS  So,  313.  See  the  title  APPEAL  AND 
ERROR,  §  1080  (1),  vol.  I,  p.  695. 

Evidence  Admissible  Only  In  Rebuttal 
or  Cross- Examination. — Admission  of  ev< 

cnce  on  its  face  objectionable,  but  ad- 

issible  because  brought  out  in  rebuttal 
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or  crass-examination,  held  not  prejudicial. 
Sixon  I-.  Davie,  198  Ala.  10,  66  So.  a.M. 

Tettinianj  for  Plaintiff  Not  DefeatinE 
Ddendant'i  Right  to  General   Cbarce. — 

Error  in  the  admission  of  testimony  for 
plaintiff  which  did  not  defeat  defendant's 
right  to  the  general  charge  held  harmless. 
Wjrien  :■-  Weatherford,  191  Ala.  :il,  67 
So.  667, 

Conclucion  of  Witness  Followed  by 
Sattment  of  Facts,— In  an  action  for  in- 
juries to  property,  the  error  in  admitting 
a  witness'  testimony  that  the  property 
was  damaged  was  harmless,  where  such 
Ifslimony  was  followed  by  a  statement 
of  the  actual  conditions.  Sloss-Sheffield 
Siffl  &  Iron  Co.  z:  Mitchell,  18!  Ala.  5T6. 

ei  So.  934.   938. 

Same— Witness'  Conclusion  ss  to  An- 
other Witness'  Knowledge. — To  permit  a 
witness  to  testify  as  to  his  conclusion  as 
to  whether  a  witness  does  or  does  not 
I:now  certain  facts,  while  ordinarily  re- 
versible error,  will  not  necessitate  a  re- 
vtrsal  where  the  witness  has  stated  the 
facts  upon  which  his  conclusion  is  based. 
Louisville,  etc..  R.  Co.  v.  Williams,  183 
Ala.  138,  62  So.  679. 

Instances  of  Prejudicial  Error.— Error. 
in  an  action  for  injuries  to  an  employee 
in  admitting  hearsay  evidence  that  the 
derrick  operator  stated  when  the  accident 
happened  that  "the  damn  thing  was  about 
wore  out  anyhow,  and  they  would  keep 
mnning  until  they  killed  somebody,"  was 
prejudicial  to  defendant.  Illinois  Cent. 
R.  Co.  V.  Lowery,  184  Ala.  443,  6.1  So.  9.12, 
a  I.  R.  A.,  N.  S..  1149 

Error,  in  an  action  by  the  owner  for 
bimself  and  the  insurance  company  to  re- 
cover from  A  railroad  company  damages 
for  the  destruction  of  property  by  fire. 
In  admitting  in  evidence  an  indemnity 
agreement,  by  which  the  insurance  com- 
pany agreed  to  indemnify  the  owner  for 
the  costs  of  the  suit,  held  prejudicial. 
CofFman  v.  Louisville,  etc.,  R.  Co..  184 
■Ma.  474,  63  So.  527. 

In  an  action  on  account  for  goods, 
"■here  the  books  of  defendant  were  in 
"ich  condition  that  the  jury  might  infer 
•hat  the  account  showing  payments  had 
^ta  falsified,  it  was  prejudicial  error  to 
allow  testimony  that  defendant  had  never 
taken  a  business  course.  Dothan  Grocery 
Co.  V.  White  Bros.,  14  Ala.  App.  405,  69 
So.  992. 
-13 


In  an  action  for  the  conversion  of 
property  which  defendant  took  under  ft 
chattel  mortgage,  the  erroneous  admission 
of  evidence  held  prejudicial.  Steagall- 
Cheairs    Fertilizer    Co.    r.    Kennedy,    193 

Ala.  548,  68   So.  863. 

In  an  action  for  damages  for  being  car- 
ried past  plaintiff's  destination,  held,  that 
the  admission  of  hearsay  testimony  as  to 
the  material  point  in  dispute  was  prejudi- 
cial to  defendanf.  Louisville,  etc.,  R.  Co. 
V.  Cornelius,  193  Ala.  203,  62  So.  710. 

In  an  action  by  a  wife  for  injuries  re- 
ceived, the  admission  of  the  husband's 
testimony  that  she  was  of  no  account  to 
him  as  before,  and  that  he  had  to  help 
her  wash  and  cook,  which  he  never  had 
to  do  before,  was  prejudicial  error.  .■\I- 
abama,  etc..  Railway  v.  Foley.  195  .Ma. 
391,  70  So.  726, 

Error  in  admission  on  defendant's 
cross-exa'mination  of  testimony  tending 
to  show  that  defendant  was  indemnified 
against  liability  by  an  insurance  company 
was  highly  prejudicial.  Watson  r.  Adams, 
187  Ala.  490,  65  So.  528. 

In  an  action  for  the  balance  due  tor 
work  on  defendant's  house  in  which  de- 
fendant pleaded  recoupment,  error  in 
permitting  a  question  as  to  what  in  his 
judgment  he  had  been  damaged  by  the 
defective  condition  in  which  the  gutter- 
ing was  left  was  reversible  error.  Troy 
Lumber,  etc.,  Co.  t:  Boswell,  1B6  Ala. 
409,  6S  So.  141. 

Error  in  permitting  a  stockholder  in 
the  employing  corporation  to  testify  that 
he  told  deceased  to  keep  away  from  a 
stack  of  slate  slabs  is  not  rendered  harm- 
less by  the  fact  that  two  other  witnesses 
had  already  testified  that  the  witness  had 
warned  all  the  men,  since  there  is  a  sub- 
tantial  difference  between  a  general  in- 
struction and  t  specific  personal  order. 
Buye  V.  Alabama  Marble  Quarries  (Ala.). 
75  So.  9. 

Instances  of  Harmless  .Error. — In  an 
action  against  a  street  railway  for  injuries 
sustained  in  a  collision,  where  a  witness 
testified  that  when  he  first  looked  at  the 
motorman  the  latter  was  looking  at  the 
courthouse,  and  was  not  winding  up  the 
wheel  or  shutting  oft  the  power,  and  that 
plaintiff  was  under  the  platform  when  he 
first  started  winding  up  the  wheel,  the 
admission  of  his  testimony  that  the  mo- 
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torman  was  not  trying  to  stop  the  car  ■ 
when  the  witness  first  looked  at  him  was 
harmless  to  the  railway,  Alabama  City, 
etc..  |R.  Co.  V.  Lee  (Ala.).  76  So.  BOS. 

The  exclusion  of  the  opinion  of  a  wit- 
ness as  to  the  rate  of  speed  of  a  train  at 
the  time  it  struck  and  killed  plaintiff's 
mule  was  not  prejudicial  to  plaintiffs. 
where  defendant's  engineer  and  conductor 
testified  to  a  rate  of  speed  in  substantial 
accord  with  the  opinion  sought  to  be 
proved.  Brown  v.  Central,  etc..  R.  Co.. 
185  Ala.  659.  64   So.  581. 

In  proceedings  to  incorporate  a  mu- 
nicipality where  there  was  no  latent  am- 
biguity in  the  attached  plat,  but  simply 
an  error  on  its  iace.  which  was  self-cor- 
recting by  resort  to  common  knowledge, 
admission  of  parol  evidence  to  explain 
the  plat  was  error  without  injury.  Fo- 
shee  r.   Kay.   197   Ala.  157.  72  So.  391. 

In  a  suit  to  determine  a  boundary  line. 
plaintiff  held  not  prejudiced  by  evidence 
that  when  K..  a  surveyor,  had  previously 
run  the  line,  he  was  working  (or  three 
people.  Ward  r.  Lane.  189  Ala.  340.  56 
So.  499. 

Error,  in  any,  in  allowing  plaintiff  in 
forcible  entry  and  detainer,  in  which  the 
real  dispute  was  as  to  a  boundary  fence. 
to  testify  thai  he  advised  with  his  attor- 
ney about  the  difFerences  between  the 
parties,  and  then  gave  defendant  notice 
to  quit  building  a  fence,  was  harmless. 
Shelton  v.  Larkin   (Ala.).  74  So.  971. 

In  a  suit  for  loss  of  goods  by  carrier, 
the  admission  in  evidence  of  the  declara- 
tion of  a  depot  agent  that  the  goods  were 
short  and  would  arrive  held  not  reversi- 
ble error.  Louisville,  etc..  R.  Co.  v. 
Lynne.  196  Ala.  31,  71  So.  338. 

In  an  action  for  damages  for  failure  to 
furnish  a  barge  for  transportation  of 
stay  bolls,  evidence  that  plaintiff  shipper 
offered  to  turn  bolts  over  to  defendant 
carrier  for  purpose  of  disposing  of  them. 
offered  on  theory  that  it  was  plaintiff's 
duty  to  m'nimize  damages,  could  not 
have  prejudiced  defendant.  Tennessee 
River  Nav.  Co.  v.  Jacobs  Banking  Co. 
(.\Ia.   .^pp.).  77  So.   438. 

In  an  action  for  compensation  for  bor- 
ing a  welR  where  the  original  contract 
was  modified,  and  its  terms,  as  modified, 
«ere  in   dispute,  the  erroneous  admission 


of  testimony  to  show  the  value  of  the 
mule  which  defendant  originally  agreed 
to  pay  for  the  work  did  not  justify  the 
court  of  appeals  in  reversing,  under  Rule 
4S  of  the  Supreme  Court  (175  Ala.  xxi)- 
Dunaway  v.  Roden.  14  Ala.  App.  501,  71 
So.  70. 

Alleged  error  in  the  admission  in  evi- 
dence of  an  article  of  the  constitution 
and  by-laws  of  the  defendant  organiza- 
tion in  an  action  on  a  life  insurance  pol- 
icy was  harmless,  where  the  jury  could 
not  have  been  misled  thereby.  United 
Brothers  V.   Kelly   (Ala.),   75   So.  312. 

Where  the  insurer  had  waived  all 
questions  as  to  the  fact  and  sufficiency 
of  the  proofs  of  loss,  secondary  evidence 
by  the  insured  as  to  the  contents  of  the 
',  roofs  of  loss,  if  erroneously  admitted, 
is  harmless.  Union  Marine  Ins.  Co.  v. 
Charlie's  Transfer  Co..  186  Ala.  443.  85 
So.  78. 

In  an  action  on  a  fire  policy,  refusal  to 
exclude  testimony  as  to  statements  by 
insured's  counsel  who  represented  him 
in  the  adjustment  proceedings,  made  to 
defendant's  agents,  held  not  prejudicial 
error.  Southern  States  Fire  Ins.  Co.  t^ 
Kronenberg   (Ala.),  74  So."  63. 

In  action  on  fire  insurance  policy,  tes- 
timony of  plaintiff  that  when  he  notified 
the  former  agent  of  the  loss  he  did  not 
know  of  the  change  of  agents  held  harm- 
less, where  no  question  was  raised  as  to 
the  notice  of  loss.  Pennsylvania  Fire 
Ins.  Co.  z:  Draper.  187  Ala.  103,  65  So. 
923. 

In  action  on  accident  policy,  it  was 
proper  for  jury  to  know  weight  and  size 
of  sticks  used  in  assault  on  insured,  and 
slicks,  produced  and  identified,  would 
have  been  admissible,  so  that  ruhng  per- 
mitting plaintiff  to  offer  evidence  account- 
ing for  their  absence  was  harmless. 
Maryland  Casualty  Co.  v.  McCallum 
(Ala.).  7S   So.  902. 

In  action  on  accident  policy,  admission 
of  evidence   that   none   of  customary    pre- 
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sured's  alleged  disease  were  taken,  etc., 
held  not  reversible  error.  Maryland 
Casualty  Co.  i-.  McCallum  (Ala.).  74  So. 
903. 

In  trover  for  mules,  defendants  held 
not  prejudiced  by  a  question  calling  for 
the  opinion  of  a  witness  as  to  whether 
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the  males  were  large  enough  to  work 
when  they  were  purchased  by  plaintifF's 
mortgagor  from  defendants.  Jones  v. 
While.  189  Ala.   622,   66   So.   605. 

In  in  action  involving  a  book  account, 
nherein  a  witness  used  a  memorandum 
of  items  taken  from  plaintiff's  book, 
which  was  in  evidence,  the  witness  not 
claiming  to  have  any  knowledge  of  the 
original  entry  of  such  items,  the  evi- 
dence of  the  witness  was  not  prejudicial, 
being  in  the  nature  of  expert  opinion 
evidence  both  as  to  pointing  out  of  rele- 
Tani  items,  and  calculating  interest  as  to 
the  entries  which  were  before  the  jury. 
Domitiey  t.  Dowling-Martin  Grocery  Co. 
(Ala.).  7«  So.  977. 

In  action  for  failure  to  deliver  tele- 
graphed ticket  promptly,  admission  of 
testimony  that  witness  caused  his  stenog- 
rapher to  inquire  at  different  railroad  of- 
fices whether  the  transportation  had  ar- 
rived did  not  prejudice  defendant,  where 
the  telegraphed  ticket  was  delivered  four 
days  after  it  was  contracted  for.  South- 
ern R.  Co.  V.  Rowe  (Ala.),  73  So.  83*. 

Error  in  permitting  a  chattel  mortga- 
gor to  prove  that  third  persons  executed 
the  mortgage  as  comortgagors  held 
harmless.     Baker  ti.   Lauderdale,  14  Ala. 

App.  234,   69    So.    399. 

Admission  of  certain  documentary  evi- 
dence, if  error,  held  harmless,  where  ii 
did  not  appear  that  any  substantial  rights 
were  injuriously  affected  thereby.  Ty- 
son J'.  Thompson,  IM  Ala.  230,  70  So. 
U9. 

Any  error  in  an  action  for  a  broker's 
commissions  in  permitting  the  purchaser 
lo  state  that  his  motive  in  going  td  see 
the  property  was  to  buy  it  if  it  suited 
him  was  harmless,  where  that  was  in  fact 
his  purpose,  and  the  issue  was  whether 
he  was  induced  by  plaintiff  to  view  the 
property.  Davis  v.  Clausen,  7  Ala.  App. 
SSI.  63  So.  267. 

In  action  for  damages  to  a  yacht,  er- 
ror in  allowing  a  question  as  to  what  re- 
pairs ivere  necessary  held  not  prejudicial. 
American  Oak  Leather  Co.  v.  Atwood, 
191  Ala.  450.  67   So.  «63. 

Evidence  by  the  attending  physician, 
■n  a  personal  injury  action,  who  was 
asked  whether  he  did  not  diagnose  the 
rase  at  the  time  as  a  broken  bone,  that 


he  told  plaintiff  that  it  might  be  such, 
and  thought  probably  it  might,  and  "that 
is  what  I  still  think,"  was  not  prejudicial 
to  defendant,  if  erroneous,  on  the  ground 
that  the  physician's  opinion  at  the  time 
of  the  accident  was  immaterial.  Empire 
Coal  Co.  v.  Gravlee.  9  Ala.  App.  657,  64 

So.   207, 

In  an  action  (or  failure  to  deliver  cotton- 
seed, admission  of  evidence  that,  after 
defendant  had  refused  to  dehver  the 
seed,  his  agent  stated  that  it  would  be 
delivered,  if  error,  was  harmless.  Ward 
V.  Cotton  Seed  Products  Co.,  193  Ala. 
101,  m  So.  514. 

On  the  issue  of  benefit  from  a  munic- 
ipal improvement,  held,  that  error  in 
allowing  defendant's  witnesses  to  State 
whether  his  property  had  been  enhanced 
in  value  thereby  was  harmless,  where 
they  stated  such  conclusion  with  specific 
reference  lo  antecedent  and  subsequent 
values,  or  where  the  question  and  an- 
swer spoke  solely  to  the  absence  of  any 
damage  or  benefit  Huntsville  f.  Pul- 
ley.  187   Ala.    367.    65   So.   405. 

g  1060  (2)  Evidence  Irrelevant  to  Issue. 
Evidence     Not     Affecting     Decision.— 

Hall  V.  Santangelo.  178  .Ma.  447,  60  So. 
168.  See  the  title  APPEAL  AND  ER- 
ROR. §  1050  (2),  vol.  1,  p.  598. 

The  admission  of  immaterial  evidence 
which  could  not  have  affected  the  case 
in  any  way  held  not  reversilile  error. 
Gilley  v.  Denman.  185  Ala.  561,  64  So.  9T. 

That  defendant  was  allowed  to  have  a 
question  as  to  an  immaterial  matter  an- 
swered was  harmless  error:  it  not  appear- 
ing how.  under  the  answer,  plaintiff  could 
be  injured.  Southern  States  Co.  v.  Long 
(Ala.  App.l.  73  So,  148. 

Illustrative  Case,— Judgment  for  plain- 
tiff in  detinue  will  not  be  reversed  for 
immaterial,  but  nonprejudicial,  testimony 
that  witness  did  not  know  where  boy 
went  with  property  involved.  Farrow 
Mercantile  Co,  v.  Davidson  (Ala.).  77 
So.  45. 

Previous  Facts  and  Circumstances. — 
Louisville,  etc.,  R.  Co.  v.  Bogue,  177  Ala. 
349,  58  So.  392.  See  the  title  APPEAL 
AND  ERROR,  g  1050  (2).  vol.  1,  p.  fi98. 

Surrounding  Facts  and  Circumstancem. 
—Louisville,    etc..   R.    Co.   v.    Bogue.    177 
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Ala.  349,  5i  So.  392.  See  the  title  AP- 
PEAL AND  ERROR,  g  1050  (2),  vol.  1, 
p.  598. 

Pertinency  of  Evidence  Not  Clear. — 
In  an  action  on  a  guaranty,  some  ques- 
tion having  arisen  as  to  a  credit  which 
plaintiff  had  at  one  time  agreed  to  give 
defendants  in  consideration  that  an  in- 
junction suit  should  be  dismissed,  plain- 
tiff was  allowed  to  ask  one  of  the  de- 
fendants whether  the  injunction  had  not 
heeh  dissolved  and  an  appeal  taken  to 
the  supreme  court,  and  whether  the  con- 
tract in  suit  was  not  then  made,  to  which 
he  replied  that  such  was  his  recollection. 
Held,  that  while  the  pertinency  of  this 
evidence  was  not  clear,  its  admission 
was  not  reversible  error.  Norvell  v.  Gil- 
breath.  189  Ala.  452,  66  So.  635. 


Mortgage  to  CompromiBe  Prosecution 
—Evidence  of  Innocence  of  Offense.— 
Where   defendant   pleaded   that   mortgage 

was  given  to  compromise  prosecution, 
a(Imissv>n  of  evidence  that  defendant  was 
not  guilty  of  offense  charged  was  not  in- 
jurious to  plaintiff.  Weil  v.  [Teabo.  14 
Ala.  App.  575.  70  So.  957. 

Agreement  imder  Which  Nothing  Was 
Done. — Any  error  in  admitting  in  evi- 
dence agreement  between  plaintiff  and 
defendant  under  which  nothing  was  done, 
held  harmless.  Wertheimer  Bag  Co.  v. 
Hill.  14  Ala.  .\pp.  633.  71  So.  618. 
§  lOM  (4)  Evidence  Admitted  without 
Preliminary  Proof. 

Cure  by  Subsequent  Evidence — Intro- 
duction of  Telegram. — Admission  of  tel- 
egram, without  preliminary  proof  that  it 
was  sent  by  adverse  party,  held  cured 
by  subsequent  evidence,  especially  wliere, 
by  reason  of  a  subsequent  break  in  the 
negotiations,  the  telegram  did  not  con- 
trol plaintiff's  rights.  Rike  v.  McHugh. 
1S8   Ala.  237,  66  So.   453. 

Same  —  Introduction  of  Record.  — 
Questions  preliminary  to  introduction  of 
record  in  evidence,  though  not  carefully 
framed  to  avoid  infringement  of  the  pa- 
rol evidence  rule,  held  harmless,  where 
the  record  was  introduced  and  showed 
the  same  facts  as  the  oral  evidence.  Nor- 
vell V.  Gilreath.  189  Ala.  «2,  66  So.  635. 


i  lOfil. 


-  Facts  Otherwise  Establishcd- 


§  1051  (1)  By  Other  Evidence  in  General. 

Hatters  Previously  Shown  without  Ob- 
jection.—It  is  not  prejudicial  error  to  al- 
low the  same  fact  to  be  again  shown 
against  objection  when  it  has  already 
been  shown ^  without  objection.  McNeil 
V.  Munson  S.  S.  Line,  8  Ala.  App.  610, 
62  So.  439,  judgment  reversed  for  error 
in  giving  affirmative  charge  in  184  Ala. 
420,  63  So.  992;  tBoshell  v.  Cunningham 
(Ala.),  76  So.  937;  Tennessee  Coal,  etc., 
R.  Co.  V.  King  (Ala.),  76  So.  983. 

.Admission  of  testimony,  which  was  but 
repetition  of  what  witness  had  testified 
without  objection,  is  not  subject  of  com- 
plaint, iBirmingham  R..  etc.,  Co,  v.  Hunt 
(Ala.),  J«  So.  918;  Briel  i'.  Exchange  Nat. 

Bank.   180  Ala.   576,  61  So.    277. 

Where  there  was  testimony  admitted 
without  objection  as  to  certain  matter 
a'bout  which  there  was  no  conflict  at  that 
time,  the  admission  of  testimony  of  sub- 
stantially the  same  facts  subsequently, 
was    harmless.     Knott   i:    State,    10   Ala. 

App.   77,  «5    So.   83. 

In  the  absence  of  a  motion  to  exclude 
the  previous  statement  of  a  witness,  the 
error,  if  any,  in  permitting  the  witness  to 
repeat  such  previous  statement,  was  not 
prejudicial.  Rector  v.  State,  11  .Ala.  App. 
333,  66  So.  8S7. 

In  an  employee's  action  against  a  rail- 
road for  personal  injuries,  allowance  of 
plaintiff's  question  to  a  witness  eliciting' 
repetition  of  former  testimony,  admitted 
withput  objection,  held  harmless  to  de- 
fendant. .\labama,  etc..  R.  Co.  v.  Taylor, 
196  Ala.  37,  71  So,  676. 

In  action  against  a  street  railway  for 
injuries  sustained  in  a  collision,  defend- 
ant railway's  motorman's  testimony,  ion 
cross-examination,  being  repetition  of 
previous  statement,  unobjected  to,  that 
I'A  miles  an  hour  was  not  as  slow  as  he 
could  run  car,  was  harmless  to  railway, 
if  erroneous.  Alabama  City,  etc.,  R, 
Co.  V.  Lee  (Ala.),  76  So.  908. 

Erroneously  permitting  party  to  tes- 
tify to  agreement  with  other  party's  de- 
ceased husband  was  harmless,  where 
same  testimony  had  previously  gone  in 
without  objection.  Baker  v.  S'hoemaker 
(Ala.),  78  So.  826. 
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Where  an  entire  document  is  admitted 
in  evidence,  any  error  in  subsequently 
idmitting  a  part  of  it  over  objection  is 
hsrmless.    Tarpey  v.   State,   8  Ala,  App. 

432.  63  So.  17. 

In  action  on  injunction  bond,  where 
th(  record  of  the  injunction  suit  was  ad- 
mitted without  obiftion.  showing  that 
IKO  injunctions  had  been  issued,  admis- 
sion of  testimony  that  another  injunction 
besides  the  one  covered  by  the  bond  had 
been  issued  held  not  prejudicial.  Na- 
tional Surety  Co,  v.  Citizens'  Ligrht,  etc., 
Co.  (Ala.),  78   So.   894. 

In  action  on  -protested  check,  executed 
in  part  performance  of  agreement  under 
vhich  defendant  was  to  pay  notes  of  a 
corporation  of  which  he  was  president 
SOitaining  ijbje'ction  to  question  to  de- 
fendant on  cross-examination,  as  to  who 
owned  slock  of  corporation,  was  not  re- 
versible error,  where  ownership  had  been 
shown.  Gale-Hooper  Co.  v.  Rice  (Ala.), 
7S  So.  963.  ' 

Same— Testimony  of  Opposing  Party. 
—Error  in  the  admission  of  testimony 
for  defendant  is  harmless,  where  plain- 
tiff had  previously  testified  to  the  same 
fads.  Park-Robertson  Hdw.  Co,  v.  Cope- 
land.  11  Ala.  App.  447,  66  So.  880. 

Error*  Cured  by  Subsequent  Introduc- 
tioii  of  Evidence. — Where  a  record  of  pro- 
ceedings for  an  assessment  against  prop- 
erly benefited  by  a  municipal  improve- 
ment was  introduced  in  evidence,  and 
showed  the  publication  of.  notice  to  prop- 
erly owners,  and  the  character  and  time 
ol  publication,  an  objecting  property 
owner  was  not  prejudiced  by  the  proof 
of  the  publication  and  contents  of  such 
notice  aliunde  the  record.  Pierce  v. 
Hnntsville,  IBS  Ala.  490.  64  So.  301, 

The  erroneous  admission  of  plaintiflfs 
Wslimony  that  he  owned  the  land  dam- 
aged by  a  nuisance  is  harmless,  where 
subsequent  proof  established  a  record  ti- 
tle or  showed  adverse  possession.  Stouts 
Mountain  Coal,  etc.,  Co.  !■.  Tedder.  189 
Ala.  637.   66   So.    619. 

In  an  action  tor  damages  for  the  re- 
moval of  a  house  from  the  lands  of  plain- 
tiff, errors  in  the  admission  of  evidence 
as  lo  his  possession  or  title  held  cured  or 
rendered  harmless  by  the  introduction  in 
fidence    of    a    judgment    in    ejectment 


showing  his  rights  to  the  possession  of 
the  land.    Snead  v.  Patterson,  190  Ala.  43, 

56  So.  664. 

In  a  switch  engine  conductor's  action 
for  injuries  under  Federal  Employers'  Lia- 
bility Act,  admission  of  hearsay  testi- 
mony as  to  statements  made  by  three 
members  of  crew  operating  the  engine 
which  injured  plaintiff  held  harmless, 
Fwhere  these  men  were  witnesses  and  tes- 
tified to  substantially  the  same  effect. 
Southern  Ry.  Co.  v.  Fisher  (Ala.),  74  So. 
580. 

Plaintiff's  Case  Established  by  Other 
Evidence.  —  Where  the  legal  evidence 
abundantly  established  plaintiff's  case, 
errors  in  the  admission  of  evidence  were 
harmless  as  to  defendant.  Garrow  v. 
Toxey,   188  Ala.   572,  86   So.  443. 

Where  material  allegations  of  bill  arc 
supported  by  competent  and  suflicient 
evidence,  apart  from  evidence  improperly 
admitted  by  the  chancellor,  supreme 
court  will  affirm  decree  for  complain- 
ants. Manegold  v.  Beaven  (Ala.),  77 
So.    695. 

Fact  Itself  Obvious  to  Jury,— A  de- 
fendant is  never  prejudiced  by  allowing  a 
witness  to  testify  to  what  the  jury  can 
see  for  themselves,  and  hence,  it  is  not 
error  to  reversal  to  permit  a  physician  lo 
testify  that  the  two  holes  made  in  the 
shirt  of  the  deceased  were  not  made  by 
the  same  instrument.  Olden  r.  State,  1T6 
Ala.  6,  58  So.  307. 

Where  Fact  Proved  Was  Necessary 
Conclusion  from  Other  Evidence. — The 
erroneous  admission  of  evidence  is  harm- 
less, where  the  fact  sought  to  be  proven 
was  a  necessary  conclusion  from  other 
competent  evidence  received  without  od- 
jeclion.  -American  Automobile  Ins.  Co. 
T'.  Watts,  13  Ala.  .\pp.  -518,  67  So.  758,  cer- 
tiorari denied  in  Ex  parte  American  .Au- 
tomobile  Ins.  Co.   (.'\la.),  67  So.  1017. 

Plaintiff's  testimony  that  news  of  her 
sister's  death  made  her  sad  held  harm- 
less; the  matter  of  mental  anguish  being 
collateral  and  inferable  from  relationship 
and  -circumstances.  Western  Union  Tel. 
Co.    V.    Hughslon,    I'JI    Ala.    434.    67    So. 

Statute    Making    Prima    Facie    Case.— 

.\ny  error  in  admiwing  evidence  to  prove 
the    payment   of   the    purchase    money   by 
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the  holder  of  land  certificates  was  harm- 
less, ill  view  of  Acts  1911,  p,  1S2,  making 
patents  prima  facie  evidence  of  the  sale 
of  the  land  and  the  payment  of  the  pur- 
chase money  therefor.  Turner  v.  Davis, 
1S6  Ala.  77,  64  So.  953. 

Secondary  Evidence.  —  The  erroneous 
admission  of  secondary  evidence  of  the 
contents  of  a  letter  held  harmless,  where 
the  facts  sought  to  be  elicited  were 
proven  by  competent  evidence.  Farm- 
ers' Mut.  Ins.  Aas'n  v.  Tankerslcy,  13 
Ala.  App.  524,  69   So.   410. 

Booic  Entry — Independent  Recollection 
of  CorrectnesB,— Where  a  witness  testified 
as  to  a  fact  recollected  apart  from  a  -book 
entry,  and  that  the  entry  was  correct,  the 
admission  of  the  entry  was  harmless  evi- 
dence. Herring  v.  State,  11  Ala.  App. 
202,  65  So,  707, 

§  lOfil  (8)  By  Undisputed  Pacts  or  Evi- 
dence Thereof. 

Execution  of  Will. — Where  execution 
of  the  will  was  proved  and  not  contra- 
dicted, contestant  was. not  prejudiced  'by 
a  refusal  to  exclude  an  answer  to  an  im- 
proper interrogatory,  which  was  merely 
corroborative  and  cumulative.  Lockridge 
V.  Brown,  184  Ala.  106,  63  So.  524. 

Execution  of  Chattel  Mortgage. — Er- 
ror in  permitting  a  witness  to  testify  to 
the  execution  of  a  chattel  mortgage  held 
harmless,  where  a  competent  witness 
proved  the  execution  and  the  fact  was 
not  in  dispute.  Baker  r.  Lauderdale,  14 
Ala.    App.    224,    69    So.    299. 

Cow  Killed  by  Street  Car.— In  action 
for  value  ,of  cow,  admission  of  evidence 
that  street  car  motorman  after  the  acci- 
dent remarked,  "I  got  her  all  right,"  held 
not  prejudicial;  the  undisputed  facts 
showing  that  his  car  killed  the  cow.  Mo- 
bile, etc.,  R.  Co.  T.  Portiss,  195  .\la.  320, 

70    So.    136. 

PUintifTs  Injuries    Received  on  Train. 

— Any  error  in  permittiii.^  the  attending 
physician  to  state,  after  describing  plain- 
tifTs  symptoms,  that  plaintiff  "said  he 
received  the  injuries  on  the  train"  was 
harmless  where  that  fact  was  not  dis- 
puted. Empire  Coal  Co.  !■.  Gravlee,  9 
Ala.  App.  657,  64  So,  207, 

Conclusion  of  Witness. — Where  the 
facts  testified  to  by  witness  showed  con- 


I  clusively  that  his  presence  was  unknown 
to  the  husband  or  wife,  it  was  not  preju- 
dicial error  to  permit  him  to  answer  a 
question  as  to  whether  they  knew  he  was 
there  although  it  called  for  a  conclusion. 
Phillips  V.  State,  11  Ala.  App.  1«8,  6S  So. 
673. 

Subsequent  Undisputed  Proof  of  Char- 
acter of  Instrument. — If  it  was  error  to 
permit  witnesses  to  designate  a  lost  in- 
strument as  a  deed,  the  error  was  cured 
by  subsequent  undisputed  proof  of  its 
contents,  showing  that  it  was  a  deed. 
Carter  v.    Tennessee    Coal.   etc..   R.    Co., 

ISO  Ala.   367,   61   So.  85, 

Admission  of  evidence  as  to  an  imma- 
terial fact  held  not  prejudicial,  where  the 
fact  otherwise  appeared,  and  was  not 
controverted.  Moore  v.  Whitmire,  189 
Ala.  615,  66  So,  601, 

§    lOSl    (3)    By   AdmiBsion    of    Pacta    in 
Pleadings  or  Otherwise. 

General  Rule.— Watters  v.  Brown,  177 
Ala.  7H.  as  So.  291.  See  the  title  AP- 
PEAL AND  ERROR.  §  1031  (3),  vol,  1. 

p.  602. 


Where  facts  are  admitted  by  a  defend- 
ant, in  a  criminal  case,  it  is  harmless  er- 
ror to  receive  evidence  of  such  facts. 
Ragtand  v.  State,  178  Ala.  59,  59  So.  637, 

lUustrstiTe  Cases. — Defendant  was  not 
injured  by  improper  introduction  of 
ledger  into  evidence,  where  he  admitted 
every  debit  and  credit,  but  claimed  addi- 
tional credits,    ^hite  f.  Bean  &  Co.  (Ala. 

.'\pp.),  77   So.  924. 

In  an  action  tor  injuries  from  collision 
with  automobile,  error  in  admitting  copy 
of  defendant's  application  for  automobile 
license  was  harmless,  where  defendant 
testified  and  admitted  he  was  using  auto- 
mobile on  own  account  and  had  full  con- 
trol, Winham  r.  Newton  (Ala.),  7S 
So.  24. 

In  unlawful  detainer  action,  where  de- 
fendant admitted  that  he  received  all  no- 
tices required,  il  was  harmless,  if  error, 
to  permit  plaintiff's  son  to  testify  that  he 
made  a  demand  on  defendant  as  agent 
for  plaintiff.  Archer  :■.  Sibley  (Ala.),  78 
So.  849. 

§    loai    (6)    Evidence    Admitted    without 
Preliminary  Prottf. 
See   ante,   "Evidence    .Admitted   without 
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Prtliminary  Proof,"  §  1050  (4). 

j  UWl Defect  Supplied  or  Objection 

Removed  Subsequently. 
i  IDH  (S)  By  Evidence  Subsequently  Ad- 

Sid»Mquent  Ezirfanatioa  of  Testiinony. 

—The  admission  of  evidence  erroneously 
is  rendered  harmless,  where  Ihe  witness 
subsequently  states  the  facts  constituting 
and  leading  up  to  the  transaction  in 
question.    Herring  v.  State,  14  Ala.  App. 

93,  71  So.  »74. 

In  an  action  on  fire  policy,  use  of  the 
word  "think"  by  witness,  instead  of  "best 
judgment.''  in  connection  with  the  amount 
ef  loss,  held  harmless,  where  subse- 
quently explained  as  meaning  best  judg- 
ment Exchange  Underwriters'  Agency 
T.  Bates.  195  Ala.   161,  69  So.   9S6. 

Refusal  to  exclude  a  witness'  statement 
of  his  "opinion"  in  a  personal  injury  case 
helJ  harmless,  where  the  witness  imme- 
diately thereafter  stated  that  this  was  his 
best  judgment  of  the  matter.  Taxicab, 
etc.,  Car  Co.  v.  Cabiness.  9  Ala.  App.  549, 
43  So.  774. 

Secondary  Evidence  —  Best  Evidence 
Stdsequentty  Introduced. — The  admis- 
sion of  secondary  evidence  is  harmless, 
"here  the  best  evidence  is  subsequently 
introduced.  Birmingham  Bottling  Co.  v. 
Morris,  193  Ala.  627,  69  So.  85. 

Sam^— Proof  of  Recprd. — Error  in  per- 
mitting a  .witness  to  testify,  over  objec- 
tion, thai  the  record  was  the  best  ev- 
idence "Was  cured  by  the  introduction  of 
the  record  in  evidence  immediately  there- 
after, Cummings  i:  McDonnell.  189  Ala, 
M,  66  So.  717. 

Subsequent  Evidence  Not  Curing  Er- 
ror.—Plaintiffs  testimony  that  her  hus- 
band got  mixed  up  with  some  D,  woman, 
or  some  other  woman,  and  that  plaintilT 
could  not  love  him  any  more,  that  she  did 
not  leave  on  that  occasion  on  account  of 
any  woman,  that  she  stayed  away  from 
him  for  six  months,  that  he  'Came  after 
her.  and  that  she  did  not  send  for  him, 
did  not  cure  the  error  in  sustaining  an 
objection  to  plaintiR's  testimony  as  to  her 
statements  of  her  husband's  relations 
with  Mrs,  A.  Parker  v.  Newman  (Ala.), 
7S  So.  479. 


§  1059  (S)  Evidence  Hade  Admissible 
Subsequently. 

In  GeneraL — Where  evidence,  original 
admission  of  which  was  erroneous,  was 
subsequently  rendered  admissible,  error 
in  its  admission  was  harmless.  Page  v. 
Barry,  197  Ala.  449,  73  So.  22. 

Evidence  Rendered  Admissible  by  In- 
jection of  General  Issue. — The  erroneous 
admission  in  ejectment  upon  disclaimer 
of  evidence,  admissible  only  to  show  ad- 
verse possession,  was  cured  by  the  subse- 
quent injection  of  the  general  issue.  First 
Nat.  Bank  v.  Johnson,  190  Ala.  «66,  67 
So.  334. 

Evidence  as  to  Bill  of  Sale,— The  ad- 
mission of  evidence  in  detinue  to  shed 
light  upon  a  bill  of  sale  before  introduc- 
tion of  the  bill  of  sale,  if  error,  was  harm- 
less where  the  bil!  of  sale  was  9i.bse- 
quently  introduced.  Page  v.  Haas  Bros. 
Packing  Co.,  9  Ala.   App.  445,  63  So.  601, 

Evidence  as  to  Cost  of  Repairo^Rea- 
BonablenesB  of  Amonnt. — In  act-on  for 
damages  to  automobile,  objectionable 
feature  of  question  as  to  cost  of  repairs 
he'ld   cured   by   testimony   as   to   whether 


the 


paid 


ble 


amount.  Hill  i:  C-indon,  14  Ala.  App. 
332,  70  So.  208. 

Evidence  as  to  Demand— Facts  of  De- 
mand Subsequently  Shown. — In  an  action 

for  conversion,  wher-  the  answer  10  a 
question  calling  for  a  conclusion  as  to 
demand  was  followed  by  a  statement  of 
facts  which  showed  a  demand,  error  in 
permitting  the  question  to  be  answered 
is  harmless.     Stamps  v.  Thomas,  7  Ala. 

App.  622,   62  So.  314. 

§    1IW>  (4)   Evidence    Admitted    without 
Preliminary  Proof. 
Book  Memorandum — Delivery  of  Goodx. 

—If  the  court  committed  error  i't  al  -w- 
ing  a  -witness  to  refer  to  a  memoranda  in 
a  book  made  by  a  third  person,  indicat- 
ing as  to  the  deliveries  of  goods  to  de- 
fendant of  which  witness  had  no  personal 
knowledge,  such  error  was  cured  by  the 
action  of  the  court  in  suspending  the 
trial,  and  allowing  the  production  of 
witnesses  who  made  the  deliveries  dis- 
closed by  the  .memoranda,  and  who  tes- 
tified as  to  such  delivery.  Stokes  V. 
State,  13  Ala.  App.  294,  69  So.  303. 


ranvGoosle 


200 


Appeal  and  Error 


§§  1052  {5)-1053  (1) 


§    ion    (S)    Effect    of   Determiiutioii    in 
General. 

Testimony  Unneceiury  to  Decree  for 
Succetaful  Party. — Failure  of  the  chan- 
cellor to  rule  on  objections  to  testimony 
was  harmless  error,  where  it  did  not  ap- 
pear (hat  a  consideration  of  the  testi- 
mony was  necessary  to  a  decree  for  the 
successful  parly,  Sewell  v.  Holley,  1S9 
Ala.  131,  66  ,So.  S06. 

Plaintiff  Not  Entitled  to  Recover.— In 
action  to  recover  damages  (o  property, 
rulings  on  admission  aS  evidence  con- 
cerning value  of  the  property  can  not 
be  made  the  basis  of  reversal,  where  the 
verdict  was  against  plaintiff's  right  to 
recover  at  all.  Hamilton  v.  Cranford 
Mercantile  Co.  (Ala.).  "!»  So,  401. 
§  lOU  (8)  Evidence  on  Issue  Found  for 
Party  Complaining. 

Value  of  Property — Verdict  Accepting 
Defendants'  Valuation. — Error,  if  any. 
in  overruling  an  objection  to  a  question 
calling  for  the  value  of  property  sued 
for  ;  was  not  prejudicial  to  defendants. 
where  the  jury  fixed  the  value  at  the 
sum  shown  by  defendants'  testimony. 
Logan  V.  Smith  Bros.  &  Co.,  S  Ala. 
App.  *5S.  63  So.  766,  certiorari  denied  in 
Ex  parte  Logan,  185  Ala.  525,  64  So.  STO. 

Where,  in  trover  for  the  conversion 
of  mules,  the  jury  accepted  defendants' 
estimate  of  the  value  of  the  mules,  de- 
fendants were  not  prejudiced  by  the 
court's  rulings  on  the  evidence  relating 
to    such  question.     Jones    v.  White,    1S9 

Ala.  622,  66  So.  605, 

Extent  of  Injuries — Verdict  for  No 
Damages. — Error  relating  to  evidence  as 
to  the  extent  of  plaintiffs  injuries  is 
harmless,  where  the  jury  found  for  de- 
fendant and  awarded  no  damages  what- 
ever.    Walker  V.    Smith     (Ala.).  74    So. 

4Sl. 

§    loss   (7)    Evidence  as    to   One    Issue 
Hade  Immaterial  by  Finding  on  An- 
other. 
Authority   to   Hake    Bond — Finding   of 
Ratification. — Where     the    court    of    ap- 
peals   held    a    corporation     liable    on    a 
bond   made   by   its   agent   on    the   theory 
of   ratification   and    not   original   authori- 
zation,   rulings   on   evidence    relating  to 
original     authority,     if    erroneous,     were 
harmless.     Alabama  Fidelity,  etc.,  Co.  v. 


Jefferson    County  Sav.    Bank   (Ala.).    73 

So.  918. 

Extent  of  Injuries — Verdict  Denying 
Any  Recovery.— See  ante,  "Evidence  on 
Issue    Found   for   Party   Complaining,"  f 

1052   (C). 

Value   of    Property— Plaintiff   Not   En- 
titled  to   Recover.— See   ante,   "Effect  of 
Determination    in    General,"    S    1052    (5). 
§  10S9  (8)  Appellant  Not  Entitled  to  Fa- 
vorable Decision  in  Any  Event. 

See  ante,  "Effect  of  Determination  in 
General,"  §  1052  (5). 

§  lOM. Error  Cured  by  Withdrawal, 

Striking     Out,     or     Instructions    to 
Jury. 
§     1053    (1)    By   Withdrawal   or   Striking 
Out. 

Delicacy  of  Function  in  Withdrawing 
Evidence — Duty  of  Other  Party.— Care 
and  caution  is  to  be  exercised  in  the  del- 
icate, difficult,  and  important  matter  of 
removing  the  prejudicial  effect  of  evi- 
dence improperly  admitted,  the  burden 
of  which  rests  upon  the  party  causing 
its  admission,  and  no  duly  rests  upon 
the  other  parly  in  that  connection  after 
seasonably  and  properly  reserving  his 
exception  to  its  admission.  Watson  v. 
Adams,   187  Ala.  4M.  65  So.  52fl. 

General  Rule.— Whefe  error  has  been 
committed  by  the  admission  of  evidence, 
such  error  i«  cured  by  a  proper  subse- 
quent withdrawal  of  such  evidence. 
Benjamin  *.  State,  12  Ala.  App.  148,  67 
So.  792:  Wise  v.  State,  11  Ala.  App.  72. 
66  So.  126:  Brantley  v.  Stale,  11  Ala. 
App.   144,   65   So.   678. 

Particular  Instances. — If  error  was 
committed  in  admitting  testimony  as  to 
handwriting,  the  error  was  cured  where 
subsequently  it  was  plainly  and  unequiv- 
ocally excluded  from  the  jury.  Newsum 
1'.  State.  10  Ala.  App.  124,  65  So.  87. 

In  action  for  balance  due  under  crop- 
ping contract,  original  admission  of 
plaintiffs  testimony  as  to  value  of  his 
work,  if  erroneous,  became  harmless 
when  such  testimony  was  later  ruled 
out.     Farabee    v.   Wade     (Ala.).   76    So. 

041. 

In  an  action  for  being  carried  beyond 
plaintifTs  station,  the  admission  of  evi- 
dence of  undue  haste  in  the  operation  of 
the   train,    when    subsequently    taken    out 
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of  the  case,  held  harmless.  Louisville, 
etc.,  R.  Co.  V.  Cornelius,  183  Ala.  203,  62 

So.  no. 

Insufficient  Withdrawal  Mot  Waived.— 
The  insufficiency  of  an  attemp:  to  ex- 
clude evidence  that  had  been  errone' 
onsly  admitted,  so  as  to  remove  its  prej- 
ndicial  effect,  was  not  waived  by  the  ex- 
cepting party's  failure  to  deny  its  sutfi- 
dency.  upon  the  party  causing  the- 
admission  of  the  evidence  stating  that,  it 
the  other  was  not  satisAed  with  the  ex- 
clusion, he  would  not  have  the  questions 
aod  answers  read  by  the  stenographer. 
Watson  V.  .Adams.  187  Ala.  490,  65  So. 
S». 

j  ION  (S)   By  Withdrawal  and   Instruc- 
tions to  Disregard. 

General  Rule. — Where  the  court  has 
committed  an  error  unfavorable  to  de- 
fendant in  the  admission  of  evidence, 
such  error  is  cored  by  the  subsequent 
exclusion  thereof  and  a  clear  and  ex- 
plicit instruction  to  the  jury  to  disregard 
it    Hill  I'.  State,  194  .Ma.  11.  <(9  So.  941. 

Where  evidence  has  been  improperly 
admitted,  the  error  is  cured  by  the  ac- 
tion of  the  court  in  later  excluding  such 
evidence,  and  directing  the  jury  not  to 
consider  it.  Brand  V.  State,  13  Afa. 
App.  390,  69  So.  379. 

Error  in  the  admission  of  evidence 
itiiy  be  cured  by  an  instruction  with- 
drawing it  from  the  jury.  Birmingham 
Ledger  Co.  v.  Buchanan,  10  Ala.  App. 
S27,  6S  So.  667. 

niastrative  Case. — Any  error  in  ad- 
mitting testimony  as  to  bad  timber  at 
Other  places  in  the  mine  than  the  place 
where  deceased  was  injured  is  cured  by 
specific  instructions  that  the  existence 
of  bad  timber  at  other  places  should  not 
he  considered.  Empire  Coal  Co.  v. 
Goodhue  (Ala.).  76  So.  31- 
I  lOH  (3)  By  InstrucdoM  in  General. 

Correct  Instmctions  on  Hatter  In- 
volved Not  Sufficient.— Error  in  the  ad- 
mission of  illegal  evidence  is  not  ren- 
dered harmless  by  correct  instructions 
as  to  the  matter  to  which  the  evidence 
related.  Southern  Iron,  etc.,  Co.  v. 
Acton,  8  Ala.   App.  502.  62  So,  402. 

Inatmctions  Showing  Evidence  Inuna- 
teriaL — Error  in  admission  of  evidence 
held    harmless,    where    the     instructions 


given   made   it  plain   that   i 
rial.      Western    Union    Tel.    Co,    v.    Hol- 
land,  11   Ala.   App.   510,  66   So.  936. 

Errors  Cored.— Loval  v.  Wolf.  179  Ala. 
505,  80  So.  298.  See  the  title  .APPEAL 
AND  ERROR,  §  1053  (3),  vol.  1.  p.  607. 

Error,  if  any,  in  admitting  evidence 
which  should  have  been  excluded  was 
neutralized  by  affirmative  instruction 
denying     plaintiff's    right    to 


lined    i 


the 


ered    by    the    erroneously    admitted    evi- 
dence.    Berry    v.    Wooddy    (.Ala.    -App.), 

77   So.  942. 

In  action  for  failure  to  furnish  electric 
service,  court  having  instructed  that 
there  could  be  no  recovery  for  loss  of 
time  in  trying  to  get  the  installation 
consummated,  no  reversal  should  be  had 
for  admissision  of  e\'idence  that  plaintiff 
had  lost  three  days'  time  in  effort  to  get 
light  installed.  Birmingham  R..  etc..  Co. 
V.  Littleton  (Ala.),  77  So.  565. 

Error  Not  Cured.- Tendency  of  evi- 
dence of  wife's  acts  and  conduct  after 
assault  to  arouse  jury's  sympathy  be- 
cause of  separation  from  husband  and 
home,  held  not  cured  by  instruction  that 
she  could  not  recover  damages  for  such 
separation.  Johnson  v,  Johnson  (Ala.), 
77  So,  335. 

§  loss  (4)  Sufficiency  of  Instructions  Re- 
lating Expressly  to  Improper  Evi- 
dente  Admitted. 

Mere  Formal  Direction  by  Court. — 
Where  plaintiff's  attorney  suspected  the 
correctness  of  rulings  in  ihis  favor  on 
questions  impeaching  defendant's  wit- 
ness, and  moved  that  the  impeaching 
evidence  be  excluded,  and  the  trial  court 
responded,  "Let  the  record  show  that  that 
part  of  the  testimony  with  reference 
to  the  knife  •  •  •  on  motion  of  the 
plaintiff  is  excluded  before  the  case  goes 
to  the  jury,"  the  error  was  not  cured; 
the  effort  made  ihaving  been  a  mere  for- 
mality, directed  to  the  record  rather 
than  to  the  effect  of  the  evidence  on  the 
jury.  Maryland  Casualty  Co.  v.  McCal- 
lum  (Ala.),  75  So.  902. 

Prejudicial  error  in  the  admission  of 
evidence  that  counsel  appearing  for  de- 
fendant represented  an  indemnity  in- 
surance company  was  not  cured  by 
plaintifTs  counsel  stating,  at  the  close  of 
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the  evidence  that  he  wanted  defendant' 
testimony  (on  cross-examination)  that 
certain  counsel  appearing  for  him  repri 
sented  an  indemnity  insurance  company, 
excluded,  upon  which  the  court  said, 
"That  will  not  be  before  you  for  consid- 
eration." Watson  V.  Adams,  187  Ala. 
490,  6S  So.  528. 

Charge  Leavinc  Jury  to  Determine 
What  Evidence  Objectionable.— The 
ception  of  improper  evidence  is  not 
versible  error  where  the  jury  are  clearly 
and  unequivocally  charged  to  disregard 
it,  although  Ihe  practice  is  not  to 
commended;  but  the  erroneous  admis- 
sion of  testimony  from  a  number  of  wit- 
nesses is  not  cured  by  a  charge  that  the 
court  sustained  the  objections  to  the 
testimony,  and  excluded  that  objected  to, 
since  the  charge  leaves  the  jury  to  de- 
cide what  evidence  was  objectionable. 
Hicks  V.  State.  11  Ala.  .\pp.  290,  66  So. 
873. 

§  lOM.  —  On  Trial  without  a  Jury. 

Harmless  Error. — In  action  on  indem- 
nity bond,  admission  of  evidence  of  cus- 
tom  prevailing  in   banks  of  type  in  ques- 

service  was  not  prejudicial  to  the  de- 
fendant in  trial  without  a  jury.  Ala- 
bama Fidelity,  etc..  Co.  v.  Alabama 
Penny  Sav.  Bank  (Ala.),  76  So.  103. 

Prejudicial  Error. — Plaintiff,  president 
of  a  corporation,  brought  assumpsit  for 
the  ^rice  of  goods  sold  to  defendant. 
who,  under  the  general  issue,  raised  the 
question  whether  he  was  indebted  to  the 
plaintiff  individually  or  the  corporation. 
It  appeared  that  the  goods  purchased 
by  defendant  originally  belonged  to'the 
corporation  and  that  the  plaintiff,  acting 
as  president,  sold  the  goods  to  himself 
to  pay  an  indebtedness  due  him  on  his 
salary,  and  shortly  thereafter  sold  the 
goods  to  the  defendant.  Subsequently 
the  plant  and  machinery  of  the  corpora- 
tion, which  had  become  insolvent,  were 
turned  pver  to  a  credilor  in  satisfaction 
of  his  debt.  It  was  admitted  in  evi- 
dence such  creditor  had  agreed  that  the 
plaintiff  could  have  an  account  against 
the  defendant  for  the  goods  in  question. 
Held,  that  the  admission  of  such  evi- 
dence, in  a  trial  by  the  court  without  a 
jury,  having  the  tendency  to  show  that 
the   court  was  influenced  thereby  in  de- 


termining   the   issues    of  the   case,    was 
prejudicial.       Bowdon     Lime     Work     v. 
Moss.  14  Ala.  App.  433,  70  So.  298. 
§  loss.  Exclusion  of  Evidence. 
§  lose.  Prejudicial    Effect    in    Gen- 
eral. 
S  10S6  <1)  In  General. 

Where  Plaintiff  Had  No  Right  of  Ac- 
tion.— The  exclusion  of  evidence,  in  an 
action  where  plaintiff  had  no  right  of  ac- 
tion whatever,  is  harmless.  Armstrong 
V.  Sellers.  18S  Ala.  582,  62  So.  28. 

Evidence  Not  Influencing  Verdict. — 
Excluding  testimony  which  could  not 
have  influenced  the  verdict  is  harmless. 
Hurst  V.  Fitz  Water  Wheel  Co.,  197  Ala. 
10,  72  So.  314. 

Excluding  Question  to  Expert  De- 
clining to  Express  Opinion. — Error  in 
sustaining  an  objection  to  a  question 
put  to  an  expert  held  not  reversible, 
where  the  expert  declined  to  express  an 

■.i    on  when  all  the  fads  were  hypoth- 

■-pd.  Poi'thern  Bitulithic  Co.  v.  Per- 
rine,  ISl  Ala.  411,  67  So.  601. 

Where  ■  witness  showed  that  he  did 
not  know  a  fact  sought  to  be  proved  by 
him  as  of  his  own  knowledge,  exclusion 
of  questions  was  not  prejudicial.  Hub- 
bard V.  Coffin,  191  Ala.  494,  67  So.  697. 

Where  the  witness  answered  in  effect 
that  the  witness  did  not  know,  the  de- 
fendanl  is  not  injured  by  the  sustaining 
of  an  objection  to  the  question  and  the 
exclusion  of  the  answer.  Lambert  v. 
State,  13  Ala.  App.  289,  69  So.  261. 

Where      plaintiff     in      detinue     action 
claimed  property  by  purchaser  in  consid  ■ 
tion  of  debt  owed  to  him.  there  was 
prejudice    in    excluding   testimony   as 
whether  witness  knew  if  plaintiff  re- 
ceived  payment   of   the   debt   by   delivery 
f     cotton,     there'   being     no     suggestion 
that  such  witness  knew  the  fact.     Dickey 
V.    Vaughn    (.Ala.),    73    So.   507. 

Color  of  Title  Excluded— No  Evidence 
of  Adverse  Claim.— In  trespass  for  cut- 
ting timber,  where  there  was  no  evi- 
lence  of  defendant's  intention  to  hold 
the  land  adversely,  the  exclusion  of  evi- 
dence showing  color  of  title  was  harm- 
less, if  erroneous.  Williams  v.  Lyon, 
181  Ala,  531,  61  So.  299. 

Prejudicial  Error.  —  Henderson  v. 
Planters,  etc.,  Bank,  176  Ala.  420,  59  So. 
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«!.  See  the  title  APPEAL  AND  ER- 
ROR. 5  lOW  (1),  vol.   1,   p.  609. 

In  action  for  death  of  one  killed  on 
defendant's  track,  exclusion  of  evidence 
IS  to  the  defects  in  the  car  brakes  which 
wonid  have  corroborated  plaintiff's  wit- 
ness held  prejudicial  to  plaintiff.  Man- 
ley  V.  Birmingham  R.,  etc..  Co..  191  Ala. 
tat,  6S  So,  60. 

In  an  administrator's  action,  the  ex- 
dnsioD  from  evidence,  before  conclusion 
of  plairtifPs  case,  of  his  letters  of  ad- 
ministration, on  the  ground  that  his  ap- 
pointment by  a  court  of  probate  was  in- 
nlid,  was  not  harmles^  where,  on  the 
Other  proof  offered  on  the  point  of  due 
appointment,  the  plaintiff  was  not  enti- 
tled lo  recover.  Enzor  v.  Rushton.  13 
All.  App.  550.  69  So.  9I>», 

In  a  statutory  action  of  ejectment, 
where  the  court  improperly  excluded  a 
deed  from  evidence  on  the  ground  of 
uncertainty  in  the  description  of  the 
hnd,  the  error  was  not  harmless,  though 
the  proof  as  made  failed  to  show  that 
the  grantor  in  the  conveyance  was  ever 
in  possession  of  the  property  or  had  ti- 
tle. Reynolds  v.  Trawick.  197  Ala.  165. 
n  So.  378. 

Defendant  having  the  right  of  way  by 
ordinance,  lo  exclude  statement  by 
plaintiff,  who  saw  defendant's  car  10  or 
15  feet  before  plaintiff  reached  the  in- 
tersecting street,  that  he  could  not  see 
or  estimate  its  position  when  he  first 
saw  it  coming,  was  prejudicial  error. 
Ray  t:  Brannan.   196  Ala.   U3.  72   So.   16, 

Where  insured  denied  signing  the  ap- 
plicalior  alleged  to  contain  false  repre- 
sentations, it  was  reversible  error  for  the 
conrt  not  to  permit  an  expert  to  give  his 
opinion  whether  the  signature  and  in- 
snred's  name,  written  by  him  in  open 
court,  were  written  by  the  same  person. 
United  States  Health,  etc..  Ins.  Co.  v. 
Hill.  9  Ala.  App.  222,  62  So.  95*. 

Hannless  Error.— In  action  for  brake- 
man's  wrongful  death,  exclusion  of  evi- 
dence for  defendant  as  to  whether  its 
conductor  was  laid  off  on  the  morning 
of  the  accident  held  not  reversible  er- 
ror.    Southern    R.    Co.  v.    Harrison,   191 

Ala.  436,  67   So.  597. 

In  an  action  for  disturbing  and  humil- 
iating a  guest  in  a  hotel,  exclusion  of 
evidence  that  the   manager  of  the  hotel 


had  had  the  house  detective  hunting  for 
plaintiff  was  harmless  error,  where  the 
manager  had  slated  without  objection 
that  he  had  made  all  reasonable  efforts 
to  locate  plaintiff.  Florence  Hotel  Co. 
*.   Bumpus,   194  Ala.  69,  69  So.  566. 

In  an  action  against  a  hotel  keeper 
for  disturbing  and  humiliating  a  guest, 
exclusion  of  a  letter  intended  by  the  ho- 
tel keeper  for  the  guest,  but  which  was 
never  received  or  opened  by  him.  was 
harmless  error.  Florence  Hotel  Co.  v. 
Bumpus.  194  Ala.  69,  69'  So.  566. 

Although  as  a  general  rule  matter  may 
be  elicited  on  cross-examination  to  show 
the  nature  and  extent  of  the  witness' 
bias  or  interest  as  to  the  parties  or  as 
to  the  issue,  in  an  action  for  the  aliena- 
tion of  the  affections  of  plaintiff's  hus- 
band, where  a  witness'  testimony  that 
defendant  and  plaintiff's  husband  had 
been  together  was  but  corroborative  of 
disinterested  witnesses,  and  he  admitted 
his  interest  in  plaintiff's  behalf,  the  ex- 
clusion of  a  letter  written  by  the  wit- 
ness to  plaintifTs  husband,  which  tended 
to  show  bias  on  part  of  witness  only  if 
plaintifTs  husband  made  the  statement 
inquired  of,  was  not  reversible  error, 
Parker  V.   Newman   (Ala.),  75   So,   47*9. 

Same — Evidence  of  Inadvertent  Omis- 
sion of  Words  from  Letter. — Cook,  etc., 
Contracting  Co.  v.  Bell,  177  Ala.  618,  37 
So.  273,  See  the  title  APPEAL  AND 
ERROR.  §  1056  (1),  vol.  1,  p.  611. 
§  lose  (S)  Evidence  Immaterial  to  luuc. 

Rulings  excluding  immaterial  testi- 
mony will  not  be  reviewed.  Green  v. 
Stephens  (Ala.),  73  So.  532. 

Particular  Instance  of  Harmless  Er- 
ror.—Brown  V.  Loeb,  177  Ala,  106.  58 
So.  330.  See  the  title  APPEAL  AND 
ERROR.  §  1056  (a),  vol.  1,  p,  612, 

Where  a  passenger,  suing  because  in-  ' 
duced  to  leave  the  train  at  a  siding,  testi- 
fied as  to  the  condition  of  her  health  at 
the  time,  error  in  excluding  evidence 
that  she  had  recently  been  in  a  sanita- 
rium was  not  prejudicial.  HiUey  v.  Cen- 
tral, etc.,  R.  Co..  11  Ala.  App.  605,  66  So. 
883. 

In  an  action  for  wrongful  death,  where 
one  of  plaintiff's  witnesses  admitted  a 
personal  difficulty  between  himself  and 
defendant's  master  mechanic,  the  refusal 
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of  the  court  to  permit  proof  of  the  de- 
tails of  such  difficulty,  and  of  the  fact  of 
an  indictment  against  such  witness,  was 
not  reversible  error.  Sloss-Sheffield 
Steel.  etc.,|  Co.  v.  Scivally,  197  Ala.  103. 

72   So.   349. 

§  lOOA  (4)  Effect  of  Determination. 

Verdict  for  Haintiff— Excluded  Evi- 
dence Not  Increasing  Damages. — Errors 
in  rulings  on  evidence  adverse  to  plain- 
tiff obtaining  a  verdict  are  not  prejudi- 
cial unless  they  resulted  in  the  exclu- 
sion of  evidence  which,  if  admitted, 
would  have  justified  greater  damages 
than  those  awarded.  Hilley  v.  Central, 
etc.,  R.  Co.,  II  Ala.  App.  605,  ft6  So.  883. 

Where  verdict  for  wrongful  arreet  was 
only  $19  and  a  few  cents,  exclusion  of 
testimony  that  defendant,  a  police  offi- 
cer, had  consulted  an  attorney  as  to  his 
right  to  make  arrest  was  harmless,  if 
erroneous.  Rhodes  v.  McWilson  (Ala. 
App.),  77  So.  «5. 

Wrongful  Death  —  Excluding  De- 
ceased's Age — Verdict  for  Defendant. — 
In  an  action  for  wrongful  death  where 
the  verdict  was  for  defendant,  no  error 
can  be  predicated  by  the  plaintiff  upon 
rulings  on  the  question  of  the  deceased's 
age.  ■  Helms  I'.  Central,  etc.,  R.  Co..  18S 
Ala.  393.  66  So.  470. 

§  1057.  Facts  Otherwise  Established. 

§  10S7  <1)  By  Other  Evidence. 

General  Rule,— The  exclusion  of  evi- 
dence is  not  prejudicial,  where  the  mat- 
ters excluded  are  otherwise  established. 
Portsmouth  Cotton  Oil  Refin.  Corp.  v. 
Madrid  Cotton  Oil  Co.  (Ala.),  77  So.  8; 
Brown  V.  Central,  etc..  R.  Co.,  IM  Ala. 
A59,  64  So.  581:  Bricken  v.  Sikes.  14  Ala. 
App,  1B7.  68  So.  801,  certiorari  denied  in 
Ex  parte  Bricken.  194  Ala.  148.  fl9  So. 
425;  Francis  v.  State,  IBS  Ala.  39.  05  So. 
»«9. 

Particular  Instances.— Exclusion  of  evi- 
dence to  show  that  note  had  been 
changed  held  not  prejudicial;  the  change 
being  otherwise  shown  and  admitted, 
and  the  controversy  being  as  to  the  time 
it  was  made  and  defendant's  connection 
therewith.      McKinney    v.     Darden,     1»3 

Ala.   369,   68  So.   M9. 

Where  defendants,  after  exclusion  of 
paper  writing,  connected  themselves  with 
title  from  government  through  another 
channel,  exclusion  was  harmless,  and  not 


ground  for  reversal  of  judgment  for 
plaintiff  based  on  adverse  possession. 
Atken  v.   McMillan   (Ala.),   78   So.  56. 

In  ejectment,  where  the  undisputed 
evidence  showed  that  defendant  was  in 
possession  of  land  other  than  that  in  dis- 
pute at  a  particular  lime,  the  exclusion 
of  evidence,  relating  to  his  possession 
of  such  other  land,  if  erroneous,  was 
harmless,  as  merely  cumulative  on  a  fact 
not  in  dispute.  Phillips  v.  Shoots,  19S 
Ala.  20.  71   So.  94. 

In  detinue  exclusion  of  testimony  as 
to  whether  defendant  claimed  lumber 
when  levied  on  under  execution  held  not 
prejudicial  because  other  evidence  clearly 
showed  that  defendant  ail  along  was 
claiming  the  lumber.  Dees  V.  People's 
Bank  (.\la.).  76  So.  901. 

fn  an  action  for  trespass  against  the 
board  of  commissioners  of  roads  and 
revenue  of  a  county  by  cutting  a  fence 
erected  by  plaintifl  across  a  road  under 
authority  of  defendants,  which  was  aft- 
erwards rescinded,  where  the  undisputed 
evidence  showed  that  the  board  acted 
officially  in  ordering  plaintiff's  fence 
across  the  old  road  removed,  error  in 
sustaining  objection  to  testimony  that 
the  commissioners  so  acted  was  harm- 
less. Jackson  v.  Bohlin  (Ala.  App.).  75 
So.   697. 

Where  a  witness,  sought  to  be  im- 
peached, is  impeached  by  his  own  testi- 
mony, the  exclusion  of  impeaching  evi- 
dence is  harmless.  Posey  v.  State.  12 
Ala.  App.  193,  67  So.  737, 
§  1007  <«)  By  Admission  of  Facts. 

Where  facts  are  subsequently  proven 
vyithout  objection,  or  are  admitted  by 
the  other  party,  any  error  jn  excluding 
evidence  of  such  fact  is  not  prejudicial. 
Francis  v.  State,  188  Ala.  39,  65  So.  969. 
See  also.  McKinney  v.  Darden,  192  Ala. 
369,   68   So.  269. 

Where  the  facts  sought  to  be  estab- 
lished were  conceded,  the  erroneous 
elusion  of  evidence  was  harmless.  Ports- 
mouth Cotton  Oil  Refin.  Corp.  v. 
drid  Cotton  Oil  Co,.  195  Ala.  356.  71  So. 
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Otherwise  Admitted. 
§  1068  <1)  In  General. 
General    Rule. — Morris   : 
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AU.  3»9,  sa  So.  810,  See  the  title  AP- 
PEAL AND  ERROR,  §  1058  (1).  vol.  I. 
p.  «1S. 

Where  Evidence  Already  Received.  — 
The  exclusion  of  testimony  is  not  preju- 
dicial where  the  substance  of  evidence 
sought  had  already  been  received.  Bo- 
ihell  !■.  Cunningham  (Ala.).  T6  So.  937; 
Hamilton  r.  Cranford  Mercantile  Co. 
(Ala.),  TB  So.  401;  Saxon  v.  Davie.  193 
Ala.  10,  68  So.  253. 

Where  Evidence  Subsequently  Ad- 
mitted.— Error  in  excluding  evidence  is 
harmless,  where  it  is  subsequently  ad- 
milted,  Streit  I',  Willterson.  18fi  Ala.  8fl. 
SS  So.  164;  Birmingham  Bottling  Co.  i'. 
Morris.  193  .Ala.  637,  69  So.  S5;  Saxon  v. 
Davie.  192  Ala.  10,  68  So.  8S3;  Ports- 
mouth Cotton  Oil  Refin.  Corp,  t:  Madrid 
Cotton  Oil  Co.,  195  .Ala.  2S6.  71  So.  Ill; 
Alexander    v.    Smith,    1B0    Ala.  '.^41,    61 

So.  68. 

Teatiinoiiy  by  Defendant^Refusal  to 
Permit  Proof  by  Otheni.— Where  a  de- 
fendant testified  to  a  statement  made  by 
himself,  and  the  evidence  was  undis- 
puted, il  was  not  prejudicial  error  to  de- 
cline to  permit  defendant  to  make  such 
proof  by  other  witnesses.  Hickman  i'. 
State,  12  Ala.  App.  22.  67  So.  775. 

Particular  Iiutances  of  Harmless  Er- 
ror.— In  an  action  of  assumpsit,  there 
could  be  no  reversal  for  the  erroneous 
exclusion  of  a  judgment  entry,  where 
the  identical  entry  was  subsequently 
placed  in  evidence.  Williams  v.  Shows, 
m  .Ala.  596.  73  So.  9». 

Defendant  can  not  complain  of  exclu- 
sion of  contract;  he  being  allowed  to 
fully  describe  It.  Bass  v.  Green  (Ala.), 
78  So.  869. 

Error,  if  any,  in  excluding  book  en- 
tries showing  purchases  and  prices  oF 
seed,  in  action  for  breach  of  contract  to 
sell  seed,  was  not  reversible,  where  the 
witnesses  fully  testified  as  to  such  pur- 
chases and  prices.  Whitehead  v.  Jasper 
Oil.  etc.,  Co.  (Ala.),  77  So.  42. 

Excluding  evidence  in  damage  homi- 
cide case  is  not  prejudicial  error,  where 
court  later  changed  its  ruling,  and  fact 
involved  was  shown  without  dispute. 
Kuykendall  v.  Edmondson  (Ala.),  77 
So.  34. 

Although  on  plaintifFs  motion  testi- 
mony   of   engineer    as    to     whether    he 


handled  engine  carefully  and  prudently, 
being  expression  of  opinion,  were  ex- 
cluded, where  others  of  similar  legal  ef- 
fect were  not  objected  to  plaintiff  lost 
his  right  to  insist  their  admission  was 
error.  Douglass  v.  Central,  etc.,  R.  Co. 
(Ala.),   78   So,   457. 

Error  in  excluding  a  question  whether 
a  certain  person  was  In  control  of  land 
in  controversy  held  cured  by  the  subse- 
quent admission  o(  evidence  relating  to 
such  person's  possession  and  control  of 
the    land.      .Ashford   v.    McKee.    1H3    Ala. 

620.   63   So.   R79. 

Under  Code  1007,  S  40,12.  it  was  harm- 
less error  to  refuse  to  require  witness 
to  answer  interrogatories,  where  tJie 
substance  of  the  evidence  was  otherwise 
Introduced.  Hoffman  v.  Birmingham  R., 
etc.,  Co..  194  Ala.  30,  69  So.  551. 
§  105B  (a)  Other  Testimony  of  Same 
Witness. 

In  General. — Birmingham  R,.  etc..  Co. 
1'.  Simpson,  177  Ala.  475,  SO  So,  213;  Por- 
ter V.  Tennessee  Coal.  etc..  R,  Co,.  177 
Ala,  406.  SB  So.  255;  Bachefder  v.  Mor- 
gan. 17!)  Ala.  339.  60  So.  815;  Louisville, 
etc.,  R,  Co.  7'.  Dilburn,  178  Ala,  600,  59 
So,  438,  See  the  title  APPEAL  AND 
ERROR.  §   10,58  (2).  vol.  1.  pp.  61S.  616. 

Testimony  Already  Given  by  Witneas. 
— Where  the  witness  had  been  allowed 
to  answer  a  similar  question  without  ob- 
jection, the  exclusion  of  such  questions 
later  was  harmless.     Sexton  v.  State.  13 

Ala.    .App.   84.   69  So.   341. 

.Any  error  in  ruling  on  the  admissibil- 
ity of  evidence  was  'harmless,  where  the 
witness  had  previously  testified  to  the 
same  facts  or  had  failed  to  answer  the 
question.  Blalack  V.  Blacksher.  11  Ala. 
App.  545,  66  So,   883. 

Tn  detinue,  involving  the  ownership  of 
a  cow,  where  a  witness  testified  that  his 
wife  bought  the  first  cow  from  J,  B.,  it 
was  not  prejudicial  error  for  the  court 
to  exclude  a  question,  propounded  on 
cross-examination,  asking  if  the  first 
cow  was  not  bought  from  S,  B,.  since 
such  question  would  only  'have  served  to 
require  the  witness  to  reiterate  what  he 
had  already  stated.  Dickey  v.  Vaughn 
(.Ala.),  73  So.  507. 

Testimony  Subsequently  Given  by 
Witness.   —    Bachelder    v.    Morgan.    17S 
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Ala.  33»,  eo  So.  «19.  See  the  title  AP- 
PEAL AND  ERROR.  §  1058  (2),  vol.  1, 
p.  615.  Sloss-Sheffield  Steel,  etc..  Co.  v. 
Devancy,  7  Ala.  App.  457.  60  Srf.  990. 
See  the  title  APPEAL  AND  ERROR. 
§   1058    (2).   vol.   1,   p.   615. 

The  error,  if  any,  in  excluding  testi- 
mony, is  harmless,  where  the  witness  is 
subsequently  permitted  to  testify  fully 
without  objection  to  the  facts.  Brooks 
V.  State.  8  Ala.  App.  277,  62  So.  569; 
Kendrick  v.  Cunningliam,  9  Ala,  App. 
398,  63  So,  797;  Carmichael  v.  State.  197 
Ala.  185,  72  So.  105;  Hamilton  v.  Cran- 
ford  Mercantile  Co.  (Ala.),  78  So.  401; 
Haley  v.  Miller.  193  Ala,  4»2.  69  So.  Sfi-i: 
Borden  &  Co.  v.  Vinegar  Bend  Lumber 
Co.,  7  Ala.  App.  335,  62  So.  2-15;  Louis- 
ville, etc.,  R.  Co.  V.  Mooter,  195  Ala., 
3*4,  70  So.  277;  Jefferson  Fertilizer  Co. 
V.  Burns,  10  Ala.  App.  301,  64  So.  G67; 
Ward  V.  Lane,  189  Ala.  340,  66  So.  499; 
Baskett  Lumber,  etc.,  Co,  v.  Gravlec 
(Ala.   App.),  73  So.  291. 

Error  in  sustaining  an  objection  to  the 
question  is  harmless,  where  the  witness 
thereafter  testified  to  the  full  extent  of 
his  knowledge  on  the  subject.  Pratt 
Consol.  Coal  Co.  v.  Morton,  H  Ala.  App. 
194,  88  So.  1015;  Knowlton  v.  Central, 
etc.,  R.  Co.,  192  Ala.  456,  68  So.  361. 

Excluded  Quntion  Subsequently  An- 
swered.— Error  can  not  be  predicated 
on  the  court's  refusal  to  allow  a  ques- 
tion to  a  witness  where  it  appeared  that 
the  witness  subsequently  answered  the 
question  and  the  answer  was  received 
without  objection.  Central,  etc.,  R.  Co. 
V.  Mathis,  196  Ala.  33,  71  So.  674;  Crews 
V.  Parker,  193  Ala.  383,  68  S*o.  287; 
Bricken  v.  Sikes,  14  Ala.  App.  197.  68 
So.  801,  certiorari  denied  in  Ex  parte 
Bricken,  194  Ala.  149.  69  So.  435;  Mc- 
Connell  V.  State,  13  Ala.  App.  79,  69  So. 
333:  Ashford  v.  McKee,  183  Ala.  680.  63 
So.  879;  Terry  r.  State,  13  Ala.  App.  115. 
69  So.  370. 

Where  defendant  in  the  examination 
of  a  witness  brought  out  all  the  facts 
which  were  admissible,  even  if  ques- 
tions to  that  witness  as  to  which  objec- 
tions were  sustained  had  been  answered, 
error,  if  any,  in  sustaining  such  objec- 
tions was  harmless.  Vinegar  Bend 
Lumber  Co.  *.  Soule  Steam  Feed  Works, 
182  Ala.  146.  62  So.  279. 


Error  in  excluding  evidence  offered 
for  a  particular  purpose,  which  was  ad- 
missible for  other  purposes,  is  harmless, 
where  the  witness  was  thereafter  fully 
examined  in  regard  thereto,  and  no  in- 
jury was  shown.  Pratt  Consol.  Coal  Co. 
V.  Morton,  14  Ala.  App.  194,  68  So.  1019. 

Same— On  CrosB-Examination. — Error 
in  the  exclusion  of  testimony  upon  a 
witness'  direct  examination  may  be 
cured  by  his  answers  lo  the  same  effect 
upon  cross-examination.  Phillips  v. 
Shotts.  195  Ala.  20.  71  So.  94. 

Subsequent  Admisaion  by  Defendant 
Witness. — The  error  in  refusing  to  allow 
defendant  to  testify  as  to  whether  he 
signed  the  paper  in  suit  'held  cured  by 
the  subsequent  admission  of  defendant 
that  he  signed  said  paper.  Mizzell  v. 
Farmers'  Bank.  IfiO  Ala.  568,  61  So.  372. 

Objection  Sustained  to  Question— An- 
swer Not  Excluded. — Where  the  ques- 
tions were  answered  fully  and  the  an- 
swers not  excluded,  it  was  harmless 
error  to  sustain  objections  to  the  ques- 
tions.    Storey  v.  State,  14  Ala.  App.  127, 

72    So.   367. 

Particular  Instance  of  Harmless  Error. 
—Napier  v.  Elliott.  177  Ala.  113.  .IS  So. 
435.  See  the  title  APPEAL  AND  ER- 
ROR, §  1058  (3),  vol.  1,  p.  616. 

Where,  after  sustaining  objection  to  a 
question  as  to  how  far  a  wall  was  lean- 
ing over,  the  court  said  to  let  the  witness 
state  the  condition  of  the  wall,  and  the 
witness  then  proceeded  without  further 
objection  lo  testify  as  to  its  condition, 
and  that  it  was  leaning  over  4  or  5  inches, 
and  that  it  fell  for  a  distance  of  about 
60  to  90  feet,  any  error  in  the  ruling  on 
objection  was  cured.  Barker  v.  Tennes- 
see   Coal.  etc.  R.    Co..  189  Ala.    579,  66 

So.  600. 

Error,  if  any.  in  sustaining  an  objec- 
tion to  a  question  whether  a  witness, 
who  was  plaintiff's  grantor,  put  him  in 
possession  of  the  land  to  a  specified  line 
in  controversy  held  cured  by  subsequent 
testimony  that  the  only  possession  he 
delivered  was  in  delivering  a  deed. 
Ashford  v.   McKee.  183  Ala.  620,  62  So. 

879. 

Any  error  in  excluding  a  question  to  a 
witness  as  to  whether  or  not  he  rented 
the  land  from  H,  as  agent  or  just  rented 
it  from  him  straight  is  cured,  where  the 
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witness  afterwards  testified  that  the 
Ttnt  note  was  made  directly  to  H.  Lef- 
kovilz  V.  Lester,  11  Ala.  App.  5M,  M  So. 

m. 

Exclusion  of  a  question  as  to  the 
bOTSc  power  of  an  automobile  held 
barmless.  w4iere  defendant  was  subse- 
quently permitted  to  state  that  it  would 
icTelop  only  80  horse  power.  Stewart 
t.  Riley,  189  AU.  519.  66  So.  488. 

In  an  action  against  a  carrier  for  per- 
sonal injuries,  the  exclusion  of  plaintilTs 
qufsiion  to  the  motorman  held  not  prej- 
Bdicial.  where  its  purpose  was  fully  met 
in  other  parts  of  the  examination.  Bir- 
mingham R..  etc.,  Co.  V.  O'Brien,  185  Ala. 
617.  «(  So.   3*3. 

Exclusion  of  evidence  as  to  who  laid 
out  a  town  site  in  controversy  was 
harmless  error,  where  a  witness  subse- 
quently testified  as  to  who  had  done  so. 
Haley  v.  Miller,  193  Ala.  482,  69  So.  564. 

In  an  action  for  death  by  being  struck 
by  a  street  car,  the  sustaining  of  objec- 
tions to  evidence  by  the  motorman  as  to 
keeping  a  lookout  was  harmless  error, 
where  he  has  testified  that  he  was  keep- 
ing sach  lookout.  HotTman  v.  Birming- 
ham R.,  etc..  Co.,  194  Ala.  30,  69  So.  551. 

Exclusion  of  secondary  evidence  of 
contents  of  receipt  held  harmless  if  er- 
roneous, where  defendant  was  allowed 
to  testify  concerning  the  payment;  his 
testimony  showing  all  of  the  essentials 
of  the  receipt.  Porter  v.  Watkins.  196 
Ma.  333.  71  So.  687. 

S  106S  (3)   Similar    Testunony  of   Other 
Witnesses. 

The  exclusion  of  testimony  is  harm- 
less where  similar  testimony  has  been 
received  without  objection.  Campbell 
p.  Slate.  13  Ala.  App.  70,  69  So.  33S. 

Where  the  evidence  was  not  excluded, 
and  defendant  received  the  full  benefit 
at  a  subsequent  time  of  that  or  similar 
testimony,  the  sustaining  of  an  objection 
to  the  evidence  as  originally  ofFered  was 
harmless,  if  error.  Ingram  v.  State,  13 
.\la.  App.  147.  «»  So.  »76. 

Where  several  witnesses  for  a  defend- 
ant were  allowed  to  state  the  facts  with- 
out objection,  any  error  in  refusing  to 
permit  another  witness  to  testify  to  the 
same  fact  was  harmless.  Phillips  v. 
Sute.  11  Ala.  App.  15,  65  So.  441. 


§  low. Error  Cured  by  Instructions 

to  Jury. 

Where  Genera]  Charge  Properly 
Given. — Where,  in  an  action  for  the 
wrongful  shooting  and  killing  of  the 
plaintiff's  intestate,  the  evidence  was  in- 
sufficient to  take  the  case  to  the  jury  as 
to  certain  defendants,  in  that  it  failed  to 
show  that  either  of  such  defendants  was 
present  at  the  difficulty,  plaintiff's  evi- 
dence being  neither  illegal,  irrelevant, 
nor  immaterial,  it  was  not  proper  prac- 
tice to  exclude  it  after  plaintiff  rested, 
but  such  exclusion  could  not  injure,  and 
was  harmless  error,  where  the  court 
later  properly  gave  the  general  charge 
for  such  defendants.  Wise  v.  Curl,  177 
Ala.  324,  58  So.  386. 

§  lOflO.  Arguments  and  Conduct  of  Coun- 
sel. 

Argument  Merely  Amounting  to  Il- 
lustration.— Reversal  will  not  be  ordered 
on  account  of  counsel's  argument  which, 
although  it  might  well  have  been  ex- 
cluded, was  no  more  than  an  illustra- 
tion. Clinton  Min.  Co.  v.  Bradford 
(Ala.),  76  So.  74. 

Instruction  to  Disregard  Statement. — 
Where  the  court  charged  the  jury  that 
there  was  no  evidence  of  a  certain  thing 
stated  by  counsel,  and  directed  them  not 
to  consider  such  statement,  any  error  in 
declining  to  exclude  such  remarks  when 
made,  was  rendered  harmless,  Brantley 
v.-S'tate,  11  Ala.  App.  144,  65  So.  678. 

instances  of  Prejudicisl  Error.  —  Du- 
puy  V.  Wright.  7  Ala.  App.  338.  60  So. 
997.  See  the  title  APPEAL  AND  ER- 
ROR, §  1060,  vol.  1,  p.  618, 

In  an  action  of  conversion  by  landlord 
against  tenant,  remarks  of  counsel  for 
plaintiff  in  argument  as  to  generosity  of 
government  to  tenant,  as  well  as  re- 
marks of  court  in  approbation,  held  re- 
versible error.  McArthur  Bros.  Co.  v. 
Middleton  (Ala.),  75  So.  e»5. 

Instances  of  Harmless  Error. — Im- 
proper exclamation  of  plaintiffs  counsel 
while  witness  for  defendant  was  testify- 
ing to  the  effect  that  some  one  might  be 
indicted  for  perjury,  held  not  prejudicial, 
where  such  exclamation  in  no  wise  af- 
fected the  witness'  testimony.  Headley 
V.   Harris.  196  Ala.  5S0,  71   So.  696. 

In  an  action   for  homicide,  where   dt- 
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fendant  pleaded  self-defense,  the  argu- 
ment of  plaintiffs  counsel  that,  if  de- 
fendant had  gone  into  his  house  and  put 
up  his  gun,  no  one  would  have  been 
hurt,  does  not  constitute  reversible  er- 
ror. Kuykendall  v.  Edmondson  (Ala.). 
77  So.  24. 

In  an  action  against  a  tenant  holding 
over,  in  which  he  claimed  a  recoupment 
for  .improvements,  counsel's  insinuation 
in  a  question  that  defendant's  excuse  for 
a  repeated  failure  to  go  with  plaintiffs 
agent  to  estimate  the  value  of  the  im- 
provements was  •  a  mere  pretense  was 
harmless,  where  the  answer  elicited 
nothing  capable  of  exerting  a  prejudicial 
influence  upon  the  jury.  Walker  v.  Gun- 
nels.  18B   Ala.  206,   66  So.   45. 

In  an  action  for  death  by  electric 
shock,  there  being  no  material  conflict 
in  the  testimony,  all  of  which  came  from 
plaintiff's  own  witnesses,  for  whose 
credibility  he  vouched,  there  was  no 
prejudicial  error  in  the  refusal  of  the 
trial  judge  to  allow  plaintifT's  counsel  to 
argue  to  the  jury  that  they  could  not  or 
ought  not  to  believe  the  testimony  of  a 
witness  with  respect  to  warning  of  dan- 
ger given  deceased,  though  where  a 
party  is  not  bound  by  his  own  witnesses. 
and  the  issue  of  the  credibility  of  the 
evidence  is  submitted  to  the  jury,  doubt- 
less counsel  would  be  entitled  to  argue 
the  issue.  Dorough  v.  Alabama  Power 
Co.  (Ala.).  76  So.  M3. 
§  IMl.  Deiaurrer  to  Evidence,  Dismiual, 
Nonsuit  or  Direction  of  Verdict. 

Direction  of  Verdict.— Where  the  evi- 
dence clearly  showed  contributory  neg- 
ligence, the  giving  of  charges  which  er- 
roneously directed  verdict  for  defendant 
is  harmless.  Kilter  v.  Hitf,  189  Ala.  653, 
66  So.  633. 

Any  error  in  giving  aflirmative  in- 
struction for  defendant  as  to  one  count 
is  harmless  where  plaintiff  could  have 
proved  same  facts  under  other  counts. 
Burns  *.  Cline  (Ala.  App.).  77  So.  429. 

Where  plaintiffs  whole  evidence  is  in- 
sufficient to  take  the  case  to  the  jury, 
and  the  ruling  on  defendants'  motion  to 
exclude  such  evidence  is  followed  by  the 
general  charge  given  on  defendants'  re- 
quest in  writing,  there  is  no  reversible 
error.  Athey  ».  Tennessee  Coal,  etc.,  R. 
Co.,  191  Ala.  646,  68  So.  1S4. 


Plaintiff  in  detinue,  who  has  never  had 
actual  possession  of  the  property,  and 
who  does  not  show  legal  title  and  right 
to  immediate  possession,  not  being  enti- 
tled to  recover  against  defendant  in  pos- 
session, acquired  in  a  legal  manner, 
though  he  has  no  title,  giving  the  aflirm- 
ative  charge  for  plaintiff,  under  such  cir- 
I  cumstances,  is  not  harmless  error. 
Sanders  v.  Rogers  (Ala,  App.),  77  So.  69. 

Refusal  to  Direct  Verdict.— In  action 
against  street  railway,  where  verdict  did 
not  embrace  punitive  damages,  refusal 
of  general  affirmative  charge  for  railw'ay 
on  wanton  injury  count  was  harmless  to 
it.  Alabama  City,  etc.,  R.  Co.  v.  Lee 
(Ala.),  78  So.  90S. 

In  action  for  marble  sold  and  deliv- 
ered, the  refusal  of  a  general  charge  for 
defendant  was  harmless,  where  the  ver- 
|dict  for  plaintiff  was  not  based  on  that 
count.  Puffer  Mfg.  Co.  v.  Alabama  Mar- 
ble Quarries  (Ala.),  73  So.  41«. 

It  was  not  reversible  error  to  refuse 
an  aflirmative  charge  as  to  a  certain 
count,  where  the  court  charged  that  the 
count  was  immaterial,  and  that  recovery 
could  not  be  had  tliereon.  Western 
Assur.  Co.  V.  Hann  (Ala.),  78  So,  232. 

Where  motions  for  judgment  by  both 
parties  having  been  denied,  plaintiff  and 
the  substituted  defendant  introduced  evi- 
dence,    and    plaintiff's     evidence    entitled 

ing  the  motions  for  judgment  was  cured 
or  resulted  in  no  injury  to  such  defend- 
ant. Stewart  v.  Sample,  8  Ala.  App.  663, 
62  So.  338.  judgment  modified  for  error 
as  to  costs  in  Ex  parte  Stewart,  185  Ala. 
31«,  84  So.  36. 

§    106S.   Submission   of   Issues   or   Ques- 
tions to  Jury. 
§  lOes  (1)  In  General. 

Submission  of  Counts  Unsuj^orted  by 
Evidence. — Where  a  complaint  in  an  ac- 
tion for  injuries  to  an  employee  con- 
tained statutory  counts  and  a  common- 
law  -count,  and  the  court  submitted  to 
the  jury  all  the  counts,  error  in  submit- 

for  want   of  evidence   to   support  it   re- 
quires  reversal   of  a   judgment   for   plain- 
tiff.     Langhorne    v.    Simington,    188    Ala. 
337,  66   So.   85. 
In   an    action   for   injuries   to   a   minor 
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employee,  where  the  court  erroneously 
mbmitted  two  counts,  alleging  negli- 
gence which  the  evidence  showed  was 
not  the  proximate  cause  of  the  injury, 
evidence  as  to  the  negligence  charged  in 
another  count,  which  waa  <properly  sub- 
mitted, held  to  raise  a  question  for  the 
jury  so  as  to  require  the  reversal  of  a 
judgment  for  plaintiff,  though  there  was 
sufficient  evidence  to  support  a  verdict 
on  Itiat  count.  Huntsville  Knitting  Co. 
F.  Burner  (Ala.).  73  So.  907. 

Effect  of  Determination.  —  Walters  v. 
Brown,  177  Ala.  78,  58  So.  291.  See  the 
tiUe  APPEAL  AND  ERROR,  §  1063 
(1),  vol.  I,  p.  «19. 

Error  in  refusing  to  plaintiff  an  affirm- 
ative charge  is  cured  by  a  verdict  for 
him.  Hilley  v.  Central,  etc.,  R,  Co.,  11 
Ala.  App.  «05,  66  So.  883. 
}  lOtt  <3)  Withdrawal  of  Questions  from 
Jury. 
Giiiiig  AfEimative  Charge  on  One 
Count— Benefit  of  Matters  under  Other 
Coonta.— The  erroneous  giving  of  an  af- 
finnative  charge  in  favor  of  defendant 
1!  to  one  count  of  the  complaint  was 
bnnfess,  where  plaintiff  had  benefit  of 
the  same  matters  under  a  count  sub- 
milted.  Walker  v.  Alabama,  etc..  Rail- 
way, 194  Ala.  3«0,  70  So.  las. 

Withdrawal  of  Inue  PrejndiciaL — 
Where  there  was  evidence  rendering  it 
error  to  give  the  affirmative  charge 
igainst  the  plaintiff  on  counts  charging 
willfDl  or  wanton  misconduct,  such  er- 
ror could  not  be  cured  by  the  submis- 
lion  to  the  jury  of  the  issues  raised  by 
the  counts  declaring  on  simple  neglir 
gence.  McNeil  v.  Munsoa  S.  S.  Lines, 
1«4  Ala.  430,  «3  So.  982,  reversing  on 
this  point  8  Ala.  App.  610.  63  So.  459. 

In  a  personal  injury  action  by  a  pas- 
senger who  fell  down  the  unlighted 
steps  leading  to  thf;  carrier's  station,  the 
fact  that  the  steps  were  not  lighted  at 
all  that  night  held  not  to  render  harm- 
less the  refusal  of  the  court  to  submit 
to  the  jury  the  question  whether  the  pas- 
senger came  to  the  station  at  an  unrea- 
sonable time.  Central,  etc.,  R.  Co.  v. 
Campbell,  10  Ala.  App.  388.  64  So.  S40. 

WAdrawal  of  Issue  Harmless. — In 
passenger's  action  for  injuries,  under  al- 
legations that  while  she  was  alighting 
the  street  car  moved  suddenly,  where  the 


jury  found  that  the  car  did  not  move 
while  plaintiff  was  alighting,  withdrawal 
of  the  question  of  wanton  injury,  if  er- 
ror, was  harmless.  Erwin  v.  Birming- 
ham R.,  etc.,  Co.  (Ala.),  76  So.  915. 

In  a  suit  by  a  boy  for  injury  at  a 
crossing,  defended  on  the  ground  that 
he  was  hurt  in  attempting  to  "ride  the 
train"  after  he  crossed  the  tracks,  he  was 
not  harmed  by  a  general  charge  for  de- 
fendant as  to  a  count  for  wanton  injury. 
Cardwell  v.   Louisville,   etc.,   R.    Co.,   185 

Ala.  638.  64  So.  564. 

§  1063.  Instmctions  to  Jury. 

§  lOei.  Prejudicial    Effect    in    Gen- 

ersL 

As  to  cure  of  error  by  other  instruc- 
tions, see  post,  TRIAL. 

Abstract  Instructions.  —  See  post.  "Ap- 
plicability to  Issues  and  Evidence,"  % 
10«e. 

Argiunentative  Instructions. — The  giv- 
ing of  argumentative  charges  will  not  be 
reversible  error  unless  the  appellate 
court  is  satisfied  that  the  jury  were  mis- 
led thereby.  McCary  v.  Alabama,  etc, 
R.  Co.,  183  Ala.  597,  62  So.  18. 

The  giving  of  an  instruction  which 
was  argumentative  and  singled  out  cer- 
tain parts  of  the  evidence  was  not  rever- 
sible error  where  the  proposition  as- 
serted was  undeniable.  Cummings  v. 
McDonnell,   ISO  Ala.  M,  66  So.  717. 

The  giving  of  a  charge  that,  even  if 
defendant  purchased  notes  given  by 
plaintiff  to  a  third  party  in  payment  for 
cattle,  that  ftict  would  not  give  defend- 
ant any  lien  on  the  cattle,  though  it 
might  have  'been  refused  as  argumenta- 
and  misleading,  does  not  require  a 
reversal  of  the  judgment.  Howton  v. 
Mathias,  197  Ala.  457,  73  So.  92. 

Where  the  evidence  as  to  the  cause  of 
the  fire  and  as  to  the  railroad's  negli- 
gence was  conflicting,  a  charge  that  the 
presumption  of  negligence  arising  from 
starting  of  a  fire  by  a  passing  en- 
gine only  requires  the  railroad  to 
show   that  defendant's  engine  was  prop- 

ly     equipped     and    handled,    and     that 

ter    such    showing    plaintiff    could    not 

icover  without  other  evidence  of  neg- 
ligence, while  argumentative,  was  not  re- 
versible error.  McCary  v.  Alabama,  etc., 
R.  Co..  183  Ala.  597,  62  So.  18. 

an    action     for   death     on    railroad 
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track,  upon  evidence  that  deceased  was 
walking  down  a  path  near  the  approach- 
ing engine,  an  instruction  that  the  exer- 
cise on  the  part  of  the  engineer  of  the 
presumption  that  a  human  being  will 
avoid  any  injury  is  not  the  taking  of  the 
chance  in  such  a  sense  as  to  render  the 
defendant  liable  until  the  engineer  dis- 
covers something  in  the  conduct  of 
plaintiffs  intestate  which  would  indicate 
to  reasonable  man,  situated  as  the  engi- 
neer was,  that  said  intestate  would  not 
of  himself  avoid  the  injury,  is  not  re- 
versible error,  as  being  argumentative 
or  misleading.  Sims  v.  Alabama,  etc., 
R.  Co.,  197  Ala.  1«1,  78  So.  328. 

HiBleading  InstnictionB. — That  an  in- 
struction is  misleading  does  not  consti- 
tute reversible  error,  since  plaintiff 
should  ask  for  an  explanatory  charge. 
Ogburn-Griffin  Grocery  Co.  v.  Orient 
Ins.  Co..  18B  Ala.  SIS.  66  So.  434. 

The  court  can  not  be  put  in  error  for 
giving  a  misleading  charge,  unless  it 
clearly  appears  that  the  jury  were  there- 
by misled  to  appellant's  prejudice.  Plott 
V.  Foster,  7  Ala.  App.  402,  63  So.  2»9; 
McCary  v.  Alabama,  etc.,  R.  Co.,  188 
Ala.  S97,  63  So.  IS;  Karpeles  v.  City  Ice 
Delivery  Co.   (Ala.),  73  So.  642. 

In  an  action  against  a  railroad  for  set- 
ting fire  to  plaintiff's  property,  a  mis- 
leading instruction  as  to  the  presump- 
tion of  negligence  from  the  happening 
of  the  fire  held  not  reversible  error. 
McCary  v.  Alabama,  etc..  R.  Co.,  183 
Ala,  597.  62  So.  18. 

In  an  action  for  conversion  of  mort- 
gaged crops,  a  charge  that  the  evidence 
must  reasonably  satisfy  the  jury  what 
property  and  how  much  defendant  con- 
verted before  they  could,  find  verdict  for 
plaintiffs,  and  that  the  jury  could  not 
guess  or  speculate  as  to  how  much  prop- 
erty or  its  value  to  find  against  defend- 
ant, though  possibly  misleading,  was  not 
reversible  error.  Hamner  Si  Son  v. 
Johnson  (Ala.  App.),  77  So.  446. 

Judgment  will  not  be  reversed  because 
charge  given  for  appellee  on  degree  of 
proof  was  not  technically  correct,  where 
it  was,  at  most,  calculated  to  mislead. 
Rogers  v.  Whittle  (Ala.  App.),  74  So.  9«. 

Same — Correctable  by  Explanatory  In- 
■tractions.  —  Sloss- Sheffield  Steel,  etc., 
Co.  t'.  McCulIough,   177  Ala.  44B.  59  So. 


210;  Alabama,  etc.,  R.  Co.  v.  Smith.  178 
Ala.  613.  5»  So.  464.  See  the  title  AP- 
PEAL AND  ERROR.  §  1064,  vol.  1,  p. 
621. 

An  omission  tn  an  instruction  that  if 
the  testimony  of  any  witness  is  in  con- 
flict with  physical  facts  the  jury  may 
consider  such  conflict  in  determining  the 
weight  they  will  give  to  the  testimony 
of  such  witness,  in  that  it  did  not  say- 
that  the  conflict  hypothesized  should  be 
considered  in  connection  with  all  the 
other  testimony  in  the  cause,  merely 
rendered  the  instruction  misleading  or 
argumentative,  and  called  for  correction 
by  an  explanatory  charge  rather  than  by 
reversal  on  appeal.  Karpeles  v.  City  Ice 
Delivery  Co.  (Ala.).  73  So.  642. 

An  instruction  that  where  one  walks 
on  the  tracks  or  right  of  way  of  a  rail- 
road, without  invitation  or  license,  he  is 
a  trespasser  and  assumes  the  peril  of  the 
position  in  which  he  has  voluntarily 
placed  himself,  and  the  railroad  owes 
him  no  duty  except  the  exercise  "of  rea- 
sonable care  and  diligence"  to  avoid  in- 
juring him  as  soon  as  his  peril  becomes 
apparent,  though  misleading  tn  not  re- 
quiring engineer  to  do  "all  in  his  power" 
to  avoid  injury,  is  not  reversible  error, 
where  no  explanatory  instruction  ■wa» 
asked,  Sims  v.  Alabama,  etc.  R.  Co., 
197  Ala.  151,  92  So.  328. 

Invading  Province  of  Jury. — The  giv- 
ing of  a  requested  charge  that,  "eveit 
though''  defendant  had  a  lien  on  the 
property  converted,  he  could  not  seize 
and  sell  it  without  due  process  of  law, 
does  not.  require  the  reversal  of  a  judg- 
ment for  plaintiff,  though  the  charge 
might  have  been  refused  for  the  reason 
that  the  use  of  the  expression  "even 
though"  carried  an  intimation  as  to  the 
court's  opinion  on  the  facts.  Howton  v. 
Mathias.  197   .Ma.  457,  73  So.  92. 

In  an  action  for  death  by  electric 
shock,  where  plaintiff's  own  witnesses, 
defendant  introducing  no  testimony,  es- 
tablished the  defense  of  contributory 
negligence,  the  statement  of  the  trial 
judge,  in  instructing  the  jury  to  find  for 
defendant,  that  he  did  not  think  plaintifF 
was  entitled  to  recover,  though  techni- 
cally erroneous,  was  harmless  to,  plain- 
tiff, Dorough  V.  Alabama  Power  Co. 
(Ala.),  76  So.   963. 
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GmoE  Unrequeated  Charges  on  Ef- 
fect of  Evidence — Statutes. — The  giving 
of  an  instruction  on  the  effect  of  evi- 
dence is  reversible  under  Code  1907,  § 
5363,  where  no  charge  on  that  point  was 
reqnesled  by  either  of  the  parties.  Lou- 
isville, etc..  R.    Co.  V.   Godwin,   1»1    Ala. 

*98,  67  So.  675. 

Same — Burden  of  Proof. — Under  Code 
1907.  5§  5362-5364,  prohibiting  charges 
on  the  effect  of  the  evidence,  unless  re- 
quested, an  oral  charge  erroneously 
placing  Ihe  burden  of  proof  upon  de- 
fendanl,  who  had  introduced  no  evi- 
dence, and  having  the  same  necessary  ef- 
fect as  an  affirmative  charge  for  plaintiff, 
who  had  not  requested  it,  held  preju- 
dicial error.  Birmingham  Southern  R. 
Co.  !■.  Morris,  9  Ala.  App.  '530,  63  So. 
768. 

Error,  in  an  instruction  in  an  action 
againsl  a  railroad  company  for  damages 
from  fire,  in  placing  the  burden  on 
plaintiff  of  showing  that  the  locomotive 
was  improperly  handled  or  constructed 
■hen  the  property  was  fired  by  sparks 
from  il  was  reversible.  Coffman  v. 
louisville,  etc.,  R.  Co.,  184  Ala.  474,  63 
So.  527. 
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tor  in  charging  that  defendant  had  the 
bnrden  of  proving  its  plea  of  the  six- 
year  statute  of  limitations  was  harmless, 
where  the  undisputed  evidence  conclu- 
sively showed  that  action  was  brought 
within  six  ,  years  after  conversion. 
Forhes  r.  PInmmer   (Ala.),  73  So.  451. 

Where  plaintiff  made  out  prima  facie 
rase,  a  charge  that  the  burden  rested  on 
defendant  to  prove  contributory  negli- 
gence was  not  reversible  error.  Bir- 
mingham t:  Mullcr,  lfl7  Ala.  554,  73 
So,  30. 

Hisleading  Instruction  on  Burden  of 
Proof    Asserting   No    Legal   Proposition. 

—.An  instruction  that  the  burden  of 
proof  meant  only  that  the  jury  must  be 
reasonable  satisfied  from  the  evidence 
should  not  have  been  given,  as  it  as- 
serted no  legal  proposition  and  was  mis- 
leading and  prejudicial,  since  it  was  bad 
because  of  the  use  of  Ihe  word  "only." 
and  was  also  calculated  to  lead  the  jury 
to  helieve  that  the  contestant  would 
meet  the  burden  of  proof  by  satisfying 
the  jury  as  to  any  fact,  and  pretermitted 


the  fact  that  he  must  reasonably  satisfy 
the  jury  as  to  the  truth  of  the  material 
issues.  Gaither  v.  Phillips  (Ala.).  7S 
So.  295. 

Instructions  Not  Prejudicial  as  a 
Whole. — If  when  viewed  as  a  whole,  in- 
structions are  not  prejudicial,  a  reversal 
will  not  follow,  although  when  taken 
from  the  context  and  viewed  independ- 
ently they  may  be  prejudicial.  Barber  v. 
State,  11  Ala.  App.  118.  65  So.  842. 

Charge  that  Counsel  Had  Correctly 
Stated  Law. — An  impropriety  in  charg- 
ing the  jury  that  plaintiff's  counsel  cor- 
rectly stated  the  law  on  a  certain  prop- 
osition, and  that  it  was  unnecessary  to 
rehearse  it,  did  not  present  error,  where 
it  clearly  appeared  from*  the  bill  of  ex- 
ceptions that  counsel's  statement  of  the 
law  was  correct.  Republic  Iron,  etc., 
Co.  V.  Passafume,  181  Ala.  463.  61  So. 
337. 

Charge  to  Find  for  Defendant  if 
Doubtful  and  Uncertain. — Il  is  harmless 
error  to  refuse  instructions  that  if  the 
minds  of  the  jury  are  in  a  state  of  con- 
fusion or  uncertainty,  they  should  find 
for  the  defendant.  Louisville,  etc.,  R.  ■ 
Co.  V.  Penick.  8  Ala.  App.  558,  62  So. 
965;  Hoffman  v.  Birmingham  R.,  etc., 
Co..  194  .Ala.  30,  <:<t  So.  ■551. 

It  is  not  error  to  refuse  an  instructioii 
that  if  after  a  fair  and  full  consideration 
of  all  the  evidence  in  the  case,  the  minds 
of  the  jury  are  in  a  state  of  contusion  as 
to  whether  plainlifl  ought  to  recover  or 
not,  then  you  can  not  return  a  verdict 
for  plaintiff.  Birmingham  K.,  etc.,  Co. 
V.  Adkins.  8  Ala,  App.  555,  62  So.  367. 

In  negligence  case  it  was  improper, 
but  not  reversible  error,  to  instruct  that 
if  the  jury  was  not  reasonably  satisfied 
as  to  the  cause  of  the  damage  to  return 
a  verdict  "in  favor  of  the  defendant." 
Hamilton  v.  Cranford  Mercantile  Co, 
(Ala,).  78  So.  401. 

Heasw-c  of  Damages— Adding  Incor- 
rect Reason  tor  ifiile.— In  an  action  by  a 
city,  based  on  breach  of  warranty  as  to 
the  quality  of  5re  hose  purchased,  it  was 
not  reversible  error,  after  correctly  stat- 
ing that  the  measure  of  damages  was  the 
amount  of  the  price,  to  add  that  the  rea- 
son for  the  rule  was  that  a  defect  in  the 
hose  might  result  in  the  burning  of  the 
.whole  town,  especially  in  the  absence  of 
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a  request  for  a  countercharge.  Loeb  v. 
Montgomery,  7  Ala.  App.  325,  61   So,  MS. 

Request  for  Inatniction  Contradictiiic 
Oral  Cluu-ge— Bound  b^  Error.— Plain- 
tilT  is  bound  by  error  against  defendant, 
in  instruction,  given  on  his  written  re- 
quest, contradictory  of  the  correct  oral 
charge.  Birmingham  K.,  etc..  Co.  v. 
Hunt  (Ala.),  76  So.  918. 

Error  Cured  by  Remittitiir  on  Ai^eal. 
— Reversible  error  can  not  be  predicated 
Upon  erroneous  instructions  as  to  certain 
items  of  plaintiff's  claim,  where  on  ap- 
peal those  items  are  eliminated  by  re- 
mittitur.    Cassels  v.   Alabama   City,  etc., 

R.    Co.    (Ala.),    73    So.    494. 

Particular  Iiutances  of  Prejudicial  Er- 
ror.— A  charge  '  affirmatively  misstating 
the  measure  of  duty  imposed  on  defend- 
ant, as  a  predicate  for  a  declaration  for 
or  against  negligence,  held  prejudicial, 
notwithstanding  supreme  court  rule  ^li 
(fil  South,  ix).  Reaves  f.  Maybank,  IM 
Ala.  614,  69  So.  137. 

Instruction  placing  absolute  duty  on 
plaintiffs  servant  to  drive  cattle  off  of 
railroad  track  if  he  saw  them  thereon 
held  necessarily  highly  prejudicial  to 
plaintiff,  the  law  requiring  only  ordinary 
care  or  prudence  to  drive  the  cattle  off 
the  tracks  in  such  case.  Fuqua  v.  South- 
ern R,  Co.  (Ala,),  77  So.  ■690. 

breach  of  warranty,  that  plaintiff  could 
not    recover    if    defendant    exhibited    to 

him  a  sample  of  the  kind  of  oats  plaintiff 
had  agreed  to  buy,  where  there  was  evi- 
dence that  defendant  did  not  deliver  to 
plaintiff  the  kind  it  had  agreed  to  deliver, 
was  prejudicial.  Amzi  Godden  Seed  Co. 
V.   Smith,   1H5  Ala,  296,  64   So,   100.   , 

Instruction  attempting  to  apply  rule 
of  damages  applicable  only  to  cases  of 
death  to  permanent  injury  held  preju- 
dicial, especially  as  it  implied  that  mor- 
tality tables  were  conclusive  as  to  life 
expectancy.  Louisville^  etc..  R.  Co.  V. 
Carter.  195  Ala.  3B2,  70  So.  655, 

Rule  that  giving  general  charge  in  tort 
action  against  one  who  would  be  enti- 
tled to  but  nominal  damages  is  error 
without  injury  can  not  be  applied  In  ac- 
tion of  trespass,  where,  although  plain- 
tiff proved  no  actual  damage,  the  jury 
could  have  inferred  that  the  trespass  was 
wanton,    and   afforded   a    basis    for   puni- 


tive damages.  Climer  v.  St.  Clair  County 
Tel.  Co.   (Ala.),  77  So.  30. 

Particular  Iiutances  of  Harmless  Er- 
ror,—De  Soto  Coal  Min.,  etc..  Co.  v.  Hill, 
179  Ala.  186.  fiO  So.  583.  See  the  title 
APPEAL  AND  ERROR,  §  1064.  vol.  1, 
p.  623, 

In  an  action  on  benefit  certificate,  in- 
struction as  to  payment  of  dues  after 
forfeiture  for  nonpayment  held  not  re- 
versible error.  Brotherhood  v.  Milner-, 
193  Ala.   68.  691  So.   10. 

In  ejeciment,  where  plaintiff  was  en- 
titled at  least  to  recover  an  interest  in 
the  land,  an  affirmative  charge  for  plain- 
tiff, asserting  such  fact,  J^ut  not  stating 
the  extent  of  the  finding  of  such  inter- 
est, while  erroneous  if  plaintiff  was  not 
entitled  to  recover  all  the  land  or  the 
entire  interest  therein,  was  not  rever- 
sible error.  Bennett  v.  Albrecht  (Ala.), 
78  So.  823. 

Where  there  was  evidence  that  would 
justify  a  recovery  by  the  plaintiff  for  be- 
ing forcibly  ejected  from  a  railroad  sta- 
tion, even  though  he  went  there  an  un- 
reasonable length  of  time  before  the 
train  was  due.  an  instruction  submitting 
the  question  whether  the  time  was  rea- 
sonable, and  allowing  a  recovery  only  if 
it  was  reasonable,  was  not  prejudicial  to 
the  defendant.  Louisville,  etc.,  R,  Co,  v. 
Kay,  8  Ala.  App.  5«2.  63  So.  1014. 

In  an  action  for  death  due  to  a  gas  ex- 

merely  instructing  a  finding  for  defend- 
ant if  the  jury  found  the  existence  of 
contributory  negligence  as  pleaded  and 
that  it  was  the  proximate  cause  of  the 
injury,  "even  though"  defendant's  serv- 
ants may  have  been  guilty  of  negligence, 
if  error,  was  harmless.  Alverson  v.  Lit- 
tle Cahaba  Coal  Co.  (Ala.),  77  So.  617. 

Same  —  InstnictiDna  on  Damnses. — 
Error  in  an  instruction  precluding  a 
recovery  of  only  nominal  damages  was 
harmless.  Birmingham  R.,  etc.,  Co.  ». 
Friedman,  1S7  Ala.  562,  65  So,  939. 

In  an  action  for  false  imprisonment, 
defendant  held  not  prejudiced  by  an  in- 
struction that  punitive  damages  could 
not  be  awarded  unless  such  imprison- 
ment was  willfully  and  unlawfully  done 
one  of  defendant's  servants  acting 
in    the     scope    of    his    employment 
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BinninKham  Ledger  Co.  v.  Buchanan,  10 
Ah.  App.  527,  65  So.  «67. 

{  lOM.  Applicabilitj  to  Issues  and 

Evidence. 

Abstract  InstnictionB.— L.  &  N.  R.  R. 
Co.  I'.  Glascow.  179  Ala.  251.  60  So.  103. 
Ste  the  title  APPEAL  AND  ERROR.  § 
I06«.  vol,  1.  p.  623. 

The  giving  of  abstract  charges  is  not 
necessarily  prejudicial  error.  Howton 
V.  Mithias,  1»7  Ala.  *57.  73  So.  92;  Cum- 
mings  V.  McDonnell,  189  Ala.  96,  66  So. 
717, 

That  instructions  requested  and  given 
vttt  abstract,  and  calculated  to  mislead, 
is  not  bound  for  reversal,  unless  the  ap- 
pellate court  is  satisfied  that  they  oper- 
ated to  appellant's  prejudice.  Lockridge 
f,' Brown,  184  Ala.  106,  63  So.  524;  Mc- 
Cary  v.  Alabama,  etc..  R.  Co..  192  Ala. 
SST,  62  So.  IB;  .Western  Union  Tel.  Co. 
t.  Holland.  11  Ala.  App.  410,  «Q  So.  926. 

Same— IiBtaacM  of  HarmleBs  Snot. — 
Hnrkerson  v.  Adier.  178  Ala.  622.  59  So. 
SOS.  See  the  title  APPEAL  AND  ER- 
ROR, g  1066.  vol.  1.  p.  623. 

In  an  action  tor  damages  to  growing 
crops  caused  by  fumes  from  a  fertilizer 
factory,  an  instruction  as  to  when  the 
rtUtion  of  tenants  in  common  of  the 
trop  and  the  relation  of  laborer  and 
hirer  arose  between  plaintilf  and  her 
croppers,  even  if  abstract,  held  harmless. 
International  Agr.  Corp.  v.  Burton.  194 
.Ua.  lOB.  69  So.  417. 

In  detinue  for  farm  stock  by  a  land- 
lord against  his  tenant,  who  had  given 
mortgages  covering  crops,  an  instruction 
thai  plaintiff  could  apply  the  proceeds  of 
the  mortgaged  property  only  to  a  debt 
for  supplies  for  the  crop,  if  abstractly 
erroneous,  held  not  prejudicial,  under 
eridence  that  plaintiff  had  advanced 
only  supplies  for  the  crop.  Reynolds  v. 
Hardee,  193  Ala,  454,  69  So,  553. 

Incorrect  Illustratioii  Not  PrejudicuL 
—Where,  upon  a  review  of  the  whole 
case,  it  is  reasonably  clear  that  an  illus- 
tration used  by  the  judge  in  his  instruc- 
tions, although  calculated  to  prejudice 
the  jary.  did  not  in  fact  operate  against 
the  complaining  party,  and  the  court 
correctly  stated  the  law.  there  will  be 
no  reversal.  Loeb  v.  Montgomery.  184 
-Ma.  217.  63  So.  1023,  denying 
1  .\la.  App.  325,  01  So.  642. 
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Inatniction  on  Inuneterial  Issue  Harm- 
less.— Tannehill  v.  Birmingham  R,.  etc., 
Co.,  177  Ala.  297,  58  So.  19B.  See  the  ti- 
tle APPEAL  AND  ERROR,  §  1066,  vol. 
1,  p.  623. 

Withdrawing  Issue  Not  Alleged  in 
Declaration  Hanaless.— There  can  be  no 
prejudicial  error  in  instructions  which 
take  from  the  jury  an  issue  established 
by  plaintiffs  evidence,  but  not  alleged  in 
the  declaration.  Park-Robertson  Hdw. 
Co.  V.  Copeland,  11  Ala.  App.  447,  «6  So. 

880. 

Particular  Instances  of  Prejudicial  Er- 
ror.— In  an  action  by  a  father  for  the 
death  of  his  son  killed  by  an  automobile 
while  skating  on  street,  an  instruction 
that  all  persons  are  forbidden  to  use  the 
streets  for  skating,  not  being  supported 
by  evidence  of  such  ordinance  or  regu- 
lation, was  prejudicial  error.  Renfroe  v. 
Collins  &  Co.  (Ala.).  78  So.  395. 

purporting  to  have  been  signed  by  a  firm, 
that  if  the  money  sued  for  had  been  paid 
to  the  payee,  plaintiff  c 
was  prejudicial  and  t 
ported  by  the  evidence.  Tennessee  Val- 
ley Bank  v.  Avery  &  Sons.  9  Ala.  App. 
363,   63   So.   813. 

Giving  of  an  instruction  staling  that 
plaintiff  testified  that  he  derived  from 
the  telegram  incorrectly  transmitted, 
and  delivered  by  defendant,  that  his  wife 
had  been  operated  upon,  held  to  require 
a  reversal  where  it  appeared  that  he  did 
not  so  testify.  Western  Union  Tel.  Co. 
i:   Favish.   196  Ala.  4,   71   So.   183. 

In  an  action  on  a  firm  note  signed  "S. 
M.  A.  &  Sons,  by  S,  M.  A.,"  error  in  in- 
structing that  defendants  were  not  liable 
if  the  words  "&  Sons,  by  S.  M.  A,."  were 
written  on  the  note  after  it  was  signed 
by  S,  M.  A.  without  his  knowledge,  when 
the  evidence  showed  that  the  note  was 
signed  by  him  in  the  firm  name,  was 
prejudicial  to  plaintiff.  Tennessee  Val- 
ley Bank  i:  Avery  &  Sons.  9  .Ala.  App. 
363,  63   So.  813. 

Where  one  count  of  a  complaint  relied 
upon  a  sale  of  a  note  and  mortgage 
which  was  executed  except  for  the  pay- 
ment of  the  price  and  another  count  re- 
lied upon  an  executory  agreement  for 
their  sale,  a  charge  that  the  plaintiff  was 
entitled     to    recover    the     agreed    price, 
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which  was  erroneous  under  the  latter 
count,  was  prejudicial  error,  Norman  v. 
Bullock  County  Bank.  187  Ala.  33.  &5 
So.  371. 

Particular  Inatances  of  Harmless  Er- 
r«r.— Where,  from  the  case  against  a 
railroad  disclosed  by  the  evidence,  no 
recovery  could  be  had  for  injury  to 
plaintiff  except  at  a  public  crossing,  it 
was  not  reversible  error  to  charge  that 
defendant,  was  under  no  duty  to  look  out 
for  plaintiff  except  at  the  crossing. 
Cardwell  v.  Louisville,  etc.,  R.  Co.,  185 
Ala.  638.  64  So.  5«4. 

Where  the  plea  of  contributory  negli- 
gence merely  alleged  the  negligence 
of  iMe  employee  in  the  manner  of 
his  use  of  the  machine  by  which  he  was 
injured,  any  error  in  a  charge  that  an 
employee  must  do  that  which  is  danger- 
ous in  a  negligent  manner  to  constitute 
contributory  negligence  was  |  not  preju- 
dicial. Continental  Gin  Co.  v.  Milbrat, 
10  Ala.  App.  351,  fiS  So.  424,  certiorari 
denied  in  Ex  parte  Continental  Gin  Co.. 
191    Ala.  660,  66   So.   1008. 

In  action  under  Code  l^OT,  §  3910, 
subd,  1.  for  injury  from  defective  ma- 
chinery, held  that  on  oral  charge,  merely 
Slating  one  of  plaintiff's  contentions  and 
requiring  no  finding  thereon,  was  not 
prejudicial  to  defendant,  even  if  the 
claim  was  not  supported  by  the  proof, 
Caldwell-Watson  Foundry,  etc..  Co,  v. 
Watson.    193    Ala.    335,   63    So.    859. 

In  ejectment,  where  it  was  claimed 
that  upon  the  death  of  plaintiff's  father 
the  land  vested  in  his  widow,  as  it  was 
worth  less  than  $3,000.  and  did  not  de- 
scend to  plaintiflf,  error  in  a  charge  in- 
tended to  exclude  any  exemption  to  the 
widow  if  the  land  was  worth  over  $2,000. 
which  based  the  value  upon  the  entire 
tract,  and  not  upon  so  much  of  the  land 
as  the  father  might  have  owned,  was 
harmless;  the  proof  not  showing  that 
whatever  land  the  father  got  was  his  ex- 
emption at  the  time  of  his  death,  nor 
that  he  lived  on  it  or  owned  less  than 
the  exemption,  so  to  vest  title  in  his 
widow  and  minor  child.  Landers  v. 
Hayes,  196  Ala.  533,  73  So,  108. 

In  an  action  for  injury  caused  by  be- 
ing struck  by  a  street  car,  where  plain- 
tiff was  aware  of  the  approach  of  the 
car,  and  issue  of  willful  : 


conduct  of  motorman  had  been  with- 
drawn, instruction  that  plaintiff  was 
charged  by  law  with  the  duty  of  using 
ordinary  care,  and  if  as  a  result  of  his 
failure  so  to  do,  there  can  be  no  recov- 
ery on  any  count  charging  simple  negli- 
gence, although  defendant  was  guilty  of 
negligence,  was  not  affirmatively  faulty, 
rendering  giving  thereof  leversible  er- 
ror. Sington  V.  Birmingham  R.,  etc., 
Co.  (Ala.),  76  So,  48. 
§  loer. FaUure  or  Refiual  to  Charge. 

See  post,  "Failure  or  Refusal  to  In- 
struct," §  1068  (5). 

Requested  Charge  Covered  by  Other 
Charges.— See  post.  TRIAL. 

Where  the  refused  instruction,  al- 
though stating  a  correct  principle  of 
law,  was  substantially  given  tn  other 
written  instructions,  the  error,  if  any, 
was     harmless,      Patterson   v.    State,    l&l 

Ala.   IS,   67   So.   997, 

Same  —  Particular  Instances.— In  an 
action  for  personal  injuries  from  defend- 
ant's alleged  willful  and  wanton  act,  any 
error  in  refusing  a  charge  for  defendant 
held  not  'injurious,  where  the  same 
charge  had  been  previously  given.  Char- 
lie's Transfer  Co.  v.  Leedy  &  Co.,  fl  Ala. 
App,  652.  64  So.  305. 

Under  Code  1907,  §  53«4,  as  amended 
by  Acts  1015,  p.  SIS,  in  action  for  inju- 
ries under  federal  employers'  liability 
act,  refusal  of  charge  on  subsequent 
negligence  held  not  reversible  error, 
where  jury  was  substantially  and  fairly 
instructed  thereon,  and  plaintiff  was  not 
proceeding  on  theory  of  subsequent  neg- 
ligence. Southern  R.  Co.  v.  Fisher 
(Ala.),  74  So.  580. 

Oral  Charge  Embodying  Written  One 
Refused. — Where  the  court's  oral  charge 
specifically  embodied  the  substance  of  a 
requested  written  charge,  the  refusal  of 
the  written  charge  is  harmless.  London 
V.  Anderson  Brass  Works,  197  Ala.  16, 
72  So.  35B. 

Strict  Construction  to  Avoid  Error. — 
A  requested  instruction  will,  to  save  er- 
ror in  its  refusal,  be  strictly  construed. 
Jebeles,  etc..  Confectionery  Co.  v.  Booze, 
181  Ala.  456,  €S  So.  12. 

Charge  against  Plaintiff  if  Jury  Con- 
fused or  Uncertain. — Refusal  of  an  in- 
that   if,  after    a   full  and    fair 
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consideration  of  all  the  evidence  in  the 
aK,  yovr  minds  are  in  a  State  of  confu- 
sion as  to  whether  the  plaintiff  ought  to 
TKOver  in  this  action  or  not,  then  you 
on  not  return  a  verdict  for  plaintiff,  was 
not  ground  for  reversal.  Birmingham 
R.,  etc..  Co.  V.  Adkins,  e  Ala.  App.  5S5, 
6!  So.  387. 

Where  a  count  in  a  coti^tUint  is  witb- 
dnwn  by  the  pUintUf  before  the  jury  re- 
tires, any  error  in  refusing  to  charge  the 
jory  that  they  could  not  find  for  plain- 
tiff under  that  count,  is  harmless.  West- 
frn  Union  Tel.  Co.  v.  Boteler,  183  Ala. 
4S:,  63  So.  831, 

Where  Jury  Could  Not  Have  Pound 
Odwrwise. — Where  the  evidence  :  was 
iQch  that  the  jury  could  not  have  found 
otherwise  than  they  did,  the  refusal  of 
ipecial  charges  requested  by  appellant 
■IS  harmless.  Bruce  v.  Citizens'  Nat. 
Bank.  IBS  Ala.  S21.  M  So.  82. 

Where  PlaintiffB  Entitled  to  Affirma- 
tire  Charge. — If  plaintiffs  in  ejectment 
are  otherwise  entitled  to  general  affirm- 
ative charge,  no  reversible  error  can  be 
predicated  on  failure  to  restrict  recov- 
ery to  plaintiffs'  proportionate  shares, 
when  one  claimant  entitled  to  share  with 
plaintiffs  was  not  a  party,  Reynolds  *. 
Trawick    {Ala.l,    78    So.    827. 

Where  Plaintiff  Not  Entitled  to  Re- 
cover.—Where  plaintiff  in  an  action  of 
trover,  was  not  entitled  to  recover  as 
against  defendants'  plea  of  general  issue. 
refusing  charges,  if  erroneous,  was  harm- 
less.   Smith  V.  Davenport  &  Co.,  12  Ala. 

.App.  46S,  «8  So.  545. 

Same— Note  and  Mortgage  tn  Suit 
Void.— Where  a  note  and  mortgage  were 
Toid.  errors  in  an  action  thereon,  in  rul- 
ings npon  requested  charges,  are  harm- 
less lo  plaintiff.  Hartsell  v.  Roberts, 
18S  Ala.  301,  64  So.  90. 

Same—Eridence  Not  Suataining  Ver- 
dict on  Issue. — Failure  to  instruct  that 
plain  tifTs  contributory  negligence  was 
not  a  defense  to  defendant's  wanton 
negligence  is  harmless  error,  where  evi- 
dence would  not  sustain  verdict  for 
wanton  negligence.  Aquilino  v.  Bir- 
mingham R.,  etc.,  Co.  (Ala.),  77  So.  328. 

Refusal  of  Charge  on  Value  of  Services 
—No  Recovery  by  Plaintiff.— Refusal  of 
an  instruction  as  to  the  reasonable  value 
of  the  services  rendered  by  the  plaintiff 


attorney,  if  error,  held  harmless,  where 
plaintiff  recovered  nothing.  Tyson  v. 
Thompson,   IW  Ala.  230,  70  S'o.  649. 

Refusal  to  Charge  for  Defendant  on 
Counts — Same  Damages  under  Other 
Counts.- fn  an  action  for  unlawful  ar- 
rest and  imprisonment,  with  counts  for 
the  same  wrong  with  malice  and  without 
probable  cause,  any  error  in  refusing  to 
charge  for  defendant  on  the  lajtter  counts 
was  immaterial,  where  the  damages  un- 
der the  other  counts  might  have  been 
exactly  the  same.  Rhodes  v,  MeWilson, 
192  Ala.  675,  69  So.  69. 

Instance  of  Prejudicial  Error.  —  Re- 
fusal to  give  requested  instruction  that 
defendant  railroad  was  guilty  of  willful 
or  wanton  conduct  only  if  it  acted  with 
reckless  indifference  and  consciously  or 
intentionally  did  some  wrongful  act.  etc., 
is  reversible  error.  Seaboard,  etc..  Rail- 
way V.  Laney  fAla.).  75  So.  15. 

In  statutory  ejectment  the  refusal  of 
correct  and  applicable  instructions  as  to 
defendant's  adverse  possession,  not  sub- 
stantially covered  by  any  other  charge, 
was  prejudicial  error.  Veitch  v.  Hard 
(Ala.).  75  So.  405. 

Instances  of  Harmless  Error. — In  an 
action  for  unlawful  arrest  and  false  im- 
prisonment on  a  charge  of  trespass  after 
warning,  where  no  damage  was  claimed 
for  defendant's  act  in  throwing  out 
plaintifTs  cot  and  bedding,  an  instruc- 
tion that  plaintiff  could  not  recover 
therefor  might  well  have  been  given  as 
requested  by  defendant,  though  its  re- 
fusal might  not  be  prejudicial  error. 
Rhodes  v.  MeWilson,  192  Ala.  6TS,  69 
So.  69. 

In  an  action  against  a  railroad  for 
wrongful  death,  where  plaintiff's  intes- 
tate was  under  facts  of  case  a  trespasser, 
refusal  to  charge  that  one  walking  long- 
itudinally along  track  became  trespasser 
was  error  without  injury.  Louisville, 
etc.,  R.  Co.  V.  Ganter  fAla  App.),  77  Sq. 
917. 

§    1068.  Error  Cured  by  Verdict  or 

Judgment. 
§  10«8  <1)  In  General. 

Charge  Authorizing  Recovery  against 
All  or  None — Verdict  against  All.— A 
verdict  against  all  defendants  renders 
ifusal  of  a  charge  that  plain- 
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tt£F  can  not  recover  against  either  unless 
entitled  to  recover  against  all.    Brown 
Co.  V.  Matthews,  14  Ala.  App.  428,  70  So. 
287, 

§  1068  (S)  Finding  on  One  of  Several  la- 
raeB. 

Charge  Withdrawing  Wanton  Injury 
— ^Verdict  Negativing  Any  Negligence.— 
Error  of  the  trial  court  in  giving  affirm- 
ative charge  taking  from  the  jury  thf 
question  of  wanton  or  intentional  injury 
could  not  be  cured  by  submitting  the  is 
sues  of  simple  negligence,  although  th< 
verdict  was  in  favor  of  defendant  on  thi 
question  of  negligence  on  the  whole  evi 
detice,  including  the  conduct  complained 
of  as  wanton  negligence.  McNeil  v. 
Munson  S.  S.  Lines,  184  .Ala.  430,  63  So. 
092,  reversing  on  this  point  fl  Ala.  App. 
610,  62  So.  459. 

S  1068  (8)  Appellant  Not  Entitled  to  Fa- 
vorable Determination  in  Any  Event. 

See  ante.  "Failure  or  Refusal  to 
Charge,"  §  1067;  post,  "Amount  of  Re- 
covery or  Damages,"  §  1068  f4). 

In  OeneraL— Key  v.  Goodall.  etc.,  Co.. 
7  Ala,  App,  237,  60  So.  986.  See  the  ti- 
tle APPEAL  AND  ERROR,  S  1068  (3), 

vol.   1,  p.  637. 

Appellant  Not  Showing  Prima  Facie 
Right.— Giving  of  erroneous  instructions 
in  an  action  of  trover  held  harmless  to 
plaintiff,  where  he  failed  to  show  a  prima 
facie  right  to  recover.  Smith  v,  Daven- 
port &  Co..  13  Ala.  App.  *S«,  68  So.  545. 

Plaintiff  Entitled  to  Affirmative  Charge. 
— Where  plaintiff,  obtaining  a  verdict, 
was  entitled  to  the  general  charge,  er- 
rors in  instructions  given  or  refused 
were  harmless.  Jeffreys  v.  Jeffreys,  183 
Ala.   617,  63  So.  797. 

.\ny  error  in  rulings  on  instructions 
requested  by  defendant  was  harmless, 
where  plaintiff  was  entitled  to  the  gen- 
eral affirmative  charge.  Southern  R.  Co, 
V.   Hartman,  12  Ala.  .\pp,  483,  6B  So.  557. 

In  an  action  against  a  railroad  for  in- 
jury to  stock  frightened  by  a  train, 
where  plaintiff  was  entitled  to  an  affirm- 
ative charge,  an  oral  charge  that  the 
burden  of  proof  was  on  defendant  to  ac- 
quit itself  of  negligence  would  be  error 
without  injury.  Birmingham  Southern 
R.  Co.  ]■.  Morris,  9  Ala.  App.  330,  63  So. 
768. 


Any  error  in  refusing  an  instruction 
that  a  certain  witness,  though  defend- 
ant's  employee,  was  plaintiff's  witness, 
and  plaintiff  vouched  for  his  giving  a 
true  account  of  the  accident,  and  was 
bound  by  his  testimony,  was  harmless 
to  defendant,  where  plaintiff  was  enti- 
tled to  the  affirmative  charge,  even  if 
such  witness'  testimony  was  true. 
Southern  R.  Co.  v.  Parkes,  10  Ala.  App. 

318.   65  So.   202. 

Defendant  Entitled  to  Affiimative 
Charge. — Where  the  court  properly  gave 
a  general  charge  for  defendant,  errors, 
if  any.  in  giving  or  refusing  special  in- 
structions, were  not  prejudicial  to  plain- 
tiff. Nelson  V.  Weekley,  193  Ala.  1,  70 
So.  661. 

Where,  in  negligence  action,  defendant 
was  entitled  to  the  general  charge  on  all 
the  counts,  any  error  in  giving  or  refus- 
ing special  charges  for  plaintiff  appel- 
lant was  without  injury.  Hambright  v. 
Birmingham  R.,  etc.,  Co.  (Ala.),  77  So. 
702. 

Same  —  Count  to  Which  InatructioR 
Applicable. — The  refusal  of  a  charge  re- 
quested by  plaintiff  which  was  applicable 
only  to  one  of  the  counts,  as  to  which 
the  affirmative  charge  was  properly 
given  for  defendant,  if  error,  was  harm- 
less. Jones  !'.  Adler,  183  Ala.  435,  63 
So.   777. 

§  loss  (4)  Amount  of  Recovery  or  Dam- 
ages. 

;e  post,  "Failure  or  Refusal  to  In- 
struct," §  1068  (6). 

Amount  or  hleaaure  of  Damages — Ver- 
dict for  Defendant— Where  a  verdict  is 
for  defendant,  any  error  in  instructions 
to  thi;  amount  of  damages  is  harm- 
less. Kimbrell  v.  LouiswiUe,  etc.,  R.  Co., 
191  Ala.  393,  67  So.  586. 

In  detinue  for  chattels,  brought  by  vir-- 

e  of  a  mortgage  given  by  defendant's 
husband,  refusal  of  instructions  as  to  the 
jnt  of  recovery  for  detension  was 
harmless,  where  the  jury  found  for  de- 
fendant. King  Mercantile  Co.  v.  Ad- 
ams,  193  Ala.   466,  69  So.   524. 

ror  in  a  charge  as  to  the  measure  of 
damages    is   not  prejudicial     to   plaintiff, 

■e  the  jury  returned  a  verdict  for  the 
defendant.      Ogburn-Griffin     Grocery     Co. 

:)rient  Ins.  Co.,  188.  Ala.  218,  66  So. 
434. 
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Smu— Verdkt  Not  in  Exceu  of  Proper 
Standard.— In  an  action  for  damages  for 
faitare  to  deliver  cotton  s4ed,  sold  to 
plaintiff  to  be  delivered  at  defendant'ii 
lUtion,  any  error  in  an  instruction  that 
a  difference  in  price  of  other  seed  bought 
might  be  estimated  as  at  the  point  of  des- 
tination held  harmless,  where  plaintilTs 
purchase  of  seed  to  replace  that  not  de- 
livered was  shown  to  have  been  made  at 
the  lowest  market  price  and  the  verdict 
vas  not  in  excess  thereof.  Ward  v.  Cot- 
ton Seed  Products  Co.,  193  Ala.  101,  69 
So.  511. 

Same  S&tutory  Insurance  Penalty 
Not  Auewed. — Where  the  20  per  cent, 
penalty  imposed  by  Code  1907,  |  45B5,  as 
amended  by  Act  1911,  p.  316,  on  insur- 
ance companies  belonging  to  tariff  asso- 
ciations, is  nQt  assessed,  there  can  be  no 
reversible  error  in  the  court's  charges  as 
to  the  penalty.  ,EKchange  Underwriters' 
.\gency  v.  Bates,  195  Ala.  161,  69  So.  956. 

Civil  Libel— Charging  Jury  to  Decide 
Law  and  Facts— Conatitutional  Provision 
—Insufficient  Verdict  for  PlaintiS.—In  p 
civil  action  for  libel  actionable  per  sc  ap- 
pealed froni  by  plaintiff  for  insufficient 
damages  in  which  plaintiff  did  not  under- 
take to  prove  damages,  it  was  reversible 
trtor,  though  verdict  was  for  plaintiff,  to 
instruct  the  jury  that  they  were  the  judges 
of  both  the  law  and  the  {acts,  and  that 
the  amount  of  damages  was  subject  to 
their  discretion,  without  telling  them  that 
they  should  be  guided  by  the  circum- 
stances and  justice  of  the  case,  as  this 
amounted  to  a  license  to  disregard  all  in- 
structions and  the  provision  of  Const. 
1901.  I  12  (Const.  1675,  art.  1,  §  13),  giv- 
ing a  jury  the  right  to  determine  the  law 
in  indictments  tfor  libel,  does  not  include 
civil  actions  for  libel.  Comer  v.  Adver- 
tiser Co.  (Ala.),  77  So.  6B5. 

Charge  on  Punitive  Damages— Verdict 
for  Actual  Damages. — The  giving  of  in- 
structions authorizing  the  allowance  of 
punitive  damages  is  not  prejudicial  where 
the  verdict  shows  that  only  actual  dam- 
ages were  awarded.  Corry  v.  Sylvia 
Y  Cia.  1»2  Ala.  550,  60  So.  891. 

SnlingB  as  to  Wanton  Injury- Verdict 
Lew  than  Value  of  Cow. — In  action  for 
value  of  cow  struck  by  street  car,  rulings 
on  counts  alleging  wantonness  held  not 
prejudicial,    where    verdict  was    for    less 


than  the  value  of  the  cow.     Mobile,  etc., 

R.  Co.  V.    Portiss,   195  Ala.     320,  70  So, 

136. 

§  1068  (S)  Failure  or  Refusal  to  Instruct. 

See  ante,  "Failure  or  Refusal  to 
Charge,"  g  1067. 

In  General.— Key  v.  Goodall,  etc.,  Co.. 
7  Ala.  App.  227,  80  So.  986.  See  Mie  title 
APPEAL  AND  ERROR.  §  1068  (5).  vol. 
1,  p.  629. 

Plaintiff  Entitled  to  Affirmative  Charge. 
-Where  the  plaintiff  was  entitled  to  an 
affirmative  charge,  it  was  unnecessary  on 
appeal  to  consider  refused  special  charijes 
requested  by  defendant.  Knights  v.  Gil- 
lespie, 14  Ala.  App.  493,  71  ?o.  67 

Plaintiff  Not  Entitled  to  Recover  on 
Penalty  Count. — Wbefe,  in  trespas<:  and 
trover  for  cutting  and  removiiii;  trees  and 
for  the  statutory  penalty  for  cutting 
trees,  plaintiff  was  entitled  t"  the  general 
charge,  except  as  to  the  count  for  the 
statutory  penalty  of  $10  a  :ree,  and  the 
verdict  was  for  only  $123.54  and  the  un- 
controverted  evidence  showed  that  there 
were  not  less  than  80  trees  cut,  the  jury 
could  not  have  found  for  plaintiff  on  the 
penalty  count,  so  that  the  giving  of  plain- 
tiff's, or  the  refusal  of  defendant's,  special 
charges,  was  harmless.  Turner  v.  Davib. 
!B6   Ala.  77,  64    So.   958. 

Verdict  Denying  Recovery  on  Coimt  to 
Which  Charges  AppUcable.— In  an  action 
against  a  railroad  for  personal  .injuries, 
where  the  verdict  clearly  discloses  that 
recovery  on  a  count  was  denied,  error  in 
refusal  of  requested  charges  referring  to 
that  count  was  harmless  as  to  defendant. 
Central,  etc..  R.  Co.  z:  Chambers,  197  Ala. 
93,  72  So.  351. 
§  lOTO.  Verdict. 

Verdict  Not  in  Proper  Fonn— Correc- 
tion by  Jury. — Trial  court's  refusal  to 
grant  new  trial  on  ground  that  after  ad- 
journment jury  brought  in  verdict  for 
plaintiff,  in  absence  of  counsel  for  de- 
fendant, which  was  not  in  proper  form, 
and  that  jury  retired  and  brought  in  cor- 
rected verdict,  was  not  reversible  error. 
Hatfield  v.  Riley  (Ala.),  74  So.  380. 

Cure  of  Error  by  Reduction  of  Judg- 
ment.— A  charge  in  an  action  on  a  life 
policy  not  taking  info  account  the  amount 
of  the  premium  deposited  in  court  for 
plaintiff     is     erroneous,    but     where     the 
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judgment  was  reduced  by  the  amount  of 
such  premium,  the  error  was  cured.  Mas- 
sachusetts Mut.  Life  Ins.  Co.  v.  Cren- 
shaw, IM  Ala.  263.  70  So.  768. 

Erroneous  Finding  HarmlesR  Where 
Plaintiff  Otherwise  Entitled  to  Recover. 
— In  ejectment,  any  error  in  finding  that 
a  deed  to  the  property  involved  was  de- 
livered to  plaintiff  is  harmless,  where  he 
was  entitled  to  recover  in  any  event  as 
the  assignee  of  mortgages  on  such  prop- 
erty. Love  {■.  Lee  (Ala.),  75  So,  24. 
§  1071.  Decisions  on  Motion  for  New 
Trial  lor  Rehearing. 

Qranting  -Rehearing   Not   Prejudicial.-— 
Since   Chancery    Practice   Rule  81    (Code 
1907,  p.    IS 53)    does  not  provide   for  no- 
tice of  petition  for  rehearing  to  opposite 
party  and   requires  determination  without 
argument,  it  was  not  prejudicial  to  grant 
rehearing  without  notice  and  render  final 
decree    at    the    same    time    foreclosin 
mortgage,     where    the    complainan'. 
entitled    to    foreclose     but    the    original 
judgment   erroneously   denied    it.      Cox 
Brown  (Ala.),  73  So.  984. 
§  1073.  Judgment  or  Order. 
§  1078   (1)   In  General 

Particular    Instances  of  Hannless    Er- 
ror.—Albr  it  ton    V.    Lott-BIackshear    Ci 
Co.,  180  Ala.  33',  60  So.  148.    See  the  title 
APPEAL  AND  ERROR,  §  1073  (1),  vol. 
1,  p.  630. 

Where  defendant  pleaded  the  general 
issue  and  claimed  that  he  was  entitled  to 
a  general  verdict,  the  rendition  of  a  judg- 
ment in  his  favor  which  denied  the  plain- 
tiff relief  and  awarded  him  a  money  judg- 
ment against  plaintiff  is  not  prejudicial 
Bynum  r.  Stroup,  10  Ala.  App.  637,  6S 
So.  704. 
§  1073   (3)   By  Default. 

Judgment   of     Default    Instead   of   Nil 
Dicit   Harmless.  —  Where  an   appeal  is 
taken  from  a  judgment  in  a  justice  c< 
and  defendant  fails  to  appear  in  the 
cuit  court,  any  error  in  rendering  a  j 
ment    by    default    instead    of   nil   dicit    is 
not  prejudicial  to  defendant.     Potter 
Tucker,  11  Ala.  App.  466,  66  So.  MS. 
§  107S  (7)  Amount. 

Correction     by     Reduction. — See    ai 
"Verdict,"  §  1070. 


§  1074.  Proceedings  after  Judgment. 

Setting  Aside  Judgment— Hearing  Ev- 
idence of  Jury  Findings. — On  hearing  of 
a  motion  to  set  aside  a  j,udgment  entered 
more  than  three  months  after  verdict, 
the  admission  in  evidence  of  a  paper  pur- 
porting to  be  jury  findings  held  harm- 
less. McEntire  v,  Paffe.  12  Ala.  App.  507, 
67  So.  713. 

Ruling  Requiring  Security  for  Costs 
from  Harried  Woman  Appealing — Man- 
damus.— A  ruling  that  appellant  was  not 
a  "married  woman"  within  the  purview 
of  Code  1907,  §  2879,  as  amended  by  Gein. 
Acts  1915,  p.  715.  and  hence  that  she  was 
not  entitled  to  effect  her  appeal  without 
giving  security  for  costs,  can  not  be  as- 
signed as  error;  mandamus  being  the 
proper  remedy  to  review  such  action. 
Kimball  v.  Cunningham  Hdw.  Co.  (Ala.). 
78   So.   78T. 


g  1078.  Proceedings  Inconsistent  with 
Objection. 
Affirmative  Charge  —  i  Asatgnnwnts 
Stricken  from  Record— No  Motion  for 
New  Trial. — Where  there  was  no  motion 
for  a  new  trial,  and  appellant  struck  from 
the  record  assignments  of  error  present- 
ing error  in  refusing  him  the  affirmative 
charge,  and  in  giving  the  affirmative 
charge  for  appellee,  appellant  waived  his 
right  to  complain  that  the  verdict  was 
not  supported  by  the  evidence.  Coch- 
ran V.  Burdick  Bros.,  7  Ala.  App.  274,  61 

So.    29. 

§  1077.  Failure  to  Hove  for  DismiBsaL 

Submission  on  Merits.  —  Irregularities 
arising  from  B  failure  to  comply  with  a 
rule  of  practice,  not  affecting  the  juris- 
diction of  the  appellate  court,  are  waived 
by  the  submission  of  the  case  on  the  mer- 
its. Chandler  v.  State,  12  Ala.  App.  287, 
68   So.  536. 

§  107B.  Failure  to  Urge  Objections. 
§  107B  (1)   In  GencraL 

Necessity  for  Insistence  on  Errors  As- 
signed.—Morris  &  Co.  V.  Barton,  180  Ala. 
98,  60  So.  -172;  Key  V.  Goodall,  etc.,  Co., 
7  -A.la.  App.  227,  60  So.  M8.  See  the  title 
APPEAL  AND  ERROR,  §  1078  (l),  voL 
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Assignments  of  error  not  insisted  on 
and  irgued  in  appellant's  brief  arc 
uaived  and  wJH  not  be  considered.  Kin- 
non  I'.  Louisville,  etc..  R.  Co,,  187  Ala. 
m,  «S  So.  397;  Pennsylvania  Fire  Ins. 
Co.  f.  Draper,  187  Ala.  103.  65  So.  923; 
Clinton  Min,  Co.  f.  Bradford,  192  Ala. 
s:6.  69  So.  4;  Huntsville  -v.  Goodenrath. 
13  Mi.  App.  579,  66  So.  676;  Central,  etc., 
R.  Co.  V.  Stephenson.  189  .^la.  S53,  66  So. 
m-  Barney  Coal  Co.  v.  Davis,  9  Ala. 
.■\pp.  235.  63  So.  985:  Atkinson  r.  Kelley, 
3  Ala.  .\pp,  571,  62  So.  441;  Scarliroush 
;■.  Scarhrough,  185  Ala.  468,  64  So.  105; 
Gtorgia  Cotton  Co.  ]■.  Lee.  (196  Ala.  599, 
73  So.  158;  Gilley  :■.  Dennian,  185  .'Ma. 
;61,  64  So.  97;  Brantley  v.  State.  11  Ala. 
.App.  H4.  152.  65  So,  678;  Commercial  Fi- 
nance Co.  V.  Dyer  {.\la.  .^pp-),  75  So. 
Tlfi;  .Alabama  Power  Co.  i'.  Hamilton 
lAU.),  77  So.  356;  Ward  v.  Watley  (Ala. 
App.).  77  So.  451;  .Mobile  Light,  etc.,  Cc. 
:,  Thomas  (Ala.  App.).  77  So.  463;  Howze 
1-.  Powers  (Ala.  App.),  77  So.  985;  Hess  v. 
Hodges  (Ala.).  78  So.  88;  Henderson 
Unil.  etc.,  Co.  i:  Brown  (Ala.  App.),  T8 
So,  ns:  ,\dama  Hdw.  Co.  i-,  Wimbish 
iMa,).  78  So.  901:  Western  Union  Tel. 
Co-  !■.  Morrison  (Ala.  App.).  74  So.  88; 
Southern  Stales  Fire  Ins.  Co.  r.  Kronen- 
fctrs  (Ala.).  74  So.  6:i:  Haumhautr  r. 
McGill  (Ala.  App.),  73  So.  753';  Louis- 
Tiile.  etc..  R.  Co.  v.  Blankenahip  (Ala!), 
U  So.  960;  Alabama,  etc..  R.  Co.  r.  Tay- 
lor, 7  Ala.  App.  583,  61  So.  475;  Brown 
!■.  Shorter,  195  Ala.  692,  71  So.  103, 

A  brief  containing  only  a  restatement 
of  (he  assignment  of  error  without  cita- 
tion of  authority  or  argument  waives  the 
issignment.  Anderson  v.  Anniston  Elect., 
eic,  Co..  11  Ala.  App.  560.  66  So.  925; 
Conistock  V.  Jahant  Heatins  Co.,  10  Ala. 
.\pp.  663,  64  So.  178!  Central,  etc,  R.  Co. 
-<■:  Bamitz,  14  Ala.  App.  354,  70  So.  945; 
Lang  V.  Leith  (Ala.  App.).  77  So.  4+5; 
Howton  V.  Mathias.  197  Ala.  457,  73 
So.  92, 

An  assignment  of  errc 
Ici  in  counsel's  brief,  either  l)y  name  or 
allusion  to  its  subject  matter  or  the  ques- 
tions of  law  that  might  be  involved,  .vill 
he  treated  as  abandoned,  Rutler-Kyjor 
Mfg.  Co.  V.  Mitchell  &  Co..  195  Ala.  240, 
70  So.  66,i. 

Assignments  of  error,  not  insisted  upon 
in   the  brief  in  conformity   to    Supreme 


Court  rules  10,  13  (Code  1907,  vol.  2,  p. 
1058,  6il  South,  vii)  held  to  be  considered 
as  abandoned.  Western  Union  Tel.  Co. 
V.  Emerson,  14  Ala.  App.  247,  69  So.  335. 
Where  there  were  18  assignments  of 
error,  all  relating  to  the  charges,  but  the 
brief  discussed  26  assignments,  all  but  3 
of  which  referred  to  a  charge  not  re- 
ferred to  in  the  assignment,  all  of  the 
assignments,  except  those  3,  will  be 
treated  as  waived,  under  Supreme  Court 
rule  10  (Code  1907.  p.  1508).  Ogburn- 
Griflin  Grocery  Co.  i-.  Orient  Ins.  Co.,  188 
Ala.  2J8..66   So.    434. 

Summons  Not  Issued  to  Defendant  Not 
Joining:  in  Appeal  — Where  summons  is 
not  issued  to  one  of  two  defendants  who 
does  not  join  in  an  appeal,  as  required 
by  Code  1907.  §  2SH4,  as  amended  by  Acts 
1911,  p.  589.  the  irregularity  is  waived  if 
the  cause  is  submitted  without  objection. 
Norton  t:  Birmingham  Fertilizer  Co, 
(Ala.  App.),  74  So.  97. 

Errors  Waived  Not  Revived  by  Sup- 
plemental Brief.— Where  assignments  of 
error  were  not  insisted  upon  in  the  orig- 
inal brief,  they  were  waived,  and  were 
not  revived  by  being  urged  in  a  supple- 
mental brief  subsequent  to  submission  of 
the  appeal.  Hamilton  v.  Cranford  Mer- 
cantile  Co.   (Ala,).  78  So.  401, 

Reversal  Necessary— Indicating  Other 
Brrora  to  Be  Avoided  —  While  a  judg- 
ment will  not  be  reversed  solely  because 
of  assigned  errors  not  insisted  upoh  in 
appellant's  brief,  -where  a  reversal  .ia  to 
be  had  on  one  ground,  the  court  may 
properly  point  out  other  errors  which 
should  be  avoided  in  the  new  triaL  al- 
though not  insisted  upon.  Warrior- 
Pratt  Coal  Co.  v.  Shereda.  183  Ala.  118, 
62  So.  721. 

§  107S   (S)   Rulings  on   Pleadings. 

Rulings  on  Demurretv  in  General. 
— Only  those  demurrers  insisted  upon  in 
the  brief  of  appellant's  counsel  will  be 
considered.  Alabama,  etc.,  R,  Co.  v. 
Neal,  8  Ala.  App..  591,  62  So.  554. 

Objections  raised  by  demurrer  below, 
hut  not  argued  in  the  brief  on  appeal, 
need  not  he  considered,  Beatty  v.  Pal- 
mer. 196  Ala.  67,  71   So,  432. 

Groimds  of  Demurrer  to  Complaint. — 
Grounds  of  demurrer  to  the  complaint 
will  not  be  considered  on  appeal,  where 
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they  have  not. been  supported  by  argu- 
ment or  citation  of  authority.  Birming- 
ham R.,  etc.,  Co.  V.  Pratt.  10  .\la.  App. 
273,  64  So.  SIO,  certiorari  denied  in  187 
Ala.  511,  65  So.  533;  Knights  v.  Gilles- 
pie,  U  Ala.  App.  493.  7.1  So.  67. 

Overruling  Demurrer  to  Bill.— Where 
the  overruling  of  defendant's  demurrer  to 
the  bill  was  not  insisted  on  in  the  appel- 
late court  as  error,  the  error  will  be  con- 
sidered waived.  Ely  v.  Brewer,  182  Ala. 
396.  62  So.  743. 

Sustaining    Demurrer   to   Plea. — Wh 
an  appellant   assigned  as   error,  the   a 
taining  of  a  demurrer  to  one  of  his  pli 
the    error    is   waived   where   there    is   i 
ther  argument  nor  citation   of  authoiity 
in     support    of    the     assignment.      Ewart 
Lumber   Co.   v.    American    Cement    Plas- 
ter Co.,  9  Ala.  .\pp.  153,  62  So.  SfiO. 
§  107S  (4)   Errors  Occurring  at  Trial. 

Admiaaion  of  Evidence.  —  Complaints 
of  the  admission  of  evidence,  not  insi 
upon  in  the  brief,  can  not  be  considered. 
Central,  etc.,  R.  Co.  v.  Campbell,  10  Ala. 
App.  388.  64  So.  540. 

In  absence  of  any  argument  in  brief 
insisting  on  objection  to  introduction  of 
writing  in  evidence,  it  must  he  treated  as 
waived.  People's  Sav.  Bank  v.  Jordan 
(Ala.),  76  So.  442. 

Ground  of  kjbjection  to  the  introduction 
in  evidence  of  the  Statute  of  a  foreign 
state,  not  insisted  on  in  appellant's  brief, 
is  waived.  Pensacola,  etc,  Co.  v.  Brijoks, 
14  Ala.  App.  364,  70  So.  968. 
•  Exclusion  of  Evidence. — Where  action 
of  court  in  sustaining  objection  to  testi- 
mony made  basis  of  assignment  of  error 
was  not  insisted  upon  in  brief,  it  was 
waived.  West  v.  Arrington  (.Ma.),  76 
So.  353. 

Instructions  Given. — The  point  that 
certain  charges  were  charges  on  the  ef- 
fect of  the  evidence  was  waived,  when  it 
was  not  insisted  upon  in  the  brief.  Par- 
nell  V.  Farmers'  Bank,  etc.,  Co.  (Ala. 
App.).  77  So.  442. 

§  1071   (S)   Ruling    on  Motion  for    New- 
Trial. 

Grounds  of  Motion. — Grounds  of  mo- 
tion for  new  trial  assigned  as  error  not 
insisted  on  and  supported  by  argument 
or  citation  of  authority  are  waived.  Cobb 
V.  Hand,  13  Ala.  App.  461,  68  So.  541.       I 


3   1079.  Insufficient  Discussion  of  Obj«c- 

Merc  Assertion  of   Error  in   Ruliitx. — 

An  assignment  of  error  will  not  be  con- 
sidered on  appeal  where  appellant's  coun- 
sel does  not  argue  it  except  to  assert  that 
it  is  (well  taken.  Hooper  v.  Herring.  9 
Ala.  App.  a92,  63  So.  785. 

Merely  referring  to  ruling  made  the  ba- 
sis of  assignment  of  error  and  stating 
that  such  ruling  is  error  is  not  insistence 
thereon,  and  it  must  be  deemed  waived. 
Barbour  Plumbing,  etc.,  Co.  v.  Ewing 
(Ala.  App.),  77  So.  430. 

Same— Refusal  to  Grant  New  Trial. — 
A  brief,  insisting,  as  to  refusal  of  new 
trial,  merely  that  "the  great  weight  of 
testimony  was  in  favor  of  defendant,  and 
the  court  below  erred  in  refusing  to 
grant  defendant's  motion  for  a  new  trial,'' 
will  be  treated  as  a  waiver  of  the  assign' 
ment  of  error.  Louisville,  etc..  R.  Co.  i'. 
Dickson  (Ala.  App.),  73  So.  750. 

(J)  DECISIONS  OF  INTERMEDIATE 

COURTS. 
§  1061.  Questions  Considered. 

§  lOM. Scope  of  Inquiry  in  Geaeral. 

Dismissal  Sole  Question  on  Appeal  to 
Circuit  Court. — The  court  on  appeal  can 
review  only  those  questions  passed  on 
below,  so  that,  where  the  bill  of  excep- 
tions from  the  circuit  court  discloses  that 
the  sole  question  before  it  was  whether 
the  appeal  from  the  probate  court  should 
he  dismissed,  only  that  question  can  be 
reviewed  on  appeal  to  the  supreme 
>urt.     McKenzie  v.  Jensen,   195  .\la.    36, 

»   So.   678. 

Application  for  Mandamus  ^ot  Passed 
upon   by    Circuit    Court    on    Appeal. — In 

the  absence  of  application  for  mandamus 
jit  court  to  compel  it  to  man- 
damus the  probate  judge   to  establish    a 
bill  of  exceptions,  the  court  can  not  con- 
iider  the  question  whether  the  bill  should 
be  established,  where  the  application  was 
passed   on  ;by   the   circuit   court.    Mc- 
Kenzie V.  Jensen,  195  Ala.  36,  70  So.   678. 
Objection  Not   Hade   in   Circuit   Court 
1  Appeal.— Where  no  such  objection    is 
ade   in    the   circuit   court    on   appeal,    it 
in  not  be  urged  on  further  appeal  that 
i  judgment  in  detinue  is  in  excess  of  the 
with  interest  of  which  the  lowrer 
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tonrt  had  jurisdtctioD.     Tidwell  v.   Rob- 

inrttc,  IS  Ala.  App.  655,  S8  So.  SS5. 
}  ion.  Review  of  Qnestions  of  Pact. 

I  lOBt. In  General. 

nndinK  of  Pact. — The  supreme  court 
will  not  review  the  court  of  appeals  as  to 
findings  of  facts.  Pearson  v.  Hancock  & 
Son  (Ala.),  79  So.  806. 

Qnestioa  ,of  Mixed  Law  and  Fact.— 
Where  in  a  case  involving  a  question  of 
mixed  law  and  fact,  the  court  of  appeals 
correctly  applies  the  law  to  its  conclusion 
of  fact,  its  judgment  will  not  be 
diiinrbed.  Ex  parte  Shoaf,  186  Ala. 
191,  64  So.  615,  denying  certiorari  Hagin 
V.  Shoaf,  9  Ala.  App.  300,  63  So.  764. 

%  lOH. Necessity  and  Effect  of  Find- 

ingt  by  Intermediate  Court. 

Effect  of  Fact  Findings  of  Court  of  Ap- 
peals.—The  supreme  court  will  not  re- 
riew  or  revise  the  findings  of  fact  by  the 
conn  of  appeals,  or  the  application  of 
the  law  to  the  facts  by  such  court.  Cons- 
ford  V.  State  (Ala.),  75  So.  335. 

Under  Const,  g  140,  supreme  court  will 
not  review  findings  or  conclusions 
of  court  of  appeals  on  tnatters  of  fact 
only,  to  determine  whether  legal  princi- 
ples applied  by  that  court  should  have 
been  applied.  Ex  parte  Barrett  Bros. 
Shipping  Co.,  196  Ala.  855,  72  So.  S59. 

The  supreme  court  exercises  supervis- 
ory powers  over  the  court  of  appeals  only 
as  to  questions  of  law,  and  will  not  dis- 
tnrb.  its  findings  of  fact.  Ex  parte  Shoaf, 
1S6  Ala.  394,  64  So.  615,  denying  certiorari 
Hagin  *'.  Shoaf,  9  -Ala.  App.  300,  63  So. 
J64. 

Where  Reasonable  Hindi  Ma^  Differ. 
—Where  two  opposite  but  entirely  ra- 
tional conclusions  may  be  drawn  by  dif- 
ferent minds  from  the  same  state  of  facts, 
the  conclusions  drawn  therefrom  by  the 
coDrt  of  appeals  are  conclusive  on  the  su- 
preme court.  Ex  parte  Shoaf,  186  Ala. 
3M,  64  So.  615,  denying  certiorari  Hagin 
r  Shoaf,  9  Ala.  App.  300.  63  So.  7fi4. 

Particular  Findings  Not  Reviewable. — 
Finding  of  court  of  appeals  as  a  fact  that 
a  witness  understood  place  contradictory 
statements  were  claimed  to  have  been 
made  and  could  not  be  taken  by  surprise 
held  not  reviewable.  Ex  parte  Phillips, 
188  Ala.  .17,  66  So.  3. 

Conclusion  of  court  of  appeals  that  de- 
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,  posit  of  money  in  name,  of  depositor's 
wife  did  not  vest  title  in  her  held  conclu- 
sive on  the  supreme  court  as  a  finding  o£ 
fact.  Ex  parte  Shoaf.  186  Ala.  394,  64  So. 
615,  denying  certiorari  Hagin  -a.  Shoaf,  9 
Ala.  App.  300,  63  So.  764. 

(K)    SUBSEQUENT  APPEALS. 
g  lOM.  Scope  and  Extent  of  Review. 

Errors  Existing  and  Not  Presented  on 
Former  Appeal — .Ml  assignments  of  er- 
ror referable  only  to  matters  preceding 
the  former  appeal  and  reversal  and  not 
shown  to  have  been  subsequently  passed 
on  will  be  stricken.  McGeever  v.  Terre 
Haute  Brewing  Co.  (Ala.),  78  So.  66. 

Same — Demurrer  Ruling. — A  ruling  on 
demurrer,  made  prior  to  appeal  from  a 
judgment  and  reviewable  on  such  appeal 
is  not  reviewable  on  appeal  Jrom  a  sub- 
sequent judgment.     Sellers  :'.  Dickert,  194 

Ala.  661,  69  So.  604. 

I  Law  of  die 

General  Rule. — Louisville,  etc.,  R.  Co. 
V.  Dilburn,  178  Ala.  600,  59  So.  438.  See 
the  title  APPEAL  AND  ERROR.  §  1097, 
vol.  1.  p.  638. 

Supreme    Court   of    Different    Opinion 
Later  —  Statute.  —  Under  Code  1907,  g 
5965,  requiring  the  supreme  court,  in  de- 
ciding a  case  when  there  is  a  conflict  be- 
tween its  existing  opinion  and  any  for- 
mer ruling  in  the  case,  to  be  governed  by 
its   later    opinion   it  is  the   duty  of    the 
court,  where  its  former  ruling  that  peti- 
tioner had  a  right  to  condemn  the  prop- 
erty desired  is  attacked  on  appeal,  after 
the  award  of  damages,  to  reconsider  the 
former  opinion,  and,  if  convinced   that  it 
is   erroneous,   to    disregard   and   overrule 
it.      Louisville,    etc.,    R.   Co.  v.    Western 
Union  Tel.  Co.,  195  Ala.  124.-  71  So.  118. 
§  vam.  Questions  Concluded. 
Construction    of  Will. — The     construe- 
on  of  an  item  of  a  will  in  the  opinion 
1  a  former  appeal  will  be  adhered  to  on 
subsequent  appeal,  where  the  argument 
not  persuasive  of  error  in  the  former 
opinion.      De    Yampert    v.   .Duncan,     IW 
Ala.  573,  67  So.  287. 

Sufficiency  of  Complaint— A  determi- 
nation on  a  former  appeal  that  the  bill  of 
complaint  contained  equity  is  the  law  of 
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the  case  on  a  s^ubsequent  appeal.     Rilten- 
berry  v.  Wharton,  193  Ala.  388.  62  So.  673. 
The  decision  on  a  former  appeal  as  to 
the    sufficiency   of    several    counts    of    the 
complaint,  followed  by  the  trial  court  on 
the   second  trial,  was  the  law  of  the  case 
on  a  subsequent  appeal.     Central,  etc.,  R. 
■  Co.  V.  Chambers,  194  Ah,  152.  69  So.  518. 
The    determination    upon    a    former    ap- 
peal that  complaint  was  sulUcicnl  became 
the  law  of  the  case  on  a  subsequent  ap- 
peal, where  complaint  and  demurrer  were 
the     same.      Birmingham     v.      McKinnon 
(Ala.),  75   So.   487. 

Questions  as  to  Evidence. — Where  up- 
on the  second  trial  the  evidence  was  the 
same  as  it  was  on  the  first,  the  determina- 
tion of  the  supreme  court  on  appeal  from 
the  first  trial  must  be  followed,  being  the 
law  of  the  case.  Garrow  r.  Toxey,  188 
Ala.   572,   66   So.  443. 

Same  —  Newly  Discovered  Evidence 
Justifying  New  Trial,— Where,  on  former 
appeal,  the  court  held  that  new  trial  should 
have  been  granted  on  the  ground  of  newly 
discovered  evidence,  it  was  unnecessary 
to  decide  the  sufficiency  of  the  evidenei' 
to  support  the  judge's  finding,  and  an 
opinion  thereon  was  dictum.  Itell  r.  ))ell, 
196   Ala,   465,   71    So.   465. 

Same— Right   to   Affirmative    Charge.— 

The  holding  of  the  supreme  court  on  a 
former  appeal  settled  the  law  on  a  subse- 
quent appeal,  to  the  effect  that  defendant 
was  not  entitled  to  the  affirmative  charge, 
where  the  evidence  on  the  subsequent  ap- 
peal was  similar  to  that  on  the  former 
appeal.  Forbes  ::  Plummer  (Ala.l,  73 
So.   451. 

The  supreme  court's  conclusion  on  for- 
mer appeal  that  testimony  of  claimant 
excluded  was  sufficient  to  create  estoppel 
against  plaintitT  from  setting  up  in  claim 
suit  that  two  persons  were  one  and  thi 
same  became  law  of  case,  entitling  claim 
ant  to  general  affirmative  charge  on  sec 
ond  trial,  unless  evidence  eontradictin( 
his  testimony  creating  estoppel  was  in 
troduced.  Millitello  v.  Rodeii  Grocery 
Co.  (Ala.),  78  So.  960. 

XVII,   DETERMINATION    AND   DIS 
POSITION   OP   CAUSE. 

(A)  DECISION  IN'  GENERAL. 
§  1100.  Necessity  of  Decision. 
Reversal    on   One    Ground— Indicating 


Errors    Waived   but   to    Be   Avoided     on 
New   Trial.- Where   a    reversal    is    to    be 

on  one  ground,  the  court  may  prop- 
erly point  out  other  errors  which   should 

avoided    in    the    new    trial,    although 
such    errors   were  not   Insisted  upon    and 

:e  were  waived  on  the  instant  appeal. 

rior-Pratt    Coal    Co.    v.    Shereda,     183 

118,  62  So.  721. 
§  HOB,  Effect  of  Change  in  State  of  Pacts. 
Matters  Subsequent  to  Trial  Judgment. 
^Matters  occurring  after  judgment  in  the 
trial  court  do  not  affect  the  determina- 
tion of  the  question  on  appeal,  whether 
the  judgment  shall  be  affirmed  or  reversed. 
Vandiver  :■.  American  Can  Co.,  190   Ala. 

3Sa,  67  So.  299. 

§  lioe.  Effect  of  Death  or  Change  of  Par- 
ties. 

Cause  Submitted  without  Suggestion  of 
Appellee's  Death. — Where  transcript  was 
filed  and  the  cause  submitted  without 
suggestion  of  death  of  appellee,  judg- 
ment of  appellate  court  is  not  void.  Roll 
!.■.  Howell  <Ala.  App.),  73  So.  218. 
g  1110.  Scope  of  Decision  in  Qeneral. 
§  1111.  On  Appeal  or  Writ  of  Error. 

Affirmance  or  Reversal  of  Judgment  at 
Law. — The  supreme  court  on  appeal  from 
a  judgment  at  law  may  only  afl"irm  or  re- 
verse the  judgment.  Vandiver  v.  Amer- 
ican Can  Co..  190  Ala.  3.^2,  67  So,  299. 

<R)  AFFIRNtANCE. 
§  11S4.  On  Motion. 

§   1133.   Insufficient  Presentation   of  Case 
or  Questions. 

Bill  of  Exceptions  Not  Signed  by 
Judge.  —  Drummond  i'.  Lamar,  177  Ala. 
530.  58  So,  .194.  See  the  title  APPEAL 
AND  ERROR,  §  li:t3,.vol.  1,  p.  643. 
§  1134.  Error  Not  Shown. 
§  use. As  to  Part  of  Oronnds  of  De- 
cision. 

Demurrer  Sufficient  on  Some  of 
Grotmds,  —  Where  there  are  several 
grounds  of  demurrer,  some  of  which  are 
sufficient  and  others  insufficient,  'and  the 
judgment  sustaining  the  demurrer  is  gen- 
eral, the  ruling  will  be  referred  to  the 
grounds  that  are  well  taken.  National 
Park  Bank  v.  Louisville,  etc.,  R.  Co. 
(Ala.),   74    So.   69. 


ranv  Google 


§g  1140-II70  (3) 


Appeal  and  Error 


S  1140.  Remission  of  Part  of  Recovery. 
Remittitur     of    Excessive     Damages. — 

Western  Union  Tel.  Co.  t:  North,  177 
AU.  319,  S8  So.  399.  See  the  title  AP- 
PE.\L  .\ND  ERROR.  §  lUO,  vol.  1.  p. 
644. 

.^  judgment  for  sum  of  money  in  ex- 
cess of  that  warranted  by  evidence  will 
bf  upheld  on  condition  that  plaintiff  re- 
mit the  excess;  otherwise  it  will  be  re- 
TCTScd.  Nixon  v.  Smith.  ]93  Ala.  443,  09 
So.  iir. 

Under  .^cts  1911,  p.  587,  it  is  the  duty 
of  the  court  of  appeals,  when  it  deems  a 
verdict  excessive,  to  determine  the  amount 
of  the  excess,  and  to  direct  a  reversal  un- 
less (he  appellee  shall  remit  the  excess. 
Birmingham  R.,  etc..  Co.  v.  Comer,  JO 
All.  App.  2fil,  64  So.  533. 

(C)  MODIFICATION. 
S  IIW.  Amendment  of  Defects  and  Cor- 
rection of  Errors. 
Error  in  Rendering  Default  Judgment. 
— Error  in  rendering  a  default  judgment 
against  defendants,  who  had  not  been 
properly  served,  may  be  corrected  in  the 
supreme  court  without  remanding  the 
cause,  if  the  judgment  can  be  otherwise 
affirmed.  Long  v.  &win,  188  Ala.  196,  «6 
So.  8S- 

StrikiI^[  Unauthorized  Portion  of  Judg- 
ment.—In  trespass  for  ,wrongful  attach- 
ment, where  the  judgment  improperly  al- 
lowed plaintiff  to  recover  on  the  attach- 
ment bond,  the  judgment  for  plaintiff, 
being  correct,  will  not  be  ^e^ersed  and 
remanded;  but  the  unauthorized  portion 
ol  the  judgment  will  be  stricken.  Wal- 
l«r  &  Co,  f.  Norris.  10  Ala.  App,  515.  63 
So.  935. 

i  1111.  Modification  as  to  Amount  of  Re- 
coTeiT. 
Redndng    Amount     of     Recovery.— I  n 

\  assumpsit    for  the     rental     of  a     motor, 

'   f  where  duty  was  upon  defendant  to  return 

,  ■  the  motor  in   condition   as  good   as   when 

/  inBtalied.     but     verdict      erroneously      in- 

cluded repairs   furnished    by   plaintiff   the 
'  amounts  of  which   were  precisely   ascer- 

tainable, the  appellate  court  may  prop- 
erly modify  judgment  where  plaintiff 
consents  to  remittitur.  Cassels  i'.  Ala- 
bama City,  etc..  R.  Co.  (Ala.).  73  So,  494, 
Error    in    Computatioa   of     Interest.— 


Southern  States,  etc.,  Co,  v.  Brannon,  178 
115,  59  So.  60.  See  the  title  AP. 
PEAL  AND   ERKOR,  §   1151,  vol,  1,  p. 

647. 

Same  —  In  Verdict.  —  Cook,  etc.,  Con- 
tracting Co.  V.  Bell,  177  Ala.  618,  59  So, 
273.  See  the  title  APPEAL  AND  ER- 
ROR, §   1151,  vol.   1.  p.   647. 

§   IIMI.    Modifying    Provisions   of    Judg- 
ment or  Order. 
Eliminating    Provision    Dismissing   the 
Bill.— Alston  V.  Dunn,  176  Ala.  421,  58  So. 
See    the   title    APPEAL   AND    ER; 
ROR,   §   1152,  vol.    1,  p.   648. 

i  11S3.  Rendering  Judgment  Which 
Lower  Court  Should  Have  Rendered. 
Case  Tried  without  Jury.  —  Where  a 
udgment  in  a  cause  tried  without  a  jury 
was  erroneous,  supreme  court  on  appeal 
would  render  judgment  which  trial  court 
should  have  rendered.  Hill  v.  Rentz 
(Ala),  78  So.  881. 

(D)  REVERSAL. 

§  1170.  Technical,  Formal,  or  Trivial  De- 
tects or  Errors. 
§  1170  (1>  In  General. 

Error  Not  Affectmg  Substantial  Rights 
of  Parties.- Error  not  injuriously  affect- 
ing substantial  rights  of  parties  is  not  re- 
versible in  view  of  court  rule  +5  (175  Ala. 
21,  61  South,  ix),  preventing  reversal  for 
harmless  error.  Tyson  i.  Jennings  Pro- 
duce Co.  (Ala.  App.),  77  So.  086;  Sloss- 
Sheffield  Steel,  etc.,  Co.  z:  Taylor  (Ala. 
App.).  77  So.  79. 
g  1170  (3)  Pleadings  in  General. 

Rulings  Jlot  Prejudicial  to  Appellant- 
Erroneous  rulings  on  pleadings  not  prej- 
udicial to  party  complaining  held  not  to 
justify  a  reversal  under  Supreme  Court 
rule  45  (175  Ala.  xxi,  61  South,  ix).  Crow 
V.   Burtwell,  13  tAla.   App.  408,  69  So.  382. 

Instructions  Indicating  Prejudice.  — 
Where  the  court  erred  in  rulings  on  the 
pleadings,  and,  though  there  was  no  non- 
suit or  bill  of  exceptions,  the  instructions 
were  sent  up  as  a  part  of  the  record,  and 
indicating  prejudice,  the  judgment  will  be 
reversed,  notwithstanding  Supreme  Court 
rule  45  (175  Ala,  xxi,  61  South,  ix).  Hen- 
derson V.  Tennessee  Coal,  etc.,  R.  Co., 
190   Ala.   126,   67   So.   414. 
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Pleading  S«t-Off  and  Hiowins;  Re- 
coupment—Under rule  45  ol  the  supreme 
court  (175  Ala.  xxi,  61  South,  ix),  prohib- 
iting: reversal  for  harmless  error,  where 
defendants  filed  pleas  of  set-off,  but  the 
proof  sustained  pleas  of  recoupment,  thi 
case  Ibeing  presented  to  the  jury  upon 
the  sitigle  issue,  judgment  for  defend- 
ants will  not  be  reversed.  Lehman  v. 
Austin,  195  Ala,  244,  TO  So.  653. 

Withdrawal  of  Issue  Raised  bf  Detec- 
tive Plea. — Error  in  withdrawing  an  i; 
raised  by  a  defective  plea  can  not  be  dis- 
regarded under  Supreme  Court  rule  45 
(175  Ala.  xxi,  81  South,  ix),  where  the 
defect  was  not  pointed,  out  as  required 
by  Code,  §  5340.  Clinton  Min.  Co.  v. 
Bradford,  192  Ala.  576,  69  So.  4. 

Sustaining  Demurrers. — Any  error  in 
sustaining  demurrer  to  plea  raising  gen- 
eral issue  is  harmless  where  defendant 
had  benefit  of  general  issue,  under  Su- 
preme Court  rule  No.  45,  prohibiting  re- 
versals for  errors  not  injuriously  afTect- 
ing  substantial  rights.  Lang  v.  Leith 
(Ala.  App.),  77  So.  445. 

Overruling  Demurrers.  —  In  view  of 
circuit  court  rule  32,  as  amended  (ITS 
Ala.  xxi),  in  the  absence  of  a  statement 
showing  the  evidence  tending  to  support 
the  complaint,  it  can  not  be  said  that  any 
substantial  rights  were  affected  by  over- 
ruling demurrers  to  special  pleas.  Wal- 
ker V.  Fletcher  (Ala.  App.),  77  So.  56. 

Any  error  in  overruling  a  demurrer  to 
a  plea  of  contributory  negligence  was  not 
ground  for  reversal  where  the  jury  was 
correctly  instructed  on  this  issue  under 
Supreme  Court  rule  45,  confining  re- 
versals to  errors  probably  injuriously  af- 
fecting substantial  rights.  Vance  v.  Mor- 
gan (Ala.},  73  So.  406. 

Where  complaint  in  anticipating  de- 
fense set  up  a  complete  defense,  overrul- 
ing demurrer  to  a  plea  setting  up  the 
same  defense  was  not  ground  for  re- 
versal under  rule  45  (61  So.  ix).  since  in 
any  case  judgment  for  plaintiff  could  not 
have  been  sustainetj.  Meharg  j-.  .Alabama 
Power  Co.  (Ala.),  78  So.  909. 

PlaintiSs  Failure  to  Sustain  Burden  of 
Issues  under  Pleadings. — Where,  under 
the  pleadings  as  made,  the  burden  was  on 
plaintiff  to  establish  that  he  was  a  bona 
fide  purchaser  for  value,  without  notice, 
of   a   certain   mortgage,    which    he   failed 


to  do,  a  judgment  in  his  favor  would  be 
reversed,  notwithstanding  Supreme  Court 
rule  45  (61  South,  ix).  Miller  v.  John- 
son,  189   Ala.   354,  66   So.  466. 

Where,  in  an  action  on  a  note  which 
plaintiff  alleged  had  been  transferred  to 
him  for  value,  he  failed  to  show  the  pay- 
ment of  value,  the  failure  to  allege  the 
method  or  mode  of  transfer  could  not  be 
cured  by  the  application  of  rule  45  (61 
South,  ix),  providing  that  no  judgment 
will  be  reversed  for  error  as  to  any  mat- 
ter of  pleading  or  procedure,  unless  in  the 
opinion  of  the  court,  after  an  examina- 
tion of  the  entire  cause,  it  appears  that 
the  error  complained  of  has  probably  in- 
juriously affected  substantial  rights  of 
parties.  Wilson  v.  Weaver  ,(Ala.  App.), 
77  So.  238. 

§  1170  <S>  Variance. 

Variance  Dae  to  Onusuon  of  Aver- 
ments Reversible.  —  Although  evidence 
showed  that  defendant  telegraph  com- 
pany had  knowledge  of  circumstances 
surrounding  sending  of  message,  held,  it 
was  not  in  default  in  failing  to  produce 
witnesses  to  meet  plaintiff's  testimony, 
given  in  absence  of  appropriate  aver- 
ments, and  rule  45  (175  Ala.  xxi),  as  to 
reversal  of  judgment  only  for  error  af- 
fecting special  rights  of  parties,  would 
not  be  applied.  Western  Union  Tel.  Co. 
V.  Bowen  (Ala.  App.),  76  So.  985. 

Variance  Dtie  to  Clerical  Error  Marm- 
lesB.— Variance  as  to  date  of  policy  re- 
sulting ;  from  clerical  error  held  not 
ground  for  reversal.  National  Life,  etc, 
Ins.  Co.  V.  Singleton,  193  Ala.  B4.  69 
So.  80. 
§  1170  (7)  Reception  of  Evidence. 

Erroneous    Admission    of    Evidence. — 
Under    court   rule    45    (175   Ala.  xxi,    «1 
South,   ix),  a   judgment    will  not  be   re- 
versed on  account  of  the  erroneous  ad- 
mission of  evidence,  where  no   prejudice 
appeared.      Farmers'  Mut.    Ins.  Ass'n    v, 
Tankersley,  13  Ala.  App.  524,  69  So.  410. 
Under  Supreme  Court  rule  45  (175  Ala, 
:i,  81  South,  ix),  inhibiting  reversal  for 
roneous    admission  of  evidence    unless 
probably  injurious,  a  party,  to  have  relief 
account   of    error   in   admitting    evi- 
dence,   must  show    an  objection  to    the 
question  or  that  the  statement  was  gra- 
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luilous.  Orr  v.  Stewart,  13  Ala.  App. 
M2.  69  So.  649. 

Testimony  that  defendant  said  he 
'nould  not  guarantee  her,"  but  would  do 
ill  he  could  for  plaintiff,  held  of  two  lit- 
ik  signilicance  to  require  a  reversal. 
BarfieM  c.  South  Highland  Infirmary, 
191  .\la.  5S3,  68  So,  30. 
i  llTO  (<)  Taking  Case  or  Question  from 
Jury. 

Refusal  of  Affinnative  Charge  Prejudi- 
diL— Where  court  erroneously  tailed  to 
give  affirmative  charge  for  defendant 
upon  one  count,  and  verdict  was  general, 
so  that  it  could  not  he  known  upon  which 
connt  it  was  rendered,  error  was  prejudi- 
cijl.  Woodward  Iron  Co.  v.  Maxey 
(.\la.),  76  So.  ?13. 

Refuial  of  Affirmadve  Charge  Harm- 
leiBi— Under  Supreme  Court  rule  45 
Im  Ala.  xxi.  61  South,  ix).  refusal  of 
gtneral  affirmative  charge  as  to  counts  of 
the  complaint  describing'  a  collision  be- 
tween defendant's  street  car  and  plain- 
tiffs tmck  as  occurring  at  Kifty-Fourth 
street,  when  it  occurred  near  Fiftieth 
ilreet,  held  rot  reversible  error.  Bir- 
mingham R..  etc..  Co.  V.  Broyles,  194  Ala. 
64,  69  So.  S63. 
}  llTD  (9)  Instructions. 

Requested  Charges  Erroneously  Given 
-Application  of  Statute.— Acts  1915,  p. 
815,  denying  Reversal  for  refusal  of  cor- 
rect charges  substantially  covered,  re- 
lates to  refused  charges,  though  correct, 
cocered  either  by  general  charge  or  spe- 
cial given  charges,  and  has  no  applica- 
tion to  charges  erroneously  given  on  le- 
loeit.  Monte  z:  N'arramore  (Ala.),  77 
So.  726. 

Same  —  Court  Rule. — Supreme  Court 
nilc  iS  (61  South,  ix),  Jtmiting  revei 
(0  cases  where  substantial  injury  has 
heen  done,  does  not  prevent  reversal 
where  a  count  charging  defendant  mi 
owner  with  failing  to  furnish  a  safe  pli 
to  work,  was  improperly  submitted  to  the 
jury.    Wadsworth    Red  Ash  Coal  Co.  v. 

Scott.  197    Ala.   361.   72    So.    543. 

Failure  to  Submit  Issue  of  Contribu- 
tory  Negligence, — In  an  action  for  inju- 
ries to  a  passenger  in  alighting  from  i 
street  car,  errors  in  instructions  held 
probably  injurious  within  court  rule  45 
0"  Ala.  xxi.  81  South,  ix)  tor  failing  to 


submit    the    issue    of   contributory    negli- 
gence.    Birmingham,  etc.,  R.  Co.  i/.  Hos- 
kins,  14  Ala,  App.  354,  69  So.  339. 
§  1171.  Amount  or  Extent  of  Recovery. 

Amount  Not  Palpably  Excessive  or 
Opposed  to  Evidence. — Where  the  appel- 
late court  can  not  say  that  the  award  of 
damages  was  excessive,  or  that  the  ver- 
dict was  so  palpably  opposed  to  the 
weight  of  the  evidence  as  to  warrant  a 
reversal  of  the  trial  court's  conclusion 
thereon,  it  will  not  reverse,  Louisville, 
etc.,  R.  Co.  V.  Laney,  11  Ala,  App.  387,  69 

So.   993. 

An    error    in    a    30-cent    item    is    not 

ground  for  disturbing  a  judgment.     Lig- 
on  V.   Roberts,  IB2  Ala,  31,  68  So.  319. 
§  illTS.  Reversal  in  Part 

Crosft-iAppeal— Reversal  of  Whole  De- 
cree Nefiessary. — Where  complainant  as- 
signed cross-error  on  his  cross-appeal 
from  a  decree  granting  relief  to  him,  and 
complained  of  the  action  of  the  court  in 
denying  to  him  the  right  to  compel  de- 
fendant to  be  examined  orally,  the  de- 
cree  must  be  reversed  as  a  whole.  West 
V.  Cowan,  189  Ala.  138,  p6  So.  816. 
§  1173.  Reversal  as  to  One  or  More  Co- 
parties. 

Where  Case  Becomes  Moot  as  to  Part 
of  Appellants. — Fact  that  a  case  has  be- 
come moot  as  to  some  of  appellants 
would  not  exclude  consideration  of  the 
appeal  as  to  others,  there  being  a  sever- 
ance in  the  assignments  of  error,  or  pre- 
vent a  reversal,  and  appellants  who  are 
no  longer  necessary  parties  can  be  dis- 
charged by  trial  court  Ferrell  v.  Leon- 
ard (Ala,),  76  So.  51. 

Joint  Defendants  —  Reversal  as  to 
Party  Not  Connected  with  Injury. — In  an 
abutting  owners'  action  against  city  and 
street  railroad  company  for  injuries 
caused  by  change  of  grade,  reversal  of 
judgment  against  company,  whose  act 
had  no  proximate  connection  with  the  in- 
jury, held  not  to  require  a  reversal  of  the 
judgment  against  the  city,  whose  excep- 
tions had  no  merit.  North  .\labama 
Tract,  Co.  V.  Hays.  184  Ala,  592,  64  So.  39. 
g  117S.  Rendering  Pinal  Judgment, 
§  117S  <1)  In  General. 

Special  Statute  Creating  Mobile  Court 
—Under  Acts  1907,  p.  570,  §  ii7,  the  court. 
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on  appeal  from  the  Law  and  Equity 
Court  of  Mobile  of  a  case  tried  by  the 
court,  if  it  finds  error,  luust  render  such 
judgment  as  should  have  been  rendered 
below,  or  may  reverse  and  remand  for 
further  proceedings  if  in  its  judgment  it 
«ema  right.  Mobile  West  Short  Tract. 
Co.  V.  Austin,  197  Ala.  432,  73  So.  4. 

Chancellor's  Refnnl  of  Relief  through 
llletake  as  to  Jurisdiction.— Where  the 
chancellor  refused  to  order  a  sale  of  the 
homestead  at  the  suit  of  the  <fridow  and 
minor  children  because  of  the  uncer- 
tainty as  to  his  power  and  not  because 
the  facts  justifying  a  sale  had  not  been 
proved,  the  supreme  court  would  render 
%  decree  ordering  a  sale.  Clements  v. 
Faulle  &  -Co.,  lEl  Ala.  219,  61  So.  S64. 
S  117B  (B)  Evidence  Insufficient  to  lEstsb- 
lish  Cause  of  Action  or  Defense. 

Under  Code  1907.  %  2890,  where  the 
judgment  was  not  justified  tiy  the  evi- 
dence, the  supreme  court  will  render  a 
final  judgment  in  accordance  with  the 
law  and  evidence,  Montgornery,  etc., 
Tract.  Co.  v.  Woods.  194  Ala.  K9.  70  So. 
119. 
i  1176  (<)  Pacts  Pound  or  Admitted. 

Agreed  Case.— Bassctt  v.  Powell,  ITS 
Ala.  340,  60  So.  88.  See-  the  title  AP- 
PEAL AND  ERROR.  §  117S  (6),  vol.  1. 

p.   654.  ' 

§  117B.  Ordering  New  Trial,  and  Direct- 
or Referee. 

See  ante,  "In  General."  5  117.1  (1). 

If  error  is  discovered  in  judgment  of 
court  on  the  evidence  in  cause  tried  with- 
out a  jury,  the  supreme  court  may  ren- 
der such  judgment  as  the  trial  court 
should  have  rendered.  Wallace  v.  Crosth- 
wait,   106  Ala,  356,  71   So.  666. 

§  1176.  Directing  Judgment  in  Lower 
■  Court 
Remand  with  Directions  to  Reform, — 
Davison  v.  Dennis.  176  Ala.  435,  58  So, 
401.  See  1h<  title  APPEAL  AND  ER- 
ROR,  8    1176,  vol.    1,  p.  654. 

§  1177.  Necessity  of  New  Trial. 

Evidence     Admitted     without     Allega- 
tions in  Pleading. — Where  it  is  apparent 
that  judgment  in  action  for  personal 
juries    was    excessive,   and    that   evidence 
as   to   miscarriage   was  admitted   will 
pleadrnK  to   support  it  judgment  wil 


reversed  for  a  new  trial.     Louisville,  etc., 
R.  Co.  V.  King  (Ala.).  73  So.  456. 

Reversal  for  Introduction  of  New  Evi- 
dence. —  An  application  for  reversal, 
merely  claiming  that  applicant  should 
have  opportunity  to  offer  new  evidence, 
is  not  sufficient,  especially  when  appli- 
cant prevented  identical  evidence  from 
being  offered  on  first  trial.  Hill  v.  Rentz 
(Ala.),  78  So.  881. 

Supreme  court  will  never  remand  case 
for  new  trial  because  there  might  possi- 
bly I  be  new  evidence  offered  at  next 
trial,  but  must  be  satisfied  that  addi- 
tional or  different  evidence  will  be  offered 
at  next  trial,  and  that  it  would  probably 
result  in  different  verdict.  Hill  v.  Rentz 
(Ala.),  78  So.  881.  . 

Where,  on  appeal  in  a  suit  to  partition 
land  of  deceased  tenants  in  common, 
the  widow  of  one  does  not  by  cross-bill 
seek  the  relief  to  which  the  evidence 
shows  her  entitled,  but  her  answer  sup- 
ported by  evidence  shows  complainant 
not  entitled  to  the  decree  procured  be- 
low, the  case  will  be  remanded  to  permit 
the  pleadings  to  be  amended  according 
to  the  evidence  and  to  permit  the  intro- 
duction of  new  evidence.  Hollis  v.  Wat- 
kins    (Ala.).   06   So.   29. 

Newly  Discovered  Evidence  EntitUng 
to  New  Trial. — Where  the  probate  court, 
on  an  issue  of  marriage  between  a  freed- 
man  and  a  freedwoman,  correctly  found 
on  the  evidence  before  it  that  such  mar- 
riage had  taken  place,  but  should  have 
granted  a  new  trial  on  affidavits  as  to 
lewly  discovered  evidence  submitted,  it 
was  error  for  the  circuit  court,  on  appeal 
from  the  judgment  and  order  denying  a 
new  trial,  to  reverse  and  render  judg- 
ment in  favor  of  the  opposite  parties. 
Bell  !■.  Bell,  183  Ala.  645,  62  So.  833. 
§  117B  (7)  In  Equity  or  on  Trial  by  Court 
ing  Further  Proceedings  in  Lower 
Court. 

Reversal  of  Decree  Overruling  Demur- 
rer,—On  reversal  of  a  decree  overruling 
a  demurrer  to  a  bill  for  want  of  equity, 
judgment  will  be  rendered  sustaining 
the  demurrer,  and  the  case  will  be  re- 
manded. Farrow  v.  Sturdivant  .Bank,  181 
Ala.  283.  61   So.  286. 

Undisputed  Evidence  Showing  Damage 
Many  Times  Amount  of  Verdict.^On  ap- 
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peal  in  an  action  for  damage  to  an  auto- 
mobile, where  the  undisputed  evidence 
showed  that  the  damage  was  at  least  $600, 
the  jury  found  tor  plaintiff  in  the  sum  of 
ita.  and  plaintiff  moved  to  set  aside  the 
T(rdict  and  judgment,  on  the  ground  that 
if  entitled  to  recover  at  all,  it  was  enti- 
tled lo  recover  more  than  $20,  which  mo- 
tion was  overruled,  it  is  the  duty  of  the 
tapreme  court  to  render  the  judgment, 
which  should  have  been  rendered  below, 
granting  a  new  trial.  Aetna  Acci.,  etc., 
Gi.  f.  Birmingham  R.,  etc.,  Co.  (Ala.),  73 
So.  3S3. 

I  UN.  Effect  of  Reversal. 

Revenal  as  to  Costa. — Reversal  of  the 
main  judgment  also  annuls  the  judgment 
lor  costs,  rendering  moot  the  question 
whether  they  were  properly  taxed.  Tus- 
caloosa V.  Hill,  14  Ala.  App.  S41,  6»  So. 
186,  certiorari  denied  in  Ex  parte  Hill, 
m  Ala.  539.  69  So.  598. 

(E)  RENDITION,  FORM,  AND  EN- 
TRY OF  JUDGMENT. 

$  11S4.  Entry  Nunc  Pro  Tunc 

Change  in  Situation  of  Parties — Judg- 
ment as  of  Date  lof  Subnussioiu— Where 
the  supreme  court  renders  a  judgment  on 
ippeai  regularly  and  appropriately  sub- 
mitted, but  the  situation  of  the  parties 
have  materially  changed  subsequent  to  the 
submission,  the  judgment  will  be  as  of  the 
lUle  of  submission.  Vandiver  v.  Ameri- 
can Can  Co.,  190  Ala.  352,  67  So,  299. 

}  1189.  Amendment,  llodjfication,  oi 
Setting  Aside. 

Record  lotions  Veri^  as  to  Jurisdiction 
of  Parties.~Where  on  the  face  of  ih'e  rec- 
ord jurisdiction  is  affirmatively  shown  and 
the  proceedings  appear  in  all  things  reg- 
ular, on  a  motion  to  vacate  the  judgment 
because  the  court  did  not  have  juriadic- 
ticn  of  the  parties,  the  record  imports 
absolute  verity.  Roll  v.  Howell  (Ala. 
App,).  73  So.  318. 

Setting  >  Aside  Irrepilar  |  Ju^tralent' 
after  Term  Adjourned. — Where  a  judg- 
ment of  the  appellate  court  was  not  void, 
but  at  most  irregular,  the  court  had  no  au- 
thority after  the  adjournment  of  the  term 
to  set  it  aside.  Roll  v.  Howell  (Ala. 
App.).  73  So.  218. 


(F)   MANDATE  AND  PROCEEDINGS 
IN  LOWER  COURT. 


§  1199. Opening,  Vacating,  Modifica- 
tion, or  Amendment  of  Judgment  or 
Order, 

Merger  in  Judgment  on  Appeal — No 
Correction  Nunc  pro  Tunc. — A  judgment 
of  the  circuit  court  which  has  been  af- 
firmed and  corrected  on  appeal  is  merged 
in  the  judgment  on  appeal,  and  the  cir- 
cuit court  has  no  jurisdiction  to  amend  it 
nunc  pro  tunc.  Peters  v.  Nolen.  10  Ala. 
App.  599,  65  So.  699,  Certiorari  denied  in 
Ex  parte  Peters,  187  Ala.  672,  65  So.  1034. 

§  1301.  Amendments  as  to  Pleadmgs 

and  Parties. 

Under  C;ode  1M7,  g  31*6,  providing 
that  amendments  to  bills  must  be  allowed 
at  any  time  before  final  decree,  by  strik- 
ing out  or  adding  new  parties,  and  to 
meet  any  slate  of  evidence  which  will  au- 
thorize relief,  the  time  limit  to  the  right 
of  amendment  is  the  rendition  of  the  final 
decree,  and  amendment  to  a  bill,  proper 
in  itself,  within  the  lis  pendens,  may  be 
allowed  even  after  reversal  and  remand 
on  appeal.  Kirl.y  v.  Puckett  (Ala.),  75 
So.   «. 

Piling  Additional  Counts — Discretion  of 
Court. — Craig  &  Co.  v.  Pierson  Lumber 
Co.,  179  Ala,  535.  60  So.  838.  See  the  ti- 
tle APPEAL  AND  ERROR,  §  1201,  vol. 
1.  p.  660. 

Amended  Pleas  Presenting  Same  De- 
fenses.— While  defendant  on  second  trial 
after  remand  should  be  allowed  to  place 
on  file  amended  pleas  which  are  in  sub- 
stance amendatory  statements  of  the  de- 
fense upon  which  the  case  was  first  tried, 
filing  may  be  denied  where  defendant 
would  have  the  benefit  of  such  pleas  un- 
der other  pleas.  Massachusetts  Mut.  Life 
Ins.  Co,  V.  Crenshaw.  195  Ala.  263.  70  So. 
768.: 

Amended  Pleas  Presenting  New  De- 
fenses.— After  there  has  been  one  trial,  it 
is  discretionary  on  re-trial  for  the  court 
to  receive  amended  pleas  presenting  an 
entirely  new  ground  of  defense.  Massa- 
chusetts Mut.  Life  Ins.  Co.  v.  Crenshaw. 

195  Ala,  263,  70  So.  768. 

Amendment  as  to  Parties. — Where  the 
case  was  reversed   and   remanded  because 
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proof  showed  a  contract  by  one  of  joint 
defendants  only,  the  plaintiffs  were  enti- 
tled to  amend  their  complaint  by  drop- 
ping one  of  the  defendants,  and  the  court 
erred  in  dismissinsf  plaintiffs"  action  on 
the  ground  of  discontinuance.  Sanders 
I'.  Harris  (Ala.),  75  So.  283. 
§  120».  New  Trial. 

§  ISIS. Scope  of  IsBties. 

Plea  Bad  on  Demurrer  Not  Reaicd 
after  Ruling  Sustained  on  Appeal. — Bo- 
hanan  i:  Dodd,  7  Ala.  App.  320,  60  So. 
95S.  See  the  title  APPEAL  AND  ER- 
ROR. §  1212,  vol.  1,  p.  663. 

§  1S14. Evidence, 

Opinion  of  Supreme  Court. — In  an  ac- 
tion on  the  common  counts  for  money 
due  plaintiR  under  an  agreement  with  de- 
fendant that  U  plaintiff  would  pay  the 
delit  of  a  third  person,  he  should,  if  de- 
fendant succeeded,  have  cotton  raised  by 
the  delitor  and  in  defendant's  possession, 
hut  claimed  by  another,  the  opinion  of  the 
supreme  court,  reversing  the  first  judg- 
ment for  defendant,  not  tending  to  clear 
up  any  disputed  fact,  was  properly  ex- 
cluded. Williams  ii.  Shows,  197  Ala.  596, 
73  So.  99. 
§  1216.  Instructions  to  Jury. 

See  post,  "Failure  to  Obey  Mandate  or 
Follow    Decision   of  Appellate   Court."    % 

Instructions  Not  in  Accord  witii  Previ- 
ous Rulings.— Instructions  not  in  accord 
with  rulings  in  the  same  case,  on  previous 
appeals  are  properly  refused.  Bixby- 
Theisen.  Co.  t.  Evans,  ISO  Ala.  SOT.  «5 
So,  81. 
.  §  1S16.  Failure  to  Obey  Mandate  or  Pot- 
low  Decision  of  Appellate  Court. 

Duty  to  Give  InBtructions — Reversal  of 
Jadgmcnt— Where  ruling  of  trial  court  in 
refusing  to  give  certain  requested  instruc- 
tions upon  trial  after  remand  was  not  in 
accord  with  opinion  on  former  appeal,  the 
judgment  will  be  reversed.  McCoy  v. 
Prince,  197  Ala.  665,  T3  So.  386. 

(G)  JURISDICTION  AND  PROCEED- 
INGS OF  APPELLATE  COURT 
AFTER  REMAND. 

S    ISSl.   Amendment   or    Modification    of 
Judgment. 
After  Judgment  Affirmed.— After  court 


of  appeals  has  affirmed  judgment  upon 
case  being  again  submitted  on  briefs,  it 
can  not  disturb  such  judgment.     Conner 

v_  State  (Ala.  App.),  74  So.  754. 

XVIII.  LIABILITIES  ON   BONDS 
AND   UNDERTAKINGS, 
S   ISSS.   Insufficient,   Informal,  or   Defec- 
tive Bond  or  Undertaking, 

Defective  Bond  Valid  as  Common-Law 
Obligation. — .■^n  appeal  bond  executed  to 
the  appellee,  and  conditioned  to  satisfy 
the  judgment  of  the  appellate  court,  is 
valid  as  a  common-law  obligation,  though 
under  Code  1907,  §  2BT5,  a  statutory  su- 
persedeas bond  must  be  executed  to  the 
register,  and  he  conditioned  to  pay  the 
judgment  of  the  appellate  court  and  all 
costs  and  damages  occasioned  by  (he  ap- 
peal. Decker  i:  Decker,  9  Ala.  App,  241, 
63  So.  34. 

§  1S9B.  Accrual  or  Release  of  UabUity  by 
Breach  or  PuHUlment  of  Conditions. 

Affirmance  of  Judgment. — The  affirm- 
ance of  a  judgment  for  the  custody  of  a 
child  has  the  effect  of  making  the  judg- 
ment of  the  lower  court  the  judgment  of 
the  appellate  court,  and  the  sureties  on 
an  appeal  bond,  conditioned  to  satisfy  the 
judgment  of  the  appellate  court,  are  liable 
for  damages  for  failure  of  the  appellant 
to  deliver  the  child.  Decker  v.  Decker,  9 
Ab.    App.    241,    63    So.    24. 

Where  the  mother  was  awarded  the 
custody  of  a  child,  and  the  father  exe- 
cuted an  appeal  bond  to  satisfy  the  judg- 
ment of  the  appellate  court,  the  judg- 
ment being  affirmed,  the  condition  of  the 
bond  was  broken,  where  the  father  fled 
with  the  child  to  parts  unknown,  and 
failed  and  refused  to  deliver  it  to  the 
mother.  Decker  v.  Decker,  9  Ala.  App. 
241,  63  So.  24. 

Same — "Wrongful  AppeaL" — Under  su- 
persedeas bond  conditioned  lo  pay  judg- 
ment supreme  court  might  render,  and 
costs  and  damages  party  aggrieved  might 
sustain  by  wrongful  appeal,  an  appeal 
which  did  not  reverse  judgment  or  dis- 
cover and  correct  some  error  of  judg- 
ment materially  prejudicial  would  be  a 
'Wrongful  appeal;"  but  an  appeal  which 
did  discover  and  correct  such  an  error 
was  not  a  "wrongful  appeal."  Cobb  v. 
Morrison.  197  Ala.  550,  73  So.  42. 

Reversal    of    Judgment— Correction    as 
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to  Interest. — VV-here  a  bill  in  chancery 
was  likd  lo  redeem  land  sold  under  a 
Jttd  of  trust,  and  the  decree  allowed  a 
tcdtmption  and  lixed  the  amount  to  be 
paid  by  the  complainants  at  $633.18  wUh 
ihe  statutory  10  per  cent,  on  a  mortgage 
indebtedness  only  to  the  date  of  the  filing 
of  the  bill,  and  where  respondent  therein 
appealed  and  gave  a  supersedeas  bond 
conditioned  that,  if  the  bondsmen  should 
"fail  in  said  appeal."  and  should  pay  any 
judsment  rendered  by  the  supreme  court, 
tbe  obligation  was  to  be  void,  and  where 
tbc  supreme  court  adjudged  the  decree  er- 
roneous in  part,  and  corrected  it  by  al- 
Icwinf;  interest  to  respondent  to  the  date 
of  ihe  final  decree,  amounting  to  over 
!iiO,  and  as  corrected  affirmed,  the  re- 
spondent successfully  impeached  the  cor- 
rectness of  the  decree  in  a  substantial 
particular,  and  bene?  did  not  "fail  in  said 
appeal,"  so  that  there  was  no  breach  of 
the   bond.     Cobb  v.   Morrison,   197    Ala. 

SiO,  7J   So.   43. 

)  1134.  Extent  of  Liability. 

Bond  Conditioned  to  Satisfy  Judgment 
and  Not  to  Pay  CobIb  and  DamageB.  — 
The  fact  that  an  appeal  bond  is  merely 
conditioned  to  satisfy  the  judgment  of  the 
appellate  court,  without  also  providing,  as 
anihoriied  by  Code  1907,  §  28:.>.  for  the 
costs  and  damages  resulting  from  the  ap- 
peal, does  not  prevent  recovery  on  the 
bond  for  failure  to  comply  with  judi^ment 
of  the  appellate  court.     Decker  ;■.  Decker, 

9  Ala.  App.  241.  63  So.  24. 

Same— Failure  to  Deliver  Custody  of 
Child  as  Ordered.— In  an  action  on  an  ap- 
peal bond,  conditioned  only  to  "satisfy"' 
tbe  judirment  of  the  appellate  court, 
wbicli  aflirmed  a  judgment  awarding  the 
mother  the  custody  of  a  child,  the  appel- 
lant, the  father,  having  fled  with  the  child 
to  part?  unknown,  the  mother  is  entitled 
to  judsment  for  the  loss  of  the  services 
and  companionship  of  the  child  after  the 
afBrmance,  but  not  pending  the  appeal. 
Decker  v.  Decker,  9  .A.la.  ,^pp.  241,  63 
So.  24. 

\  UaS.  Actions. 
Right  of  Action  of  Ek^uitable  Assignee. 

—Complainant's  assignor  recovered  judg- 


ment against  defendant  company,  which 
appealed  and  gave  supersedeas  bond, 
transcript  of  the  appeal  erroneously 
ed  the  sureties.  The  judgment  was 
med  as  against  the  company  and  its 
sureties.  The  company  became  insolvent. 
Held,  that  complainant  had  a  right  of  ac- 
tion on  the  supersedeas;  complainant  be- 
ing an  equitable  assignee.  Hanby  v.  Ca- 
haba    Coal    Co.    (Ala.),    75    So.    964. 

Same— Recovery  Not  Prevented  by 
Merger. — Doctrine  of  merger  held  not  to 
prevent  recovery  by  equitable  assignee  of 
judgment  on  supersedeas  bond  after  af- 
firmance. Hanby  v.  Cahaba  Coal  Co. 
(Ala,),  73  So,  964, 

Statutory  Remedy  Not  Exclusive — In- 
dependent Action  against  Sureties. — The 
remedy  provided  by  Code  1907,  %  4725, 
for  obtaining  judgments  against  sureties 
on  appeal  lionds  at  the  time  judgment  is 
obtained  against  the  principal  not  being 
exclusive,  an  independent  action  against 
the  sureties  on  the  bond  will  lie,  James 
;■,  Kitzinger  &  Co,.  13  Ala.  App.  448,  68 
So,   S82.  1 

Demai.d  for  Payment  as  Condition  Pre- 
cedent.— To  maintain  an  action  against 
the  sureties  on  an  appeal  bond,  demand 
for  payment  is  not  a  condition  precedent. 
James  v.  Kitzinger  &  Co,,  13  Ala.  .\pp. 
448.  68  So.  583. 

Sufficiency  of  Consideration  for  Bond — 
Retention  of  Child's  Custody.- Where 
the  mother  was  awarded  the  custody  of 
a  child,  an  appeal  bond  conditioned  to 
satisfy  the  judgment  of  the  appellate 
court,  executed  to  permit  the  father  to 
retain  the  custody  of  the  child  pending 
the  appeal,  was  based  on  a  sufficient  con- 
sideration. Decker  }'.  Decker,  9  Ala.  .^pp. 
241.  C3   So.  24. 

Sureties  Erroneously  Named  in  Bond 
as  Defense. — Where  transcript  on  appeal 
erroneously  named  sureties  on  superse- 
deas bond,  although  complainant  waived 
defects  in  transcript  and  although  she 
might  have  had  it  correctly,  duty  was 
equally  upon  defendants  to  correct  it, 
and  therefore  error  was  no  bar  to  action 
on  supersedeas.  Hanby  v.  Cahaba  Coal 
Co.  (Ala.),  75  So.  964. 
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APPEARANCE. 

§  7.  Proceedings  Constituting  Appearance. 

§  8.  In  General. 

§  9.  General  or  Special  Appearance. 

§  II.  Operation  and  Effect  in  General. 

§  12,  Relation  of  Party  to  Cause  in  General. 

§  13.  Rights  Acquired  by  Defendant.. 

§  16.  Jurisdiction  Acquired. 

§  19.  Of  the  Person. 

Cross  References. 
See  the  title  APPEARANCE,  vol.  1,  p,  670,  and  references  there  given. 
i    7.    Proceedings    Constitutinf   Appear- 


§  8.  In  Generml. 

By  Attorney. — A  general  appearance 
cures  defects  in  service  of  process  and 
obviates  the  necessity  of  service,  which 
appearance  may  be  made  by  an  attor- 
ney by  the  entry  of  his  name  on  the 
margin  of  the  docket  opposite  name  of 
defendant.  McAdams  v.  Windham,  191 
Ala.  287,  68  So.  51. 
§  8.  —  General  or  Special  Appearance. 

Appearance  in  Attachment.— Where  a 
suit  was  instituted  against  ^  foreign  cor- 
poration by  attachment,  defendant  exe- 
cuting a  bond  conditioned  on  returnins 
the  property  within  30  days  after  it 
failed  in  the  attachment  suit,  and  its  ap- 
pearance in  court,  and  that  to  answer 
the  process  served  on  its  property,  was 
each  limited  and  special,  and  the  attach- 
ment was  dissolved  on  the  ground  that 
the  property  was  in  custodia  legis  at  the 
time  of  the  levy,  but  defendant,  prior  to 
the  dissolution  of  the  attachment,  had 
replevied  the  property,  so  that  when, 
after  dissolution,  defendant  filed  a  plea 
to  the  jurisdiction,  the  plea  was  stricken 
on  plaintiff's  motion,  on  the  ground  that 
replevying  the  property  was  such  an  ap- 
pearance as  conferred  jurisdiction  and 
authorized  personal  judgment,  such  rul- 
ing was  erroneous;  both  the  attachment 
and  bond  having  been  functus  officio 
when     the     attachment     was     dissolved, 


there  never  having  been  any  attempt  to 
acquire  jurisdiction  by  process  other 
than  to  subject  the  property,  and  there 
having  been  no  persAial  appearance. 
Terminal  Oil  Mill  Co.  v.  Planters'  Ware- 
house, etc.,  Co.,  197  Ala.  429,  73  So.  IB. 
§  11.  Operation  and  Effect  in  General. 

§  13.  Relation  of  Party  to  Cause  in 

General. 

Defects  in  Service. — A  general  appear- 
ance cures  defects  in  service  of  process 
and  obviates  the  necessity  of  service. 
McAdams  v.  Windham,  191  Ala.  287,  68 
So.  51. 
g  13. Richts  Acquired  by  Defendant. 

'A  general  appearance  by  the  defend- 
ant without  any  plea  entitles  him  to  offer 
a  plea  of  the  general  issue,  and  precludes 
judgment  by  default  or  judgment  nil  di- 
cit.     Craig  &  Co.  v.  Pierson  Lumber  Co., 

179    Ala.    535,    60    So.    838. 

g  16.  Jurisdiction  Acquired. 

S  18.  Of  the  Person. 

Appearance  by  Nonresident. — Where  . 
the  resident  plaintiff  could  not  maintain 
in  this  state  an  action  against  a  non- 
resident defendant,  with  a  writ  of  attach- 
ment therein,  by  reason  of  its  breach  of 
good  faith  in  inducing  defendant  to  ship 
goods  to  it  in  the  state,  an  appearance 
to  dispute  the  jurisdiction  did  not  waive 
the  rights  set  up  in  the  plea.  Sessoms 
Grocery  Co.  v.  International  Sugar  Feed 

Co.,   188    Ala.    232,   66    So.   479. 


A|^>eUate  Courts. 

See  post,  COURTS. 
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Appdlate  JurUAction. 


See    ante.    APPEAL    AND  ERROR;  COURTS;    CRIMINAL  LAW;    JUSTICES 
OF  THE  PEACE. 


Appliances. 


Appointment. 

See  the  particular  appropriate  titles. 

Apportionment. 

See     post.      COSTS;    DAMAGES;    DESCENT    AND    DISTRIBUTION;    TAXA- 
TION;  and   other  appropriate   titles. 

AppnusaL 

See     post,      EXECUTORS    AND    ADMINISTRATORS;    INSURANCE;    TAXA- 
TION; and  other  appropriate  titles. 

Appr^ienuon. 

See  post,  HOMICIDE. 

Apprentices. 

See    the    title  APPRENTICES,  vol.  1,  p,  681,  and  references  there  given. 

Approaches. 

See  post,  CARRIERS;  EMINENT  DOMAIN. 

Appropriation. 

See  the  particular  appropriate  titles. 

ApprovaL 

See  the  particular  appropriate  titles. 

Appurtenances. 

See    post,  EASEMENTS;  VENDOR  AND   PURCHASER. 
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ARBITRATION  AND  AWARD. 
I.  Submission. 

§     3.  Matters  Subject  to  Arbitration. 
§     5.  Agreements  to  Arbitrate. 

§  10.  Effect  on  Pending  or  Subsequent  Action. 

§  16.  Revocation  or  Setting  Aside. 
§  22.  Performance  or  Breach. 
m.  Award. 

§  48.  Nature  and  Essentials  in  General. 
§  56,  Sufficiency. 

§  57.  Conformity  to  Submission  and  Completeness. 

§  68.  Objections  and  Exceptions. 

§  69.  Amended  and  Supplemental  Awards.  ' 

§  73.  Appeal  or  Other  Proceedings  for  Review. 

§  80,  Construction  and  Operation  in  General. 

§  81.  Merger  and  Bar  of  Causes  of  Action  and  Defenses. 

§  82.  Conclusiveness. 

§  85.  Actions  on  Awards. 

§  85  (1)  Right  of  Action  and  Form  of  Remedy. 

§  85  (3)   Evidence. 
§  86.  Pleading  and  Evidence  of  Award  as  Estoppel  or  Defense. 


See  the 


Cross  Referetaes. 
;  ARBITRATION  AND  AWARD,  vol.  1.  p.  684,  and  references  ther 


I.    SUBMISSION. 
§  3.   Hatters  Sutqect  to   Arbitration. 

Parties  can  not  make  disputes  of  a 
criminal  nature  or  criminal  prosecutions 
the  subject  of  arbitration,  since  they  are 
matters  of  pubhc  concern,  and  awards 
including  criminal  prosecutions,  where 
not  divisible,  are  void  in  toto.  Wise  v. 
Johnson,  14  Ala.  App.  3Bfl,  69  So.  986. 
$  S.  Agreements  to  Arbitrate. 

See  post,  "Kature  and  Essentials  in 
General,"  §  48. 

S  10.  Effect  on  Pending  or  Subse- 
quent Action.  . 

An  agreement  to  submit  a  controversy 
to  arbitration,  not  consummated,  does 
not  oust  the  jurisdiction  of  the  courts 
at  the  instance  of  either  party,  and  there- 
fore a  clause  in  the  contract  agreeing  to 
submit  matters  of  difTerence  that  might 
arise  in  the  future  to  a  certain  umpire 
for  its  final  determination,  which  was 
not  acted  upon,  would  not  preclude  the 


plaintiff  from  recovering.  Imperial  Mo- 
torcar Co.  V.  Skinner  (Ala.),  78  So.  641. 
§  16.  Revocation  or  Setting  Aside. 

Institution  of  suit  by  one  of  the  par- 
ties to  a  submission  to  an  oral  arbitra- 
tion before  award  operates  as  a  revoca- 
tion, provided  such  suit  is  begun  before 
an  award  is  made.  Bullock  v.  Mason, 
194  Ala.  663,  69  So.  882. 


r  Breach. 
I  party  breaches  bis 


§  112.  Performance  c 

Damages. — Where 
agreement  to  submit  to  arbitration  and 
institutes  suit,  damages  for  loss  of  tinie 
in  attending  the  arbitration  can  not  be 
recovered  by  defendant;  for  if  there  was 
any  damage  of  that  kind,  it  would  be 
for  attendance  at  trial  of  the  suit.  Bul- 
lock V.   Mason,  194  Ala.  663,  69  So.  882. 

Costs. — Where  an  agreement  to  sub- 
mit to  arbitration  is  breached  and  plain- 
tiff wrongfully  instituted  suit,  costs  of 
the  arbitration  assessed  against  the  de- 
fendant by  the  award  can  not  be  recov- 
ered   by    defendant    as    caused    by    the 
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breach  of  the  agreement  although  costs 
of  suit  might  be  recovered.  Buliock  v. 
Mason,  194  Ala.  663,  69  So.  882. 

Cotnuel  Fees.  —  Where  defendant 
claimed  damages  for  plaintiff's  breach  of 
agreement  to  submit  controversy,  to  a 
titration,  counsel  fees  expended  by  di 
fendant  in  the  suit  can  not  be  recovered 
without  a  showing  that  they  were  rea- 
sonable. Bullock  V.  Mason,  194  Ala.  663, 
69   So.   682. 

III.  AWARD. 
§   48.   Nature  and  Kssentials  in  General. 


Thei 


.    be    I 


recovery 
leged  arbitration  award,  when 
been  no  agreement  on  arbitrators  and 
the  persons  assuming  to  act  as  such  have 
made  only  a  partial  statement  of  the 
account  between  the  parties,  though 
there  has  been  an  attempted  mutual  wai- 
ver of  technicalities.  Reid  v.  McElderry, 
188  Ala.  ISO,  66  So.  7. 
S  S€.  Sufficiency. 

S  87.  Conformity  to  Sabmitsion  and 

Completeness. 

Under  an  agreement  for  an  arbitration 
and  award,  the  arbitrators  derive  thei 
po.wers  entirely  from  the 
and  can  not  legally  include  anything 
the  award  not  within  the  terms  and 
scope  of  the  submission.  Wise  v.  John- 
son,   H  Ala.   .'\pp.  396,  69   So.  986. 

Where  a  complaint  both  denied  de- 
fendant's right  to  rescind  a  contract  and 
alleged  his  subsequent  waiver  of  any 
such  right,  an  arbitrator's  award  that  de- 
fendant had  a  right  to  rescind  did  not 
support  a  final  judgment  for  defendant. 
Bell  V.  McKay  &  Co..  196  Ala.  408,  72 
So.  83. 
$   St.  Objections  and  Exceptions. 

A  party  to  an  award  of  arbitrators 
need  not  be  present  when  the  award  is 
made,  and  his  absence  does  not  estop 
him  from  attacking  the  correctness 
thereof.  Black  v.  WoodrufT,  193  Ala. 
327,    69   So.   97. 

§      69.      Amended      and      Supplemental 

Where  ai1)itrators  have  returned  an 
award  in  a  pending  suit,  they  are  power- 
less to  subsequently  modify  it,  since 
their   authority   ceases    upon    the    return 


§  73.  Appeal  or  Other   Proceedings  for 

Under  Code  1907,  §  2922,  a  judgment 
entered  on  award  of  arbitrators  is  re- 
viewable to  the  same  extent  as  a  judg- 
ment of  the  trial  court  itself.  Bell  v.  Mc- 
Kay &  Co.,   196  Ala.  408,  73  So.  83. 

Although  the  question  submitted  for 
arbitration  may  be  limited  to  whether 
defendant  had  a  right  to  rescind  the  con- 
tract and  not  include  whether  he  subse- 
quently waived  such  right,  yet  the  waiver 
question  will  be  decided  where  it  has  been 
contested  throughout.  iBell  v.  McKay  8t 
Co..  196  Ala.  408,  72  So.  83. 
§  80.  Construction  and  Operation  in  Gen- 

ersL 
Where  it  is  obvious  on  the  face  of  an 
award  that  it  was  drawn  'by  one  not 
skilled  in  legal  phraseology,  it  must  be 
broadly  interpreted  to  give  effect  to  the 
intent  of  the  parties,  since  the  law  favors 
arbitrations,  avoiding  the  formalities,  de- 
lay, and  expense  of  ordinary  litigation. 
Wise  V.  Johnson,  14  Ala.  App.  396,  «9  So. 
986. 

Novation. — Where,  the  award  was  that 
defendants  keep  and  work  the  negro 
Ed.  Mosely.  and  •  *  •  pay  the  plaintiffs 
$150.00,  same  being  the  indebtedness  of 
the  negro  to  plaintiff  and  the  damages,  it 
is  clear  that  it  means  only  that  defend- 
ants should  assume  the  debt  of  the  negro 
to  plaintiff,  and  that  plaintiff  should  not 
interfere  with  the  contract  of  hire  be- 
tween the  negro  and  defendants,  and 
does  not  fix  the  status  of  the  negro  so 
as    to  be  void  as  against    public  policy. 

e    t:  Johnson,   14   Ala.   App.   396,  69 
So.  ese. 
§  81.  Merger  and  Bar  of  Causes  of  Action 

and   Defenses. 

''here  a  complaint  both  denied  defend- 

s  right  to  rescind  a  contract  and  al- 
leged a  subsequent  waiver  of  any  such 
right,  submitting  the  first  question  to 
arbitration    does    not   preclude    the    later 

rtion  of  the  second  proposition.  .  Bell 
V.  McKay  &  Co..  196  Ala.  408,  72  So.  B3. 
8ft.  Conclusiveness. 
Mistake.^ — An  award  of  arbitrators  may 
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be  impeached  for  their  mistake  in  setting 
down  their  conclusion,  although  such 
mistake  appears  dehors  the  award  only. 
Black  V.  Woodruff.  193  Ala.  327,  69 
So.  97. 

9  M.  Actions  on  Awards. 

§  U  (1)  Right  of  Action  and   Form  of 
Remedy. 

Where  an  award  on  arbitration  does 
not  state  when  the  amount  awarded  shall 
be  paid,  the  money  is  payable  instantcr, 
and,  if  not  paid  on  delivery  of  a  copy  of 
the  award,  action  may  be  brought  to  en- 
force the  payment.  Wise  v.  Johnson,  14 
Ala.  App.  896,  «»  So.  9B6. 
§  8S  (8)  Evidence. 

Evidence  held  to  show  such  conflict  as 
to  carry  the  case  to  the  jury  on  the  ques- 
tion whether  criminal  prosecutions  were 
included  in  an  arbitration  and  award. 
Wise  V.  Johnson,  14  Ala.  App.  396,  69  So. 
986. 

§  86.  Pleading  and  Evidence  of  Award  as 
Estoppel  or  Defense. 
A  plea  setting  up  an  award  by  arbitra- 
tors as  a  defense  was  not  demurrable  be- 


cause the  award  named  the  parties  as  de- 
fendant  and  M.,  who  was  the  president 
of  plaintiff  corporation,  where  it  was 
averred  that  the  subject  matter  of  the  suit 
was  submitted  to  arbitration  by  plaintiff 
and  defendant,  and  the  arbitrators  ren- 
dered the  award  set  out,  as  plaintiff's  par- 
ticipation in  the  arbitration  could  not 
have  been  more  pointedly  averred,  and 
the  fact  that  the  a.ward  named  the  parties 
as  defendant  and  M,  did  not  make  the 
plea  contradictory:  there  tieing  nothing 
in  the  terms  of  the  award  inconsistent 
with  the  averment  as  to  the  submission. 
Florence,  etc..  Supply  Co.  v.  International 
Agri.  Corp.,  10  Ala.  App.  463,  65  So.  413. 

Under  the  general  issue  and  the  pleas 
of  awards  upon  submission  to  arbitration 
by  the  parties,  the  deifendant  could  intro' 
duce  evidence  that  plajntiS  corporation 
furnished  the  items  under  a  contract  en- 
tered into  by  its  president,  whkh  it  un- 
dertook to  perform,  that  the  last  submis- 
sion to  arbitration  was  participated  in  iby 
plaintiff,  ^nd  the  award  released  defend- 
ant, though  it  named  the  parties  as  plain- 
tiff's president  and  defendant.  Florence, 
etc..  Supply  Co.  v.  International  Agri. 
Corp.,  10  Ala.  App.  463,  «5  So.  413. 


Arbitraton. 

See  ante,  ARBITRATION  AND  AWARD. 

Argument. 

See  post,  CONTRACTS. 

Argumentativeness. 

See  post,  CRIMINAL  LAW;    INDICTMENT  AND  INFORMATION;    PLEAD- 
ING; TRIAL. 

Argument  and  Conihict  of  Cmmsel. 

See    ante.    APPEAL    AND    ERROR;    post,    CRIMINAL    LAW;    NEW    TRIAL; 
TRIAL. 

Army  and  Navy. 

See  the  title  ARMY  AND  NAVY,  vol.  1,  p.  713,  and  references  there  given. 


Arraignment. 

See  post,  CRIMINAL  LAW. 


,vGoosle 


Amy. 

Sec  post.  GRAND  JURY;  JURY. 

Arrears. 

See  post,  MORTGAGES;  and  other  appropriate  titles. 


ARREST. 

H  On  Oriminal  Oharge. 

§  61.  Authority  to  Arrest  without  Warrant. 

§  62.  In  General. 

§  63.  Officers  and  Persons  Assisting  Them. 

§  63  (I)   In  General. 

§  63  (4)   Suspicion  or    Reasonable    Grounds  for  Belief    That  Of- 
fense Has  Been  Committed. 

,  §  64.  Private  Persons. 

§  68.  Mode  of  Making  Arrest. 

Cross  References. 
See  the  title  ARREST,  vol.  1,  p.  715,  and  references  there  given. 
In  addition,    see   post,    CARRIERS;    CRIMINAL   LAW;    FALSE    IMPRISON- 
MENT; SEARCHES  AND   SEIZURES;  SHERIFFS  AND  CONSTABLES. 


II.  ON  CRIMINAL  CHARGE. 
}  ei.  Authority  to   Airnt  without   War- 
rant. 

\  M. In  GeneraL 

Under  Charter  of  Bessemer.  —  The 
charter  provision  of  the  city  of  Bessemer 
does  not  authorize  arrest  without  war- 
rant, but  merely  authorizes  passage  of 
an  ordinance  granting  such  authority. 
Sherrod  v.  State.  14  Ala.  App.  57.  71 
So.  76. 
{  St.  —-  Officer!  and  Pcraons  Assisting 


{  SI  (1)  In  General. 

Hisdemeanor  Not  Committed  in  Offi> 
ceri"  PrescQce.— Under  Code  1907,  § 
6269.  a  sheriff  can  not  arrest  one  on  a 
charge  of  miisdemeanor  not  committed 
in  his  presence  without  a  v/arrant.  Dea- 
Jon  r.  Gray.  192  Ala.  All.  69  So.  IS. 

Urider  Code  1907.  §S  6267,  6269,  provid- 
ing that  any  sheriff  or  other  officer  may 
arrest  within  the  limits  of  the  countv.  and 
that  an  officer  may  arrest  any  person 
without  warrant  for  any  public  offense 
or  breach  of  the  peace  threatened  in  his  ' 


felony    has    been 

in  his  -presence,  by 

or    when  a    felony 

I    he    has    rea- 

that    the  per- 

lelieve  that  the 


presence, 

committed  though  not 
the  person  arrested.  < 
has  been  committed  ani 
sonable  cause  to  believe 
son  arrested  committed  i 
has  reasonable  cause  to  I 
person  arrested  has  committed  a  felony, 
although  it  may  afterwards  appear  that 
a  felony  in  fact  was  not  committed,  or  on 
a  charge  made  upon  reasonable  cause 
that  the  person  arrested  has  committed 
a  felony,  an  officer  has  no  authority,  with- 
out a  warrant,  to  arrest  for  a  misdemean- 
or or  for  a  violation  of  a  town  ordinance 
not  committed  in  his  presence,  and  he  is 
guilty  of  an  assault  if  he  attempts  to  do 
so.  Ezzell  V.  State,  13  .\!a.  App.  158.  98 
So.  378. 

Acta  Not  Giving  Right  to  Arrest.— The 
presence  of  the  owner  on  his  own  prem- 
ises on  which  defendant  by  mistake  had 
built  a  house  was  not  an  offense  in  the 
presence  of  an  officer,  where  plaintiff  had 
not  been  warned  to  keep  off  the  premises. 
Rhodes  v.  McWilson,  193  Ala.  675.  69 
So.  69. 

A  statement  by  owner  of  land  on  which 
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defendant,  by  mistake,  had  built  house, 
of  his  general  iniention  to  continue  his 
entries,  held  not  a  threat  to  commit  a 
breach  of  the  peace,  nor  an  act  in  the  of- 
ficer's presence  threatening  violation  of 
general  law,  so  as  to  authorize  arrest 
without  warrant.  Rhodes  v.  MeWilsoii, 
192  Ala.  675,  6»  So.  69.  cited  in  note  in 
Ann.    Cas.    laiTE,    406. 

Right  to  Resist  Officer  ArrestinK  with- 
out Warrant.— Under  Code  1907.  §  6270. 
so  providing,  where  an  officer  arrests  one 
without  wacrant,  he  must,  under  penalty 
of  being  guilty  of  assault,  inform  the  per- 
son of  his  authority  and  of  the  cause  of 
the  arrest,  unless  such  person  is  actually 
committing  a  'public  offense  or  is  being 
pursued,  except  when  such  person  knows 
the  official  character  of  the  officer,  of  the 
conditions  for  the  exercise  of  such  offi- 
cer's authority,  and  of  his  purpose;  and, 
although  the  person  may  know  such  offi- 
cer's official  character,  unless  he  also 
knows,  or  is  notified,  of  the  purpose  of 
the  officer  to  arrest  him.  and  the  cause 
thereof,  such  officer  may  be  resisted  as  a 
personal  assailant,  even  when  the  officer 
has  lawful  rause  for  the  exercise  of  offi- 
cial authority,  since  his  official  character 
protects  him  only  when  he  purports  to 
exercise  it.     Ezzell  v.  State,  13  Ala.  App. 

156.  68  So.  678. 

§  63  <4)  Suapidon  or  Reasonable  Grounds 
for  Belief  that  Offense  Has  Been 
Committed. 
Under  Birmingham  Code  —  Verbal 
Charge.— Birmingham  City  Code,  §  839, 
declares  that  it  shall  be  the  duty  of  the 
chief  of  police  and  every  policeman  to 
arrest  without  warrant  all  persons  against 
whom  there  is  a  charge  made  by  any  citi- 
zen for  violating  any  city  or  state  law. 
Const.  1901,  §  7  declares  that  no  person 
shall  be  accused  or  arrested  or  detained, 
cncept  in  cases  ascertained  by  law.  and 
according  to  the  forms  which  the  same 
has  prescribed.  Code  IsnT.  gg  fi703,  6T37, 
authorize  one  citizen  to  prefer  a  misde- 
meanor charge  against  another  citizen  by 
filing  an  affidavit  in  writing,  and  g  1821 
makes  such  procedure  applicable  to  pros- 
ecutions for  misdemeanors  before  the 
recorders  of  cities  and  towns.  A  police 
officer    of  the    city  of    Birmingham    ar- 
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rested  plaintiff  on  mere  verbal  charge  by 
another  citizen  that  plaintiff  had  tres- 
passed on  land  when  in  fact  plaintiff  wa9 
merely  entering  on  his  own  property. 
Held,  that  the  Birmingham  charter  must 
be  construed  as  allowing  an  arrest  without 
by  a  police  officer  only  when  a 
il  charge  has  been  preferred  in  the 
manner  prescribed  by  law,  the  purpose  be- 
ing to  allow  any  officer  to  arrest  without 
requiring  each  one  to  be  armed  with  a 
warrant,  this  conclusion  being  streng- 
thened 'by  Code  1907.  g  6369.  authorizing 
arrests  without  warrant  upon  a  charge 
made  on  reasonable  cause  that  the  person 
arrested  was  guilty  of  a  felony,  and  Const. 
1901.  §  89,  declaring  that  the  legislature 
shall  not  have  power  to  authorize  munici- 
pal corporations  to  pass  any  laws  incon- 
sistent with  the  general  laws  of  tRe  state 
as  well  as  act  of  August  13.  1907  (Laws 
1907.  p.  790),  conferring  on  municipalities 
power  to  adopt  ordinances  and  resolu- 
tions not  inconsistent  with  state  laws. 
Rhodes  '.:  McWilson  (Ala.  App.),  77  So. 
465. 

Statement  Not  Confession  of  Crime.  — 
Statement  to  an  officer  by  the  owner  of 
premises  on  which  defendant  by  mistake 
had  built  a  house  that  he  had  entered  the 
house  after  being  warned  not  to  do  so  was 
not  a  confession  of  his  violation  of  the 
criminal  law.     Rhodes  v.  McWilson.   192 

Ala.  675.  69  So.  69. 

§  S4. Private  Persons. 

Arrest  of  Trespasser. — If  one  willfully 
tiespassed  on  another's  land  and  picked 
blackberries  thereon  with  malicious  in- 
tent, he  was  guilty  of  a  public  offense  un- 
der Act  1911,  p.  *25.  and  under  Code  1907, 
S  6273,  might  properly  be  arrested  by  a 
watchman,  employed  by  the  owner  with- 
oi't  warrant.  Du  Pont  de  Nemours 
Powder  Co.  i:  Hyde  (Ala.).  77  So.  733. 

Reasonable  Cause  to  Believe   Defendant 
Committed  the  Felony.— Sanders  v.  State, 
1S1  Ala.  35,  61  So.  336.    See  the  title  AR- 
REST. §  64.  vol.  1.  p.  720. 
§  es.  Mode  of  Making  Arrest. 

What  Constitutes  Arrest.  —  An  arrest 
consists  in  taking,  under  real  or  assumed 
authority,  cfstody  ot  another  person  for 
purpose  of  holding  or  detaining  him  to  an- 
swer  a  criminal   charge  or  civil   demand. 
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Central,  etc..  R.  Co.  v.  Carlock,  198  Ala. 
M9.  72  So.  261. 

Same — Necessity  for  Actual  Force.  — 
.Arrest  may  be  effected  without  touching 
the  body  or  actual  force;  it  'being  sufficient 
(I  Che  party  Is  within  the  power  of  the  offi- 
cer and  submits  to  arrest.  Central,  etc., 
R.  Co.  V.  Carlock.  196  Ala.  659,  72  So.  861. 

Same  —  Where  There  Is  Resistance. — 
Bare  words  arc  not  sufficient  to  constitute 
an  arrest,  where  the  party  resists  and  re- 
fuses to  be  arrested.  Gibson  v.  State,  193 
Ala.  12,  69  So.  S33. 

Limitations  on  Officers  and  Statutes  — 
Consideration  of  Hasard.  —  Though  offi- 
cers, in  maintaining  Ian  and  order,  are 
held  to  strict  accountability  for  the  waj: 
in  which  they  discharge  their  duties,  the 
courts  will  consider  their  dangerous  and 
liazardous  calling  in  construing  Che  limi- 
tations placed  upon  officers  and  Stat- 
utes granting  power  to  make  arrests,  so 
far  as  can  he  done  wi'hout  infringing 
upon  the  citizen's  personal  liberty.  Tar- 
water  V.  State   (Ala,  App.).  75  So,  816. 

Forcible  Arrest  witiiout  Warrant.  — 
Where  the   person  being  arrested  without 


has  knowledge  of  the  official 
character  o(  the  officer  and  is  engaged  in 
the  actual  commission  of  a  public  offense, ' 
the  officer's  duty  is  to  make  the  arrest, 
and  the  citizen's  duty  is  to  submit;  if  the 
officer  is  resisted,  he  has  the  right  to  use 
just  so  much  force  as  is  necessary  to  ac- 
complish the  arrest  and  protect  himself, 
but  no  more.  Tarwater  v.  State  (Ala. 
.\pp.).  75  So.  816. 

By  Code  ie07,  g  6267,  an  officer  acting 
;is  sheriff  may  make  a  lawful  arrest  with- 
out warrant,  but  he  must  comply  with  and 
conform  to  the  law  giving  him  the  au- 
thority; by  §  6369,  when  the  arrest  is  made 
without  warrant,  it  must  be  for  a  public 
offense  committed,  or  a  breach  of  the 
lleace  threatened,  in  his  presence;  and  <by 
5  6270,  when  arresting  without  a  warrant, 
the  officer  must  inform  the  person  ar- 
rested of  his  authority  and  the  cause  of 
ihe  arrest,  otherwise  the  person  is  un- 
der no  .duty  to  submit,  and,  if  the  offi- 
cer kills  him,  the  officer  is  not  protected 
by  his  office.  Tarwater  v.  State  (Ala. 
App.),  75  So.  816, 


Arrest  of  Judgment 

c  post,  CRIMINAL  LAW;  JUDGMENT. 
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ARSON. 

§     1.  Nature  and  Elements  ol  Offense. 

§    2.  In  General. 

§     5.  Character  of  Property. 

§    9.  Ownership  or  Possession  of  Property. 

§  12.  Degrees. 

§  IS.  Persons  Liable. 

§  17.  Indictment  or  Information. 

§  20.  Description  of  Property. 

§  22.  Ownership  or  Possession  of  Property, 

§  25.  Issues,  Proof,  and  Variance. 

§  26.  Evidence. 

§  27,  Presumptions  and  Burden  of  Proof, 

§  28, Admissibility  in  General. 

§  29.  Intent  and  Malice. 

§  31. Motive. 

§  32.  Threats,   Preparations,  and   Previous  Attempts. 

§  37. Weight  and  Sufficiency. 

§  38.  Trial. 

§  40.  Questions  for  Jury. 

Cross  References. 
See  the  title  ARSON,  vol.  1.  p.  735,  and  references  there  given. 
In  addition,  see  post.  INDICTMENT  AND  INFORMATION. 


§  1.  Nature  and  Elements  of  OCFcnsc. 

§  S, In  General, 

Offense  OKainst  Securitjr  of  PosMsuon. 

—Williams  V.  State.  177  Ala.  34,  58  So.  931. 
See  the  title  ARSON.  §  3,  vol.  1.  ■p.  736. 
§  S. Character  of  Property. 

Building  Other  than  Dwelling.  —  Wil- 
liams V.  State.  1T7  Ala.  34,  59  So.  921.  See 
the  title  ARSON,  g  Jl,  vol.  1,  p.  737. 

§  9.  Ownership    or    Posseanon    of 

Property. 

Sufficiency  of  Title.— Williams  f.  State. 
177    Ala.    34,    58    So.    931.     See    the    title 
ARSON.  §  9,  vol.   1,  p.  738. 
§  la.  Degreefl. 

Three  Degrees  of  Offense.— Williams  ;■. 
Stale.  177  Ala.  «*,  56  So.  931.  See  the 
title  ARSON,  §  12.  vol.   1,  p.  729. 

Statutory  Provision— Second  Degree  — 
Dwelling  Occupied  as  School  House. 
—  Under  a  statute  providing  that  any 
person  who  willfully  sets  fire  to  or 
burns  any  church,  meeting  house,  court- 
house, townhouse,  college,  academy,  jail, 


or  other  building  erected  for  public  use 
shall  be  guilty  of  arson  in  the  second  de- 
gree, a  dwelling  house  occupied  as  a 
school  building  is  not,  under  the  rule  of 
ejusdem  generis,  a  building  erected  for 
public     use.     Gilbreath     v.     State     (Ala. 

App.),   74   ^o.   723.. 

A  dwelling  house,  temporarily  used 
for  school  purposes,  held  an  uninhabited 
dwelling  house  within  a  statute  providing 
that  the  burning  of  uninhabited  dwelling 
house  shall  be  arson  in  the  second  de- 
gree. Gilbreath  v.  State  (Ala.  App.), 
74  So.  723. 

Same — Prelection  of  Property  Rather 
than  Habitation  or  Persbn.  —  A  statute, 
providing  that  any  person  who  willfully 
sets  fire  to  or  burns  any  uninhabited  dwell- 
ing house  shall  be  guilty  of  arson  in  the 
second  degree,  manifests  a  legislative  in- 
tent to  protect  the  property  rather  than 
the  habitation  or  person.  Gilbreath  v. 
State  (Ala.  App,),  74  So.  723. 
g  IS.  Persons  Liable. 

One  in  Rightful  Possession.  —  Williams 
V.  State.  177  Ala.  3*,  S8  So.  921.  See  the 
title  ARSON.  §  15,  vol.  1,  p.  729. 
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Sg  15-31  Ar! 

Owner  Out  of  Pocaewioii.— Williams 
r.  Slate,  177  Ala.  34,  58  So.  921.  See 
ih»  title  -ARSON,  §   15,  vol.   1,  p.  739. 

Owner  IntendtnK  to  Defraud  Insurer.  — 
Willbms  r.  State,  177  Ala.  34,  58  So.  »2l. 
Ste  the  title  ARSON,  S  15.  vol.  1,  p.  739. 

One  Buminy  Property  of  His  or  Her 
Spouse.— Williams  v.  State.  177  Ala.  34. 
iS  So.  »il.    See    the  title  ARSON,    §  13, 

Tol,  1,  p.  730. 

I  IT.  Indictment  or  Infomutioii. 
$  m. Description  of  Property. 

Conicrib.— Savage  v.  State,  8  Ala.  App. 
33t.  62  So.  999,  certiorari  denied  in  Ex 
parte  State,  184  Ala.  1,  63  So.  1006,  cited  in 
note  in  Ann.  Cas.  1914B,  145.  See  the  title 
.\RSON,  S  S5.  vol.  1,  p.  731. 
f  H  —  Ownership  or  Possession  of 
Property. 

Host  Be  in  Person  Other  than  Defend- 
»nt— Williams  v.  State.  177  Ala.  34,  «8  So. 
«1.  See  the  title  ARSON.  §  »a,  vol.  1,  p. 
TJ2. 

Unoccopied  Dwelling:  Hottse  —  Owner 
of  the  Pee. — In  a  prosecution  for  burning 
an  unoccupied  dwelling  house  used  as  : 
school  building,  an  indictment,  laying  thi 
ownership  of  the  property  in  the  owner  of 
Ihe  (ee.  held  sulficient.  Gilbrcath  v.  State 
(.Ma.  App.),  74  So.  723. 
I U. Issues,  Proof,  and  Variance. 

Variance  as  to  Nature  of  Bnildiiw.— 
Savage  i-.  State,  8  Ala.  App.  334.  fl2  So.  ,99«, 
certiorari  denied  in  Ex  parte  State,  184 
Ala.  1.  63  So.  1006.  cited  in  note  in  Ann. 
Cas.  1916B,  145.  .  See  the  title  ARSON, 
S  M,  vol.    1.    p.  .733. 

Variance  as  to  Ownership. — In  a  pros- 
ecution, for  arson,  the  state  must  prove 
llie  ownership  of  the  property  burned  as 
alleged  in  the  indictment,  and  testimony 
that  a  cotton  house  burned  was  the  prop- 
erty of  W.  C.  Harrison  is  insufficient  un- 
der an  indictment  laying  the  ownership 
in  W.  C.  Harrison.  Sr..  where  it  appeared 
that  there  was  a  W.  C.  Harrison,  jr.,  who 
testified  in  the  case  and  might  have  been 
the  owner.    Daniels  v.  State,  12  Ala.  App. 

119.  68  So.  499: 

Samo— Joint  ControL — In  a  prosecution 
fortmrning  an  uninhabited  dwelling  house 
used  as  a  school  building,  and  indictment, 
alleging  the  ownership  thereof  in  a  cer- 
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person,  was  not  at  variance  with  proof 
that  such  person  and  his  son  were  inter- 
ested in  the  .property  and  had  joint   con- 

il  thereof.  Gilbreath  v.  State  (Ala. 
App.),  74  So.  723. 

Burning  Property  by  Spouse. — Williams 

State,  177  Ala.  34,  98  So.  931,  answer- 
ing certified  questions  in  i  Ala.  A-pp.  98, 
M  So.  925,  See  the  title  ARSON.  §  25,  vol. 
1.  p.  734. 
§  98.  Evidence. 

§   t7. Presumptions   and   Burden  of 

PrtJof. 

Burden  of  Proving  Ownership.— In  a 
prosecution  for  arson,  the  iburden  was  on 
the  state  to  prove  the  ownership  of  the 
property  burned,  as  alleged  in  the  indict- 
Daniels  V.  State.  12  Ala.  App.  119. 
68  iSo.  499. 

SS. Admissibility  in  General. 

Conduct  after  Discovery  of  Fire. — In  a 
prosecution  for  arson,  evidence  as  to  de- 
fendant's conduct  aJter  he  was  seen  by  a 
witness  about  the  time  the  fire  was  dis- 
covered was  admissible  as  tending  to 
prove  the  corpus  delicti  and  connect  him 
with  the  crime.  Daniels  v.  State,  12  Ala. 
App.  119,  68  So.  499. 

Similarity  of  Prisoner's  Footprints  with 
Tracks  on  Scene. — See  post,   "Questions 
for  Jury,"  |  40. 
§  89. Intent  and  Malice. 

Ill  Will  towards  Owner  of  Building.  — 
In  a  prosecution  for  arson,  defendant's  ill 
will  toward  the  owner  of  the  building 
burned  is  admissible  in  evidence.  Savage 
V.  State,  13  Ala.  App.  116,  68  So.  498. 
§  31. Motive. 

Showing  Prosecutor's  Refusal  to  Sign 
Petition  for  Defendants'  Pardon.  — 
Cooley  V.  State,  7  Ala.  App.  Ift3,  62  So. 
392.  See  the  title  ARSON,  S  31,  vol.  1, 
p.  736. 

Prisoner  Supplanted  by  Owner  of  Build> 
ing  in  Renting  Land. — Savage  v.  State,  8 
Ala.  App.  334,  62  So.  999,  certiorari  denied 
in  Ex  parte  State,  184  Ala.  1,  63  So.  1006. 
cited  in  note  in  Ann.  Cas.  l9ieiB,  145.  See 
the  title  ARSON.  §  31,  vol.  1,  p.  735. 

Ill  WiU  towards  Owner.  —  III  will  ex- 
hibited by  tfie  defendant  against  the 
owner  or  occupant  of  the  burned  house  is 
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admissrble  in  evidence  to  show  motion  for 
the  crime  of  arson.  Cunningham  v.  State, 
14  Ala.  App.  1.  «9  So.  982. 

§    82.    Threats,    Preparations,    and 

Previous  Attempts. 

Threats  atainst  Owner.  —  Threats  by 
the  d&fendant  against  the  owner  or  occup- 
ant of  the  burned  house  are  admissible  in 
evidence  to  show  motive  for  the  -crime  of 
arson.  Cunningham  v.  State,  14  Ala.  App. 
1,  69  So.  9S3;  Savage  v.  State,  12  Ala. 
App.  116,  68  So.  498. 
§  37. Weight  and  Sufficiency. 

Proof  of  Corpus  Delicti.  —  In  prosecu- 
tion for  arson,  evidence  held  insufficient 
to  prove  corpus  deh'cti.  Carr  v.  State 
(Ala,).  76  So.  413. 

Samei — Circumstantial  Evidence.  —  The 
corpus  delicti  ot  the  offense  of  arson  may 
be  established  by  inference  or  from  cir- 
cumstances. Cunningham  f.  State,  14 
App.  119,  68  So.  49».  cited  in  notes  in  L. 
R.  A.  iei«D,  1399,  l.'iOO. 

Same — Negativing  Accidental  or  Nat- 
ural Burning.— The  corpus  delicti  in  ar- 
son consists,  not  alone  of  a  building 
burned,  but  also  of  its  baving  been  will- 
fully 4ired,  and  a  burning  by  accidental 
and  natural  causes  must  be  suflticiently 
excluded  to  constitute  a  sufficient  proof 
of  the  crime.  Daniels  v.  Sute,  12  Ala. 
App.  119.  08  So.  499,  cited  in  notes  in  L. 
R.  A.  igieD,  1S99,  1300. 

Ownership  of  Property. — Evidence,  in 
a  prosecution  for  burning  a  cotton  house, 
held  not  to  show  ownership  thereof  as 
alleged  in  the  indictment.  Daniels  v. 
State.  IS  Ala.  App.  119,  68  So.  409. 

Exclusion  of  Natural  Causes.— In  ar- 
son, the  corpus  delicti  consists,  not  alone 
of  a  building  burned,  but  also  of  it  hav- 
ing been  wilfully  fired  by  some  responsi- 


ble person,  and  burning  by  accidental  and 
natural  causes  must  be  satisfactorily  ex- 
cluded,   to  constitute    sufficient  proof   of 
crime.     Carr  v.  State  (Ala.),  76  So.  413. 
§  3a  Trial. 
§  40.  -^^  Questions  for  Jury. 

Intent — In  a  prosecution  for  arson, 
held  that  tbe  question  of  intent  was  for 
the  jury.  Savage  v.  State,  18  Ala.  App. 
116,  OS  So.  4»6. 

Buggy  House  Separated  from  Dwellinf 
by  Highway  as  within  "Curtilage." — In 
general,  the  "curtilage"  is  the  space  of 
ground  adjoining  the  dwelling  house, 
used  in  connection  therewith  in  the  con- 
duct of  family  affairs  and  tor  carrying  on 
domestic  purposes.  It  need  not  neces- 
sarily be  separated  from  other  lands  by 
a  -fence,  nor  does  the  intersection  of  a 
divisional  fence  affect  the  relation  of  a 
building  thus  separated  from  it.  but  a 
buggy  house  disconnected  from  the  dwell- 
ing by  a  public  highway,  with  a  yard  be- 
tween the  dwelling  and  the  highway,  and 
the  dwelling  and  yard  inclosed  by  a  pal- 
ing fence,  was  not  within  the  curtilage 
of  the  dwelling,  as  a  matter  of  laiw.  with- 
in an  indictment  charging  arson  in  at- 
teniptinK  to  burn  the  buggy  house,  the 
propv'ty  of  H.  within  the  curtilage  of 
his  dwelling  and  it  was  error  to  refuse  a 
general  charge  to  this  effect  requested 
by  the  defendant.  Holland  v.  State,  11 
Ala.'  App.  164.  65  So.  9S0. 

Identification  of  Defendant— Weight  of 
Evidence.  —  Evidence  that  tracl«s  near 
the  scene  of  the  crime  were  similar  or 
like  or  corresponded  with  those  of  de- 
fendant was  proper  to  go  to  the  jury 
to  connect  the  defendant  with  the' crime; 
the  weight  of  such  evidence  being  a 
question  for  the  jury.  Cunningham  v. 
Suie,  14  Ala.  App.  1,  69  So.  982. 
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ASSAULT  AND  BATTERY. 
I.  Civil  Uabmty. 

(A)  Acts  Constituting  Assault  or  Battery  and  Inability  Therefor. 
§     1.  Nature  and  Elements  of  Assault  and  iBattery. 

§    2.  In  General. 

§     3.  Intent  and  Malice. 

§     4.  Excessive  Force  in  Doing  Lawful  Act. 

§    5.  I>efenses. 

§     6.  In  General. 

§     7.  Exercise  of  Authority  or  Duty. 

§     8.  Provocation, 

§     9. Self-Defense. 

§  11.  Defense  of  Property. 

(B)  Actions. 

§  16,  Pleading. 

§  16  (1)  Declaration,  Petition  or  Com^^int. 

§  16  (2)   Plea  or  Answer  and  Replication. 

§  16  (3)  Issues,  Proof  and  Variance. 
§  17.  Evidence. 

§  18.  Presumptions  and  Burden  of  Proof. 

§  19.  Admissibility  in  General. 

§  20. Intent  and  Malice. 

§  21.  Character  and  Physical  Condition  of  Parties. 

§  26.  Damages, 

§  27.  Measure  in  General. 

§  29. Exemplary. 

§  30.  Amount  Awarded. 

§  31.  Trial. 

§  32.  Questions  for  Jury. 

§  33.  Instructions. 

H.  Orimixud  Besponsibility. 

(A)  Offenses. 

§  36.  Nature  and  Elements  of  Criminal  Assault. 

§  37.  In  General. 

§  39.  Ability  to  Execute  Intent. 

§  43.  Assault  with  Dangerous  or  Deadly  Weapon. 
§  46.  Defenses. 

§  47.  In  General. 

§  50.  Self-Defense. 

(B)  Prosecution  and  Punishment. 

§  53.  Indictment,   Information  or  Affidavit. 

§  56.  Issues,  Proof,  and  Variance. 

§  57.  Evidence. 

§  57j-i.  Presumptions  and  Burden  of  Proof. 

§  58.  Admissibility  in  General. 
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Assault  and  Battery 


§  59.  Intent  and  Malice. 

§  61.  Provocation  or  Justification. 

I  62.  Motive. 

§  63.  Threats,  Preparations,  and  Previous  Attempts. 

§  67.  Trial. 

§  70.  Instructions. 

§  70  (1)  In  General. 

§  70  (3)  Self-Defense. 

§  70  (5)  Assault  with  Dangerous  or  Deadly  Weapon. 

Cross  References. 
See   the  title  ASSAULT  AND  BATTERY,  vol.   1,  p.  740,  and  references  there 

In  addition,  see  ante.  ARREST;  post,  BREACH  OF  THE  PEACE;  CARRIERS; 
CRIMINAL  LAW;  EVIDENCE;  INDICTMENT  AND  INFORMATION;  TRES- 
PASS; TRIAL. 

As  to  election  between  offenses,  see  post,  CRIMINAL  LAW. 


I.  CIVIL  LIABILITY. 

(A)  ACTS  CONSTITUTING  ASSAULT 
OR    BATTERY  AND    LIABILITY 
THEREFOR. 
S  1.  Nature  and  Elements  of  Auault  and 
Batteiy. 

%  %. in  General. 

AsMult.  —  "Blackstone  defines  an  'as- 
aautt'  as:  'An  attempt  or  offer  to  beat 
another,  without  touching  him;  as  if  one 
lifts  up  his  cane  or  fist  in  a  threatening 
manner  at  another,  or  strikes  at  him,  but 
mi»ses  him.'  An  assault  is  a  trespass  for 
which  a  man  shall  have  an  action  to  re- 
cover damages,  though  there  be  no 
battery  and  therefore  no  physical  hurt." 
Repubhc  Iron,  etc.,  Co.  V.  Self,  19S  Ala. 
403,  58  So.  32B.  330. 

Where  the  manager  of  defendant's 
■tore  told  plaintiff  she  was  no  lady, 
charged  her  with  heing  a  liar,  and  or- 
dered her  out,  but  did  not  use,  or  offer 
to  use,  any  force,  he  was  not  guilty  of  an 
assault  for  whidi  the  defendant  was  lia- 
ble, and  so  the  insulted  party's  remedy 
is  by  action  for  slander.  Republic  Iron, 
etc.,  Co.  V.  Self,  19Z  Ala.  403,  68  So.  32B. 
Battery. — Laying  hands  on  one  in  a 
hostile  manner  is  a  hattery,  though  no 
damage  folloiws.  Singer  Sewing  Mach. 
Co.  V.  Methvin,  184  Ala.  554.  63  So.  997. 
§  3.  —  Intent  and  Malice. 
Necessity    of    Intent    to    Injure. — Bir- 


mingham R..  etc..  Co.  V.  Coleman,  181 
Ala.  478,  «l  So.  890.  See  the  title  AS- 
SAULT AND  BATTERY,  §  3,  vol.  1,  p. 
742. 

'3  4.  —  Excewivc  Force  in  Doing  Law- 
ful Act. 

Where  Plaintiff  Provokes  Difficulty.  — 
Bynum  v.  Jones,  177  Ala.  431,  59  So.    -S. 
See    the    title    ASSAULT    AND    BAT- 
TERY, §  4,  vol.  1,  p.  743. 
§  B.  Defenses. 
§  e. In  General. 

Frivolous  Plea. — A  plea  setting  up,  as 
a  waiver  of  right  to  maintain  an  action 
for  assault  and  battery,  committed  in  an 
attempt  to  collect  for  a  machine  sold 
plaintiff,  a  part  of  the  contract  of  sale, 
waiving  all  rights  of  action  growing  out 
of  any  attempt  by  defendant  to  secure 
possession  of  the  machine,  is  frivolous. 
Singer  Sewing  Mach.  Co.  v.  Methvin, 
184  Ala.  554,  63  So.  997. 
§  7. Exercise  of  Authority  or  Duty. 

Punishment  of  Child  by  Parent.  —  A 
parent  is  not  criminally  liable  for  ex- 
cessively punishing  his  child  unless  the 
intent  was  malicious  or  the  punishment 
cruel,  or  resulted  in  permanent  injury. 
Haydon  v.  State  (Ala.  App.),  72  So.  586. 

Evidence  that  accused  whipped  his  14 
year  old  stepdaughter  with  a  switch  is 
insufficient  to  sustain  a  conviction,  Hay- 
don V.  State  (Ala.  App.),  72  So.  5M. 
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Assault  and  Battery 


{ I. Provocatioii. 

ObKme  or  offeiuive  language  can  not 
preclude  a  recovery  in  an  action  for  as- 
mlt.    Jones   v.   Bynum,   189   Ala.  677,   66 
So.  S39. 
{ >. S«lf-DcfetiK. 

See  post.  "Instructions,"  §  33. 

Elements. — There  are  three  elements  of 
KU-deFense  within  which  party  charged 
with  assault  must  bring  himself  to  in- 
Toke  doctrine:  First,  freedom  from  fault 
in  bringing  on  difficulty;  second,  a  ne- 
cessity to  strike,  real  or  apparent;  and, 
third,  retreat,  unless  there  is  no  conveni- 
rnl  mode  of  escape,  or  the  peril  will  be 
increased.     Greenwood    Cafe    *.    Walsh 

(AU.  App.),  74  So.  sa. 

One  who  would  justify  an  assault  on 
tbe  ground  of  self-defense  must  show 
tlut  he  acted  under  a  real  or  reasonably 
ipparent  necessity  of  defending  himself 
Md  ihat  he  used  no  more  force  than  was 
reasonably  necessary.  Murphy  v.  Cole- 
man, 9  Ala.  App.   625,  64  So.  185. 

For  the  jpurposcis  of  self-defense  which 
slops  short  of  killing  or  attempting  to 
kill,  there  is  no  duty  to  retreat  and  no 
netd  for  apprehension  of  serious  bodily 
harm.  Beyer  v.  Birmingham  R.,  etc.,  Co., 
IBS  Ala.  56,  64  So.  609. 

Doctrine  of  Criminal  Law  Not  Appli- 
cable in  Civil  Actilon.  —  The  peculiar 
Jctctrines  of  the  criminal  law  as  to  the 
maintenance  of  a  plea  of  self-defense  in 
cases  of  homicide  and  assault  with  intent 
<o  kill  do  not  apply  to  a  civil  action  for 
nonfelonious  assaults  being  founded  on 
thr  idea  that  a  man  shall  flee  rather  than 
lake  the  life  of  another.  Beyer  v.  Birm- 
ingham R.,  etc..    Co..  186  Ala.  56,  64    So. 

609, 

Defendant  sued  for  assault,  to  make 
oQi  the  defense  of  self-defense,  need  not 
show  tliat  he  was  reasonably  impressed 
»  the  time,  in  good  faith,  as  a  reasonable 
•nan.  that  he  wa-s  in  imminent  peril  of 
hfc  or  limb,  since  the  lav/  of  self-defense 
IS  not  the  same  in  its  application  to  as- 
sault and  battery  cases  as  applied  to  hom- 
icide cases:  the  defense  being  complete 
in  the  former  class,  if  defendant  did  not 
provoke  the  difficulty,  did  not  finht  will- 
ingly, but  only  to  repel  or  prevent  an 
»tlacl(.  and  used  only  such  force  as  was 


reasonably    necessary.     Greenwood    Caf^ 
V.  Waish  (Ala.  App.),  7*  So.  82. 
§11.  -: Dcfcnae  of  Property. 

See  post,  "Instructions,"  %  33, 

Expulsion  of  Tretpaiaer.  —  Where  a 
person  in  charge  of  premises  requests 
another  to  leave,  whom  he  has  a  right  so 
to  request,  he  may  use  such  force  as  is 
necessary  to  remove  such  other,  after  al- 
lowing him  ,a  reasonable  time  to  depart, 
without  becoming  liable  for  assault. 
Jones  V.  Bynum,  189  Ala.  677,  66  So. '«39, 
cited  in  note  in  Ann.  Cas.  1917D,  308. 

One  rightfully  in  the  exclusive  occu- 
pancy of  realty,  to  protect  his  possession, 
may  eject  tiespassers  by  the  use  of  force 
reasonably  necessary;  though  such  right 
is  not  available  to  one  at  fault' in  hring- 
ing  on  the  affray.  Hart  v.  Jones,  14  Ala. 
App.  327,  70  So.  206,  cited  in  note  in  Ann. 
Cas.  19I7D.  30fi,  petition  for  review  de- 
nied in  195  Ala.  895,  70  So.  1012. 

Same — From  Public  Road  by  Adjoin- 
ing Landowner.  —  Where  plaintiff  stood 
his  wagon  and  sold  fruit  therefrom  in  a 
public  road,  the  owner  of  the  land  on 
both  sides  and  of  the  fee  was  not  justi- 
fied in  using  force  to  protect  his  posses- 
sion as  against  plaintiff's  trespass  since 
such  possession  was  not  exclusive,'  and 
plaintiff's  use  did  not  constitute  an  addi- 
tional burden  on  the  fee.  Hart  v.  Jones, 
14  Ala.  .\pp.  327,  70  So.  206,  petition  for 
review  denied  in  195  Ala.  695,  70  So,  1013, 
cited  in  note  in  Ann.  Cas.  1917D.  308. 

(B)  ACTIONS. 

g  IS.  Pleading. 

§    I«    (1>    Declaration,  Petition  or  Com- 

A  count  of  plaintilf's  complaint  alleged 
that  he  was  in  defendant's  restaurant,  and 
that  defendant  wrongfully  assaulted  him, 
breaking  his  jawbone,  bruising,  crippling, 
mangling  his  head,  face,  limbs,  and  body, 
and  permanently  crippling  and  disfigur- 
ing him.  etc.  Held,  that  such  count  stated 
a  good  cause  of  action.  Greenwood  Cafe 
I'.  Walsh  (Ala.  App,).  74  So.  82. 
§  IS  (2)  Plea  or  Answer  and  Replication. 

Selt-Defense.— In  a  civil  action  for  as- 
sault, a  plea  that  it  occurred  in  defend- 
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ant's  place  of  business,  where  plaintiff  had 
followed  bim,  cursing  and  abusing  ^im, 
with  a  drawn  knife  in  his  hand,  and  that 
defendant  had  not  provoked  the  difRculty, 
was  demurrable  on  the  ground  that  it 
failed  to  show  a  justification  on  the 
ground  of  self-defense.  Murphy  v.  Cole* 
man,  9  Ala.  App.  633,  61  So.  189, 

Pleas  that  plaintiff  and  defendant's  em- 
ployee had  a  difficulty,  in  which  the  em- 
ployee was  not  at  fault,  and  that  while 
attepipting  to  repel  an  attack  on  him  h-; 
used  no  more  force  than  was  reasonably 
necessary,  stated  the  essential  elements 
of  self-defense  and  were  not  demurrable. 
Beyer  v.  Birmingham  R.,  etc.,  Co.,  las 
Ala.  S6,  64  So.  609. 

Defense,  of  Property. — The  defense  of 
the  protection  of  the  exclusive  possession 
of  realty  is  in  justification,  and,  to  be 
available  in  a  civil  action  for  assault, 
must  be  specially  pleaded.  Hart  v.  Jones, 
14  Ala.  App.  337,  70  So.  306,  petition  for 
review  denied  in  185  Ala.  695,  70  So.  1013, 
cited  in  note  in  Ann.  Cas.  19I7D,  308. 
§  }fi  (3)  Issue*,  Proof  and  Variance. 

When  a  particular  assault  is  proved  as 
of  a  certain  time,  it  is  error  to  permit  a 
recovery  for  a  different  assault  at  an- 
other time.  Lacy  v.  Louisville,  etc.,  R. 
Co.,  3  97  Ala,  539,  73  So.  81. 

In  an  action  for  assault  and  battery, 
time  of  alleged  assault,  laid  under  vide- 
licet, need  not  be  proved  strictly  as  laid. 
Lacy  f.  Louisville,  etc.,  R.  Co..  197  Ala. 
539.  73  So.  81. 
§  17.  Evidence. 

§  18. Presumptions  and    Burden    of 

Proof. 

Borden  of  Proof — S«lf-DefenK.  —  See 
post,  "Instructions,"  §  33. 

Where  defendant  was  not  in  fact  being 
assaulted  when  he  struck  plaintiff,  <he 
burden  was  on  him  to  show  that  he  bad 
reasonable  grounds  for  apprehending  a 
present  assault,  and  his  honest  belief 
therein.  Beyer  v.  Birmingham  R.,  etc., 
Co.,  186  Aia.  56,  64  So.  609. 

Defendant  in  an  action  for  assault  and 
battery  who  set  up  self-'defensc  has  the 
burden  of  proving  he  was  free  from  fault 
in  bringing  on  the  difficulty,  the  rule  as 
to  the  burden  of  proof  not  being  changed, 


because  freedom  '  from  fault  may  be 
shown  prima  facie  by  proof  of  an  impera- 
tive necessity  for  defendant's  assault; 
such  proof  merely  shifting  the  burden  of 
going  forward.  Riley  v.  Denegre  (Ala.). 
77  So.  335. 

Same— Defense  of  Property.  —  Where 
a  breach  of  the  peace  resulting  in  an  as- 
sault follows  the  ejection  of  a  .tres- 
passer, the  one  invoking  the  defense  of 
his  possession  of  the  premises  has  the 
burden  of  showing  that  he  used  no  more 
force  than  was  reasonably  necessary. 
Hart  V.  Jones.  14  Ala.  App.  327.  70  So. 
300,  petition  for.  review  denied  in  195  Ala. 
095,  70  So.  1012,  cited  in  note  in  Ann. 
Cas.  1917D,  308. 

§  19. Admissibility  in  GeneraL 

In  an  action  for  assault,  testimony  as  - 
to  the  details  of  a  dispute  between  de- 
fendant and  plaintiffs  son  the  day  before 
the  fight  between  plaintiff  and  defendant 
was  improper.    Jones  i'.  Bynum,  189  Ala. 

677,  66  So.  639. 

Evidence  as  to  Tone  of  Voice. — Where 
plaintiff  sought  to  recover  damages  for 
the  insults  of  the  manager  of  defendant's 
commissary  store,  the  tone  of  voice  in 
whith  the  words  were  spoken  was  admis- 
sible; for  whether  the  act  amounted  to 
assault,  largely  depended  on  the  tune.  Re- 
public Iron,  etc.,  Co.  v.  Self,  192  Ala. 
403.  08  So.  32B. 

Evidence  in  Rebuttal  of  Witness  Who 
Testiiied  Mo  Mad  Seen  Assault.— Republic 
Iron,  etc.,  Co.  v.  Passafurae,  181  Ala.  462. 
61  So.  327.  See  the  title  ASSAULT  AND 
BATTERY,  g  19,  vol.  1,  p.  747. 


-  Intent  and  Halicc. 


Where  it  appeared  that  defendant  in  as- 
saulting plaintiff  used  a  plumb  bob,  which 
was  a  pear-shaped  metal  piece  attached 
to  a  chain,  and  used  in  defendant's  office 
as  a  paper  weight,  testimony  that  several 
months  before  the  assault  defendant 
struck  his  hand  with  the  plumb  bob  and 
remarked  that  he  could  make  a  nice 
round  hole  in  a  man's  head  with  it  was 
admissible  to  show  defendant's  consci- 
ousness of  the  efficiency  of  the  plumb  bob 
as  a  weapon  of  attack,  Riley  n.  Denegre 
(Ala.),  77  So.  339. 


ranv  Google 


IS  21-33 


Assault  and  Battesv 


345 


I  u. Character  and  Pbjrsical  Condi- 

tion  of  Parties. 

Character.  —  Evidence  of  defendant's 
bad  character  for  peace  and  quiet  was  in- 
admissible. Jones  V.  Bynum,  ISQ  Ala.  «77, 
»  So.  B39. 

In  a  ciTJI  action  for  assault,  evidence 
of  defendant's  general  good  character, 
and  of  bis  good  character  for  peace  and 
qniet,  was  inadmissible ;  character  evi- 
dence being  admissible  only  in  criminal 
cases.'  on  acconnt  of  the  different  burdei 
and  measure  of  proof.  Greenwood  Cafj 
s.  Walsh  (Ala.  App.).  74  So.  82. 

Evidence  That  Plaintiff's  Brother  Re- 
temUed  Plaintifi'.— Long  v.  Seigel,  177 
Ala.  33S,  58  So.  380.  See  the 'title  AS- 
SAULT AND  BATTERY,  §  21,  vol.  1. 
p.  748. 

f  K  Damages. 
\  IT. Heaatire  in  General. 

In  an  action  for  assault,  where  the  de- 
fendant's assault  was  not  disputed,  plain- 
tiff was  entitled  to  recover  at  least  nomi- 
nal damages,  and  such  actual  and 
compensatory  damages  as  proKimately  'e- 
sulled.  Hart  v.  Jones,  14  Ala.  App.  3S7, 
TV  So.  206.  petition  for  review  denied  iii 
ISS  Ala.  695,  70  So.  1013,  cited  in  note  in 
Ann.  Cas.  1917D,  308. 

In  an  action  for  false  imprisonment, 
malicious  prosecution,  and  assault  and 
battery,  a  charge  that  defendant  can  only 
>l<ow  good  faith  to  reduce  or  mitigate 
vindictive  damages,  but  such  good  faith 
can  not  reduce  the  amount  of  actual  dam- 
ages suffered,  and  that  actual  or  compen- 
ulory  damages  are  such  as  are  the  nat- 
nral  and  probable  consequences  of  the 
arrest,  etc.,  was  proper.  Boshell  v.  Cun- 
ningham (Ala.),  76  So.  937. 

Hon  to  Peelings,  Mental  Suffering,  etc 
—"An  assault  is  a  trespass. for  which  a 
nan  shall  have  an  action  to  recover  dam- 
ages, though  there  be  no  battery  and 
tierefore  no  physical  hurt.  3  Bl.  Comm. 
ISO;  Pollock,  C,  iB..  in  Corbett  *.  Gray,  4 
Exch.  739:  2  Modern  American  Law, 
Blackstone  Inst.  8.  9,  17,  18.  The  law  in 
tnch  case  allows  the  jury  to  assess  dam- 
ages for  the  insult  and  the  indignity,  and 
for  the  hurt  to  the  feelings,  and  for  men- 
tal   suffering  and    fright    caused  by    as- 


sault."    Republic  Iron,  etc.,   Co.  v.  Self, 
isa  Ala.  403,  68  So.  328,  330. 

Mitigation  of  Damages.  —  Obscene  or 
offensive  language  may  mitigate  the  dam- 
age for  which  defendant  is  liable  in  a  «ivil 
action  for  assault.  Jones  *.  Bynum,  189 
Ala.  677,  66  So.  639,  cited  in  note  in  Ann. 
Cas.  1917D,  S83. 

§  W. Ezemi;4ary. 

In  case  of  an  assault,  where  there  are 
facts  of  aggravation,  it  rests,  within  sound 
discretion  of  jury  to  award  punitive,  as 
distinguished  from  actilai,  damages,  in 
addition  to  compensatory  damages;  but 
;io  party  can  claim  punitive  damages  as 
a  matter  of  right.  Greenwood  Cafe  v. 
Walsh  (Ala.  App.),  74  So.  82. 
§  30.  — ~  Amount  Awarded. 

A  verdict  for  $1,000  for  assault  and  bat- 
tery will  not  be  disturbed  as  excessive 
where  the  assault  was  unjustifiable,  and 
plaintiff  was  struck  in  the  face,  head,  and 
body,  and  where  punitive  damages  were 
also  recoverable.  .Avondale  Mills  v.  Bry- 
ant, 10  Ala.  .\pp.  507,  63  So.  932. 
§  SI.  Trial. 
§  SS. Questions  for  Jury. 

Whether  thcrp  was  an  asaanlt  and  bat- 
tery, the  evidence  'being  conflicting,  is  a 
question  for  the  jury.  Singer  Sewing 
Mach.  Co.  V.  Methvin,  184  Ala.  354,  63  So. 
997. 

Award  of  Punitive  Damages. — See  ant.', 
"Exemplary,"  S  29. 
§  83. Instnictiona. 

Instructions  as  to  Self-Defense  —  Free- 
dom from  Fault. — In  a  civil  action  for 
assault,  an  instruction,  that  plaintiff  could 
not  recover  if  defendant  used  no  more 
force  than  was  reasonably  necessary  to 
protect  himself  from  a  threatened  and  im- 
pending assault,  was  erroneous  because 
not  predicated  on  defendant's  freedom 
from  fault  in  provoking  the  difficulty. 
Jones  V.  Bynum.  189  .Ma.  677,  66  So,  639. 

In  a  civil  action  for  assault,  where  de- 
fendant relied  upon  self-defense,  his  re- 
quested charges  that  the  burden  was  on 
plaintiff  to  show  freedom  from  fault  in 
bringing  on  the  difficulty  "on  the  part  of 
defendant,"  and  that  the  burden  was  on 
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"plaintiff  to  show  that  defendant  was  free 
from  fault  in  bringing  on  the  difficulty," 
were  plainly  erroneous.  Murphy  f.  Cole- 
man. 9  Ala.  App.  62S,  64  So.  ISS. 

Same  —  Argumentative,  Involved  and 
Hialeading  Instruction. — In  a  civil  action 
for  assault,  an  instruction,  "that  if  plain- 
tiff was  a  trespasser  on  the  premises  of 
defendant    using    abusive  *   *   *   language 

*  •  "  and  acting  as  if  he  •  •  '  intended  to 
assault  and  beat  defendant,  and  that  for 

*  •  •  protecting  himself  defendant  did  hit 
plaintiff  with  the  side,  not  the  edge,  of 
the  ax.  *  *  *  and  that  in  the  struggle  plain- 
tiff was  cut  without  purpose  of  defend- 
ant   and     defendant   threw     the    ax    away 

*  *  *  and  continued  to  hold  plaintiff  until 
plaintiff  would  promise  to  desist,  •  *  * 
and  defendant  then  let  him  up.  and  that 
what  defendant  did  was  no  more  than  was 
apparently  reasonably  necessary  to  pro- 
tect himself.  •  •  ♦  plaintiff  would  not  be 
entitled  to  recover,"  was  not  only  argu- 
mentative, involved,  and  misleading,  but 
was  defective  in  justifying  defendant's 
battery  on  plaintiff  by  reason  of  "his  act- 
ing as  if  he  *  *  *  intended  to  assault  and 
beat  the  defendant."  without  predicating 
the  defendant's  bona  (ide  belief  in  the 
imminence  of  such  an  assault.  Jones  v. 
Bynnm,  1S9  Ala.  677,  06  So.  639, 

Defense  of  Property  —  Applicability  to 
Evidence. — Where,  in  a  civil  action  for 
assault,  it  appeared  not  only  that  defend- 
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session  of  the  land  where  the  assault 
curred.  but  that  he  attacked  plaintiff  for 
calling  him  bad  names  and  not  to  eject 
him  from  the  premises,  an  instruction 
that  plaintiff  could  not  recover  if  he  went 
on  the  premises  without  invitation  from 
defendant  and  used  abusive  language  to 
and  about  defendant,  and  defendant  used 
only  such  force  as  was  reasonably  nec- 
essary to  remove  plaintiff  from  the  prem- 
ises, was  ■properly  refused.  Jones  v.  By- 
num,  189  Ala.  677.  66  So.  639. 

II.  CRIMINAL  RESPONSIBILITY. 

(A)  OFFENSES. 

§  36.  Nature   and   Elements   of    Criminal 
Assault. 

S  37. In  GeneraL 

Assault    Defined.— Burton    v.    State,    S 


Ala.  App.  895,  63  So.  394.  See  the  title 
ASSAULT  AND  BATTERY,  §  37.  vol. 
1,  p.  7*2. 

Instances  of  Assault. — Where  accused, 
after  being  evicted  from  public  entertain- 
ment and  warned  to  stay  out,  sought  to 
return,  and  in  so  doing  attacked  one  ia 
charge,  he  was  guilty  of  assault  or  affray. 
Winder  v.  State  (Ala.  App.),  78  So.  416. 

Where  defendant  had  no  legal  right  to 
take  certain  mules  from  prosecuting  .wit- 
ness by  force,  and,  to  gain  possession  laid 
hands  on  her  in  a  rough,  or  angry  nian- 
ner  and  thrust  her  aside,  he  was  guilty  of 
an  assault,  Wilkerson  v.  State,  12  Ala. 
App.  ICW,  68  So.  475. 
§  39. Ability  to  Execute  Intent. 

Necessity.  —  iBurton  v.  State,  8  Ala. 
App.  395,  63  So.  394.  See  the  title  AS- 
SAULT AND  BATTERY.  §  38,  vol.  1, 
p.  753. 

§  43.  Assault  with  Dangerous  or  Deadly 
Weapbn. 

An  officer  having  no  right,  to  accomp- 
lish the  arrest  of  a  misdemeanant,  to  do 
him  bodily  harm,  having  shot  him,  is 
guilty  of  assault  with  deadly  weapon,  if 
he  did  it  purposely,  and  not  in  self-de- 
fense. Murkison  v.  State,  11  Ala.  App. 
lOS,  65  So.  684. 

An  affidavit  charging  that  accused  as- 
saulted and  <beat  another  with  a  half-gal- 
lon glass  jug  and  a  stick  was  sufficient  to 
charge  assault  and  battery  with  a  weap- 
on. Wall  V.  State  (Ala.  App.),  77  So. 
977. 

§  M.  Defenses, 
g  47. In  GeneraL 

That  defendant  possessed  a  mortgage 
on  mules  in  possession  of  prosecuting 
witness  and  was  acting  as  agent  of  an- 
other to  take  them,  afforded  no  justifi- 
cation for  committing  an  assault  and 
battery  upon  witness  in  his  attempt  to 
take  them.  Wilkerson  *.  State,  12  Ala. 
App.  100,  68  So.  475. 

Though  one  shoots  another  acciden- 
tally, if  it  is  the  result  of  gross  careless- 
ness in  handling  the  pistol,  he  is  guilty 
of  assault  with  a  deadly  weapon.  Murk- 
ison   V.  State,    11  Ala.    App.  105,  65    So. 
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)  M S«U-Defenae. 

See  post,  "ScH-Defense,"  S  70  (3). 

In  1  prosecution  for  assault  and  bat- 
tery the  defense  of  self-defense  is  com- 
plete where  U  appears  that  defendant  did 
not  provoke  the  difficulty  and  fought  only 
to  repel  or  prevent  an  attack  on  him,  and 
that  in  doing  so  he  used  only  so  much 
force  as  was  reasonably  necessary.  Blank- 
cnship  V.  State,  11  Ala.    App^  125,  05  So. 

aw. 

Freedom  from  Panlt — Self-defense  can 
not  be  established  unless  defendant  was 
free  from  fault  in  brin-ging  on  the  diffi- 
calty.  Blankenship  v.  State,  11  Ala.  App. 
lis.  65  So.  860^ 

Th«  doctrine  of  retreat,  as  applied  to 
the  plea  of  self-defense  in  cases  of  homi- 
cide, is  not  applicable  to,  and  is  not  nec~ 
esaary  to  complete,  the  right  of  self-de- 
fense in  assault  and  battery  cases.  Blank- 
enship V.  State,  11  Ala.  App.  1S5,  65  So. 
860, 

Where  there  is  a  reasonable  mode  of 
escape  open  to  accused,  actually  attacked 
or  threatened,  and  an  escape  will  not  in- 
crease his  real  or  apparent  danger,  he 
must,  if  he  can  in  the  exercise  of  reason- 
ihle  prudence,  avail  himself  of  it,  and 
avoid  a  combat  with  the  prosecutor, 
though  it  will  incur  some  inconvenience. 
Smith  V.  State,  13  Ala.  App.  174,  S9  So. 
301. 

For  the  purpose  of  self-defense  which 
Slops  short  of  killing  or  attempting  to 
kill,  there  is  no  duty  to  retreat.  Adams 
r.  State  (Ala.  App.),  75  So.  841. 

Voltmtaiy  Entrance  into  Fight. — Where 
defendant  entered  the  fight  willingly, 
he  had  no  right  to  plead  self-defense 
when  prosecuted  for  assault  and  battery. 
Adams  f.  State  (Ala.  App.),  75  So.  641. 

Self-defense  to  an  assault  and  battery 
is  not  complete,  though  accused  did  noi 
provoke  the  difficulty,  if  he  fought  will- 
ingly. McWilliams  v.  State,  12  Ala.  Apo. 
93.  67  So.  735. 

Unlew  accused  believe  he  was  in  peril 
he  can  not  justify  his  assault  with  a  weap- 
on in  repelling  an  assault  by  the  prose- 
cuting witness.  Murray  v.  State,  13  Ala 
App.  176,  69  So.  354. 


(B)  PROSECUTION  AND  PUNISH- 
MENT. 

§  03.  Indictment,  Informatioa  or  Affida- 
vit. 

9  jM.  Issues,  Proof,  and  Variance. 

Affidavit  Charging  Assault  and  Batter; 

with  a  Knife.— Wilson    v.    State,    7    Ala. 
App.  6«,    60  So.  983.     See    the  title    AS- 
SAULT AND  BATTERY.  §  56,  vol.  1, 
p.  758. 
§  67.  Evidence. 

S7K-   Presumptions     and     Burden     of 
Proof. 

In  a  prosecution  for  assault  and  battery 
the  burden  is  on  defendant  to  show  that 
he  ifought  from  necessity,  and  used  no 
more  force  than  was  necessary,  and  it 
then  shifts  to  the  state  to  show  that  he 
was  not  free  from  fault  in  bringing  on 
the  difKculty.  Blankenship  v.  State,  11 
Ala.  App.  125,  6S  So.  860. 
§  S8.  —  Admissibility  in  General. 

For  showing  the  relation  of  the  par- 
ties as  an  aid  in  identifying  defendant  as 
the  perpetrator  of  the  assault,  he  claim- 
ing an  alibi,  evidence  that  he  had,  over 
the  objection  of  the  assaulted  person, 
been  coming  to  the  tatter's  house  to  see 
his    wife  is  admissible.     Knott  v.    State, 

10  Ala.  App.  77,  65  So.  83. 

The  theory  of  the  prosecution  being 
that  accused  entered  a  conspiracy  to  as- 
sault the  prosecuting  officer  and  was 
deputized  and  given  a  warrant  to  arrest 
him  in  carrying  out  such  conspiracy,  the 
state  could  show  what  was  said  on  is- 
suance of  the  warrant.  Dickey  v.  State 
(Ala.  App.)    78  So.  608. 

Details  of  Prior  Transaction.— In  a 
prosecution  for  assault  a  question  to 
prosecuting  witness  whether  he  had 
taken  accused's  horse  from  his  wagon 
a  day  or  two  before  the  difficuty,  and 
hitched  his  own  horse  thereto  and  driven 
accused's  horse  home,  was  properly  ex- 
cluded as  calling  for  the  details  of  a 
prior  transaction.  Wall  v.  State  (Ala. 
App,).  77  So.  977. 
§  59.  Intent  and  Malice. 

Conduct  of  Defendant  Claiming  Self- 
Defense. — In   a    prosecution    for    assault 
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and  bsttery  it  wat  the  ■oltcitor's  right 
on  croBs-examinatioo  to  imttiire  as  to 
wheAer  defendant  made  anjr  effort  to 
avoid  the  difficulty  by  leaving  the  place 
where  it  occurred;  it  being  pertinent  to 
the  question  whether  he  entered  the  fight 
willingly.  Adams  v.  State  (Ala.  App.), 
75  So.  841. 

Evidence  of  threats  or  declarationB  of 
boatility  made  by  accmed  against  the 
assaulted  party  about  an  hour  and  a  half 
before  the  assault  is  admissible  to  show 
criminal  intent.  UcDaniel  vv  SUte,  10 
Ala.  App.  78,  ft*  So.  ft41. 

{  SI.  Provocation  or  Justificatioa. 

Evidence  of  threats  or  declarations  of 
hostility  made  by  accused  against  the  as- 
saulted party  about  an  hour  and  a  half 
before  the  assault  is  admissible  to  show 
who  was  at  fault  in  provoking  the  quar- 
rel, or  in  bringing  on  the  difficulty, 
McDaniel  v.  State.  10  Ala.  App.  79,  64 
So.  641. 
i  ««. Motive. 

Evidence  that  the  complaining  witness 
had  discharged  accused,  who  assaulted 
him  with  a  weapon,  is  admissible  to 
show  motive.  Murray  v.  State,  13  Ala. 
App.  175,  89  So.  35*. 

That  the  prosecuting  officer  seized 
liquors  belonging  to  accused  or  his  father 
on  the  morning  before  the  assault  by  ac- 
cused on  such  officer  in  connection  with 
threats  made  by  accused,  js  admissible  to 
show  motive.  Dickey  r.  State  (Ala. 
App.).  72  So.  608. 

For  showing  the  relation  of  the  parties 
as  tending  to  disclose  a  motive,  evidence 
that  defendants  had,  over  the  objection 
of  the  assa.ulted  person,  been  coming  to 
the  tatter's  bouse  to  see  his  wife  is  ad- 
missible. Knott  i:  State,  10  Ala.  App. 
77.  65  So.  83. 

§    63.    Threats,    Preparations,    and 

Previous  Attempts. 

Threats. — In  a  prosecution  for  assault 
and  battery  no  evidence  of  self-defense 
having  been  offered  on  the  part  of  the 
defendant,  it  was  not  competent  to  intro- 
duce evidence  ot  threats  on  the  part  of 
the  prosecuting  witness  some,  days  prior 
to  the  difficulty.  Wall  v.  State  (Ala. 
App,),  77  So.  977. 


§  t7.  TriaL 

S  70.  - 

§  70  <1)  In  General. 

The  requested  charge,  in  a  prosecution 
for  assault  with  a  deadly  weapon,  as  to 
defendant's  right  to  enter  the  house 
wbere  the  shooting  occurred,  if  he  had  a 
warrant  for  arrest  of  one  of  the  men 
therein,  and  had  been  deputized  by  C 
to  execute  it,  held  faulty,  in  not  hypoth- 
esizing that  C.  acted  in  his  official  ca- 
pacity, and  that  defendant  informed  the 
occupants  of  his  aulhori'.y.  Uurkison 
V.  State.  11  Ala.  App.  105,  «5  So.  4S4. 
S  70  (3)  Self-Defense. 

In  a  prosecution  ior  assault  and  bat- 
tery a  charge  for  the  state  if  defendant 
failed  to  show  that  he  acted  in  self-de- 
fense he  should  be  convicted,  provided 
it  appeared  beyond  a  reasonable  doubt 
that  he  assaulted  and  beat  a  person 
named,  was  erroneous  because  not  de- 
fining self-defense.  Blankenshtp  v.  Stale. 
11  Ala.  App.  1B5.  85  So.  860. 

An  instruction  as  to  self-defense  was 
not  objectionable  because  it  ignored  the 
question  of  opprobrious  words  or  abu- 
sive language  used  by  the  person  as- 
saulted towards  defendant,  as  provided 
by  Code  1907.  §  6308,  where  the  evidence 
in  no  way  tended  to  show  that  defend- 
ant committed  the  offense  because  of 
such  provocation.  'Blankenship  v.  State, 
11  Ala.  App.  IM,  «5  So.  860, 

Belief  hi  Peril.— A  charge  on  self-de- 
fense is  properly  refused  for  failing  to 
hypothesize  accused's  honest  belief  that 
he  was  in  imminent  peril.  Smith  v.  State, 
13  Ala,  App.  174,  69  So,  301, 

Freedom  from  Paulti — In  a  prosecu- 
tion for  assault  and  battery  defendant's 
requested  instructions  ignoring  the  ele- 
ment of  his  freedom  from  fault  in  bring- 
ing on  the  difficulty  were  properly  re- 
fused, Blankenship  v.  State,  11  AU. 
App.   3  25.  ft5  So,  «60, 

S  70  <S)   Assault     with     DaDgerons     or 
Deadly  Weapon. 

In  prosecution  for  assault  and  battery 
by  using  glass  jug  and  a  stick,  it  was  not 
error  to  ch?.rge  that  the  jury,  to  convict, 
need  not  find  that  accused  used  both  the 
jug  and  the  stick  at  the  same  time.  Wall 
V.  State  (Ala.  .\pp.),  77  So.  B77. 
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See  post,  CONTRACTS;  and  other  appropriate  titlet. 


AwewmenU. 

See  post,  COSTS;  TAXATION;  and  other  appropriate  titles. 


AueU. 

See     post.     EXECUTORS    AND     ADMINISTRATORS;     PARTNERSHIP;     and 
other  appropriate  titles. 


AMignment  of  Dower. 

See  post,  DOWER. 

Asngnment  of  Error. 

See    ante,     APPEAL  AND   ERROR;  post,     CRIMINAL   LAW;     EXCEPTIONS, 
BILL  OF. 
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ASSIGNMENTS. 

I.  Beqnisites  and  Validity.  ' 

(A)  Property,  Estates,  and  Rights  Assignable. 

§     2.  Future  and  Contingent  Estates  or  Interests. 

§     3.  Possibilities  and  Contingencies. 

§     3%.  Money  Due  or  to  Become  Due. 
§     4.  Future  Profits  or  Earnings, 

§     5.  Under  Existing  Contract. 

§     8.  Executory  Contracts. 

§  10.  Rights  of  Action.  y 

§  12.  On  Contract. 

§  13.  For  Tort. 

(B)  Mode  and  Sufficiency  of  Assignment. 
§  21.  Assignments  in  Writing. 

§  22.  Form  and  Contents. 

§  25.  Equitable  Assignments. 

§  26.  In  General. 

§  27.  Bill  of  Exchange,  Check,  or  Order. 

§  30.  Consideration. 

(C)  Validity. 

§  iSyi.  Partial  Invalidity. 

§  37.  Right  to  Contest  Validity. 

n.  operation  and  Effect. 

§  44.  Priorities. 

§  46.  As  between  Assignees  and  Creditors. 

m.  Bights  and  Liabilities  of  Parties. 
§  48.  Payment  of  Debt  Assigned. 
§  54.  E4uities  and  Defenses  between  Original  Parties. 

§  55.  In  General. 

§  56>'2.  Rights  of  Assignor  as  against  Third  Person. 

IV.  Actions. 

§  68.  Pleading. 

§  70.  Issues,  Proof,  and  Variance. 

§  71.  Evidence. 

§  73.  Admissibility  in  General. 

§  75.  Trial,  Judgment,  and  Re\iew. 

Cross  References. 
See  the  title  ASSIGNMENTS,  vol.  1,  p.  766,  and  references  there  given. 
In    addition,    see    post.    ASSIGNMENTS    FOR    BENEFIT    OF    CREDITORS; 
CHATTEL   MORTGAGES;     FRAUDULENT  CONVEYANCES;    MORTGAGES. 
As  to  garnishment  against  assignee,  see  post.  GARNISHMENT. 
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§§  2-22  Assign 

l  requisites  and  validity. 

(A)     PROPERTY,      ESTATES,     AND 

RIGHTS  ASSIGNABLE. 
I  1  Future  and  drntingent    Eitates    or 

Intercflts. 

}  3. PosBibilities  and  Contingencies. 

Contingent  rights  are  assignable  at 
law  when  coupled  with  a  present  inter- 
est, but  the  assignee's  rights  depend. 
where  the  right  to  receive  payment  un- 
der an  executory  contract  is  assigned, 
upon  the  assignor's  compliance  with  the 
contract.     iBroadwell   v.    Imms,    14    Ala. 

.^pp.  437.  70   So.   394. 

il%  Honey  Due  or  to  Become  Due. 

Mo  valid   assignment  can   be   made   of 
u  account  which  as  yet  has  no  potential 
cnstence.     Clanton    Bank    v.    Robinson, 
19S  Ala.  194,  70  So.  270. 
S  4.  Fntnre  Profits  or  Earnings. 
5  i-  Under  Existing  Contract. 

Under  Acts  1911.  p.  370,  §  8,  excepting 
from  the  prohibition  against  assignment 
of  .wages  to  be  earned  in  the  future  an 
assignment  to  secure  payment  for  cloth- 
ing, it  is  immaterial  that  the  de'bt  for 
the  clothing  was  created  before  the  en- 
actment of  the  statute.  Winton  v.  Irwin. 
10  Ala.  App.  390.  64  So.  535. 

Acis  1911,  p.  370,  declaring  all  assign- 
msnts  of  future  wages  or  salaries  void, 
does  not  include  a  contractor's  assign- 
ment of  the  contract  price  for  building 
railroads  to  become  due  \r.  the  future. 
American  Trust,  etc..  Bank  v.  O'Barr,  12 
Ala.  App.  54«,  67  So,  784.  cited  in  note  in 
L.  R.  A.  191 6D.  36B. 
I  S.  Ezecntory  Contracts. 

Rnrel7  personal   contracts   are   not  as- 
signadile.     Crawford  v.  Chattanooga  Sav. 
Bank  (Ala.),  78  So.  58. 
I  la  Righta  of  Action. 
i  It. On  Contract. 

Rights  against  Telegraph  Company  for 
Error  in  Telegram.  —  Jackson  Lumber 
Co.  V.  Western  Union  Tel.  Co..  7  Ala. 
-App.  644,  63  So,  366,  writ  of  certiorari 
denied  in  Ex  parte  Western  Union  Tel. 
Co„  1S3  Ala.  451,  63  So.  SB.  See  the  title 
ASSIGNMENTS.  §  13,  vol.  1.  p.  771. 
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g  la. For  Tort. 

Claims  against  railroads  for  settins 
fire  to  property  near  their  rights  of  way, 
though  tort  actions  for  damages  to  or 
destruction  of  property,  are  assignable. 
Parnell  v.  Southern  R.  Co.  (Ala.),  74  So. 
437. 

Constitutionality  of  Statute.  —  Code 
1907,  §  5139.  providing  that  claims 
against  railroad  companies  for  injuries 
to  property  may  be  assigned  in  writing, 
and  each  successive  assignee  thereof  may 
sue  thereon  in  his  own  name,  is  not  ar- 
bitrary, capricious,  or  without  semblance 
of  reason,  and  violative  of  Const.  1901, 
S  340,  providing  that  all  corporations 
shall  have  the  right  to  sue  and  shall  Jbe 
subject  to  be  used  in  all  courts  in  like 
cases  as  natural  persons.  Parnell  v. 
Southern  R.  Co.  (Ala.),  74  So.  437. 

(B)    MODE   AND   SUFFICIENCY   OF 

ASSIGNMENT. 
§  21.  AasigrmientB  in  Writing. 
§  S9l  —  Form  and  Contents. 

Partial  Invalidity— Benefit  Reserved  to 
Assignor. — Code  1907,  %  4387,  declares 
all  assignments  of  goods  or  things  in 
action,  "made  in  trust  for  the  use  of  the 
person  making  the  same."  void  against 
existing  and  subsequent  creditors,  and 
§  4293  provides  that  all  assignments  of 
any  real  or  personal  estate  "made  with 
intent  to  hinder,  delay,  or  defraud  cred- 
itors" shall  be  void.  Defendant  debtor 
had  funds  in  the  hands  of  a  named  gar- 
nishee arising  from  the  amounts  due 
under  a  contract  between  defendant  and 
the  garnishee  for  construction  work,  but, 
before  he  had  .become  indebted  to  plain- 
tiff, assigned  to  claimant  all  sums  due 
and  payable  under  the  contract,  and  the 
garnishee,  assenting  thereto,  at  time  of 
process  held  a  surplus  over  the  amounts 
which  the  assignment  was  made  to  se- 
cure and  more  than  sufficient  to  pay  the 
debt.  Held,  that  in  the  absence  of  fraud 
or  insolvency,  the  mere  fact  that  the 
assignment  did  not  express  that  it  was 
given  as  security  did  not  make  it  void 
in  toto,  "but  only  to  the  extent  of  the 
benefit  reserved  to  the  assignor,  the  ex- 
cess over  the  amount  necessary  to  pay 
the     debt    secured    by    the     assignment. 


Diomzeaov  Google 


American  Trust,  etc..  Bank  v.  O'Barr,  13 
Ala.  App.  IS46,  67  So.  794,  cited  in  note 
in  L.  R.  A.  191flD.  369. 
}  S5.  Equitable  Awigiunent». 

§  Se. In  General. 

In  equity  no  particular  form  is  essen- 
tial to  the  validity  of  an  assignment,  but 
it  is  sufficient,  whether  by  writing  or  by 
parol,  if  there  is  intentional  transfer. 
Venturi  v.  Silvio,  197  Ala.  607.  73  So.  «. 

§  S7.  Bill  of    Exchange,  Check,    or 

Order. 
One    who    held    j>ossession    as    bailee, 
for   a  bank    depositor,    of  his   passbook, 
and    who    iiurchased     the    account,     for 

.  which  the  depositor  gave  him  a  check 
in  addition  to  the  passbook,  was  the 
equitable  transferee  or  assignee  of  the 
account  and  such  assignment  was  not 
revocable  'by  death  of  the  depositor  be- 
fore the  check  could  be  presented  for 
payment.     Venturi  v.  Silvio,  197  Ala.  807, 

.73  So.  45. 

Partnership  Deposit — Check  of  Individ- 
ual Partner. — Where  a  general  deposit 
was  made  in  bank  in  the  name  of  a  firm, 
plaintiff,  a  member  of  such  firm,  could 
not  create  the  relation  of  creditor  and 
debtor  ibetween  himself  and  the  bank  by 
drawing  a  check  in  the  first  name,  pay- 
able to  himself,  and  presenting  it  for 
payment,  unless  the  bank  accepted  such 
check  or  certified  it,  nor  did  the  drawing 
of  such  check  and  its  presentation  work 
an  equitable  assignment  of  the  deposit. 
Tallapoosa  County  Bank  v.  Salmon,  12 
Ala.  App.  589,  68  So.  5*2. 
§  30.  Consideration. 

Under  Acts  1911,  p.  370,  £  9,  providing 
that  assignments  of  future  wagesi  ex- 
cept those  for  wages  to  be  earned  within 
30  days  given  to  secure  payment  for  nec- 
essaries, shall  be  void,  an  assignment 
upon  a  stated  consideration  for  "value 
received"  is  void.  Brown  v.  Long,  193 
Ala.  72.  68  So.  324. 

(C)  VALIDITY. 

§  3B  Yt.  Partial  Invalidity. 

See  ante,  "Form  and  Contents,"  g  23. 

That  an  assignment  o{  fees  of  a  public 
officer,  incidental  to  a  loan  by  the  as- 
signee to  the  assignor,  is  void  as  to  un- 
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earned  fees  does  not  make  it  void  as  to 
earned  fees,  even  if  it  was  intended  to 
include  the  unearned  fees;  it  being  sev- 
erable. Ex  parte  Stewart,  185  Ala.  216, 
64  So.  36. 
§  37.  Right  to  Contest  Validi^. 

An  assignment  of  future  wages  not 
within  exceptions  of  Acta  1911,  p.  370, 
I  3^  though  void,  became  executed  by 
merger  into  a  judgment  thereon  and  its 
payment  by  the  employer,  and  the 
money  paid  can  not  be  recovered.  Brown 
V.  Long,  19&  Ala.  72,  ««  So.  324. 

II.  OPERATION  AMD  EFFECT. 
§  M.  Priorities. 

§  M.  As  between    As^nees    and 

Creditors. 

Debtor's  assignment  of  money  to  be 
earned  under  construction  contract  was 
valid  as  against  the  assignor's  creditor 
without  record,  since  the  registration 
.statutes  have  no  applicability  thereto. 
American  Trust,  etc..  Bank  v.  O'Barr.  13 
Ala.  App.  546,  67  So.  794. 

in.  RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

§  48.  Payment  of  Debt  Assigned. 

Where  a  contractor  has  performed  an 
executory  contract  so  that  he  is  entitled 
to  recover  either  in  full  or  in  part,  the 
debtor,  having  knowledge  of  an  assigfn- 
ment,  is  not  discharged  by  payment  to 
the  assignor.  Broadwell  v.  Imms,  14 
Ala:  App.  437,  70  So.  294. 

Where  a  contractor  who  had  assigned 
his  right  to  compensation  abandoned 
work  before  completion  of  the  work,  the 
debtor  who  iwas  liable  on  quantum  mer- 
uit could  not  discharge  his  liability  by 
compromising  with  the  contractor. 
Broadwell  r.  Imms.  14  Ala.  App.  437,  70 
So.  294. 
§   54.   Equities     and     D^enses    between 

Original  Parties. 
§  SB. In  GeneraL 

A   contract  for  the  delivery  of  cotton 

I  rent,  not  being  a  negotiable  instru- 
ment, was  open  to  the  same  defenses  in 
the  hands  of  an  assignee  as  in  the  hands 
of  the  original  payee.  Davis  v.  Douglass. 
12  Ala.  App.  581.  68  So.  8S8. 
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Where  the  amount  due  the  contractor 
who  had  assigned  was  compromised,  the 
debtor  is  bound  to  pay  the  assignee,  ■ 
on  the  assignee's  refusal,  can  not  pay 
the  contractor,  ibut  must  keep  his  tender 
good.  Broadwell  v.  Imms,  14  Ala.  App. 
'"7,  TO  So.  294. 

I  9e%.  Rights    of    Auignoi    m    against 
Third  Person. 

ConabuctioD  —  Language  Used.  — 
\Vhere  subcontractors  directed  defend- 
ant, the  iprincipal  contractor,  to  pay  to 
plaintiff  bank  any  and  all  Amounts  due, 
or  which  might  thereafter  become  due 
them,  after  deducting  any  and  all 
amounts  due  it,  defendant,  the  principal 
COD  tractor,  was  entitled  to  deduct,  not 
only  amounts  then  due,  but  those  that 
thereafter  should  become  due  it  from  the 
subcontractors.  Jefferson  County  5a  v. 
Bank    v.    Carland    &:  Co.    (Ala.),    77   So. 

IV.  ACTIONS. 
S  ««.  Pleading. 

S  70. iPBuet,  Proof,  and  Variance. 

Asngnor'a     Good     Faitli.  —  Gulf     City 


Good 
Boiler  Works    Co,   i 


Faith.  — Gulf 

.    Falligant,    6    Ala. 


App.  J78,  60  €0.  SIO.     See  the  title  AS- 
SIGNMENTS,  %  70,  vol.  1,  p.  784. 

Assignability  of  Claim  as  Raisad  by 
General  Issue. — Southern  R.  Co.  v.  Stone- 
wall Ins.  Co.,  J77  Ala.  327,  59  So.  SIS. 
See  the  title  ASSIGNMENTS,  §  70.  vol. 
1,  p.  784. 

§  71.  Evidence. 

§  7S.  -^—  Admisitibitity  in  General. 

In  action  on  order  or  assignment  di- 
recting defendant,  principal  contractor, 
to  pay  to  plaintiff  bank  sums  nvhich 
might  become  due  subcontractors,  con- 
tract lietween  defendant  and  railroad 
company,  as  well  as  subcontract,  was 
admissible.  Jefferson  County  Sav.  Bank 
■v.  Garland  &  Co.  (Ala.).  77  So.  TIM. 
9  75.  Trial.  Judgment,  and  Review. 

InstmctionB.— Gulf  City  Boiler  Works 
Co.  V.  Falligant,  «  Ala.  App.  178,  «0  So. 
510.  See  the  title  ASSIGNMENTS,  § 
75,  vol.  1,  p.  784. 

Qneitioa  for  the  Jury.— tBohanan  v. 
Darden.  7  Ala.  App.  260,  60  So.  9H.  See 
the  title  ASSIGNMENTS,  g  75.  vol.  1, 
p.  783. 
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ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

I.  Beqaisites  and  Validity. 

(A)  Nature  and  Essentials  of  Trusts  for  Creditors. 
§  6.  Constructive  Assignments. 

§  7.  Conveyances  or  Payments  to  Favored  Creditors. 

§  9.  -Mortgages  or  Other  Transfers  as  Security. 

§  9  (1)   In  General. 
§  9  (2)   Debts  Created  Simultaneously. 
§  13.  What  Lgw  Governs. 

§  14.  Assignments  of  Property  in  Another  State  or  Country. 

§  20>^.  Validity  as  between  Parties. 
n.  Construction  and  Operation  in  General. 

§  70.  Foreign  Assignments  and  Extraterritorial  Effect  of  Assignments. 
V.  Rights  and  Semedies  of  Creditors. 

(A)  In  Aid  of  Assignment. 

§  105>4.  Enforcement  of  Trust. 
§  106.  Actions  by  Creditors. 

§  106  (5)   Pleading. 

§  106  (6)   Findings,  Judgment  and  Relief. 

(B)  Presentation,   Proof,  and   Payment  of   Claims. 
§  113^.  Dividends. 

Vn.  Acconnting,   Settlement,  and  Discharge  of  Assignee. 
§  ,134!/j.  Compensation. 

Cross  References. 
See  the  title  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  vol.  1.  p.  785. 

and  references  there  given. 

In  addition,  see  post,  BANKS    AND    BANKING;    FRAUDULENT    CONVEY- 
ANCES. 

As  to  assignment  in  general,  see  ante,  ASSIGNMENTS. 


I.  REQUISITES  AND  VALIDITY. 

fA)     NATURE   OF    ESSENTIALS    OF 
TRUSTS  FOR  CREDITORS. 

§  e.  Constructive  Assignmenta. 

g   7.  Convejrancea   or   Paymenta   to 

Favored  Creditors. 
Under  the  express  provision  of  Code 
1907,  S  4395,  a  debtor's  general  assign- 
ment or  conveyance  of  all  of  his  prop- 
erty in  payment  of  a  pre-existing  debt 
by  which  a  preference  is  given  to  one  or 
more  creditors  inures  to  the  benefit  of 
all  the  creditors  equally,  and  is.  in  effect. 
a  general  assignment  for  the  benefit  of 
all  creditors.  Mullen  v.  Palos  Coal,  etc., 
Co.,  196  Ala.  261,  73  So.  76. 


§  9.  Hortgagea  or  Other  Transfers 

as  Security. 
S  «  (1)  In  General. 

Transaction  Operating  as  General  As- 
sigiuoent. — Hicks  v.  Dadeville  Oil  Mill, 
ITT  Ala.  661.  59  So.  ST.  See  the  title  AS- 
SIGNMENTS FOR  BENEFIT  OF 
CREDITORS.  §  9  (l),  vol.  1.  p.  TB3. 
§  B  (3)   Debts  Created  Simultaneously. 

Mortgage  Held  Assignment  Except  as 
to  Stipulated  Advance. — Hicks  v.  Dade- 
ville Oil  Mill.  17T  Ala.  661,  59  So.  57. 
See  the  title  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS,  §  9  (3). 
vol.  1,  p.  793. 

Separate  Instruments  of  Preference. — 
Within     Code    1907,    §    4295.  declaring   a 
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conveyance  by  a  debtor  of  substantially 
lU  his  property,  giving  a  preference  to 
some  of  his  creditors,  shall  constitute  a 
general  assignment  for  the  benefit  of  all 
his  creditors,  three  mortgages,  executed 
at  interrals  of  over  a  year,  can  not  be 
construed  as  one,  so  as  to  have  such  ef- 
fect, in  the  absence  of  proof  that  they 
were  all  in  contemplation  when  the  first 
was  executed.  Dadeville  Oil  Mill  v. 
Hicks,  184  Ala.  367.  63  So.  970. 
S  13.  What  Law  Governs. 

!    14. AHignments   of   Property  in 

Another  State  or  Country. 
Constnictive  Aiaignnienta  —  Convey- 
■nee  to  Preferred  Creditor.— Under  Code 
Ga.  1910,  g  3230,  providing  that  a  debtor 
may  prefer  one  creditor  to  another,  and 
to  that  end  may  give  a  lieu  by  mortgage 
or  other  legal  means,  or  sell  in  payment 
of  a  debt,  a  conveyance  of  land  in 
Georgia,  constituting  substantially  all  of 
the  property  of  the  grantor  in  payment 
of  a  debt  due  the  grantee,  was  valid 
though  the  parties  to  the  conveyance 
were  domiciled  in  .Alabama,  and  the 
conveyance  was  executed  and  delivered 
in  this  state,  notwithstanding  Code 
Ala.  1876,  §  3186,  providing  that  every 
general  assignment  by  a  debtor  by  which 
a  preference  or  priority  of  payment  is 
given  to  one  or  more  creditors,  over  the 
remaining  creditors  of  the  grantor,  shall 
inure  to  the  benefit  of  all  the  creditors 
equally.     First  Nat.   Bank  v.  Henderson. 

087   Ala.    285.   65    So.    949. 

i  fO}^.  Validity  aa  between  Partiea. 

Agreement  Held  Valid.  —  An  agree- 
ment with  his  creditors  by  a  debtor, 
not  really  insolvent,  but  unable  to  con- 
vert his  property  into  cash  with  which 
to  pay  his  creditors,  that  certain  persons 
should  take  and  administer  it  for  the 
purpose  of  paying  his  debts  in  full,  is 
valid.  Bickley,  etc.,  Co.  v.  Porter,  193 
Ala.  607,    69    So.    565. 

That  certain  creditors  reserve  right  to 
reduce  their  claim  to  judgment  does  not 

prevent  their  being  hound  by  agreement 
of  the  debtor  with  his  creditors  for  ad- 
ministration of  his  property  by  a  com- 
mittee for  payment  of  his  debts.  Bick- 
ley, etc.,  Co.  V.  Porter,  193  Ala.  607,  69 
So.  965. 


II.    CONSTRUCTION    AND    OPERA- 
TION  IN  GENERAL. 

9  70.  Foreign  Assignments  and  Extra- 
territorial Effect  of  Assicnments. 

Requirement  that  Claims  Be  Filed— • 
Effect  of  Decree. — If  the  Alabama  court, 
in  suit  for  sale  for  creditors  by  Mississ- 
ippi creditors  of  Mississippi  corporation 
which  assigned  for  creditors  its  interest 
in  an  Alabama  plantation,  acted  improv- 
idently  in  requiring  claims  to  be  filed 
with  it,  such  decree,  not  being  made  at 
the  instance  of  a  county  of  Mississippi, 
another  creditor  adverse  to  complainant 
creditors  could  not  prejudice  the  county's 
right  to  a  decree  conserving  its  lawful 
interests,  nor  affect  the  duty  of  the 
court  finally  to  make  decree  in  accord- 
ance with  the  requirements  of  interstate 
comity.  Brown  &  Co.  v.  Tishomingo 
Banking  Co.   (Ala.),  78  So.  971. 

Foreign  Creditors  Coming  into  Other 
State. — Where  Mississippi  creditors  of  a 
Mississippi  corporation  which  assigned 
for  creditors,  with  other  matters,  its  in- 
terest in  an  Alabama  plantation,  a 
county  of  Mississippi  being  another  cred- 
itor, came  into  the  courts  of  Alabama 
to  obtain  an  advantage  by  Alabama  law 
which  they  could  not  obtain  by  Mississ- 
ippi law,  the  creditors  and  county  could 
not  take  advantage  of  Alabama  law  on 
account  of  comity  between  states,  but 
must  abide  by  the  laws  of  Mississippi. 
Brown  &  Co.  v.  Tishomingo  Banking 
Co,  (Ala.),  76  So.  971. 

V.     RIGHTS     AND     REMEDIES     OF 
CREDITORS. 

(A)   IN  AID  OF  ASSIGNMENT. 
§  lOs;^.  Enforcement  of  Tnut. 

Where  P.  executed  note  to  his  wife  se- 
cured by  crop  mortgages  which  plain- 
tiff thereafter  purchased,  allegations  that 
P.'s  wife  fraudulently  participated  in  de- 
struction of  plafntifFs  security  for  such 
indebtedness  held  to  show  equity  in  a 
bill  to  declare  a  mortgage  given  by  P.'s 
wife  to  secure  her  pre-existing  debt  to 
be  a  general  assignment  under  Code 
1907,  §  4S9S,  for  benefit  of  all  creditors. 
Sheffield  Nat.  Bank  v.  Corinth  Bank, 
etc.,  Co.,  196  Ala.  275,  72  So.  127. 
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$  106.  Actions  by  Crediton. 
9  lOe  (S)  IHeading. 

Sufficiency  of  AUegatiOM,— Hicks  v. 
Dadeville  Oil  Mill,  ITT  Ala.  661,  &»  So. 
ST,  See  the  title  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS,  %  106  (5), 
vol.  1,  p.  BIT. 
§  IM  (e)  Findings,  Judgment  and  Relief. 

Decree  Held  Not  Erroneous.— Ay  cock 
V.  Ft.  Brancli  Milling  Co.,  IBS  Ala.  336, 
63  So.  94.  See  the  title  ASSIGNMENTS 
FOR    BENEFIT    OF    CREDITORS,    § 

106   (G),   vol.  1,  p.   819. 

(B)    PRESENTATION,   PROOF,   AND 

PAYMENT  OF   CLAIMS. 
§  lisya.  Dividends. 

Declaration  of  Dividends. — An  assignee 
need  declare  dividends  only  when  the 
collections    suffice    for    a    substantial    re- 


duction of  the  indebtedness  with  some 
regard  for  the  cost  and  inconvenience 
of  distribution.  Horst  v.  Pake,  IH  Ala. 
S80,  Tl  So.  430. 

Delay  in  Payment. — An  assignee  for 
the  benefit  of  creditors  can  not  excuse 
delay  in  paying  dividends  on  the  ground 
that  creditors  have  not  resorted  to  com- 
pulsory proceedings  against  him.  Horst 
V.  Pake,  195  Ala.  630,  Tl  So.  430. 

VII.    ACCOUNTING,    SETTLEMENT, 
AND  DISCHARGE  OF  AS- 
SIGNEE. 
§  134^.  Compensation. 

The  right  of  a  trustee  to  whom  a 
debtor  assigned  his  property  for  benefit 
of  creditors,  to  compensation,  is  a  mere 
incident  of  the  trust,  and  not  a  proper^ 
right.  Ex  parte  Jonas,  1S6  Ala.  SAT,  M 
So.  980. 


Asugiu. 

ASSIGNMENTS;     ASSIGNMENTS     FOR 
TORS;  post,  DEEDS. 


BENEFIT    OF    CREDI- 


i.Google 


ASSISTANCE,  WRIT  OF. 

§  1.  Nature  and  Scope  of  Remedy. 

§  3.  Persons  Entitled  to  Writ. 

§  4.  Persons  against  Whom  Writ  May  Issue. 

§  5.  Jurisdiction  to  Issue. 

§  6.  Proceedings  to  Procure. 

Cross  References. 
See  the  title  ASSISTANCE,  WRIT  OF,  vol.  1,  p.  827.  and 
In  addition,  see  post.  EJECTMENT. 
1 1.  Nature  and  Scope  of  Remedj'. 

Definitioti. — Long  v.  Morria,  1 76  Ala. 
371,  5S  So.  274.  See  the  title  ASSIST- 
ANCE, WRIT  OF,  §  I.  vol.  1.  p.  B2T, 

Only  Granted  in  Clear  Casee.— The  is- 
soance  of  a  writ  of  assistance  is  largely 
discretionary,  and  will  not  be  granted, 
uve  in  clear  cases.    Cooper  v.  Cloud,  194 

Ala.  449,   6»   So.   928. 


S  3.  Peraons  Entitled 
Purchaser's     Right 


Writ. 
Possession.  — 
Morris.  178  Ala.  371,  Sft  S'o,  S74. 


LoDg  1 

See  the  title  ASSISTANCE.  WRIT  OF, 
!  3.  vol.  1.  p.  82«. 

PnTchaser    at    Partition    Sale. 
appellants    entered    as    tenants 


eferences  there  given. 


S  1.  Person  against  Whom  Writ  Hay  Is- 


holding 

the  remaindermen 
iheir  estate  by  rea 
lease    terminated 
those   remaindernii 
their  lease  were  entitled 
1  of  the  premises,  thi 


and  only 
jfied  their 
of  the  life  tenant's 
her  death,  and,  as 
who  did  not  ratify 
demand  par- 
purchaser 


Hie  for  partition  is  entitled  to  a  writ  of 
assistance,  though  appellants  were  not 
parties  to  the  partition  suit.  Cooper  v. 
Cloud.  194  Ala.  449,  69  So,  ^6. 


In  GeneraL— Long  v.  Morris,  176  Ala. 
371,  58  So.  274.  Sec  the  title  ASSIST- 
ANCE. WRIT  OF,  §  4,  vol.  1.  p.  838. 

Strangers  to  Judgment — A  writ  of  as- 
sistance will  not  be  issued  against  stran- 
gers to  the  judgment  unless  they  are 
trespassers  or  intruders,  or  acquired  pos- 
session pendente  lite,  nor  can  it  be  sub- 
stituted tor  an  action  of  ejectment. 
Cooper  V.  Cloud,  194  Ala.  44»,  69  So.  928. 
§  S.  Jurisdiction  to  Issue. 
.  Bquity  Courts— Statute.— Under  Code 
1907,  §  3317,  courts  of  chancery  may  en- 
force their  decrees  by  writs  of  assist- 
ance placing  litigants  entitled  thereto  in 
possession  against  parties  to  the  suits, 
or  those  who  came  into  possession  pen- 
dente lite,  or  against  mere  intruders  or 
trespassers.  Cooper  v.  Cloud,  194  Ala. 
449,  69  So,  928. 
§  A.  Proceedings  to  Procure. 

Necessity  for  Notice.— While  it  is  the 
better  practice  to  give  notice  before  is- 
suing a  writ  of  assistance,  notice  is  not 
a  prerequisite.  Cooper  v.  Cloud,  194  Ala, 
449.  60  So.  928, 


ASSOCIATIONS. 

§  Z'/z-  Rights  and  Liabilities  of  Association 
Cross  References. 
See  the  title  ASSOCIATIONS,  vol.  1,  p,  829,  and  references  there  given. 
In  addition,  sec  post,  TRUSTS. 
I  ^A-  Righta  and  Liabilities  of  Associa- 
tion as  to  Persons  Not  Members. 
Action  by  Association — Right  to  Ques- 
tion Right  or  Capacity  of  Association.- 
Defendants,  in  a  suit  by  a  farmers'  union 
to  be  reinvested  as  trustee  with  title  to 
iiDck  claimed  to  have  been  fraudulently 
secured     by     defendants,     could     not     be 


s  to  Persons  Not  Members, 


heard  to  question  the  right  or  capacity 
of  the  union,  either  as  a  corporation  or  a 
charitable  organiiation  or  association,  to 
act  as  trustee,  nor  to  maintain  the  suit 
as  complainant.  Teal  v.  Pleasant  Grove 
Local  Union  No.  204,  etc.  (Ala.),  75  So. 
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ASSUMPSIT,  ACTION  OF. 

§  1.  Nature  and  Scope  of  Remedy. 

§  2.  Grounds. 

§  3. In  General. 

§  4.  Common  Counts. 

§  5.  Express  Contract. 

§  7.  Tort, . 

§  8,  Defenses. 

§  15.  Pleading. 

§  16.  Declaration. 

§  17. Plea  or  Affidavit  of  Defense. 

§  20.  Issues,  Proof,  and  Variance. 

§  22.  Evidence. 

§  24.  Trial. 

§  24J/2.  Questions  for  Jury. 

§  25.  Verdict. 

Cross  References. 

i  the  title  ASSUMPSIT,  ACTION  OF,  vol,  1.  p.  I 


ind  references  there  given. 


S  1.  Nature  and  Scope  of  Remedy. 

General  assumpsit  is  i.n  equitable  ac- 
tion. Alberlville  v.  Hooper.  196  Ala.  643. 
72  So.  B5B. 

In  general  assumpsit,  no  recovery  can 
be  had  of  money  which  ex  aequo  et  bono 
belongs     to     defendant.      Albertvtlle     f. 
Hooper,  196  Ala.  643,  73  So.  356. 
§  S.  Grounds. 
§  3. In  General. 

Honejr  in  Bank  Received  on  Rescinded 
HortgaKC,— Batson  i^.  Alexander  City 
Bank,  17ft  Ala.  490,  60  So.  313.  See  the 
title    ASSUMPSIT,    ACTION    OF.    §    .1, 

vol.   1,  p.  839. 

§  4.  CoRunon  Cotuits. 

Contract— Recovery  of  Certain  Sum. — 
Where  one  party  to  a  contract  has  done 
all  the  contract  requires  him  to  do,  and 
nothing  remains  to  be  done  hut  the  pay- 
ment of  a  sum  of  money  by  the  other 
parly,  such  sum  may  be  recovered  in  an 
action  upon  the  common  counts.  Wil- 
liams V.  Shows.  187  Ala.  133.  «S  So.  839. 

Same — Agency  Contract. — Under  the 
common  counts,  plaintiff,  a  general  in- 
surance apent,  could  recover  of  his  sub- 
agent  all  ihat  was  due  him  under  the  evi- 
dence, where  nothing  remained  to  be 
done  under  the  agency  contract,  except 
the  payment  to  the  agent  of  certain  liq- 


uidated sums  of  money.     Barnes  v.  Mar- 
shall. 193  Ala.  94.  fi9  So.  436. 

Agreed  Price  for  Work.— Where  the 
evidence  showed  an  express  contract  to 
do  certain  work  for  a  stipulated  sum,  and 
that  the  work  had  been  done  according 
to  the  contract,  the  contractor  was  enti- 
tled to  recover  the  agreed  price  upon  the 
common  counts  for  work  and  labor.  St. 
Louis,  etc..  R.  Co.  *.  Hall,  18«  Ala.  353, 
65  So.  3.1. 

Freight  Overcharges.  —  A  shipper's 
claim  against  a  carrier  for  freight  over- 
charges, being  founded  on  an  executed 
consideration,  might  be  declared  on  up- 
on the  common  indebitatus  counts. 
Priebe  *.  Southern  R.  Co.,  189  Ala.  437, 
68  So.  573. 
§  S. Express  Contract 

Balance  of  Price  at  Contract  Rates. — 
An  action  of  indebitatus  assumpsit  lies 
for  recovery  on  the  common  counts,  at 
contract  rates,  of  balance  of  price;  the 
contract  being  executed.  Montgomery 
County  c.  New  Farley  Nat.  Bank  (Ala.), 

75  So.  918. 

§  7.  Tort 

Assumpsit  may  t 
money  received  by  < 
the  sale  of  the  interest  of  another  co- 
owner  in  the  common  property,  although 
such     sale     amounted    to    a    conversion. 


maintained 
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Howton    V.    Uathias,    197    Ala.    457,    73 
So.  92. 
•  I  8.  Defenaeg. 

General  assumpsit  for  money  had  and 
received  is  an  "equitable  action,"  and  ad- 
mits  of  equitable    defenses.     Traweek  v. 
Hagler  (Ala.),  75  So.  152. 
S  IS.  PlMdinc. 
S  10. Declaration. 

Special  counts  in  assumpsit,  which  al- 
lege that  the  plaintiff  sold  materials  to  a 
contractor  at  the  request  and  upon  the 
credit  of  the  owner,  do  not  allege  a 
promise  by  defendant  with  the  consent 
of  the  contractor  as  an  inducement  to 
plaintiff  to  furnish  the  materials  to  the 
contractor  on  credit,  that  defendant 
would  pay  therefor  out  of  the  money  due 
the  contractor.  Park- Robertson  Hdw. 
Co.  V.  Copeland,  11  Ala.  App.  447,  68  So. 
S80. 
S  17. Plea  or  Affidavit  of  Defense. 

In  assumpsit,  defendant's  plea  that  he 
was  not  indebted  to  plaintiff  in  any  sum 
whatever,  though  technically  inapt,  Js  in 
effect  a  plea  of  general  issue,  and  demur- 
rer thereto  on  the  ground  that  "it  is  no 
more  than  the  general  issue"  -was  prop- 
erly     overruled.      Traweek      v.      Hagler 

(Ala.),    75   So.   153. 

S  SO. Issues,  Proof  and  Variance. 

Issues. — Where  a  complaint  in  as- 
sumpsit alleged  that  the  demand  was 
due  and  unpaid,  the  defendant's  plea  of 
the  general  issue  put  that  fact  in  issue. 
Outcault  Advertising  Co.  v.  Hooten  & 
Co.,  11  Ala.  App.  454,  66  So.  901. 

Under  the  common  counts,  there  can 
be  a.  recovery  upon  a  promise  by  defend- 
ant, as  an  inducement  to  plaintiff  to  fur- 
nish materials  to  a  contractor,  to  pay  for 
such  materials  from  money  due  the  con- 
tractor. Park-Robertson  Hdw.  Co.  v. 
Copeland.  11  Ala.  App.  447,  66  ?o.  880. 

Variance. — Where  plaintiff  sues  on  the 
common  counts  and  shows  only  a  right 
to  damages  for  defendant's  breach  of  'an 
executory  contract,  he  fails  to  make  out 
a  case  and  can  not  recover.  Elrod  Lum- 
ber Co.  V.  Moore,  136  Ala.  430,  «S  So. 
175. 
j  az.  Evidence. 

1  of  Proof. — Although  the  plain- 


tiff in  assumption  proved  indebtedness 
due  from  defendant  to  another,  she  cpuld 
not  recover  where  she  failed  to  show 
any  indebtedness  to  herself,  or  how  or 
why  she  should  recover  a  judgment  or 
recover  on  an  indebtedness  due  the 
other.  Mobile  West  Shore  Tract.  Co,  v. 
Austin,  197  Ala.  433,  73  So.  4. 

A  count  of  the  complaint  in  assumpsit 
averred  that  on  a  specified  date  the  char- 
ter of  a  vessel  stood  in  the  name  of  a 
company,  and  that  plaintiff  then  con- 
tracted with  the  charterer  and  another 
whereby  the  charterer  transferred  and 
assigned  the  charter  to  defendant,  the 
consideration  for  the  transfer  being  de- 
fendant's promise  to  pay  to  a  bank  as 
trustee  a  certain  sum,  half  to  be  paid  for 
the  use  and  lieriefit  of  the  charterer  com- 
pany, the  other  half  for  the  use  and  ben- 
efit of  plaintiff,  and  the  count  further 
averred  that  the  charterer  made  the 
transfer  of  the  charter  in  accordance 
with  the  contract,  but  that  defendant 
failed  and  refused  to  pay.  Held,  that  un- 
der the  averments  plaintiff  assumed  the 
affirmative  oblifiation  to  show  a  promise 
to    the   bank.     Martin  v.   Powell    (Ala.), 

75  So.  35*. 

Admissibility. — In  an  action  of  as- 
sumpsit tor  money  due  plaintiff  under  an 
agreement  to  pay  defendant  the  debt  of 
a  third  person,  it  was  proper  to  permit 
defendant  to  show  by  debtor's  testimony 
how  much  the  debtor  owed  defendant, 
Williams  V.  Shows,  197  Ala.  596,  73 
So.  99. 

In  an  action  of  assumpsit  based  on 
plaintiff's  agreement  to  pay  a  debt  of  a 
third  person  to  defendant,  there  was  no 
reversible  error  in  allowing  debtor  to 
testify  as  to  what  property  was  included 
in  his  mortgage  to  defendant,  and  by  the 
defendant  transferred  to  plaintiff  at  the 
plaintiff  agreed  with  defendant  to 
pay  the  debt,  Williams  *.  STiows,  197 
Ala.  596,  73  So.  99. 

In  an  action  of  assumpsit,  evidence  as 
to  whether  a  third  party  suing  defend- 
ant had  a  landlord's  lien  on  cotton  in- 
volved was  immaterial.  Williams  v. 
I,   197  Ala.  596,  73  So.  *9. 


In   i 


■    for 


money  due  plaintiff  ilnder  an  agreement 
relating  to  certain  bales  of  cotton,  evi- 
dence as  to  where  the  cotton  was  raised 
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was    immaterial    and    inadmissible.     Wil-   for    the  jury.     Williams 
liams  V.  Shows,  l»7  Ala.  sm.  73  So.  es.       'Ala.  132,  65  So.  839. 


}  84^. Questloiu  for  Jury. 


In 


I  the 


i  for 


money  due  plaintiff  under  an  agreement 
with  defendant  that,  if  plaintiff  would 
pay  the  debt  of  a  third  person,  he  should, 
in  case  defendant  was  successful,  have 
cotton  raised  by  the  debtor,  and  in  de- 
fendant's possession,  but  claimed  by  an- 
other, evidence  held  to  raise  a  question 


§  86. Verdict 

Direction  of  Verdict — Under  the  facts 
in  this  case  plaintiff  was  not  entitled  to 
recover  whether  the  jury  believed  the 
evidence  or  did  not  believe  it  or  whether 
it  believed  parts  of  it  and  rejected  other 
parts  and  hence  it  was  proper  for  the 
court  to  direct  that  plaintiff  was  not  en- 
titled to  recover.  Jarrell  v.  Birmingham 
Water   Wortcs  Co.,   179   Ala.  603,  60  So. 


Astumption. 

See  post,  CONTRACTS.  And  see  the  particular  appropriate  titles.  As  to  as- 
iumption  of  risk,  see  post,  CARRIERS;  MASTER  AND  SERVANT;  NEGLI- 
GENCE; RAILROADS. 
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ATTACHMENT. 

L  Nature  and  Oronndg. 

(A).  Nature  of  Remedy,  Causes  of  Action,  and  Parties. 
§  1.  Nature  and  Purpose  of  Remedy, 
§  2.  Constitutional  and  Statutory  Provisions. 
§  3.  Actions  in  Which  Attachment  Is  Authorized. 

§  7. On  Demands  Not  Liquidated. 

(B)    Grounds  of  Attachment. 

§  29.  Evidence  as  to  Grounds. 
§  29  (1)  Admissibility. 
§  29  (2)  Weight  and  Sufficiency. 
n.  Property  Subject  to  Attachment. 

§  39.  Interests  of  Devisees  or  Legatees. 
in.  Proceedings  to  Procure. 

(A)  Jurisdiction  and  Venue, 

§  42>i,  Authority  of  Courts  in  General. 
§  43yi-  Jurisdiction  of  Particular  Courts. 

(B)  Affidavits. 

§  57.  Averments  as  to  Nature  of  Demand. 
§  72.  Failure  to  Make. 
V.  Levy,  Uen,  and  Cnstody  and  Disposition  of  Property. 
§     98.    Property  Levied  on  under  Other  Process. 
§  1 14.  Delivery  of  Property  on  Forthcoming  or  Delivery  Bond. 
VL  Proceedings  to  Support  or  Enforce. 

§  123.  Process  in  Action  and  Service  on  Defendant. 

§  124>^.  Publication  or  Other  Notice. 

§  128,  Trial  in.  General. 
§   130.  Judgment. 

§   \32yi.  Actions  by  Plaintilf  in  Aid  of  Attachment. 
TH,  Qnasbing,  Vacating,  Dissolution,  or  Abandonment. 
§   142.  Time  for  Attacking  Attachment, 
§   147.  Pleading  in  Abatement,  or  Traverse  of  Grounds  of  Attachment. 

§   148.  Grounds  in  General. 

§   151.  Judgment  or  Order, 

Vm.  Claims  by  Third  Persons. 

§   162.  Claims  or  Liens  Prior  or  Superior  to  Attachment. 

§   163.  Right  to  Assert. 

§  170.  Rights  of  Claimants  of  Property  Attached  in  General. 
§  174.  Proceedings  for  Establishment  and  Determination  of  Claims  to 
Property. 

§  178.  Issues  and  Questions  Considered. 

§   179.  Evidence. 

§   182.  Instructions, 
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§  184. Judgment  and  Enforcement  Thereof. 

X.  Liabilities  on  Bonds  or  Undertakings. 

§  193.  Accrual  or  Release  of  Liability  by  Breach  or  Fulfillment  of  Con- 
ditions. 

§  194. Bonds  or  Undertakings  to  Procure  Attachment. 

§  196. Bonds  or  Undertakings  for  Release  of  Property. 

§  197.  Claimants'  Bonds  for  Possession. 

§  200.  Enforcement  in  Attachment  Suit,  or  Claimant's  Suit. 
XL  Wrongful  Attacbment. 

§  213.  Nature  and  Grounds  of  Liability. 

§  214,  Wrongful  Suing  Out  of  Attachment. 

§  ZlA'/i.  Wrongful  or  Excessive  Levy. 

§  218.  Persons  Liable. 
§  219J4.  Actions. 

§  220.  Nature  and  Form. 

§  227. Questions  for  Jury. 

Cross  References. 

See  the  title  ATTACHMENT,  vol.  2,  p.  1,  and  references  there  given. 

As  to  priority  between  attachment  and  chattel  mortgage,  see  post,  CHATTEt. 
MORTGAGES.  As  to  action  for  malicious  prosecution  for  wrongful  attachment, 
see  post.  EVIDENCE;  MALICIOUS  PROSECUTION.  As  to  effect  of  invalid  levy 
on  jurisdiction  of  nonresident,  see  post,  JUDGMENT. 

I.  NATURE  AND  GROUNDS. 


(A)  NATURE  OF  REMEDY,  CAUSES 
OF  ACTION  AND  PARTIES. 


tract  to  buy  specified  number  of  tons  of 
cotton  seed  at  agreed  price  per  ton,  held 
for  moneyed  demand  amount  of  which 
could  be  certainly  ascertained  within 
Code  190T,  g  3926,  authorizing  issuance 
of  writ  of  attachment  by  clerk  of  cir- 
courC  when  claim  is  for  moneyed 
demand  amount  of  which  can  be  certainly 
ascertained,  as  specified  by  %  2924,  subd. 
Georgia  Cotton  Oil  Co.  v.  Carlisle 
Seed  Co.  (Ala.),  75  So.  BM. 


(B)    GROUNDS    OF    ATTACHMENT. 
§  S9.  Evidence  as  to  Gi 
§  Se  <1)  AdmiaaibiUty. 


§  1.  Nature  and  Purpose  of  Remedy. 

Harsh    and    Extraordinary    Remedy.— 
Attachment   is   in   some   respects   both   a    < 
harsh  and  an  extraordinary  remedy,  a 
for   this  reason   statutes   authorizing  and    : 
regulating  the  proceedings  are  construed    ; 
strictly  in   favor  of  those  against  whoi 
such  statutes  are   employed.     Herrick  i 
Uerrick,  186  Ala.  43»,  GS  So.  146,  147. 

§   2.   Constitutional  and  Statutory  Provi- '  §  S9.  Evidence  as  to  Grotmds. 
aions. 

Attachment  proceedings  are  statutory,  , 
being  unknown  at  the  common  law.  \  Prior  Conveyances  to  Show  Fraud.— 
Herrick  v.  Herrick.  186  Ala.  439,  65  So.  Where  defendant's  property  was  at- 
146,  147.  I  tached   upon     claim   that   he  i  was   fraudu- 

Statutes  Strictly  Construed.— Statutes  I  lently  disposing  of  it,  evidence  of  con- 
regulating  attachment  proceedings  arelveyances  made  shortly  after  the  attach- 
to  be  strictly  construed  in  favor  of  those  ;  ment  was  admissible  to  prove  this 
against  whom  they  are  directed.  Her- ;  intent.  Jackson  v.  Roanoke  Banking 
rick  V.  Herrick,  186  Ala.  439,  65  So.  146.  ;  Co.,  197  Ala.  349,  72  So.  530. 
§    3.  Actions    in  Which    Attachment   Is  i  g  m  (s)  Weight  and  Sufficiency. 

Authorixed.  Pr^^jf    of    Fraud— Instruction.— In    at- 

§  7.  On  Demands  Not  Liquidated.      '  tachment     for  fraudulently    disposing  of 

Suit     for   purchaser's     breach   of    con-  ■  property,    a     requested    instruction    that 
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fraud  is  not  lightly  imputed,  but  must  be 
pUioly  proved,  requires  too  high  a  de- 
gree- of  proof.  Jackson  v.  Roanoke 
Banking  Co.,  1»7  Ala.  349,  7S  ?o.  S30. 

n.    PROPERTY    SUBJECT    TO    AT- 

TACHUBNT. 
\  18.  InterestB  of  Deviaeea  or  Legatees. 
Conditional  Devise. — Under  Code  1907, 
\  SMO,  authorizing  the  levy  of  an  attach- 
ment upon  the  land  of  defendant 
whether  he  own  a  fee-simple  or  less  le- 
gal estate,  the  interest  of  a  son  under  the 
will  of  bis  father  devising  land  to  him 
under  certain  conditions,  being  some 
Vind  of  a  legal  estate,  held  subject  to  at- 
tachment. Tatum  V.  Commercial  Bank, 
etc.,  Co.,  185  Ala.  241,  M  So.  561. 

ni.  PROCEEDINGS    TO    PROCURE. 

(A)  JURISDICTION  AND  VENUE. 
i  ttJ4-  Authority  of  Courts  in  General 

No  Presumption  of  Jurisdiction. — In 
attachment  proceedings  no  presumptions 
are  indulged  in  favor  of  jurisdiction — 
die  jurisdictional  facts  must  appear  of 
rtcord.  Herrick  v.  Herrick,  186  Ala.  439, 
»S  So.  148,  147, 
}  43^.  Jurisdiction  of  Particular  Courts. 

Soperior  CoortB. — The  jurisdiction  ex- 
ercised by  superior  courts  in  attachment 
Iiroceedings  is  special  and  statutory,  and 
nothing  is  intended  to  be  within  their 
jurisdiction  in  such  special  and  statutory 
proceedings  but  that  which  is  expressly 
shown.  Herrick  v.  Herrick.  196  Ala.  439, 
«  ?o.  146,  147. 

(B)  AFFIDAVITS. 

S  S7.  Averments    as  to    Nature  of    De- 
mand. 
Compliance  with  Statute.— Affidavit  on 

which  attachment  was  based,  averring 
facts  which  showed  suit  was  on  moneyed 
demand,  amount  of  which  could  be  cer- 
tainly '  ascertained,  and  that  defendant 
reaided  out  of  state,  and  was  about  to  re- 
moTe  property,  so  that  plaintiffs  would 
probably  lose  debt,  etc.,  was  in  compli- 
ance with  Code  1907,  §  2927.  Georgia 
Cotton  Oil  Co.  *.  Carlisle  Seed  Co. 
(Ala.),  7i  So.  fl84. 
J  71  Failure  to  Hake. 
Affects  Le»y  Not  Writ— The  failure  to 


make  the  additional  affidavit  for  vn  at- 
tachment required  by  Code  1907,  §  2929, 
affects  the  levy  only,  and  not  the  issu* 
ance  of  the  writ,  and  a  proper  complaint 
or  count  should  not  be  stricken  for  that 
reason.  Corona  Coal,  etc.,  Co.  v.  Moore 
Stave  Co.,  186  Ala.  593,  es  So.  61. 

Waiver  by  '  General  Appearance. — A 
general  appearance  by  a  nonresident  de- 
fendant, made  subsequent  to  the  levy  of 
an  attachment,  was  a  waiver  of  the  fail- 
ure to  require  plaintiff  to  file  the  addi- 
tional affidavit  required  by  Code  1907,  S 
2939;  it  being  a  mere  irregularity.  Co- 
rona Coal,  etc.,  Co.  v.  Moore  Stave  Co., 
196  Ala.' 593,  05  So.  51. 

V.  LEVY,     LIEN,     AND     CUSTODY 
AND  DISPOSITION  OF  PROP- 

ERTY. 

§   98.   Property   Levied  on  under   Other 
Process. 

Proiwrty  Already  Attached. — An  at- 
tempted attachment  levy  upon  property 
in  the  hands  of  a  sheriff,  without  the 
consent  of  the  court  which  issued  the  at- 
tachment under  which  the  property  was 
held  is  void  and  creates  no  lien.  Rem- 
ington Typewriter  Co,  v.  Hall,  183  Ala. 
519,  63  So.  7*. 

§    114.  Delivery    of  Property  i  on  Forth- 
coming or  Deliver;  Bond. 

Clerical  Error  in  Bond. — Use  of  the 
name  "Moody"  in  the  condition  of  <a 
forthcoming  bond  different  from  that  of 
"Woody"  in  the  attachment  writ,  re- 
plevin bond,  and  elsewhere  in  the  forth- 
coming bond,  held,  in  view  of  the  papers, 
clerical  error,  not  affecting  the 
nt  as  a  statutory  bond.  Friel  v. 
North  Birmingham  Bldg,  Ass'n,  «  Ala. 
App,   223,  60  So.  5,'-.3. 

VI.  PROCEEDINGS    TO    SUPPORT 
OR  ENFORCE. 

§  123.  Process  in  Action  and  Service  on 
Defendant. 

§    124^.  Publication  br  Other  No- 

tice. 
Necessity  of  Recital  in  Record. — Un< 
der  Code  1907,  |  2931,  providing,  that  on 
attachment  against  a  nonresident  the 
clerk  shall  advertise  the  attachment  and 
levy  in  some  newspaper  and  mail  a  copy 
to  the  defendant,  if  his  residence  ia 
known     or   can     be   ascertained,     default 
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judgment,  in  a  suit  against  a  nonresident 
begun  by  attachment,  held  valid,  though 
the  record  did  not  affirmatively  show 
that  a  copy  of  the  advertisement  was 
mailed  to  defendant.  Herrick  v.  Her- 
rick,  186  Ala.  439,  65  So.  146. 
%  19S.  Trial  in  General. 

HiBleadiuE  InstructionB, — In  an  attach- 
ment for  fraudulently  disposing  of  prop- 
erty, a  requested  instruction  that  unless 
a  ground  alleged  in  the  attachment  affi- 
davit existed,  the  jury  should  not  con- 
sider conveyances  made  after  the  levy 
and  should  find  for  defendant,  held  mis- 
leading. Jackson  V.  Roanoke  Banking 
Co.,  1»7  Ala,  34«,  73   So.  530. 

A  requested  instruction  in  attachment 
against  two  partners  for  fraudulently 
disposing  of  property,  that  if  the  part- 
nership's assets  exceeded  its  indebted- 
ness, one  partner  had  as  much  conirot 
over  the  assets  as  the  other,  held  mis- 
leading and  argumentative.  Jackson  v. 
Roanoke  Banking  Co.,  197  Ala.  349,  73 
So.  S30. 
%  ISO.  Judgment. 

Judgment  against  Nonresident  aa  in 
Rem  or  in  Personam.— Judgment  against 
nonresident  defendant,  served  only  by 
publication,  with  attachment  and  sale  of 
property,  held  a  judgment  in  rem.  and 
not  in  personam,  affecting  only  property 
seized  under  attachment.  Hood  *.  Com- 
mercial Germania  Trust,  etc..  Bank,  12 
Ala.  App.  ill,  87  So.  721,  certiorari  de- 
nied in  Ex  parte  Hood,  191  Ala.  663,  67 
So.  1017. 

%  138^.  Actions   hy    PlaintifF  in  Aid    of 
Attachment. 

Equitable  Relief. — Where  property  has 
been  attached  in  a  suit  against  one  not 
the  owner,  an  attaching  creditor  of  the 
owner,  who  has  acquired  no  lien  or  judg- 
ment against  the  debtor  by  his  attempted 
attachment,    can   not    maintain  a    bill  in 
equity  against  the   other  attaching  cred- 
itor    for    the     property,     but     must    look 
alone    to    the   attachment    statute    tor   his 
remedy.      Remington    Typewriter    Co.   v. 
Hall,  1»3  Ala.  519.  63  So.  74. 
VII.    QUASHING,    VACATING,    DIS- 
SOLUTION, OR  ABANDON- 
MENT. 
I  119.  Time  for  Attacking  Attachment. 

Time  to  Plead  in  Abatement. — A  plea 
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in  abatement,  questioning  the  existence 
of  the  ground  on  which  an  attachment 
was  sued  out,  which  was  not  tiled'  for 
more  than  a  year  after  defendant  had 
replevied  the  property,  was  not  filed  in 
time,  under  Code  1907,  §  S347.  Id.,  p. 
1520,  rule  12,  and  the  court  could  prop- 
erly refuse  to  consider  it.  Wilson  v. 
Callan,  9  Ala.  App.  265,  63  So.  27. 
§  147.  Pleading  in  Abatement,  or  Trav- 
erse of  Grounds  of  Attachment 

See  ante,  "Time  for  Attacking  .\ttach- 
ment,"  §  142. 
§  lU.  Grounds  in  General. 

Statutory  Provisions. — Omission  From 
Code  1907,  %  2966,  of  the  provision  of  the 
Code  of  1996,  g  S65,  that  "the  defendant 
must  not  deny  or  put  in  issue  the  cause 
for  which  the  attachment  issued,"  re- 
vives the  law,  as  it  existed  before  the 
enactment  of  that  provision,  that  matter 
in  abatement,  not  appearing  on  the  face 
of  attachment  proceedings,  should  be 
presented  by,  plea  in  abatement.  Wil- 
son V.  Callan,  9  Ala.  App.  365,  63  So.  t1. 
%  151.  Judgment  or  Order. 

Upon  the  return  of  a  veidict  in  favor 
of  defendant  on  a  plea  in  abatement  at- 
tacking a  writ  of  attachment,  the  court 
could  not  grant  a  motion  to  dismiss  the 
suit,  where  the  isstie  raised  only  went  to 
the  question  of  the  existence  of  a  lien, 
since  by  the  express  provisions  of  Code 
1907,  §  4770,  plaintiff  could  still  recover 
judgment  for  the  debt.  Pitard  v,  Mc- 
Dowell, 6  Ala.  App.  236,  «0  So.  555. 

VIII.  CLAIMS  BY  THIRD  PERSONS. 

§  les.  Claims  or  Liens  Prior  or  Superior 
to  Attachment. 

§  1«3. Right  to  Assert. 

A  surety  on  a  replevy  bond  who  be- 
fore forfeiture  and  according  to  its  terms 
delivered  the  property  to  the  sheriff  not- 
withstanding any  interest  in  the  property 
which  he  may  have  had,  might  then  as- 
sert any  claim  which  he  could  have  as- 
serted before  the  bond  was  executed. 
Brothers  v.  Russell,  195  Ala.  643,  71  So. 

4^0. 

Mortgagee  Claiming  against  Landlord's 
Lien.— Under  Code  1907.  §§  6039-6M3, 
complainant,  the  mortgagee  of  cotton, 
not  claiming  primary  ownership  thereof, 
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could  inCervene  in  attachment  suit  to  en- 
force a  landlord's  lien,  only  to  assert  a 
Eien  paramount  to  the  landlord's  lien. 
Brothers  v.  Russell,  1»5  Ala.  643,  71  So. 
4W. 

I  170.  Rights   of  Claimants  of   Property 
Attached  in  General. 

Excetiive  Levy  or  Wrongful  Levy. — 
A  right  of  a  claimant  of  goods  attached 
as  the  goods  of  another  against  the  at- 
Udiing  creditor  depends  on  the  fact  of 
the  levy  and  not  on  an  excessive  levy, 
which  is  but  an  abuse  of  the  process  for 
which  a  stranger  to  the  writ  of  attach- 
ment can  not  recover.  Brock  v.  Young, 
T  Ala.  App.  631,  «2  So.  3SC. 

Eitoppel  to  Qneadon  Levy. — Filing  of 
claim  suit  and  bond  in  attachment  es- 
tops claimant  from  disputing  or  ques- 
tioDtng  levy,  or  mere  irregularities  in 
process,  and  matters  which  do  not  af- 
firmatively show  on  their  face  that  proc- 
ess was  void.  Hill  V.  Rentz  (Ala.),  78 
So.  881. 

S    174.    Proceedings    for    Establishment 
and     Determination     of     Claims     to 
Property. 
S  17B, Issues  and  Questions  Consid- 
ered. 

Priority  of  Liens  and  Value  of  Prop- 
erty.—On  the  trial  of  attachment  suit, 
intervener  was  entitled  to  have  deter- 
mined question  whether  his  lien  should 
be  first  satisfied,  and.  if  it  was  deter- 
mined that  landlord  had  prior  lien,  to 
have  determined  value  of  property. 
King  (f.  Central  Hdw.  Co.   (Ala.),  7S  So. 

«7. 

Same— Transfer  of  Right  of  Action. — 
That  right  of  action  was  transferred 
pending  attachment  suit,  and  that  com- 
plaint was  amended  to  show  that  there- 
after suit  would  be  prosecuted  for  bene- 
fit of  transferee,  was  of  no  concern  to 
intervener  claiming  prior  lien.  King  v. 
Central  Hdw.  Co.  (Ala.),  75  So.  967. 
1 178. Evidence. 

Admissibility. — Where  vendor  of  land 
claimed  lien  on  cotton  raised  thereon 
and  sought  attachment,  claimant  of  cot- 
Ion  under  chattel  mortgage  from  vendee 
of  land  could  introduce  evidence  tending 
to  show  nonexistence  of  relation  of 
landlord  and  tenant  between  vendor  and 
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Defining  Exceasive  Levy. — An  instruc- 
tion defining  excessive  levy  of  attach- 
ment as  on  goods  of  value,  more  than 
sutKcient  to  satisfy  the  debt,  should  have 
included  cost  of  levy,  care  of  goods,  etc. 
Brock  V.  Young,  7  Ala.  App.  «31,  62  So. 
396. 

Authorising  Recovery  by  Claimant.— 
In  conversion  for  goods  attached  as 
those  of  another,  an  instruction  held  er- 
roneous as  authorizing  recovery  against 
the  attaching  creditor,  though  plaintiffs' 
claim  to  the  goods,  while  bona  fide,  may 
have  been  fraudulent  as  to  such  creditor 
because  based  on  insuflicient  considera- 
tion. Brock  V.  Young,  7  Ala.  App.  631, 
S2  So.  326. 

§   ISA.   Judgment   and   Enforcement 

Thereof. 

Valne  of  Proper^.— Under  Code  1907, 
I  6041,  value  of  property  attached  should 
have  been  assessed  as  of  time  of  claim 
by  intervener.  King  v.  Central  Hdw, 
Co.  (Ala.),  75  So.  ©67. 

X.      LIABILITIES     ON    BONDS     OR 

UNDERTAKINGS. 
§  193.  Accrual  or  Release  of  Liability  by 
Breach  or  Fulfillment  of  Conditions. 

5  194.  Bonds    or    Undertakings    to 

Procure  Attachment. 
A  surety  on  the  bond  of  an  attachment 
creditor  is  not  liable  for  a  wrongful  at- 
tachment of  goods  belonging  to  a  third 
person,  even  though  his  principal  ratified 
the  tort  of  the  attaching  officer.     Walker 

6  Co.  *.  Norris,  10  Ala.  App.  515.  63  So. 

»35. 

§    196.  Bonds   or  Undertakings   for 

Release  of  Property. 
Bond  by  Stranger — Real  Defendant — 
Where  bond  by  stranger,  who  replevied 
attached  property  under  Code  1907,  5 
2955,  was  conditioned  as  though  the  ac- 
tion was  against  the  stranger,  held,  that 
there  could  be  no  recovery  on  such 
bond  as  a  common  law  or  statutory  ob- 
ligation on  showing  that  real  defendant 
had  failed  in  the  action,  since  this  showed 
no  breach  of  the  bond.  Donaldson  v. 
Wilkerson,  1B2  Ala.  100,  68  So.  S12. 
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S  1*7.  Clainuna'  Bonda  for  PoMes- 

■ion. 
Bond  Inralid  u  SUtntocr  Bond.— Un- 
der Code  IWW,  g  29M,  requiring  bond  for 
replevy  of  attached  goods,  to  be  condi- 
tioned for  return  of  specific  property 
within  30  days  after  judgment,  bond  re- 
quiring delivery  60  days  after  its  issu- 
ance was  not  good  as  a  statutory  bond, 
and  can  not  be  forfeited  summarily  by 
the  sheriff.  Gaut  v.  Beatty  (Ala.),  77 
So.  28. 

§  900.  Enforcement  in  Attachment  Suit, 
or  Claimant's  Suit 
Under  Code  1S07,  §  4313,  providing 
that  if  judgment  is  rendered  against  the 
attachment  defendant  the  court  must 
also  render  judgment  against  the  obli- 
gors on  the  bond  tor  release  of  the  at- 
tachment, a  recital  in  the  judgment  en- 
try that  the  defendant  executed  a  bond 
for  the  discharge  with  a  certain  surety 
is  sufficient,  in  the  absence  of  a  showing 
to  the  contrary,  to  sustain  the  jurisdic- 
tion of  the  court  to  render  judgment 
against  the  surety.  Bank  v.  Arnold  & 
Co.,  13  Ala.  App.  46S,  «8  So.  699. 

XI.  WRONGFUL  ATTACHMENT. 
3  SIS.  Nature  and  Grounds  of  Liability. 

§  S14.  Wrongful  Suing  Out  of  At- 
tachment. 
Injury  to  Credit — It  is  a  legitimate 
ground  for  the  recovery  of  actual  dam- 
ages for  wrongful  attachment  that  there 
has  been  an  injury  to  one's  credit  Bell 
V.  Seals  Piano,  etc.,  Co.  (Ala.),  78  So. 
806. 

§    914^.    Wrongful    or    Exceaaive 

Levy, 

See  ante,  "Rights  of  Claimants  of 
Property  Attached  in  General,"  S  I'O; 
"Instructions,"  §  1«2. 

Liability  for  Acta  of  Officer.— Though 
an  officer  levying  a  valid  attachment  is 
liable  as  a  trespasser  where  he  seizes  the 
goods  of  a  person  not  named  in  the  writ, 
the  party  suing  out  the  writ  is  not  ac- 
countable for  the  acts  of  the  officer, 
though  receiving  the  proceeds  of  the 
levy  and  sale,  unless  he  participated 
or  ratified  the  unlawful  act     Walker  & 


Co. 


.  Norris,  10    Ala.  App.  515,    83  So. 


Same — Receipt  of  Proceeda. — Mere  ap- 
propriation of  the  proceeds  of  a  sale  of 
property  taken  under  attachment  by  the 
ittaching  creditor  will  not,  in  the  absence 
jf  evidence  showing  full  knowledge  on 
his  part  of  the  tortious  nature  of  the 
lire,  show  ratification  of  the  officer's 
ngful  act.  Walker  &  Co.  v.  Norris, 
10  Ala.  App.  SIS,  63  So.  935. 

Same  —  Ratification  after  Notice. — 
Where  attaching  creditors  were  notified 
by  plaintiff  before  the  sale  of  the  prop- 
erty on  attachment  that  it  did  not  belong 
the  debtor,  but  belonged  to  plaintiff. 
and  the  creditors  were  present  at  and 
participated  in  the  sale,  their  conduct 
a  ratification  of  the  unlawful  levy  of 
the  sheriff,  and  rendered  them  equally 
liable  as  trespassers.  Walker  &  Co.  v. 
Norris,  10  Ala.  App.  515,  «3  So.  935. 

§  S18.  Peraoiu  Liable. 

See  ante,  "Wrongful  or  Excessive 
Levy,"  I  zny,. 

§  8191^.  Actiona. 

§  SSO. Nature  and  Fonn. 

In  an  action  of  trespass  by  plaintiff, 
whose  goods  were  seized  under  writ  of 
attachment  directed  against  another, 
judgment  can  not  be  rendered  in  favor 
of  plaintiff  on  the  attachment  bond 
where  it  had  not  been  assigned  to  him  so 
that  he  could  declare  upon  a  breach 
thereof.  Walker  &  Co.  *.  Norris.  10 
Ala.  App.  515,  63  So.  935. 

§  «a7.  Queationa  for  Jury. 

In  trespass  against  officer  and  party 
plaintiff  for  wrongful  attachment,  where 
the  law  and  the  evidence  entitled  plain- 
tiff to  at  least  nominal  damages,  held 
that  plaintiff  was  entitled  to  general  af- 
firmative charge.  Hood  v.  Commercial 
Germania  Trust  etc..  Bank.  12  Ala.  App. 
511,  «7  S'o.  781,  certiorari  denied  in  Ex 
parte  Hood,  191  Ala.  663,  67  So.  1017. 

Whether  Damagca  Sustained.  — 
Whether  a  party  was  damaged  by  a 
wrongful  attachment  held,  under  the 
evidence,  for  the  jury.  Bell  v.  Seals  Pi- 
ano, etc.,  Co.  (Ala.),  78  So.  806. 
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S«  the  particular  appropriate  criminal  titles. 

Attestation. 

See  post,  WILLS. 

ATTORNEY  AND  CLIENT. 

I.  Tbe  Office  of  Attorney. 

(B)  Privileges,  Disabilities,  and  Liabilities. 

§  12.  Regulation  of  Professional  Conduct. 

(C)  Suspension  and  Disbarment. 

§   Myi.  Jurisdiction  of  Courts. 

§   14.  Grounds  for  Suspension  or  for  Striking  from  Roll. 

§  15.  Character  and  Conduct  in  General. 

§  16^.  Misconduct  as  to  Client. 

§  17.  Proceedings. 

§  19.  Nature  and  Form  in  General. 

§  20. Charges  and  Answers  Thereto. 

§  20J/S.  Evidence. 

§  22.  Judgment  or  Order. 

§  23.  Review. 

§  24 J4.  Reinstatement, 
n.  Retainer  and  Anttaority. 

§  52.  Receiving  Payment  or  Security. 

§  53.  \fode  or  Form  of  Payment  or  Security. 

§  57.  Notice  to  Attorney. 
01.  Duties  and  Liabilities  of  Attorney  to  Client. 
§  58.  Negligence  or  Malpractice. 

§  65>^.  Fraud. 

§  67.  Accounting  and  ,Payment  to  Client. 

§  68j^.  Individual  Interest  of  Attorney. 

§  72.  Dealings  between  Attorney  and  Client, 

§  73.  In  General. 

IV.  Compensation  and  Lien  ,of  Attorney. 
(A)   Fees  and  Other  Remuneration. 

§  82.  Employment  of  Attorney. 

§  85.  Value  of  Services. 

§  86.  In  General. 

§  87.  Specific  Services  and  Particular  Cases. 

§  88.  Contracts    for   Compensation. 

§  89.  Making,  Requisites,  and  Validity. 

§  91.  Contingent  Fees. 

§  9\y2.  Construction  and  Operation  of  Contract. 
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§  92>^.  Contracts  for  Division  between  Attorneys,  and  Apportion- 
ment. 
§  95.  Actions  for  Compensation. 
§  99.  Evidence. 

§  99  (1)   In  General. 

§  99  (2)  Employment. 

§  99  (3)  Value  of  Services  or  Amount  of  Compensation. 

§  99  (4)   Performance. 

§  99  (5)   Payment. 

§  100.  Trial. 

(B)  Lien. 

§  101.  Nature  of  Attorney's  Lien. 
§  102.  Statutory  Provisions. 
§  103.  Right  to  Lien. 

§  104,  In  General. 

§  105.  Services  or  Fees  Covered. 

§  106.  Subject  Matter  to  Which  Lien  Attaches. 

§  106  (2)  Judgment  or  Proceeds  Thereof. 

§  106  (4)  Und. 
§  109.  Waiver.  Loss,  or  Discharge. 
§  111.  Protection   against    Settlement  between   Parties. 

§  112:  In  General. 

§  113.  Remedies  of  Attorney. 

§  115.  Enforcement. 

Cross  References. 
See  the  title  ATTORNEY    AND  CLIENT,  vol.  2.  p.  loe.  and  references  there 

In  addition,  see  post,  CHAMPERTY  AND  MAINTENANCE.  As  to  validity  of 
provision  in  mortgage  for  attorney's  fee  for  collection,  see  post,  MORTGAGES. 
\s  to  privilege  of  attorney  against  revealing  identity  of  client,  see  post,  WIT- 
NESSES. 


I.  THE  OFFICE  OF  ATTORNEY. 

(B)       PRIVILEGES.      DISABILITIES. 

AND  LIABILITIES. 
§    IS.    Repilation    of    Professional    Con- 
duct. 

Good  faith  of  counsel  will  be  pre- 
sumed in  the  absence  of  tangible  indica- 
tion to  the  contrary.  Beatty  v.  Palmer, 
196  Ala,  67,  71  So.  433, 

Criticisms  of  Conn  Held  Prima  Facie 
Misconduct. — A  publication  as  to  a  deci- 
sion of  the  court  as  follows:  "I  ac- 
cepted the  decision  in  this  case,  however. 
with  patience,  barring  possible  tempo- 
rary observations  more  or  less  vitupera- 
tive, and  finally  concluded  that,  as  my 
clients  were  foreigners,  It  might  have 
been  expecting  too  much   to  look  for  a 


decision  in  their  favor  against  a  widow 
residing  here" — transcends  the  bounds  of 
privileged  criticism,  and  is  improper  at- 
tack upon  the  integrity  of  the  court,  and 
makes  out  a  prima  facie  case  of  im- 
proper conduct.  In  re  Mitchell,  196  Ala. 
430,  71  So.  467. 

A  publication  as  to  a  decision  of  the 
court  as  follows :  "It  looks  like  the 
court  was  groping  around  in  the  dark 
hunting  for  some  pretext  under  which 
the  complainant's  rights  could  be  de- 
feated. It  is  difficult  to  conceive  what 
the  considerations  would  be  which  would 
actuate  a  court  of  last  resort  to  go  to 
such  lengths  to  beat  a  man  out  of  his 
money  which  he  had  loaned  the  defend- 
ant in  good  faith  in  order  to  build  « 
home    for   her   which    had   sheltered    her 
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and  her  family  for  many  years" — tran- 
Ktndi  the  bounds  of  privileged  crili- 
cism,  and  is  improper  attack  upon  the 
integrity  of  the  court,  and  makes  out  a 
prima  facie  case  of  improper  conduct. 
In  re  Mitchell.  1S6  Ala.  430,  71  So.  467. 

Same  —  Contempt  and  Disclaimer 
Thereof.— See  post,  CONTEMPT. 


i  an.  Jnrisdictioa  of  Courts. 

See  post,  "Reinstatement."  §  B41-S. 

Circuit  Cottrts. — "Under  the  statutes  of 
this  state  (Code,  gg  2991-3008)  jurisdic< 
tion  of  proceedings  for  the  disbarment 
of  licensed  attorneys  is  vested  in  circuit 
courts,  or  courts  of  like  jurisdiction." 
Ex  parte  Peters,  195  Ala.  67,  70  So.  648, 
M9, 

Supreme  Court— Under  Code,  1907,  § 
3008,  the  juris  diction  of  the  supreme 
court  in  disbarment  proceeding  is  strictly 
ippellate.  Ex  parte  Peters,  1B5  Ala.  67, 
TO  So.  648. 
!   11.    Grotmda    for    Suspenaion    or    for 

Striking  from  Roll. 
i  IS. Character  and  Conduct  in  Gen- 
eral 

Offering  Valuable  Consideration  to 
Obtain  Claim  ~  Statute.— Under  Code 
1907,  S  6312,  providing  for  disbarment  of 
any  attorney  offering  or  promising  to 
sire  a  valuable  consideration  to  another 
person  as  an  inducement  for  placing  in 
inch  attorney's  hands  a  demand  of  any 
kind,  the  act  of  an  attorney  in  offering 
to  vote  for  another  as  trustee  in  bank- 
raptcy  in  consideration  of  the  other's 
placing  in  his  hands  a  certain  claim  is 
ground  for  cancellation  of  his  license. 
Wofthen    v.  State.    189  Ala.  395,  66    So. 

Same  —  "Person"  —  "Demand"  — 
"Claim."— As  used  in  Code  1907,  §  6312, 
the  word  "person"  includes  any  entity 
or  individuals  against  which  or  against 
whom  a  liability  may  be  made  or  estab- 
lished, and  the  terms  "demand  of  any 
kind"  and  "claim  against  another"'  in- 
clude a  claim  against  a  bankrupt.  Wor- 
ihen  V.  Sute,  199  Ala.  395,  66  So.  686. 
f  1*^.  HiHCondnct  as  to  Client 

UUappropriation    of  Funds    Collected. 


—Under  Code  lfl07,  g  3992.  an  attorney, 
who  collected  notes  for  his  client  and 
thereafter  advised  the  client  that  the 
money  had  not  been  collected,  held 
guilty  of  deceit  and  of  willful  miscon- 
duct, justifying  a  disbatiment.  Peters  v. 
State,  193  Ala.  5U8.  69  So.  476. 

"Deceit"  —  Willful  Hiaconduct— Stat- 
ute.—Under  Code  1907,  g  3998,  providing 
for  the  removal  or  suspension  of  an  at- 
torney guilty  of  any  deceit  or  willful 
misconduct  in  his  profession,  "deceit" 
means  concealment  or  false  suggestion 
by  an  attorney  in  his  professional  ca- 
pacity or  employment,  to  injure  a  person 
or  to  mislead  a  court.  Peters  v.  Stale, 
193  Ala.  598,  «9  So.  576. 
§  17.  Proceedings. 
§  18.  Nature  and  Form  in  General. 

Penal  and  Quasi  Crii^inal  Statute.  — 
Code  1907,  §  2997,  authorizing  the  insti- 
tution of  proceedings  to  revoke  an  attor- 
ney's license,  being  highly  penal  and 
quasi  criminal  in  character,  should  be 
strictly  construed.  Worth  en  v.  State, 
189  Ala.  395,  66  So.  686. 
%  ao. Charges  and  Answers  Thereto. 

Verification  of  Complaint  —  Informa- 
tion and  Belief. — A  verification  of  a  com- 
plaint on  information  and  belief  held 
sufficient  to  comply  with  Code  1907,  § 
3997.  providing  that  the  accusation  tn 
disbarment  proceedings  shall  be  verified 
by  an  oath  stating  that  the  facts  therein 
contained    are    true.     Worthen    *,    State, 

189   Ala.   395,  «fl  So.   6S6. 

Insufficient  Verification  —  Motion  to 
Strike  Complaint — A  motion  to  strike  a 
complaint  in  disbarment  proceedings, 
because  the  verification  is  insufficient  to 
comply  with  Code  1907.  g  2997.  is  the 
proper  method  of  invoking  the  court's 
ruling    on    the    objection.      Worthen    v. 

State.   IW)  Ala.   395,  66   So.  686. 

§  afP/j.  Evidence. 

Claim  Secured  in  Consideration  of  Val- 
uable Promise. — Evidence  in  an  action 
to  disbar  an  attorney  held  to  show  that 
he  procured  a  claim  against  a  bankrupt 
in  consideration  of  a  promise  that  he 
would  vote  for.  another  for  trustee  in 
bankruptcy  in  violation  of  Code  1907,  § 
6313.     Worthen  v.  State,  189  Ala.  395,  68 

S'o.  686. 
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§  SS. Judgment  or  Order. 

CondnsivenesB  of  Judgment.  —  Under 
Code  1907,  S§  2W1-3008,  judgment  of  trial 
court  in  proceeding  to  remove  and  dis- 
bar attorney  held  final  and  conclusive, 
unless  reversed  or  modified  on  appeal. 
Ex  parte  Peters,  195  Ala.  67,  70  So.  648. 

§  U. Review. 

Failure  to  Object  below — Statutes. — 
Under  Code  1907,  SS  299S,  3002,  relating 
to  disbarment  of  attorneys,  g  300B,  gov- 
erning appeals,  and  %  4143,  inhibiting  ar- 
rest of  judgment  for  any  matter  not 
previously  objected  to  where  the  com- 
plaint contains  a  substantial  cause  of  ac- 
tion, held,  that  an  appeal  from  a  judgment 
of  disbarment  would  not  be  tried  de  novo 
in  the  supreme  court,  and  that  to  obtain 
a  review  of  the  trial  court's  decision  to 
disbar,  rather  than  to  suspend,  it  was 
necessary  to  save  the  question  in  the 
trial  court.  Peters  v.  State,  193  Ala.  598, 
09  So.  576,  cited  in  note  in  Ann.,  Cas. 
1918B,  837. 

%  av/a.  Reinsutement. 

Jurisdiction — Court  Which  Disbarred. 
—While  the  statutes  are  silent  as  to  the 
reinstatement  of  attorneys  against  whom 
a  judgment  of  disbarment  has  been  ren- 
dered, the  court  which  has  power  to  dis- 
bar has  also  the  power  to  reinstate, 
which  will  be  exercised  in  proper  cases. 
Ex  parte  Peters,  195  Ala.  67,  70  So.  648. 

Same — Supreme  Court  —  A  disbarred 
attorney's  petition  for  reinstatement  can 
only  be  addressed  and  must  be  addressed 
to  the  court  which  rendered  the  judg- 
ment of  disbarment,  and  hence  the  su- 
preme court  had  no  jurisdiction  of  an 
original  petition  for  reinstatement  by  an 
attorney  disbarred  by  a  judgment  of  the 
circuit  court  which  had  been  affirmed  by 
the  supreme  court.  Ex  parte  Peters,  195 
Ala.  67,  70  So.  ■M8. 

Reinstatement  after  Term  of  Judg- 
ment of  Disbarment. — The  reinstatement 
of  a  disbarred  attorney  is  not  a  modifi- 
cation or  vacation  of  the  judgment 
within  the  rule  that  judgments  pass  be- 
yond the  court's  power  and  control  after 
the  lapse  of  the  term  at  which  they  were 
rendered.  Ex  parte  Peters,  195.  Ala.  67. 
70  So.  848. 


II.  RETAINER    AND    AUTHORITY. 

§  ft.  RecMving  Payment  or  Security. 

§  93. Mode  or  Form  of  Payment  or 

Security. 

Assignment  of  Running  Account  as 
Credit  on  Note. — An  attorney  has  no  au- 
thority merely  by  virtue  of  his  employ- 
ment and  relationship  of  attorney  and 
client  to  accept  in  lieu  of  cash  a  transfer 
of  a  running  account  against  a  third  per- 
son as  a  credit  on  a  promissory  note 
held  by  his  client.  Hoover  v.  Miller 
(Ala.),  73  So.  817. 
§  17.  Notice  to  Attorney. 

Knowledge  Imputed  to  Client.  — 
Knowledge  of  the  pertinent  facts  re- 
ceived by  an  attorney  while  in  the  au- 
thorized particular  service  of  his  client 
is  imputed  to  the  client,  ffllvey  &  Co.  v. 
Cook,  191  Ala.  228,  68  So.  37, 

Court  Papers  Withdrawn  by  Attorney 
— Presumption  of  Knowledge. — Where 
certain  papers,  which  were  withdrawn 
by  a  party's  attorney  with  consent  of  the 
court,  disclosed  the  existence  of  a  vend- 
or's lien,  such  attorney  presumably  ac- 
quired an  actual  notice  of  the  existence 
of  such  lien,  which  must  be  imputed  to 
his  client.  Silvey  &  Co.  v.  Cook,  191  Ala. 
328.  68  So.  37. 

Notice  before  Employment. — Where  a 
husband  notihed  his  creditor's  attorney 
that  his  wife  owned  land,  title  to  which 
stood  in  his  name,  but  it  did  not  appear 
when  the  notice  was  given,  whether  be- 
fore or  after  the  creditor  instituted  suit, 
such  notice  is  not  notice  to  the  creditor 
of  the  wife's  equity,  as  notice  to  an  at- 
torney only  binds  client  when  given  after 
the  relation  began.  Marshall  v.  Lister, 
196  Ala.  591,  71  So.  411. 

III.  DUTIES  AND  LIABILITIES  OP 

ATTORNEY  TO  CLIENT. 

§  H.  Negligence  or  Malpractice. 

§  esi^. Fraud. 

Good  Faith— Mistake  of  Judgment— 
The  good  faith  of  an  attorney  in  giving 
an  opinion  on  the  validity  of  a  title  to 
land  can  not  be  impeached  by  mistake 
or  errors  of  judgment,  either  as  to  the 
law  or  its  application  to  the  facts.  Sell- 
ers V.  Knight,  185  Ala.  96,  64  So.  329, 
1  in  note  in  Ann.  Cas.  19178.  10. 


ranvGoogle 


§5  67-8; 


Attorney  and  Client 


!  17.  AcconntmE  and  Payment  to  Client. 
I  U^. Individoal  Interest  of  Attor- 
ney. 
Deduction  of   Fee   from    Collections.— 

The  total  sum  of  money  collected  by  an 
»l(ornej  for  his  client,  and  not  the  bal- 
ance alter  deducting  the  attorney's  fee, 
belonga  to  the  client,  and  it  is  the  attor- 
ney's duty  to  pay  the  same  over  without 
unreasonable  delay.  Peters  *.  State,  193 
Ala.  598,  89  So,   576. 

j  71.    Dealings    between    Attorney    and 
Client 

i  7S. In  GeneraL 

Borden  of  UpboldinE  Hortgagc.— 
Where  mortgage,  executed  by  mortgagor 
while  in  jail  to  his  attorney,  is  sought  to 
be  set  aside,  the  attorney  has  burden  of 
showing  the  good  faith  of  transaction. 
and  (hat  no  fraud  or  undue  influence  was 
practiced  on  the  mortgagor.  Long  v. 
Powell,  194  Ala.  i3S,  69  So.  5SS. 

IV.  COMPENSATION  AND  LIEN  OF 
ATTORNEY. 

fA)  FEES  AND  OTHER  REMUNER- 
ATION. 
5  U  Employment  of  Attorney. 

See  post,  "Contracts  for  Division  be- 
tween Attorneys,  and  Apportionment,"  § 
Kyi. 

Implied  Contract. — One  who  accepts 
legal  services  performed  for  him  ' 
his  knowledge  by  an  attorney  is  liable 
on  an  implied  contract  to  pay  the  rea- 
sonable value  of  such  circumstances. 
Martin  v.  Henderson,  12  Ala.  App.  664, 
M  So.  47».  cited    in  note  in    Ann.  Cas. 

191TA,  423. 

NeccMity  of  Contract— Beneficial  Serv- 
ices Ininfficient — That  an  attorney's 
KTvices  may  have  been  beneficial  will 
not  obligate  the  person  benefited  to  pay 
therefor  in  the  absence  of  a  contract  of 
employment.  Tyson  v.  Thompson,  195 
Ala.  2J0.  TO  So.  i649. 

Same— Acceptance  of  Substituted  Serv- 
iced—Where defendant  accepted  legal 
services,  performed  for  him  by  plaintiff, 
*ith  the  understanding  that  such  serv- 
ices were  being  rendered  to  fulfil  the 
contract  of  another  lawyer,  one  S.,  with 
defendant,  after  such  lawyer  had  been 
appointed    circuit    judge,    having    neither 


employed  plaintiff  himself,  nor  through 
s  agent,  plaintiff  could  not  maintain 
iction  against  defendant  for  payment 
for  the  services,  since  the  defendant  had 
the  right  to  choose  his  creditor.  Mar- 
in V.  Henderson,  12  Ala.  App.  564,  68 
lo.  478,  cited  in  note  in  Ann.  Cas.  1917A, 
423. 

Same — Simultaneous  Hiring  by  Two 
Parties. — Where  defendant  attorney  per- 
formed services  for  defendant,  being 
hired  by  such  defendant  to  do  so.  and 
also  being  hired  by  one  S.,  formerly  at- 
torney for  defendant,  who  had  been  ap- 
ted  circuit  judge,  to  complete  his, 
S.'s  contract  with  defendant,  plaintiff 
had  a  right  of  action  against  both  ?.  and 
defendant  for  the  value  of  his  services 
until  he  was  paid  by  one.  Martin  v, 
Henderson.  12  Ala.  App.  564,  «8  So.  47«, 
cited  in  note  in  Ann.  Cas.  191TA,  4S3. 
§  86.  Value  of  Services. 

§  M. In  General.  • 

In  Absence  of  Agreement — One  who 
hires  an  attorney,  nothing  being  said  as 
to  the  amount  of  compensation,  is  liable 
for  the  reasonable  value  of  the  attorney's 
services.     Martin  v.   Henderson,   IS  Ala. 

App.  564,  68  So.  478. 

§  87.  Siwcific  Services  and  Particu- 
lar Cases. 

Foreclosure  of  Mortgage. — Where  a 
mortgage  provides  for  the  payment  of  a 
reasonable  attorney's  fee  in  case  it 
should  be  necessary  to  employ  one  in  the 
collection  of  the  debt,  it  is  a  contract  of 
indemnity  in  favor  of  the  creditor,  and 
entitles  his  attorney  to  reasonable  com- 
pensation, taking  into  consideration  the 
iiature  of  the  employment  and  the  skill 
and  labor  requisite  to  its  discharge. 
Faulk  &  Co.  V.  Hobbie  Grocery  Co.,  1T8 
Ala.  254,  59  So.  450. 

Same — Ten  Per  Cent  of  Amoimt  Se- 
cured.— Where  a  note  secured  by  mort- 
gage provided  for  a  reasonable  attorney's 
fee.  and  the  mortgage  was  foreclosed, 
an  allowance  of  10  per  cent,  on  the 
amount  of  the  face  of  the  mortgage  was 
not  improper,  as  a  matter  of  law,  nor 
I  palpably  excessive,  although  after  the 
proceedings  were  begun,  part  of  the 
mortgage  debt  was  discharged.  Faulk  & 
Co.  V.  Hobbie  Grocery  Co.,  178  Ala.  254, 
'  59  So.  450. 
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I  8S.  Contracts  for  CompeiMation. 

§   M.  Making,   Requisitea,  and  Va- 


Validity  of  Contract.  —  See  post, 
CHAMPERTY  AND  MAINTENANCE. 

§  41.  ContinEeat  Fees. 

i  91%.  Conatruction  and  Operation 

of  Contract. 
Amount  of  Fee.— A  contract  by  which 
a  client  agreed  to  pay  contingent  fee  of 
half  of  recovery  "if  trial  of  cause  is  had" 
and  one-third  if  compromise  was  made, 
the  word  "trial"  meant  trial  on  merits, 
and  where  there  was  no  trial  on  the  mer- 
its, attorney  was  entitled  to  one-third 
only  and  the  client  could  recover  the  dif- 
ference between  one-third  and  one-halt 
paid.  Denson  w,  Caddell  (Ala.).  77  So. 
720. 

S  n^.  Contracts  for  Division  between 
Attomejrs,  and  Apportionment 

See  post,  "In  General,"  §  99  (1). 

Employment  on  Shares  of  Contingent 
Fee~Liabilttr  of  Client— If  an  attorney 
employed  on  a  contingent  fee  agrees  to 
pay  other  attorneys  out  of  his  share  for 
their  aid,  the  client  is  not  liable  for  the 
fees  of  such  attorneys.  Denson  v.  Cad- 
dell (Ala.).  77  So.  720. 

Employment  for  Appellate  Practice- 
Right  to  Compensation.— Where  attor- 
neys employed  by  another  firm  as  asso- 
ciate counsel  were  to  have  a  half  of  fees 
if  the  case  went  to  the  supreme  court, 
and  the  case  went  to  such  court,  the  as- 
sociates are  entitled  to  their  half,  unless 
they  abandoned  the  contract,  or  declined, 
refused,  or  failed  without  excuse  to  per- 
forfti.     Smith  V.  Waldrop  (Ala.).  77   So. 

331. 

Counsel  Not  Contracting  with  Client 
— Interpleader. — The  principle  that  asso- 
ciate counsel  having  no  contractual  re- 
lation with  the  client  can  have  no  claim 
to  any  part  of  the  fund  recovered  has  no 
application  to  a  bill  of  interpleader  to 
determine  rights  to  fees  left  by  the 
client  with  the  clerk  of  court,  in  which 
case  the  fund  will  &e  awarded  according 
to  the  agreement  for  division  between 
the  attorneys.  Smith  *.  Waldrop  (.\la.), 
7T  So.  331. 


9  9S.  Actions  for  Compensation. 

§  »9. Evidence. 

§  99  <I)  In  General. 

Division  of  Fees — Local  Custom. — In 
determining  the  proper  division  of  fees 
between  attorneys  and  associate  counsel 
employed  by  them,  evidence  of  a  custom 
among  members  of  the  city's  bar  where 
an  attorney  engaged  an  associate,  as  had 
been  done,  to  divide  the  fees  equally,  and 
evidence  of  other  employments  between 
the  parties  in  other  similar  cases,  where- 
in the  fees  were  equally  divided,  was  ad- 
missible. Smith  I'.  Waldrop  (Ala.),  77 
So.  331. 

Time  Third  Person  Spent— Material- 
ity.-In  attorney's  action  for  compensa- 
tion, evidence  regarding  time  third  party 
spent  on  litigation  in  question  held  im- 
material.    Lang  r.  Leith  (Ala.  Ak>.),  77 

So.   443. 

§  m  (S)  Employment. 

Presumption  of  Implied  Contract — Re- 
buttal.— The   presumption   arising,    in    the 

absence  of  an  express  contract,  from  the 
acceptance  of  an  attorney's  services  of 
an  obligation  to  pay  what  the  services 
are  reasonably  worth  may  be  rebutted 
by  proof  of  facts  and  circumstances 
showing  that  the  parties  otherwise  in- 
tended.     Tyson    v.    Thompson,    195    Ala. 

230,   70   So.  649. 

Admissibility  of  Entries  in  Attomcr's 
Books.— In  attorney's  action  for  com- 
pensation, where  defendant  introduced 
entry  in  plaintiffs  book  showing  that  de- 
fendant's wife  was  party  to  action  in- 
volved, plaintiff  may  introduce  further 
entry  indicating  his  employment  by  de- 
fendant. Lang  V.  Leith  (Ala.  App.),  77 
So.  445. 

§  99  (3)  Value  of  Services  or  Amount  of 
CompensatioiL 

Members  of  the  bar  are  competent  aa 
experts  to  give  their  opinion  of  the  rea- 
sonable value  of  services  shown  to  have 
been  rendered  by  an  attorney.  Faulk  & 
Co.  V.  Hobbie  Grocery  Co.,  17B  Ala.  254, 
59  So.   450,  cited  in   notes  in   Ann.  Cas. 

1914D,   369,   371. 

Amount  Involved  in  Suit. — In  attor- 
ney's action  for  work  and  labor,  evidence 
regarding  amount  involved  in  contro- 
versy    for    which     charge    was     made    is 


ri^nvGoosle 


S§  99  {3)-104 


Attorney  and  Client 


273 


competent  to  establish  amount  of  re- 
iponsibility  assumed  by  plaintiff.  Lang 
r.  Leith  (AU.  App.),  77  So.  145. 

Cattomary  Fee  to  Show  Reasonable 
Pee.— Where  services  of  the  same  gen- 
eral character  and  extent  are  of  such 
frequent  recurrence  among  the  legal 
profession  that  a  certain  basis  for  esti- 
mation is  customary,  evidence  of  such 
cnstom  becomes  admissible  to  shoi 
what  is  a  reasonable  attorney's  fee. 
Faulk  &  Co.  V.  Hobbie  Grocery  Co.,  178 
Ala.  £5t,  59  So.  450. 

\  99  (4)  Peirfonnance. 

Attwney'B  Conferences  with  Other 
Parties. — In  attorney's  action  for  com- 
pensation,  evideiice  of  conferences  with 
other  parties  in  defendant's  absence  re- 
garding pending  litigation  was  compe- 
tent to  show  that  plaintiff  was  doing 
work  for  which  he  was  employed.  Lang 
p.  Leith  (Ala.  App.),  77  So.  4*5. 

i  W  <»}  Payment 

Borden  of  Proring  Application. — See 
post,  "Trial,"  g  100. 

Admisiibilit7  of  Receipt  Dnted  before 
Services  Rendered.— In  action  for  legal 
services  in  arbitration  proceeding,  ex- 
clusion of  receipt  bearing  date  a  year  be- 
fore sach  proceeding  commenced  was 
not  error.  Pollak  v.  Winter,  197  Ala. 
173,  72  So.  386. 

1 100. TrisO. 

Hisleading  Instructions.  —  Where,  in 
in  attorney's  action  against  an  optionee 
for  examining  an  abstract,  there  was  evi- 
dence that  plaintiff's  services  were  to  be 
paid  for  by  the  owner,  requested  instruc- 
tions that,  if  the  services  were  rendered 
for  defendant  and  accepted  by  him, 
plaintiff  was  entitled  to  recover,  being 
misleading,  were  properly  refused.  Ty- 
son V.    Thompson,  195    Ala.  230,  70    So. 

Bnrden  of  Showing  Application  of 
hyments  Pleaded.— In  action  for  serv- 
>'«^  instruction  that  defendant  must 
(how  to  reasonable  satisfaction  of  jury 
Hut  any  payments  claimed  as  credits 
were  made  on  claim  asserted  in  present 
suit,  and  not  for  services  in  other  mat- 
ttri,  held  not  erroneous.  Pollak  v.  Win- 
1",  197  Ala.   173,  72  So.  386.  ' 


(B)  LIEN. 

§  101.  Nature  of  AttomeT^s  Lien. 

The  theory  upon  which  an  attome7*i 
lien  rests    is  that  from    the  day    of  the 

rendition  of  a  judgment  the  attorney  or 
solicitor  procuring  it  is  regarded  as  an 
equitable  assignee  thereof,  to  the  extent 
of  the  compensation  and  disbursements 
justly  due  him.  Williams  v.  Bradley,  18t 
Ala.  158,  95  So.  S3*. 

"Die  ofRce  and  effect  of  an  attomejr'a 
lien  is  to  assure  the  attorney's  compen- 
sation for  services  rendered  in  the  par- 
ticular matter  progressing  to  the  judg- 
ment. Williams  V.  Bradley,  187  Ala. 
158,  65  So.  634,  cited  in  note  in  Ann.  Caa. 
191SE,  387. 
§  lOS.  Statutory  Provisions. 

Constitiidoiiality  of  Statute. — "Appel- 
lant argues  the  unconstitutionality  of  the 
statute  (Code,  §  3011),  which  declares 
that  attorneys  at  law  shall  have  a  lien 
for  their  fees  'upon  suits,  judgments, 
and  decrees  for  money,'  and  'shall  have 
the  same  right  and  power  over  said 
suits,  judgments  and  decrees,  to  enforce 
their  liens,  as  their  clients  had  or  may 
have  (or  the  amount  due  thereon  to 
them.'  The  constitutional  validity  of 
acts  of  this  sort  has  been  generally  af- 
firmed by  the  courts  in  states  where 
such  acts  have  been  adopted."  Western 
Railway  v.  Foshee.  183  Ala.  183,  192,  «S 
So.  500. 

Code  1907,  g  3011,  giving  an  attorney 
1  lien  on  the  suit,  is  a  general  law,  and 
makes  no  essentially  arbitrary  and  un- 
reasonable classification,  Denson  v.  Ala* 
bama   Fuel,  etc.,  Co.   (Ala,),  73  So.  586. 

Time  When  Statute  EffectiTe.— The 
itatute  (Code  1907.  g  3011)  making  pro- 
'ision  for  liens  in  favor  of  attorneys  be- 
came effective  in  1908,  although  the  right 
o  a  lien  had  been  long  recognized  prior 
thereto,     Williams   v.    Bradley,    187    Ala. 

.58,   05   So,  -534. 

§  103.  Right  to  Lien. 

5  104.  In  General. 

Stipulated    or    Reasonable    Compenaa- 

tion. — An  attorney  has  a  lien  on  a  judg- 
t  obtained  by'  htm  for  his  client  to 
extent  of  his  agreed  compensation 
or  a  reasonable  compensation  in  the 

absence  of  specific  agreement.     Williams 
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V.  Bradley,  187  AU.  158,  65.  So.  534.  cited 
in  note  in  Ann,  Cas.  1916E,  387. 
§  IDS.  Services  or  Fees  Covered. 

Services  in  Particular  ProceedinK. — 
The  lien  of  an  attorney  is  to  assure  his 
compensation  for  services  rendered  in 
the  particular  matter  progressing  to 
judgment.  Williams  v.  Bradley,  187 
Ala.  158,  65  So.  534,  Cited  in  note  in  Ann. 
Cas.  1916E,  387. 
§  loe.  Subject  Matter  to  Which  Lien  At- 

%  IM  (i).  Judgment  or  Proceeds  Thereof. 

The  lien  of  an  attorney  being  to  se- 
cure compensation  in  the  particular  mat- 
ter progressing  to  judgment,  .is  there- 
fore a  charge  alone  upon  the  client's 
property  in  the  judgment  in  the  client's 
favor.  Williams  v.  Bradley,  187  Ala.  158, 
65  So.  534. 
§  lOe  <4)  Land. 

SUtittc.— Code  1907,  §  3011,  giving  at- 
torney's liens  upon  suits,  judgments  and 
decrees  for  money  or  personal  property, 
made  no  change  in'  the  rule  that  an  at- 
torney has  no  lien  on  the  real  estate  of 
his  client.  Harton  v.  Amason,  1*5  Ala. 
664,  71  So.  180. 
§  109.  Waiver,  Loss,  or  Dischaige. 

Extinguished  by  Payment  of  Judg- 
ment.— Where  property  of  a  judgment 
debtor  was  sold  under  execution  on  a 
judgment  on  which  an  attorney  had  a 
lien  for  fees  and,  the  property  being 
bought  by  the  judgment  creditor,  the 
judgment  was  used  in  part  payment  of 
the  price,  the  attorney's  lien  was  lost, 
his  remedy  being  by  an  action  at  law 
against  his  client  for  compensation. 
Williams  v.  Bradley,  187  Ala.  158,  65  So. 
534. 

Property  Conveyed  to  Corporation 
with  Attome3''s  Consent.  —  A  solicitor 
who  approved  a  settlement  agreement 
calling  for  conveyance  of  property  to 
his  client  or  a  corporation  of  which  his 
client  was  president,  cart  not  claim  that 
conveyance  to  the  corporation  was  in 
fraud  of  his  rights  to  his  fee.  Harton  v. 
Amason,  195  Ala.  594,  71  So.  180. 
9  111.  Protection  against  Settlement  be- 
tween Parties. 
3  lis. In  General 

Necessity  of  Separate  Petition  or  Ho- 


tion  by  Attorney. — Neither  a  party  nor 
his  attorney  should  be  heard  to  say  that 
an  agreement  of  compromise  made  by 
the  parties  was  in  actual  or  legal  fraud 
of  the  attorney's  right  to  a  lien;  at  least 
the  attorney  should  be  required  to  show 
by  petition  or  motion  in  his  own  name 
his  right  to  proceed  with  the  suit,  not- 
withstanding the  compromise,  as  the 
courts  are  not  bound  to  inquire  whether 
the  attorney  would  be  satified  with  the 
compromise.  Western  Railway  v.  Fos- 
hee,  183  Ala.  182,  62  So.  500,  cited  in  note 
in  Ann  Cas.  1917A,  571.  See  ante.  AC- 
CORD AND  SATISFACTION;  post, 
COMPROMISE  AND  SETTLEMENT. 
§  113. Remedies  of  Attorney. 

Prosecution  of  Suit — Release  Pendins 
Second  Trial.— Under  Code  1907,  §  3011, 
subd.  2,  giving  attorneys  liens  upon  judg- 
ments, etc.,  for  money,  the  attorney  of 
plaintiff  in  action  for  personal  injuries 
against  railroad,  who  secured  judgment 
which  was  reversed,  could  prosecute 
plaintiff's  right  of  action  to  secure  his 
charges  for  procuring  judgment,  though 
plaintiff,  without  attorney's  consent,  and 
to  defraud  him,  gave  defendant  a  release 
pending  second  trial.  Lowery  v.  Illinois 
Cent.  R.  Co.,  195  Ala.  144,  69  So.  954,  cit- 
ing Fuller  V.  Lanett  Cotton  Mills,  186 
Ala.  117.  65  So.  61. 

Same — Settlement  Pending  AppeaL — 
Under  Code  1907,  §  3011,  subd.  2,  giving 
attorneys  liens  on  suits,  judgments,  and 
decrees  for  money,  and  declaring  that  no 
person  shall  satisfy  the  suit,  judgment 
or  decree  until  the  lien  of  the  attorney 
is  satisfied,  etc.,  an  attorney  for  plaintiff 
has  a  lien  on  the  cause  of  action,  and 
may  intervene  to  prosecute  an  appeal 
from  a  judgment  for  defendant,  notwith- 
standing a  settlement  of  the  cause  pend- 
iiiE  the  appeal.  Fuller  v.  Lanett  Cotton 
Mills,  186  .\la.  117,  M  So.  61. 

Defense    of      Champertoua    Contract — 
How   Set  up.— See  post,   CHAMPERTY 
AND  MAINTENANCE. 
§  lis.  Enforcement. 

Necessity  of  Service  of  Process. — Un- 
der Code  1907,  §§  3011,  3098,  4853,  an  at- 
torney's lien  on  the  suit  is  not  depend- 
ent on  service  of  process,  since  filing  of 
complaint  at  law  or  bill  in  chancery  is 
commencement  of  the   suit.     Denson    v. 
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Ahbanii    Fuel,  etc.,    Co.    (Ala.),  73    So. 
Sii. 

Intcrrentioii  by  Attorney. — On  inter- 
vention to  enforce  attorney's  lien,  lia- 
tnlily  will  be  determined  as  in  the  orig- 
inal suit;  proof  of  settlement  being 
admissible  only  to  show  acquittance  to 
«tMt  of  client's  interest.  Denson  v.  Ala- 
bama Fuel,  etc.,  Co.  (Ala.),  73  So.  535. 

Admiwibility  of  Evidence — Settlement 
by  ^attiei.— On  intervention  by  attorney 
to  enforce  lien,  where  there  was  evidence 


of  agreement  that  original  plaintiff 
should  receive  one- half  of  amount  re- 
covered by  attorney,  contract  of  settle- 
ment between  original  parties  was  ad> 
missible  in  evidence.  Denson  v.  Ala- 
bama Fuel,  etc.,  Co.  (Ala.),  73  So.  525. 
Question  (or  Jury.— In  proceedings  to 
establish  an  attorney's  lien,  conflicting 
evidence  held  to  present  a  question  of 
fact  as  to  the  existence  or  waiver  of  the 
lien.  Denson  v.  Alabama  Fuel,  etc.,  Co. 
(Ala.),  73  So.  525. 


ATTORNEY  GENERAL. 

I  1.  Powers  and  Duties. 

§  ZYz. Bringing  and  Prosecution  of  Actions. 

Cross  References. 
Stt  the  title  ATTORNEY  GENERAL,  vol.  3.  p.  l«,  and  references  there  given. 

}  1.  Powers  and  Dntiea. 

I  ^ Bringing  and  Prosecution  of 

Actiont. 
Directing  Solicitor  to  ProBecute  Cases 
in  Another  Circuit— Necessity  for  Writ- 
Wa  Order.— Under  Acts  1915,  p.  719,  au- 


thorizing the  Attorney  General  to  direct 
citor  of  one  circuit  to  prosecute 
in  another,  no  written  order  is  re- 
quired to  show  the  authority  of  such  vis- 
iting solicitor.  Jones  t/.  Stale  (Ala, 
App.),  75  So.  830. 


Attorney  in  Fact. 

See  post.  PRINCIPAL  AND  AGENT. 

Attorneys'  Fees. 

See  ante,  ATTORNEY  AND  CLIENT;  post,  BILLS  AND   NOTES. 


) 


AUCTIONS  AND  AUCTIONEERS. 

§  3.  Licenses  and  Taxes. 

Cross  References. 
Ste  the  title  AUCTIONS  AND  AUCTIONEERS,  vol.  2,  p. 
there  given. 


I  1.  Liceiuei  and  Taxes. 

Since  Acts  1915,  p.  490,  g  1.  subsec.  2, 
imposes  a  license  tax  on  auctioneers 
only  when  doing  business   in  cities  and 


142,  and  refer 

a  public  out- 


towns,  fl,  person  conducting  a 
cry  outside  any  city  or  town  is  not  lia- 
ble  for   the   tax.     State  v.    Pearce    (Ala. 

App.),  75  So.  275. 


Audita  Querela. 

See  the  title  AUDITA  QUERELA,  vol.  2,  p.  143,  and  references  there  given. 
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Authentkatioii. 

Sec  the  particular  appropriate  titles. 

Authority. 

See  post,  PRINCIPAL  AND  AGENT;  and  other  appropriate  titles. 

Automotnles. 

See  post,  HIGHWAYS;  MASTER  AND  SERVANT;  NEGLIGENCE. 

AvoiclaiKe. 

See  the  particular  appropriate  titles. 

Award. 

See  ante,  ARBITRATION  AND  AWARD;  post.  COSTS. 


See  post,  CARRIERS. 
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BAIL. 

n.  In  Oriminal  Oases. 

§  17.  Right  to  Release  on  Bail. 

§  19.  Bailable  Offenses. 

§  25.  Proceedings  to  Admit  to  Bail. 

§  42.  Relief   from  Liability  or  Forfeiture. 

§  44.  Surrender  of  Principal. 

§  45.  Action  or  Scire  Facias  on  Bond,  Undertaking,  or  Recc^izaocc. 

§  56.  Judgment  and  Enforcement  Thereof. 

§  57.  Appeal  and  Error. 

Cross  References. 
Se<  the  title  BAIL,  vol.  a,  p.  145,  and  references  there  given. 

As  to  suspension  of  sentence  'by  bail  on  appeal,  see  post,  CRIMINAL  LAW.    As 
admiasibililty  of  bail  bond  in  evidence  in  action  for  false  imprisonment,  see  post, 

.dmittingr  to   bail,   see  post. 


I  evidence 
FALSE    IMPRISONMENT.    As   to   review   of  ordei 
CRIMINAL  LAW. 


II.    IN    CRIMINAL   CASES. 
i  17.  Risht  to  Release  on  BaiL 
i  U.  'Bailable  Offenses. 

Capital  Cases— Constitutional  Provi- 
■ion^Under  Const.  S  IS,  allowing  bail, 
except  in  capital  cases,  "when  the  proof 
is  evident  or  the  presumption  great," 
held,  that  the  proof  was  not  evident  or 
the  presumption  great,  where  from  the 
evidence  adduced  a  welt-founded  doubt 
existed  as  to  murder  in  the  first  degree, 
or  where  the  court  could  not  sustain  a 
conviction  in  that  degree.  Franks  v. 
State.  11  Ala.  App.  70,  66  So.  8S7. 
i  U.  Proceedings  to  Admit  to  Bail. 

A  probate  court's  action  in  admitting 
one  indicted  for  murder  to  bail  on  oral 
testimony  will  not  be  reversed,  unless 
contrary  to  the  great  weight  of  evidence. 
State  V.  Reeves  (Ala,  App.),  72  So.  509. 
S  4L  Relief  tnta  Liabili^  or  Forfeiture. 
§  M.  -^^  Surrender  of  Principal. 

When  Bail  Hay  Arrest  Principal.— The 


bail  of  one  accused  of  crime  are  not  en- 
titled to  arrest  him  without  a  warrant, 
except  under  a  certified  copy  of  the  bond, 
as  prescribed  by  Code  1907,  §  63S1.  Nich- 
olson V.  Killpatrick,  188  Ala.  2S8,  66  So.  B. 

§  U.  Action  or  Scire   Facias   on  Bond, 
Undertaking,  or  Recognizance. 

§   56.   Judgment  and   Enforcement 

Thereof. 

Judgment  in  Excess  of  Bond. — A  judg- 
ment on  a  forfeited  bail  bond  rendered 
against  the  sureties  for  more  than  the 
face  of  the  bond  is  erroneous.  Graham 
V.  State,  13  Ala.  App.  503.  67  So.  624. 
§  S7.  —  Appeal  and  Eiror. 

See  post,  CRIMINAL  LAW. 

Correction  of  Judgment  on  AppeaL — 
Where  a  judgment  on  a  forfeited  bail 
bond  is  appealed  from  because  rendered 
for  more  than  the  face  of  the  bond,  the 
judgment  will  be  corrected  at  the  ex- 
pense of  appellee  and  affirmed.  Graham 
V.  State,  12  Ala.  App.  502,  ST  So.  624. 
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BAILMENT. 

§     1.  Nature  and  Elements  in  General. 
§     5.  Title  and  Rights  to  Property. 

§     7.  Estoppel  of  Bailee  to  Deny  Title  of  Bailor. 

§     8.  Care  and  Use  of  Property,  and  Negligence  of  Bailee. 

§  10. Bailments  for  Sole  Benefit  of  Bailor. 

§  12.  Conversion  by  Bailee. 

§  12>i.  Wrongful  Delivery  by  Bailee. 

§  13.  Compensation  and  Lien  of  Bailee. 

§  13  (1)  Right  to  Compensation. 

§  13  (2)   Lien  in  General. 

§  13  (3)   Possession  of  Property.     . 

§  13  (4)   Waiver  or  Loss  of  Lien. 
§  15.  Rights  and  Liabilities  as  to  Third  Persons. 
§  18.  Actions  between  Bailor  and  Bailee. 

§  19.  Nature  and  Form. 

§  21.  Defenses. 

§  22.  Time  to  Sue,  and  Limitations. 

§  23.  Pleading. 

§  24.  Evidence. 

§  26.  Trial. 

§  28.  Actions  by  or  against  Third  Persons. 
Cross  References. 
See  the  title  BAILMENT,  vol.  8,  p.  168,  and  references  there  given. 
In  addition,  see  ante.  ANIMALS;  post.  MASTER  AND  SERVANT. 


§  1.  Nature  and  Elements  in  CeneraL 

A  bailee  is  a  species  of  agent  to  whom 
something  movable  is  committed  in  trust, 
not  for  the  bailee,  hut  for  another.  Co- 
wart  t'.  Stale  (Ala.  App.).  7S  So.  711. 

What  Constitutes  a  Bailment  in  Gen- 
eral.—Cook,  etc..  Contracting  Co.  v.  Bell, 
177   Ala.   618,  59   So.   273.     See  the  title 
BAILMENT,  §  1,  vol,  2,  p.  169. 
§  6.  Title  and  Rights  to  Propertj. 

§  7.  Estoppel    of    Bailee    to    Deny 

Title  of  Bailor. 

A  bailee  employed  for  a  compensation 
to  keep  possession  of  property  can  not 
show  as  a  defense  to  an  action  against 
bim  for  its  conversion  that  he  repudiated 
his  trust,  and  was  holding  possession  of 
such  property  for  himself.  Plummer  v. 
Hardison,  8  Ala.  App.  525.  «0  So.  SOZ. 
§  8.  Care  and  Use  of  Property,  and  Neg- 
ligence of  Bailee. 

§  10.  Bailments  for  Sole  Benefit  of 

Bailor. 

Liable    for   Grow    Negligence   or   Bad 


Faith  Only.— Where  a  mechanic  agreed 
to  repair  »n  automobile  gratuitously, 
and,  after  making  the  repairs,  took  the 
car  on  a  trial  trip  to  ascertain  whether 
they  were  successful,  he  was  still  acting 
as  a  bailee  without  reward,  and,  as  such, 
was  liable  for  damages  only  in  case  they 
resulted  from  his  gross  negligence  or 
bad  faith.  Thomas  v.  Hackney,  193  Ala. 
27.   68    So.    396. 

§  IS.  Conversion  by  Bailee. 

See  post,  "Wrongful  Delivery  by 
Bailee,"  §  12^. 

Ordinarily  a  bailee's  use  of  a  chattel 
in  a  different  way  or  to  greater  extent 
than  authorized  constitutes  "conver- 
sion" for  which  trover  may  be  main- 
tained. Burns  v.  Cline  (Ala.  App.),  77 
So.   489. 

An  attempted  assignment  by  a  bailee  . 
contrary  to   the   terms  of  a  bailment    is 
a     conversion.      Gwin    v.     Emerald     Co. 
(Ala.),  78   So.   758. 
§  \%%.  Wrongful  Delivery  by  Bailee. 

See  post.  "Rights  and  Liabilities  as  to 
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Third    Persons."    §    15;    "Actions    by    or 
against  Third  Persons,"  §  28. 

Delivery  to  Wrong  BaUor  as  Conver- 
lioii.— When  a  bailee  wrongfully  deliv- 
ers property  of  one  bailor  to  another 
bailor,  who  mistakenly  but  in  good  faith 
receives  it  as  his  own  and  converts  it  to 
his  own  use,  the  bailee  is  himself  guilty 
of  wrongful  conversion  and  liable  to  the 
tme  owner,  and  he  can  not  maintain  that 
the  reception  of  the  chattel  by  one  other 
than  the  true  owner  was  tortious.  Pope 
&  Co.  V.  Union  Warehouse  Co.,  195  Ala. 
309,  70  So.   159. 

j  13.  Compensation  and  Lien  of  Bailee. 
S  IS  (1)  Right  to  Compensation. 

See   post,    "Pleading,"    §    33. 

Storage  Charges. — Where  the  owner 
of  a  boom  notifies  a  company,  which  has 
stored  cross-ties  therein  under  a  con- 
tract entitling  it  to  do  so  free  of  charge 
for  an  indefinite  time,  that  a  certain 
charge  will  be  made  for  storage  of  all 
ties  left  in  the  boom  or  thereafter  placed 
therein,  the  act  of  the  company  in  per- 
mitting its  lies  to  remain  in  the  boom 
for  more  than  a  reasonable  time  there- 
after obligates  it  to  pay  the  storage 
charge  specified  in  the  notice.  Ameri- 
can Tie,  etc.,  Co.  v.  Naylor  Lumber  Co.. 
190  Ala.  319,  «7  So.  246.  . 

Where  the  buyer  agreed  that  the  seller 
couia  store  ties  in  a  boom  free  of  charge 
for  an  indefinite  time,  the  seller  was  en- 
titled to  a  reasonable  time  within  which 
to  remove  its  ties,  after  notice  of  ter- 
mination of  the  contract,  before  it  could 
be  charged  for  storage.  American  Tie, 
etc..  Co.  *.  Naylor  Lumber  Co.,  190  Ala. 
319,  67  So.  246. 
!  13  (S)  Lien  in  General 

A  conditional  bill  of  sale  by  seller  pre- 
vents attaching  of  a  materialman's  lien 
in  his  favor  during  time  title  is  retained 
under  the  conditional  bill  of  sale.  Alex- 
ander IT.  Mobile  Auto  Co.  (Ala.),  76  So. 
944. 

!  13  (3)  PoBseuion  of  Property. 

There  can  be  no  common-law  black- 
smith's lien  without  continuous  posses- 
sion of  the  property  repaired.  Alexander 
r.  Mobile  Auto  Co.  (Ala.).  76  So.  944. 
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§  13  (4)  Waiver  or  Loss  of  Lien.     . 

Common-law  right  to  retain  property 
until  lien  is  discharged  is  waived  or  lost 
by  release  of  property  without  enforce- 
ment, and  the  artisan  or  machinist  can 
not  thereafter  retake  property  and  hold 
it  under  common -I  aw  right.  Alexander 
V.  Mobile  Auto  Co.  (Ala.),  76  So.  944. 
Third 

See  post.  "Actions  by  or  against  Third 
Persons,"   §    26. 

A  bailee  can  recover  from  one  to 
whom  he  wrongfully  delivers  bailed 
goods  when  such  person  secured  the 
chattel  by  deception  or  fraud  upon  the 
bailee.  Pope  &  Co.  v.  Union  Warehouse 
Co.,  195  Ala.  309,  70  So.  159. 
§  IB.  Acticma  between  Bailor  and  Bailee. 
§   19.  Nature  and  Form. 

Loss  qf  Goods  from  Negligence  after 
Sale.— Cook,     etc..     Contracting     Co.     v. 
Bell.   177  Ala.  618.  69   So.  873.     See  the 
title  BAILMENT,  §  25.  vol.  2,  p.  179. 
§  SI.  Defenses. 

Payment  to  Bailee  as  EstoppeL — The 
owner  of  an  automobile  which  was  dam- 
aged while  in  the  custody  of  a  mechanic 
who  was  repairing  it  is  not  estopped  by 
making  payment  for  the  repairs  from 
setting  up  a  cross-demand  for  the  dam- 
ages.    Thomas  v.  Hackney,  192  Ala.   27, 

«g    So.    296. 

§  88. Time  to  Sue,  and  Limitations. 

Limitation  does  not  begin  to  run 
against  the  bailor,  and  in  favor  of  the 
bailee  until  the  bailee  does  some  act  in 
repudiation  of  the  bailment  with  knowl- 
edge or  sufficient  fact  to  put  the  bailor 
on  notice.  Plummer  v.  Hardison,  6  Ala. 
App.  5B5,  60  So.  502. 
§  83.  Pleading. 

In  an  action  for  storage  cliarges, 
counts  of  the  complaint,  alleging  merely 
that  plaintiff  had  agreed  for  defendant  to 
store  cross-ties  in  plaintiffs  boom  for  an 
indefinite  time,  and  had  terminated  this 
contract  by  a  notice  stating  that  a  cer- 
tain storage  charge  would  be  made  there- 
after, and  alleging  that  defendant,  not- 
withstanding such  notice,  continued  to 
store    ties   in   the   boom,  were   demurra- 
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ble-  for  failure  to  allege  that  defendant 
permitted  the  ties  to  remain  in  the  boom 
for  more  than  a  reasonable  time  after 
the  notice  was  given,  American  Tic, 
etc.,  Co.  V.  Naylor  Lumber  Co.,  190  Ala, 
319,  ST  So.  246. 
S  M.  Evidence. 

Burden  Showing  Misuse  of  Article.  — 
In    an   action    for   conversion   against   a 
bailee    for    misusing    an    article,   plaii 
has    burden   of    proof.     Burns  v.    Cline 
(Ala.  App.),  77  So.  439. 

Burden  of  Showing  Possibility  of  Sav- 
faig  Proper^.— Where  a  mutual  benefit 
bailee,  when  sued  for  loss  or  injury 
the  goods,  shows  that  the  property  was 
destroyed  or  injured  as  the  result  of  an 
accidental  fire  not  due  to  his  own  neg- 
ligence, the  burden  shifts  to  the  bailor 
to  show  that  the  property  could  never- 
theless have  been  saved  but  for  the  want 
of  proper  care  on  the  part  of  the  bailee 
in  failinK  to  take  proper  measures  for 
its  protection  against  loss  in  case  of  fire. 
Bricken  v.  Sikes,  14  Ala.  App.  IBT,  63 
So.  801. 

Burden  of  Showing  Freedom  from 
Negligence. — Where  a  gratuitous  bailee 
of  an  automobile  merely  showed  that  the 
car  was  injured  in  a  collision,  the  owner 
is  entitled  to  damages;  since  the  burden 
was  on  the  bailee  to  show  that  he  exer- 
cised the  slight  care  required  of  him. 
Thomas  v.  Hackney,  192  Ala.  37,  68  So. 
296. 

Where  a  bailor  sues  a  bailee  for  hire 
for  loss  or  injury  to  the  goods,  and 
proves  the  bailment  and  the  injury,  or  a 
failure  to  redeliver  the  goods  on  de- 
mand, or  redelivery  in  a  damaged  con- 
dition, the  burden  of  proof  shifts  to  the 


bailee  to  prove  his  freedom  from  negli- 
gence, which  he  may  satisfy  by  showing 
that  the  loss  was  caused  by  an  acci- 
dental Are  not  due  to  his  own  negligence. 
Bricken  v.  Sikes,  U  Ala.  App.  1ST,  68 
So.  SOI. 
§  M.  Trial. 

Quiestions  for  Jury— Care  Required  of 
Bailee. — What  constitutes  the  ordinary 
care  for  the  preservation  and  protection 
of  the  goods  in  case  of  fire  that  will  re- 
lieve a  mutual  benefit  bailee  from  liabil- 
ity for  their  loss  in  an  accidental  fire 
not  due  to  his  own  negligence  is  for  the 
jury,  when  there  is  substantial  evidence 
on  the  issue.  Bricken  v.  Sikes,  14  Ala. 
App.  187.  68  So.  801. 

Same — Reasonable  Time  for  Giatui- 
totu  Storage  after  Notice, — In  an  action 
on  a  contract  obligating  defendant  to 
pay  storage  charges  on  cross-ties  per- 
mitted to  remain  in  a  boom  for  more 
than  a  reasonable  time  after  notice  that 
a  charge  would  be  made  for  storage,  the 
question  of  reasonable  time  is  for  the 
jury.  American  Tie,  etc,  Co.  v.  Naylor 
Lumber  Co.,  100  Ala.  319,  67  So.  246. 


:  against  Third  Per- 


§  28.  Actions  by  t 
sons. 

See  ante.  "Rights  and  Liabilities  as 
to   Third    Persons,"   §    15. 

Trover  Where  Delivery  to  Wrong 
Bailor. — Where  a  bailee  mistakenly,  and 
wrdngfully  delivers  property  of  one 
bailor  to  another  bailor,  who  mistakenly 
receives  and  converts  it  as  his  own,  the 
conversion,  though  wrongful  as  to  the 
true  owner,  is  not  wrongful  as  to  the 
bailee,  who  can  not  maintain  trover 
therefor.  Pope  &  Co,  v.  Union  Ware- 
house Co..  195  Ala.  309,  TO  So.  159, 


Bdloto. 

See  post,  ELECTIONS. 
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BANKRUPTCY. 

n.  Petition,  Adjndication,  Warrant,  and  Custody  of  Property. 

(C)   Involuntary  Proceedings. 
§  13.  Acts  of  Bankruptcy. 

§  H'A.  Assignment  for  Benefit  of   Creditors,  Trust,  or  Re- 
ceivership. 
§  19.  Adjudication. 
m.  Assignment,  Administration,  and  Distribntion  of  Bankrupt'a  Es- 
tate. 

(A)  Assignment,  and  Title,  Rights,  and  Remedies  of  Trustee  in  General. 
§  24.  Property  and  Rights  Vesting  in  Trustee, 

§  28.  Property  Fraudulently  Conveyed. 

§  35.  Rights  as  to  Pending  Actions. 

(B)  Preferences  and    Transfers  by  Bankrupt,    and    Attachments    and 

Other  Liens. 
§  36.  Preferences  Voidable. 

§  39. Time  of  Giving  Preference. 

§  41>S.  Rights  of  Trustees  as  to  Preferences. 
§  44,  Fraudulent  Transfers. 

§  44^.  Time  of  Making. 

§  46.  Rights  of  Trustee  as  to  Transfers. 
§  47.  Liens  in  General. 

§  48.  Validity  as  against  Trustee. 

§  51.  Liens  Acquired  by  Legal  Proceedings  Prior  to  Bankruptcy. 

§  52.  In  General. 

(Bj4)  Administration  of  Estate. 
§  63.  Collection  of  Assets.* 
§  63j^.  Redemption  of  Property, 
§  64.  Sale  of  Property. 

§  65.  In  General. 

§  67.  Rights  of  Purchasers. 

(C)  Actions  by  or  against  Trustee. 
§  68.  Actions  by  Trustee. 

§  70.  Relating  to  Property  or  Proceeds  Thereof. 

§  71.  Leave  to  Sue. 
§  73.  Defenses. 
§  74.  Jurisdiction. 

§  76.  State  Courts. 

§  78^.  Parties. 
§  80.  Pleading. 
§  81.  Evidence. 

§  81  (1)  Presumptions  and  Burden  of  Proof. 

§  81   (3)  Weight  and  Sufficiency. 

(D)  Claims  against  and  Distribution  of  Estate. 

§  86.  Allowance  or  Disallowance  of  Claims. 

(E)  Accounting  and  Discharge  of  Trustee. 
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§  86J-2,  Close  of  Estate  and  Reopening  of  Proceedings. 
V.  Bights,  Remedies,  and  Discharge  of  Bankrupt. 
§  91.  Actions  against  Bankrupt. 

§  91   (3)  Injunction  and  Stay. 

§  91   (4)  Vacation  of  Stay. 
§     93.  Exemptions. 

§     95.  Property  Exempt. 

§  105.  Conclusiveness  and  Effect  of  Discharge  in  General. 
§  107.  Debts  and  Liabilities  Discharged. 

§  109.  Debts  Not  Duly  Scheduled. 

§  110.  Debts  Created  by  Fraud,  Embezzlement,  Misappropriation, 

or  Defalcation  in  Official  or  Fiduciary  Capacity, 
§  HI,  Effect  of  Discharge  as  to  Codebtors,  Guarantors,  and  Sureties. 

§  113.  Sureties. 

§  114.  Effect  of  Discharge  as  to  Securities  and  Liens. 

§  114  (!^)  In  General. 

§  114  (2)  Mortgages. 
§  116.  Pleading  Discharge. 

§  118.  Reversion  of  Property  or  Surplus  to  Debtor  on  Dismissal,  Com- 
position, or  Dischai^e. 

Cross  References. 

See  the  title  BANKRUPTCY,  vol.  2.  p.  181,  and  references  there  given. 

In  addition,  see  ante.  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS;  post, 
CONSPIRACY;   CONSTITUTIONAL  LAW;  COURTS;   INSOLVENCY. 

As  to  effect  of  decision  of  federal  court  as  to  effect  of  discharge  in  bankruptcy, 
see  post,  COURTS. 


II.       PETITION,       ADJUDICATION, 

WARRANT,    AND    CUSTODY 

OF    PROPERTY. 

(C)  INVOLUNTARY  PROCEEDINGS. 
§  13.  Acts  of  Bankruptcy. 

§   l*i4-  Aasignment  for  Benefit  of 

Creditors,  Trust,  or  Receivership. 

A  general  assignment,  though  not  such 
in  terms,  but  in  legal  effect  under  Code 
leOT,  g  4295,  is  an  act  of  bankruptcy  un- 
der federal  Bankruptcy  Act,  insuring  an 
adjudication  of  bankruptcy  and  distribu- 
tion of  debtor's  assets  by  bankruptcy 
court  Anders  Bros.  v.  Latimer  (Ala.), 
73  So.  925. 
§  19.  Adjudication. 

The  adjudication  of  bankruptcy  is  a 
determination  of  insolvency  and  the  ex- 
istence of  creditors,  not  necessarily  cred- 
itors antecedent  to  a  conveyance,  but  at 
least  subsequent  thereto.  The  debts 
mature   under   the   bankruptcy   act   imme- 


'diately  upon  adjudication.     Cartwright  v. 
West,  185  Ala.  *1.  M  So.  293. 

III.     ASSIGNMENT,     ADMINISTRA- 
TION, AND   DISTRIBUTION 
OF  BANKRUPT'S  ESTATE. 

(A)      ASSIGNMENT,      AND      TITLE. 
RIGHTS.     AND     REMEDIES    OF 
TRUSTEE   IN    GENERAL. 
§   M.    Property    and    Rights    Vesting  in 

Trustee. 
§  «.  Property  Fraudulently  Con- 
veyed. 
Rule  under  Bankruptcy  Act,  §  70.  subd. 
4,  vesting  in  trustee  in  bankruptcy  title 
to  property  transferred  in  fraud  of  cred- 
itors, applies  to  all  property  transferred 
by  the  bankrupt  at  any  time,  in  fraud  of 
creditors  existing  at  the  time  of  the  bank- 
ruptcy.    Barrett  r.  Kaigler   (Ala.),  76  So. 


§  SB.  Rights  as  t 
The  right  of  : 


Pending  Actions, 
trustee  in   bankruptcy 
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to  intervene  in  a  cause  pending  in  a  state 
court  must  be  determined  in  and  under 
(he  practice  and  rules  of  the  state  court. 
Drew  i:  Fort  Payne  Co.,  186  Ala.  285,  6.i 
So.  71. 

A  trustee  in  bankruptcy,  who  assumes 
to  proceed  as  a  party  in  a  cause  in  a 
sute  court  before  the  court  has  either 
affirmatively  or  tacitly  allowed  him  to 
intervene  acts  prematurely,  and  papers 
Hied  by  him  in  the  cause  may  be  on  mo- 
tion stricken  out.  Drew  v.  Fort  Payne 
Co.,  186    Ala.  28S,  65  So.  71. 

(B)  PREFERENCES  AND  TRANS- 
FERS BY  BANKRUPT,  AND  AT- 
TACHMENTS AND  OTHER  LIENS. 

I  H.  Preferences  Voidable. 

S  n. Time  of  Giving  Preference. 

Bankr.  Act,  S  60,  as  to  preferences 
ind  time  of  recording  transfers,  was  de- 
signed to  extend  the  time  within  which 
a  conveyance  or  assignment  or  prefer- 
ence could  be  assailed  and  the  property 
conveyed  or  assigned  subjected  as  as- 
sets for  the  benefit  of  all  the  creditors 
alike,  but  it  did  not  make  void  any  mort- 
gage, conveyance,  assignment,  or  pref- 
erence which  would  not  otherwise  have 
been  voidable  had  it  been  made  within 
the  four  months  of  the  tiling  of  a  pe- 
litioo  in  bankruptcy,  but  had  the  effect 
of  malting  the  date  from  which  the  four 
months  run  start  from  the  recording  or 
filing  for  registration,  rather  than  from 
the  date  of  its  execution.  Gray,  etc., 
Hdw.  Co.  V.  Guthrie  (Ala.),  75  So.  318. 

Mortgage  Held  Valid— Failure  to  File, 
—Under  Bankr.  Act.  §  60,  as  to  prefer- 
ence and  time  of  recording  preferential 
transfers,  if  a  mortgage  given  by  one 
later  becoming  bankrupt  is  valid  when 
made  and  would  not  create  a  prefer- 
ence prohibited  by  the  Bankruptcy  Act 
had  bankruptcy  petition  been  filed  within 
fonr  months  from  ita  execution,  the 
mere  failure  to  tile  for  record  will  not 
destroy  its  validity  or  the  lien  created 
thereby.  Cray,  etc.,  Hdw.  Co.  v.  Guthrie 
(Ala.),  75  So.  318. 

Mortgage  Held  Preferential.— Where 
a  chattel  mortgage  upon  a  stock  of  lum- 
ber of  one  who  became  bankrupt  was 
not  filed  for  record  four  months  before 
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the  petition  in  bankruptcy  was  filed,  and 
by  agreement  between  the  parties  was 
withheld  from  record  for  the  interest  and 
protection  of  the  mortgagor,  the  mort- 
gage was  void  because  within  the  pref- 
erential class  prohibited  by  Bankr.  Act 
July  1,  1698,  c.  541,  §  60,  30  Stat.  562  (U. 
S.  Comp.  St.  1916,  §  9644),  which  pro- 
vides that  where  a  preference  consists  in 
a  transfer,  the  period  of  four  months 
shall  not  expire  until  four  months  after 
the  date  of  the  recording  or  registering 
of  the  transfer,  Gray,  etc.,  Hdw.  Co.  v. 
Guthrie  (Ala.),  75  So.  318. 

§  41^.  Rigbu  of  Trustees  as  to  Prefer- 
ences. 
The  trustee  in  bankruptcy  of  an  in- 
solvent corporation  may  recover  from 
former  shareholders  moneys  received  by 
them  upon  the  sale  of  their  shares  to  the 
corporation  with  knowledge  of  its  in- 
solvency for  the  trustee  as  such  stands  in 
the  place  of  the  creditors.  Sherrill  v. 
Hutson,  187  Ala.  189,  65  So.  538. 

§  44.  Fraudulent  Transfers. 

§  tv/j.  Time  of  Making- 

A  deed  of  a  lot  and  store  dated  March 
31,  1305,  and  not  recorded  until  Decem- 
ber 2S,  1906,  was  fraudulent  and  void  as 
to  all  creditors  of  the  grantor,  whose 
petition  for  adjudication  as  a  bankrupt 
was  filed  in  April,  1906.  Cartwright  v. 
West,  185  Ala.  41,  64  So.  293. 

§  46.  Rights  of  Trustee  as  to  Transfers. 

Setting  Aside.^Trustee  in  bankruptcy 
of  corporation  was  entitled  to  maintain 
bill  to  set  aside  transfers  of  property  hy 
corporation  to  one  of  its  directors  as  in 
fraud  of  its  creditors.  Henderson  v.  Gar- 
ner (Ala.).  75  So.  387. 

Under  Bankruptcy  Act  July  1,  1898,  c. 
541,  §  70,  subd.  4,  30  Stat.  565  (U.  S. 
Comp.  St.  1916.  g  9654).  vesting  in  the 
trustee  in  bankruptcy  the  title  which  the 
bankrupt  had  in  property  transferred  by 
him  in  fraud  of  creditors,  the  trustee 
takes  the  title  and  also  the  right  of  ac- 
tion of  the  creditors,  and  he  may  assail 
the  fraudulent  conveyance  to  the  same 
extent  as  the  creditor,  as  though  the 
debtor  had  not  been  declared  bankrupt. 
Barrett  v.   Kaigler   (Ala.),  76   So.   320. 
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§  47.  Lient  in  General. 

§  48.  VaUdity  as  against  Trustee. 

Code  1907,  §  3481,  subd.  3.  relating 
mortgage  of  corporation's  property,  w 
enacted   for   the  benefit  of  stockholders, 
and  can  not  be  raised  by  the  mortgagor 
corporation's       trustee       in       bankruptcy. 
Stuart   V.    Holt    (Ala.),   73    So.   390, 
§  SI.  Liens  Acquired  b7  Legal  Proceed- 

inga  Prior  to  Bankruptcy. 
§  St.  In  General. 

Attachment — Where   an  attachment 
sued  out  against  a  defendant  within  four 
months    of   his    bankruptcy,  and   is 
solved,  a  garnishment  in  aid  of  such 
tachment  falls  with  it.     Hobson-Starnes 
Coal  Co,  V.  Alabama  Coal,  etc.,  Co.,  18B 
Ala.   481,  66   So.   6E2. 

{B!4)     ADMINISTRATION     OF     ES- 
TATE. 
§  68.  Collection  of  Assets. 

Under  Bankruptcy  Act,  g  70,  subd.  4, 
it  is  duty  of  trustee  to  reduce  to  posses- 
sion all  property  of  bankrupt  subject 
the  payment  of  debts,  for  distribution 
among  the  unsecured  class.  Barrett  v. 
Kaigler  (Ala.),  76  So.  320. 
§  <8f^.  Redemption  of  Property. 

Although  a  trustee  in  bankruptcy  is 
an  assignee  as  contemplated  by  the  re- 
demption statute,  right  to  redeem  lands 
from  a  mortgage  sale  does  not  extend 
under  the  statute  to  a  grantee  or  assignee 
of  trustee  in  bankruptcy.  Wittmeier  v. 
Cranford  (Ala.),  73  So.  981. 
§  M.  Sale  of  Property. 
§  S5.  In  General. 

Incnmbered  Property. — The  right  of  a 
mortgagor  to'  redeem  under  Code  1B07, 
§  5746,  from  foreclosure  within  two 
years,  not  being  subject  to  sale  under  ex- 
ecution,  does  not  pass  to  a  purchaser 
from  the  mortgagor's  trustee  in  bank- 
ruptcy. Leith  V.  Galloway  Coal  Co.,  189 
Ala.  S04,  S«  So.  149. 
S  67. Right!  of  Purchuers. 

After  43  years  from  the  adjudication 
ia  bankruptcy,  and  39  years  from  bank- 
rupt's discharge,  on  his  verified  petition 
that  he  had  surrendered  all  his  property, 
it  may  be  presumed  that  land  of  bank- 


rupt was  assigned  to  his  assignee,  and 
that  there  was  an  order  of  sale,  though 
there  is  no  proof  of  actual  possession  of 
the  land  since  institution  of  the  bank- 
ruptcy proceedings,  and  no  direct  evi- 
dence of  the  assignment  or  order,  aside 
from  the  recital  thereof  in  the  assignee's 
deed,  purporting  to  have  followed  from 
a  sale  by  him,  in  the  course  of  the  bank- 
ruptcy proceedings,  and  the  possible  in- 
ference of  approval  by  the  court  of  the 
sale,  from  a  docket  entry  showing  that 
the  register  and  assignee  certilied  fees 
paid,  when,  if  the  exemption  claimed  be 
excepted,  there  was  no  source  other  than 
the  sale  from  which  the  sum  so  paid  as 
fees  could  have  been  derived.  Laccy  v. 
Southern  Mineral  Land  Co.,  IBO  Ala.  57, 
60  So.  3B3. 

(C)     ACTIONS     BY     OR     AGAINST 

TRUSTEE. 
§  68.  Actions  by  Tnutee. 
§  70.  Relating  to  Property  or  Pro- 
ceeds Thereof. 

Bill  on  behalf  ;of  creditors  by  trustee 
in  bankruptcy  to  enforce  constructive 
trust  in  real  estate  held  by  debtor's  wife 
may  be  maintained  though  there  is  only 
one  creditor  entitled  to  benefit  of  suit. 
Duncan  v.  Luin  (Ala.),  77  So.  T18. 

Statutory       Provisions.  —  Sparks       v. 
Weatherly,  176  Ala.  324.  58  So.  280.     See 
the  title  BANKRUPTCY,  §  70,  vol.  2,  p. 
199. 
§  71.  Leave  to  Sue. 

Under  Bankr.  Act  July  1,  1898,  8  47. 
cl.  2.  30  Stat.  557  (U.  S.  Comp.  St.,  1913, 
§  9631)  requiring  trustees  to  collect  and 
reduce  to  money  the  property  of  the  es- 
tate for  which  they  are  trustees,  the 
trustee  in  4>ankruptcy  of  insolvent  cor- 
poration could  bring  bill  to  recover  un- 
paid stock  subscriptions  without  specific 
authority  from  bankruptcy  court  to  file 
bill  in  state  court.  Porter  v.  Hughes 
(Ala.),  73  So.  400. 
§  78.  IDefenaes. 

Set-Off— Statutory  Provittons. — Under 
Code  1907.  §§  5BSB,  6859,  providing  that 
mutual  debts  may  be  set  off  one  against 
the  other,  etc.,  a  defendant  in  an  action 
by  a  trustee  in  bankruptcy  of  a  corpo- 
ration for  the  value  of  stock  alleged  to 


ranvCOOgiC 


§§73^1  (1) 


285 


hav«  been  transferred  to  defendant  and 
paid  for  out  of  the  funds  of  the  corpo- 
ntion,  and  for  a  loss  sustained  by  the 
corporation  by  the  purchase  of  a  busi- 
ness, may  by  cross-bill  set  off  a  claim 
for  salary  for  services  rendered  for  the 
corporation,  and  for  money  advanced  to 
it  for  the  payment  o(  debts  due  from  it. 
West  V.  Cowan,  189  Ala.  136,  66  So.  818, 
cited  in  note  in  Ann.  Cas.  19iaC,  975. 
)  Ti  Jurisdiction. 

S  74. State  Courts. 

In  a  suit  in  the  state  court  by  a  trus- 
tee in  bankruptcy  to  set  -  aside  voidable 
conveyances  by  the  bankrupt,  it  is  imma- 
lerial  as  to  how  the  fund  is  to  be  admin- 
istered, or  who  is  to  get  the  benefit  of 
-  it,  and  hence  the  validity  of  all  other 
claims  can  not  be  litigated.  Cartwright 
t        r.  West,  185  Ala.  41,  64  So.  393. 

A  bill  in  a  state  court  by  a  trustee  to 
set  aside  a  voluntary  conveyance  by  the 
bankrupt  need  only  show  one  existing 
creditor  who  could  have  avoided  the  con- 
ytytnce,  and  the  court  will  set  it  aside  in 
faTor  of  all  existing  creditors  who  file 
and  prove  their  claims  in  the  bankruptcy 
court    Cartwright  v.  West,  185  Ala.  41, 

H  So.  293. 

i  7m.  Parties. 

A  bill  by  the  trustee  in  bankruptcy  of 
an  insolvent  corporation  to  recover  from 
a  former  shareholder  money  received 
from  the  corporation  upon  purchase  of 
bis  shares  is  not  objectionable  because 
joining  other  stockholders  charged  with 
similar  transactions.  Sherrill  t:  Hutson. 
1ST  Ala.  189,  6S  So.  fi38. 
!  so.  Pleading. 

Trustee's  Action  to  Set  Aside  Convey- 
luces.— A  bill  alleging  that  stock  oE  a 
corporation  was  mainly  paid  for  by  stock- 
worn  merchandise  at  inflated  values 
tnmtd  over  to  it  by  the  stockholders  in 
payment  of  their  stock,  and  that  only  a 
small  portion  of  the  capital  stock  issued 
was  paid  for  in  cash,  did  not  indicate  that 
the  bill  was  filed  for  the  purpose  of  col- 
lecting any  unpaid  subscription,  but, 
taken  with  the  allegations  of  the  insolv- 
ency of  the  corporation,  the  bill  was 
plainly  for  the  purpose  of  setting  aside 
I  transfers  of  property  both  real  and  per- 
sonal by  the  corporation  to  the  defend- 


ant, one  of  Its  directors,  as  in  fraud  of 
rights  of  creditors.  Henderson  v.  Gar- 
ner  (Ala.),   75  So.   387. 

Averment  of  Existing  Creditor  or 
Frandnlent  Intent. — A  bill  by  a  trustee 
in  bankruptcy,  attacking  a  conveyance  as 
voluntary,  must  show  that  there  were  ex- 
isting creditors,  or  charge  a  fraudulent 
intent.  Cartwright  v.  West,  186  Ala.  41. 
64  So.  293. 

Existence  of  Creditors  and  That  De- 
mands Are  Due.~In  a  bill  by  a  trustee 
in  bankruptcy  to  set  aside  a  bankrupt's 
conveyance  as  fraudulent  as  to  subse- 
quent as  well  as  existing  creditors,  the 
averment  of  bankruptcy  is  sufficient  to 
charge  the  existence  of  creditors,  and 
that  their  demands  are  due.  Cartwright 
V.  West.  185  Ala.  41.  ■64  So.  293. 

A  bill  filed  by  a  trustee  to  set  aside 
conveyance  by  the  bankrupt  need  not 
aver  that  the  demands  of  creditors  are 
due,  since  the  debts  mature  under  the 
bankruptcy  act  (Act  July  1,  1898,  c.  641, 
30  Stat.  544  [U.  S.  Comp.  St.  1901,  p. 
3418])  immediately  upon  adjudication. 
Cartwright  v.   West,   185  'Ala.  41,  64  So. 

293. 

Specifying  Creditors  and  Respective 
Debts.— A  bill  by  a  trustee  in  bank- 
ruptcy, charging  such  fraudulent  intent 
as  would  avoid  the  bankrupt's  convey- 
ances as  against  subsequent  creditors, 
need  not  name  all  of  such  creditors,  or 
specify  or  describe  their  respective  debts. 
Cartwright  v.  West,  185  Ala.  41,  64  So. 
293. 

Same— Unsecured  Creditors. — In  a  bill 
by  a  trustee  in  bankruptcy  to  reduce  to 
possession  property  fraudulently  trans- 
ferred, there  is  no  necessity  to  aver  the 
names  of  the  several  simple  contract 
creditors  represented  by  the  trustee,  or 
the  amount  due  each,  or  to  aver  which 
creditors  were  unsecured.  Barrett  v. 
Kaigler   (Ala.),  76   So.   3S0. 

8  81.  Evidence. 

§  81  <1)  Presumptions  and  Burden  of 
Proof. 
Bad  Faith.— In  a  suit  by  a  trustee  in 
bankruptcy  to  set  aside  a  conveyance  by 
the  bankrupt  to  his  wife  as  in  fraud  of 
subsequent  creditors,  the  trustee  had  the 
burden  of  proving  the  bad   faith  of  the 


,v  Google 


§§  81  (1)-91  (4) 


parties.      McCrory    v.     Donald,    1B2    Ala. 
31S,  6S  So.  306. 

ConddcFBtion. — In  a  suit  by  a  trustee 
in  bankruptcy  to  set  aside  the  bankrupt's 
conveyance  made  to  his  wife  after  in- 
solvency, the  burden  of  proof  was  on 
the  wife  to  show  payment  of  a  valuable 
consideration.  McCrory  V.  Donald.  192 
Ala.  312,  68  So.  306. 
§  81  (3)  Weight  and  Sufficiency. 

In  a  suit  by  a  trustee  in  bankruptcy 
to  set  aside  conveyances  of  the  bank- 
rupt to  his  wife  as  in  fraud  of  subsequent 
creditors,  evidence  h»ld  insufficient  to 
show  fraudulent  intent  and  bad  faith  in 
the  transaction.  McCrory  v.  Donald,  192 
Ala.  312,  6S  So.  306. 

In  a  suit  by  a  trustee  in  bankruptcy. 
.  evidence  held  insufficient  to  sustain  a  de- 
cree that  a  conveyance  three  years  before 
the  grantor's  bankruptcy  was  fraudulent 
as  to  his  creditors.  Cartwright  v.  West, 
189  Ala.  41,  64  So.  293. 

(D)     CLAIMS    AGAINST    AND     DIS- 
TRIBUTION OF  ESTATE. 


Diaallowance     of 


9    M.    Allowance 
Claims. 

Effect  of  Decree  Allowing  Claim.— El- 
more, etc,  Co.  V.  Henderson-Mizell  Mer- 
cantile Co.,  179  Ala.  648,  60  So.  S30.  See 
the  title  BANKRUPTCY,  §  B6,  vol.  2, 
p.  804. 


§  M^-  Close  of  Estate  and  Reopening 
of  Proceedings. 

Reopening  of  Estate — Grounds.— Un- 
der Bankruptcy  Act  July  1,  1898,  c.  541, 
§  2,  subd.  8,  30  Stat.  545  (U.  S.  Corap. 
St.  1913,  §  9586),  authorizing  the  court 
of  bankruptcy  to  reopen  estates  when- 
ever it  appears  that  they  were  closed  be- 
fore being  fully  administered,  the  court 
should  reopen  an  estate  on  timely  appli- 
cation whenever  it  shall  be  alleged  and 
shown  that  the  estate  was  closed  before 
full  administration.  Duncan  v.  Watson 
(Ala.),  73  So.  448. 

Petition  to  Reopen — Limitation  of  Ac- 
tions.— An  application  made  under  Bank- 
ruptcy Act,  g  2,  subd.  8  (Comp.  St.  1913, 
§  B586),  to  reopen  a  bankrupt's  estate 
was  made  in  time,  though  more  than  two 


years  had  elapsed  since  the  estate  was 
closed,  and  notwithstanding  §  lid  (| 
9505),  providing  that  "suits  shrill  not  be 
brought  by  or  against  a  trustee  of  a 
bankrupt  estate  subsequent  to  two  years 
after  an  estate  has  been  closed,"  where 
the  petition  to  reopen  was  filed  immedi- 
ately after  the  recording  of  the  alleged 
fraudulent  conveyances  from  the  bank- 
rupt to  his  wife  and  to  his  attorney,  and 
the  bankruptcy  proceedings  were  had  in 
a  part  of  the  state  distant  from  the  land 
conveyed.  Duncan  v.  Watson  (Ala.),  73 
So.   448. 

V.    RIGHTS,   REMEDIES   AND    DIS- 
CHARGE OP  BANKRUPT. 
§  91.  Actions  against  Bankrupt. 
§  01  (3)  Injunction  and  Stay. 

In  suit,  under  Code  1907,  S  *295.  to 
have  mortgage  declared  general  assign- 
ment, where  respondents  asked  abate- 
ment on  account  of  pendency  against 
them  of  bankruptcy  proceedings,  the  pro- 
ceedings should  have  been  stayed,  as  di- 
rected by  federal  Bankruptcy  Act.  An- 
ders Bros.  V.  Latimer  (Ala.),  73  So.  925. 

Concurrent  Jurisdiction— Effect  on  Stilt 
in  State  Court.— Under  Bankr.  Act,  July 
1.  1898,  c.  541,  §  11,  subsec.  "a,"  30  Stat 
549  (U.  S.  Comp.  St.  lfll3,  g  9595),  provid- 
ing that  certain  actions  and  'suits  be 
stayed  until  after  the  adjudication  or  dis- 
missal of  the  petition,  etc.,  where  invol- 
untary bankruptcy  proceedings  had  been 
instituted  against  respondents,  and  were 
pending  against  them  when  complainants' 
bill  against  them,  under  Code  1907,  S 
4295,  to  have  a  mortgage  declared  to  be 
a  general  assignment,  was  filed,  on  filing 
of  respondents'  special  plea,  praying  a 
stay  on  account  of  the  pendency  of  bank- 
ruptcy proceedings,  the  suit  should  have 
been  stayed  until  the  bankruptcy  pro- 
ceedings were  determined,  or  until  the 
bankruptcy  court,  after  making  the  trus- 
tee a  party  to  the  suit,  directed  him  to 
proceed.  Anders  Bros.  J'.  Latimer  (.\la.), 
73  So.  925. 
§  81  (4)  Vacation  of  Stay. 

If  bankruptcy  proceedings  against  re- 
spondents, in  suit,  under  Code  1907,  § 
4295,  to  have  their  mortgage  declared  a 
general  assignment,  have  been  dismissed, 
suit  may  proceed  to  final  judgment.  An- 
ders Bros.  r.  Latimer  (Ala.),  73  So.  02S. 
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S  M. Property  Exempt 

Life  Insarance. — Young  v.  Thomason, 
179  Ala.  454,  60  So.  2T2,  cited  in  note  in 
Ann.  Cas.  1915B.  1390.  See  the  title 
BANKRUPTCY,  §  95  (2),  vol.  2,  p,  207. 
i  lOS.  CotictnsivenesB  and  Effect  of  Dis- 
charge in  GeneraL 

N'eithfr  bankruptcy  nor  disciiarge  of 
banknipt  necessarily  pays  or  extinguishes 
his  debt,  even  though  it  is  a  provable 
dtbl,  but  merely  destroys  remedy  for  en- 
forcing it  and  the  debt,  though  provable. 
may  be  revived  by  a  promise  to  pay  after 
discharge.  Butler  Cotton  Oil  Co.  v.  Col- 
lins (Ala.).  75  So.  975. 
{  107.  Debts  and  LiabilitieB  Discharged. 
{  lOe. Debts  Not  Duly  Scheduled. 

If  creditor  had  knowledge  or  notice, 
however  acquired,  of  proceedings  in 
bankruptcy,  against  his  debtor  in  time  to 
prove  his  claim,  his  claim,  whether  sched- 
nled  or  not,  was  barred  by  debtor's  dis- 
charge.    Davis  V.    Findley   (Ala.),   78   So. 

i  no. Debts  Created  by  Fraud,  Em- 

bezileroent,  Hisappropriation.  or  De- 
falcadon     in     Official     or     Fiduciary 
Capacity. 
Debts  Created  in  Official  or  Fiduciary 

Capacity.— Williams   v.    Virginia-Carolina 

Chemical  Co.,  183  Ala.   413.  63   So.   755. 

Ste  the  title  BANKRUPTCY,  §  110  (2), 

vol.  ].  p.    213. 

Statute— "Fiduciary  Capacity."— Undi 
Bankruptcy  Act  July  1,  1898,  C.  641,  g  17,  30 
Slat,  S50  (U.  S.  Comp.  St.  1913.  §  9601), 
providing  that  a  discharge  in  bankruptcy 
relieves  the  bankrupt  from  all  provable 
debts,  except  where  created  by  his  fraud, 
tmbezilement,  misappropriation,  or  de- 
filcation  while  acting  as  an  ofScer.  or  in 
>ny  fiduciary  capacity,  where  plaintiff 
consigned  goods  to  defendants  for  sale 
on  commission,  and  defendants  co 
the  goods  or  their  proceeds  to  thi 
Dse,  defendants'  discharge  in  bankruptcy 
larred  plaintiff's  action,  sinct 
lion  merchant  selling  for  others  ii 
indebted  in  a  fiduciary  capacity  within 
the  bankruptcy  acts  by  withholding  the 
money  received  for  property  sold,  ar 
debt  founded  on  contract  is  provabli 


bankruptcy,  though  the  creditor  may 
have  elected  to  sue  in  trover  as  for  a 
fraudulent  conversion.  Butler-Kyser 
Mfg.  Co.  V.  Mitchell  &  Co.,  195  Ala.  340, 
70   So.    665. 

§  111.  Effect  of  Discharge  as  to  Codebt- 
ors.  Guarantors,  and  Sureties. 

§  113.  Sureties. 

^  SuMties  on  Appeal  Bond.  —  Where 
bankrupts  voluntarily  submitted  to  the 
supreme  court  a  case  on  their  appeal 
from  an  adverse  judgment  rendered  be- 
fore their  bankruptcy  without  calling  the 
court's  attention  thereto,  the  remedy  of 
a  surety  on  the  supersedeas  bond  must 
be  sought  in  the  bankruptcy  court.  Van- 
diver  V.  American  Can  Co.,  190  Ala.  353, 
67   So.   399. 

Where  judgment  has  been  obtained 
against  the  principal  upon  an  appeal 
bond,  his  subsequent  discharge  in  bank- 
ruptcy relieves  him,  but  not  the  sureties 
on  the  bond.     James  v.  Kitzinger  &  Co., 

13   Ala.    App.   44B,   38    So.    582. 

The  sureties  on  an  appeal  bond  can 
be  proceeded  against,  though  judgment 
against  principal  was  barred  by  his  dis- 
charge in  bankruptcy,  unless  discharge 
was  successfully  pleaded  in  suit  between 
obligee  and  the  principal  in  which  bond 
was  given.  Chewning  v.  Knight  (Ala. 
App.),  77  So.  969. 

Where  a  case  is  tried  on  appeal  and 
the  principal  on  the  apj>eal  bond  pre- 
vents judgment  from  being  obtained 
against  him  by  pleading  a  discharge  in 
bankruptcy,  the  sureties  are  released 
from  the  bond.  James  v.  Kitzinger  & 
Co.,  13  Ala.  App.  448,  68  So.  582. 
§  114.  Effect  of  Discharge  as  to  Securi- 
ties and  Liens. 
§  114  <H)  In  General. 

All  liens  and  mortgages  are  not  an- 
nulled or  avoided  by  bankruptcy  or 'dis- 
charge, but  only  those  coming  within 
Bankruptcy  Act,  §  17,  Butler  Cotton  Oil 
Co.  f.  Collins   (Ala.),  75  So.  975. 

Though  courts  of  equity  enforce  liens 
after  personal  action  to  enforce  debt  is 
barred,  they  will  .not  enforce  those  which 
come  into  existence  after  such  actions 
are  barred  by  bankrupt  laws.  Butler  Cot- 
ton Oil  Co.  V.  Collins  (Ala.),  75  So.  975. 
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§  114  (8)  HortgageB. 

Where  the  only  debt  secured  by  a 
chattel  mortgage  on  after-grown  crops 
was  a  provable  debt,  the  mortgagor,  who 
became  bankrupt,  was  personally  dis- 
charged therefrom,  and  the  lien  of  the 
mortgage  did  not  continue  to  exist  so  as 
to  attach  to  after-grown  crops  with  the 
right  of  enforcement  against  them,  since 
there  was  no  enforceable  debt  or  dcj 
mand  to  support  the  mortgage  lien  when 
the  crops  came  into  existence,  and  the 
law  will  not  allow  a  lien  to  attach  to 
property  acquired  by  a  bankrupt  after 
his  discharge  as  security  for  a  debt  of 
which  he  was  discharged.  Butler  Cotton 
Oil  Co.  f.  Collins  (Ala.),  75  So.  975. 

If  chattel  mortgagee  had  acquired  lien 
on  after-grown  crops  covered  by  mort- 
gage, and  lien  was  in  existence  when 
mortgagor  was  discharged  a  bankrupt,  it 
was  not  destroyed  or  extinguished, 
though  no  personal  action  could  be  main- 
tained for  the  debt  secured  by  the  lien. 
Butler  Cotton  Oil  Co.  v.  Collins  (Ala.), 
7fi  So.  975. 

Where  debt  secured  by  chattel  mort- 
gage on  crops  to  be  grown  was  prova- 
ble debt  under  Bankruptcy  Act,  §  17, 
bankrupt  was  personally  discharged 
therefrom.  Butler  Cotton  Oil  Co.  v.  Col- 
lins (Ala.),  75  So.  975. 

§   116.   Pleading   Discharge. 

In  action  against  surety  on  appeal 
bond,  who  set  up  discharge  of  principal 
in  bankruptcy,  demurrer  to  such  plea  be- 
'  cause  it  does  not  appear  (hat  plaintiff 
was  ever   party   to   bankruptcy  proceed- 


ings or  presented  his  claim  therein  is  not 
well  taken,  since  such  matter  was  prop- 
erly the  subject  for  special  plea.  Chewn- 
ing  V.  Knigbt  (Ala.  App.),  77  So.  969. 

In  action  against  surety  on  appeal 
bond,  who  set  up  discharge  of  the  prin- 
cipal in  bankruptcy,  demurrer  to  a  plea 
of  the  discharge,  failing  to  point  out  the 
defect  that  such  plea  failed  specifically  to 
allege  that  the  discharge  had  been  suc- 
cessfully pleaded  in  the  principal  suit  was 
insufficient  in  view  of  Code  1907,  g  5340, 
providing  that  no  objection  may  be  al- 
lowed which  is  not  distinctly  stated  in 
the  demurrer,  Chewning  v.  Knight  (Ala. 
App.),  77   So.  96B. 

§  lis.  Reversion  of  Property  or  Surplus 
to  Debtor  on  Dismisul,  Composi- 
tion, or  Discharge. 

Debtor's  fund  in  bank,  not  scheduled 
as  asset  in  his  bankruptcy,  nevertheless 
passed  to  him  on  his  discharge.  Davis 
V.   Findley  (Ala.),  78  So.  869. 

Where  after  bankrupt  had  been  dis- 
charged attorney  recovered  for  him  in 
litigated  suit  a  sum  of  money,  attorney 
had  a  lien  for  his  services,  and  could  re- 
tain an  admitted  reasonable  fee  which  in 
absence  of  fraud  could  not  be  recovered 
on  reopening  of  bankrupt's  estate.  Wat* 
son   V.   Motley   (Ala,),   75   So.   147. 

After  bankrupt  has  been  discharged  he 
may  sue  for  and  recover  property  not  ad- 
ministered, and  attorney  who  prosecutes 
such  suit  and  pays  over  to  bankrupt 
money  received  is  not  in  absence  of 
fraud,  liable  for  amount  so  paid  on  es- 
tate being  reopened.  Watson  v.  Motley 
(Ala.),  75  So.  147. 
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IL  BazUdng  Corporations  and  Associations. 

(B)  Capital,  Stock,  and  Dividends. 

§  10.  Subscription  to  and  Issue  of  Stock. 
§  10  (1)   In  General. 

§  10  (2)   Rescission  of  Subscription  in  General. 
§  10  (3)  Actions   for  Rescission  of   Subscription. 

(C)  Stockholders. 

§  13.  LiaMity  for  Debts  and  Acts  of  Bank. 

§  14.  Nature   and   Extent. 

§  15.  Actions  and  Proceedings  to  Enforce. 

(E)   Insolvency  and  Dissolution, 
§  2114.  In  General. 
§  26.  Assets  and  Receivers  on  Insolvency. 

§  26  (1)  Appointment  and  Removal. 

§  26  (2)  Operation  and  Effect. 

§  26  (3)   Powers  and  Duties  of  Receivers  in  General. 

§  26  (4)  Collection  and  Protection  of  Assets. 

§  26  (6)  Actions   by  or  against  Receivers. 
§  26^.  Assignments  for  Benefit  of  Creditors. 

§  26'/2   (1)  Compensation  of  Assignee.  i 

§  le'/i   (2)  Settlement  of  Accounts. 
§  28.  Presentation  and  Payment  of  Claims. 

§  28  (1)   In  General. 

§  28  (2)   Priorities. 
IIL  Functions  and  Dealings. 

(A)  Banking  Franchises  and  Powers,  and  Their  Exercise  in  Genera!. 
§  33>i.  Agency  of  Bank. 

(B)  Representation  of  Bank  by  Officers  and  Agents. 
§  40.  Disposition'  of  Property. 

§  44.  Bills,  Notes,  and  Securities. 

§  47.  Estoppel  to  Deny  Authority  of  Officer  or  Agent. 

§  48.  Ratification. 

§  48^.  Rights  Acquired  by  Bank. 

§  49.  Notice  to  Officer  or  Agent. 

(C)  Deposits. 

§  51,  Relation  between  Bank  and  Depositor  in  General. 
§  53.  Deposits  Other  than  Money, 

§  56.  Title  and  Rights  of  Bank. 

§  57.  Title  to  and  Disposition  of  Deposits. 

§  58.  In  General. 

§  60.  Repayment  in  General. 

§  61,  Application  of   Deposits  to  Debt  Due   Bank  or  Set-Off  by 

Bank. 
§  61^.  Set-Off  by  Depositor. 
§  62.  Lien  of  Bank  on  Deposits. 
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§  63.  Payment  of  Checks. 

§  65.  Notice  Not  to  Pay  or  Revocation  of  Check. 

§  66.  Obligation  of  Bank  to  Payee  or  Holder. 

§  68. Liability  of  Bank  to  Drawer  for  Refusal  to  Pay. 

§  70.  Certified  Checks  or  Notes. 

§  76.  Actions  by  Depositors  or  Others  for  Deposits. 

(D)  Collections. 

§  80.  Title  to  Paper  Received  for  Collection. 
§  81.  Authority  and  Acts  in  Making  Collection. 

§  S2.  Banks  in  General. 

§  83.  Agents  and   Correspondents. 

§  85.  Rights  and  Liabilities  as  to  Proceeds. 

§  86.  In  General. 

§  87.  Insolvency   of   Collecting   Bank. 

§  89.  Failure  to  Collect. 

§  90.  Actions  for  Negligence  or  Default. 

(E)  Loans  and  Discounts. 

§  93.  Requisites  and  Validity  of  Loan  or  Discount. 

§  95.  Interest  or  Rate  of  Discount,  and  Usury. 

§  95>i.  Rights  and  Liabilities  as  to  Paper  EHscounted. 

(F)  Exchange,  Money,  Securities,  and  Investments. 
§  97y2.  Issue  and  Payment  of  Drafts, 

(H)  Actions. 

§  119.  Evidence. 
nr.  National  Banks. 

§  122.  Nature  and  Status. 

§  125J^.  Liability  of  Stockholders  for  Debts  of  Bank. 
V.  Loan,  Trust,  and  Investment  Companies. 

§  135.  Forfeiture  of  Franchise  and  Dissolution. 
§  136.  Insolvency  and  Receivers. 

Cross  References. 
See  the  title  B.\NKS  AND  BANKING,  vol.  2,  p.  222,  and  references  there  given. 
In    addition,    see    ante.    ASSIGNMENTS     FOR    BENEFIT    OF    CREDITORS- 
BILLS,  NOTES  AND  CHECKS;  EMBEZZLEMENT;  USURY. 


IL  BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

(B)    CAPITAL,    STOCK    AND    DIVI- 
DENDS. 
§  10.  Subscription  to  and  iBsoe  of  Stock. 
§  10  (1)  In  General. 

Contract  of  Promoters.— Where  a  bank 
availed  itself  of  a  subscription  to  its 
stock  made  before  it  was  formed,  and 
received  the  price  paid,  and  issued  the 
stock  to  the  subscriber,  thereafter  treat- 
ing him  as  a  shareholder,  the  subscriber 


and  also  the  bank  were  bound  by  the 
subscription  contract  as  if  the  bank  had 
made  the  original  contract  of  subscrip- 
tion when  in  existence  by  legally  au- 
thorized agents.  Stone  v.  Walker  (Ala.), 
77  So.  554. 

§  10  (3)  Rescission  of  Subscription  in 
General. 
Subscription  Induced  by  Fraud  or  Mis- 
representation.—Where  the  promoters  of 
a  bank  induced  plaintiff  to  subscribe  to 
its  stock,  prior  to  organization,  by  false 
representations,  and  the  bank  issued    the 
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stock  to  plairtiflf,  and  recognized  him  as 
a  shareholder,  thus  adopting  the  sub- 
scription contract,  it  adapted  the  burdens 
IS  well  as  the  benefits  of  the  contract, 
tad  was  liable  to  suit  for  rescission  for 
fraud.     Stone   v.    Walker    (Ala.),   77    So. 

5S4. 

Where  the  promoters  of  a  bank  formed 
to  take  over  the  business  of  an  insolv- 
ent bank,  to  induce  a  stockholder  in  such 
insolvent  bank  to  take  stock  in  the  new 
bank,  misrepresented  the  assets  which 
would  be  acquired  from  the  old  bank,  the 
liabilities  assumed,  and  the  incumbrances 
npon  the  properly  acquired,  the  fraudu- 
lent representations  were  such  as  to  au- 
1  of  the  subscription 
.  Walker  (Ala.),  77  So. 


Where  the  promoters  of  a  bank  were 
guilty  of  misrepresentations  in  inducing 
plaintiff  to  subscribe  to  the  bank's  stock 
before  organization,  plaintiff,  not  guilty 
of  laches,  guilty  of  no  negligence  in  diS' 
covering  the  fraud,  and  who  had  not  rat- 
ified the  contract  of  subscription  or 
waived  the  fraud,  could  maintain  his  bill 
for  rescission  of  the  subscription  con- 
tract against  the  bank  and  the  state  bank 
superintendent  in  whose  hands  its  affairs 
were  for  liquidation.  Stone  v.  Walker 
(Ala.).  77  So.  S54. 

Where  Bank  Has  No  Funds  to  Repay 
Snbacribers.  —  That  bank  whose  stock- 
holder is  seeking  rescission  of  subscrip- 
tion for  fraud  of  promoters  has  no  funds 
availing  to  repay  all  or  part  of  money 
paid  by  stockholder  should  not  prevent 
stockholder's  obtaining  relief.  Stone  v. 
Walker   (Ala.).  77   So.   554. 

Stockholder  Becomes  Creditor, — If  a 
contract  of  subscription  to  bank  stock  is 
rescinded  for  fraud  of  bank's  promoters 
at  suit  of  stockholder,  he  becomes  a 
creditor,  but  his  rights^may  or  may  not 
be  secondary  to  others.  Stone  v.  Walker 
(Ala.),  77    So.  554. 

S  10  (S)  Actions  for  Rescission  of  Snb* 
■cripdotL 

As  to  right  of  action,  see  ante,  "Re- 
scission of  Subscription  in  General,"  § 
10  (8). 

Pleading — Clear,  Definite  and  Certain. 
— Averments  of  a  bill  against  a  corpo- 
ration and  some  pf   its   stockholders  to 


rescind  a  purchase  of  stock  in  defendant 
corporation  for  fraud  must  be  clear, 
definite  and  certain.  Drennen  v.  Cooper 
(Ala.),   76   So.  94. 

Facts  and  Not  Concliuions. — Aver- 
ments of  a  bill  against  a  corporation 
and  some  of  its  stockholders  to  rescind 
a  purchase  of  stock  in  defendant  cor- 
poration  fo^  fraud  must  state  facts  to 
show  fraud,  and  not  mere  conclusions. 
Drennen  v.   Cooper    (Ala.).  76   So.   84. 

Bill  Held  Demurrable.— A  bill  against 
a  banking  corporation  and  some  of  its 
stockholders  to  rescind  a  purchase  of 
stock  for  fraud  is  demurrable,  where  it 
shows  that  neither  (he  corporation  nor 
one  who  made  fraudulent  representations 
received  the  benefit  of  the  sale,  and  that 
those  who  received  it.  did  not  make  rep- 
resentations, and  does  not  clearly  allege 
whether  the  one  who  made  fraudulent 
representations  was  agent  of  those  who 
received  the  consideration,  of  the  bank, 
of  the  purchaser,  or  was  acting  for  him- 
self. Drennen  i:  Cooper  (Ala.).  76 
So.  94. 

NegativinK  Prior  Rights  of  Creditors. 
— In  suit  by  a  stockholder  in  bank 
against  bank  and  state  bank  superintend- 
ent to  rescind  subscription  for  fraud  of 
bank's  promoters,  it  is  not  necessary  bill 
negative  prior  rights  of  creditors;  such 
matter  being  peculiarly  within  the  knowl- 
edge of  the  bank  and  the  superintendent. 
Stone  V.  Walker  (Ala.).  77  So.  .154, 

Averment  That  Bank  in  Failing  Con- 
dition.— Averment  of  bill  of  stockholder 
in  bank  against  bank  and  state  bank  su- 
perintendent for  rescission  of  stockhold- 
er's subscription  to  stock  of  bank  that 
bank  was  in  failing  condition,  and  was 
being  liquidated  by  state  superintendent, 
was  necessary  only  to  give  bill  equity  as 
against  officer,  not  as  against  bank. 
Stone  V.  Walker  (Ala.).  77  So.  S54. 

(C)   STOCKHOLDERS. 


§  14.  Nature  and  Extent. 

Liability  on  Insolvency. — Drennen  v. 
Jenkins,  160  Ala.  S61,  GO  So.  856.  See 
the  title  BANKS  AND  BANKING.  3  14, 
vol.  2,  p.   328. 
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Creditor's  Bill. — Drennen  v.  Jenkins, 
180  Ala.  361,  60  go.  8S6.  See  the  title 
BANKS  AND  BANKING.  §  15.  vol.  2. 
p.  Z2S.  * 

(E)     INSOLVENCY    AND     DISSOLU- 
TION. 
§  %!%.  In  General. 

Taldnc  over  bjr  State  Bank  Superin* 
tendent.—Baiik  need  not  be  insolvent  be- 
fore it  can  be  taken  over  by  state  bank 
superintendent  for  liquidation.  Stone  v. 
Walker   (Ala.).  77  So.  B54. 

Same — Priority  of  Right  of  Adminia- 
tration,— Under  the  provisions  of  Acts 
1911,  p.  50.  creating  a  banking  depart- 
ment to  rcBulate,  examine,  and  supervise 
banks  and  banking,  the  superintendent  of 
banks,  pursuant  to  the  order  of  the  bank- 
ing board,  has  a  priority  of  right  in  the 
adniiiiistration  of  the  assets  of  a  bank 
drawn  into  liquidation,  and  when  asserted 
by  him  his  rights  are  superior  to  those 
of  an  assignee  of  the  bank,  notwithstand- 
ing the  assignee  has  by  his  bill  sought 
the  administration  of  a  trust  in  the  chan- 
cery court.  McDavid  i:  Bank,  193  Ala. 
:<41.  G9  So.  452. 

Same—Validity  of  Sutute.— Acts  1911. 
p.  HH,  g  49,  giving  the  superintendent  of 
banks  and  the  banking  board  exclusive 
jurisdiction  to  liquidate  a  bank  and  a 
priority  of  the  right  of  administration 
over  an  assignee  selected  by  the  bank 
itself,  is  valid.  McDavid  v.  Bank,  1S3 
Ala.  341,  69  So.  453,  cited  in  note  in  L. 
R.  A.  1915E,  675. 

§  98.  Assets  and  Receivers  on  Insolvency, 
§  S6  (1)  Appointment  and  Removal. 

Superintendent  of  Banks — Constitu- 
tionality of  Statute.— Montgomery  Bank, 
etc.,  Co.  l^  Walker.  181  Ala.  369,  61  So, 
9SI,  cited  in  notes  in  L.  R.  A.  1915E,  675, 
676.  See  the  title  IBANKS  AND  BANK- 
ING, 5  36  (I),  vol.  3,  p.  233. 

Statutory     Receivership.   —   Oates     v. 
Smith,  176  Ala.  39.  57  So.  438.     See  the 
title  BANKS  AND  BANKING.  §  26  (1), 
vol.  3,  p.  232. 
§  ae  <2)  Operation  and  Effect. 

Effect  ol  Appointment  of  Receiver,— 
Oates  I'.  Smith,  176  Ala.  39.  57  So.  438. 


See  the  title  BANKS  AND  BANKING,  ! 
26   (2),   vol.  2,   p.   232. 
§  se   (3)   Powers  and  Duties  of  Receiv* 
ers  in  General. 

State  superintendent  of  banks,  as  re- 
ceiver having  acted  in  the  matter  of  com- 
promising a  debt  to  the  bank,  and  his 
action  having  been  approved  by  the 
court  and  parties  in  interest,  could  not 
set  up  the  invalidity  of  his  acts.  Walker 
f.  Mutual  Alliance  Trust  Co.,  196  Ala. 
154,  71   So.   697. 

Power  of  Suit. — Montgomery  Bank, 
etc.,  Co.  f.  Walker,  181  Ala.  368,  61  So. 
951.  See  the  title  BANKS  AND  BANK- 
ING. S  26  (3),  vol.  a,  p.  233. 
§  36  (i)  Collection  and  Protection  of 
Assets. 

Assets  as  Trust  Fund— Authority  of 
Officers.- Montgomery  Bank,  etc.,  Co.  v. 
Walker,  IBi  Ala.  368,  61  So.  951.  See 
the  title  BANKS  AND  BANKING,  §  26 

(4),  vol.   2,  p.  233. 

Administration  *by  Superintendent  of 
Banks— Right  of  Creditor.— Where  a 
bank,  unable  to  meet  its  engagemei^a 
promptly,  if  not  actually  insolvent,  ^I'as 
taken  charge  of  by  the  chancery  court 
of  the  county,  by  and  through  the  agency 
of  the  state  superintendent  of  banks 
vested  by  statute  with  powers  and  du- 
ties to  such  end.  and  the  superintendent, 
as  agent  or  quasi  trustee  or  receiver,  set- 
tled an  indebtedness  to  the  bank  by  ac- 
cepting the  debtor's  conveyance  of  a  lot 
of  li.nd,  and  such  settlement  was  ratified 
by  the  court,  the  court,  on  petition  of  a 
creditor  of  the  bank  secured  by  notes 
and  mortgages  held  by  the  bank  against 
its  debtor,  might  protect  the  interests  of 
all  the  parties  by  enforcing  the  credit- 
or's lien  at  least  to  the  amount  of  the 
debt  for  which  it  held  the  collateral  and 
which  the  bank  owed  it,  or  to  its  aliquot 
part  thereof,  among  other  creditors  hav- 
'ing  a  lien,  as  the  law  would  imply  a 
promise  and  a  duty  to  so  account.  Wal- 
ker  I'.    Mutual    Alliance    Trust    Co.,    196 

Ala.    154,   71   So.  697. 

Same— Ratification  by  Creditor, — Pro- 
ceeding in  chancery,  administering  the 
business  of  an  embarrassed  bank  by  a 
creditor  of  the  bank  to  enforce  a  lien 
against  property  received  from  bank's 
debtor,  held  a  ratification  of  such  settle- 
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hcdL    Walker  v.  Mutual  Alliance  Trust 

Co,  1»6  Ala.  154, -n  So.  697. 

J  U  (e)  Actions  by  or  against  Receivers. 

Collection  tA  Debts — Set-Off— Interest 
Bcuing  Certificate.— Under  Const.  1901,  § 
V/i,  providing  that  depositors  who  have 
sot  stipulated  for  interest  shall,  for  such 
deposits,  be  entitled  in  case  of  insolv- 
enc)'  to  a  preference  of  payment  over 
other  creditors,  a  party  defending  an  ac- 
tion on  a  note  by  the  superintendent  of 
binks  as  statutory  receiver  was  not  en- 
tilled  to  set-oS  against  the  demand  sued 
on  the  amount  due  from  the  bank  to  him 
represented  by  an  [nterest-bearing  certif- 
icate, since  having  stipulated  for  inter- 
est his  claim  was  subject  to  the  preferred 
claims  of  depositors  who  had  not  stipu- 
lated for  interest,  and  since  such  pro- 
cedure would  allow  a  non-preferred 
creditor  to  secure  his  nonpreferred  debt 
which  otherwise  would  diminish  the  fund 
from  which  preferred  creditors  would  be 
paid.  Walker  v.  McCrary  Co.,  1B7  Ala. 
M8,  J3  So.  342. 

Venne.— Under  Acts  1911,  p.  83,  pro- 
ceeding to  enforce  lien  of  bank's 
creditor  upon  property  received  in  settle- 
ment of  debt  to  bank  might  be  main- 
tained in  county  where  state  superintend- 
ent of  banking  was  administering  the 
bini's  business,  and  in  the  court  for 
which  he  was  quasi  receiver.  Walker  ii. 
Manial  Alliance  Trust  Co.,  196  Ala.  154, 

n   So.    697. 

I  H^.  Assignments  for  Benefit  of  Cred- 
itors. 
}  S8^  (1)  Compensation  of  Assignee. 

Under  Code  1907,  §  6071,  giving  an  as- 
signee for  the  benefit  of  creditors  a  5 
per  cent,  commission  on  I 
money  with  which  he  is  charged. 
signee  of  a  bank  is  not  entitled  i 
mission  on  securities  which  had  been 
hypothecated  by  the  bank  with  other 
banks'  and  which  were  collected  by  the 
latter  and  appeared  on  the  _  assignee's 
books  as  cross-entries.  Horst  v.  Pake, 
1»S  Ala.  260,  71  So.  430. 

Elect  of  lUegal  Claim.— Where  a  bank 
made'^n   assignment  for   the   benefit  of 
creditors,   the   claim  by  the  assignee 
commission  to  which  he  was  not  entitled 
does  not,  in  the  absence  of  fraud,  require 


the  disallowance  of  all  compensation, 
Horst  V.  Pake,  1<»5  Ala.  SaO,  71  So.  430. 

Laches  in  Presentation  of  Claim. — See 
post,  "Presentation  and  Payment  of 
Claims,"  S  28. 

Removal  of  Awignee.- A  bank's  as- 
signee for  benefit  of  creditors,  who  was 
removed  because  of  his  relationship  to 
persons  to  whom  he  made  payments 
without  fraud  or  gross  neglect  as  pre- 
ferred claims  which  were  not  entitled  to 
rank  as  such,  should  not  be  allowed  a 
commission  on  the  funds  turned  over  by 
him  to  his  successor,  who  would  also  be 
entitled  to  a  commission  thereon,  since 
the  change  of  trustee  was  made  neces- 
sary by  his  own  situation.  Horst  v. 
Pake,  195  Ala.  620,  71  So.  430. 

The  removal  of  the  assignee  for  the 
benefit  of  creditors  from  his  trust,  be- 
cause, since  his  appointment,  the  neces- 
sity of  bringing  actions  against  certain 
stockholders  with  whom  the  assignee 
was  on  intimate  personal  relations  to  re- 
cover payments  made  by  him  to  them 
as  preferred  creditors  renders  it  to  the 
interest  of  the  estate  to  intrust  such  mat- 
ters to  a  mere  disinterested  trustee,  does 
not  deprive  the  assignee  of  his  right  to 
compensation  for  services  theretofore 
rendered  in  the  absence  of  a  showing 
of  bad  faith,  willful  deceit,  or  gross  neg- 
lect Horst  V.  Pake.  195  Ala.  620,  71  So. 
430. 

Fraud— Burden  of  Proof.— Under  Code 
1907.  S  60T1,  allowing  assignees  for  the 
benefit  of  creditors  3  per  cent,  commis- 
sion and  empowering  the  court  to  in- 
crease or  diminish  (he  amount,  the  bur- 
den is  on  creditors  of  a  bank  which  has 
made  an  assignment  for  their  benefit  to 
show  that  an  assignee,  who  has  kept  and 
made  an  ostensibly  full  and  fair  account 
of  his  acts,  was  guilty  of  fraud  or  such 
gross  neglect  in  the  execution  of  his 
trust  as  to  be  denied  all  compensation. 
Horst  .S-.  Pake.  195  Ala.  620,  71   So.  430. 

Same— Sufficiency  of  Evidence. — On 
objection  by  the  creditors  of  a  bank 
which  made  an  assignment  for  their  ben- 
eht  to  an  allowance  of  compensation  to 
the  assignee,  evidence  held  not  to  show 
any  fraud  or  gross  neglect  by  the  as- 
signee in  paying  as  preferred  claims  de- 
posits   by    stockholders   which    were    the 
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proceeds  of  dividends  declared  after  the 
insolvency  of  the  bank,  and  by  a  relative 
of  .the  stockholder  which  was  in  fact  an 
interest  deposit  made  in  the  form  of  a 
general  deposit  to  entitle  it  to  preference 
where  those  facts  did  not  obviously  ap- 
pear on  the  books  of  the  bank,  but  were 
only  determined  after  a  thorough  ex- 
pert examination.  Horst  i'.  Pake.  195 
Ala.  620.  71  So.  430. 
§  2e^   <S>   Settlement  of  Accounts. 

Charge  against  Assigned— Expense  of 
Recovery  of  Improper  Payments.— A 
bank's  assignee  for  the  benefit  of  credit- 
ors, who  paid,  without  strict  compliance 
with  the  statutory  requirements,  claims 
by  certain  stockholders  as  preferred 
creditors  which  were  not  entitled  to 
preference,  can  not  be  charged  with  the 
attorney's  fee  in  the  suit  to  recover  such 
payments  from  stockholders  where  there 
was  no  fraud  shown  in  making  the  pay- 
ments, and  no  showing  that  they  would 
not  have  been  made  had  the  statute  been 
strictly   complied    with.     Horst   v.    Pake, 

195    Ala.    620,   71    So.    430. 

Interest  on  Undistributed  Fimds. — Cin- 
der iCode  1907.  §  6069.  requiring  an  as- 
signee for  benefit  of  creditors  to  account 
within  3  months  after  the  expiration  of 
the  time  for  the  filing  of  objections  to 
claims  and  every  R  months  thereafter. 
which  was  enacted  after  the  rendering  of 
a  decision  jthat  an  assignee  should  he 
chargeable  with  interest  prior  to  the  ex- 
piration of  13  months  after  the  creation  of 
the  trust,  an  assignee  of  a  bank  who  failed 
to  ask  for  an  order  declaring  a  dividend 
for  17  months  when  the  funds  on  hand 
were  constantly  increasing,  and  he  should 
have  paid  10  per  cent,  dividends  7  and  13 
months  previously,  and  still  had  a  safe 
margin,  he  can  be  charged  with  interest 
on  the  amounts  of  such  dividends.  Horst 
I-.  Pake,  135  Ala.  620.  71  So.  430. 

Same — Acceptance  of  Dividend  by 
Creditors. — Creditors  do  not.  by  accept- 
ing the  payment  of  a  dividend  from  a 
bank's  assignee  for  the  benefit  of  cred- 
itors, waive  their  right  to  claim  that  the 
payment  was  unnecessarily  delayed  so 
as  to  charge  the  assignee  with  interest 
thereon.  Horst  v.  Pake.  195  Ala.  620, 
71   So.   430. 

Same— When    Not    Charged    with    In. 


terest.— Under  Code  IS07,  %  6074,  which, 
though  relating  especially  to  the  powers 
of  an  assignee  to  sell  real  estate,  was 
enacted  in  contemplation  of  the  court's 
power  with  reference  to  all  powers 
granted  by  the  deed  of  assignment,  and 
which  provides  that  nothing  therein  con- 
tained shall  prevent  the  assignee  from  ex- 
ercising the  powers  of  sale  or  other 
powers  conferred  by  the  deed  of  assign- 
rtient.  unless  specially  restrained  from  so 
doing  by  an  order  of  the  chancellor,  an 
assignee  of  a  bank  for  the  benefit  of  cred- 
itors under  an  assignment  which  author- 
ized him  to  retain  a  reasonable  compen- 
sation can  not  be  charged  with  interest 
on  5  per  cent,  commissions  retained  by 
him  from  all  collections,  though  not  spe- 
cifically authorized  by  the  court  to  re- 
tain such  commissions  as  would  have 
been  the  better  practice,  Horst  v.  Pake. 
195  Ala.  6S0,  71   So.  430. 

A  bank's  assignee  for  the  benefit  of 
creditors  is  not  chargeable  with  interest 
on  undistributed  funds  retained  by  him 
with  permission  of  the  court,  after  de- 
claring a  dividend  which  gave  him  a  lib- 
eral, but  not  unreasonable,  margin  to 
meet  certain  uncalled-for  preferred  claims, 
contested  claims,  a  large  undetermined 
claim  of  his  counsel,  and  the  costs  of  ad- 
ministration yet  to  accrue.  Horst  i'. 
Pake,  195  Ala.  «20,  71  So.  430. 

Same — Prior  to  Dismissal  of  Assign- 
ee's Appeal. — Where  a  bank's  assignee 
for  the  benefit  of  creditors  attempted  to 
appeal  from  a  decree  removing  him  and 
was  granted  supersedeas,  he  was  not 
chargeable  with  interest  on  the  funds 
on  hand  prior  to  the  dismissal  of  his 
appeal,  since  during  that  time  he  could 
not  have  made  any  payments  to  the 
creditors.  Horst  t.  Pake.  195  Ala.  6B0. 
71    So.   430. 

Same — Review  on  Appeal, — In  deter- 
mining whether  a  bank's  assignee  for 
the  benefit  of  creditors  is  chargeable 
with  interest  on  undistributed  fund.*. 
where  there  was  no 'question  as  to  the 
amounts  on  hand,  but  the  whole  course 
of  administration  was  involved,  the 
chancellor  and  the  supreme  court  on 
appeal  can  look  to  the  whole  record  as 
well  as  to  the  register's  report.  Horst 
V.    Pake.   195    Ala.    620,   71    So.    430. 
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\  U.   Prcwntation    *iid    Paymeiit    of 

}  U  (1)  In  GenenO. 

Right  to  Set-Off.— Dates  v.  Smith,  176 
Ala.  39,  S7  So.  438.  See  the  title  BANKS 
AND  BAN'KING,  §  28,  vol.  2,  p.  234. 

Irtchci"  in  Presentation  of  CUim.— 
A  tank's  assignee  for  the  benefit  of  cred- 
ilofs  accepted  the  trust,  and  on  hia  pe- 
tition the  law  and  equity  court  took  ju- 
risdiction thereof,  and  before  he  made 
lid  Sled  the  inventory  required  by  Code 
1907,  S  6018.  he  perfected  a  reorganiza- 
tion plan  which  the  court  approved,  and, 
after  his  reconveyance  to  the  bank,  the 
uuse  was  expressly  retained  in  order  to 
<a  his  compensation.  Thereafter  the 
bank's  receiver  obtained  an  order  requir- 
ing creditors  to  file  their  claims  by  a 
cfrtiin  day  or  be  forever  barred,  and 
the  assignee  failed  to  file  his  claim,  but 
Ihtreafter,  and  before  settlement  of  the 
rfccivership.  his  petition  for  a  reference 
to  fix  his  compensation  was  denied;  no 
person  having  been  injured  by  the  de- 
l»y.  Held,  that  the  claim  was  not  barred 
bjf  "laches,"  which  does  not,  like  limi- 
tations, grow  out  of  the  mere  passage 
oi  time,  but  is  founded  upon  the  ineq- 
uity of  permitting  a  claim  to  be  en- 
forced, which  inequity  is  founded  upon 
some  change  in  the  condition  or  relation 
ol  the  property  or  the  parties.  De  Graf- 
fenried  v.  Breitting.  IBS  Ala.  S34,  63  So. 
2M. 
i  tt  <S)  Priorities. 

Priorities.— Nixon  State  Bank  v.  First 
St  Bank,  180  Ala.  291,  60  So.  S68.  See 
Ibe  title    BANKS    AND    BANKING,    § 

28,  vol.   S.    p.    234. 

Holder  of  "Bank  Note" — Deposit  with- 
out Stipulation  for  Interest.— Where 
money  was  collected  by  a  bank  for  the 
holder  of  a  note  through  his  forward- 
ing bank  and  not  paid  to  the  forward- 
ing bank  by  reason  of  intervening  in- 
solvency, the  holder  could  not  claim  an 
iltetnaiive  preference  under  Const.  1901, 
I  !50.  providing  that  holders  of  bank 
notes  and  depositors  who  have  not  stip- 
ulated for  interest  shall,  in  case  of  in- 
solvency, be  entitled  to  preference  in 
payioent  over  other  creditors,  since  the 
cashier's  check  by  which  the  insolvent 
bank  undertook    to    remit    to    the    hold- 


bank  the  money  collected  for  its 
t,  though  payable  to  the  holder 
or  his  indorsee  on  demand  and  not  sub- 
ject to  countermand,  was  not  a  "bank 
note,"  nor  a  note  intended  to  circulate 
as  money  or  to  become  a  part  of  the 
common  currency  of  the  country;  nor 
claim  as  a  deposjtqr  not  stipulating  for 
interest.  Lummus  Cotton  Gin  Co.  v. 
Walker,  195  Ala.  552,  70  So.  TS4. 

Where  an  insolvent  bank  passed  into 
the  hands  of  the  state  banking  depart- 
ment, its  whole  assets  became,  eo  in- 
stant!, a  trust  fund  for  the  equal  pay- 
ment of  creditors,  subject  only  to  a 
preference  in  favor  of  the  holder  of  bank 
notes  and  depositors  who  had  not  stip- 
ulated for  interest,  and  the  holder  of  a 
note  forwarded  by  his  bank  and  col- 
lected by  the  insolvent  bank  but  not  re- 
mitted by  reason  of  its  insolvency  could 
not  adopt  the  unauthorized  act  of  the 
insolvent  bank  in  converting  the  collec- 
tion into  its  general  fund  so  as  to  ac- 
quire a  preference  over  other  creditors. 
Lummus  Cotton  Gin  Co.  v.  Walker.  195 
Ala.  553,  70  So.    754. 

Constitutional  Provision— Obligatioiu 
of  Contracts.- Where  after  the  insol- 
vency of  a  bank  Const.  1901.  §  250,  giving 
holders  of  bank  notes  and  depositors 
who  had  not  stipulated  for  interest  pref- 
erence in  payment,  was  eliminated,  the 
elimination  does  not  affect  the  rights  of 
the  depositors,  for  constitutional  provi- 
sions and  statutes  always  operate  pro- 
spectively, and  not  retrospectively  unless 
the  words  used  clearly  indicate  that  a 
retrospective  operation  was  intended, 
and  to  construe  the  elimination  as  hav- 
ing a  retrospective  efitect  would  violate 
Const.  U.  S.  art.  1.  S  10.  prohibiting  the 
passage  by  a  state  of  any  law  impairing 
the  obligation  of  contracts.  Harris  v. 
Walker  fAla.),  74  So.  40. 

Holder  of  Note  Held  Mere  Contract 
Creditor  of  Bank. — Holder  of  note  for- 
warded to  its  bank  and  collected  by  re- 
ceiving bank  which  did  not  remit  on  ac- 
count of  its  insolvency  held  a  mere  sim- 
ple contract  creditor  of  its  agent  or 
bailee,  the  insolvent  bank.  Lummus 
Cotton  Gin  Co.  v.  Walker,  195  Ala.  552, 
70    So.    754. 

Petition  Not  Showing  Preferred  De> 
positor. — A    petition    alleging    that    peti- 
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tion«r  procured  a  cashier's  check  cov' 
ering  the  amount  of  his  deposit,  that  he 
indorsed  the  same  over  to  another,  that 
the  check  was  returned  unpaid  to  the 
bank  in  which  the  indorsee  deposited  it, 
the  drawer  bank  in 
been  closed,  and  that  thi 
charged  back  to  the  petitioner,  does  not 
state  facts  establishing  petitioner's  claim 
as  that  of  a  depositor  preferred  by 
Const.  1901,  S  aso;  for,  while  the  rela- 
tion of  depositor  and  creditor  existing 
between  petitioner  and  the  bank  con- 
tinued as  long  as  he  retained  the  check, 
yet  when  indorsed  over,  title  passed  to 
the  indorsee,  who  became  entitled  to 
collect  the  proceeds,  and,  upon  dishonor 
and  the  closing  of  the  bank,  to  recover 
as  a  creditor,  and  hence  no  recovery  by 
petitioner  can  be  allowed.  Walker  v. 
Sellers    (Ala.),  77    So.   71S. 

III.     FUNCTIONS    AND    DEALINGS. 

(A)  BANKING  FRANCHISES  AND 
POWERS,  AND  THEIR  EXER- 
CISE  IN  GENERAL. 

9  aSH.  Agency  of  Bank. 

Ultra  Vires  Contract— Contract  to  Se- 
cure Insunncc. — Where  its  charter  gave 
a  bank  power  "to  act  as  agent  for  fire 
insurance  companies,  associations,  or 
corporations."  its  contract  for  valuable 
consideration  to  secure  valid  insurance 
for  a  year  in  a  certain  amount  of  plain- 
tiff's property  against  loss  by  fire  was 
ultra  vires  and  void.  Alabama  Red  Ce- 
dar Co.  r.  Tennessee  Valley  Bank  (Ala), 
7fl  So.  980. 

Bank's  charter  power  "to  act  as  agent 
for  fire  insurance  companies,  associa- 
tions, or  corporations"  did  not  compre- 
hend capacity  to  insure  property  against 
loss  by  fire,  or  to  indemnity  owners 
against  such  loss.  Alabama  Red  Cedar 
Co.  V.  Tennessee  Valley  Bank  (Ala.),  76 
So.  980. 

(B)  REPRESENTATION  OF  BANK 
BY   OFFICERS  AND  AGENTS. 

9  40.   Disposition   of  Property. 

Authority  of  President  and  Cashier. — 
Montgomery  Bank,  etc..  Co.  v.  Walker, 
161  Ala.  368.  61  So.  951.  See  the  title 
BANKS  AND  BANKING,  §  40.  vol.  2. 
p.   237. 


§  44.  Billa,  Notes  and  Securities. 

Cashier^RefuainK  Payment  of  Check. 
— A  cashier  of  a  bank  as  such  has  au- 
thority to  refuse  payment  of  a  check 
so  as  to  bind  the  banker,  and  present- 
ment and  demand  for  payment  is  prop- 
erly made  upon  him.  Hooper  v.  Her- 
ring, 14  Ala.  App.  455.  70  So.  308. 

Protest  of  Check. — Where  a  cashier  of 
a  bank  on  which  a  check  was  drawn, 
who  refused  payment,  secured  its  pro- 
test, the  bank  can  not  dispute  the  au- 
thority of  the  notary  to  make  protest, 
(r  that  proper  presentation  was  made. 
Hooper  v.  Herring.  14  Ala.  App.  4S5, 
70  So.  308. 

Where  a  bank  calhier  delivered  a 
check  drawn  on  his  bank  to  a  notary 
public  for  the  purpose  of  making  a  pro- 
test, his  agency  for  the  holder  was  at  an 
end.  Hooper  v.  Herring,  14  Ala.  App. 
455,   70   So.   308. 

Transfer  of  Note.— The  cashier  of  a 
bank  has  prima  facie  authority,  by  vir- 
tue of  his  ofHce,  to  transfer  negotiable 
promissory  notes  belonging  to  the  bank 
in  the  transaction  of  the  usual  business 
of  the  bank  and  his  transfer  of  such  a 
note  to  a  person  who  receives  it  in  good 
faith  confers  on  the  transferee  a  valid 
title.  Choctaw  Bank  v.  Gewin  (Ala. 
App.).  78  So.  96. 

While  transfer  of  notes  by  cashier  is 
presumed  prima  facie  to  be  in  due  course 
of  business  and  binding  upon  bank,  this 
presumption  may  be  rebuted  and  if  it 
shows  on  its  face  that  transferee  must 
have  known  cashier  was  assuming  a 
power  outside  of  his  duties,  not  for  pur- 
poses of  the  bank,  the  transfer  will  be 
regarded  as  unauthorized  and  not  bind- 
ing on  the  bank,  even  though  the  trans- 
feree paid  value  therefor.  Choctaw 
Bank  r.    Gewin    (Ala.   App.).  78    So.  96. 

Accommodation  Indorsement.  —  The 
mere  fact  that  a  cashier  of  a  bank  made 
an  accommodation  indorsement  in  the 
usual  course  of  business  and  before  ma- 
turity of  the  note  does  not  relieve  the 
bank  from  liability.  Choctaw  Bank  v. 
Gewin  (Ala.  App.),  78  So.  96. 
§  47.  Estoppel  to  Deny  Aathority  of  Of- 
ficer or  Agent. 

is  possible   for  a   bank  corporation 
:reate  the  de  jure  office  of  assistant 
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taihicr,  bat  there  need  not  be  such  de 
jtitc  officer  in  order  to  have  such  de 
kao  officer,  and  one  elected  by  the  di- 
rwlors  and  held  out  to  the  public  for 
eigEii  years  as  assistant  cashier  is  a  de 
ficto,  if  not  a  de  jure,  officer  of  the 
bink.  Ex  parte  State  (Ata.),  TT  So.  393. 
}  tt.  Ratification. 

Bank  could  not  ratify  loans,  made  to 
iis  cashier  without  at  the  same  time  rat- 
ifying Ihe  acts  of  th^  cashier  in  mak- 
ing Ihem  to  himself.  Bank  v.  American 
XiL  Bank  (Ala.).  75  So.  310. 
i  UK.  Rights   Acquired  by  Bank. 

CuUer  Acting  in  Own  Behalf.— The 
general  rule  of  agency  that  no  person 
an  act  as  an  agent  in  a  transaction  in 
which  he  has  a  personal  or  pecuniary  in- 
terest applies  to  the  cashier  of  the  bank 
who  assumed  to  act  as  cashier  in  a  per- 
Mnal  loan  to  his  kinsmen  to  pay  a  note 
which  he  had  indorsed.  Choctaw  Bank 
r.  Gtwin  (Ala.   App.),   78   So.  96. 

Bank  whose  cashier  in  personal  trans- 
ittion  indorsed  note  affixing  "cashier" 
to  his  signature,  if  liable  on  the  indorse- 
ment, held  entitled  to  credit  in  the 
amounts  paid  by  the  cashier.  Choctaw 
Bank  !■.  Gewin  (Ala.  App.),  78  So.  96. 
]  is.  Notice  to  Officer  or  Agent. 

tnfonnation  Acquired  in  Private  Ca- 
pacity.—Information  acquired  by  the 
officers  of  a  bank  in  their  private  capac- 
ity is  not  notice  to  the  bank.  Bruce  v. 
Citizens'  Nat.  Bank,  1S5  Ala.  231.  64 
So.  8S. 

Notice  to  President  of  Pledge  of 
Stock.- Where  the  president  and  di- 
rector of  a  bank,  whose  stock  was 
pledged  by  a  stockholder  to  another 
bank,  was  an  active  officer  and  agent  of 
Ihe  first  bank,  having  duties  to  perform 
in  respect  to  the  business  of  the  bank, 
and  performing  them  at  least  in  part, 
notice  to  him  of  the  stockholder's 
pledge  of  the  stock  was  chargeable  to 
the  bank;  the  ownership  of  the  stock 
being  prima  facie  within  the  scope  and 
line  of  the  president's  duty  and  author- 
'ly  to  know.  Bank  r.  .'\merican  N'at. 
Bank  (Ala.),   75   So.   310. 

Sune  —  Sufficiency  of  Evidence.— In 
bank's  suit  to  enjoin  other  bank  from 
foreclosing    statutory    lien    on    shares    of 


its  stock,  evidence  held  sufficient  to 
show  that  president  of  defendant  bank 
had  notice  that  stock  had  been  pledged 
to  plaintiff  bank.  Bank  r.  American  Nat- 
Bank   (Ala.),  75   So.   310. 

Cashier's  Pledge  of  Stock.— Where  the 
cashier  of  a  bank  had  pledged  his  stock 
therein  to  another  bank,  and,  as  cash- 
ier, he  loaned  his  bank's  money  to  him- 
self without  submitting  the  loans  for  ap- 
proval .to  the  board  of  directors  or 
finance  committee,  and  his  bank,  in  the 
pledgee  bank's  suit  to  enjoin  it  from 
foreclosing  its  statutory  lien  on  the 
cashier's  stock,  by  its  answer,  with  full 
knowledge  of  the  facts,  elected  to  hold 
the  cashier  to  his  obligations,  and  in 
virtue  thereof  claimed  a  lien  on  his 
stock,  the  cashier's  bank  was  chargeable 
with  notice  of  his  pledge  of  his  stock 
to  the  pledgee  bank.  Bank  i'.  American 
"Nat.    Bank    (Ala,),   75   So.   310. 

Fraud  or  Interest  of  Officer— In  a 
bank's  action  on  notes  made  by  defend- 
ant payable  to  one  W.  and  indorsed  in 
blank  to  it  by  the  payee,  it  appeared  that 
the  notes  had  been  given  in  a  transac- 
tion carried  out  as  part  of  a  conspiracy 
between  its  president  and  W.,  whereby 
W.  was  receiving  accommodations  from 
the  bank,  for  which  he  otherwise  was 
paying  the  president  personally,  in  fraud 
of  the  bank,  but  that  defendant,  when 
he  made  the  notes  for  W.'s  accommoda- 
tion, had  no  notice  of  such  conspiracy, 
and  that  the  notes  were  not  made  by  him 
in  furtherance  of  the  fraudulent  con- 
spiracy. Held,  that  notice  to  the  presi- 
dent that  the  defendant  had  signed  the 
notes  as  an  accommodation  to  W.,  and 
that  his  liability  was  that  of  a  surety, 
and  not  that  of  a  principal  debtor,  was 
notice  thereof  to  the  bank,  in  spite  of 
the  president's  interest  in  the  transac- 
tion; he  being  the  bank's  sole  represen- 
tative in  the  matter.  Tatum  v.  Commer- 
cial Bank,  etc.,  Co..  193  Ala.  130.  69  So. 
508. 

(C)    DEPOSITS. 

§    SI.    Relation   between    Bank   and    De- 
positor in  General. 

A  "depositor,"  generally,  is  one  who 
delivers  to  or  leaves  with  a  bank  money 
subject  to  his  order  either  upon  time 
deposit   or    Aibject    to    check. 


Diomzeaov  Google 


298 


Banks  and  Baxking 


f  51-62 


Cotton  Gin  Co.  v.  Walker,  193  Ala.  S52, 
70    So.    754. 

A  general   deposit   of   money   in   bank 

creates     the     relation     of     creditor  and 

debtor    between    the    depositor    and  the 

bank.     Tallapoosa   County    Bank  v.  Sal- 
mon,   12    Ala.    App,    S89,    68    So.    548. 

§  53.  Deposits  Other  than  Money. 

§  H.  Tide  and  Rights  of  Bank. 

Bills,  checks,  drafts,  or  other  evidences 
of  debt  in  the  ordinary  course  of  busi- 
ness may  be  accepted  and  credited  by  a 
bank  as  the  equivalent  of  money  in 
which  case  it  becomes  the  owner  of  the 
paper,  although  it  has  the  right  to 
charge  dishonored  paper  back  to  the  de- 
positor instead  of  proceeding  against  the 
maker.  Lummus  Cotton  Gin  Co.  v.  Wal- 
ker, 1S5  Ala.  5S2,  70  So.  7S4. 
§    S7.    Title    to   and    Disposition    of   De- 

§  58.  In  General. 

Notice  that  Deposit  in  Capacity  of 
Agent.— Where  a  debtor  deposited  funds 
in  a  bank  the  account  <bejng  entered  "J. 
L.  B.,  Agent."  the  bank  was  chargeable 
with  notice  that  the  funds  were  depos- 
ited in  the  capacity  of  agent  only.  Bank  { 
V.  Crayter  (Ala.),  75  So.  7. 

Relation    of    Debtor    and    Creditor. — 
Batson  t:  Alexander  City  Bank.  IT9  Ala. 
490.  60  So.   .113.     See   the    title    BANKS 
AND  BANKING.  §  58,  vol.  2.  p.  241. 
8  60.  Repayment  in  General. 

What  Constitutes  Payment. — Batson 
V.  Alexander  City  Bank.  179  Ala.  490.  60 
So.  313.  See  the  title  BANKS  AND 
BANKING,  §  60.  vol.  2,  p.  243. 
§  61.  Application  of  Deposits  to  Debt 
Ehie  Bank  or  Set-OfI  by  Bank. 

Claim  for  Unliqtiidated  Damages.— In 
an  action  against  a  banker  for  unliq- 
uidated damages  for  refusal  to  honor 
plaintiff's  check  against  his  deposit,  a 
plea  alleging  that  such  deposit  consti- 
tuted a  credit  for  the  agreed  price  of 
certain  cotton  sold  by  plaintiff  to  de- 
fendant, and  that  by  reason  of  a  breach 
of  warranty  of  quality  thereof  there  was 
a  difference  of  $3,000  between  the  agreed 
price  and  the  value  of  the  cotton  deliv- 
ered, which  amount  defendant  had 
charged  back  against  plaintiff' 


thereby  making  a  balance  against  him, 
was  in  effect  a  plea  of  recoupment  or 
set-off  and  available  under  Code  1907,  § 
5858,  providing  that  mutual  debts,  liqui- 
dated or  unliquidated  demands  not 
sounding  in  damages  merely,  subsisting 
between  the  parties  at  the  commence- 
ment  of  the  Suit,  whether  arising  ex 
contractu  or  ex  delicto,  may  be  set  off 
one  against  the  other.  Hooper  v.  Her- 
ring,  9   Ma.   App.  292,   63    So.   785. 

Deposit  by  Agent. — Where  agent  of  a 
money  lender  deposited  funds  in  a  bank, 
the  account  being  entered  as  "J-  L.  B., 
Agent,"  and  borrowed  money  from  the 
bank,  the  bank  could  not  before  its  debt 
was  due  apply  such  deposit  to  payment 
thereof  as  against  the  money  tender 
since  it  had  notice  of  the  special  char- 
acter of  the  deposit.  Bank  v.  Crayter 
(Ala.).    75    So.    7. 

Set-Off.— Where  defendant,  at  the  time 
the  bank  was  garnished,  had  a  balance 
on  deposit,  but  was  indebted  to  the  bank 
on  notes  not  yet  due.  the  bank  can  not  set 
off  the  unmatured  indebtedness  against 
the  claim  of  plaintiff  for  such  indebted- 
ness could  not  be  ofl-set  in  an  action  by 
defendant  for  his  balance.  First  Nat. 
Bank  v.  Minge.  186  Ala.  405,  64  So.  957. 
§  eii^.   Set-Off  by   Depositor. 

Where  maker  of  a  note  makes  depos- 
its in  payee  bank  to  credit  of  her  minor 
children  for  purpose  of  accumulating 
funds  for  payment  of  note,  they  are  lost 
to  depositor  where  bank  fails  before  they 
are  transferred  as  credit  Qn  it.  Vogler 
V.  Hanson  (Ala.),  76  So.  117. 
§  62.  Lien  of  Bank  on  Deposits. 

In  General.— Batson  v.  Alexander  City 
Bank,  179  Ala.  490.  60  So.  313.  See  the 
title  BANKS  AND  BANKING.  |  62,  vol. 

2,   p.    243. 

To  establish  a  lien  upon  deposits,  bank 
mvst  have  given  credit  upon  the  faith  of 
a  general  deposit,  when  it  may  if  the  debt 
is  past  due  and  without  consent  of  the 
depositor  apply  such  deposit  to  the  debt, 
but  it  can  not  set  off  a  fund  as  against  a 
debt    not   due.     Bank  i'.    Crayter    (Ala.), 

75    So,    7. 

When  Lien  Arises.— Batson  v.  Alexan- 
der City  Bank,  179  Ala.  490,  60  So.  313. 
See  the  title  BANKS  AND  BANKING, 
§  68,   vol.   3.  p.   243. 
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Specul  DepoiiU. — No  lien  in  favor  of 
tbe  bank  exists  as  to  special  deposits  ex- 
cept as  to  the  particular  special  matter 
or  dealing  which  the  deposit  affects. 
Bink  !•,  Crayler  (Ala.),  75  So.  7. 

Application  to  Debt  of  Depositor. — As 
to  a  general  deposit,  a.  bank  has  a  right 
to  Kt-off  as  for  the  balance  of  the  gen- 
ttil  account  of  the  depositor,  and  while 
IS  long  as  that  balance  is  in  the  depos- 
itor's favor  it  has  no  lien,  yet  when  any 
advance  or  loan  is  made  by  the  bank  to 
the  depositor,  in  the  form  of  an  over- 
drah.  «tc..  the  lien  against  the  deposit 
comes  into  existence,  and  it  may  be  ap- 
plied by  the  bank  to  the  payment  of  the 
depositor's  indebtedness,  until  it  is  fully 
discharged.  Talum  z:  Commercial  Bank, 
etc..  Co..  193  Ala.  130,  69  So.  508. 


i  8J.  Payment  o 


Checks. 


S  W. Notice  Not  to  Pay  or  Revoca- 
tion of  Check. 
Cashier's  Check. — "'A    cashier's   check, 
being  merely   a    bill    of   exchange    drawJi 
liy  i  bank  on  itself,  and  accepted  in  ad- 

snbjett  to  countermand  by  the  payee  af- 
ter indorsement,  as  is  an  ordinary  check 
by  the  drawer,  and  the  relations  of  the 
parties  to  such  an  instrument  ar.e  analo- 
gous lo  those  of  the  parties  to  a  nego- 
tiable note  payable  on  demand.'  2  Michie 
on  Banks  and  Banking.  S  13»  (3):  S  R- 
C.  L  528,  5S9.  But  'when  such  a  check 
i)  given  to  a  depositor  to  cover  the 
amount  of  a  withdrawal,  it  is  merely  an 
acknowledgment  of  an  indebtedness  on 
Ibe  part  of  the  bank  to  the  payee  of  the 
order.  The  change  thereby  made  is  not 
in  the  nature  of  the  debt,  but  in  the  evi- 
dence of  it'  5  R,  C.  L.  493,  48+."  Wal- 
ker ;-.  Sellers    (Ala.).  77   So.  715. 

i  6S. Obligation  of  Bank  to  Payee 

or  Holder. 
Partnenhip  Deposit— Check  of  Indi- 
»idoal  Partner— Where  a  general  deposit 
was  made  in  bank  in  the  name  of  a  firm, 
plainliff,  a  member  of  such  firm,  could 
aot  create  the  relation  of  creditor  and 
debtor  between  himself  and  the  bank  by 
drawing  a  check  in  the  firm  name,  paya- 
ble to  himself,  and  presenting  it  for  pay- 
ment, unless  the  bank  accepted  such 
check  or  certified  it,  nor  did  the  drawing 


of  such  check  and  its  presentation  work 
an  equitable  assignment  of  the  deposit. 
Tallapoosa  County  Bank  v.  Salmon.  12 
Ala.  App.  589,  68  So.  5*2. 

§  «S. Liability  of  Bank  to  Drawer  for 

Refusal  to  Pay. 

Duty  of  Bank  to  Pay.— By  the  accept- 
ance of  a  deposit,  the  banker  subjects 
himself  to  the  obligation  of  paying  on 
the  order  or  demand  of  the  depositor, 
whether  by  check  or  otherwise.  Hooper 
V.   Herring.  9  Ala.  App.  292,  63  So.  78S. 

Right  of  Action  for  Dishonor  of  Check. 
— Presentation  of  a  check  to  a  banker 
and  his  refusal  to  pay  is  sufficient  to  au- 
thorize an  action  for  unwarranted  dis- 
honor. Hooper  v.  Herring.  14  Ala.  App. 
4>o5,  70  So.  308. 

Recovery  of  Deposit  and  Substantial 
Damages. — Where  a  banker  fails  or  re- 
fuses to  pay  on  the  order  of  a  depositor 
when  the  depositor  has  sufficient  funds 
and  no  excuse  exists,  the  depositor  may 
recover  against  the  banker  for  the 
money,  and  is  entitled  to  recover  sub- 
stantial damages.  Hooper  ;'.  Herring, 
U   Ala.  App.   455.  70   So,   309. 

One  givii^  a  check  on  a  bank  in  which 
he  has  funds  may,  where  the  bank 
wrongfully  dishonors  the  check,  recover 
substantial  damages  without  proving  any 
special  injury.  Hooper  i:  Herring,  14 
Ala.  App.  455.  70  So.  308. 

Defense. — Where'  a  banker  gave  plain- 
titr  credit  on  his  books  for  the  purchase 
price  of  cotton,  but,  the  cotton  proving 
inferior  In  quality  and  deficient  in  quan- 
tity, reduced  the  credit,  that  fact  is  a 
good  defense  to  an  action  for  nonpay- 
ment of  checks  drawn  on  the  credit. 
Hooper  t:  Herring,  14  Ala.  App.  455,  70 
So.  308. 

Actions — Pleading. — In  an  action  by  a 
depositor  against  a  banker  for  refusal  to 
pay  a  deposit  'on  demand,  counts  of  the 
complaint  alleging  that  plaintiff's  deposit 
was  subject  to  his  check  or  demand  were 
not  demurrable  for  failure  to  show 
whether  the  sum  was  payable  only  on 
presentation  of  a  proper  check  or  on  de- 
mand otherwise  made.  Hooper  r.  Her- 
ring, 9  Ala.  App.  292,  63  So.  785. 

In  a  depositor's  action  against  his 
banker  to  recover  unliquidated  damages 
for  the  latter's  refusal   to  honor  checks. 
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a  plea  of  payment  in  the  form  specified 
by  Code  1907.  §  8383.  form  35,  was  in- 
appri>priate  and  demurrable.  Hooper  v. 
Herring,   9   Ala.   App.   393,  63   So.   785. 

Same — Variance. — Where,  in  assump- 
sit by  a  depositor  against  his  banker  for 
refusal  to  pay  a  deposit  on  demand,  the 
complaint  alleged  that  the  sum  deposited 
by  plaintifl  with  defendant  was  subject 
to  plaintiff's  check  or  demand,  and  plain- 
tiff testified  that  the  account  in  question 
was  of  several  years'  standing,  that  he 
had  the  same  with  defendant  as  a 
banker,  and  that  he  made  general  de- 
posits with  him  subject  to  check  and 
drew  checks  thereon,  such  evidence  was 
sufficient  to  support  the.  conclusion  that 
plaintiff's  deposit  was  a  general  one.  so 
that  there  was  no  variance  as  to  its  na- 
ture.     Hooper   i'.    Herring,   9    Ala.    App. 

S92,   63    So.    783. 

Admisiibilitir  of  Evidence. — Where  a 
bank  refused  to  honor  a  check  though 
the  drawer  had  on  deposit  sufficient 
funds,  the  fact  that  the  check  was  re- 
turned to  the  drawer  and  was  in  his  pos- 
session is  admissible  to  show  the  draw- 
er's damages  in  an  action  tor  wrongful 
dishonor.  Hooper  *.  Herring.  14  Ala. 
App,  455,  70  So.  308. 
§  70.  Certified  Checks  or  Notes. 

"Cashier'ti  Check."  —  As  between  the 
bank  and  the  payee  a^  "cashier's  check," 
being  merely  bill  of  exchange  drawn  by 
bank  on  itself,  and  accepted  in  advance 
by  act  of  its  issuance,  has  same  legal 
effect  as  certificate  of  deposit  or  c 
tied  check.  Walker  v.  Sellers  (Ala.).  77 
So.    715. 

A  "cashier's  check"  issued  on  request 
of  a  depositor  is  the  substantial  equiv- 
alent of  a  "certified  check,"  and  the  de^ 
posit  represented  by  the  check  passes  tc 
the  credit  of  the  check  holder,  who  it 
thereafter  a  depositor  to  that  amount. 
Lummus  Cotton  Gin  Co.  v.  Walker,  195 
Ala.  552,  70  So.  754. 
§  76.  Actions  by  Depositors  or  Others 
for   Deposits. 

Pleading. — In  a  general  creditor's  suit 
against  a  bank  in  which  the  debtor  de- 
posited funds  of  the  creditor  as  agent 
for  him,  which  the  bank  applied  t 
debt  which  it  held  against  the  agent, 


strict  rules  of  pleading  should  not  be 
applied ;  no  bona  fide  purchaser  being 
involved.  Bank  v.  Crayter  (Ala.).  7S 
So.  7. 

Burden  of  Proof — Deposit  in  Name  of 
Partnership. — Where  a  general  deposit 
in  bank  was  made  in  the  name  of  "R.  V. 
Salmon's  Son,"  the  fact  was  prima  facie 
proof  of  the  relation  of  creditor  and 
debtor  between  the  bank  and  the  de- 
tor,  and  the  burden  was  on  an  in- 
dividual plaintiff,  suing  .to  recover  such 
deposit  as  his.  to  show  that  he  .used  that 
e  in  his  individual  business,  and  that 
the  funds  so  deposited  were  his  individ- 
il  property,  Tallapoosa  County  Bank 
Salmon,  12  Ala,  App.  589,  68  So.  542. 
Admissibility  of  Evidence. — In  an  ae- 
on to  recover  a  deposit  alleged  to 
have  been  made,  where  the  bank's  books 
which  did  not  show  the  deposit  were  in- 
troduced, evidence  of  defalcations  by  the 
cashier  which  raised  an  inference  thai 
he  converted  the  deposit  is  admissible. 
Bank  v.  Taylor,  196  Ala.  665,  72  So,  264. 
Same  —  Hearsay  —  Declarations  of 
Agent. — In  an  action  against  a  bank  to 
recover  a  sum  of  money  alleged  to  have 
been  left  on  deposit,  where  the  deposit 
was  denied,  evidence  of  a  statement  by 
the  cashier  to  the  witness  that  it  was 
remarkable  how  business  kept  up,  and 
that  he  had  that  morning  received  a  de- 
posit from  P.  for  plaintiff,  is  not  admis- 
sible against  the  bank,  though  the  cash- 
ier exhibited  to  the  witness  rolls  of  bills, 
for  the  declaration  did  not  relate  to  a 
matter  in  the  course  of  the  cashier's  du- 
ties, but  was  merely  narrative  of  past 
events,  and  so  was  not  binding  on  his 
principal,  the  bank;  the  question  at  issue 
being  the  making  of  the  deposit,  and  not 
the  title  of  the  bank  thereto.  Bank  t'. 
Taylor.   196   Ala,   665,   72   So.   264. 

In  such  case,  evidence  that  the  cash- 
ier stated  to  another  witness  that  P- 
made  the  deposit  for  his  own  benefit  in- 
stead of  for  plaintiff  is  inadmissible. 
Bank  v.  Taylor,  196  Ala.  665,  73  So.  264. 

(D)    COLLECTIONS. 

§  SO.  Title  to  Paper  Received  for  Col- 

lectioiL 
-  Where  the  drawer  of  a  draft,  when  de- 
positing it  with  a  bank  for  collection,  in- 
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dorstd  it  to  the  bank,  and  the  bank 
crtdited  the  drawer  as  a  depositor,  with 
the  amount,  the  bank  did  not  thereby 
become  the  purchaser  of  the  draft,  since 
itj  liability  was  not  absolute,  but  con- 
ditioned upon  the  collection  of  the  draft; 
htnct  the  proceeds  of  the  draft,  in  the 
hsndi  of  another  bank  to  whom  it  had 
ken  forwarded  for  collection,  belon?*d 
to  the  drawer,  for  which  he  could  main- 
tain assumpsit,  and.  as  such,  was  sgb- 
J(C1  to  garnishment  by  his  creditor. 
Stores  River  Nat.  Bank  t:  Lermaii  Mill- 
ing Co.,  9  Ala.  App.  .122.  63  So.  776,  cer- 
tiorari denied  in  Ex  parte  Stones  River 
N'at.  Bank,  185  Ala.  673,  64  So.  1019. 
i  81.  Anthoritir  and  Acts  in  HakinK  Col- 
lection. 
!  U. B^ks  in  General, 

Where  draft  with  bill  of  lading  at- 
tached is  indorsed  to  bank  tor  col  lec- 
tion, it  is  entitled  to  receive  remittance 
and  give  full  acquittance  to  those-  pay- 
ing draft.  Bank  r:  Merchants'  Nat. 
Bank  (Ala.  App.),  77  So.  187. 
}  13. Agents  and  Correspondents. 

Where  the  drawer  of  a  draft  depos- 
ited it  for  collection  in  a  bank  located 
remotely  from  the  place  of  payment,  he 
thereby  authorized  such  bank  to  employ 
another  reputable  bank  located  near  the 
pUce  of  payment  to  collect  it.  and  such 
collecting  bank  became  the  agent  of  the 
drawer,  and  the  receiving  bank  was  not 
liable  unless  the  money  came  actually 
into  its  hands.  Stones  River  Nat.  Bank 
1.  Lerman  Milling  Co..  9  Ala.  App.  323. 
63  So.  776,  cited  in  notes  in  52  L.  R.  A., 
N'.  S.,  611,  631,  640.  and  Ann.  Cas.  1915D, 
12.  21,  certiorari  denied  in  Ex  parte 
Stones  River  Nat.  Bank,  185  Ala.  673, 
H  So.  lOlB. 

J  Bfi.  Rights  uid   Liabilities  as  to   Pro- 
ceeds. 
I  W In  General. 

Coiwer«ioa.— The  act  of  an  insolvent 
bank  collecting  note  through  forwarding 
bank  and.  without  remitting,  comming- 
ling the  proceeds  with  its  general  fund 
beld  a  conversion.  Lummus  Cotton  Gin 
Co.  V.  Walker,  195  Ala.  552,  70  So.  754. 
i  t1-  —  Insolvency  of  Collecting  Bank 

Constructive    Tmst—Following     Trust 


Fund.— Money  collected  by  a  bank  for 
the  holder  of  a  note  through  his  for- 
warding bank  and  not  paid  to  the  for- 
warding bank  by  reason  of  intervening 
insolvency  could  not  be  charged  with  a 
specilic  trust  for  the  holder's  benefit  on 
the  ground  that  tt  was  to  be  found 
somewhere  in  the  funds  of  the  insolv- 
ent bank.  .  Lummus  Cotton  Gin  Co.  v. 
Walker.  195  Ala.  .552.  70  So.  754. 
g  8*.  Failure  to  Collect 

Where  draft  with  bill  of  lading  at- 
tached, indorsed  to  plaintilT  bank  for 
collection,  was  by  it  forwarded  to  de- 
fendant bank,  law  implies  a  promise  by 
defendant  to  collect  draft  and  remit  pro-  ^ 
ceeds.  or  return  draft  and  bill  of  lading 
if  payment  is  refused.  Bank  v.  Mer- 
chants' Nat.  Bank  (Ala.  App.).  77  So. 
167. 
§  90.  Actions  for  Negligence  or  Default. 

Nature  and  Form  of  Remedy. — Where 
a  draft  with  a  bill  of  lading  attached  was 
indorsed  by  the  drawer  to  a  bank  for 
collection,  the  legal  title  to  the  chose 
and  a  special  property  in  the  goods  rep- 
resented by  the  bill  of  lading  passed  to 
the  bank;  but  the  drawer  of  the  draft 
had  such  an  equity  that  ke  might  in  his 
own  name  recover  as  for  money  had  and 
received  against  a  correspondent  of  the 
bank  which  collected  the  draft.  Bank  v. 
Merchants'  Nat.  Bank  (Ala.  App.),  77 
So.    167. 

The  seller  of  goods,  having  drawn  a 
draft  for  the  purchase  price  and  attached 
thereto  a  bill  of  lading,  indorsed  the 
draft  for  collection  to  plaintiff  bank,  and 
plaintiff  transmitted  the  draft  with  bill 
of  lading  attached  to  defendant  bank,  its 
correspondent,  with  instructions  not  to 
deliver  the  bill  of  lading  until  the  draft 
was  paid.  However  the  bill  of  lading 
was  delivered,  and  plaintiff  bank  sued 
defendant  to  recover  the  amount  of  the 
draft.  Held,  that  as  the  law  implied  a 
promise  on  the  part  of  defendant  to  col- 
lect the  draft  and  remit  the  proceeds  or 
return  it  and  the  bill  of  lading,  payment 
having  been  refused,  plaintiff  might 
maintain  an  action  for  the  proceeds,  de- 
spite the  equitable  interest  of  the  seller, 
and  Code  1907,  §  2489,  declaring  that  ac- 
tions on  notes  or  other  contracts  for  the 
payment   of    money    must   be    prosecuted 

DiqmzeaovGoOSle 


302 


Banks  and  Banking 


in  the  name  of  the  party  really  inter- 
ested, whether  he  haa  the  legal  title  or 
not.  Bank  v.  Merchants'  Nat.  Bank 
(Ala.  App.),  77  So.  167. 

(E)    LOANS  AND  DISCOUNTS. 

§  93.  Requisites  #nd  Validity  of  Loan  or 
Discount. 
Loans  by  Cashier  to  Hiin8el{.--Loans 
made  by  the  cashier  of  a  bank  to  him- 
self, and  not  submitted  for  approval  to 
the  board  of  directors  nor  the  finance 
committee  of  the  bank,  were  forbidden 
by  Acta  1911.  p.  71,  %  SO,  providing  that 
no  bank  shall  lend  any  money  to  any 
salaried  officer,  agent,  or  employee  with- 
out the  loan  being  submitted  to  and  ap- 
proved by  the  board  of  directors  or  fi- 
nance committee.  Bank  v.  American 
Nat.  Bank  (Ala.),  7S  So.  310. 

§  9fi.  Interest  or  Rate  of  Disconnt,  and 

See  post,  USURY. 

Where  money  is  advanced  by  a  bank, 
and  the  transaction  is  in  substance  a 
loan,  though  in  form  a  discount  of  se- 
curities, and  the  amount  taken  out  for 
the  use  of  the  money  is  in  excess  of  the 
legal  rate  of  interest,  the  transaction  is 
usurious  under  Code  1907,  §  4624.  Where, 
however,  the  transaction  is  not  in  sub- 
stance a  loan,  but  is  a  bargain  and  sale 
of  securities,  and  the  obligation  of  the 
person  liable  on  such  securities  is  not 
made  more  burdensome,  the  transaction 
is  not  usurious,  though  the  amount  of 
the  discount  is  in  excess  of  the  legal 
rate  of  interest.  Hudson  v.  Repton  State 
Bank  (Ala.  App.),  75  So.  695. 
§  9S%.  Rights  and  labilities  as  to  Pa- 
per Discounted. 

Set-Off  —  Waiver.  —  Where  defendant 
advanced  money  to  a  purchaser  of  stand- 
ing timber,  on  an  agreement  that  the 
purchaser  would  cut  and  deliver  it,  that 
he  should  be  allowed  a  certain  amount 
per  M.,  which  on  each  shipment  should 
be  credited  on  his  demand  note  and  a 
draft  given  for  the  balance,  and  with  full 
knowledge  of  the  facts  gave  the  pur- 
chaser a  draft  to  be  discounted  with 
plaintiff  bank  to  secure  money  with 
which   to  pay  off  laborers,  and  accepted 


the  logs  called  for  in  the  bill  ot  lading, 
delivered  to  the  bank  with  the  draft,  and 
logs  substituted  for  the  numbered  logs 
mentioned  in  the  bill  of  lading,  tt  thereby 
waived  its  right  to  set  off  a  demand 
igainst  the  bank  in  excess  of  the  draft 
on  the  ground  that  the  purchaser's  note 
had  been  matured  by  demand  for  pay- 
ment.    Farmers'  Bank,  etc.,  Co.  i'.  Shut. 

19a    Ala.    53,    68    So.    363. 


§  97}^.  Issue  and   Payment  of   Drafts. 

Right  to  Countemund  Payment. — The 
giving  of  a  draft,  not  being  an  assign- 
ment to  the  payee  of  the  funds  in  the 
drawee's  bands,  the  drawer  may  counter- 
mand payment,  and  by  notice  obligate 
the  drawee  to  refuse  payment.  Western 
Union  Tel.  Co.  v.  Louissell,  11  Ala.  App. 
563.  66  So.  839,  appeal  denied  in  Ex  parte 
Western  Union  Tel.  Co..  181  Ala.  66S, 
67  So.  1019. 

Notice  Not  to  Fay. — Where  a  bank  re- 
ceives a  telegram  stopping  payment  of 
a  draft,  it  must  obey  without  inquiring 
whether  any  mistake  had  been  made  in 
transmitting.  Western  Union  Tel.  Co. 
i:   Louissell.  II   Ala.  App.  563.  66  So.  839. 

\  notice  to  the  bank  not  to  pay  a  draft 
drawn  in  favor  of  "James  F.  Manison" 
is  not.  as  a  matter  of  law.  notice  not  to 
pay  a  draft  in  favor  of  "James  J.  Man- 
son,"  such  as  obligates  the  drawee  to 
refuse  payment  of  the  draft.  Western 
Union  Tel.  Co.  f.  Louissell.  11  Ala.  App- 
563,  66  So.  9.^9. 

(H)  ACTIONS. 

§  119.  Evidence.  ^ 

AdmiasibUity. — Where  bank  cashier,  to 
aid  his  relatives  in  securing  loan,  had 
them  make  a  note  which  he  indorsed  as 
cashier  and  negotiated  and  on  its  ma- 
turity gave  his  personal  note  to  plaintiff 
for  a  loan  and  deposited  the  original  note 
as  collateral,  indorsing  it  to  plaintiff, 
who  sued  the  bank,  evidence  on  behalf 
of  the  bank  that  the  transactions  regard- 
ing the  note  were  not  carried,  on  its 
books  as  an  asset  should  have  been  ad- 
mitted. Choctaw  Bank  v.  Gewin  (Ala. 
App.).  78  So.  96. 
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IV.  NATIONAL  BANKS. 
i  in.    Nitim  and   Sutus. 

Agent*  of  Gea«nl  Govemment.— Tar- 
rant V.  Bessemer  Nat.  Bank,  T  Ala,  App. 
Mi.  61  So,  4T,  Sec  the  title  BANKS 
AKD  BANKING,  §  122.  vol.  2,  p.  269. 
9  11554.  Liability  of  Stockholders  for 
Debt)  of  Bank. 

Code  1907,  §  3744,  authorizing  a  judg- 
ment creditor  of  a  corporation  to  en- 
force payment  by  a  stockholder  of  his 
unpaid  subscription,  is  not  available  to  a 
judgment  creditor  of  a  national  bank,  as 
its  enforcement  would  impair  the  rem- 
edy given  the  bank  by  Rev.  St.  U.  S.,  § 
SHI  (U.  S.  Comp.  St.  1913,  S  9678,  giv- 
ing thf  bank  the  right  to  sell  the  stock 
of  a  delinquent  shareholder  for  the  sat- 
isfaction of  the  amount  due  thereon. 
McQujddy  t'.  King,  191   Ala.  205,  87  So. 

lOlS. 

V.    LOAN,    TRUST,    AND     INVEST- 

HENT  COMPANIES. 
S  139.  Forfeiture  of  Franchise  and  Dis- 
Bolution. 
Trust  Companies — Annulment  of  Char- 
ter.^Under  Acts  1911,  p.  88,  §  49,  au- 
thorizing the  superintendent  of  banks  to 
sue  to  annul  and  vacate  the  charter  of 
any  bank  or  for  liquidation,  and  Code 
1907,  §  3528,  making  trust  companies 
amenable  to  the  general  banking  laws, 
so  far  as  applicable  to  trust  companies, 
the  superintendent  of  banks  has  the  ex- 
clusive authority  to  pro'-eed  against  trust 


companies,  whether  or  not  they  are  do- 
ing or  are  authorized  to  do  a  banking 
business  in  connection  therewith,  Mont- 
gomery   Bank,   etc.,    Co.  v.   State    (Ala.), 

78    So.   825. 

Same— Dissolution.— Under  Code  1907, 
I  3513,  making  corporations  subject  to 
dissolution  on  the  ground  of  the  suspen- 
sion of  business  by  reason  of  lack  of 
funds  to  carry  on  the  business,  the  state 
superintendent  of  banks  may  proceed  in 
chancery  for  the  liquidation  of  a  trust 
company,  whose'  charter  authority  and 
franchise  survive,  notwithstanding  Its 
abandonment  of  its  banking  business, 
where  it  has  disqualified  itself  from  the 
lawful  pursuit  of  its  trust  business  by  the 
reduction  of  its  nominal  capital  stock  be- 
low the  minimum  requirement  prescribed 
by  S  3529.  Montgomery  Bank,  etc.,  Co. 
V.  State  (Ala.),  78  So.  828. 
§  IM.  Insolvency  and  Receivers. 

Provisional  Receivership  of  Trust 
Company.— Under  Code  idOT,  S  3512, 
though  the  evidence  did  not  show  that 
remaining  assets  of  the  trust  company 
were  in  danger  of  further  waste,  dissipa- 
I.  or  depletion,  yet  where  its  corpo- 
rate   dissolution   seemed    to   be    forecast 

ith  reasonable  certainty  unless  its  debts 

ere  provided  for,  and  sufficient  funds 
provided  for  its  safe  and  lawful  resump- 
I  of  business,  a  provisional  receiver- 
ship is  contemplated  and  authorized. 
Montgomery  Bank,  etc.,  Co.  v.  State 
(Ala.),  78  So.  825. 
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BASTARDS. 

I.  lUe^timacy  in  Oeneral. 
§  2.  Evidence. 

§  3.  Presumption  of  Legitimacy. 

JXL  Proceedings  nnder  Bastardy  Laws. 

§  12j^,  Statutory  Provisions. 

§  ZV/i.  Persons  Liable. 

§  22.  Jurisdiction. 

§  23.  Preliminary  Proceedings, 

§  27.  Complaint  or  Affidavit. 

§  29.  Warrant  or  Other  Process. 

§  33.  Pleading  and  Indictment. 

§  36.  Issues,  Proof,  and  Variance. 

§  Z7.  Evidence. 

§  39.  Admissibility  in  General. 

§  41.  Character  and  Conduct  of  Prosecutrix. 

§  41j^,  Character  and  Conduct  of  Defendant, 

§  42.  Admissions  and  Declarations  of  Defendant. 

§  43.  Intimacy  and  Illicit  Intercourse. 

§  44.  Resemblance  of  Child  to  Defendant. 

§  46. Sufficiency. 

§  48.  Trial. 

§  49.  Conduct  in  General. 

§  50.  Questions  for  Jury. 

§  51.  Instructions. 

§  52.  Verdict  or  Findings. 

§  60>i.  Sentence  on  Criminal  Conviction. 
§  61.  Review  of  Proceedings. 
§  62.  Appeal. 

Cross  References. 
See  the  title  BASTARDS,  vol.  2,  p.  273,  ard  i 


9  there  given. 


I.    ILLEGITIMACY    IN    GENERAL. 

§  8.  Evidence. 

§  3.  — ~  PresomptionB  of  Legidmacy. 

Child  Bom  in  Lawful  Wedlock.  —  A 
child  'born  in  lawful  wedlock  is  presumed 
legitimate  until  contrary  is  properly 
shcrwn  :by  party  who  denies  its  legiti- 
macy, and  upon  whom  burden  then  rests 
to  sustain  his  denial  Sims  v.  Birden, 
19T   Ala.   690,   73   So.   379,  744. 


IIL 


PROCEEDINGS     UNDER 
TARDY   LAWS. 


BAS- 


§  \V^.  Statutory  Provisions. 
Encroachment  upon  Judiciary— Conatj- 


tutionality.— Code  1907,  §  3846,  amended 
by  Acts  1919,  p.  7Sg,  providing  that  no 
presumption  in  favor  of  the  correctness 
of  trial  courts'  judgment  shall  be  in- 
dulged in,  held  invalid  as  an  invasion  of 
the  constitutional  functions  of  the  judi- 
ciary. Samples  v.  State  (Ala.  App.),  74 
So.  758. 
§  %.m.   Peraons  Liable. 

Defendant  under  18. — In  bastardy  pro- 
ceedings, plea  that  defendant  was  under 
16  years  at  time  of  commission  of  of- 
fense was  not  legal  answer,  but.  state 
having  taken  issue  upon  plea,  and  it  ap- 
pearing that  defendant  was  under  16  at 
time  child  was   begotten,  defendant   waa 
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entitled    to   verdict.      Cogburn     v.    State 
(Ala.  App.).  76  So.  473. 
)  H  JurisdictioiL 

Piobatt  Court— Sutntory  Proceedings. 
—A  proceeding  in  ibastardy  ^i 
inal,  and  court  did  not  err  in  overruling 
defendant's  motion  to  suspend  proceed- 
ings and  remit  him  to  tiie  probate  court, 
as  provided  by  Act  1915,  pp.  57T-S88, 
witii  reference  to  criminal  prosecution, 
CD  ground  that  he  was  under  16.  Cog- 
bnrn  v.  State  (Ala.  App.),  76  So.  473. 
i  U.  PrelimiiurT  Proc«e£ngs. 
S  tl.  Complaint  or  Affidavit 

Comfdaint  Suffident.  —  Under  Code 
1TO7,  S  6364,  a  complaint  that  prosecu- 
trix was  pregnant  with  or  delivered  of, 
a  tiastard  child,  of  which  accused  was 
Ihe  father,  is  sufficient.  Smith  v.  State. 
13  Ala.  App.  411,  «9  So.  406. 
!  ». Warrant  or  Other  ProceM. 

Who  Hajr  lanue — Statutes.  —  Undei 
Code  1M7,  5  6364,  providing  for 
in  bastardy  proceedings  by  jti 
county  where  woman  is  pregnant  and 
Local  Acts  1B15,  p.  331,  §  1,  conferring 
on  judges  of  Birmingham  municipal 
court  all  power  of  justices  of  peace,  judge 
of  such  municipal  court  had  jurisdictii 
10  iwue   such   warrant.      Grace  f.    State 

(Ala.   App.),    77    So.    97B. 

j  33.  Pleading  and  Indictment. 

I  W.  ■^—  Issues,  Proof,  and  Variance. 

Immaterial  Variance. — Commencement 
of  prosecution  for  bastardy  being,  under 
Code  1907,  §§  6364,  6370,  permissible  any 
time  between  pregnancy  and  12  months 
after  the  child  is  Jsorn,  variance  between 
the  complaint  alleging  the  birth  of  the 
cBild  before  the  commencement  of  the 
prosecution  and  proof  of  its  being  born 
after  such  commencement,  but  before 
the  Rling  of  the  complaint,  is  immate- 
rial. Brantley  v.  SUte,  11  Ala.  App.  144, 
5S  So,  878. 
i  17.  Evidence. 
{  39.  ^— .  Admissibilitr  in  General. 

KnowledKe  bf  Prosecutrix  of  Her 
ftmiancy— Under  Code  1907,  |  6364, 
testimony  of  prosecutrix  that  she  had 
felt  movement  of  fetus,  and  knew  she 
was  pregnant  prior  to  time  she  swore  out 
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warrant,  held  admisible.  Holston  v. 
State  (Ala.  App.),  75  So.  17B. 

That  child's  eyes  resembled  dume  of 
his  maternal  grandfather  is  inadmissible 
in  bastardy  trial.  Johnson  v.  State  (Ala. 
App.),  74   So.  973. 

Offer  to  Harry— Offer  to  Compromise. 
— In  a  bastardy  proceeding  it  is  compe- 
tent to  prove  that  after  the  conception 
or  the  ibirth,  defendant  promised  to 
marry  prosecutrix,  unless  the  promise  is 
accompanied  by  a  condition  that  the 
prosecution  be  abandoned,  in  which  latter 
case  it  is  an  offer  of  compromise,  and 
not  admissible.  Brantley  v.  State,  11 
Ala.    App.   144,  6S   So.  67S. 

Condition  of  jDefendanf s  Wife. — In  ■ 
bastardy  proceeding  the  condition  of  the 
defendant's  wife  during  the  time  of  the 
intercourse  may  be  shown.  Smith  v. 
State,  13  Ala.  App.  411,  69  So.  |406. 

Conversations  Not  in  Defendants 
Presence.  —  Conversation  between  de- 
fendant's father  and  prosecutrix  in  'bas- 
tardy proceedings  was  inadmissible,  al- 
though defendant  'was  "standing  in  the 
door";  it  not  being  shown  what  door 
was  meant.  Johnson  v.  State  CAIa. 
App.),   74   So.   978. 

Same  —  Cross- Examination.  —  State- 
ment as  to  conversation,  not  shown  to 
have  been  in  defendant's  presence^ 
brought  out  on  ^ross-examination  of  de- 
fendant's witness,  did  not  admit  proof  of 
entire  conversation,  Johnson  v.  State 
(Ala.    App.),    74    So.    972. 

Proaeoutrix  asking  to  Be  taken  to 
Place  for  Confinement.  —  In  a  bastardy 
proceeding  the  fact,  attempted  to  be 
by  defendant!  that  prosecutrix 
asked  a  third  person  to  take  her  to  a 
for  the  purpose  of  giving  birth  to 
the  child,  is  immaterial,  in  the  absence 
of  any  evidence  tending  to  show  such 
person  was  the  father  of  the  child. 
itley  V.  State,  11  Ala.  App.  144,  65 
So.   678. 

§    41.  Character    and    Con&ct    of 

Prosecutrix. 

Good  Character  of  Prosecutrix. — In  a 
bastardy  proceeding  evidence  as  to  the 
good  character  of  the  prosecutrix  for 
virtue  and  chastity  is  improperly  re- 
ceived. Smith  V.  State,  13  Ala.  App.  ill, 
69  So.  406. 
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'  Intcrc!oiin«  of  Prosecutrix  with  Other 
Hen.— In  a  bastardy  proceeding  evidence 
showing-  intercourse  'between,  prosecu- 
trix and  other  men  about  the  time  the 
child  iwas  concaved  iwa3  admissible. 
Samples  v.  State  (Ala.  App.).  74  So.  758. 

Defendant  in  showing  intercourse  o( 
prosecutrix  with  others,  must  confine  the 
evidence  to  a  period  within  which  th« 
child  could  have  been  conceived.  Brant- 
ley V.  State,  II  Ala.  App.  144,  65  So.  ft7B, 
cited  in  note  in  L.  R.  A.  1916B,  969. 

Evidence  of  acts  of  intercourse  by  the 
prosecutrix  with  other  men  is  inadmissi- 
ble in  a  bastardy  proceeding,  where  such 
men  could  not  have  been  the  father. 
Smith  v.  State,  13  Ala.  App.  411,  69  So. 
406,  cited  in  notes  in  L.  R.  A.  1916B, 
968,  969. 

I  ill4.  Character    and    Conduct    of 

Defendant. 

Defendant's  Conduct  before  and  after 
Intercourse — In  a  bastardy  proceeding 
defendant's  conduct  before  the  time  of 
the  intercourse  may  be  shown  as  well  as 
his  conduct  thereafter.  Smith  v.  State, 
13  Ala.  App.  411,  69  So.  406. 

Attempt  of  Defendant  to  Procure 
Abortion.— That  defendant  attempted  to 
aid  in  procuring  an  abortion  of  the  preg- 
nant woman  in  a  bastardy  proceeding 
■s    admissible.     Smith    v.    Stale,    13    Ala. 

App.    411.    69    So.    406. 

It  is  relevant  that  after  prosecutrix 
informed  defendant  of  her  pregnancy,  he 
gave  her  a  concoction  and  directed  her 
to  take  it,  saying  it  would  produce  abor- 
tion, whether  it  would  being  immaterial, 
the  probative  force  of  the  evidence  ly- 
ing in  the  admission  of  guilt  to  ibe  in- 
ferred from  his  conduct.  Brantley  v. 
State,  n  Ala.  App.  144,  65  So.  «78. 

Flight  ol  Defendant.  —  In  a  bastardy 
proceeding  evidence  of  defendant's  flight 
is  admissible.  Smith  v.  State,  13  Ma. 
App.  411,  69  So.  406. 
I  4S.  _  Adnrfssions  and  DeclaratioM  of 
Defendant. 

Defendant's  rilence  in  the  face  of  ac- 
cnsation  in  a  bastardy  proceeding  is  ad- 
missible as  a  confession  or  admission 
only  where  he  is  shown  to  have  heard 
and  understood  it  and  remained  silent 
Johnson  V.  State  (Ala.  App.),  74  So.  972 


§§  4M9 

§    43.    Intimacy    and    Illicit    Inter- 
course. 

Intercourse  Prior  to  Pregnancy — Pre- 
ventatives against  Conceptioti.  —  In  a 
bastardy  proceeding  prosecutrix  may  tes- 
tify to  intercourse  between  her  and  de- 
fendant for  several  months  prior  and  up 
o  the  time  of  her  pregnancy,  and  of  the 
ise  by  him,  up  to  that  time,  of  preventa- 
ives  against  conception.  Brantley  v. 
State,   11  Ala.   App.   144,  ftS   So.  678. 

Defettdant  Being  Suitor  of  Prosecu- 
xix.— In  a  bastardy  proceeding  evidence 
ihowing  any  intimacy  of  relationship  be- 
:ween  prosecutrix  and  defendant  is  ad- 
missible, as  of  the  fact  of  his  being  a 
suitor  of  hers.  Brantley  v.  State,  11 
Ala.  App.  144,  65  So.  678. 

Prosecutrix  and  Defendant  Engaged— 
That  prosecutrix  and  defendant  were  en- 
gaged at  the  time  of  the  intercourse  is 
relevant  in  a  bastardy  proceeding.  Brant- 
ley V.  State,  il  Ala.  App.  144,  65  So.  678. 

g  4A.  ReseroUatice  of  Child  to  De> 

fendant. 

Prosecutrix  May  Exhibit  Child  to  Jury. 
— In  a  bastardy  proceeding  prosecutrix 
may  testify  that  defendant  was  the  fa- 
ther of  her  child,  and  exhibit  it  to  the 
jury,  Brantley  v.  State,  H  Ala.  App. 
144,  65  So.  678,  cited  in  note  in  L.  R.  A. 
1917B,  1148. 
§  46l Sufficiency. 

"Reasonable  Certainty." — In  a  bas- 
tardy case,  the  measure  of  proof  is  rea- 
sonable certainty,  and  not  proof  "beyond 
a  reasonable  doubt"  as  in  criminal  case. 
Holston  V.  State  (Ala.  App.),  75  So.  175. 

§  48.  Trial. 

§  49.  CMiduct  in  GeneraL 

Evidence  Here  Condition — Objectioi). 
— That  the  testimony  of  prosecutrix  in 
bastardy  case  that  defendant  was  "a  suit- 
or" of  hers  is  a  mere  conclusion,  and  ob- 
jectionable as  such,  does  not  put  in  error 
the  court  in  overruling  the  objection  to 
it;  no  ground  of  objection  suggesting  this 
point.  Brantley  v.  State,  11  Ala,  App. 
144,  65   So.  678. 

Evidence  Indefinite.  —  In  a  bastardy 
proceeding  the  offer  of  defendant,  for 
purpose  of  rebuttal,  to  prove  that  some- 
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time  to  procure  medicine  to  produce 
abartion  held  too  indefinite  as  to  time 
and  persons.  Brantley  v.  State,  11  Ala. 
App.    144,  es   So.  6T8. 

Objection  to  Evidence.— In  a  bastardy 
case  where  letter  was  offered  in  evidence 
bv  btate  and  read  to  jury,  and  af^cr- 
wards  objection  ,was  interposed,  objeC' 
lion  came  too  late,  and  there  was  no  er- 
ror in  overruling  it.  Holston  r.  Stale 
<.\la-    App.),  75  So.   175. 

Remarlm  of  Connsel. — In  a  bastardy 
prosecution,  the  solicitor  could  properly 
urge  jury  to  discharge  their  duty,  and 
not  to  "wink"  at  invasion  of  sanctity  of 
the  home.  Samples  v.  State  (Ala.  App.), 
74    So.    758. 

Same  —  Comment  on  Tettimony.  — 
The  solicitor  had  a  right  to  comment  in 
areumenl  upon  all  testimony  introduced 
on  direct  or  cross  examination.  Samples 
V.  State  (Ala.  App.),  74  So.  758. 

§  50.  Questions  for  Jury. 

See  post,  "Verdict  or  Findings,"  §  53. 
Plight  of  Defendant.— The  weight  to 
be  given  in  evidence  of  defendant's  Right 
is  for  the  jury  in  a  bastardy  proceeding. 
Smith  V.  State,  13  Ala.  App.  411,  69  So. 
406. 

Illegal  Anawer — Issue  Joined  by  State. 
— See    ante,   "Persons    Liable,"   §   ZV/i. 
{  SI.    -—  Instructions. 

Instrucdon  Invading  Province  of  Jury. 
— In  a  prosecution  for  bastardy,  in- 
structions held  properly  refused  as  in- 
vading the  province  o(  the  jury.  Smith 
V.  State,  13  Ala.  App.  411,  69  So.  40fl. 

Charge  Not  Hypothecating  Evidence. 
— In  bastardy  case,  refusal  of  inst 
tion,  "The  court  charges  the  jury  that 
if  it  is  probable  that  defendant  is  inno- 
cent, you  should  acquit  him,"  was  noi 
error,  as  it  does  not  hypothecate  thi 
evidence.  Holston  v.  State  (Ala.  App.) 
75   So.  175. 

Charge  Assuming  Pacts  True.  —  In  a 
bastardy  proceeding,  a  requested  charge, 
assuming  as  true  a  fact  of  which  there 
is  not  even  evidence,  is  properly  refused. 
Brantley  v.  State,  11  Ala.  App.  144,  65 
So.  €78. 

When  Charge  Is  Abstract.— Evidence 
in  a  bastardy  proceeding  having,  after 
admission,  been  excluded  from  the 
■ideration  of  the  jury,  a  requested  charge 


with     reference      thereto     was     abstract. 

Brantley  v.  State,  U  Ala.  App.  144,  6S  So. 

678. 

S  n.  — ~-  Verdict  or  Findings. 

Issue  Joined  on  Insufficient  Plea  — 
Right  to  Verdict— In  bastardy  proceed- 
ing, plea  that  defendant  was  under  IS 
years  at  time  of  commission  of  offense 
not  legal  answer,  hut,  state  having 
taken  issue  upon  plea,  and  it  appearing 
that  defendant  was  under  16  at  time  child 
was  begotten,  defendant  was  entitled  to 
diet.  Cogburn  :-.  State  (Ala.  App.), 
76  So.  473. 
§    W/i.    Sentence    on    Criminal    Convic* 

Hard  Labor  for  Coimty.— On  convic- 
tion of  bastaidy.  court  may,  under  Code 
1907,  §  6377,  fixing  sentence  at  13  months, 
impose  such  sentence  at  hard  labor  (or 
county.  Grace  !'.  State  (Ala.  App.),  77 
So.    978. 

§  •!.  Review  of  Proceedings. 
§  M. AppeaL 

Admiflsion  of  Evidence — Harmless  Er- 
ror.— Any,  error  in  bastardy  proceedings 
in  overruling  objection  to  evidence  was 
harmless;  it  having  subsequently  been 
rolled  out  and  excluded  from  the  consid- 
eration of  the    jury.     Brantley  'v.    State, 

11    Ala.    App.    144,   65    So.    678. 

Error  Assigned — Not  Inrnted  on  in 
Brief. — It  being  necessary  in  bastardy 
proceedings  to  assign  error,  an  error  as- 
signed, not  ibeing  insisted  on  in  appel- 
lant's brief,  is  deemed  waived.  Brant- 
ley I'.  State,  11  Ala.  App.  144,  65  So.  678. 

Remarks  of  Counsel — Cured  by  In- 
struction.— .^ny  error  in  overruling  mo- 
lion  of  defendant  in  bastardy  to  exclude 
from  the  consideration  of  the  jury  re- 
marks of  the  slate's  counsel  that  defend- 
ant had  done  a  certain  thing  *as  cured 
by  a  charge  that  there  was  no  evidence 
to  that  effect,  and  that  the  jury  must  not 
consider  the  statement  of  said  counsel 
relative  thereto.      Brantley  v.    State,    11 

Ala.    App.    144,    65    So.    678. 

Judgment  Discharging  Defendant — No 
Error  Assigned. — .A  judgment  discharg- 
ing defendant  in  bastardy  will  be  af- 
firmed, where  no  errors  are  assigned,  on 
an  appeal  taken  in  the  name  of  the  state. 
State  V.  Dodd,  9  Ala.  App.  65.  64  So.  169. 


Digitizea 


n,  Google 


Bastards — Best  Evidence 


§62 


Admiasible  of  Evidence  —  Failure  to 
Object  Below.— In  a  bastardy  proceed- 
ing defendant  who  did  not  object  below 
can  not,  on  appeal,  complain  that  the 
court  received  evidence  of  the  prosecu- 
trix's good  character.  Smith  v.  State,  13 
Ala.  App.  411,  69  So.  406. 

General  Objection  Not  Specif]fing  Par- 
ticular Testimony  Inadmbsible.  —  As- 
signments, generally  complaining  that 
defendant's  wife  was  incompetent  to  tes- 
tify against  him  in  a  'bastardy  proceed- 
ing, do  not  raise  the  point  that  she  testi- 
fied as  to  privileged  communications. 
Smith  V.  State,  13  Ala.  App.  411,  «9  So. 
406. 


Reductiion  of  Judgment. — The  defend- 
ant can  not  complain  of  the  reduction  of 
the  judgment.  Smith  v.  State,  13  Ala. 
App.  411,  «9  €o.  406. 

Evidence  Sufficient— Verdict  Not  Dis- 
turbed.— In  a  bastardy  case  where  there 
was  evidence  which  authorized  a  convic- 
tion, the  verdict  will  not  ibe  disturbed. 
Samples  v.  State  (Ala.  App.),  74  So.  758. 

DiEcretion  in  Cross-Examination.  — 
The  court's  rulings  in  allowing  cross- 
examination  in  'bastardy  proceedings  to 
extend  to  irrelevant  matters  will  not  be 
reviewed,  being  a  matter  of  discretion. 
Johnson  v.  State  (Ala.  App.),  74  So.  972. 


Bearing  Anns. 

See  post.  WEAPONS, 

Beneficial  Auodationi. 

See  the  title  BENEFICIAL  ASSOCIATIONS,  vol.  2,  p.  291,  and  references  there 

given. 

Bequests. 

See  poet,  WILLS. 

Best  Evidence. 

See  post.  CRIMINAL  LAW;   EVIDENCE. 
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BIGAMY. 

§  2.  Defenses. 
§  6.  Evidence. 

§  8.  Admissibility  in  General. 

§  9,  Previous  Marriage. 

Cross  References. 
S«e  the  title  BIGAMY,  vol.  3.  p.  293,  and  references 


S   a.    Defeosem. 

Defendant  under  Statutory  Age  of  Con- 
sentL — That  accused  at  the  time  of  his 
former  marriaye  was  under  the  statutory 
Age  of  consent  so  as  to  make  the  i 
riaK^  avoidable  is  no  defense,  in  a  pros- 
ecution for  bigamy,  for  again  marrying 
without  having  the  first  marriage  judici- 
ally annulled.  Garner  v.  State,  9  Ala. 
A  pp.  60,     61  So.  183. 

§  6.  Evidence. 

§  8.  '  AdmiBOibility  ^  General. 

Testimony  of  Accused  as  to  Knowl- 
edco  of  Wife's  Deaths — Where  there  was 
nothing  to  show  that  the  accused,  in  a 
prosecution  for  bigamy,  had  any  infor- 
mation or  reason  to  believe  that  his  first 
wife  was  dead  at  the  time  of  his  second 


marriage,  and  it  did  not  appear  that  he 
had  made  any  inquiry,  he  could  not  tes- 
tify as  to  whether  he  knew  at  the  time 
of  his  second  marriage  whether  his  first 
wife  was  living  or  dead.  Garner  v.  State, 
9  Ala.  App.  60,  64  So.  183. 
§  ».  —~-  Previoni  Harriagc. 

How  Proved. — In  a  prosecution  for 
bigamy  marriage  may  ibe  proved  'by  co- 
habitation and  the  confessions  of  the 
party,  and  it  is  not  necessary  to  produce 
the  record  or  the  testimony  of  a  witness 
to  it.     Phillips  v.  State,  13  Ala.  App.  ZiS, 

m  So.  35«. 

Same^Certified  Copy  of  Marriage  Li- 
cenae. — In  a  prosecution  for  bigamy,  a 
certified  copy  of  the  former  marriage  li- 
cense was  admissi^ble  in  evidence.  Gar- 
ner V.  State,  9  Ala.  App.  60,  64  So.  183. 


Bill  of  Discovery. 

See  post,  DISCOVERY. 

Bill  of  Exception*. 

See  post,  EXCEPTIONS,  BILL  OF. 

Bill  of  Laffing. 

See  post,  CARRIERS. 

BiU  of  Sale. 

?ee  post,  SALES. 


,vGoosle 


BILLS  AND  NOTES. 

I.  Requisites  and  Validity. 

(E)   Form  and  Contents  of  Promissory  Notes  and  Duebills. 

§17/..  Date. 

§  24.  Instruments  Payable  after  Death  of  Maker. 
(C)  Execution  and  Delivery, 

§  31.  Partial  Execution  and  Failure  of  Others  to  Sign. 

§  3.S.  Delivery. 

§  36.  Necessity  and  Sufficiency  in  General. 

§  37.  Conditional  Delivery. 

(E)  Consideration. 

§  55.  Sufficiency. 

§  56.  In  General. 

§  .S6  (1)  In  General. 

§  56  (3)   Forbearance, 
§  58.  Pre-Existing  Indebtedness  or  Liability. 

(F)  Validity. 

§  71.  Effect  of  Invalidity. 

§  72. Partial'  Invalidity. 

§  75.  Right  to  Contest  Validity. 
n.  Oonstmctioii  and  Operation. 
§  76.  What  Law  Governs. 
§  77.  Parties. 

§  79.  Principals  and  Sureties  or  Guarantors. 

§  91.  Mai^inal  Memoranda  and  Figures. 
§  92.  Collateral  Agreements. 
m.  Qualification,  Renewal,  and  Rescission. 

§  96.  Operation  and  Effect  of  Extension  or  Renewal. 
IV.  Negotiability  and  Transfer. 

(A)  Instruments  Negotiable. 

§  100.  Nature  and  Form  of  Instrument. 

§  102.  Promissory  Notes. 

§  102j^. Particular  Kinds  or  Forms  of  Orders,  Certificates  or 

Warrants. 

§  103.  Instruments  Payable  from  Particular  Fund. 

§  106.  Certainty  as  to  Amount  Payable. 

§  108.  Attorneys'  Fees  and  Costs. 

§  ICOyi.  Statement  of  Consideration. 

§  110.  Conditions  and  Restrictions  in  Instrument. 

§  "111.  Recitals  and  Provisions  as  to  Collateral  Securities. 

(B)  Transfer  by  Indorsement. 
§  117.  Formal  Requisites. 

§  119.  Indorsement  in  Blank. 

(C)  Transfer  without  Indorsement. 
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§  124.  Transfer  by  Delivery. 

§  125.  In  General. 

T.  Bifhts  and  Liabilities  on  Indorsement  or  Transfer. 

(A)  Indorsement  before  Delivery  to  or  Transfer  by  Payee. 
§  131.  Nature  and  Construction  of  Contract  in  General. 
§  133.  Consideration. 

§  138.  Nature  of  Liability  on  Indorsement. 

§  140. As  Surety. 

§  IW/i. As  Guarantor. 

§  141.  Time  of  Indorsement. 

§  1421^.  Order  of  Indorsement. 

§  143.  Indorsement  on  Condition. 

§  144.  Diversibn  to  Unauthorized  Purpose. 

§  147.  Extent  of  Liability. 

§  148.  Discharge  of  Indorser. 

(B)  Indorsement  for  Transfer. 

§  162.  Mode,  Form,  or  Purpose  of  Indorsement. 

§  165.  Indorsement  for  Collection. 

§  165^2.  Indorsement  without  Recourse. 

§  168K.  Order  of  Liabihty. 

§  169.  Necessity  to  Charge  Indorser  of  Proceeding  against  Maker. 

§  170.  Extent  of  Liability. 

(C)  Assignment  or  Sale. 

§  179.  Equities  and  Defenses  against  Assignee. 
§  180.  In  General. 

(D)  Bona  Fide  Purchasers. 

§  189.  Nature  and  Grounds  of  Protection. 
§  190.  Character  of  Instrument. 
§  191.  Mode  or  Form  of  Transfer. 
§  192.  Actual  Notice. 

§  193.  In  General. 

§  194J4.  Time  of  Notice. 

§  196.  Constructive  Notice,  and  Facts  Putting  on  Inquiry. 

§  197.  Good  Faith  in  General. 

§  199.  Relation  to  Instrument  of  Persons  Dealing  Therewith. 

§  199J4.  Matters  Apparent  from  Instrument. 

§  200^.  Operation  and  Effect. 

§  201.  Taking  after  Maturity. 

§  202.  Title  and  Rights  Acquired. 

§  203.  Defenses  as  against  Purchasers  after  Maturity. 

§  2CM.  Consideration  in  General. 

§  2Cyiy2.  Payment  of  Value. 

§  206.  Usurious  Consideration. 

§  207.  ■  Crediting  Proceeds. 

§  209.  Taking  as  Collateral  Security  for  Pre-Existing  Debt. 
§  212>^.  Title  and  Rights  Acquired  by  Bona  Fide  Purchasers. 
§  213.  Defenses  as  against  Bona  Fide  Purchasers. 
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§  214.  In  General. 

§  218. Conditions  or  Collateral  Agreements. 

§  219.  Want  or  Failure  of  Consideration  in  General. 

§  220.  Accommodation  Paper. 

§  221.  Fraud  in  Inception. 

§  222.  Illegality  in  General. 

§  222  (1)   In  General. 

§  222  (2)  Foreign   Corporation    Not    Complying   with    State 
Laws. 

§  223.  Usury. 

§  224.  Alteration. 

VL  Presentment,  Demand,  Notice,  and  Protest. 

§  230.  Necessity  of  Demand  for  Payment  and  Notice  of  Nonpayment. 

§  231.  In  General.- 

§  233.  '  Condition  Precedent  to  Liability  of  Indorser. 

§  235.  Effect  of  Failure  to  Make  Demand  or  Give  Notice. 

§  236.  Sufficiency  of  Presentment  for  Payment  and  Demand. 

§  238.  Persons  Who  May  Make. 

§  241.  Time. 

§  242. Form  and  Mode.  ■ 

§  244.  Protest  and  Certificate  Thereof. 
§  246,  Requisites  and  Sufficiency. 

Tn.  Payment  and  Discharge. 

§  261.  Persons  by  Whom  Payment  May  Be  Made  and  Effect. 
§  262.  Persons  to  Whom  Payment  May  Be  Made. 
§  263.  Mode  and  Sufficiency  of  Payment. 

§  265.  New  Bills  or  Notes. 

§  266.  Property  or  Services. 

§  270.  Discharge. 

§  272.  Cancellation  or  Surrender  of  Instrument. 

§  273. Payment  or  Satisfaction  by  Other  Parties. 

Vm.  Actions. 

§  275.  Right  of  Action. 

§  277.  Title  to  Sustain  Action. 

§  282.  Defenses. 

§  283,  In  General. 

§  284.  Particular  Grounds.      . 

§  284  (1)   In  General. 

§  284  (3)  Want  or  Failure  of  Consideration. 
§  289.  Parties  Defendant. 

§  291.  Joinder. 

§  292.  Declaration,  Complaint,  or  Petition. 

§  293.  Form  and  Requisites  in  General. 

§  295.  Description  of  Instrument. 

§  298.  Transfer  and  Ownership. 
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§  298  (1)  Necessity   of    Alleging   Indorsement,    Assignment,    and 
Ownership. 

§  298  (2)   Sufficiency   of   Allegations   as   to  Indorsement,   Assign- 
ment, and  Ownership. 

§  298  (3)  Bona  Fide  Purchase. 

§  300.  Presentment,  Demand,  Protest,  and  Notice. 

§  303.  Plea,  Answer,  or  Affidavit  of  Defense. 

§  304.  Form  and  Requisites  in  General. 

§  305.  Traverses  or  Denials  and  Admissions  in  General. 

§  306.  Execution  and  Delivery  of  Instrument. 

§  307.  Want  or  Failure  of  Consideration. 

§  306.  Mistake,  Fraud,  or  Duress. 

§  309.  Illegality. 

§  311.  Good  Faith  and  Payment  of  Value. 

§  313.  Extension  of  Time  and  Agreement  Not  to  Sue. 

§  314.  Payment  and  Discharge. 

§  315.  Verification. 

§  316.  Replication  or  Reply  and  Subsequent  Pleadings. 
§  317.  Amended  and  Supplemental  Pleadings. 
§  319.  Issues,  Proof,  and  Variance. 

§  319  (3)  Evidence  Admissible  under  Plea  or  Answer  in  General, 

§  319  (5)  Evidence  Admissible  under  General  Issue. 

§  319  (6)  Matters  That  Must  Be  Proved. 

§  319  (7)  Variance, 
§  320.  Presumptions  and  Burden  of  Proof. 

§  321.  In  General. 

§  323.  Consideration. 

§  325:  Nature  of  Liability. 

§  326.  Transfer  and  Ownership  in  General. 

§  327.  Good  Faith  and  Payment  of  Value. 

§  327  (1)   Presumptions  as  to  Bona  Fides  in  General. 

§  327  (2)  Burden  of  Proof  as  to  Bona  Fides  in  General. 

§  327  (3)  Consideration  for  Indorsement  or  Transfer. 

§  327  (4)  Fraud  in  Inception  or  Transfer. 

§  329.  Payment. 

§  330.  Admissibility  of  Evidence. 

§  331.  In  General. 

§  332.  Execution,  Delivery,  and  Identity  of  Instrument. 

§  333.     .        Consideration. 

§  334.  Nature  of  Liability,  and  Relations  of  Parties  to  Instrument 

and  to  Each  Other. 

§  338.  Good  Faith  and  Payment  of  Value. 

§  340. Payment  and  Discharge. 

§  343.  In  Actions  on  Contracts  of  Indorsement. 

§  344.  Weight  and  Sufficiency  of  Evidence. 

§  346.  Execution,  Delivery,  and  Identity  of  Instrument. 

§  348.  Nature  and  Extent  of  LiaWlity. 
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§  352.  Possession  as  Evidence  of  -Ownership. 

§  352</i.  Good  Faith  and  Payment  of  Value 

§  355.  Amount  of  Recovery. 

§  360.  Attorney's  Fees. 

§  361.  Trial. 

§  363.  Questions  for  Jury. 

§  363  (1)   In  General. 

§  363  (2)  Execution  and  Delivery. 

§  363  (3)  Consideration. 

§  363  (7)   Payment  and  Discharge. 

§  364.  Instructions. 

§  366.  Judgment. 

Cross  References. 

See  the  title  BILLS  AND  NOTES,  vol.  2,  p.  309.  and  references  there  given. 

In  addition,  see  ante,  BANKS  AND  BANKING;  post.  CORPORATIONS;  EVI- 
IDENCE;  INTEREST;  NOVATION;  PRINCIPAL  AND  SURETY;  USURY. 

As  to  evidence  as  to  consideration  and  as  to  delivery  upon  condition,  see  post, 
EVIDENCE. 


L  REQUISITES  AND  VALIDITY. 

(B)  FORM  AND  CONTENTS  OF 
PROMISSORY  NOTES  AND  DUE- 
BILLS. 

§  1754-  Date. 

Date  in  general  is  not  essential  to  a  bill 
or  note;  if  there  be  no  date  it  will  be  con- 
sidered as  dated  at  the  time  it  was  made. 
Potter  r.  Tucker,  11  Ala.  App.  466,  66  So. 
922. 

§  M.  iMtrumentB  Payable  after  Death  of 
Maker. 

Inatrument  Held  Valid.  —  Dorsey  v. 
Hudmon,  1T9  Ala.  530,  60  So.  303.  See 
the  title  BILLS  AND  NOTES,  g  24,  vol. 
8.  p.  314. 

(C)  EXECUTION  AND  DELIVERY. 

§  31.  Partial  Execution  and  Failure  of 
Others  to  Sicn. 

Sec  post.  "Conditional  Delivery."  §  37. 
§  3S.  Delivery. 

§  SC  —  Neceasity  and  Sufficiency  in 
General 

Negotiable  instruments  Act  (Code  190T. 
§  4973),  providing  that  as  between  imme- 
diate parties  and  as  to  a  remote  party 
other  than  a  holder  in  due  course  a  deliv- 
ery of  a  note  to  be  effectual  must  be 
made  either  by  or  under  the  authority  of 
the  maker,  and  in  such  case  the  delivery 
may  be  shown  to  have  been  conditional 


or  for  a  special  purpose  only,  refers  only 
to  a  conditional  or  special  delivery  to  the 
payee  of  which  he  is  advised  at  the  time 
and  not  to  a  delivery  to  an  agent  for 
transmission  to  the  payee.  Ex  parte 
Goldberg,  191  Ala.  .156.  67  So.  839,  revers- 
ing Goldberg  V.  Store,  10  Ala.  App.  485, 
65  So.  454. 
§  37.  Conditional  Delivery. 

Under  Code  1907.  §  4973,  providing  that 
every  negotiable  instrument  must  be  de- 
livered, etc..  where  a  stockholder  in  a 
bank  delivered  a  note  which  she  signed 
payable  to  the  bank  conditionally  on  all 
other  stockholders  paying  to  the  bank 
sums  proportionate  to  their  share  value 
at  par.  and  all  the  other  stockholders  did 
not  contribute,  as  the  condition  of  the  de- 
livery contemplated,  the  stockholder  sign- 
ing the  note  was  not  liable  thereon,  unless 
the  holder  was  a  holder  in  due  course, 
since  the  conditional  delivery  of  a  note 
renders  it  ineffectual  as  a  binding  prom- 
ise to  pay  until  the  event  happens  upon 
which  the  condition  is  based,  unless  the 
note  is  transferred  to  a  bona  fide  holder 
in  due  course.  Bank  v.  Jordan  (.Ala.),  75 
So.  930. 

(E)  CONSIDERATION. 
§  S6.  Sufficiency. 

§  06.  In  General. 

§  W  (1)  In  General 

Where  plaintiff  held  a  note  and   mort- 
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etge  of  a  decedent  which  embra(;ed  prop- 
erty in  the  possession  ot  defendant,  a 
note  given  by  defendant  to  take  up  de- 
ceased's note  was  supported  by  a  valuable 
consideration,  where  deceased's  note  had 
not  been  paid,  but,  if  it  had  been  paid, 
there  was  no  consideration.  Orr  v.  Ste- 
n-art.  13  Ala.  App.  542,  611  So.  649. 

Complainant  agreed  with  a  mortgagor 
to  buy  the  land  at  foreclosure  and  to 
bave  the  use  of  it  for  a  year  to  reimburse 
him,  and  that  the  amount  paid  was  not 
to  exceed  the  amount  due  ,on  the  mort- 
gage, $117,  and  that  if  the  amount  bid  by 
complainant  exceeded  that  amount,  he 
should  be  relieved  from  paying'  more,  and 
acquired  possession  of  the  land  for  a  year 
by  paying  the  amount  due.  which  was 
less  than  half  of  the  sum  bid  at  the  sale 
and  less  than  the  rental  value  of  $150, 
and  acknowledged  the  relation  of  tenant, 
and,  after  paying  rent  for  a  number  of 
years,  and  while  in  possession,  executed 
a  note  far  rent  to  the  landlord's  guard- 
ian. Held,  that  complainant  could  not 
contend  that  the  note  was  without  con- 
sideration on  the  ground  that  he  owned 
tbe  legal  title  to  the  land,  and  it  was  im- 
material that  the  mortgagor's  interest 
was  only  a  life  estate,  and  that  the  note 
was  made  to  the  .gpuardian  of  the  mort- 
gagor. Anders  v.  Sandlin,  191  Ala.  ISiJ, 
S7  So.  684. 
i  M  (S)  Forbearance. 

The  extension  of  the  time  of  the  pay- 
ment of  a  debt  was  a  sufficient  consid- 
eration for  a  note  given  to  secure  the 
debt.  Dillworth  z:  Holmes  Furniture, 
etc.  Co.  (Ala.  App.).  73  So.  268. 
i  H. PreexiBtiiig  Indebtedness  or  Li- 
ability. 

A  note,  given  in  settlement  of  accounts 
against  the  maker's  deceased  husband 
was  not  unenforceable  for  want  of  i 
sideration.  if  the  husband's  estate 
solvent,  and  if  she  was  entitled  to  the 
whole  thereof,  as  it  was  a  benefit  to 
to  secure  the  satisfaction  of  debts  for  the 
payment  of  which  the  estate  hvas  liable, 
and  a  detriment  to  the  owner  of  the 
claims  to  discharge  them.  Vaughn  r. 
Bass,  10  Ala.  App.  3SS,  64  So.  543. 

Detriment  to  Promise. — Where  defend- 
ant, the  general  manager  of  a  company 
and  the  owner  of  30  per  cent,  of  its  capi- 


tal stock,  executed  notes  to  secure  a  past- 
due  debt  of  the  company  to  plaintiff  un- 
der an  arrangement  whereby  the  com- 
pany was  discharged  and  a  new  debt 
created  binding  on  him  alone,  the  detri- 
ment to  the  promisee  from  the  extinguish- 
ment of  his  demand  against  the  original 
debtor  was  a  valuable  consideration  to 
support  the  note,  in  the  absence  of  any 
showing  that  the  company,  though  bank- 
rupt, had  been  discharged  from  the  debt, 
or  that  it  was  wholly  without  assets; 
since  it  is  immaterial  that  the  detriment 
is  of  a  trifling  character,  unless  it  is  ut- 
terly worthless.  Boatwright  v.  Scheuer, 
etc.,  Co.,  11  Ala.  App.  ■120,  63  So.  819. 

(F)'  VALIDITY. 

§  71.  Effect  of  Invalidity. 

8  n. Partial  Invalidity. 

In  view  of  Code  1907.  §  4579,  making 
rebates  on  contracts  of  insurance  illegal, 
where  part  of  cpnsideration  of  notes  was 
unlawful  promise  to  accord  maker  such 
rebate  .as  consideration  for  notes,  was 
partial  illegality  which  rendered  them 
void.  Armstrong  i:  Walker  (Ala.),  78 
So.  380. 
S  7S.  jlUght  to  Contest  Validity. 

Where  mortgagor  of  cotton  was  in- 
duced by  his  vendor  of  the  land  to  sign 
notes  creating  lien  on  cotton  for  rent  aw- 
der  mistaken  apprehension  that  he  merely 
signed  notes  for  purchase  price  of  land, 
such  defense  would  be  available  both  to 
him  and  to  mortgage  of  cotton.  Heri- 
feld  V,  Hayne  (Ala.),  76  So.  973. 

II.    CONSTRUCTION    AND    OPERA- 
TION. 

S  7«.  What  Law  Governs. 

A  note  made  and  to  be  performed  !n 
Kentucky  is  governed  by  the  law  of  that 
state.     Tatum  v.  Commercial   Bank,  etc., 
Co.,  193  Ala.  120,  69  So.  508. 
§  77.  Partfes. 

§   79.  Principals    and    Suretiet    or 

Guarantors. 

Surety. — Where  complainant  and  de- 
fendant took  a  joint  deed  of  realty  and 
gave  their  joint  notes,  complainant  was 
surety  for  the  debt  of  the  defendant,  who 
was    the    principal    obligor    for    his    own 
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half  of  the  debt     Turner  v.  Turner,  193 

Ala.  424,  66  So.  503. 

§  91.  Hargiiul  Memoranda  and  Figures. 

The  cEfect  of  a  written  contract  is  to  be 
gathered  from  the  whole  writing,  and  any 
memorandum  therein,  including  that  writ- 
ten on  the  back  of  a  bill  or  note,  eonleni- 
poraneously  with  its  execution,  and  in- 
tended to  constitute  a  part  of  it,  is  a  part 
of  such  instrument.  People's  Bank  v. 
Moore  (Ala.),  78  So.  789, 

Figurea  in  Bodjr  of  Note  Controls 
Those  in  Margin. — Bell  v.  Birmingham,  9 
Ala.  App.  212,  62  So.  971.  See  the  title 
BILLS  AND  NOTES,  §  91,  vol.  2,  p. 
339. 
§  M.  Collateral  Agreements. 

Where  an  account  was  assigned 
curity  for  present  and  future  advances 
and  separate  notes  given  for  advances, 
each  referring  to  assignment  and  with 
copy  thereof  attached,  each  note  and  as- 
signment would  be  construed  together. 
O'Barr  v.  Turner  (Ala.  App.),  75  So.  271, 

III.  QUALIFICATION,     RENEWAL, 

AND  [RESCISSION. 
§  M.  OperatioD  and  ^ect  of  Extenuon 
or  RenewaL 

Original  Notes  Sectired  \>y  False  Rep- 
resentation.— In  I  an  action  on  renewal 
notes,  that  the  agent  of  an  insurance 
company  to  which  the  original 
were  payable  falsely  represented  the 
amount  of  the  capitalization  of  the  com- 
pany, and  defendant  relied  upon  this  rep- 
resentation as  an  inducement  to  his  pur- 
chase of  stock  and  execution  of  the 
original  notes,  was  a  good  defense.  Arm- 
strong V.  Walker  (Ala.),  76  So.  280. 

lUegality  ol  Original  Notes.— Where 
original  notes  were  affected  with  illegal- 
ity, their  renewal  was  subject  to  same 
invalidating  consequences.  Armstrong  v. 
Walker  (Ala.),  76  So.  280. 

IV.  NEGOTIABILITY    AND   TRANS- 

FER. 
(A)    INSTRUMENTS    NEGOTIABLE, 
g  100.  Nature  and  Form  of  Instrument. 

§  IM. Proniasory  Notes. 

A  note  for  a  sum  certain,  payable  to 
the  order  of  one  named  90  days  after 
date,  is  a  "negotiable  instrument"  within 


Code  1907,  ,g  4958,  declaring  that  a  nego- 
tiable instrument  must  be  in  writing, 
signed  by  the  maker,  must  contain  a 
promise  to  pay  a  sum  certain  in  money, 
payable  on  demand  or  at  a  fixed  time, 
and  be  payable  to  the  order  of  a  named 
person  or  firm.  Sherrill  tt.  Merchants', 
etc.,  Sav.  Bank,  195  Ala.  175,  70  So.  723. 

§  lOS^.  Partictilar  Kinds  or  Fomu 

of   Order^   Certificates  or  Warrants. 

A  "certificate  of  deposit"  by  which  a 
bank  agrees  to  pay  interest  thereon  is  in 
effect  a  "negotiable  promissory  note"  and 
"commercial  paper."  Elmore  County 
Bark  v.  Avant,  189  Ala.  418,  66  So.  509. 

Certificates  of  bank  deposits  are  in  ef- 
fect negotiable  promissory  notes,  prom- 
.ising  payment  upon  their  return  or  sur* 
render  properly  indorsed.  Johnson  v. 
Blackmon  (Ala.),  78  So.  891. 

§   108.  Instruments     Payable     from 

Particular  Fimd. 
Instruments  drawn  upon,  or  payable 
out  of,  a  particular  fund,  are  not  negotia- 
ble bills  or  notes,  because  they  do  not 
carry  the  general  personal  credit  of  the 
obligor,  and  payment  is  contingent  upon 
the  sufficiency  of  the  fund  referred  to. 
People's   Bank  v.    Moore    (Ala.),    78    So. 

789. 

In  bills  of  exchange,  neither  the  indi- 
cation of  a  particular  fund  out  of  which 
the  drawee  is  to  reimburse  himself,  nor 
,ny  direction  as  to  resulting  debits  or 
djustmenls  as  between  the  drawer  and 
Irawee,  are  regarded  as  affecting  nego- 
tiability, providing  the  order  to  pay  is  it- 
self absolute.  People's  Bank  v.  Moore 
(Ala.),  78  So.  789. 
§  106.  Certainty  as  to  Arooiuit  Payable, 

§  108. Attorneys'  Fees  and  Costs. 

Provisions  Not  Affecting  N^otiabil- 
ity.— Bledsoe  v.  City  Nat.  Bank,  7  Ala. 
App.  ,195.  60  So.  942,  cited  in  note  in  L. 
R.  A.  1916B,  685;  Ex  parte  Bledsoe,  ISO 
Ala.  586,  61  So,  813.  See  the  title  BILLS 
,AND  NOTES,  §  108,  vol.  2,  p.  345. 

§  lOOH-  Statement  of  Consideration. 

In  the  case  of  promissory  notes,  the 
mere  statement  of  the  consideration,  or 
of  the  transaction  out  of  which  the  prom- 
pay  originated,  does  not  affect  ne- 
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gotiabtHty,  since  it  does  not  qualify  the 
obligation  to  pay.  People's  Bank  v. 
Moore  (Ala.).  78  So.  789. 

3  no.  CooditionB  and  Reitrictions  in  In- 
itnuneoL 

Notei  Held  Negotuible.  —  Ex  parte 
Bledsoe,  180  Ala.  586,  61  So.  B13;  Bledsoe 
V.  City  Nai.  Bank,  7  Ala.  App.  195,  60  So. 
M!,  cited  in  note  in  J916B,  685.  See  the 
litle  BILLS  AND  NOTES,  |  110,  vol.  2, 
p.  Hi. 

!  111.  Redtala  and  Provisions  as  to  Col- 
lateral  Securities. 

Under  Laws  Sp.  Sess.  1909,  p.  126,  the 
fact  that  an  instrument  retains  title  to 
property  as  security  for  its  payment  does 
not  destroy  its  negotiability.  Citizens 
NaL  Bank  t>.  Buckheit,  14  Ala.  App.  511, 
Jl  So.  82. 

(B)  TRANSFER  BY  INDORSEMENT. 
i  117.  Fonnal  Requisites. 

"Allonge."— Under  Code  1*07,  §  4986, 
providing  that  the  indorsement  must  be 
written  on  the  instrument  itself,  or  upon 
a  paper  attached  thereto,  where  a  note 
and  mortgage  were  pinned  together  for 
temporary  convenience,  and  thpre  was 
room  on  the  note  for  an  indorsement,  the 
indorsement  of  the  mortgage  was  insuf- 
ficient to  negotiate  the  note,  and  oper- 
ated merely  as  a  common-law  assignment, 
tor  although  the  statute  sanctions  the 
use  of  the  "allonge"  of  the  old  law  mer- 
chant, a  strip  of  paper  tacked  or  pasted 
on  to  the  instrument  so  as  to  become  a, 
pan  of  it,  it  was  not  intended  to  estab- 
lish the  loose  practice  of  making  regular 
indorsements  of  commercial  paper  by 
writing  on  the  back  of  any  other  paper 
to  which  it  may  be  temporarily  attached, 
niore  especially  when  there  is  ample 
space  tor  indorsement  on  the  back  of  the 
.instrument    itself.     Clark    z'.    Thompson, 

1)4  Ala.  504,  69  So.  S2S. 

i  119.  Indorsement  in  Blank. 

Where  a  note  payable  to  the  maker 
"as  indorsed  by  him  in  blank,  and  con- 
tained no  other  indorsement,  it  was  pay- 
able to  bearer,  under  the  express  provi- 
sions of  Code  1907,  §  4966,  subd.  '..  Da- 
vis V.  First  Nat.  Bank,  192  Ala.  8,  68  So. 
Ml. 


(C)       TRANSFER      WITHOUT      IN- 
DORSEMENT. 
§  IM.  Transfer  by  Delivery. 
§  IM. In  GeneraL 

Doctrine  Stated.  —  Stewart  v.  Bibb 
County,  etc..  Co.,  177  Ala.  S03,  58  So.  273. 
See  the  title  BILLS  AND  NOTES,  § 
309.  vol.   2,   pp,   374,   375. 

Notes  Payable  to  Order— Under  Code 
1907,  §§  4985,  5007,  as  to  transfer  of  ne- 
gotiable instruments,  notes  payable  to 
order  can  be  negotiated  only  by  the  in- 
dorsement of  the  holder,  completed  by  ■ 
delivery.    Jones  v.  Bell  (Ala.),  77  So.  998. 

Certilicate  of  Deposit.— Stipulation  in 
certificate  of  deposit  for  payment  upon 
their  return  or  surrender  properly  in- 
dorsed is  for  safety  and  convenience  of 
bank,  and  makes  the  certificate  represen- 
tative of  deposit,  so  that  its  mere  deliv- 
ery with  the  intention  to  pass  title  to 
deposit  would  so  operate  in  equity. 
Johnson  v.  Blackmon   (Ala.),  78  So.  891. 

V.   RIGHTS    AND    LIABILITIES    ON 
INDORSEMENT   OR   TRANSFER. 

(A)     INDORSEMENT    BEFORE    DE- 
LIVERY TO   OR   TRANSFER   BY 
PAYEE. 
§   131.   Nature  and  Constmction  of  Con- 
tract in  General. 
An   indorsement  on  a  promissory  note 
can   not  be   contradicted   by  any  contra- 
dictory  parol    agreement,    and    the    inten- 
tion of  the  maker  and  payee  is  immate- 
rial as  far  as  indorser  is  concerned.    Peo- 
ple's  Bank  z:   Moore   (Ala.),  78   So.  789. 
§  133.  Consideratton. 

Where  collateral  securing  a  note  be- 
came unsatisfactory  before  maturity  and 
defendant,  a  volunteer,  indorsed  it.  and 
neither  defendant  nor  the  maker  derived 
any  benefit  from  indorsement  and  holder 
did  not  suffer  any  detriment,  the  indorse- 
ment was  a  nudum  pactum.  Zadek  v. 
Forcheimer  (Ala.  App.),  77  So.  941. 
§  138.  Nature  of  Liability  on  Indorse- 
ment. 

§  140.  As  Surety. 

One  who  indorsed  notes  to  lend  credit 
to  maker  to  enable  latter  to  raise  money 
on  notes  was  surety  rather  than  indorser. 
SehiUinger  i\  Wickersham  (Ala.),  75 
So.  11. 
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§  140^. As  Guarantor. 

Where  collateral  security  of  note  be- 
came unsatisfactory  before  maturity,  oue 
iitdorsing  it  as  additional  security  was  an 
"irregular  indorser,"  and  assumed  an  ob- 
ligation in  the  nature  of  a  guaranty  of 
the  payment  of  a  pre-existing  debt.  Za- 
dek  V.  Forcheimer  (Ala.  App.),  77  So. 
941. 
§  141.  Time  of  Indorseinent. 

Where  one  writes  his  name  on  the 
back  of  the  note  as  indorser,  at  its  in- 
ception, and  not  after  it  is  fully  exe- 
cttted,  it  is  an  irregular  indorsement. 
Long  V.  Gwin,  188  Ala.  196,  66  So.  88. 
%  I4aii.  Order  of  IndorEcmcnt. 

The  payee  of  a  note  is  usually  the  first 
indorser    and    is    liable    next    after    the 
maker  or  acceptor.     Long  v.   Gwin,   188 
Ala.  196,  66  So.  S8. 
§  14S.  IndorBement  on  Condition. 

Wrongful  Delivery. — In  an  action  on  a 
note  against  one  indorsing  it  before  its 
delivery  to  the  payee,  defendant  insisted 
that  he  indorsed  the  note  under  certain 
representations  and  agreements  which 
had  not  been  complied  with  by  the  payee 
and  with  the  understanding  that  the  note' 
was  to  be  held  by  one  to  whom  it  was 
delivered  in  escrow,  and  that  it  was  de- 
livered to  the  payee  without  the  knowl- 
edge and  consent  of  defendant  or  the 
person  to  whom  it  was  delivered  in  es- 
crow and  in  violation  of  the  agreement 
without  the  payee  having  complied  with 
certain  conditions  precedent,  and  also 
that  the  note  was  delivered  in  escrow 
merely  to  help  get  a  trade  through  or 
confirm  a  trade,  and  that  it  was  agreed 
that  the  note  was  not  to  be  used  or  iie- 
gotiated,  possessed,  or  owned  by  the 
payee.  Held  that,  if  the  facts  were  as 
claimed,  the  indorser  was  discharged 
from  liability  on  the  note.  Farley  v. 
Baldwin  (Ala.).  77  So.  723. 
9  144.  Diversion  to  Unauthorized  Pur- 
pose. 

Notice  to  Payee.— Where  a  note  was 
indorsed  on  the  express  agreement  that 
it  should  be  used  by  the  indorser's  son 
in  acquiring  a  half  interest  in  a  business, 
and  the  payee  was  cognizant  of  the  ar- 
rangement, a  breach  of  the  agreement 
will  defeat  action  on  the  note.     Haas  v. 


Commerce  Trust  Co.,  194  Ala.  672,  69  So. 
894.  ' 

Collateral  Condition  Not  Violated.— 
Where  a  father  indorsed  his  sons  notes 
to  enable  the  son  to  purchase  a  half  in- 
terest in  an  incorporated  business,  the 
fact  that  one  share  of  the  son's  stock 
was  transferred  to  a  dummy  to  comply 
with  the  law  of  the  state  where  the  busi- 
ness was  located,  which  required  thrte 
stockholders,  does  not  show  a  violation 
of  the  agreement  discharging  the  father. 
Haas  V.  Commerce  Trust  Co.,  194  Ala. 
672,  69  So.  894. 

An  arrangement  with  respect  to  the 
drawing  account  of  defendant's  son  from 
his  half  interest  in  an  incorporated  busi- 
ness, to  purchase  which  defendant  had 
indorsed  his  notes,  held  not  a  violation 
of  the  agreement  that  he  should  acquire 
a     half     interest.       Haas     v.     Commerce 

Trust   Co.,   194   Ala.  673.  69   So.   894. 

§  147.  Extent  of  Liability, 

Qualified  Indorsement. — Under  Nego- 
tiable Instalments  Law,  f  3,  an  indorse- 
ment, on  a  promissory  note  absolute  on 
its  face  and  as  to  the  maker,  "The  un- 
dersigned indorsers  assume  the  contr/ct 
shown  by  the  face  of  this  note.  Payable 
from  ,Pass  Aux  Heron  U.  S.  Government 
contract" — is  a  qualified  indorsement, 
and  indorsers'  liability  is  limited  to  the 
fund  indicated  and  conditioned  upon  its 
sufficiency  to  pay  the  notes,  whether  in 
whole  or  in  part.  People's  Bank  n. 
Moore  (Ala.),  78  So.  7B9. 
g  148.  Discharge  of  Indorser. 

Where  plaintiff  bank,  when  it  acquired 
notes  from  the  payee,  knew  that  defend- 
ant was  an  accommodation  maker,  and 
in  legal  effect  only  a  surety  thereon,  and 
held  collateral  security  of  the  payee  suf- 
ficient to  pay  the  notes,  and  released 
such  collateral,  or  negligently  allowed  it 
to  'be  withdrawn  or  appropriated,  with- 
out the  consent  or  fault  of  the  defend-, 
ant  surety,  it  thereby  discharged  the 
surety.    Tatnm  v.  Commercial  Bank,  etc, 

Co.,    193    Ala.    120,   69   So.    B08. 

A  bank,  holding  notes  indorsed  to  it 
by  the  payee,  who  was  the  principal 
debtor,  which  on  the  execution  of  the 
notes,  and  before  it  acquired  them,  knew 
that  they  had  been  made  by  defendant 
tor  the  payee's  accommodation,  and 
which,  after  the  notes  were  due  and  pay- 
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able  by  the  principal  debtor,  failed  to  ap- 
ply the  payee's  deposit,  sufficient  to  pay 
the  notes,  to  their  payment,  thereby  dis- 
chirged  the  accommodation  maker.  Ta- 
tnm  p.  Commercial  Bank,  etc.,  Co.,  193 
Ala.  120,  69  So.  506. 


'  Purpose  of  In- 

S  IM. Indorsement  for  Collection. 

The  indorsement  of  a  note  to  plaintiff 
or  to  any  bank  for  collection  does  not. 
where  plaintiff  had  possession  of  the 
note,  affect  its  title.  Haas  v.  Commerce 
Trust  Co..  IM  Ala.  672,  69  So.  894. 
i  165^.  Indoraement  without  Re- 
course. 

The  liability  of  the  maker  of  a  note  is 
unaffected  by  the  fact  that  it  was  trans- 
ferred to  sureties  who  did  not  pay  it  but 
merely  indorsed  it  to  a  third  person 
mlhout  recourse.  Britnetl  v.  Smith,  18B 
Ala.  440,  66  So.  S80. 

Where  a  note  transferred  to  sureties 
was  reissued  by  them  by  indorsement 
without  recourse,  they  were  relieved 
from  any  liability  in  favor  of  the  indor- 
see or  those  claiming  under  him.  Brit- 
nell  I'.  Smith,  189  .\la.  440.  66  So.  569. 

§  m%.  Order  of  Liability. 

Maker  of  a  note,  to  whom  considera- 
tion moved,  is  primarily  liable,  while  an 
indorser  is  secondarily  liable.  Hudson 
Trnst  Co.  V.  Elliott.  194  Ala.  441,  69  So. 
eai. 

!  169.  Neceasity  to  Charge  Indoraer  of 
Proceeding  against  Maker. 
Under  Code  1907,  |  4112,  providing 
that,  when  execution  issues  against  two 
or  more  persons,  one  of  whom  was 
surety  on  the  contract  before  judgment, 
the  sheriff  must  levy  on  any  property  of 
the  principal  first,  on  the  application  of 
the  surety,  an  indorsee  of  a  note,  ob- 
taining judgments  thereon  against  the 
maker,  primarily  liable,  and  against  an 
bdorser,  secondarily  liable,  must  pro- 
ceed to  collect  the  judgment  by  execu- 
tion, and  equity  will  restrain  the  indor- 
see from  proceeding  to  enforce  the 
judgment    against    the     indorser,    where 


the  maker  has  sufficient  property  to  sat- 
isfy the  judgment,  though  §§  5384-539* 
afford  protection  to  a  surety  against 
payment  of  debt  of  principal,  for  under 
g  53B6  the  remedy  is  merely  cumulative, 
and  does  not  exclude  other  remedies, 
conferred  by  statute  or  existing  at  com- 
mon law.  Hudson  Trust  Co.  v.  Elliott, 
194  Ala.  441,  69  So.  631. 

§  170.  Extent  of  Liability. 

Where  a  note  secured  by  mortgage 
provided  that  no  other  property  of  the 
maker  except  that  covered  by  the  mort- 
gage should  be  subject  to  the  debt,  and 
indorsement  thereof  imposes  no  personal 
liability  on  the  indorser,  since  he  merely 
guarantees  that  the  maker  will  pay  the 
note  according  to  its  tenor,  and  there- 
fore the  solvency  of  the  maker  or  in- 
dorser can  not  even  reduce  the  damages 
in  an  action  for  deceit  in  the  transfer  of 
the  note.  Moon  v.  Benton,  13  Ala.  App. 
473.  68  So.  5B9. 

<C>  ASSIGNMENT  OR  SALE. 

§  178.  Eqoitiw  and  Defenses  against  As- 
signee. 


§  180.  - 


-  In  General. 


Nonnegotiable      Instrument.     —  .  Rent 

notes,  payable  not  in  money,  but  in  cot- 
ton, are  nonnegotiable  choses  in  action, 
and  the  assignee  takes  only  the  rights  of 
the  assignor  subject  to  all  the  rights, 
equities,  and  defenses  existing  against 
them  in  the  hands  of  the  assignee. 
Brooks  V.  Greil  Bros.  Co.,  192  Ala.  23S, 
68  So.  874. 

Assignee  Must  Exercise  Prudence. — 
The  assignee  of  a  nonnegotiable  instru- 
ment is  not  excused  from  the  exercise 
of  such  prudence  and  inquiry  as  the  cir- 
cumstances would  suggest  to  a  reason- 
ably prudent  man.  Brooks  v.  Greil 
Bros.  Co.,  193  Ala.  235,  68  So.  874. 
'  No  Notice  of  Latent  Equities.— Where 
a  nonnegotiable  instrument  is  assigned 
for  value  to  an  assignee  without  notice 
of  a  latent  equity  in  favor  of  a  third  per- 
son, such  equity  is  lost,  as  the  law  does 
not  require  that  such  assignee  take  it 
subject  to  latent  equities,  of  which  he 
has  no  notice.  Brooks  v.  Greil  Bros.  Co., 
192  Ala.  235,  68  So.  874. 
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(D)  BONA  FIDE  PURCHASERS. 


It  19  essential  to  a  bona  fide  purchase 
oF  a  negotiable  instrument  that  the  pur- 
chase be  made  before  maturity,  without 
notice  of  any  defense  existing  against 
the  note  in  the  hands  of  the  payee.  G«i 
nun- American  Nat.  Bank  c  Lewis, 
Ala.  App.  352,  63  So.  741. 
{  180.  Character  of  InBtnunettt. 

Rent  notei,  pajrable  not  in  monej,  but 
In  cotton,  are  not  governed  by  the  law 
merchant,  and  an  assignee  can  not  claim 
the  protection  which  the  statute  affords 
to  bona  hde  purchasers  of  commercial 
papers  in  the  due  course  ,of  business. 
Brooks  V.  Greil  Bros.  Co.,  192  Ala.  235, 
08  So.  874. 
§  ISl.  Mode  or  Ponn  of  Transfer. 

By  direct  provision  of  Code  1907,  S| 
S007-6014,  to  be  holder  in  due  course  of 
a  note  given  by  husband  and  wife  for 
money  loaned  to  the  husband,  and  so 
free  of  the  wife's  defense  that  she  was 
an  accommodation  maker  and  a  surety 
only,  the  holder  must  have  acquired  such 
note  by  negotiation  to  him  which,  in 
case  of  a  note  payable  to  order,  could  be 
only  by  indorsement.  Clark  v.  Thomp- 
son, 194  Ala.  504,  6»  So.  935. 

Conditional  Indonement  —  "Holder 
in  Due  Course." — Where  a  bank  in  writ- 
ing agreed  to  take  charge  of  the  obli- 
gations payable  to  another  bank,  to  em- 
ploy proper  diligence  in  collecting  them, 
and  to  devote  the  proceeds  to  its  own 
reimbursement  for  sums  paid  out  by 
reason  of  having  assumed  the  deposit 
account  and  liabilities  of  the  other  bank, 
also  agreeing  to  pay  over  any  excess, 
the  unqualihed  indorsement  of  a  note  by 
the  second  to  the  first  bank,  though 
made  previous  to  the  taking  over  of  the 
second  bank's  atfairs  by  the  first  bank  to 
aSord  collateral  for  a  loan  by  a  third 
bank  did  not  constitute  an  unconditional 
purchase  of  the  note  for  value,  render- 
ing the  first  bank  a  "holder  in  due 
course,"  as  defined  in  Code  190T,  %  5507, 
since,  if  the  substance  of  the  written 
agreement  had  been  indorsed  on  the 
back  of  the  note,  the  indorsement  would 
have    been    restrictive    or    conditional    by 


H  4987,  4Me,  4991,  4992.    Bank  V.  Jordan 
(Ala.),  7«  So.  »30. 
§  IM.  Actual  Notice. 

§  IBS. In  GeneraL 

Correspondence  relative  to  other  notes 
before  execution  of  the  note  in  ques- 
tion is  insufficient  to  constitute  notice 
of  infirmity  therein,  within  Code  1907,  S 
soil,  to  purchaser  thereof.  Neill  v. 
Central  Nat.  Bank  (Ala.),  7B  So.  73. 

%  IM^. Time  of  Notice. 

See  ante,  "In  General,"  S  1»3. 

Subsequent  Notice. — An  indorsee  ac- 
quiring a  note  in  due  course  of  trade  and 
for  value  without  notice  of  any  infirm- 
ity or  defects  would  not  be  affected  by 
subsequent  notice  thereof  to  bim  or  his 
agent.  Elmore  County  Bank  v.  Avant, 
169  Ala.  418,  66  ?o.  509. 

§    IM.    Constructive   Notice,   and   Pacts 
Putting  on  Inquiry. 

§  197. Good  Faith  in  Gen«ral. 

Where  plaintiff  purchased  the  note 
sued  on  for  value  in  due  course,  nothing 
short  of  bad  faith  would  destroy  its 
standing  as  a  bona  fide  purchaser.  Sam- 
ple V.  Tennessee  Valley  Bank  (Ala.),  7« 
So.  936. 

§  IW.  Relation    to    Instruraent    of 

PersonB  Dealing  Therewith. 
Where  a  member  of  a  firm  purchases 
a  note  due  the  firm,  which  is  void  be- 
cause it  was  given  in  consideration  of  an 
agreement  to  dismiss  a  criminal  prose- 
cution and  hold  the  accused  harmless,  he 
is  not  a  bona  fide  purchaser  for  value 
without  notice.  Hartsell  v.  Roberts,  ISS 
Ala.  201,  64  So.  90. 

§  \W%.  Matters  Apparent  from  In- 

Btrument; 
See    ante,    "Character    of    Instrument," 
190. 

VM^.  Operation  and  Effect 

Under  Code  190T.  §  5011,  relating  to 
notice  of  an  infirmity  in  an  instrument 
defect  in  the  title  of  the  one  negotiaf- 
'  it,  held,  that  an  indorsee  without  ac- 
tual knowledge  of  defenses,  but  with 
knowledge  of  facts  which  if  properly 
pursued  would  have  led  to  actual  knowl- 
edge    thereof,     was    charged     therewith. 
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Elmore  County  Bank  v.  Avant,  189  Ala. 

418,  66  ?o.  509. 

I  101.  TaldBC  after  Maturity. 

S  Ml. Title  and  Rights  Acquired. 

Where  the  principal  maker  of  a  note 
paid  it  with  his  own  money,  it  operated 
to  discharge  the  indebtedness  absolutely 
and  to  release  the  sureties  so  that  a 
transferee  after  maturity  took  nothing 
thereby.  Hagin  v.  Shoaf,  9  Ala.  App. 
300.  63  So.  764.  certiorari  denied  in  Ex 
parte  Shoaf.  186  Ala.  394,  64  So.  615,  cited 
in  note  in  L.  R.  A.  1915E,  396. 

S  MS. Defenses  as  againit  Purchaa- 

en  after  Hatnrity. 

A  note  indorsed  to  plaintiff  after  ma- 
turity is  subject  to  all  legal  defenses  in 
his    hands.      Choctaw     Bank    v.     Gewin 
(Ala.  App.).  79  So.  96. 
f  ML  Consideration  in  GeneraL 
f  KV/i.  Payment  of  Value. 

Where  plaintiff,  in  acquiring  note,  did 
not  part  with  anything  of  value  or 
change  his  position,  he  was  not  an  in- 
nocent purchaser,  and  the  note  was  sub- 
ject to  all  defenses  available  against  the 
original  holder.  Wilson  v.  Weaver  (Ala, 
App.),  77   So.   238. 

Real  or  Si4>po8ed  Value. — If  the  holder 
□f  a  note  purchased  in  due  course  of 
business  for  value  before  maturity  wtth- 
oDt  notice  of  the  matters  set  up  by  de- 
fendant, he  could  recover,  regardless  of 
whether  he  paid  the  real  or  supposed 
Talue  for  the  note.  Hudson  v.  Repton 
State  Bank  (Ala.  App.),  75   So.  «95. 

Iimiancc  of  interest-bearing  time  cer- 
tificate of  deposit  is  sufficient  considera- 
tion to  make  one  a  bona  fide  purchaser 
of  notes.  Neill  v.  Central  Nat,  Bank 
(Ala.).  78  So.  73. 

An  indorsee  of  a  note  who  did  not 
pay  money  for  it,  but  issued  a  certificate 
of  deposit  carrying  interest,  which  was 
immediately  negotiated  by  the  indorser, 
and  ultimately  paid  by  the  indorsee,  held 
in  the  same  position  as  if  it  had  paid 
value  for  the  note.  Elmore  County  Bank 
r.  Avant,  189  Ala.  416,  66  So.  «0». 

The  holder  of  negotiable  paper  as  col- 
lateral security  for  a  pre-existing  debt, 
without  more,  is  not  a  bona  fide  holder 
for  value.  Miller  v.  Johnson,  189  Ala. 
»54.  66  So.  486. 

—at 


§  M6.  Usurious  Consideration. 

The  transfer  of  a  negotiable  paper, 
valid  in  the  hands  of  original  holder,  at 
a  discount  greater  than  legal  interest,  is 
usurious,  although  the  transferor 
may  have  indorsed  it,  and  such  discount 
does  not  deprive  the  transferee  of  the 
protection  of  bona  fide  purchaser.     Bern- 

ler  r.  Gray  (Ala.),  78  So.  640. 
§  907.  Crediting  Proceeds. 

Where  a  bank  did  not  pay  certificate 
if  deposit  given  for  notes,  it  did  not 
part  with  value  so  as  to  constitute  it 
bona  fide  holder.  Armstrong  v.  Walker 
(Ala),  76  So.  280. 

A  bank  discounting  a  note  and  depos- 
iting the  proceeds  to  the  payee's  credit 
is  not  a  bona  fide  purchaser  for  value 
unless  the  funds  are  absorbed  by  ante- 
cedent indebtedness  or  entirely  ex- 
hausted by  withdrawal,  it  not  being  suf- 
ficient that  a  material  portion  thereof 
was.  checked  out.  Citizens  Nat.  Bank  v. 
Buckheit,  14  Ala.'  App.  511,  71  So.  68; 
German-American  Nat.  Bank  v.  Lewis,  0 
Ala.  App.  3Sa,  63  So.  741;  Tatum  v.  Com- 
mercial Bank,  etc.,  Co.,  18S  Ala.  S41,  «4 
So.  iS«l, 

Where  a  bank  discounts  a  note  for  a 
holder  not  its  debtor,  placing  the  amount 
to  the  credit  of  the  holder  by  way  of  de- 
posit, the  bank  does  not  become  a  bona 
fide  purchaser,  but,  on  the  payment  of 
the  amount  of  deposit  before  notice  of 
infirmity,  the  bank  becomes  a  bona  fide 
purchaser.  Sherrill  v.  Merchants',  etc., 
Sav.  Bank.  195  Ala.  175,  70  So.  723. 
§  MW.  Taking  as  Collateral  Security  for 
Pre-Existing  Debt. 

Under  Code  1907.  §§  4982,  5007,  subd. 
3,  and  S  5012,  a  holder  otherwise  in  due 
course  is  a  bona  fide  holder  of  negoti- 
able paper  for  value  though  he  has  taken 
it  as  collateral  security  for  pre-existing 
debt.  Vogler  v.  Manson  (Ala.),  76  So. 
117. 

§    tlt^.  Title  and   Rights  Acquired   by 
Bona  Fide  Purchasers. 

If  a  note  sued  on  was  commercial  pa- 
per complete  and'  regular  on  its  face 
which  plaintiff  purchased  in  good  faith  in 
flie  regular  course  of  business  for  value 
before  maturity  and  without  notice  of 
any  defect  of  title  or  defense  set  up  by 
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defendant,  plaintiff  is  entitled  to  recover. 
Hudson  ti.  Repton  State  Bank  (Ala. 
App.),  75  So.  896. 

S  S13.    Defenses  as    against  Bona    Fide 

Purchasers. 
$  »14. Tn  General. 

Commercial  paper. in  the  hands  of  a 
bona  fide  purchaser  for  value  before  n^a- 
turity  is  not  subject  to  the  defense  which 
would  avail  against  the  original  payee, 
unless  it  is  shown  that  the  purchaser  had 
notice  of  such  defense.  Jones  *.  Bell 
(Ala.),  77  So.  -998. ' 

$     21S.   —   Conditions     or     Collateral 
Agreements. 

The  maker  of  a  note  -can  not  defend 
an  action  thereon  on  the  strength  of  an 
oral  agreement  that  it  was  to  become 
payable  only  on  certain  conditions,  un- 
less the  holder  of  the  note  had  notice  of 
that  agreement.  Jefferson  County  Sav. 
Bank  V.  Compton,  192  Ala.  16,  68  So.  281. 
§  S19.  Want  or  Failure  of  Consider- 
ation in  General. 

When  Not  a  Defenae.—Bledsoe  v.  City 
Nat.  Bank,  7  Ala.  App.  195,  60  So.  942. 
See    the  title    BILLS  AND    NOTES.  § 
319,  vol.  3,  p.  379. 
$  SSO.  Accommodation  Paper. 

Under  the  express  provisions  of  Code 
of  1907,  §  4984,  the  accommodation  maker 
of  a  note  is  liable  to  a  holder  for  value 
notwithstanding  the  holder  knew  him  to 
be  only  an  accommodation  party.  Ta- 
tum  V.  Commercial  Bank,  etc.,  Co.,  16S 
Ala.  241,  64  So.  961. 
§  Ul. Fraud  in  Inception. 

That  the  payee  of  notes  induced  the 
maker  to  execute  them  by  undue  influ- 
ence and  fraud  would  not  defeat  the  col- 
lection of  the  notes  >n  the  hands  of  a 
bona  fide  purchaser.  Tatum  v.  Commer- 
cial Bank,  etc.,  Co..  185  Ala.  241,  «0  So. 
561. 

§  X3S. Illegality  in  General. 

§  S32  1*1)  In  General. 

Sututory  Declaration  of  Illegality,— 
A  contract  declared  void  by  the  stat- 
ute will  not  be  enforced  in  favor  of  an 
innocent  purchaser,  but  a  negotiable  con- 
tract not  declared  void  will  he  enforced 
in  favor  of  an  innocent  purchaser.     Citi- 


zens Nat.  Bank  v.  Buckheit,  14  Ala.  App. 
511,  71  S'o.  82.  cited  in  note  in  Ann.  Cas. 
1917D,  699,  certiorari  denied  in  Ex  parte 
Buckheit,   196  .\la.  700,  72  So.   1019. 

Note  for  Services  of  Physician  Acting 
in  Violation  of  Statute. — Any  contract 
made  in  violation  of  Code  1907,  §  1644. 
providing  that  a  physician  shall  not  be 
entitled  to  compensation  for  services 
where  his  certificate  has  not  been  re- 
corded, and  §  7564,  prescribing  a  penalty 
for  practicing  medicine  without  a  license, 
is  void  ab  initio;  and  hence  it  is  a  good 
defense  to  a  note  given  for  services  of  a 
physician  that  the  physician  is  acting  in 
violation  of  such  sections,  though  the 
plaintiff  was  an  innocent  purchaser  of 
the  note  before  maturity.  Whitehead  v. 
Coker  (Ala.  App.),  76  So.  484. 
g  322  (2)  Foreign  Corporation  Not  Com- 
plying with  State  Laws. 

Foreign  Corporation  without  Permit 
to  Do  Business.— A  note  given  in  consid- 
eration of  a  sale  of  corporate  stock  by  a 
foreign  corporation,  which  had  not  pro- 
cured a  permit  to  do  business  as  required 
by  Code  1907,  §§  3651-3693,  can  not  be 
enforced  by  an  innocent  holder  since  the 
statute  makes  all  contracts,  either  by  or 
to  such  corporation  null  and  void.  Jones 
!■.  Martin  (Ala.  App.).  74  So.  761. 

When  Negotiable  Instnunenti  En- 
forceable.— A  note  given  to  foreign  cor- 
poration which  had  no  known  place  of 
business  or  designated  agent  within  state 
as  required  by  Const.  1901,  S  332,  and 
Code  1907,  §§  3643-3646,  can  be  enforced 
by  innocent  holder  where  contract  on 
which  note  was  given  was  not  void  ab 
initio.  Jones  v.  Martin  (Ala.  App.),  74 
So,  761. 

A  contract  made  by  a  foreign  corpora- 
tion which  had  not  complied  with  Code 
1907,  §S  3*42-3646,  requiring  it  to  main- 
tain an  office  and  agent  within  the  state, 
§§  3647-3649,  requiring  it  to  pay  a  tax  on 
its  capital  employed  within  the  state,  or 
|§  3651-3653,  requiring  it  to  pay  the  priv- 
ilege or  license  tax.  if  negotiable  and  in 
the  hands  of  an  innocent  purchaser,  will 
be  enforced,  and  a  replication  alleging 
that  plaintiff  is  a  bona  fide  purchaser  of 
notes  is  good  against  pleas  alleging  the 
failure  of  the  payee,  a  foreign  corpora- 
tion  to  comply  with    the   statutes.      Citi- 
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tens  Nat.  Bank  v.  Buckheit,  14  Ala.  App. 
ill,  71  So.  82. 

Subseqaent  Illegal  Traiwaction  of 
BnsinesB. — Where  notes  given  a  foreign 
corporation  In  an  intestate  commerce 
transaction  are  sued  on  by  a  bona  fide 
purchaser  thereof,  the  fact  that,  subse- 
qaent to  receiving  the  notes,  the  corpo- 
ration illegally  transacted  business  with- 
in the  state  in  relation  to  the  machine 
sold,  does  not  destroy  the  right  of  the 
bolder  of  the  note.  Citizens  Nat.  Bank 
r,  Buckheit.  14  Ala.  App.  Sll,  71  So.  82. 
certiorari  denied  ^n  Ex  parte  Buckheit, 
196  Ala.  TOO.  73  So.  1019. 


5«3. - 


•  Usury. 


Demand  of  holder  of  note  in  due 
coorse  is  not  subject  to  be  abated  as  to 
legal  interest  by  reason  of  the  fact  that 
transaction  between  original  parties  is 
tainted  with  usury.  Vogler  v.  Manson 
(.Ml.),  76   So.   117. 

S  IM.  Alteration. 

When  Not  a  Defense.— Bledsoe  v.  City 
Nat.  Bank.  7  Ala.  App.  195.  «0  So.  943. 
See   the    title    BILLS   AND    NOTES,    § 

22i,  vol.  a.  p.  3B3. 

VL  PRESENTMENT,   DEMAND,   NO- 
TICE, AND   PROTEST. 

i  130.  Necesaity  of  Demand  for  Pajrment 

and   Notice  of  Nonpayment. 
j  «ti. In  GeneraL 

Under  Code  1907,  §  5035,  as  to  present- 
ment of  a  note,  if  money  for  its  pay- 
ment awaits  the  holder  at  the  time  and 
place  for  payment,  this  is  the  equivalent 
of  a  tender.  Moore  v.  Altom.  196  Ala. 
1S8,  71  So.  691. 

The  maker  of  a  note  is  not  entitled  to 
presentment  or  notice  of  dishonor.  Hall 
r.  First  Bank,  196  Ala.  627,  72  So.  171; 
Long  V.  Gwin.  IBS  Ala.  196.  66  S'o.  88. 
S  13S.  Condition  Precedent  to  Lia- 
bility of  Indorser. 

An  indorser's  contract  is  conditioned 
on  due  presentment  for  payment  to  the 
party  primarily  liable,  the  maker  or  ac- 
ceptor, and  notice  of  dishonor,  and  a 
failure  to  make  such  presentment  or  to 
give  such  notice  will  discharge  him. 
Long  V.  Gwin.  1S8  Ala.  196,  66  So.  88. 


§  23S. Effect  of  Failure  to  Make  De- 

mand  or  Give  Notice. 

Where  the  holder  of  a  note  does  not 
present  his  note  for  payment  where  pay- 
ment is  tendered,  he  does  not  thereby 
forfeit  his  money,  but  only  the  cost  of 
collecting  it  elsewhere.  Moore  v.  Altom, 
196  Ala.  158.  71  So.  681. 
§    936.    Sufficiency    of    Preaentment    for 

Payment  and  Demand. 
§  S3B. Peraons  Who  May  Make. 

Notary  Public. — Under  the  direct  pro- 
visions of  Code  1907,  §  5166.  a  notary 
public  has  authority  to  receive  a  check 
and  demand  payment  thereof.  Hooper  v. 
Herring,  14  Ala.  App.  455,  70  So.  308. 
§  Ml. Time. 

Limitationa     and     Laches. — Stewart    v. 
Bibb     County,     etc..     Co.,     177     Ala.     503, 
58  So.    273.     See  the    title  BILLS    AND 
NOTES.  §  241  (1),  vol.  3,  p.  389. 
§  SO. Foim  and  Mode. 

Acts    1909    (Sp.    Ses5.).   p.    141,   §§    89-92, 

provide  when  a  negotiable  instrument  is 
dishonored  by  nonpayment,  notice  must 
be  given  to  the  drawer  and  to  each  in- 
dorser, which  notice  may  be  given  by  or 
on  behalf  of  the  holder,  or  any  person 
who  may  be  compelled  to  pay  the  holder, 
and  who,  upon  taking  it  up.  would  have 
t  from   the  par- 


ties t 


5  given.     That  stat- 


ute also  aulhoriz 
be  made  by  an  agent.  Section  11R  pro- 
vides that  when  any  negotiable  inslru- 
fflent  has  been  dishonored  it  may  be  pro- 
tested, but  protest  is  not  required  save 
in  case  of  foreign  bills,  A  bank  on 
which  a  check  was  drawn  refused  pay- 
ment, and  its  cashier  delivered  the  check 
to  a  notary  for  protest.  The  notary  duly 
wrote  out  the  protest.  Held,  that  as  he 
was  authorized  to  do  so  and  as  the  cash- 
ier could  act  for  the  payee,  there  was 
sufficient  presentment  for  payment,  the 
notary  not  being  required  to  do  a  vain 
thing  and  again  prese.nt  the  check  for 
payment,  after  it  had  been  once  refused. 
Hooper  v.  Herring.  14  Ala.  App.  455,  70 
So.  308. 
§  au.  Protest  and  Certificate  Thereof. 

§  M6.  Requisites  and  Sufficiency. 

Protest  may  be  made  by  a  commercial 
notary  at  the  instance  of  any  person  au- 
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thorized  to  receive  payment     Hooper  v. 
Herring,  14  Ala.  App.  *65,  70  So.  308- 

VII.    PAYMENT    AND    DISCHARGE. 

S  Ml.  PersoiM  bj  Whom  Payment'  May 

Be  Hade  aiul  Effect. 

Drawer  of  Dishonored  Check.— Under 
Acts  1909  i(Sp.  Scss.),  'ip.  153,  §  171,  the 
drawer  of  a  check  which  was  wrongfully 
dishonored  by  a  bank  is  entitled  to 
tcrvene  and  pay  it  to  protect  his  ho 
Hooper  V.  Herring,  14  Ala.  App.  45S,  TO 
So.  308. 

§  S6S.   Penons  to  Whom   Payment  May 
Be  Hade. 

To  Another  than  Actual  Holder- 
Payee. — After  transfer  of  a  note  pay- 
ment to  the  payee  will  not  discharge  the 
instrument.  Sherrill  v.  Merchants',  etc., 
Sav.   Bank,   105  Ala.   175,  70  So.  723. 

Evidence  of  payments  by  defendant  to 
the  payee  of  negotiable  notes  is  not  ad- 
missible in  an  action  by  the  holder  in 
due  course;  the  latter  being  the  only 
person  with  whom  the  maker  could  settle 
Unless  payee  and  iritervening  holders  had 
accounted  for  such  payments  with  the 
final  holder.  Oneonta  Trust,  etc.,  Co.  v. 
Box  (Ala.  App.),  73  So.  759. 
§  ses.  Mode  and  Sufficiency  of  Payment. 
§  S6S. New  Bills  or  Notes. 

The  execution  of  a  note  held  not  a 
payment  of  an  original  note  given  to  a 
corporation  by  a  Stockholder,  and  did 
not  destroy  the  lien  of  the  corporation, 
under  Code  1907,  §  3476.  Montgomery 
Bank,  etc.,  Co.  v.  Jackson,  190  Ala.  4il, 
fi7  So.  235. 
§  S66. Property  or  Services. 

Where  lessees  of  a  mine,  who  gave 
the  lessor  notes  to  secure  back  royalties, 
transferred  to  a  company  which  as- 
sumed the  notes  and  defaulted,  the  lessor 
recovering  judgment,  including  the 
amount  of  the  notes,  and  the  company 
had  property  which  came  to  the  lessor 
satisfying  his  judgment,  he  could  not  re- 
cover against  the  original  leasees  on  the 
notes.  Brown  *.  Shorter,  195  Ala.  692, 
71  So.  103. 
§  S70.  Discharge. 

%  S7i.  Cancellation  or  Surrender  of 

Instnunent. 
A  note    coming  into  the    bands  of  its 


maker  in  due  course  is  extinguished  ipso 
facto,  but  it  is  revived  along  with  all  its 
securities  by  a  transfer  by  the  maker. 
Owings   Lumber  Co.  v.   Marlowe  "(Ala.), 

76  So.  926. 

Where  a  note  is  given  its  maker  as 
collateral  for  a  debt  to  him,  it  is  not 
thereby  discharged.  Owings  Lumber 
Co.  V.  Marlowe  (Ala.).  76  So.  92«. 

§    373. Payment   or    Satisfaction   by 

Other  Parties. 

Where  the  transferee  of  lessees  of  a 
coal  mine  assumed  payment  of  the  les- 
sees' notes  to  the  lessor,  and  satisfied 
the  debt,  the  lessor  ■  could  not  recover 
against  the  lessees  on  a  note.  Brown  f. 
Shorter,  195  Ala.  69B,  71  So.  103. 

VIII.  ACTIONS. 
§  S78.  Right  of  Action. 

S  S77.  Title  to  Sustain  Action. 

dorsees  andl  Assignees.— Under  Code 
1907,  §  498fi,  providing  that  notes  payable 
to  bearer  shall  be  negotiable  by  deliv- 
ery, where  a  note  payable  to  bearer  and 

idorsed  by  him  was  negotiated  to  plain- 
tiff and  his  predecessor,  by  a  delivery, 
plaintiff  was  the  legal  holder  thereof  and 

titled  to  sue  thereon,  though  it  was 
not  indorsed  by  plaintiff's  predecessor, 
is  V.  First  Nat.  Bank.  192  Ala.  B,  68 
So.  261. 

In  a  suit  on  a  note,  the  fact  that  the 
original  payees  assigned  it  by  separate 
ing  to  the  holders  who  retained  the 
same  partnership  name  as  the  transfer- 
irs.  does  not  prevent  them  from  being 
holders'  of  the  note  within  Code  190T, 
S  5006.  authorizing  the  holder  of  a  nego- 
tiable instrument  to  sue  thereon  in  his 
name.  Davis  v.  Florey  (Ala.  App.). 
77  So.  413. 

8S3.  Defenses. 
§  US. In  General. 

As  between  the  parties  and  all  others 
not  bona  fide  holders,  a  negotiable  note 
occupies  the  same  position  in  an  action 
for  its  collection  as  one  not  negotiable; 
and  ts  subject  to  the  same  defenses. 
Stone  V.  Goldberg.  6  Ala.  App.  249,  60 
So.  744. 

"Holder  in  Due  Course" — "Negotiate." 
— Under     Negotiable      Instruments     Act 


ranvCOOgIC 


li  283-295 


BiLi^  AND  Notes 


(Code  1907,  g  1985).  declaring  that  an  in- 
jmimenf  is  negotiated  when  it  is  trana- 
[trr*d  so  as  to  constitute  the  transferee 
)  holder,  and  g  SOOT,  defining  a  "holder 
in  due  course"  of  a  negotiable  note  so 
u  to  require  that  it  shall  have  been  ne- 
gotiiled  to  him  without  notice  of  any 
infirmity,  and  §  SOl.l.  declaring  that  in 
'  the  hands  of  any  holder  who  is  not  a 
bolder  in  due  course  a  negotiable  instru- 
Dienl  is  subject  to  the  same  defenses  as 
if  non negotiable,  and  g  S138.  defining  a 
'holder"  to  mean  a  payee  of  a  note  in 
possession  thereof,  and  g  5143,  provid- 
ing that  in  any  case  not  provided  for  by 
the  law  the  rule  of  the  law  merchant 
shall  govern,  a  payee  of  a  negotiable 
note  taking  the  note  for  value  in  good 
faith  in  the  regular  course  of  business 
without  notice  may  recover  thereon 
ag»ins(  a  surety  signing  in  reliance  on 
the  false  statement  of  the  maker  that 
the  signature  of  another  ostensible 
surety  is  genuine  apd  on  the  violated 
raodition  that  other  named  persons  are 
to  sign  as  cosureties  before  delivery  to 
the  payee:  the  definition  of  a  "holder  in 
due  course"  being  construed  as  appli- 
Mble  to  a  holder  provided  he  is  a  nego- 
tiatee,  but  not  excluding  all  who  are  not 
holders  by  negotiation,  though  the  word 
"negotiate"  means  Only  the  transfer 
from  one  holder  to  another  after  the  in- 
stmment  has  been  issued.  Ex  parte 
Goldberg.  191  Ala.  3S6,  67  So.  838.  revers- 
ing Goldberg  v.  Stone,  10  Ala.  App.  «5. 
IS  So.  454. 

{  184.  Particular  Groutids. 

i  tU  (1)  In  General 

Alteration  of  the  contract  is  a  defense 
lo  a  suit  on  a  nonnegotiable  note.  Wein- 
slein  Bros.  v.  Citizens'  Bank,  13  Ala. 
App.  5S2.  69  So.  W2. 

Breadi  of  warranty  as  to  the  transac- 
tion is  a  defense  to  a  suit  on  a  nonnego- 
tiable note.  Weinstein  Bros.  v.  Citizens' 
Bank.  13  Ala.   App.  553,  69  So.  972. 

Maker  Doing  Business  without  Com- 
pliance with  Laws.-1-That  a  maker  of  a 
note  was  a  foreign  corporation,  doing 
business  without  compliance  with  the 
laws,  was  no  defense  in  an  action  against 
an  indorser.  People's  Bank  v.  Moore 
(Ala.),  78  So.  7». 


§  SU   (S)   Want  or  Failure  of  Consider, 
adon. 

Failure  of  consideration  is  a  complete 
defense  to  an  action  upon  a  note  by  the 
payee  or  any  one  claiming  under  him 
other  than  a  bona  fide  purchaser.  Ta- 
tum  V.  Commercial  Bank,  etc.,  Co.,  185 
Ala.  241,  S4  So.  561. 

Nonnegotiable  Note. — Lack  or  failure 
of  consideration  is  a  defense  to  a  suit 
on  a  nonnegotiable  note.  Weinstein 
Bros.  V.  Citizens'  Bank,  13  Ala.  App.  652, 
69  So.  97S. 

§  US.  Partiea  Defendant 
§  tBI. Joinder. 

At  common  law  the  holder  of  a  nego- 
tiable instrument  may  proceed  concur- 
rently in  separate  suits  against  the  re- 
spective parties  liable,  until  the  debt  is 
satisfied.  Schillinger  v.  Leary  (Ala),  77 
So.  S46. 

Under  Alabama  statute  a  joint  action 
against  the  maker  and  the  indorser  of  a 
promissory  note  can  not  be  maintained, 
since  the  obligation  of  each  is  several, 
and  the  liability  of  each  is  dependent 
upon  different  conditions.  Schillinger  v. 
Leary  (Ala.).  77  So.  846. 
§  9M.  Declaration,  Complaint,  or  Peti- 
tion. 
§  198. Form  and  Requisites  in  Gen- 
eral. 

Complaints  Held  Sufficient.— The  com- 
plaint in  an  action  by  the  payee  on  a 
note,  being  in  the  form  prescribed  by 
Code  1907.  §  5382,  form  No.  1,  is  suffi- 
cient. Stone  V.  Goldberg.  6  Ala.  App. 
249,  60  So.  744. 

In  an  action  on  a  note  a  complaint,  al- 
leging the  execution  of  the  note  payable 
lo  order,  its  transfer  for  value  by  in- 
dorsement before  maturity  in  the  due 
course  of  business  by  payee  to  plaintiff's 
indorser.  who  look  without  knowledge 
of  existing  defect  or  defense,  purchase 
of  the  note  by  plaintiff,  and  that  it  is  now 
his  property,  was  sufficient.  Clearman 
r.  Cobbs.  197  Ala.  5+6,  73  So.  83. 
S  18S. Description  of  Instrument. 

In  holder's  action  on  note,  plea  con- 
taining blind  reference  to  payee's  breach 
of  a  contract  with  maker  was  demur- 
rable   for  failing  to    set  out  the    instru- 
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tnent  in  haec  verba  or  according  to  its 
legal  effect.  Weinstein  v.  Citizens'  Bank 
(Ala.).  75  So.  397. 

A  count  on  promissory  notes  is  de- 
murrable where  it  fails  to  state  the  year 
of  the  execution  of  the  note.  Poller  v. 
Tucker,  11  Ala.  App.  466.  66  So.  922. 

§  296. Transfer  and  Ownership. 

§  8W  (1)   Necessity  of  Allegini  Indorse- 
ment, AsBlgiunent,  and  Ownership, 

Auignment. — In  an  assignee's  action 
to  collect  notes,  the  complaint  must  al- 
lege an  assignment  to  plaintiff.  Morris 
V.  Scott  (Ala.),  73  So.  395. 

Indorsement. — See    post.     "Bona    Fide 
Purchase."  §  398  (3). 
§   MS    <S)    SufBciency   of   AUegations   as 
to     Indorsement,     Assignment,     and 
Ownership. 

Under  Code  1907.  §  4985,  providing  for 
transfer  of  negotiable  instruments  by  in- 
dorsement, an  averment  that  a  note 
was  indorsed  to  plaintiff  imports  a  de- 
livery of  Ihe  instrument.  SherriU  v. 
Merchants.'  etc..  Sav.  Bank,  195  Ala.  175. 
70  So.  723. 

Allegations  of  Ownership. — A  declara- 
tion on  a  note  by  a  transferee  is  suffi- 
cient if  it  simply  avers  thai  the  note  is 
the  property  of  plaintiff,  and  hence  a 
complaint  alleging  that  the  note  sued  on 
was  duly  indorsed  by  the  payee  and  was 
plaintiff's  property  was  not  demurrable. 
Sample  v.  Tennessee  Valley  Bank  (Ala.). 

76  So.  936. 

A  complaint  claiming  of  defendant  a 
specified  amount  on  notes  therein  de- 
scribed and  alleging  that  the  notes  were 
payable  to  B.,  but  were  the  property  of 
the  estate  of  which  plaintiff  was  admin. 
islratrix,  was  sufficient.  Cairns  v.  Dan. 
iel  (Ala.  App.).  77  So.  56. 
§  898  (S)  Bona  Fide  Purchase. 

Necessity  of  Alleging  —  Transferee.— 
The  transferee  of  notes  need  not  aver 
in  his  complaint  that  he  purchased  for 
value  without  notice.  Citizens  Nat. 
Bank  I-.  Buckheit.  14  Ala.  App.  511,  71 
So.  82. 

Same — Indorsee. — When  the  indorsee 
of  a  note  seeks  protection  as  a  bona  fide 
purchaser  against  secret  defenses  set  up 
by  the    maker,  he    must  plead  his    bona 


fides.     German -American    Nat.    Bank    v. 
Lewis,  9  Ala.  App.  352.  63  So.  741. 

Complaint  Held  Sufficient.— A  com- 
plaint averring  that  a  negotiable  instru- 
ment was  before  maturity  indorsed  by 
the  payee  and  sold  to  plaintiff  for  a  valu- 
able consideration  imports  that  plaintiff 
was  a  holder  in  due  course  within  Code 
1«07,  gg  5007,  5014,  defining  holder,  and 
declaring  thai  every  holder  shall  be 
deemed  a  holder  in  due  course.  SherriU 
V.    Merchants,*  )etc.,   Sav.   Bank.  195  Ala. 

175,  70  So.  723. 

Bill  Held  Not  Demurrable.— Bill  alleg- 
ing failure  of  defendant  to  perform  as- 
signment and  delivery  of  a  note  as 
agreed,  and  sale  thereof  lo  other  defend- 
ants, praying  judgment  against  the  orig- 
inal defendant  if  it  be  ascertained  that 
such  others  are  bona  fide  purchasers  for 
value,  is  not  demurrable  as  showing  on 
its  face  thai  such  others  are  bona  fide 
purchasers.  Camody  *.  Webster,  19T 
Ala.  290.  72  So.  622. 

Necessity  for  Alleging  Mode  of  Traut- 
fer.— Code  1907,  §  2489.  requires  actions 
on  promissory  notes  to  be  brought  in 
Ihe  name  of  the  person  having  the  legal 
title.  Section  4985  provides  that  an  in- 
strument is  negotiated  when  it  is  trans- 
ferred in  such  manner  as  to  constitute 
the  transferee  the  holder  thereof,  and 
that,  if  payable  to  order,  it  is  negotiated 
by  the  indorsement  of  the  holder,  com- 
pleted by  delivery.  Held,  that  in  an  ac- 
tion on  a  note  payable  to  the  order  of  a 
third  person,  a  complaint  alleging  that  it 
had  been  transferred  to  plaintiff  for 
value,  but  not  alleging  the  method  or 
mode  of  the  transfer,  was  insufficient. 
Wilson    V.  Weaver   (Ala.    App.),  77    So. 

238. 

Necessity  of  Alleging  Indorsement  and 
Whether  Note  Payable  to  Order  or 
Bearer— Bona  Fide  Purchaser^H  older 
of  Legal  Title.— Under  Code  1907,  gg 
4985-5004.  respectively,  declaring  that  an 
instrument  is  negotiated  when  it  is  trans- 
ferred from  one-  person  to  another  in 
such  manner  as  to  constitute  the  trans- 
feree the  holder,  and,  if  payable  to 
bearer,  it  is  negotiated  by  delivery, 
while,  if  payable  to  order,  it  is  negoti- 
ated hy  indorsement,  completed  by  de- 
Uvery,  and  that  where  the  holder  of  an 
It,   payable    to   his  order,   trans- 
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ttn  it  without  indorsement,  the  trans- 
feree receives  only  such  title  as  the 
tnosferer  had,  one  to  whom  a  note,  pay- 
able to  order,  was  delivered  without  in- 
dorsement, does  not  receive  the  legal  ti- 
tle, and  can  never  become  a  bona  fide 
holder,  and  hence  a  complaint  which  did 
not  aver  whether  the  note  was  payable 
to  order  or  bearer,  and  did  not  aver 
written  indorsement  to  plaintiff,  is  in- 
snfficient  to  show  plaintiff  to  be  a  bona 
fide  purchaser.  German-American  Nat. 
Bank  t:  p:.ewis,  9  Ma.  App.  352,  83  So. 
741. 

3  300.  PrcBentment,   Demand,   PrO' 

test,  and  Notice. 

Hotice  of  Dishonor. — Before  an  in- 
dorser  can  be  liable  for  the  payment  of 
a  note,  notice  of  dishonor  must  be 
averred  and  proven  as  required  by  stat- 
ute. Hall  V.  First  Bank,  19fl  Ala.  627,  72 
So.  171. 

In  a  suit  on  notes  dated  at  Georgia, 
plaintiff  averred  that  the  instruments 
were  received  by  him  before  ihey  were 
due,  and  without  notice  of  any  defect  or 
defense;  that  under  the  law  of  Georgia 
indorsers  of  promissory  notes  not  nego- 
tiable at  a  chartered  bank  are  liable  on 
their  indorsement  without  notice  of  non- 
payment; that  the  notes  sued  on  were 
not  negotiable  at  any  designated  place; 
that  the  residences  of  the  makers  were  at 
the  times  of  purchase  and  maturity  un- 
known to  plaintiff;  and  that  the  instru- 
ments were  indorsed  by  defendant  to 
lend  his  credit  to  the  maker  to  enable 
the  latter  to  raise  money  on  the  notes. 
Held,  that  the  averment  was  an  excuse 
under  the  law  of  Georgia  for  failure  to 
aver  giving  notice  of  nonpayment  of  the 
notes  to  defendant,  a  mere  surety,  and 
that  the  count  was  not  subject  to  the  de- 
■nnrrer  directed  to  the  phase  of  the  case 
that  plaintiff  did  not  aver  the  giving  of 
notice  of  nonpayment  to  a  surety.  Schil- 
linger  v.  Wickersham  (Ala.),  75  So.  11. 
i  SOS.  Plea,  Answer,  or  AEEdavit  of  De- 
fence. 

{  SOL Fonn  and  Requisites  in  Gen- 

enL 

In  an  action  on  note,  where  complaint 
does  not  disclose  that  plaintiff  bank  was 
even  a  purchaser  of  defendant's  obliga- 
tion on  which  the  note  was  based,  suffi- 


ciency of  pleas  thereto  must  be  deter- 
mined without  reference  to  principles 
available  where  complaint  discloses  that 
plaintiff  was  bona  hde  holder  of  nego- 
tiable instrument  of  which  that  sued  on 
is  a  renewal.  Armstrong  v.  Walker 
(Aia.),   78   So.   280. 

Plea  Not  Demurrable.— Where  a  com- 
plaint, to  recover  the  amount  of  a  note, 
does  not  on  its  face  declare  on  a  nego- 
tiable note,  the  pleas  are  not  subject  to 
demurrer  For  failure  to  aver  that  plain- 
tiff had  notice  of  the  defense  set  up  when 
he  acquired  the  note.  Jones  v.  Martin 
(Ala.  App.).  74  So.  761. 

Pleas  Held  Demurrable. — A  plea,  al- 
leging thai  the  note  sued  on  is  not  a 
commercial  negotiable  paper,  but  em- 
bodying a  copy  of  the  note  which  shows 
it  to  be  negotiable,  is  demurrable.  Cit- 
izens Nat.  Bank  E'.  iBuckheit,  14  Ala.  App. 
1511,  71  So.  S3,  certiorari  denied  in  Ex 
parte  Buckheit,  196  Ala.  700,  72  So.  1«19. 

In  suit  on  a  note,  the  plea  "that  the 
instrument  •  •  *  was  executed  as 
part  of  an  agreement  between  the  A. 
Manufacturing  Company  and  the  defend- 
ants, and  that  said  instrument  has  been 
detached  from  said  agreement  without 
consent  of  defendants,"  was  demurrable 
as  falling  to  set  out  the  substance  of  the 
contract  detached  from  the  note.  Wein- 
stein  Bros.  v.  Citizens'  ^Bank,  13  lAla. 
App.  '552,  e9  So.  972,  cited  in  note  in  Ann. 
Cas.  1917E,  612. 

§  SOS. Traverses  or  Denials  and  Ad- 
missions in  General. 

Denial. — A  plea  that  notes  in  suit  were 
not  executed  by  defendant  or  by  any 
one  authorized  to  bind  him  in  the  prem- 
ises when  properly  verified,  being  in 
Code  form,  is  good  as  against  demurrer. 
Guin  *.  Grasselll  Chemical  Co.,  197  Ala. 
117.  72  So.  413. 

g  30V.  Execution    and    Delivery    of 

Instrument, 

Averring  Change  of  Date. — In  an  ac- 
tion on  a  note,  a  plea,  averring  that  the 
dale  of  the  note  has  been  changed  since 
it  was  signed,  is  a  plea  of  non  est  factum. 
Sulzby  V.   Palmer,   194   Ala.   524,   196  Ala. 


645, 


>So. 


S  307.  Want  or  Failure  of  Consid- 
eration. 
A  special  plea  that  the  negotiable  note 
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sued  on  was  "without  consideration" 
was  sufficient.  Cochran  v.  Burdick  Bros., 
7  Ala.  App.  274.  61  So.  S9,  cited  in  note 
in  1817F,  5M. 

A  plea,  reading,  "There  was  no  con- 
sideration for  the  note  sued  on,"  is  sub- 
ject to  any  possible  ground  of  demurrer. 
Armstrong  v.  Walker   (Ala.),  76  So.  280. 

A  plea  in  suit  on  a  nonnegotiable  note 
that  "there  was  no  consideration  for  the 
cocecution  of  the  note  described  in  said 
complaint"  was  in  good  form.  Wein- 
etein  Bros.  v.  Citiicns'  Bank,  13  Ala. 
App.  552,  «»  So.  972.  cited  in  note  in  L. 
R.  A.  1917F.  581. 
§  SOB.  Mistake,  Fraud,  or  Dnress. 

Pleas  Held  Demurrable.— Mi  zell  r. 
Farmers'  Bank,  180  Ala.  E«S,  61  So.  E7S. 
See  the  title  BILLS  AND  NOTES,  § 
308,  vol.  2,  p.  426. 

In  an  action  on  renewal  note,  plea 
whic^  did  not  show  that  defendant  had 
relied  or  acted  upon  alleged  false  state- 
ments made  by  agent  of  payee  of  origi- 
nal note  was  demurrable.  Armstrong  v. 
Walker  (Ala.),  76  So.  280. 

Plea  setting  up  fraud  inducing  giving 
of  note  sued  on  is  insufficient  against 
count  alleging  plaintiff  is  "holder  in  due 
course"  of  said  note,  in  view  of  definition 
of  said  term  by  Code  1907,  S  50O7. 
White  V.  Central  Nat,  Bank  (Ala.),  78 
So.  74. 
S  see.  —-  Illegftlity. 

Illegality  of  Consideration. — In  an  ac- 
tion on  a  renewal  note,  a  plea,  alleging 
that  a  portion  of  the  consideration  for 
the  original  note  was  a  promise  to  give 
rebates  on  insurance  contracts,  in  viola- 
tion of  Code  1907,  g  4579,  was  a  good 
defense  to  the  complaint  as  framed. 
Armstrong  v.  Walker  (Ala.),  76  So.  260. 

Plea  Not  Showinf  Transaction  of 
Bnsiness  within  State  by  Foreign  Corpo- 
rationB. — A  plea,  alleging  that  the  notes 
sued  on  were  executed  and  delivered  to 
the  agent  of  a  foreign  corporation  with- 
in the  state  and  that  the  transaction  oc- 
curred in  the  state,  where,  under  a  con- 
tract between  the  maker  of  the  notes  ftnd 
the  agent  of  the  foreign  corporation,  the 
latter  assembled  and  installed  a  machine, 
when  construed  against  the  pleader,  does 
not  show  that  the  foreign  corporation 
bad  transacted  business  within  the  state. 


Citizens  Nat.  Bank  v.    Buckheit,  14  Ala. 
App.  511,  71  So.  82. 

S  311.  Good  Faith  and  Payment  of 

Value. 

Necessity  for  Alleging  Notice  of  Fail- 
ure of  Consideration.— Cochran  v.  Bar- 
dick  Bros.,  7  Ala.  App.  274,  61  So.  29, 
cited  in  note  in  L.  R.  A.  igi7F,  581.  See 
the  title  BILLS  AND  NOTES,  S  311, 
vol.  2,  p.  427. 

In  an  indorsee's  action  on  a  note,  picas 
of  want  and  failure  of  consideration  and 
fraud  in  the  inception  of  the  note,  though 
not  showing  that  plaintiff  had  notice  of 
the  infirmity,  presented  a  good  defense. 
Elmore  County  Bank  v.  Avant,  169  Ala. 
418,  66  So.  509. 

Notice  of  Infirmity  of  Title.— Where 
plaintiff  received  a  negotiable  instru- 
ment before  maturity,  paying  value,  the 
maker,  to  defeat  recovery,  must  plead 
and  prove  notice  to  plaintiff  of  an  in- 
firmity in  the  payee's  right  to  negotiate 
the  note.  Sherrill  v.  Merchants*,  etc., 
Sav.  Bank,  195  Ala.  175,  70  So.  723. 

Pleading  of  Cfaaracter. — The  indorsee 
of  a  negotiable  promissory  note  seeking 
protection  as  i  a  bona  fide  i  purchaser 
against  such  secret  defenses  as  lack  of 
consideration,  breach  of  warranty,  alter- 
ation or  failure  of  consideration,  set  tip 
by  the  maker  in  the  indorsee's  suit 
against  him,  must  plead  his  character  aa 
such,  so  that  the  complaint  must  show 
the  instrument  as  negotiable.  Weinttein 
Bros.  V.  Citizens'  Bank,  13  Ala.  App.  682, 
69  So.  973. 

§  SIS. Extension  of  Time  and  Agree- 
ment Not  to  Sue. 

Agreement  Not  to  Sue. — In  an  action 
to  collect  notes,  pleas  that  plaintiff 
agreed  not  to  foreclose,  Tiut  did  ifore- 
close,  is  insufficient  in  not  alleging  that 
the  mortgage  foreclosed  was  the  one  se- 
cured py  the  notes  and  contemplated  by 
the  contract.  Morris  v.  Scott  (Ala.),  73 
So.  395. 

In  an  action  to  collect  notes,  a  plea 
that  plaintiff  agreed  not  to  foreclose 
without  giving  defendant  a  reasonable 
opportunity  to  sell,  but  did  foreclose,  is 
insufficient  for  not  denying  that  defend- 
ant was  given  a  reasonable  opportunity 
to  sell.     Morris  v.   Scott    (Ala.),   73    S'o. 
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S  M*. Payment  uid  Disclurg«. 

Coiuldention. — In  an  action  on  rental 
notes  given  by  defendant  to  plaintiff,  a 
plti.  alleging  that  the  notes  were  two  o! 
t  leriea  executed  for  rent  of  premises 
consisting  of  a  storehouse,  dwelling  and 
gronnds;  that  the  storehouse  and  dwell- 
ing, while  occupied  by  a  subtenant,  were 
destroyed  by  fire;  that  on  the  destnic- 
tion  thereof  plaintiff  voluntarily  ap- 
proached defendant,  and  proposed  that 
if  defendant  would  pay  a  half  of  the  face 
of  the  notes  he  would  release  him  from 
the  remainder;  and  that  defendant  ac- 
tepted  the  proposition  and  released  the 
subtenant  from  payment  of  rent  and 
abandoned  to  plaintiff  the  part  of  the 
premises  which  had  been  burned,  aiid 
thereafter  offered  to  pay  according  to 
igrtenient — fails,  when  most  strongly 
construed  against  defendant,  to  allege  a 
consideration  for  plaintifTs  promise,  and 
plaintiff  may  recover  on  the  notes. 
Crow  V.  Burtwell.  13  Ala.  App.  468,  W 
So.  38E. 


I  SIS.  ■ 

'  In  ai 


-  Verification. 


an  action  against  an  indorser  of  a 
noie  where  name  of  payee  was  indorsed 
on  note,  and  neither  execution  nor  as- 
liRnment  was  denied  by  sworn  plea  as 
rtqnired  by  Code  1907,  j  5332,  note  was 
properly  admitted  in  evidence  without 
other  proof  that  it  had  been  executed  or 
aisigned  to  plaintiff.  O'Rear  v.  Ameri- 
can Trust,  etc.,  Bank,  195  Ala.  277,  71  So. 
105. 

i  SIS.  Replication  or  Reply  and  Subse- 
quent Pleadings. 

Plea  of  Hon  Eat  Factum.— In  action 
by  holder  of  a  'note,  replication,  repeat- 
ins  allegations  of  complaint  as  to  bona 
Gde  purchase,  was  no  answer  to  plea  of 
non  est  factum.  Weinstein  v.  Citizens' 
Bank  (Ala.),  75  So.  397. 

Plea  that  Notes  Not  Negotiabtc—In  a 
init  to  recover  on  promissory  notes 
where  the  complaint  alleged  ownership 
■n  plaintiff,  but  not  that  notes  were  ne- 
gotiable, defined  by  Code  1907,  §  5131,  as 
those  payable  to  order  or  bearer,  repli- 
cation to  plea  of  payment  alleging  that 
plaintiff  was  holder  in  due  course,  but 
not  alleging  negotiability,  was  demur- 
rable, but  should  not  have  been  stricken 


from  the  files.     Oneonta  Trust,  etc.,  Co. 
*.  Box  (Ala.  App.),  73  So.  7». 

Plea  of  Secret  Eqoitiea.—Where  an  in- 
dorsee of  a  negotiable  instrument  seeks 
protection  as  a  bona  fide  purchaser,  that 
fact  should  be  set  up  in  a  special  repli- 
cation to  the  maker's  plea  of  secret  equi- 
ties and  the  replication  must  show  the 
negotiability  of  the  instrument,  either 
by  setting  out  the  note  in  haec  verba  or 
by  proper  descriptive  averments,  unless 
it  has  already  appeared  in  the  declara- 
tion. German- American  Nat.  Bank  v. 
Lewis,  9  Ala.  App.  353.  «3  So.  741. 

Plea  of  Void  Contract. — In  an  action 
on  a  note,  where  defendant  pleaded  that 
the  contract  was  void,  a  replication  that 
the  note  was  commercial  paper  complete 
and  regular  on  its  face,  and  that  plain- 
tiff purchased  it  in  good  faith  in  the  reg- 
ular course  of  business  for  value  before 
maturity  and  without  notice  of  any  de- 
fects of  title  or  defenses,  is  not  demur- 
rable. Hudson  V.  Repton  State  Bank 
{.Ala.  App.),  75  So.  695. 

Plea  of  Failure  to  Apply  Deposit  to 
Payment  of  Note. — In  a  bank's  action  on 
notes  made  by  defendant  for  the  accom- 
modation of  the  payee  and  indorsed  by 
the  payee  to  it,  wherein  defendant 
pleaded  that  he  had  made  the  notes  for 
W.'s  accommodation,  and  that  his  lia- 
bility was  only  that  of  a  surety,  and  that  ' 
by  its  failure  to  apply  W.'s  deposit  to 
the  payment  of  the  notes  he  had  been 
released,  the  fact  that  the  deposits  were 
special,  and  could  not  therefore  be  ap- 
plied to  payment  of  notes  sued  on, 
should  have  been  set  up  in  a  replication 
to  the  plea.  Tatum  'v.  Commercial  Bank, 
etc.,  Co.,  1B3  Ala.  ISO,  90  So.  fi08. 

Plea  of  Failure  of  Connderation. — 
Where,  in  an  action  upon  a  note  by  a 
purchaser,  the  maker  by  plea  set  up  the 
defense  of  failure  of  consideration,  the 
purchaser  should  have  by  replication 
pleaded  that  he  was  a  bona  fide  pur- 
chaser; Code  1907,  §  5014.  Wot  changing 
this  rule  of  pleading.  Tatum  v.  Commer- 
cial Bank,  etc.,  Co.,  IBS  Ala.  241,  64  So. 
561. 

Plea  of  Fraud  and  Failure  and  Want 
of  Consideration. — Where  complaint  on 
note  did  not  allege  that  it  contained 
words  of  ncRotiability  as  defined  by  Code, 
gg  4953,  4965,  4966,  and  the  pleas  set  up 
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fraud,  and  failure  and  want  of  consider- 
ation, replication,  alleging  that  plaintiiT 
was  innocent  purchaser,  was  bad  on  de- 
murrer. Whatley  v.  Muscogee  Bank,  197 
Ala.  402,  72  So.  1018. 
§  317.  Amended  and  Supplemental 
PleadingB. 
Amendments.  —  Under  Negotiable  In- 
strument Act,  g  89,  where  complaint  in 
action  on  note  does  not  allege  notice  of 
dishonor  to  indorsers,  an  amendment 
may  be  allowed  or  the  action  dismissed 
as  to  such  indorser.     Hall  v.  First  Bank, 

196  Ala.  627,  72  So.  171. 

In  an  action  on  note,  amendment  of 
the  complaint  to  change  the  date  of  the 
loan  from  December  13th  to  December 
9th,  conformably  to  the  evidence  did  not 
authorize  defendant,  as  a  matter  of  right, 
to  file  additionally  a  proffered  plea  of 
nonclaim.  and  its  rejection  within  the 
discretion  of  the  trial  judge  is  not  re- 
viewable. Lampkin  v.  Rose  (.Ma.),  73 
So.  896. 

%  31&.  IsBuea,  Proof,  and  Variance. 
§    aift    (3)    Evidence    Admissible    under 
Plea  br  Answer  in  General. 

Fajrment.  —  Where  defendants  gave 
notes  to  plaintiff  to  secure  back  royalties 
due  him  by  former  lessees  of  his  coal 
mine,  the  consideration  of  the  notes  be- 
ing the  acquisition  by  defendants  of  min- 
ing equipment  and  improvement  left  by 
the  former  lessees  and  the  execution  Iby 
plaintiff  to  defendants  of  a  new  l?ase  of 
the  mine,  and  defendants  thereaftei 
transferred  their  lease  to  a  coal  corpora- 
tion, which  assumed  the  payment  of  de- 
fendants' notes  to  the  plaintiff,  plaintiff 
assenting  but  retaining  his  rights  against 
defendants  under  the  original  lease,  and 
where  such  coal  company  failed  in  its 
undertaking  and  the  plaintiff  sued  it, 
recovering  a  judgment,  covering  the  roy- 
alty debt  secured  by  defendants'  notes, 
which  was  partially  satisfied,  in  suit  by 
plaintiff  on  one  of  defendants'  notes  to 
recover  the  remainder,  under  issues 
framed  by  special  pleas,  such  as  one 
charging  that  plaintiff  took  possession  of 
other  improvements  than  those  sold  un- 
der execution  on  his  judgment,  of  sufli- 
cient  (value  to  satisfy  the  whole  debt, 
defendants  could  prove  the  value  of  the 


improvements  made  by  them  on  the  min- 
ing property,  including  only  such  as  were 
not  sold  under  execution  by  plaintiff  and 
which  came  into  his  hands  as  assets  of 
the  coal  company  to  which  defendants 
transferred,  since  by  the  terms  of  the 
lease  such  improvements  belonged  to  de- 
fendants or  their  assignee,  though  sub- 
ject to  plaintiff's  lien  for  royalties. 
Brown  V.  Shorter.  19S  Ala.  692.  71  So.  103. 
§  31fr  (S)  Evidence  Admissible  under 
General  Issue. 

In  an  action  on  a  note  by  a  holder 
against  maker,  where  complaint  nega- 
tives every  special  defense  available,  such 
defenses  are  raised- by  genera]  issue  and 
special  pleas  would  not  be  good.  Clear- 
man  V.  Cobbs,  197  Ala.  546,  73  So.  83. 

Conditional  Liability. — The  maker  of  i 
note  can  not  defend  an  action  thereon 
on  the  strength  o'  an  oral  agreement, 
making  liability  conditional  withoat 
pleading  such  agreement.  Jefferson 
County  Sav.  Bank  v.  Compton,  192  Ala. 
16.  58  So.  261, 
§  319  (0)  Hatters  That  Must  Be  Proved.. 

Want  of  Consideration. — In  an  action 
on  a  note,  defendant  pleaded  wan*,  of 
consideration,  and  plaintiff  filed  a  special 
replication  setting  up  that  he  was  a  bona 
fide  purchaser  in  due  course.  Held,  that 
as  plaintiff  did  not  put  defendant's  plea 
in  issue  by  a  general  replication  author- 
ized by  Code  1907,  §  5336,  plaintifFs  rep- 
lication, being  in  the  nature  of  a  plea  in 
confession  and  avoidance,  relieved  de- 
fendant of  the  necessity  of  proving  a 
want  of  consideration.  German -Ameri- 
can Nat.  Bank  v.  Uwi^.  9  Ala.  App.  312. 
63  So.  741. 

Notice  of  Dishonor.— fBe fore  an  in- 
dorser can  be  liable  for  the  payment  of  a 
note,  notice  of  dishonor  must  be  averred 
and  proven  as  required  by  statute. 
Hall  V.  First  Bank.  196  Ala.  627,  72  So. 

171. 

Notice  of  Infirmity  of  Title. — Where 
plaintiff  received  a  negotiable  instrument 
before  maturity,  paying  value,  the  maker, 
to  defeat  recovery,  must  plead  and  prove 
notice  to  plaintiff  of  an  infirmity  in  the 
payee's  right  to  negotiate  the  note.  Sher- 
rill  7'.  Merchants.'  etc..  Sav.  Bank,  195  Ala. 

175.  70  So.  723. 
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{ ai9  (7)  Variance. 

Awigiuncnt  in  Writing. — A  payee's  in- 
dorsement of  a  note  being  an  assignment 
of  his  property  therein,  there  is  no  vari- 
ance between  an  allegation  of  an  assign- 
ment in  writing  and  proof  of  a  regular 
indorsement.  Haas  v.  Commerce  Trust 
Co.,  194  Ala.  GT3,  69  So.  894. 

Want  of  Conrideration. — In  an  action 
on  a  note,  where  defendant  alleged  want 
d(  consideration,  proof  of  a  failure  of 
consideration  will  not  support  a  judg- 
ment for  defendant.  Germ  an -American 
Nat.  Bank  v.  Lewis,  9  Ala.  .\pp.  3S2,  63 
So.  711. 

Allegation  of  "Note,"  Proof  of  Spe- 
ciality—Variance— "Mote"  —  "Specialty." 
—A  complaint  alleging  a  cause  of  action 
on  "notes"  therein  described  was  not 
supported  by  written  instruments  where- 
by ihe  maker  promised  to  pay  a  specified 
amount  on  a  certain  date  providing  a 
building  was  completed  and  turned  over 
to  him  by  the  payee  within  30  days  from 
dale,  since  a  "note"  under  commercial 
bw  is  a  written  agreement  by  one  per- 
son to  pay  another  person  therein  abso- 
lutely and  unconditionally  a  certain  sum 
of  money  at  a  time  specified  therein,  and 
the  instrument  in  question,  being  a  con- 
ditional promise  to  pay,  was  a  "spe- 
cialty." Cairns  v.  Daniel  (Ala.  App.),  77 
So.  S6. 
\    SSO.    Presumptions     and     Burden     of 

PPoof. 
j  m.  _-^  In  General. 

Where  the  maker  pleads  secret  equi- 
ties, a  general  replication  filed'in  accord- 
ance with  Code  Ifi07.  §  5338,  casts  upon 
the  maker  the  burden  of  establishing  his 
special  pleas.  German -American  Nat. 
Bank  v.  Lewis,  9  Ala.  App.  333,  63  So. 
741. 
\  SS3. Consideration. 

In  an  action  on  a  note  given  in  settle- 
ment of  accounts  against  Ihe  maker's  de- 
ceased husband,  the  burden  was  on  the 
maker  to  show  that  the  husband's  estate 
was  insolvent,  or  that  she  was.  not  en- 
titled lo  the  whole  thereof,  and  that 
therefore  there  was  a  total  or  partial 
want  of  consideration.  Vaughn  v.  Bass, 
10  Ala.  App.  388,  64  So.  543, 


S9S.  - 


-  Nature  of  Liability. 


.  an  action  against  one  as  maker  of 
Jte,  the  note  itself,  bearing  the  de- 
fendant's signature  on  its  back,  prima 
facie  showed  that  the  defendant  was  lia- 
ble only  as  indorser.  «nd,  unless  this 
prima  facie  presumption  was  rebutted, 
the  plaintiff  could  not  recover,  unless 
proper  notice  of  dishonor  was  given. 
Long  {'.  Gwin,  188  Ala.  196,  60  So.  88. 

§  3<W,  __  Transfer  and  Ownership  in 
General. 
IndorsemenIL — Under  Negotiatile  In- 
strument Act,  §  184,  the  maker  of  a  note 
is  primarily  liable  and  will  be  presumed 
to  have  indorsed  it  to  complete  its  ne- 
gotiation to  plaintiff.  Hall  v.  First  Bank, 
196lAla.  627,  72  So.  171. 

§  3S7.  Good  Faith  and  Payment  of 


s  as  to  Bbna  Fides 


§  307  (1>  Presumptio 
in  General. 
Under  the  direct  provisions  of  Code 
1907,  §§  5007,  S0I4,  every  holder  of  a  note 
is  deemed  prima  facie  to  be  a  holder  in 
due  course,  which  means  that  he  is 
deemed  to  have  taken  it  before  maturity 
in  good  faith  and  for  value  without  no- 
tice of  any  defect.  Bruce  :'.  Citizens' 
Nat.  Bank,  185  Ala.  221,  64  So.  82.  See 
Gerrnan-American  Nat.  Bank  v.  Lewis,  9 
Ala.   App.   352,   63   So.   741. 

§  327  (2)  Burden  of  Proof  as  to  Bona 
Fides  in  General. 
Negotiable  Instruments  Law  —  Effect 
of  Defective  Titie.— The  Negotiable  In- 
struments Law  (Code  1907,  §§  4958-5138) 
did  not  change  the  common-law  rule  as 
lo  pleading  and  proving  the  fact  of  a 
bona  fide  purchase,  but  was  merely  de- 
claratory of  the  common  law  on  the  sub- 
ject, §  5014  declaring  that  every  holder 
is  deemed  prima  facie  a  holder  in  due 
course,  but  when  it  is  shown  that  the 
title  of  any  person  who  negotiated  the 
instrument  is  defective,  the  burden  is  on 
the  holder  to  prove  that  he,  or  some  per- 
son under  whom  he  claims,  acquired  title 
as  a  holder  in  due  course.  German- 
American  Nat.  Bank  v.  Lewis,  9  Ala. 
App.  3sa,  63   So,  741. 
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Burden  of  Proving  Value  Paid  without 
Notice  —  UnneceBurr  Allegatioiw.  — 
Where  the  transferee  of  notes  unneces- 
sarily alleges  in  bis  complain;  that  he 
purchased  for  value  without  notice,  he 
assumes  the  burden  of  proving  those  is- 
sues. Citizens  Nat.  Bank  p.  Buckbeit,  14 
Ala.  App.  Sll,  71  So.  SZ,  certiorari*  de- 
nied in  Ex  parte  Buckheit.  196  Ma.  TOO, 
78  So.  1019. 

Burden  of  lowing  Knowledge  of  De- 
fenacB. — In  an  action  on  a  note,  where 
the  indorsee  claimed  to  be  a  bona  fide 
purchaser,  and  thus  not  subject  to  equi- 
ties between  the  maker  and  the  payee, 
proof  that  he  purchased  the  note  in  the 
ordinary  course  of  business  and  paid 
value  therefor  before  maturity  is  suffi- 
cient in  the  first  instance  to  cast  on  the 
maker  the  'burden  of  establishing  that 
the  purchase  was  made  with  the  knowl- 
edge of  the  defenses  relied  upon.  Ger- 
man-American Nat.  £ank  v.  Lewis,  9  Ala. 
App.  35S.  63  So.  741. 

An  indorsee  suing  upon  a  note,  and 
proving  that  he  purchased  in  due  course 
of  business  before  maturity  and  for 
value,  thereby  shifts  to  the  defendant 
the  burden  of  proving  that  when  he  ac- 
quired it  he  had  knowledge  of  the  infirm- 
ity relied  upon  as  a  defense  or  that  he 
had  notice  of  facts  yhich  if  diligently 
followed  up  would  have  led  to  knowledge 
of  such  defense.  Elmore  County  Bank 
V.  Avant,  189  Ala.  418,  6ft  So.  509. 

Same— Invalidity  of  Indorsement — In 
an  action  on  a  note  which  plaintiH  al- 
leged he  acquired  in  good  faith  and  as 
an  innocent  purchaser,  the  burden  was 
upon  the  defendant  to  show  that  when 
plaintiff  secured  the  note  he  had  notice 
of  an  indorsement  without  consideration 
or  indorsement  procured  by  fraud,  or 
that  the  note  was  otherwise  defective. 
Hudson  I'.  Repton  State  Bank  (Ala. 
App.).  7«  So.  695. 

}  3>7  (3)  Consideration  for  Indoraetnent 
or  TranaEer. 

Where  the  evidence  showed  failure  of 
consideration  and  fraud  in  the  procure- 
ment of  the  note  sued  on,  the  burden  de- 
volved upon  plaintiFf  to  establish  that  it 
was  a  Ibona  tide  purchaser  for  value 
due  course.  Sample  v.  Tennessee  Valley 
Bank  (Ala.),  76  So.  936. 


Allegation  of  CcHiBideration.— Plaintiff, 
suing  on  a  note  payable  to  a  third  person 
and  alleging  that  it  was  transferred  to 
for  value,  was  <bound  to  prove  this 
material  allegation.  Wilson  v.  Weaver 
(Ala.  App.),  77  So.  338. 

Pisud  or  No  Conaideration,— Fraud  in 

putting  a  bill   in   circulation,  or  the  want 

failure   of    consideration,  casts    upon 

the  indorsee  the  burden  of  proving  pay- 

nt  of  value.  Elmore  County  Bank  ». 
Avant.  189  Ala.  418,  66  So.  509. 
§  307  (4)  Fraud  in  Inception  or  Transfer, 
evidence  showed  failure  ol 
consideration  and  fraud  in  the  procure- 
ment of  the  note  sued  on,  the  burden  de- 
volved upon  plaintiff  to  esta'blish  that  it 
was  a  bona  fide  purchaser  for  value  in 
due  course.  Sample  v.  Tennessee  Valley 
Bank  (Ala.),  78  So,  936. 
§  330. Payment. 

In  an  action  on  a  note  wherein  the  de- 
fense of  payment  was  set  up,  the  burden 
of  proving  the  execution  of  the  receipts 
evidencing  such  payment  was  on  the  de- 
fendant. Davis  V.  Florcy  i(Ala.  App.),  77 
So.  413. 

In  action  on  note,  burden  of  showing 
extent    payments    have    reduced    indebt- 
edness held  on  defendant.    Wade  v.  Kil- 
ien  (Ala.),  75  So,  970. 
S  330.  Admissibility  of  Evidence. 
§  331.  In  General. 

In  an  action  on  a  note,  evidence  lend- 
ing to  explain  the  presence  of  an  in- 
dorsement by  showing  that  it  had  lieeii 
pledged  a^  collateral  security  to  such  in- 
dorser  is  admissible.  Haas  c>,  Com- 
merce Trust  Co.,  194  Ala.  672,  69  So.  834. 

Evidence  that  a  bank,  which  in  due 
course  took  a  note  as  security,  knew 
that  the  payee  then  was  in  trouble  with 
an  insurance  company  concerning  the 
application  of  funds  received  from  iti- 
tes,  was  irrelevant,  where  the 
company  made  no  claim  to 
the  notes  sued  on.  Jackson  v.  Georgia 
Fiic    Ins.  Co.,   189   Ala.  495,   66  So.  5S8. 

In  a  iuit  on  a  note  assigned  by  the 
payee  under  a  separate  writing,  it  was 
not  error  on  motion  to  refuse  to  ex- 
clude such  note  from  the  evidence.  Da- 
vis V.  Florey  (Ala.  App.).  77  So."413. 
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i  SSL   Execution,    Deliveir.     uid 

Identity  of  Instrument. 
In  GencraL— Mizell  v.   Farmers'  Bank, 
190  Ala.   568,  61   So.   272.     See  the   title 
BILLS  AND   NOTES.   §   333.  vol.  2,  p. 

m. 

{  SSI  ——  Consideration. 

Admissible  for  Defendant. — Mizell  t: 
Farmers'  Bank,  180  Ala.  5S8,  61  So.  272. 
Stt  the  title  BILLS  AND  NOTES.  S 
333.  vol.   2.   p.    450. 

In  an  action  on  a  protested  check,  ex- 
ecuted in  part  performance  of  an  agree- 
ment under  which  defendant  was  to  give 
his  own  check  and  notes  in  payment  of 
notes  bf  a  corporation  of  which  he  was 
president,  and  whereby  plaintiff,  accord- 
ing to  defendant's  claim  was  to  transfer 
and  send  the  notes  to  defendant,  but  ac- 
cording to  plaintiff's  claim  was  to  can- 
cel or  return  them,  a  letter,  dated  subse- 
qnenlly  to  agreement,  in  which  plaintiffs 
agent  promises  to  send  the  defendant 
the  old  notes,  was  admissible  as  tend- 
inu  to  corroborate  defendant's  testimony 
as  to  what  the  agreement  was.  Gale- 
Hooper  Co.  V.  Rice  {.^la.  App.),  75  So. 
963. 

i  3S4.  Nature  of  LUbilitr,  and  Re- 

ladons  of  Parties  to  Instnunent  and 
to  Each  Other. 

Admissible  for  Plaintiff.— Brie  1  v.  Ex- 
change Nat.  Bank,  180  Ala.  576,  61  So. 
277.  See  the  title  BILLS  AND  NOTES, 
J  334,  vol.   2,   p.   450. 

Adnuaaible  for  Defendant.— In  an  ac- 
tion on  a  note,  defendants  may  show 
that  Ihey  are  not  liable  as  makers  but 
only  as  jndorsers.  Hall  v.  First  Bank, 
198  Ala.  627,  72  So.  171. 

S  ns. Good  Faith  and  Payment  of 

Value. 

False  Representations.  —  Where  a  cor- 
poration, promoting  an  additional  issu* 
of  stock  to  place  a  plant  in  defendant': 
town,  sent  an  agent  to  her  town,  who 
made  representations  as  to  the  company 
in  a  speech  at  a  town  meeting  at  which 
plaintiff  bank's  president  was  present, 
it  was  proper  to  admit  in  evidence,  in  an 
action  on  a  note  for  a  share  of  stock,  false 
representations  and  agency  of  several 
townsmen,  in  substance  the  same  as  the 


speaker's,  where  they  had  sought  de- 
fendant out  and  prevailed  upon  her  to 
take  a  share  of  stock  and  to  sign  a  note 
in  the  handwriting  of  the  speaker,  and 
the  representations  in  the  speech  of  the 
speaker  were  also  admissible  to  show 
that  the  hank  which  had  taken  over  the 
note  and  had  given  in  exchange  a  cer- 
tificate of  deposit  due  after  maturity  of 
the  note,  had  notice  of  false  represen- 
tations and  lack  of  consideration,  and  all 
other  collective  collateral  facts  of  the 
promotion  of  the  issue  were  admissible. 
Blount  County  Bank  v.  Harris  (Ala.), 
77  So.  43. 
§  S4(K  — <—  Payment  and   Discharge. 

A  check  given  by  a  firm,  of  which  de- 
fendant was  a  member,  payable  to  and 
indorsed  by  R.,  and  an  entry  on  the 
books  of  the  firm  showing  a  charge 
against  R.  on  an  account  between  him 
and  the  firm,  have,  by  themselves,  no 
tendency  to  prove  any  payment  on  the 
individual  jnote  of  defendant  to  R.*  Rey- 
nolds V.  Reynolds,  10  Ala.  App.  420,  65 
So.  194,  certiorari  denied  in  Ex  parte 
Reynolds,   187  Ala.  672,  65  So.  1034. 

In  suit  On  a  note  by  the  lessor  of  a 
mine  against-  lessees  who  gave  notes  lo 
secure  back  royalties  and  transferred  to 
a  company  which  assumed  payment,  the 
lessor  suing  such  company  upon  default 
and  partially  {satisfying  judgment,  in- 
cluding the  amount  of  the  notes,  it  was 
proper  to  sliow  the  value  of  a  compressor 
in  the  mine,  equitable  title  to  which  was 
in  the  company,  in  connection  with  evi- 
dence that  the  lessor  took  possession  of 
it  as  an  asset  of  the  company  with  which 
he  should  be  charged  as  a  credit  on  his 
judgment.      Brown   i/.    Shorter,    195    Ala, 

692,    71    So.    103. 

g  S43.  In  Actions  on  Contncta  of 

Indorsement. 
In  an  action  to  hold  defendant  on  his 
indorsement  on  a  note  given  by  his  son 
for  the  purchase  price  of  a  half  interest 
in  an  incorporated  business,  evidence  of 
the  minutes  of  the  corporation,  showing 
the  reorganization  and  adjustment  of 
the  business  after  the  purchase,  is  ad- 
missible to  show  compliance  with  the 
agreement.       Haas    v.    Commerce     ^Trust 

Co..    194    Ala.    672.    69    So.    894. 
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§  U4.  Weight    and    Sufficiency    of    En- 

dence. 
§    346. Execution,    Delivery,    and 

Identity  of  Jmtniment. 
Evidence  Held    Sufficient. — Wooten    v. 
Federal  Discount  Co.,  7  Ala.  App.  351,  83 
So,     3S3.      See     the    title    BILLS     AND 

NOTES,    S    346,    vol,    3,    p.    457. 

S  848.  Nature  and  Extent  of  Lia- 
bility. 
In    General. — Brie  I    v.    Exchange    Nat. 
Bank.   180   Ala.   576,   61   So.   277.      See   ihe 
title    BILLS   AND    NOTES,   §  348.   vol. 

2,    p.    4S9. 

§   3(U.   PoBseBsion    aa    Evidence   of 

Ownership. 

Possession  of  a  note  duly  indorsed  to 
plaintiff  prima  facie  established  his  ti- 
tle. Haas  V.  Commerce  Trust  Co.,  194 
Ala.  «72,  69  So.   S94. 

Possession  of  an  unindorsed  certifi- 
cate of  deposit  is  only  prima  facie  evi- 
dence of  ownership.  Hicks  v.  Meadows, 
193   Ala.    346,  69    So.    432. 

§  |56»!4.  Good  Faith  and  Payment 

of  Vahie. 

In  a  isuit  on  a  note,  evidence  held  in- 
sufficient to  'show  that  plaintiff  was  not 
a  bona  (ide  purchaser  for  value.  Bruce 
V.  Citizens'  Nat.  Bank,  185  Ala.  221,  64 
So.   82. 

In  an  action  on  a  note,  evidence  held 
not  to  show  that  plaintiff  was  a  pur- 
chaser for  value  before  maturity.  Ta- 
tum  V.    Commercial    Bank,  etc.,   Co.,   185 

Ala.    241,    64    So.    561. 

In  an  action  on  a  note,  where  defend- 
ant set  up  want  of  consideration,  and 
plaintiff  claimed  to  be  a  bona  fide  pur- 
chaser in  due  course,  evidence  held  in- 
sufficient (to  establish  plaintiff's  bona 
fide  purchase.  , German-American  Nat. 
Bank  v.   Lewis,  9  Ala.   App.   352,  63  So. 

741. 

Mo  Value  Paid.— In  an  action  on  a  note 
evidence  held  to  show  that  no  value  was 
paidjfor  note,  but  that  it  was  simply  in- 
dorsed to  plaintiff  by  payee,  in  order  that 
he  might  obtain  the  interest  he  claimed 
therein.  Wilson  v.  Weaver  (Ala.  App.), 
77  So.  p38. 

Evidence  Not  Sivporting  Influence  of 
Bad  Faith.— In  an   action   on  a   note  by 


an  indorsee,  evidence  that  the  note  was 
purchased  with  a  lot  of  other  similar 
notes,  the  amount  of  which  was  un- 
usual in  plaintiff's  business,  would  not 
have  supported  an  inference  of  <bad  faith 
in  purchasing  the  note.  Sample  v. 
Tennessee    Valley     Bank    (Ala.),    76     So. 

we. 

That  note,  after  negotiation  to  plain- 
tiff, was  Been  in  hands  of  lawyer,  was 
not  evidence  'hat  plaintiff  was  not 
holder  in  due  course.  O'Rear  v.  Ameri- 
can Trust,  etc..  Bank,  195  Ala.  277,  71 
So.    105. 

§  3SS.  Amount  of  Recovery. 
§  860.  Attorney's   Fees. 

The  liability  of  an  indorser  of  a  note 
for  counsel  fees  provided  for  therein 
does  not  depend  upon  the  negotiability 
of  the  note,  but  upon  the  indorser's  lia- 
bility to  pay  the  note  or  any  part  thereof. 
People's  Bank  v.  Moore  (.A.la.).  78  So. 
789. 

§361.  TriaL 

§  363.  — >—  Questions  for  Jury. 
§  363  (1)  In  General. 

Affirmative  Charge  Proper.  —  Where 
note  sued  on  was  in  evidence  without 
countervailing  proof,  plaintiff  was  enti- 
tled to  affirmative  charge.  Weinstein  v. 
Citizens'   Bank    (Ala.).   75  So.  397. 

Where,  in  an  action  against  the  joint 
makers  of  a  note,  one  defendant  filed  a 
plea  of  non  est  factum  as  to  which  plain- 
tiff offered  no  proof,  the  court  properly 
gave  affirmative  instructions  for  audi 
defendant.     Jackson  v.  Georgia  Fire  Ins. 

Co..    189    Ala.    495,    66     So.    568. 

Afiinnative  Charge  Improper. — In  an 
action  by  the  indorsee  of  a  note,  where 
the  case  was  tried  upon  the  general  is- 
sue only,  the  effect  of  the  general  issue 
being  merely  to  deny  the  execution  or 
assignment  of  the  note  in  suit,  as  to 
which  there  was  no  dispute,  it  was  er- 
ror to  give  a  general  charge  for  defend- 
ant though  irrelevant  testimony  was  ad- 
mitted which  would  have  tended  to  sup- 
port special  defenses.  Stewart  v.  Keller, 
197  Ala.  575,  73   So.  89. 

In  an  action  on  a  note  given  for  the 
purchase  price  of  land,  where,  though 
the    evidence     would    have     supported    a 
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contrarj'  finding,  it  warranted  a  finding 
that  th«  defendant  was  entitled  under 
his  contract  to  a.  tract  of  five  acres,  the 
boundaries  of  which  were  pointed  out 
by  the  grantor,  which  was  not  included 
in  the  deed  tendered,  the  affirmative 
charge  for  plaintiff  should  not  have  been 
given,  as  the  conflict  in  the  evidence  was 
lor  the  determination  of  the  jury.  Fran- 
cis V.  Parker,  9  Ala.  App.  279.  63  So.  781. 

i  383  (a>   Execution  and  Delivery. 

AfBnnative  Charge  Proper. — Mizell  v. 
Farmers'  Bank,  180  Ala.  588,  6]  So.  272. 
See  ihc  title  BILLS  AND  NOTES.  § 
S63  (2),  vol.  a,  p.  463. 

In  What  Capacitjr  Defendant  Signed. 
—In  an  action  on  a  note,  declared  on 
against  the  maker,  which  on  its  face 
showed  that  defendant  signed  as  in- 
dorser  and  not  as  maker,  it  was  for  the 
jury  to  say  in  what  capacity  he  signed. 
Ung  V.  Gwin,  188  Ala.  196.  66  So.  98. 
S  363  (3)  Consideration. 

Where  in  an  action  on  notes  the  <le- 
fendants'  plea  of  want  of  consideration 
was  sustained  by  the  undisputed  evi- 
dence, defendants'  general  affirmative 
charge  should  have  been  given.  United 
Brothers  v.  Huffman  Auditing  Co.  (Ala.), 
78  So.  864. 
{  36S  (7)   Payment  and  DiBcharfe. 

In  action  by  a  seller  of  land  on  a  note 
of  a  third  person  given  by  the  purchaser, 
whether  the  sale  had  been  rescinded 
with  agreement  of  seller  to  return  note 
to  purchaser  held,  under  the  evidence 
for  the  jury.  Norton  v.  Alexander 
(Ala.),   7S    So.   852. 

Payment  to  Agent. — In  an  action  on  a 
note,  defendant  insisting  he  had  paid  it 
to  the  payee  bank  before  plaintiflt  ac- 
quired it,  and  that  the  payee  was  at  the 
lime  the  agent,  with  authority  to  col- 
lect    the     note,     of    another    bank    with 


which  the  note  had  been  pledged  as  col- 
lateral,  such  issue  held  for  the  jury. 
Manson  t:  Sutterer   (Ala.),  77  So.  375. 


Instructions. 

charge,  see  : 


"In 


S  3««.  

As  to  afBi 

General,"  S  363  (l);  "Execution  and  De- 
livery," g  363  (2) ;  "Consideration,"  S 
363    (3). 

Misleading  Instructions.  —  A  charge 
tending  to  mislead  the  jury  to  a  conclu- 
sion that  an  express  agreement  was  nec- 
essary tor  plaintiff's  surrender  of -a  de- 
cadent's note  and  -claim  against  (he  es- 
tate to  be  consideration  for  defendants' 
execution  of  their  note  is  properly  re- 
fused. Orr  V.  Stewart,  13  Ala.  App.  542, 
69    So.    649. 

Good  Fait^  of  Holder.— Charge,  that 
if  corporation  agreed  to  deliver  share 
of  .stock  and  failed  to  do  so.  and  if  plain- 
tiff, suing  as  indorsee  of  defendant's 
note  for  slock,  had  knowledge  of  such 
breach,  or  had  knowledge  which,  if  fol- 
1  wed  up,  would  have  resulted  in  such 
knowledge,  your  verdict  should  be  for 
defendant,  held  not  misleading  under  evi- 
dence. Blount  County  Bank  v.  Harris 
(Ala.).  77  So.  43. 
§    3M.   Judgment. 

Discharge  from  Liability. — An  indor- 
see of  a  note  obtained  judgments  against 
the  maker,  primarily  liable,  and  an  in- 
dorser,  secondarily  liable  as  surety,  and 
sought  to  protect  the  maker  and  to  col- 
lect the  judgment  from,  the  indorser. 
The  property  of  the  maker  subject  to 
the  lien  of  the  judgment  against  it  was 
not  diminished,  and  the  indorser,  as  judg- 
ment creditor,  ,  -could,  by  sale  thereof, 
satisfy  the  judgment.  Held,  that  the  ac- 
tion of  the  indorsee  did  not  release  the 
indorser  of  the  note,  and  the  lien  against 
the  maker  was  not  forfeited.  Hudson 
Trust  Co.  V.  Elliott.  194  Ala.  441,  69 
So.  1631. 


Bfll  to  ReinoTe  Qoud. 

See  post,  QUIETING  TITLE. 


Blasting. 

See  post,  EXPLOSIVES. 
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Boanb. 

to  particular  classes  of  boards,  see  the  particular  titles,  such  as  MUNICIPAL 
CORPORATIONS;   SCHOOLS  AND  SCHOOL  DISTRICTS. 

Bona  Fide  Purchaser. 

See  ante,  BILLS  AND  NOTES;  post,  VENDOR  AND  PURCHASER. 


BONDS. 

n.  Constrnction  and  Operation. 

§  28.  General  Rules  of  Construction. 
V.  Actions. 

§  63.  Nature  and  Fonn  of  Remedy. 
Cross  Refer 

See  the  title  BONDS,  vol.  2,  p.  471,  and  references  there  given. 
As  to  supersedeas  and  appeal  bonds,  see  ante,  APPEAL  AND  ERROR. 

Construed  to  Support  rather  tban  De- 
feat Inatnimcnt. — Locb  v,  Montgomery, 
7  Ala.  App.  325,  61  So.  643.  See  the  ti- 
tle BONDS,  §  28,  vol.  2,  p.  478. 

V.  ACTIONS. 
§  6S.  Nature  and  Fonn  of  Remedy. 

Bond  EnforcUile  at  Common  I<aw  and 
under  Statute.— Jaffe  v.  Fidelity,  etc.,  Co., 
T  Ala.  App.  206,  60  So.  966.  See  the  ti> 
tie  BONDS,  §  es,  vol.  2,  p.  iM. 


§  M.   General  Rules  of   Construction. 

Construed  to  Effectuate  Reuooable 
Intention. — Loeb  v.  Montgomery,  7  Ala. 
App.  325,  61  So.  643.  See  the  title 
BONDS,  §  28,  vol.  3,  p.  478. 

Construed  against  Maker  of  Obliga- 
tion.— Loeb  V.  Montgomery,  7  Ala.  App. 
3?5.  61  So.  642.  See  the  title  BONDS, 
§  28,  vol.  S,  p.  ITS. 


,vGoosle 


BOUNDARIES. 

L  Description. 

§     I.  Relative  Importance  of  Conflicting  Elements. 
§    7.  Waters  and  Watercourses. 

§     9.  Construction  of  Language  of  Description. 

§  11.  Roads,  Ways,  and  Public  Grounds. 

§  12.  Public  Ways. 

IL  Evidence,  ABcertaiument,  and  BstabUihment. 
§  17H-  Pleading. 
§  18.  Admissibility  of  Evidence. 
§  19.  In  General. 

§  19  (1)  In  General. 

§  19  (3)  Testimony  of  Surveyors  and  Their  Assistants. 

§  20.  Documentary  Evidence. 

§  21.  Weight  and  Sufficiency  of  Evidence. 
§  22.  Trial  of  Issues. 

§  24,  Questions  for  Jury. 

§  25.  Instructions. 

§  25j^.  Verdict  and  Findings. 

§  25>Sa.  Costs. 

§  26.  Agreements  between  Parties. 

§  28.  Reci^nition  and  Acquiescence. 

§  28J^.  Adjudication  by  Public  Authorities. 

§  28j^a,  Appointment  and  Proceedings  of  Commissioners  c 

cessioners. 

§  Z&y^a  (1)  In  General. 

§  28>^a  (2)  Review  by  Court. 
§  29.  Official  Surveys. 

§  29  (2)  Conclusiveness  in  General, 

§  29  (3)  Presumption  as  to  Correctness  and  Regularity. 
§  30.  Removal  of  Landmarks. 

Cross  References. 
See  the  title  BOUNDARIES,  vol.  2,  p.  494,  and  references  there  given. 
In  addition,  see  post,  EVIDEN'CE. 


I.   DESCRIPTION. 
1  L  Relative    Importance  of    Conflicting 


Control  of  Natural  Objects  and  Honu- 
mentt  over  Other  Element*.— The  rule 
that  a  statement  of  the  quantity  of  land 
ioierted  in  a  deed  by  way  of  description 
must  yield  to  natural  or  permanent  ob- 
jects called  for  in  the  conveyance  ap- 
plies to  the  description  of  an  area  ex- 
cepted from  an  entire  tract  granted  in 
comprehensive  terms.  Williams  v.  Bry- 
an, 197  Ala.  675,  73  So.  373. 


A  deed  of  a  tract  of  land,  "except  one 
and  one-half  acres  oflf  the  southeast 
comer  to  a  'branch,"  excepts  the  corner 
to  the  (branch,  though  it  contains  ^ 
acres.  Williams  v.  Bryan,  197  Ala.  «7S, 
73  So.  372, 

S  7.  Waters  and  Watercourses.      ; 
§  9.  —  Construction    of    LangnaKe    of 
Deacr^tion. 
In  ejectment,  a   petition  addressed   bjr 
B.  to   the  Spanish   Governor   General  in 
1798,  describing  land  upon  which  he  was 
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subsequently  established  iby  order  of  the 
Governor  General  as  "fronting  on  the 
north  side  by  Bayou  Jasatnine  and  *  *  ■ 
bounded  •  •  •  on  the  south  by  said 
Bayou  Jasamine,"  and  a  deed  from  B., 
under  which  plaintiff  claimed,  describ- 
ing the  land  as  "bounded  fronting  Bayou 
Jasamine"  and  being  the  same  land  ac- 
quired  'by  the  grantor  iby  a  concession 
from  the  Governor  General,  held  to  em- 
brace no  land  lying  south  of  Bayou  Jasa- 
mine, especially  in  view  of  the  location 
of  such  Bayou  an-d  other  watercourses 
mentioned  in  such  instruments  with  re- 
spect to  each  other.  McMillan  i:  Aikin, 
189  Ala.   330,  66  So.  624. 

{  11.  Roftda,  Ways,  and  Public  Grounds. 

f  U.  PubUc  Ways. 

The  conveyance  of  a. town  lot  bounded 
by  a  pid>Iic  street  prestunptiTeljr  cartleB 
with  it  the  fee  to  the  center  of  (he  street 
as  a  part  of  the  grant.  South,  etc.,  R. 
Co.  r.  Davis,  185  Ala.  103,  64  So.  606. 

II.     EVIDENCE,    ASCERTAINMENT, 
AND  ESTABLISHMENT. 

f  17%.  Pleading. 

Where  the  issues  made  by  the  plead- 
ings involved  a  boundary,  plaintiff,  al- 
leging title  to  a  government  subdivision, 
could  not  show  title  by  adverse  posses- 
sion to  any  part  of  an  adjacent  govern- 
ment subdivision.  Oliver  t.  Oliver,  187 
Ala.  340,  es  So.  373. 

Where,  in  an  action  to  recover  a  strip 
of  land  as  a  part  of  the  governmental 
subdivision  of  a  section,  the  issue  in- 
volved the  proper  location  of  the  bound- 
ary line  between  that  subdivision  and 
the  adjacent  subdivision  which  belonged 
to  defendant,  defendant  must  disclaim 
and  suggest  a  dispute  as  to  the  bound- 
ary as  provided  by  Code  1&07,  §  3843. 
Jeffreys  v.  Jeffreys,   183  Ala.  617,  62   So. 

ni. 

In  ejectment,  where  defendant  pleaded 
not  guilty  as  to  land  west  of  a  bound- 
ary line  claimed  by  him,  evidence  as  to 
whether  defendant  had  asserted  any 
claim  to  the  land  east  of  the  line  as 
claimed  by  plaintiff  before  moving  a 
corner  was  properly  admitted.  Smith  v. 
Bachus,  19S  Ala.  8,  70  So.  2«l.      • 


)ARIES  §§  9-19  (1) 

§  18.  Admiatibility  of  Evidence. 

§  i»,  In  General. 

§  IB  (1)  In  GeneraL 

Parol  Evidence  as  to  Location  of 
Boundaries.  —  Middlebrooks  v.  Sanders, 
180  Ala.  407,  61  So.  898.  See  the  title 
BOUNDARIES.  S  19  (1),  vol.  2,  p.  Ml. 

In  a  suit  to  determine  the  location  of 
a  disputed  boundary  line,  parol  evidence 
that  if  a  disputed  boundary  line  was 
where  plaintiff  claimed  it  was,  plaintiff 
had  49  74/100  acres  in  his  40-acre  tract, 
and  defendant  only  31  15/100  acres  in 
his  40-acre  tract  was  admissible.  Ward 
V.   Lane,    189  Ala.  340,  66   So.  499. 

Same  —  Defendant's  Testimony.  — 
Where,  in  a  suit  to  determine  the  loca- 
tion of  a  boundary  line,  defendant  of  his 
own  knowledge  knew  where  some  of  the 
undisputed  lines  and  corners  were  and 
was  present  when  K.  made  a  survey  of 
the  line  in  controversy,  the  court  prop- 
erly permitted  defendant  to  testify  con- 
cerning that  survey.  Ward  v.  Lane,  189 
Ala.  340,  66  So.  499. 

Same— Conversation. — A  convefc-sation 
between  the  parties  and  others  in  their 
presence  as  to  the  dividing  line  between 
the  parties,  involved  in  the  action,  is  ad- 
missible in  evidence.  Shelton  v.  Larkin 
(Ala.),  74  So.  971. 

As  to  Possesaion  of  Person  tmder 
Whom  Plaintiffs  Claimed.  —  In  an  action 
involving  a  boundary  dispute  evidence 
as  to  the  possession  of  the  person  under 
whom  plaintiffs  claimed  at  the  time  be 
delivered  the  land  to  his  grantees  and 
he  pointed  out  its  lines  held  admissible. 
Smith  V.  Bachus,  19S  Ala.  8,  70  So.  361. 

Statement  of  Fact  of  Definite  Une  of 
Surveyor  or  Opinion.— Where  the  action 
involved  a  dispute  as  to  a  'boundary  lint, 
the  question  to  a  witness  as  to  whether 
he  knew  where  a  survey  made  by  cer- 
tain surveyors  ran  with  reference  to  the 
lands,  and  his  answer  that  it  ran  right 
along  with  the  original  survey,  the  old 
section  line,  and  that  he  could  tell  it  by 
the  old  marked  trees  on  the  north  tnd  of 
the  line,  was  properly  admitted,  since  it 
was  a  statement  of  fact  of  a  definite  line 
of  survey,  and  the  question  did  not  call 
for  an  opinion.  Smith  v.  Bachus,  195 
Ala.  8,  70  So.  261. 
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i  19  <8)  Teathncmy  of  Surreyors  and 
Their  Aasistants. 

Where  the  action  involved  a  dispute 
as  to  the  location  of  a  line  between  two 
government  sections,  a  surveyor  who  had 
testified  as  to  the  facts  of  a  survey  made 
bj  him  and  another  surveyor,  may,  as 
an  expert,  express  an  opinion  as  to 
whether  the  line  run  iby  them,  made  a 
true  line  between  the  sections.  Smith 
■J.  Bachus,   195   Ala.   8,  70  So.  361. 

A  duly  qualified  competent  surveyor 
may  give  his  opinion  as  to  the  true  lo- 
cation of  the  line  between  properties  or 
as  to  divisions  of  land  according  to  gov- 
ernmeni    calls,       Pennington    v.     Mixon 

(.\la.),    74    So.    238. 

CrosE-Exam'nation  of  Chain  Bearers. — 
Where,  in  a  suit  to  determine  the  loca- 
tion of  a  disputed  boundary  line,  plain- 
tiff, to  discredit  the  B.  survey,  intro- 
duced one  of  the  chain  bearers,  who  tes- 
tified the  line  made  by  B.  ran  through  a 
timbered  country,  and  that  none  of  the 
trees  near  or  on  that  line  bore  any  evi- 
dence of  a  government  survey,  that  B. 
walked  down  a  line  that  'bore  govern- 
ment marks,  but  that  his  starting  point 
was  below  that  line,  the  court  properly 
permitted  defendant  to  ask  ) 
cross-examination,  if  B,  at  that  time  had 
his  field  notes.     Ward  v.  Lane,  189  Ala. 

UO.  «e  So.  409. 

!  10.  —  Docomentarj  Evidence. 

Deeda, — Issue  in  ejectment  being  as  to 
the  location  of  a  boundary  line  between 
the  parties,  their  respective  deeds  to  the 
idjoiring  tracts  were  properly  admitted. 
Livingston  v.  Nelson  (Ala.),  76  So.  449. 
i  IL  Weight  and  SufGciency  of  Evidence. 

In  a  suit  to  enjoin  a  trespass  the  evi- 
dence was  held  to  show  that  the  bound- 
ary between  adjoining  lots  was  as  claimed 
by  complainant.       Chambless    v.     Jones, 

196    Ala.    17S,    71    So.    987. 

I  12.  Trial  of  iBcues. 

f  M. QueKions  for  Jury, 

In  an  action  involving  a  disputed 
boundary,  all  bounds  and  starling  points 
were  questions  of  fact  to  be  determined 
by  the  testimony.  Smith  v.  Bachus,  195 
Ala.  8,  70  So.  261. 
S  »■ InitnictionB. 

See  post,  "Presumption  as  to  Correct- 


ness   and    Regularity,"    §   29    (3), 

In  ejectment  to  recover  the  south  halt 
of  the  southwest  quarter  of  a  certain  sec- 
tion, defendant  filed  a  disclaimer  and 
pleaded  thai  the  dispute  arose  over  a 
disputed  boundary  as  to  the  line  sepa- 
rating sections  17  and  18  in  the  town- 
ship; each  parly  pleading  what  he 
claimed  to  be  the  true  boundary  line. 
Held,  that  an  instruction  that  if  tht  jury 
were  satisfied  that  the  owners  of  the 
land  on  both  sides  of  the  M.  line  had 
recognized  it  as  the  true  division  line, 
and  had  held  up  to  such  line  for  more 
than  ten  years  adversely  up  to  the  time 
defendant  bought  his  land,  the  jury  should 
find  the  issues  for  plaintiff,  was  errone- 
ous as  beyond  the  issues.  Howard  v. 
Brannan,  188  Ala.  533.  ««  So.  433. 


Where 


■  Verdict  and  Findings. 


suit  to  determine  a  dis- 
puted boundary  line,  a  survey  of  the 
line  had  been  made  by  one  Thompson, 
and  a  map  of  that  line  was  Introduced  in 
evidence.^  verdict  finding  that  the  trte 
line  between  the  two  subdivisions  in 
question  was  "The  Thompson  Line,"' 
without  more,  was  insufficient  to  sup- 
port a  judgment,  and  could  not  be  law- 
fully supplemented  by  the  trial  court 
adding  thereto  the  Thompson  map. 
Ward  V.  Lane,  1B9  Ala.  340,  66  So.  499. 

On   an   issue    as  to  the    location  of  a 

disputed   boundary   line   in   ejectment,   the 

jury    found     for  plaintiff    the   land    sued 

for  and  established  the  "B.  G.  McClellan 

survey  as  the   true   line  of  the  N.   E.    '4 

of  N.  W.    <A,  section   (10)   ten,  township 

)  thirteen,  range  (10)  ten  east."    Held, 

that   such   verdict   by   simply   referring   'o 

survey  left  the  matter  at  large  and   4i  i 

It  specify  the  location  of  the  true  line 

I  that  it  could  be  marked  by  an  officer, 

id  was  therefore  fatally  defective.  Wade 

Gilmer,  18«  Ala.  524,  64  So.  611. 

g  Sft'/^a.  Costa. 

Code  1907,  §  3843,  authorizing  an  issue 

determine     disputed    boundaries,     and 

providing     that     the     court     shall    render 

judgment  accordingly  and  order  the  sher- 

ff   to   mark   the    true    line   and   apportion 

:he   costs   equitably,   refers    to    the   costs 

)f     establishing     and    marking     the    true 

ine.  and  not  the  costs  of  the  suit;  and 
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§§  25)/,a-29  (2) 


the  court  may  tax  the  cost  against  plain- 
tiff suing  in  ejectment,  where  judgment 
is  rendered  for  defendant  filing  a  dis- 
claimer with  a  suggestion  that  the  is- 
sue is  a  disputed  boundary  line.  Oliver 
V.  OMver.  167  Ala.  340,  65  So.  373. 
S  X6.  AKTeements  between  Parties. 

A  formal  agreement  between  adjacent 
owners  claiming  under  deeds  conveying 
adjacent  government  subdivisions  as  to 
the  boundary  line  can  not  of  itself  vest 
title  in  one  of  them  beyond  the  true  line 
to  which  each  actually  owns,  though  ac- 
quiescence in  such  a  line  will  prima  facie 
indicate  its  verity.  Oliver  v.  Oliver,  187 
Ala.  340,  65  So.  373. 
§   M.    Recognition  and  AcquieKence. 

Where  a  lot  owner,  after  a  survey,  with 
the  knowledge  and  consent  of  the  ad- 
joining owner,  moved  the  boundary  fence 
,  toward  the  adjoining  lot,  the  acquies- 
cence of  the  adjoining  owner  in  Ihe  sur- 
vey prima  facie  indicated  its  validity  and 
raised  a  presumption  of  its  correctness. 
Chambless  v.  Jones,  196  .\la.  175,  71  So. 
987. 

Where  adjacent  owners  claimed  under 
deeds  conveying  government  subdivi- 
sions, a  recognition  of  a  false  line  as  a 
boundary  between  them  was  without  ef- 
fect, unless  a  party  claiming  beyond  the 
true  line  held  hostile  possession  up  to  the 
false  line  until  the  bar  of  Jimitalion  was 
complete.  Oliver  jr.  Oliver,  187  Ala.  340, 
65  So.  373. 


§    ttiS^a.    — —    Appointment    and    Pro- 
ceedings  of  Commistioners  or    Pn>- 
ceaaionera. 
§  ixytt  (1>  In  General. 

Provision,  in  consent  decree  fixing 
disputed  boundaries,  that  commission- 
ers should  determine  whether  defendant 
had  used  land  beyond  his  boundary,  and 
report  the  value  of  such  use,  held  not 
an  attempt  (ly  court  of  chancery  to  de- 
termine question  of  title,  when  its  juris- 
diction under  Code  1907,  g  3053,  subd.  S, 
is  to  determine  boundaries.  Billups  v. 
Gilbert,  195  Ala.  51B,  70  So.  US. 
§  «8!4»  W  Review  by  Court 

The  parties   to   a   suit   to   establish    an 


un-ertain  boundary  line,  brought  under 
Code  1907,  g  3052,  subd.  S,  entered  into  a 
consent  decree,  6xing  the  ^boundary  and 
providing  for  commissioners  to  lay  it 
out.  No  provision  was  made  in  the  de- 
cree for  a  report  by  the  commissioners 
of  the  data  or  evidence  upon  which  they 
relied  or  acted.  Held,  that  in  the  ab- 
sence of  evidence  of  fraud,  the  report  of 
the  commissioners  as  to  the  true  line 
could  not  be  revised  by  the  court,  it  not 
appearing  to  be  the  desire  of  the  par- 
ties that  sudi  revision  should  be  had. 
Billups  V.   Gilbert,    19S   Ala.  518,    TO  So. 


1*6. 


I 


Parties  to  a  suit  to  determine  a  dis- 
puted boundary  line  brought  under  Code 
1907,  4  3053,  subd.  5,  authorizing  courts 
of  chancery  to  establish  and  define  un- 
certain or  disputed  boundary  lines,  en- 
tered into  a  consent  decree  establishing 
a  line.  The  agreement,  carried  into  the 
decree  provided  for  cantmissioners  in 
lay  out  the  line,  to  report  whether  the 
defendant  had  been  cultivating  or  us- 
ing any  lands  on  the  other  side  of  the 
agreed  line,  and  to  determine  the  value 
of  the  use.  The  commissioners  found 
defendant  had  been  using  lands  beyond 
his  line, .and  tfixed  the  value  of  the  use. 
Held,  that  defendant  can  not  complain 
of  personal  decree  rendered  against  him 
for  i!he  value  of  the  use,  on  the  theory 
that  the  court  of  (equity  was  exceeding 
its  power  by  proceeding  to  determine 
disputed  title,  for  the  consent  decree  did 
not  contemplate  the  determination  of 
any  such  question,  but  merely  to  fix  the 
value  of  the  use  of  land  outside  of  his 
boundary.  Billups  t.  Gilbort,  195  .\la. 
5'8,  70  So.  145. 
g  US.  Official  Surveys. 
§  SB  (S)  Concluaiveneas  in  GeneraL 

Where,  in  ejectment,  the  sole  issue 
was  the  location  of  a  boundary  line  be- 
tween two  government  sections,  such 
line,  witen  located,  was  conclusive  and 
fixed,  notwithstanding  an  encroachment 
by  the  parties  on  either  side  of  the  line 
may  have  ripened  into  title  by  adverse 
possession,  since  such  fact  could  not 
change  the  location  of  the  section  line 
nor  transfer  the  land  so  claimed  from 
one  section  to  the  other.  Howard  v. 
Brannan,  188  Ala.  53S,  66  6o.  433. 
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!  W  ,(S)  Pmninption  aa  to  CorrectncM 
and  RefuUritf. 

A  line  run  by  a  county  surveyor  at  the 
instance  of  one  party  without  notice  to 
the  other  as  required  by  Code  1907,  g 
6033,  is  not  presumed  correct  as  against 
such  other  party.  May  v.  Willis  (Ala,), 
76  So.  941. 

Where  a  county  surveyor  did  not  reduce 
the  survey  to  a  plat,  and  did  not  sign 
any  memorial  officially,  Code  1907,  § 
6023,  making  a  survey  "presumptive  evi- 


dence of  the  facts  stated,"  did  not  apply, 
and  an  instruction,  stating  that  presump- 
tion, was  erroneous,     Ferguson  v.  Shipp 
(Ala.),  73   So.   414. 
§  30,  Removal  of  LandmArka. 

Offense  luder  i64atuite<— iRobinson  v. 
State,  7  Ala.  App.  172,  62  So.  303.  See 
the  title  BOUNDARIES,  §  30,  vol.  3, 
pp.    SOS,   506. 

Evidence, — Robinson  c.  Stale,  7  Ala. 
App.  172,  82  So,  303.  See  the  title 
BOUNDARIES,  §  30,  vol.  2,  p.  50fl. 


Breach  of  Marriage  PromUe. 

title  BREACH  OF  MARRIAGE  PROMISE,  vol.  2,  ; 
there   given. 


507,  and  references 


Breach  of  the  Peace. 

title  BREACH  OF  THE  PEACE,  vol.  2,  p.  SOS,  and  references  there  given. 


BRIBERY. 

§   l>i.  Persons  Liable. 

Cross  References. 
See  the   title  BRIBERY,  vol,  2,  p.  510,  and  references  ther 


S  1^.  Persoiu  LiaUe, 

Hnoicipal  Officer  Accepting  Bribe  as 
Officer  of  State.— Under  Code  1907,  § 
6401,  as  to  acceptance  of  bribe  by  an  ex- 
ecutive officer,  an  indictment  will  not  lie 


against  a  town  marshal,  while  acting  for 
the  municipality,  for  accepting  a  bribe  as 
an  executive  officer  of  the  state.  Oaks  v. 
State  (Ala.  App.),  7S  So.  818. 
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BRIDGES. 

I.  Establishment,  Oonstmction  and  Maintenance. 

§  3.  Constitutional  and  Statutory  Provisions. 
§  9,  Construction. 
n.  Segnlations  and  Use  for  Travel. 
§  18.  Liabilities  for  Injuries. 

§  20.  Care  Required  and  Liabilities  of  Public  Authorities  in  Gen- 
eral. 

Cross  References. 
Sec  the  title  BRIDGES,  vol.  S,  p.  513,  and  references  there  given. 


1.  ESTABLISHMENT,      CONSTRUC- 

TION AND  MAINTENANCE. 
§   3.   Constitutional    and    SUtutory    Pro- 
visions. 
Confltitutionality  of  Statute. — Act    Aug. 

26,  .1909    (Acts    1909    |Sp.   Sess.]    p.    303)    g 

2,  in  so  far  as  it  reUtes  to  special  road 
and  bridge  taxes  levied  under  Const.  S 
215,  subd.  "a"  is  in  conflict  with  the 
last  clause  thereof,  and  as  to  such  levies, 
vSid.  State  v.  Court,  190  Ala.  631,  67 
So.   394, 

§  8.  Construction. 

Ratification  of  Contracts-Records  of 
Board  of  Commissioners. — The  record  of 
proceedings  of  county  commissionerg, 
showing  only  that  certain  claims  named 
were  "passed  to  payment  or  referred  to 
proper  committees,"  is  insuflicient  to 
show  that  a  claim  named  for  work  on  a 
bridge  was  allowed,  so  as  to  show  ratifi- 
cation of  an  unauthorized  contract  for 
the  work;  it  not  appearing  that  it  was  not 
■otie  merely  referred  to  committee.     Mo- 


bile  County   V,   Maddox,   195  Ala.   336.  TO 
So.  259. 

Same — by  Probate  Judce. — The  pro- 
bate judge,  a  member  of  the  c«unty 
board  of  commissioners,  can  not  invest 
with  validity  an  incomplete  act  of  the 
board  or  an  unauthorized  act  of  its  indi- 
vidual members,  and  his  issuance  of  a 
warrant  without  authority  from  the 
board  is  no  ratificalion  of  an  unauthor- 
ized bridge  contract.  Mobile  County  v. 
Maddox,  195  Ala.  336,  70  So.  259. 

II.  REGULATIONS  AND  USE  FOR 
TRAVEL. 

§  IB.  Li^ilJty  for  Injuries. 

g  SO.  Care   Required  and  LiaUlitics 

of  Public  Authorities  in  General. 
Defects  in  Bridges. — In  the  absence 
oi  statute  expressly  creating  it,  there  is 
no  liability  upon  a  county  for  injuries 
to  persons  caused  by  defects  in  its 
bridges.  Mobile  County  -v.  Maddox,  19S 
Ala.    336,   70   So.   259. 


Briefs. 

See  ante,  APPEAL  AND  ERROR;  post.  CRIMINAL  LAW. 
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BROKERS. 

I.  Begnlation  and  Ooudnct  of  Business  in  General. 

§  2.  Who  Are  Brokers. 
n.  Employment  and  Autlbority. 

§     5.  Evidence  of  Agency. 
§  11.  Delegation  of  Authority, 
m.  Duties  and  Liabilities  to  Principal. 
§  12.  Nature  of  Broker's  Obhgation. 
§   15.  Individual  Interest  of  Broker, 
§  16.  Acting  for  Parties  Adversely  Interested. 
§  17.  Fraud  of  Broker  or  His  Agent. 

§  18.  Actions  for  Negligence  or  Wrongful  Acts  of  Broker. 
IV.  Compensation  and  Lien. 

§   19.  Right  to  Compensation  in  General. 

§  20.  Employment  of  Broker. 

§  20y2.  Ratification  of  Broker's  Acts. 

§  21.  Necessity  of  License. 

§  22.  Necessity  of  Contract  in  Writing. 

§  23,  Revocation  of  Authority,  _  < 

§  26.  Sufficiency  of  Services  of  Broker. 

§  27.  In  General. 

§  28.  Performance  of  Contract  of  Employment. 

§  29.  Performance  of  Services  within  Time  Specified. 

§  30.  Bringing  Parties  Together. 

§  30y2.  Completion  of  Negotiations. 

§  31.  Procuring  Cause  of  Contract  or  Transaction. 

§  32. Ability  and  Willingness  of  Party  Procured  to  Perform  Con- 
tract. 
§  33.  Negotiatioris  Direct  with  Principal. 

§  33  (1)   In  General. 

§  33  (2)  Sale  ip  Which  Broker  Has  Been  Instrumental,  or  to  One 
Introduced   or   Procured   by   Broker,   or   with    Whom 
Broker  Has  Negotiated. 
§  34.  Contract  or  Transaction  Negotiated  Different  from  That  Au- 
thorized, 

§  34>5.  Invalidity  of  Contract  or  Transaction  Negotiated. 

§  35.  Failure  to  Complete  Contract  or  Transaction  Negotiated. 

§  36.  In  General. 

§  37.  Defect  in  Principal's  Title. 

§  37  (1)  Nature  and  Effect  of  Defect  in  Title  in  General. 

§  37  (2)  Refusal  of  Wife  of  Principal  to  Join  in  Conveyance. 
§  38.  Default  or  Refusal  of  Principal. 

§  38  (1)   In  General. 

§  38  (2)   Provisions  in    Contract  of    Employment  or   Contract   of 
Sale  as  Affecting  Broker's  Right  to  Commissions. 
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§  38J^.  Default  or  Refusal  of  Party  Procured  by  Broker. 

§  38J^  (1)  In  General. 

§  38y2   (2)  Provisions  in  Contract  of  Employment  or  Contract  of 
Sale  as  Affecting  Broker's  Right  to  Commissions. 
§  39.  Bad  Faith,  Fraud,  or  Misconduct  of  Broker. 

§  39  (1)   In  General. 

§  39  (2)   Sale  for  Inadequate  Price  or  Price  Less  than  Might  Have 
Been  Procured. 

§  39  (4)  Waiver  of  Fraud  or  Wrongful  Act. 
§  43,  Reimbursement  of  Advances,  Expenses,  or  Losses. 
§  45.  Persons  Liable. 
T.  Actions  for  Oompeiuation. 

§  46.  Nature  and  Form  of  Action, 
§  47.  Defenses. 
§  48.  Pleading. 

§  48  (I)  Declaration,  Complaint,  or  Petition. 

§  48  (2)  Issues,  Proof,  and  Variance. 
§  49.  Evidence. 
§  50.  Admissibility. 

§  50  (1)   In  Genetal. 

§  50  (2yi)  Evidence  of  Ability  and  Willingness  of  Party  Procured 
to  Perform. 

§  50  {4j/)  Evidence  of  Bad  Faith,  Fraud,  or  Misconduct  of  Broker. 
§  51.  ■  Weight  and  Sufficiency. 

§  51  (1)  In  General. 

§  51   (2)  Ability  or  Willingness  of   Proposed   Purchaser  to   Per- 
form. 

§  51   (3)  Bad  Faith.  Fraud,  or  Misconduct  of  Broker. 
§  .52.  Trial. 

§  .52  (1)  Questions  for  Jury  in  General. 

§  52  (2)  Questions  for  Jury  as  to  Employment  of  Broker,  Con- 
struction of  Contract,  or  Ratification  of  Acts  of  Broker, 

§  52  (3)  Questions    for    Jury  as  to    Sufficiency    of    Services    of 
Broker. 

§  52  (iyi)  Questions  for  Jury  as  to  Bad  Faith,  Fraud  or  Miscon- 
duct of  Broker. 

§  .S2  (4)  Instructions   in   General. 

§  52  (S)   Instnictions  as  to  Sufficiency  of  Services  of  Broker. 
VI.  Bights,  [Powers,  and  Liabilities  as  to  Third  Persons. 
§  52 1^.  Representation  of  Principal  in  General. 
§  SS'/i.  Purchases,   Sales,   and   Conveyances. 

§  53>ia.  In  General. 

§  53>Sb.  Deposits  and  Payments. 

§  53yic.  Repudiation  or  Ratification  of  Broker's  Acts. 

§  54.  Estoppel  by  Broker's  Acts. 

§  55.  Actions  by  or  against  Principals  or  Brokers. 
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|§  2-19  Brokers 

Cross  References. 
See  the  title  BROKERS,  vol.  2,  p.  S34,  and  references  there  given. 
In  addition,  see  post.  PRINCIPAL  AND  AGENT. 


I.  REGULATION    AND    CONDUCT 
OP   BUSINESS   IN    GENERAL. 

$  1  Who  Arc  Broken. 

Seal  Esute  Broker.— Han dley  v.  Shaf- 
fer, 177  Ala.  63«,  59  So.  286.  See  the  title 
BROKERS,  I  1.  vol.  8,  p.  528. 

IL  EHPLOYHENT    AND    AUTHOR- 
ITY. 

5  i.  Evidence  of  Agency. 

Admiwibility.— A  written  contract  of 
purchase  by  seller  with  another  was  rele- 
vant evidence  that  plaintifFs  were  agents 
of  seller  although  there  was  a  written 
contract  of  agency.  Smith  v.  Sharp 
Real  Estate  Co.  (Ala.),  77  So.  40. 
i  11.  Ddegation  of  Authority. 

A  broker  may  recover  commissions 
upon  procuring,  sales  from  a  subageni, 
though  the  owner  did  not  know  that 
Ihe  purchaser  was  procured  by  the  sub- 
igenl.  Altord  v.  Creagh,  7  Ala.  App. 
3M,  62  So.   35*. 

IIL  DUTISS  AND   LIABILITIES  TO 

PRINCIPAL 
\  U.  Nature  erf  Broker's  ObUgitioii. 

Doty  to  Discloee  Fads  in  Hii  Knowl- 
edge.—Handley  V.  Shaffer,  177  Ala.  83«, 
S9  So.  286.  See  the  title  BROKERS,  g 
1!,  voL  2.  p.  628. 

Diatinction  between  Undertaking  to 
Effect  Sale  and  One  Herdy  to  Find  Rir- 
chaser.  —  Handley  v.  Shaffer,  177  Ala. 
63fl,  59  So.  286.  See  the  title  BROKERS, 
[  12.  vol.  2,  p.  928. 
\  IS.  Individoat  Intereat  of  Br^er. 

Brcrfcer  Buying  Property  tb  ReseU  at 
Profit  to  Himaelf.— Alford  v.  Creagh.  7 
Ala.  App.  358,  «a  So.  2S4.  See  the  title 
BROKERS,  g  15.  vol.  2,  p.  529. 
S  II.  Acting  for  Partiet  Advertely  In- 
terected. 

One  contracting  to  sell  land  for  an- 
other may  act  for  purchaser  in  any  way 
not  inconsistent  with  his  duty  to  his 
principal.  Smith  v.  Sharp  Real  Estate 
Co.  (Ala.),  77  So.  40. 


A  broker  employed  by  defendant  to 
sell  its  cotton  seed  oil  is  not  the  agent 
of  one  purchasihg  through  such  broker. 
Portsmouth  Cotton  Oil  Refin.  Corp.  v. 
Madrid    Cotton    Oil    Co,    195    Ala.    S5«h 

71    So.    111. 

§  17.  Fraud  erf  Broker  or  Hia  Agent. 

Liability  for  Rent  of  Part  Sold — Dean 
'.  Roberts.  I&2  Ala.  221.  62  So.  44.  See 
the  title  BROKERS,  §  17,  vol.  2,  p.  529. 

Waiver  by  Principal. — The  principal, 
if  he  sees  fit  to  do  so,  with  full  knowl- 
edge of  the  facts,  may  waive  the  rule 
that  his  broker's  acts  in  bad  faith,  as  by 
purchasing  the  principal's  property  for 
himself,  are  void  as  to  the  principal,  and 
his  ratification  may  be  presumed  if  he 
does  not  repudiate  within  a  reasonable 
time  after  knowledge.  Clay  v.  Cum- 
mins (Ala.),  77  So.  328. 

§  18.  AcHotu  for  Negligence  or  Wrongful 
Acts  of  Broker.  i 

Liability  for  Rent  Wlier^  Conveyance 
Taken  in  Brokers'  Own  Names. — Dean 
V.  Roberts,  182  Ala.  321,  62  So.  44.  See 
the  title  BROKERS,  §  18,  vol.  3.  pp.  589, 
530. 

Burden  of  Pnwf.— Where  an  ignorant 
negro  woman  procured  a  real  estate 
agent  to  sell  her  land,  and  he  persuaded 
her  to  execute  an  option  thereon  to  him 
for  about  one-half  what  the  land  was 
worth,  the  burden  was  upon  him,  in  a 
suit  by  his  principal  to  cancel  a  deed 
made  pursuant  to  the  option,  to  prove 
that  the  transaction  was  just,  fair,  and 
equitable  in  every  respect:  the  fact  that 
the  broker  had  acquired  an  option  not 
destroying  the  relation  of  principal  and 
agent  and  its  attendant  confidential  re- 
lations. Cox  V.  Morton,  193  Ala.  401,  6S 
So.    500. 

IV.  COMPENSATION  AND  LIEN. 
§  18.  Right  to  Compensation  in  GeneraL 
Sale  Effected  through  Subagent.— A1- 
ford  V.  Creagh,  7  Ala.  App.  3S8,  62  So. 
254.  See  the  title  BROKERS,  %  19,  vol. 
2,  p,  330. 
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{  W.  Employment  of  BnAcr. 

Implied  Acceptance  oE  Offer  of  Em- 
ployment— Alford  V.  Creagh,  7  Ala, 
App.  358.  62  So.  354.  Sec  the  title 
BROKERS,  S  20,  vol.  a,  p.  930. 

Validity  of  Contract  Where  Compenaa- 
tion    Contingent.— Bush    v.    Russell,    180 
Ala.     590.    SI     So.    373.      See    the     title 
BROKERS.  §  19,  vol.  2,  p.  530. 
§  aOi4-  Ratification  of  Broker'a  Acts. 

See     post,     "Contract    or    Transaction 
Negotiated  Different  from  That  Author- 
ized," S  34. 
§  SI.   Neceasity  of  License. 

To  Validity  of  Contract— Alford  v. 
Creagh,  7  Ala.  App.  358,  62  So.  254.  See 
the  title  BROKERS,  S  21,  vol.  8,  p.  530. 
§  92.   Necesnty  of  Contract  in    Writing. 

Contract   of    Employment    Need     Not 
Be    in     Writingj— Alford    v.     Creagh,    7 
Ala.  App.  35S,  62  So.  254.     See  the  title 
BROKERS,   §  22,   vol.   2,  p.  S30. 
§  S3.  Revocation  of  Authority. 

Necearity  for  Notice  of  RevocatiMi  of 
Authority.— Alexander  v.  Smith,  180  Ala. 
541,  61  So.  68,  cited  in  note  in  49  L.  R.  A.. 
N.  S.,  998,  1010,    See  the  title  vBROKERS, 

g   23,   vol.   S,   p.  631. 

Revocation  Pendins  Negotiations.  — 
Handley  v.  Shaffer,  177  Ala.  63»,  59  So. 
286,  cited  in  notes  in  49  L.  R.  A..  N,  S., 
987;  23  L.  R.  A.  1916B,  875;  Ann.  Cas. 
19i7B,  1197.     See  the  title  BROKERS,  S 

23,  vol.  S.  p.  531. 

§  96.  Sufficiency  of  Servicea  of  Broker. 
I  97.  In   GeneraL 

Elements  of  Sufficient  Services^ — Al- 
ford V.  Creagh,  7  Ala.  App.  358,  SJ  So. 
254.  See  the  title  BROKERS,  §  27,  vol, 
2,  p.  531. 

§    SS.   Pcrfonnance   of   Contract   of 

Employment. 

Necessity  of  Actual  Sale.  —  Under 
agreement  to  sell  land,  where  commis- 
sion is  to  be  paid  "when  the  deal  is 
closed,"  commission  is  not  due  until  sale 
is  consummated  according  to  its  terms, 
or  ttpon  substituted  terms,  unless  seller 
wrongfully  refuses  or  fails  to  execute 
sale.  Smith  v.  Sharp  Real  Estate  Co. 
(Ala.),  77  So.  40. 


*  It  is  not  necessary  that  there  be  an 
tual  purchase  of  the  property  on  which 
option     has    been     obtained    before 


the 


broker  who  undertakes  to  obtain  the 
option  is  entitled  to  his  commission  his 
contract  not  ibeing  for  an  absolute  pur- 
chase or  sale.  Bailey  V.  Padgett,  19S 
Ala.  203,  70  So.  637. 

Necessity  of  Purchaser  Being  Accepted 
by  Prtnci(Ml.— Handley  v.  Shaffer,  177 
.\la.  636,  59  So.  286.  See  the  title  BRO- 
KERS. §  28,  vol.  8,  p.  S3S. 

Selling     on     Credit.    —    Alexander    i*. 
Smith,  1«0  Ala.  541,  «!  So.  68,     See  the 
title  BROKERS,  S  28,  vol.  2,  p.  532. 
§  99.  — ^  Performance  of  Services  within 
Time  Specified. 

A  broker  to  sell  real  estate  within  a 
specified  time  may  not  recover  compen- 
salion  under  the  contract,  where  he  did 
not  procure  a  purchaser  within  the  spec- 
ified time.  Hughes  v.  Daniel,  187  .\U. 
41,   65    So.    518. 

Only  Acceptance  by  Principal  Remain- 
ing to  Be  Effected.— Handley  v.  Shaffer, 
177  Ala,  636,  59  So,  286.  See  the  title 
BROKERS,  S  29,  vol.  2,  p.  532. 

Time  for  Completion  of  Loan  after 
Furnishing  Abstract— A  contract  with  a 
broker  to  pay  commission  tor  securing 
loan,  "if  within  days"  after  applica- 
tion for  the  loan  was  approved  and  the 
customer  furnished  an  abstract,  the 
broker  should  be  ready  to  complete  the 
loan,  required  that  the  broker  be  ready 
to  complete  the  loan  within  a  reasona- 
ble time  after  the  abstract  was  fur- 
nished.    Allen    V.     Stradford     (Ala.),    T8 

So.    955. 

Express  Extension  of  Time.  —  Where 
a  broker  employed  to  sell  failed  to  pro- 
cure a  purchaser  within  the  time  speci- 
fied, and  thereafter  the  owner  gave  him 
additional  time,  there  could  be  no  re- 
covery on  the  contract  giving  the  ad- 
ditional time,  where  the  broker  made 
no  effort  to  bring  about  a  sale  thereun- 
der. Hughes  V.  Daniel,  187  Ala.  41,  6i 
So.   518. 

Implied  Extenrfon  of  Time.— Alford 
V.  Creagh,  7  Ala.  App.  358,  62  So.  M4, 
cited  in  note  in  49  L.  R.  A.,  N.  S.,  MS- 
See  the  title  BROKERS,  §  29.  vol.  it  P- 
533. 
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Broker's  Efforts  Contimied  alter  Time 
Acrecd  upon.— Where  a  broker  employed 
within  a  specified  time  continued  after 
Ibe  time  to  try  to  effect  a  sale,  thougli 
there  was  no  express  agreement  there- 
for he  must,  to  recover  on  a  quantum 
meruit,  show  that  he  furnished  a  pur- 
chase! able,  ready,  and  willing  to  pay  in 
ash  the  price  the  owner  had  set,  if  the 
owner  so  demanded,  or  on  such  other 
wmis  as  might  be  settled  by  agreement 
between  the  owner  and  the  purchaser, 
and  that  the  owner  and  the  purchaser 
agreed  on  the  terms  of  sale.  Hughes  v. 
Daniel,  487  Ala.  41,  6S  So.  518. 

Sale  Hade  by  Principal  after  Contract 
Time. — Where  a  broker  did  not  procuie 
a  purchaser  willing  to  enter  into  a  con- 
tract with  the  owner,  who  subsequently 
obtained  a  decree  confirming  his  title, 
and  thereafter  sotd  the  property  to  a  cor- 
poration formed  by  a  prospective  cus- 
tomer procured  by  the  broker,  the 
broker,  to  recover  a  commission,  must 
show  that  the  owner  was  guilty  of  fraud 
in  deferring  the  sale,  and  the  mere  fact 
that  he  did  not  inform  the  broker  of  the 
decree  confirming  his  title  was  immate- 
rial on  that  issue.  Hughes  v.  Daniel, 
is:  Ala.  41,  65  So.  51B. 
1  in.  —~  Bringing;  Parties  Together. 

Where  plaintifT  put  defendant  in  com- 
munication with  a  prospective  buyer, 
with  the  understanding  that  he  should 
bave  a  commission  on  any  sate  that 
night  be  effected,  plaintiff  became  enti- 
tled to  his  promised  commission  only 
in  the  event  of  her  accepting  the  pur- 
cbaser  on  her  own  terms.  Bruce  v. 
Drake,  1»5  .Ma.  236,  70  So.  273. 
}  W^.  —  Con^>letion  of  Negotiations. 

Where  a  broker  employed  to  procure 
a  purchaser  procured  a  prospective  pur- 
chaser who  prepared  a  draft  form  of  con- 
tract and  delivered  a  check  as  earnest 
money,  but  no  sale  was  made,  because 
the  prospective  purchaser  and  the  owner 
could  not  agree  on  terms,  the  broker 
could  not  recover  commissions.  Hughe 
:■.  Daniel,  187  Ala.  41,  65  So.  518. 

Where  the  seller  of  land  and  the  buyei 
with  whom     plaintiff   broker,    seeking 
commission,  had  placed  her  in  touch,  re 
pudtated  the  agreement  of  purchase,  and 
made  a  new  agreement,  with  two  condi- 
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tions;  ,  First,  that  neither  party  should 
be  bound  unless  the  seller  could  raise  a 
loan  of  $1,500  upon  the  land  the  buyer 
was  to  convey  to  her;  and,  second,  un- 
less the  buyer  had  a  marketable  title  to 
his  land,  which  conditions  were  unper- 
formed when  the  parties  met  to  ex- 
change conveyances,  and  the  sale  not  con- 
sunimated — plaintiff  was  not  entitled  to 
his  commission  from  the  seller,  though 
the  sale  was  consummated  later  on  other 
terms.  Bruce  v.  Drake,  I»3  Ala.  236,  70 
So.    373. 

§  $1.  Procuring  Cause  of  Contract 

or  Transaction. 

Instmcttona  [Stating  the  Law  Cor- 
rect^.—Handley  I'.  Shaffer.  177  .\la.  638, 
59  So.  2S6.  See  the  title  .BROKERS, 
S    31.    vol.   2,   p,    533. 

Necessity  of  Broker  Participating  in 
Negotiations.~-Alexander  v.  Smith,  180 
Ala.  541,  61  So.  -68.  See  the  title 
BROKERS,  §  31,  vol.  2,  p.  633. 

Broker  Need  Not  Be  Sole  Cause  of 
Offer  to  Purchasc—Handley  v.  Shaffer, 
177  Ala.  636,  ^9  So.  286.  See  the  title 
BROKERS,  §  31.  vol.  2,  p.  533. 

Whether  a  broker  has  earned  a  com- 
mission by  procuring  a  purchaser  is  3 
question  of  fact,  and  it  is  enough  that 
the  efforts  of  the  broker  acting  upon  the 
purchaser  are  the  efficient  cause  of  his 
offer;  it  being  not  necessary  that  such  ef- 
forts be  the  whole  cause.  Bailey  v.  Pad- 
gett,   195   Ala.   203,   70   So.  <37. 

§    32.    Ability    and    Willingness    of 

Party  jProcnred  to  Perform  Contract. 

A  broker  employed  to  sell  land  is  en- 
titled to  his  compensation  if  he  brings 
to  the  seflcr  a  purchaser  able,  ready,  and 
willing  to  purchase  on  the  terms  named. 
Kellar  v.  Jones.  196  Ala.  417,  72  So.  89. 

An  agent  does  not  have  to  produce  a 
purchaser  "known"  to  the  seller  to  be 
able,  ready,  and  willing  to  execute  the 
contract.  Smith  v.  Sharp  Real  Estate 
Co.    (Ala.),  77   So.  40. 

Acceptance  by  Principal  Conclusive, — 
Handley  v.  Shaffer,  177  Ala,  636,  59  So. 
386,  See  the  title  BROKERS,  §  33,  vol. 
3,   p.   534. 

Acceptance  by  the  principal  of  the 
purchaser  is  conclusive  that  he  is  able, 
ready,  and  willing  to  buy.  Bailey  v.. 
Padgett,  195  Ala.  303,  70  So.  637. 
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S  >>■  ^^  NegotUtioas  Direct  with  Prin- 

cipaL 
§  SS  (1)  In  GeneraL 

Sale  by  Landowner  widiout  Prauda- 
Ifcnt  'Intent. — Alexander  v.  Smith,  180 
Ala.  6i\,  61  So.  68.  See  the  titk 
BROKERS,  S  33  (l).  vol.  3,  p.  534. 

Knowledge  That  Pany  Wm  Sent  hy 
Broker.— Handley  i-.  Shaffer,  177  Ala. 
836.  M  So.  286.  See  the  title  BROKERS, 
g  33.  vol.  S,  p.  534. 

§  33  (S)  Sale  in  Which  Broker  Hat  Been 
InBtruinental,   or  to  {One   Introduced 
or     Procured    by     Broker,    or    with 
Whom  Broker  Has  Negotiated. 
A  broker  employed  to  sell  land  is  en- 
titled  to   his   compensation    if   he   brings 
the  parties  together  and  a  sale  is  after- 
wards    effected     by     the     seller    himself. 
Kellar  r.  Jones,   186  Ala.  417.  73  So.  89. 
A  broker  working  under  a  special  con- 
tract stipulating  that,  if  the  sale  is  made 
by  the  owner,  the  broker  would  receive 
a    half    commission,    securing    a    prospec- 
tive  purchaser   and   upon  the   owner's  ac- 
ceptance of  his  services    and  a   sale    by 
the   owner   to   such   purchaser   was   enti- 
tled to  the  stipulated  commission.     Kel- 
lar V.  Jones,  1»6  Ala.  417.  72  So.  89. 
§  S4.  Conlrmct  or  Transaction    Ne- 
gotiated   Different    from    That    Au- 
thorized. 
Though     an    agreement   providing    (or 
commissions  to  a  broker  in  case  of  his 
effecting  a  sale  of  corporate   slock,  pro- 
vided that  he  should  secure  enough  cash 
for  Jiis  payment,  the  owner  having  rati- 
fid  a  sale  which  did  not  result  in  sutH- 
cient   cash,  was    liable   for   the   commis- 
sions.    Barbour  v.  Cantrell,  193  Ala.  154, 
69  So.  67. 

I    34^.  Invaltdity    of    Contract    or 

Transaction  Negotiated. 
It  is  no  defense  to  an  action  by  d 
broker  to  recover  compensation  for  ef- 
fecting a  sale  of  lands  that  the  contract 
of  sale  was  within  the  statute  of  frauds. 
Bailey  v.  Padgett,  195  Ata.  203,  70  So. 
637. 

§  3fi.  Failure  to    Complete    Contract    or 
Transaction  Negotiated. 

,  §  39. In  General 

To  entitle  an  agent  or  broker  to  com- 


§§  33-38  (1) 


I,  he  must  procure  a  purchaser 
able  and  ready  to  comply  with  the  Icrms 
and  conditions  of  sale,  and  while  the 
condition  as  to  the  ability  of  the  pur- 
chaser is  waived  if  the  owner  accepts 
the  purchaser,  knowing  or  with  notice 
that  he  is  not  able  or  will  not  be  abli 
to  comply  with  the  terms  of  sale. , where 
no  contract  is  made  between  the  owner 
and  the  prospective  purchaser,  there  is 
no  such  waiver,  though  the  owner  ac- 
cepts the  purchaser,  unless,  at  the  lirae 
of  the  acceptance,  he  has  notice  of  the 
purchaser's  inability  or  unwillingness  to 
comply  with  the  terms  of  the  purchase. 
Rike  V.  McHugh,  188  .-Ma.  237.  66  So, 
452. 


§87.  - 


Defect  in  Principal's  Title. 
§  37  (1)  Nature  and  Effect  of  Defect  ia 
Title  in  GeneraL 
Where  real  estate  brokers  effected  a 
contract  for  a  sale  of  land  and  receive! 
a  payment  of  earnest  money  under  the 
contract  which  required  a  vendor  to  give 
good  title,  they  are  not  entitled  to  retain 
that  money,  regardless  of  whether  the 
vendor  owes  them  a  commission,  where 
the  parties  abandoned  the  contract  be- 
cause of  the  vendor's  inability  to  convey 
such  title:  for  an  agent  can  acquire  no 
greater  rights  than  his  principal.  Messtr 
Real    Estate,   etc.,   Co.   v.   Ruff,    185  AU. 

336,   64    So.    51. 

§  37  (S)  Refusal  of  Wife  of  Principal  to 
Join  in   Conveyance. 

That  principal  who  employed  broker 
to  sell  lands  could  not  sell  without  vol- 
untary assent  of  wife  does  not  avoid  his 
obligation  to  pay  broker  on  perform- 
ance.    Cofield    V.   McGraw    (Ala.    App.), 

77    So.    981, 

§  33.  Default  or  Reftual  of  Prind- 

pal. 
§  33  <1)  In  GeneraL 

Failure  through  Principal's  Fault— 
Handley  v.  Shaffer.  177  Ala.  636,  59  So. 
386.  See  the  title  BROKERS.  %  38.  vol. 
2.  p.  537. 

Capricious  Refusal  to  Accept  Pur- 
chaser.— Handley  v.  Shaffer.  177  Ala.  636, 
59  So.  386.  See  the  title  BROKERS,  S 
38,  vol.  a,  p.  537. 

The  right  of  a  broker  to  compensation 
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for  procuring  a  purchaser  ready,  able, 
iDil  willing  to  buy.  can  not  be  defeated 
by  i  capricious  refusal  of*  the  principal 
to  accept  such  purchaser.  Bailey  f. 
Padgett,  195   Ala.  203,   70   So.   837. 

Prior  Conveyaiice  b;  Principal.  — 
Where  defendant,  who  had  a  stock  sub- 
scription and  offered  to  pay  plaintiff  an 
agreed  commission  in  case  he  effected  a 
sale  of  stock,  it  was  held  that  after  plain- 
tiff effected  a  sale  of  the  stock,  though 
defendant  had  conveyed  his  interest  to 
1  third  person  before  the  sale,  plaintiff, 
being  ignorant  of  that  fact,  was  enti- 
tled lo  recover  from  defendant.  Bar- 
boor  t:  Cantrell,  193  Ala.  IS4,  69  So.  67, 
}  38  (S>  ProvisionB  in  Contract  of  Em- 
ployment or  Contract  of  Sale  as  Af- 
fecttng   Broker's  Richt 


Under  a  contract  to  sell  land,  where 
the  broker's  commission  depended  on 
his  closing  sale  within  ll  days,  where, 
although  the  broker  secured  a  purchaser, 
ale  was  not  completed  within  such  time 
because  of  inability  of  the  abstractor  to 
complete  abstracts,  and  the  owner,  learn- 
ing who  the  prospective  purchaser  was, 
thereafter  refused  to  sell  to  him,  the 
broker  was  not  entitled  to  commission, 
although  tor  a  time  after  the  expiration 
of  the  time  limit  the  parties  continued 
uninterruptedly  to  negotiate  as  if  the 
contract  were  still  in  force.  Espalla  & 
Co.  V.  Warren,  197  Ala.  601,  73  So.  83. 

)  SS^ Default  or  Refusal  of  Party 

Procured  by  Broker. 
I  tSH  (1)  In  General 

A  broker  employed  to  effect  a  sale  of 
land  is  entitled  to  his  compensation 
when  he  procures  a  person  able,  ready, 
and  willing  to  buy  on  the  terms  speci- 
fied and  the  vendor  accepts  him.  though 
the  purchaser  may  afterwards  decline. 
Bailey  v.  Padgett,  19S  Ala.  203,  70  So. 
6JT. 

i  SS^  (t)  Proviaiona  jn  Contract  of  Em- 
ployment or  Contract  of  Sale  as  Af- 
fecting Brcriier^i   Right    to  Commia- 
■iona. 
Defendant   sold   certain   land    reserving 
a  vendor's  lien  with  a  power  of  sale   in 
case  of  default,  in  the  exercise  of  which 
power  he   caused    the   land    to   be    sold 


and  purchased  it  at  the  sale  for  the  un- 
paid purchase  money  with  costs  and  at- 
torney's fees.  For  a  part  of  the  broker's 
commissions  on  the  sale  of  the  land  he 
executed  to  the  broker  notes  which  pro- 
vided that  they  were  not  to  become  ob- 
ligations until  the  notes  given  by  the 
vendee  for  the  purchase  money  had  been 
paid.  Held,  that  defendant's  repurchase 
of  the  land  at  the  sale  under  the  power 
of  sale  was  not  a  payment  of  the  de- 
ferred payment  notes  within  the  mean- 
ing of  the  agreement  with  the  broker, 
since,  though  "payment"  in  a  broad  sense 
includes  money  or  anything  else  of  value 
which  the  creditor  accepts  in  satisfac- 
tion of  his  debt,  it  means  in  its  restricted 
sense  full  satisfaction  paid  by  money  and 
not  by  exchange  or  compromise  or  fay  an 
accord  and  satisfaction,  and  hence  de- 
fendant was  not  liable  on  the  notes  given 
the  broker.  Roach  v.  McDonald,  187 
Ala.  M,  65  So.  &33. 
§  38.   Bad   Faith,   Fraud,  or  Hisconduct 

of  Broker. 
§  S»  (1)  In  GeneraL 

Duties  with  Respect  to  Advising  Prin- 
cipal. —  Handley  v.  Shaffer,  177  Ala. 
«3e,  59  So.  286.  See  the  title  BROKERS, 
S  39  (1),  vol.  2,  p.  637. 

Loss  of  Right  to  CommiasionB. — Al- 
ford  V.  Creagh,  7  Ala.  App.  358,  62  So. 
254.  See  the  title  BROKERS,  §  39  (l), 
vol.  3,  p.  437. 

Fraudulent  CcMiveyance  to  Brokers  in 
Their  Own  Names. — Dean  v.  Roberts, 
1^2  Ala.  221.  «S  So.  44,  See  the  title 
BROKERS,  g  39  (1),  vol.  8,  p.  *38. 

Purchaser's  TJnderstanding  as  to  Pos- 
sibilitjr  of  Reduction  in  Price. — Alexan- 
der V.  Smith,  180  Ala.  541,  61  So.  68.  See 
the  title  BROKERS.  §  39  <1),  vol,  2,  p. 
53S. 

§  39  (3)  Sale  for  Inadequate  Price  or  Price 
Less  than  Might  Have  Been  Pro- 
cured. 

Creating  Impression  That  Price  Hay 
Be  Reduced.— Al  Ford  v.  Creagh,  7  Ata. 
App,  359,  68  So.  854.  See  the  title 
BROKERS,  §  39  (3),  vol.  3,  p.  538. 
S  36  (4)  Waiver  of  Fraud  or  Wrongful 
Act. 

Where  a  realty  broker  was  authorized 
price  of  $32.50  an 
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acre,  with  the  understaniling  that,  if  he 
sold  for  as  much  as  $35  an  acre,  he 
should  get  a  commission  of  5  per  cenl., 
and  if  he  sold  for  not  less  than  $33.2S, 
and  not  exceeding  $35  an  acre,  he  should 
get  ail  in  excess  of  $33.23  per  acre,  and 
such  broker  sold  for  $37.50  per  acre, 
having  endeavored  to  get  away  from  the 
original  contract  when  sending  his  prin- 
cipal a  telegram  for  permission  to  sell 
at  $33.50,  the  principal  not  having  been 
deceived  into  making  a  new  contract,  or 
relinquishing  his  rights,  as  he  approved 
t  of  sale,  which  disclosed  the 
n  its  receipt,  safe- 
guarding himself  by  an  accompanying 
letter  holding  the  broker  to  the  original 
agreement  as  to  compensation,  the 
broker  was  entitled  to  a  commission  of 
i  per  cent,  under  the  original  agreement, 
and,  his  principal,  not  having  been  mis- 
led, and  having  expressly  ratified  the 
sale  on  condition  the  broker  should  be 
paid  as  provided  by  the  original  agree- 
ment, can  not  set  up  that  the  broker  for- 
feited his  right  as  intending  to  get  from 
under  the  original  agreement.  Clay  v. 
Cummins   (Ala.),  77  So.  328. 

Where  plaintifl  negotiated  a  sale  of 
defendant's  property  to  the  government, 
■but  the  title  was  rejected,  and  it  was 
agreed  between  the  parties  that  the  gov- 
ernment should  condemn  the  land  and 
that  the  agreed  price  should  be  found 
as  the  value,  which  agreement  was  car- 
ried out  and  the  amount  paid  to  defend- 
ant, the  transfer  was  not  voidable  at  the 
option  of  the  government,  even  though 
plaintiff  used  improper  influence  to  in- 
duce the  sale,  since  the  judgment  be- 
came final  by  the  payment,  and  defend- 
ant therefore  could  not  resist  an  action 
for  plaintiff's  compensation  by  a  plea 
that  he  had  used  improper  means  to  in- 
fluence the  government  to  enter  the  con- 
tract, Russell  V.  Bush,  19«  Ala.  309,  71 
So.   397. 

§  43.   Reimbnnentent    of  Advances,    Ex- 
penses, or  Losses. 

Broken    Praudolently  taking  Title  in 
Their  Own  Names.  —  Dean  v.  Roberts, 
182    Ala,    S81,    62    So.    44.      See    the    title 
BROKERS.  S  43.  vol.  2t  p.  539, 
9  45.   Persotis   Liable. 

Husband   and    Brother-in-Law.— Alford 


V.  Creagh,  7  Ala.  App.  358,  82  So,  Hi. 
See  the  title  BROKERS,  §  45,  vol.  2,  p. 
540. 

Broker  Employed  b;  Only  One  De- 
fendant—Han  dley  V.  Shaffer,  177  Ali. 
G36.  59  So,  I2S6.    See  the  title  BROKERS. 

§  45.  vol.  e,  p.  540. 

V.  ACTIONS  FOR  COMPENSATION. 
§  46.  Nattire  and  Form  of  Action. 

A  broker  performing  all  the  services 
required  of  him  by  the  owner  and  whose 
services  were  accepted  and  a  sale  con- 
summated by  the  owner,  so  that  nothing 
remained  to  b'e  done  except  to  pay  the 
compensation  promised,  was  entitled  to 
recover  under  the  common  counts.  Kel- 
lar  V.  Jones,  196  Ala,  417,  73  So.  8B, 
§  47.  Defentea. 

In  an  action  by  a  real  estate  broker 
to  recover  compensation  for  procuring  a 
purchaser  at  a  fixed  price,  it  was  no  de- 
fense to  show  that  plaintiff  intimated  to 
the  purchaser  that  the  property  might 
be  secured  for  less,  for,  while  a  broker 
owes  his  principal  absolute  fideli'y,  yet 
an  intimation,  being  an  indirect  sugges- 
tion capable  of  erroneous  interpretation, 
is  not  sufficient  to  show  infidelity  as  a 
matter  of  law.  Alexander  v.  Smith,  180 
Ala.  541,  «1  So.  08. 
§  48.   Pleading. 

§  48  (1)   Declaration,  Complaint,  or  Pe- 
tition. 

Necessity  of  Averring  Performance.— 
Handley  v.  Shaffer,  177  Ala.  fl36,  59  So. 
290.  See  the  title  BROKERS,  |  48  (1), 
vol.  2,   p.   341. 

Showing  Employment.  —  Handley  v. 
Shaffer,  177  Ala.  636.  59  So.  286.  See  the 
title  BROKERS,  §  48  (1),  vol.  2,  p,  341. 

Complaint  Authorizing  Recovery  for 
Procuring  Purchaser  before  Employment 
Began.— Handley  v.  Shaffer,  177  Ala. 
636,  59  So.  2S6.  See  the  title  BROKERS. 
S  48  (1),  vol,  2.  p.  341. 
§  48  (S)   Issuea,  Pcoof,  and  Variance. 

Where  defendant  pleaded  that  plain- 
tifTs  commissions  for  the  sale  of  roof- 
ing were  not  payable  until  the  purchase 
price  was  paid,  the  court  erred  in  re- 
fusing to  permit  defendant  to  prove  such 
fact.  Long-Lewis  Hdw.  Co.  v.  Ewing, 
8  Ala,  App.  657,  62  So.  341. 
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In  a 


tor 


broker's  commissious 
for  procuring  a  purchase  {or  land,  it  was 
nol  a  good  answer  that  plaintiR  know- 
ingly permitted  the  purchaser  to  nego- 
tiate with  defendant  without  disclosing 
to  defendant  that  the  purchaser  was  pro- 
oired  through  the  broker's  efforts,  etc., 
nhere  the  pleas  did  not  aver  any  facts 
imposing  on  the  broker  the  -duty  to  dis- 
close to  defendants  the  fact  that  the  pur- 
chaser was  the  broker's  customer,  and 
nhere  they  did  not  aver  defendant's  ig- 
norance of  that  fact.    Handley  v.  Shaffer, 

177  .Ma.    636,    59    So.    B86. 

i  U.  Evidence. 

i  ».  AdmiMibjUty. 

}  K  (1)  In  General. 

in  an  action  for  commissions  for  ef- 
fecting a  sale  of  corporate  stock,  plain- 
tiff claimed  that  he  sold  the  stock  for 
delendani  under  an  oral  contract,  while 
defendant  averred  that  the  contract  was 
a  written  one  made  with  a  firm  of  which 
plaintiff  was  b  member.  Held,  that  evi- 
dence that  plaintiff's  alleged  partner 
knew  of  defendant's  transfer  of  the  stock 
siibscription  prior  to  the  sale,  offered  to 
show  that  plaintiff  should  recover  his 
commissions  from  the  then  holder,  was 
immaterial.  Barbour  v.  Cantrell,  193 
Ala.   154,    69    So.    67. 

Tune    for    Payment    of    Commissions. 

—Long-Lewis  Hdw.  Co.  v.  Ewing,  8 
Ala.  .App.  657,  68  So.  341.  See  the  title 
BROKERS,  S  50  (1),  vol.  2,  p.  542. 

Time  Covered  by  Broker's  Correapond- 
enee  with  Landowner.— .\lexander  v. 
Smith,  180  Ala.  541,  61  ,=o.  68.  See  the 
title  BROKERS.  S  50,  vol.  2,  p.  542. 

On  Issue  of  Broker's  Fraud  in  Repre- 
tcntiiig  Both  Parties.— Long-Lewis  Hdw. 
Co.  V.  Ewing,  8  Ala.  App.  657,  62  So. 
Ml.  See  the  title  BROKERS,  §  50  (1), 
ToL  S.  p.  S43. 

i  H  (VA)  Evidetice  of  AtnUty  and  WiU- 
ingness  of  Party  Pr  cured  to    Per- 

In  an  action  for  having  furnished  a 
buyer  for  land  it  was  proper  for  agents  to 
shpw  that  they  had  informed  seller  that 
the  purchaser  was  able,  ready,  and  willing 
to  make  required  cash  payment.  Smith 
V.  Sharp  Real  Estate  Co.  (Ala.),  77 
So.  40. 


§  SO  mi)  Evidence  of  Bad  Faith,  Fraud, 
or  Misconduct  of  Broker. 

On  the  issue  of  a  broker's  fraud  in  rep- 
resenting both  parties,  defendant  held 
entitled  to  show  that  he  acted  as  Xgent 
for  T.  in  other  matters  connected  with 
the  construction  of  certain  houses  for 
which  he  negotiated  a  sale  of  rootii.g 
from  defendant  to  T.,  and  for  which  he 
claimed  commissions.  Long-Lewis  Hdw. 
Co.  V.  Ewing.  8  Ala.  App.  657,  62  So. 
341. 

§  SI.  Weight  And  Sufficiency. 

§  SI  <1>  In  GeneraL 

Whether  Sale  Hade  in  Reasonatile 
Tims. — .Alford  v.  Creagh,  7  .Ala.  App. 
358.  62  So.  254.  See  the  title  BROKERS, 
§   SI,    vol.   2,   p.    544. 

Principal's  Fraud.  —  The  testimony  of 
a  broker,  suing  for  a  commission  on  a 
sale  of  land,  and  entitled  to  recover  only 
on  the  theory  that  the  owner  was  guilty 
of  fraud  in  deferring  a  sale,  that  after  the 
sale  the  owner  promised  to  pay  him  a 
sum  less  than  he  claimed  to  be  due,  and  . 
that  he  accepted  the  promise,  did  not 
justify  a  finding  that  the  owner  was 
guilty  of  fraud.  Hughes  v.  Daniel,  187 
Ala.    41,    6S    So.    518, 

In  a  real  estate  ^broker's  action  for  a 
commission,  evidence  held  insufficient 
to  show  the  seller's  lack  of  good  faith 
in  the  transactions  wherein  her  contract 
to  sell  to  the  buyer  introduced  to  her  by 
plaintiff  fell  through  and  she  later  con- 
summated a  sale  through  another  agent 
to  the  same  buyer.  Bruce  v.  Drake,  195 
Ala.  236,  70  So.  873. 
§  61  (8)  AbiUty  or  Willingness  of  Pro- 
posed Purchaser  to  Perform. 

Slight  evidence  of  the  prospective  pur- 
chaser's ability  to  pay  for  the  land  is  all 
that  is  necessary  in  an  action  to  recover 
commissions,  the  owner  havinir  refused 
to  make  the  sale,  and  a  mere  demand  by 
the  purchaser  having  been  held  sufficient. 
Bailey  r.  Padgett,  19S  Ala.  203,  70  So. 
637. 

§  fil   (3)   Bad  Faith,  Fraud,    or    Miscon- 
duct of  Broker. 

Bad  Faith  of  Broker's  Subagent.— Al- 
ford  V.  Creagh,  7  Ala.  App.  358,  62  So. 
254.  See  the  title  BROKERS,  |  61,  voL 
2,  p.   544. 
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§  n.  TriaL 
'  §  n  (1)  QuCBtiotu  for  Jury  in  Gcnenl. 
In  an  action  by  an  agent  for  furnish- 
ing 'lyiyer  for  land,  evidence  held  to  take 
to  jury  question  whether  plaintiffs  prin- 
cipal, by  his  acts  in  refusing  to  make 
a  deed,  waived  offer  of  performance  by 
alleged  buyer.  Smith  v.  Sharp  Real  Es- 
tate Co,   (Ala.),  "  So.  40. 

9  SI  (9)   Questions  for  Jury  as  to  Em- 
ployment of  Broker,  Construction  of 
Contract,  or  Ratification  of  Acts  of 
Broker. 
In  an  action  against  a  married  woman 
and    her    husband    to    recover    commis- 
sions for  producing  a  purchaser  for  her 
lands,    evidence    held    sufficient    to    carry 
to    the   jury     the    question    whether   tbe 
woman    authorized    the    sale.      Bailey  -v. 
Padgett,  195  Ala.  303,  70  So.  837. 

§  n  (S)  Questions  for  Jury  as  to  Suffi- 
ciency of  Services  of  Broker. 

Whether  a  broker  has  earned  a  com- 
.  mission    by    procuring    a    purchaser  is  a 
question  of  fact.     Bailey  v.  Padgett,  195 
Ala.  303,  70  So.  637. 

What  Amoiuts  to  "Procurement"  of 
Purchaser.— Handley  v.  Shaffer,  177  AU. 
636.  59  So.  386.  See  the  title  BROKERS, 
S  sa  (3),  vol.  3,  p.  54S. 
S  M  &'A)  Questions  for  Jury  as  to  Bad 
Faith,  Fraud  Or  Misconduct  of 
Broker. 

In  an  action  by  a  real  estate  broker  to 
recover  compensation  for  procuring  a 
purchaser  at  a  fixed  price,  it  was  not 
proof  of  the  broker's  unfaithfulness  as 
matter  of  law.  to  show  that  the  purcha>ser 
understood  the  broker  to  intimate  that 
the  property  might  be  secured  at  a  less 
price,  Alexander  z:  Smith,  180  Ala,  541, 
«1  So.  68. 
§  U  <4>  Instructions  in  General. 

Right  to  Recover  under  the  Pleadings. 
—In  a  broker's  action  for  a  commis- 
sion, brought  upon  the  common  counts, 
and  upon  a  written  contract  stipulating 
a  half  commission  upon  a  sale  by  the 
owner,  the  defendant's  requested  charges 
that  unless  the  plaintiff  procured  from 
the  purchaser  a  bona  fide  offer  for  the 
land  he  could  not  recover,  though  in 
tended  to  apply  to  the  count  of  the  spe- 
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cial  contract,  were  properly  tituud, 
where  they  would  deny  a  recovery  even 
upon  the  common  counts.  Kcllar  v. 
Jones,  196  Ala.  417,  73  So.  89. 

Directing  Jmys  Attention  to  Acts  of 
Defendant's  Wife. — Alexander  v.  Smith, 
ISO  Ala.  <I41,  51  So.  OS.  See  the  title 
BROKERS,  g  53  (4).  vol.  3,  p.  8*6. 
§  n  (S)  Inatntctiona  as  to  Sufficiency  of 
Services  of  Broker. 

In  a  broker's  action  for  commissions, 
an  instruction  that  if  an  agent  communi- 
cated to  the  owner  the  name  of  a  pur- 
chaser, and  the  owner  accepted  the  pur- 
chaser without  objection,  that  in  law  op- 
erated as  a  waiver  of  the  requirement 
that  the  purchaser  be  ready,  willing,  and 
able  to  buy,  though  erroneous,  was  not 
reversible  error,  where  there  was  uncon- 
tradicted evidence  that  the  ^Airchaser 
was  ready  and  willing  to  purchase,  and 
that  the  failure  to  carry  out  the  contract 
arose  from  some  other  cause,  especially 
where  the  court  further  charged  that. 
unless  the  owner  accepted  the  prospec- 
tive purchaser  without  qualification,  the 
evidence  must  reasonably  satisfy  the 
jury  that  the  purchasers  were  able  to 
make  the  required  payments.  Rike  i: 
McHugh,  186  Ala.  237,  66  So,  432. 

In  a  broker's  action  for  commisstoas, 
where  the  evidence  was  uncontradicted 
that  the  prospective  purchaser  was  able, 
ready,  and  willing  to  comply  with  the 
terms  of  sale,  and  that  the  failure  to 
carry  out  the  contract  arose  from  some 
other  cause,  an  instruction  that  unless 
the  jury  were  reasonably  satisfied,  from 
all  the  evidence,  that  the  purchaser  t.'ss 
able  to  pay  cash  for  the  property  on  or 
before  a  specified  date,  to  find  for  de- 
fendant, was  misleading  and  properly 
refused.  Rike  i-.  McHugh,  188  Ala.  237, 
66  So.  452. 

VI.    RIGHTS,    POWERS,    AND    UA- 
BILITIES   AS  TO   THIRD   PER- 
SONS. 

§  Sl^.   Representation    of   Principal   in 

A  "broker"  is  an  agent  employed  to 
make  bargains  and  contracts  between 
other  persons  in  the  course  of  trade, 
and,  while  ordinarily  authorized  to  buy 
or    sell    a   particular    thing    in     specified 
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quantities  and  at  a  limited  price,  secret 
instructions  which  conflict  with  his  ap- 
parcnl  powers  have  no  effect  on  the 
rights  of  third  persons,  dealing  with  him 
in  good  faith.  Portsmouth  Cotton  Oil 
Refin.  Corp.  z:  Madrid  Cotton  Oil  Co., 
1»S  Ala.  356,  71    So.    111. 

A  "broker"  is  an  agent  acting  under  a 
limited  authority  usually  authorized  to 
buy  or  sell  a  particular  thing  in  specified 
quantities,  and.  though  to  bind  his  prin- 
cipal he  must  keep  within  the  limits  of 
the  authority  conferred  upon  him,  yet 
secret  instructions  conflicting  with  the 
usual  or  apparent  powers  of  a  broker 
will  no  more  affect  the  rights  of  third 
persons  dealing  with  htm  in  good  faith 
ir.  ignorance  of  his  instructions  than  in 
the  case  of  an  ordinary  agent.  Ports- 
mouth Cotton  Oil  Refin.  Corp.  v.  Ma- 
drid Cotton  Oil  Co.  (.Ma.),  77  So.  8. 
}  53J4-  Purchase!,  Salea,  and  Convey- 
ances. 
S  SS^gu  In  General. 

Under  an  agency  agreement,  whereby 
a  seller  of  land  agrees  to  deliver  a  deed 
'to  the  purchaser,"  it  is  necessary  that 
the  name  of  the  buyer  he  disclosed 
within  the  time  in  which  the  deed  is  to 
be  made,  as  a  deed  can  not  be  effectively 
executed  without  the  name  of  the 
irranlee.  Smith  v.  Sharp  Real  Estate  Co 
(Ala.),    77    So.    40. 

When  agent  ,is  employed  to  find  pur- 
chaser for  land,  it  is  his  duty  to  disclose 
name  of  purchaser  to  his  principal,  but 
where  agent  is  commissioned  to  sell  on 
Slated  terms,  and  makes  written  agree- 
ment of  sale  which  is  binding  on  pur- 
chaser, duty  to  disclose  and  duty  to 
execute  deed  are  concurrent.  Smith  v. 
Sharp  Real  Estate  Co.  (Ala.),  77  So.  40. 

.\n  agency  agreement  by  owner  to  de- 
liver a  deed  to  purchaser  "now  secured" 
is  acceptance  of  the  purchaser  although 
his  identity  is  not  disclosed,  but  the  in- 
itiative is  on  such  buyer  to  tender  a  re- 
quired payment  and  security  before  seller 
can  be  required  to  execute  a  deed.  Smith 
1'.    Sharp    Real     Estate     Co.     (Ala.),    77 

So.    40. 
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§  SS$ib.  Deposits  and  Psyinents. 

A  real  estate  agent,  employed  by  a 
principal  to  procure  an  exchange  of  his 
real  estate  for  the  real  estate  of  an- 
other and  a  cash  payment,  has  no  implied 
authority  to  collect  the  payment,  and  a 
payment  to  him  is  not  binding  on  the- 
owner.  Edwards  t:  Kilgore.  193  Ala. 
343,    4S    So.    888. 

§  BS%c.  Repudiation    or    Ratification    of 
Broker's  Acts. 

Defendant  authorized  a  broker  to  sell 
for  it  cotton  oil.  The  broker  notified 
defendant  on  October  24th  of  a  sale  to 
plaintiff,  and  defendant,  though  notify- 
ing the  broker  on  November  4th  that 
the  oil  had  been  otherwise  disposed  of.  did 
not  notify  plaintiff  of  that  fact  or  in  any 
way  question  the  contract  until  No- 
vember 13th.  At  that  time  defendant 
refused  to  perform  the  contract  on  the 
ground  that  a  tank  tor  the  oil  had  not 
airived  in  time,  and  did  not  until  No- 
vember 16lh,  after  being  notified  that 
plaintiff  would  hold  it  liable  ^r  loss  on 
account  of  failure  to  deliver  the  oil,  re- 
pudiate the  contract  on  the  ground  of 
the  broker's  want  of  authority.  Held, 
that  defendant  was  estopped  from  de- 
nying the  authority  of  the  broker,  not 
having  denied  it  promptly  and  ih  the 
n  eantime  in  efltect  speculated  on  a  de- 
crease in  the  price  of  the  oil.  Ports- 
mouth Cotton  Oil  Refin.  Corp.  v.  Madrid 
Cotton  Oil  Co.  (Ala.),  77  So.  8. 

§  54.  Estoppel  by  Broker's  Acts. 

See  ante,  "TteiMidlnltitti  ni  Ratiflcs- 
tion  of  Broker's  Acts,"  §  53^c. 

§  K.  Actions  by  or  against  Principals  or 
Brokers. 
Evidence. — Where,  in  action  for  de- 
fendant's breach  of  a  contract  made 
through  a  broker,  defendant  was  es- 
topped to  deny  authority  of  broker,  evi- 
dence tending  to  discredit  broker's  au- 
thority was  improperly  received.  Ports- 
mouth Cotton  Oil  Refin.  Corp.  v.  Madrid 
Cotton  Oil  Co.  (Ala.).  77  ,So.  8. 
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BUILDlNa  AND  LOAN  ASSOCIATIONS. 

§    4.  Stock. 

§     5.  Subscription  and  Issuance  in  General. 

§  26.  Actions  by  and  against  Associations. 

Cross  References. 
■    See  the  title  BUILDING  AND  LOAN  ASSOCIATIONS,  vol.  2,  p.  546.  and  refer- 
ences there  given. 
{4.  Stock. 
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I  5.  —  Subacriptif 
Gcnenl. 
MiBreprcMntadon*  of  Agent  —  Pro. 
▼Mon  in  Contnct — In  an  action  tased 
on  fraud  for  premiums  paid  in  a  'build- 
ing and  loan  association,  where  plaintiff 
signed  a  contract  stating  his  understand- 
ing that  the  company  was  not  bound 
by  any  representations  of  its  agent,  he 
was  bound  by  its  terms,  unless  he  was 
prevented  from  reading  it  hy  fraudulent 
representations  of  the  seller  or  -  seller's 
agent.      Capital    Security    Co.    v.    Owen, 

196  Ala.  3ff5,  72  So.  8. 

Where  •ne  dealing  with  an  agent  to 
take  applications  for  home  purchasing  in- 
vestment contracts  signed  without  read- 
ing an  application  reciting  that  the  appli- 
cant relied  solely  on  the  terms  of  the 
contract  and  the  options  set  forth  on  the 
back  of  the  application  and  made  a 
part  thereof,  and  retained  the  contracts 
without  reading  them,  and  the  agent 
made  |no  efiort  to  prevent  a  reading  of 
the  application  and  of  the  contracts,  nor 
made  misrepresentations  as  to  the  con- 
tents of  the  application,  the  applicant 
was  not  entitled  to  relief  on  the  ground 


of  fraud  based  on  statements  fey  the 
agent  as  to  the  contents  of  the  contracts. 
Capital  Security  Co.  v.  Gilmer,  100  Ala, 
340,  67  So.  358;  Capital  Security  Co.  v. 
Underwood,  2  Ala.  App.  662,  67  So.  706. 

Same — Confidential  Relation  to  Plain- 
tiff.— Where  plaintiff  negligently  signed 
without  reading  an  application  for  home- 
purchasing  investment  contracts,  and  re- 
tained ihe  contracts  without  reading  same, 
she  ^as  not  entitled  to  equitable  relief 
for  fraud  based  on  statements  of  the 
agent  as  to  the  contents  of  the  contracts 
where  no  confidential,  hduciary  or  special 
relation  existed  between  them.  Capital 
Security  Co.  v.  Davis,  12  Ala.  App.  4B8, 
87  So.  705. 
§  M.  Actions  by  and  against  AaaocUtlont. 

Plea  of  General  laioe. — Where  plain- 
tiff sought  rescission  of  agreements  for 
the  purchase  of  investment  contracts 
and  for  the  recovery  of  money  paid 
thereon  on  the  ground  of  fraud,  the  is- 
sues could  be  presented  by  a  plea  of  the 
general  issue.  Capital  Security  Co.  v. 
Gilmer,  190  Ala.  340,  67  So.  258;  Capital 
Security  Co.  v.  Underwood,  12  Ala.  App. 
6S2,  67  So.  706. 


BuUdiiig  Contracts. 

See  post,  CONTRACTS;  MECHANICS'  LIENS. 

Buildiiig  Restrictiont. 

See  post,  DEEDS;  MUNICIPAL  CORPORATIONS. 

Bulk  Sales  Law. 

See  post,  FRAUDULENT  CONVEYANCES. 

Burden  of  Proof. 

:  post,  CRIMINAL  LAW;  EVIDENCE,  and  particular  titles. 
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BURGLARY. 

L  Offensei  and  Kesponiibilitr  Therefor. 

§  1.  Nature  and  Elements  of  Offense. 

§  2.  In  General. 

§  4.  Character  of  Buildii^. 

§  7.  Breaking  and  Entry, 

§  8.  Defenses. 

§  Syi. In  General. 

n.  ProsecQtion  and  Punishment. 

§  11.  Indictment  or  Information. 

§  14.  Description  of  Building. 

§  16-  Ownership  or  Possession  of  Building. 

§  "17.  Description    and    Ownership  of   Property   in    Building    or 

Stolen  from  Building. 

§  19. Issues,  Proof,  and  Variance. 

§  21.  Adfflissibihty  of   Evidence. 

§  22. In  General. 

§  24.  Identity  and  Ownership  of  Property  in  Building  or  Stolen 

from  iBuilding. 
§  29.  Weight  and  Sufficiency  of  Evidence. 
§  30.  In  General. 

§  30  Oi)   In  General. 

§  30  (1)  Proof  of  Corpus  Delicti. 

§  30  (IJ^)   Breaking  and  Entry. 

§  30  (3)  Identity  and  Value  of  Stolen  Property. 

§  31.  Effect  of  Possession  of  Property  Stolen. 

§  32.  Trial. 

§  33.  Questions  for  Jury. 

§  34.  Instructions. 

Cross  References. 
Stt  the  title  BURGLARY,  vol.  2,  p.  B64.  and  references  there  given. 

L  OFFENSES    AND    RESPONSIBIL- 
ITY THEREFOR. 
i  1.  Nmtnre  and  Elemento  of  OSenw. 

i  1 In  GcnenJ. 

Stealing  Goods  from  Railroad  Car.  — 
Stealing  of  foods  of  any  value  from  a 
railroad  car  is  burglary,  and  the  value 
ol  the  goods  is  not  an  element  of  the  of- 
fense. Boyd  V.  State,  12  Ala.  App.  153, 
61  So.  806. 


I  4. Character  of  Building. 

Sute  C«[ntol— Each  Room  "Buildinc" 
Under  Statute^— Under  Code  1907,  S  841S, 
providing  that  any  person,  who,  with  in- 


tent to  steal  or  commit  a  felony,  breaks 
and  enters  any  building,  etc.,  shall  be 
guilty  of  iburglary,  each  room  or  appart- 
ment  of  the  State  Capitol  may  be  & 
"building"  within  the  statute.  Adams  v. 
State.   13   Ala.   App.   330,   60  So.   357. 


§  7.  —  Breaking  and  Entry. 

Unlocking  Door.: — Breaking  and  enter- 
ing are  essential  to  burglary,  though  a 
"•breaking"  by  unlocking,  rather  than  by 
battering  down  a  door,  etc.,  is  sufficient 
to  constitute  a  "breaking."  Norman  v. 
State,  13  Ala.  App.  337,  69  So.  363. 

Forcible  Removal  of  Bar  Across  Door. 
— The  forcible  removal  of  a  bar  across  a 
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door  used  as  a  fastening  is  a  breaking, 

Ashmon  V.  State.  8  Ala.  App.  29,  61  So. 

754. 

§  &  DefetwcB. 

g  t'/j.  r —  In  General. 

Consent  of  Owner  of  Thing  Stolen. — 
Any  property  which  the  applicant  in  an 
examination  for  a  license  to  practice 
medicine  under  Code  1907.  §§  16M-1646. 
had  in  his  examination  papers  after  sur- 
render to  the  supervisor,  was  not  such 
that  his  consent  would  reheve  defend- 
ant from  liabihty  for  breaking  into  a 
building  and  stealing  them.  Norman  v. 
State,  13  Ala.  App.  337,  69  So.  382. 

II.   PROSECUTION     AND     PUNISH- 
MENT. 

§  11.  Indictment  or  Informatioo, 

§  14. Description  of  Building. 

Necessaiy   Averments.  —  Under   Code 

1907.  g  641S,  an  indictment  for  burglary 
in  having  entered  an  office,  described  as 
a  structure  or  inclosure,  is  bad  unless  it 
contains  the  averment  that  it  was  con- 
structed or  made  specially  for  the  keep- 
ing of  goods  or  other  valuable  thing. 
'Adams  i'.  State,  13  Ala.  App.  330,  69  So. 

357. 

Indictment  Hehi  Sufficient.  —  Under 
Code  190T,  g  6415,  an  indictment  for 
burglary,  charging  that  defendant,  with 
intent  to  steal,  broke  and  entered  the 
shop,  store,  warehouse,  or  other  build- 
ing of  S..  in  'which  goods,  ^merchandise, 
books  or  things  of  value  were  kept  for 
sale   or   deposit,   was   proper.     Adams  v. 

State.   13   .AI9.  330,  69   So.  35T. 

§  16.  —  Ownership  or  Possession  of 
Building. 

Ownership  Must  Be  Laid—The  owner- 
ship of  the  premises  entered  must  be 
definitely  laid  in  an  indictment  for  bur- 
glary, on  account  of  the  rule  requiring 
the  negation  of  the  defendant's  right 
to  lircak  and  enter.  Adams  z:  State,  13 
Ala.  App.  330,  69  So.  3S7. 

Ownership  Laid  in  Occupant  Except 
Servant. — The  ownership  of  the  prem- 
ises in  an  indictment  for  burglary  should 
be  laid,  not  in  the  holder  of  legal  title, 


but    : 


the    offense 


the   occupant   < 


inless    the 


occupant  was  a  mere  servant,  when  own- 
ership should  tie  laid  in  the  master. 
Adams  i'.  State,  13  Ala.  App.  330,  69  So. 
387. 

Occupancy  —  Negation  of  Right  to 
Break  and  Entec— Where  an  indictment 
for  .burglary  does  not  aver  that  occu- 
pancy of  the  premises  was  in  another 
than  the  defendant,  the  conclusion 
should  be  necessary  from  the  facta  stated 
that  the  accused  was  not  the  occupant  of 
the  building  entered,  or  there  should  4>e 
a  -positive  negation. of  his  right  to  hreak 
and  enter.  Adams  v.  State,  13  Ala.  App. 
33D,  69  So.  357. 

Failure  to  Aver  Corporation  •  or  Part- 
nership. —  An  indictment  for  breaking 
into  a  building  of  the  "Hill  Grocery 
Company,"  not  averring  it  was  a  corpo- 
ration or  partnership,  and  averring  fe- 
lonious taking  from  "HitI  Grocery  Com' 
pany.  a  body  corporate,"  was  insufficient 
as  it  is  left  to  influence  that  the  same 
company  is  described  in  both  avermenti. 
Noah  V.  State  (Ala.  App.),  72  So.  611. 
§  17.  — ^  Description  and  Owncnhip  of 
Property  in  Building  or  Stolen  from 
Building. 

Under  Code  1907,  g  6415,  providing 
that  a  burglary  may  be  committed  in  1 
store  in  which  goods,  wares,  merchan- 
dise, or  other  valuable  thing  is  kept,  an 
indictment  ivhich  describes  the  store  as 
a  place  where  goods,  merchandise,  "or" 
clothing,  "or"  things  of  value  are  kept 
is  demurrable,  as  not  describing  the  prop- 
erty mentioned  as  things  of  value,  so  as 
to  enable  the  court  to  determine  whether 
they  were  within  the  general  terms  of 
the  statute.  Hawkins  v.  State,  8  Ala- 
App.  234.  62  So.  974. 

Description  of  Building  and  Not  of 
Stolen  Property.  —  Averment  in  indict- 
ment for  burglary,  under  Code  190T,  S 
641S.  that  in  the  office  burglarized  there 
were  kept  for  use  or  deposit  goods  or 
books,  or  things  of  value,  held  merely 
descriptive  of  the  place  broken  into  and 
entered,  and  not  employed  as  a  descrip- 
tion of  the  things  stolen  or  intended  to 
be    stolen.     Norman    v.    State,    13    Ala. 

App.  337,  69  So.  362. 
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-  Issues,  Prottf,  and  Variance. 
t  between  indictment  and 
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proof  as  ground  for  affirmative  charge,  see 
post.  "Questions  for  Jury,"  §  33. 
.  Variuce  —  "Or"  in  Indictment  —  An 
indict  me  nt  for  burglary  in  form  given 
in  Cr.  Code  1907,  p.  6M,  form  27,  relat- 
ing to  "goods,  merchandise,  or  clothing, 
things  of  value,"  and  not  containing  the 
word  "or"  as  in  Code  1907,  §  6415,  will 
not  sustain  conviction  because  of  vari- 
ance, where  only  money  was  stolen,  and 
there  was  not  evidence  that  there  was 
anything  else  in  the  building,  Ashmon 
V.  State,  9  Ala.  App.  29,  63  So.  75*. 

1  n.  AdmissibUlty  of  Evidence. 
I H In  General. 

Immaterial  Evidence. — In  prosecution 
for  burglary,  testimony  of  police  officer 
as  to  whether  or  not  there  was  attempt 
being  made  to  arrest  some  one  for  break- 
ing into  store  was  inadmissible  as  imma- 
terial. Malone  v.  State  (Ala.  App.),  76 
So.  469. 

Action  against  Third  Party  for  Goods. 
—Where,  in  iirosecution  for  burglary,  it 
was  claimed  that  goods  stolen  from  the 
store  of  A.  were  sold  to  W.  and  found 
in  his  store,  evidence  of  an  action  be- 
tween them  for  the  goods,  and  the  re- 
solt  (hereof,  was  res  inter  alios  acta,  and 
inadmissible.  Cogbill  V.  State,  8  Ala.  App. 
iS3,  6S  So.  106. 

!  H.  Identity    and    Ownertfi^    of 

Property  in  Building  or  Stolen  from 
BnUding. 

Property  Not  Positively  Identified.  — 
A  stamp  book,  which  was  like  one  taken 
from  a  burglarized  store,  and  which  was 
found  in  the  woodshed  of  a  codefendant 
(0  which  a  trail,  followed  by  dogs,  led, 
ilong  which  trail  were  found  papers 
taken  from  the  store,  and  which  also  led 
to  a  house  where  a  witness  testified  the 
defendant  and  his  codefendant  left  some 
Jtolen  papers  the  night  of  the  burglary, 
*as  admissible,  even  though  the  state's 
witness  could  not  positively  identity  it, 
since  the  other  facts  and  circumstances 
were  sufficient  to  take  to  the  jury  the 
qnestion  whether  it  was  the  same  book 
»s  the  one  stolen.  Allen  v.  State,  8  Ala. 
App.  228,   62  So.   971. 
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§  S9.  Weicht  and  Sufficiency  of  Evidence. 

§  80.  In  General. 

§  30   (y,)  In   General. 

Evidence  held  to  sustain  a  conviction 
of  burglary.  Cogbilt  v.  State,  8  Ala.  App. 
223,  62  So.  408;   Harris  v.  State,  11  Ala. 

App.  314,  66  So.  876. 

§  30  (1)  Proof  of  Corpus  Delicti. 

Testimony  of  the  supervisor  of  a  state 
examination  that  exmlnation  papers  were 
stolen  from  the  office  of  a  certain  named 
person  in  the  State  Capitol  at  some  lime 
between  Thursday  night  and  Saturday 
morning,  defendant's  possession  of  such 
stolen  papers,  etc.,  held  sufficient  circum- 
stantial evidence  to  show  the  corpus 
delicti.  Norman  v.  State,  13  Ala.  App. 
337,  69  So.  36(2. 
§  30  (lYi)   Breaking  and  Entry. 

Defendant  can  not  be  convicted  of 
burglary  of  a  dwelling  house  unless  it 
is  shown  that  he  broke  into  the  house  or 
had  entered  into  a  conspiracy  for  that 
purpose.  Coplon  :'.  State  (Ala.  App.), 
73  So.  225. 

In  prosecution  for  burglary  the  evi- 
dence held  sufficient  to  show  a  breaking 
and  entry.  Ashmon  v.  State,  9  Ala.  App. 
29,  63   So.  754. 

§  SO   (8)   Identity  and    Value  of    Stolen 
Property. 

Direct  or  Circtunstantial  Evidence  to 
Show  Value. — That  goods  stolen  from  a 
railroad  car.  essential  to  constitute  bur- 
glary, had  some  value,  may  be  proved 
by  direct  or  circumstantial  evidence. 
Boyd  V.  State.  12  Ala.  App.  152,  67  So. 
e06. 

Sale  of  Gooda  to  Show  Value.— Where 
the  charge  was  burglary  of  a  railroad 
car,  evidence  that  part  of  the  goods  stolen 
was  sold  to  other  parties  a  few  hours 
after  the  burglary,  was  sufficient  proof 
that  the  articles  stolen  were  of  value,  as 
alleged  in  the  indictment.  Boyd  z'.  State, 
13  Ala.  App.  152.  67  So.  806. 
§  81.  Effect  of  Posseasion  of  Prop- 
erty Stolen. 

Evidence  Sufficient  to  Prove  Larceny. 
— The  mere  fact  of  defendant's  posses- 
sion of  the  original  state  examination 
papers     shown     to     be     stolen     property 


ranvCOOgIC 


Burglary — Buyer  and  Seller 


was  sufficient,  in  the  absence  of  explana- 
tion, to  afford  a  reasonable  inference  that 
he  had  stolen  them,  Norman  v.  State,  13 
Ala.  App.  337,  60  So.  36S. 

No  Proof  of  a  Larcenjr. — Possession  by 
defendant  of  goods  alleged  to  have  been 
stolen  from  a  store  house  will  not  sup- 
port a  conviction  for  burglary  where 
there  was  no  proof  of  ■  larceny  or  that 
the  goods  were  in  fact  stolen.  Mullins 
V.  State  (Ala.  App.).  77  So.  963. 

Sale  tof  Article  Recently  Stolen.  — 
Proof  that  accused  sold  a  ham  recently 
stolen  from  the  smokehouse  of  the  pros- 
ecuting witness  makes  out  a  prima  facie 
case  of  burglary.  Hickey  v.  Sute,  12 
Ala,  App.  143,  67  So.  732, 
§  sa.  Trial. 
§  83. Queationa  for  Jury. 

Breaking. — In  a  prosecution  for  bur- 
glary evidence  held  to  make  the  break- 
ing a  question  for  the  jury.  Norman  i'. 
State,  13  Ala.  App.  337,  69  So.  369. 

Identity  of  Stolen  Article*.— It  is  a 
question  for  the  jury  whether  the  articles 
found  in  accused's  possession  shortly 
after  the  offense  were  those  stolen  and 
missing,  Ashmon  v.  State,  6  Ala.  App, 
29,  63  So.  754. 

Affirmative  Charge  —  Evidence  Suffi- 
cient to  Go  to  Jury. — Evidence  that 
building  was  locked,  that  during  the 
night  a  window  was  broken,  making  an 
opening  sufficient  to  enter,  and  meats 
were  taken  away,  -which  were  traced  to 
a  store  where  next  day  the  accused  was 


selling  such  meat,  and  that  he  fled  when 
officers  appeared  held  sufficient  to  carry 
case  to  jury  and  warrant  refusal  of  af- 
firmative charge.  Noah  v.  State  (Ala. 
App.),  78  So.  611. 

Sutw— Pecuniary  Value  Not  Shown.  — 
In  a  prosecution  for  burglary  charging 
the  taking  of  unfinished  state  examina- 
tion papers  from  office  in  capitol.  fad 
that  they  were  not  shown  to  have  a 
market  value  held  not  to  entitle  defend- 
ant to  affirmative  charge.  Norman  v. 
State,  13  Ala.  App.  337,  69  So.  362. 

Sam^Variance. — Where  there  ts  va- 
riance between  allegations  in  indictment 
for  burglary  and  proof,  as  to  ownership 
of  house  alleged  to  have  been  broken 
into,  court  erred  in  refusing  defendant 
affirmative  charge,  Condry  v.  State  {Ala, 
App,),  76  So.  476. 
§  34.  —  iDStructiona. 

As  to  variance  between  indictment 
and  proof  as  ground  for  affirmative 
charge,    see   ante,   "Questions   for   Jury," 

§   33. 

Abstract  Inatruction.  —  Where  in  a 
prosecution  for  burglary,  there  was  evi- 
dence that  accused,  on  the  night  succeed- 
ing the  burglary,  had  a  watch  taken  from 
the  house  burglarized,  the  court  prop- 
erly refused  to  charge  that  no  matter 
how  strong  the  circumstances,  if  they 
could  be  reconciled  with  the  theory  that 
one  other  than  defendant  committed  the 
crime,  he  should  be  acquitted.  Gunn  f. 
State,  7  Ala.  App,  133,  61  So.  468, 
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S'ee  post,  CEMETERIES. 

Buyer  and  Seller. 

See  post,  SALES;  VENDOR  AND  PURCHASER. 
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CANCELLAHON  OF  INSTRUMENTS. 

I.  tight  of  Action  and  Defensei. 

§     1.  Right  to  Cancellation. 
I     3,  — '—  Invalidity  of  Instrument. 
§    '6.  — -  Executed  Contracts. 
§    8.  Adequate  Remedy  at  Law. 

§     9.  ■  In  General. 

§  11.  Defense  to  Action  on  Instrument. 

§  14.  Insolvency  of  Defendant. 

§  17.  Conditions  Precedent. 

§  21. Restoration  of  Former  Status  of  Parties. 

§  22.  Restoration  of  Consideration  or  Benefit.  , 

§  22  (1)  In  General. 

§  22  (2)  Consideration  for  Deed  or  Mortgage. 
n.  Prooeedings  and  jBeUef. 
§  28.  Form  of  Remedy. 
§  30.  Parties. 
§  31.  Pleading. 
§  32.  Bill,  Complaint,  or  Petition. 

§  32  (1)  In  General. 

§  32  (4)  Offer  to  Restore  Consideration  or  Benefits. 

§  32  (6)  Fraud  in  General. 

§  32  (7)  Incapacity,  Duress,  and  Undue  Influence. 
§  32j4.  ' Cross-Bill,  Cross-Complaint,  or  Counterclaim  for  Cancel- 
lation. 

§  3iyi.  Demurrer. 

§  35.  Issues,  Proof,  and  Variance. 

§  42.  Relief  Awarded. 

§  45.  Alternative,  Additional,  or  Incidental  Equitable  Relief. 

§  47.  Relief  to  Defendant. 

§  49.  Costs. 

Cross  References. 

See  the  ,title  CANCELLATION  OF  INSTRUMENTS,  vol.  2.  p.  584.  and  refer- 
ences there  given.  i 

As  to  cancellation  of  instruments  for  mental  incapacity,  see  post,  DEEDS;  IN- 
SANE  PERSONS;   MORTGAGES. 


L  RIGHT     OF    ACTION     AND     DE- 


I  1.  Right  to  Cancellation. 

§  S.  -^—  Invalidity  of  Itutniment. 

Uncertainty  of  Instniroent.  —  Haw- 
thorne V.  Jenkins,  182  Ala.  25S,  »2  So. 
SOS.  See  the  title  CANCELLATION 
OF  INSTRUMENTS,  §  3.  vol.  2.  p.  5S7. 

Instmmeiita  Not  Appearing  Void  on 
Face^Smith  v.  Roney.   182  Ala.  540.  63 


So.  7S3.  See  the  title  CANCELLATION 
OF  INSTRUMENTS,  §  3,  vol.  2,  p.  587. 

Grantor  lHoa  Compos  Meati& — If  a 
deed  were  void  on  the  ground  that  the 
grantor  was  non  compos  mentis  when 
it  was  executed,  a  suit  to  cancel  on  that 
ground  can  not  be  maintained,  since 
cancellation  is  unnecessary  to  the  re- 
covery of  possession  in  an  action  at  law. 
Lewis  V.  Alston,  184  Ala.  339,  ft3  So.  1008. 

Fraud    or    Duresa.  —  Where    written 
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agreements  superseding  a  prior  parol 
contract  ibetween  the  parties  were  pro- 
cured from  one  of  them  by  fraud  or  du- 
ress, the  aggrieved  party  may  procure 
cancellation  of  instruments.  Cannon  v. 
Birmingham  Trust,  etc.,  Co.,  194  Ala. 
M».  99  So.  934. 
§  6. Executed  Contncts. 

Nonperformance  of  Condition  Subse- 
quent.— Where  grantee's  performance  is 
imposed  as  a  condition  subsequent  to  re- 
tention and  enjoyment  of  deed,  equity 
will  prevent  irremediable  mischief  to 
granfor  by  rescission  of  executed  deed. 
Sewell  V.  Walkley  (Ala.),  73  So.  428. 
§  8.  Adequate  Remedy  at  Law. 
§  e. In  General. 

CompUinani  Not  in  Poaseaaion.  — 
Smith  V.  Roney,  182  Ala.  540,  62  So.  7S3. 
See  the  title  CANCELLATION  OF  IN- 
STRUMENTS. §  9.  vol.  3,  p.  58T. 

Breach  of  Warranty  and  Deceit. — Bill 
to  cancel  and  rescind  a  contract  of  sale 
for  breach  of  warranty  and  for  deceit 
will  lie.  in  spite  of  remedy  at  law.  Con- 
sumers Coal,  etc.,  Co.  v.  Yarbrough,  194 
Ala.  482.  69  So.  897. 

§  11.  Defense  to  Action  on  Inatni- 

menL 

Hortcagee  Making  Mortgage  for  More 
than  Proper  Amount.  —  A  mortgage 
given  for  services  can  not  be  canceled 
on  the  ground  that  the  mortgagee,  who 
filled  in  the  amount  of  the  mortgage, 
made  it  for  more  than  he  should,  as  that 
can  be  adjusted  on  foreclosure  proceed- 
ings. Blair  v.  Jones  (Ala.).  78  So.  69. 
§  14. Insolvency  of  Defendant. 

Remedy  at  Law  Neither  Adeqtute  Nor 
Complete. — Peerless  Coal  Co,  v.  Lamar, 
ISO  Ala.  307.  60  So.  837.  See  the  litle 
CANCELLATION  OF  I  N  S  T  R  U- 
MENTS,  §  14,  vol.  2,  p.  590. 
§  17.  Conditiona  Precedent. 

§  U.  Reatoratitm  of  Former  Stattu 

of  Partiet. 

Nbt  Offering  to  Repay  Debt— Where 
a  mortgage  given  to  secure  a  loan  made 
by  a  foreign  corporation  was  void  and 
unenforceable  because  the  corporation 
had    not  complied   with   the 


quiring  certain  formalities  before  such 
corporations  can  do  business  in  the  state, 
the  mortgagor,  who  did  not  offer  to  re- 
pay the  deot,  is  not  entitled  to  the  aid 
of  equity  to  cancel  thr  mortgage  as  a 
cloud  on  his  title.  Douglass  v.  Standard 
Real  Estate  'Loan  Co.,  189  Ala.  233.  66 
So.  614. 
§  23.  —  Restoration   of   Conaideratioa 

or  Benefit. 
§  U  (1)  In  General. 

Successors  in  Intereat.— Snead  v.  Scott, 
18S  Ala.  97,  62  So.  36.  See  the  title  CAN- 
CELLATION OF  INSTRUMENTS,  5 
22  (1).  vol.  2,  p.  595. 

Restoration  of  Ae  Status  Quo.  —  An 
offer  to  restore  the  status  quo  on  discov- 
ery of  the  fraud  or  within  a  reasonable 
time  thereafter  is  a  condition  precedent 
to  (the  right  to  sue  for  the  cancellation, 
for  rfraud,  of  a  deed  given  for  a  valuable 
consideration  paid.  Kant  v.  Atlantic, 
etc.,  R.  Co.,  189  Ala,  48,  66  So.  598. 

§  as  (fl)  Conuderation  for  Deed  or  Hott- 
gage. 

Mortgage  Given  to  Pay  Pre-Ezfating 
Indebtedness. — A  mortgagor  can  main- 
tain a  suit  in  equity  to  cancel  an  invalid 
mortgage  given  to  pay  a  pre-existing  in- 
debtedness without  offering  to  pay  such 
indebtedness.     Walker   v.    Baker    (Ala.), 

74  So.  368. 

When  Unnecessary  to  Return  Consid- 
eration.— Where  money  paid  complainant 
by  the  administrator  of  an  estate  in 
which  she  was  interested  at  the  time  of 
execution  of  a  deed  to  him  in  reliance 
on  his  misrepresentations  that  he  had 
title  by  a  deed  from  a  former  owner  was 
received  t)y  complainant  as  an  advance- 
ment representing  the  value  of  certain 
debts  due  the  estate,  she  was  under  no 
obligation  to  return  the  money  as  a  con- 
dition to  rescinding  her  deed.  Hartley 
V.  Frederick,  191  Ala.  176,  67  So.  B83. 

Doing  Equity, — A  judgment  creditor  of 
a  mortgagor  may  not  maintain  auit  to 
cancel  the  mortgage,  of  record  long  be- 
fore creation  of  his  debt,  as  void  under 
Code  1907.  il  3853,  because  given  to  a 
foreign  corporation  having  no  permit  to 
do  business  in  the  state,    without  doing 


Digitizea 


n,  Google 


§§  22  {2)-32  (1)         Cancellation  of  Instruments 


361 


tqnity,  by  offering  lo  refund  the  money 
loined  <by  the  mortgagee.  Interstate 
Trnst,  etc.,  Co.  v.  National  Stockyards 
Sit.  Bank  (Ala),  76  So.  358. 

II.  PROCEEDINGS    AND    RELIEF. 

\  t&  Fonn  of  Remedy. 

Inwlveacjr  of  Offending  Party.  — 
Courts  of  equity  do  not  take  jurisdiction 
of  suit  for  rescission  of  contract  merely 
10  declare  rescission,  but  only  to  admin- 
ister some  form  of  equitable  relief  or 
protection  not  available  in  other  forums, 
or  where,  on  account  of  insolvency  of 
the  offending  party,  a  judgment  at  law 
might  fail  to  compensate  injured  party 
or  to  place  him  in  statu  quo.  i  Stone  v. 
Walker  (Ala.),  77  So.  *5A. 
S  30.  Parties. 

Necessary  Partie*  Defendant. — One  of 
Ihe  grantees  in  a  deed  which  the  grantor 
was  induced  to  execute  iby  the  fraudu- 
lent misrepresentations  of  the  other 
grantee  was  a  necessary  party  to  a  suit 
to  annul  the  deed.  Hartley  v.  Frederick. 
m  .\la.  175,  67  So.  S83. 

Upon  a  bill  to  foreclose  and  cancel,  the 
grantee  in  the  conveyance  sought  to  be 
cancelled  was  a  necessary  party  respond- 
ent as  complainants'  rights  could  not  be 
satisfactorily  and  completely  determined 
without  such  party.  Mitchell  v.  Cudd, 
IDS  Ala.  16E,  71  So.  660. 

Action  by  Heirs  —  Nonjoinder  of 
Widow.— In  a  suit  by  children  of  an  in- 
testate to  set  aside  conveyances  and 
transfers  by  the  intestate  to  other  chil- 
dren on  the  ground  of  fraud,  and  for  a 
sale  and  division  of  the  property  trans- 
ftrred.  and  an  accounting  by  the  ben- 
eficiaries of  the  conveyances  and  trans- 
fers, the  widow  of  the  intestate  was  a 
necessary  party,  unless  every  right  she 
bad  in  the  property  involved  had  been 
effectively  surrendered ;  and  hence, 
where  it  did  not  appear  from  the  :bill 
that  her  dower  and  homestead  had  been 
assigned  to  her,  or  that  she  had  accepted 
other  property  in  lieu  thereof,  or  waived 
or  relinquished  these  rights,  it  was  de- 
murrable for  nonjoinder  of  the  widow. 
McAllister  v.  McAllister.  1B9  Ala.  220, 
S6  So.  462. 


§  U.  Pleading. 

%  S«. Bin,  Complaint,  or  Petition. 

S  32  <1)  In  GeneraL 

Showing  Privity. — Peerless  Coal  Co.  v. 
Lamar,  180  Ala.  307,  60  So.  837.  See  the 
title  CANCELLATION  OF  INSTRU- 
MENTS, 5  32  (1),  vol.  2.  p.  603. 

Alleging  Residence  of  Parties  by  In- 
ference.—Bell  V.  Burkhalter,  1T6  Ala.  62, 
57  So.  460.  See  the  title  CANCELLA- 
TION OF  INSTRUMENTS.  §  33  (1), 
vol.  2,  p.  602. 

Notes  Payable  to  Other  than  Defend- 
ant—A bill  seeking  the  cancellation  of 
notes  as  procured  by  fraud,  which  al- 
leged that  they  were  payable  to  one 
other  than  the  defendant,  is  insufficient 
in  not  showing  that  the  defendant  had 
possession  of  the  notes,  there  being  a 
presumption  that  they  :were  in  the  pos- 
session of  the  payee,    Ahlrichs  v.  Parker, 

18T  Ala.  227,  65   So.   815. 

Averriitg  Pacts  Constituting  Fraud.  — 

A  bill  alleging  that  complainant  was  the 
sole  heir  at  law  of  D.,  who  died  owning 
a  house  and  lot  devised  to  her  by  de- 
fendant's father,  as  well  as  personal  prop- 
erty, that  defendant  became  administra- 
tor of  the  estate,  that  a  deed  from  com- 
plainant to  defendant  to  all  of  the 
property  of  every  description  owned  by 
D.  was  induced  by  defendant's  representa- 
tions that  it  was  for  the  purpose  only  ot 
transferring  the  house  and  lot,  and  that 
such  house  and  lot  had  been  deeded  to 
defendant  by  his  father,  and  did  not  be- 
long to  D..  and  that  such  house  and  lot 
had  not,  in  fact,  been  conveyed  to  de- 
fendant, and  further  alleging  a  lifelong 
and  intimate  family  association  between 
complainant  and  defendant,  that  she 
was  reared  in  the  same  house  with  him, 
and  loved  and  trusted  him,  that  when  she 
executed  the  deed  she  was  56  years  old, 
in  ill  health,  and  weak  in  ^both  judgment 
and  will  power,  that  she  iwas  naturally 
Impressionable  and  sentimental,  and  that 
defendant  was  53  years  old,  vigorous 
mentally  and  physically,  and  a  successful 
man  of  affairs,  alleged  every  element  of 
fraud  and  deceit  to  entitle  complainant 
to  have  the  deed  set  aside.  Hartley  v. 
Frederick,  191  Ala.  175,  67  So.  983. 
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AverriiiK  Facts  Not  Coostitutiiic  Fraud. 
— A  t>ill  which  alleges  that  after  com- 
plainant's husband  had  deserted  her  his 
biother-in  law,  the  cashier  of  a  bank,  told 
complainant  that  her  husband's  accounts 
were  short  at  the  bank,  that  they  must 
be  paid,  and  that  if  she  would  execute 
certain  assignments  and  releases  to  htm 
he  would  see  that  they  were  paid,  and 
she,  being  ignorant  of  her  liability,  and 
relying  on  representations  of  her  hus- 
band's brother-in-law,  executed  the 
papers,  does  not-  charge  such  fraud  or 
undue  influence  as  invalidates  the  trans- 
fers. Adams  v.  Davidson,  193  Ala.  300, 
M  So.  247. 

Alternative  Averment. — A  bill  for  the 
cancellation  of  a  conveyance  to  complain- 
ant and  the  rescission  of  a  contract  for 
the  purchase  of  land,  which,  after  alleg- 
ing that  defendants  'fraudulently  misrep- 
resented that  the  lantl  sold  extended  to 
a  public  road,  averred  that  defendants, 
prior  to  the  conveyance,  for  the  purpose 
of  informing  complainant  as  to  their 
title,  furnished  an  abstract .  with  a  plat 
of  the  land,  and  that  the  plat  showed 
that  the  land  to  ibe  conveyed  extended 
up  to  and  along  the  public  road,  or  so 
very  near  thereto  that  by  reason,  of  the 
furnishing  of  the  plat  complainant  was 
led  to  believe  that  the  land  to  be  con- 
veyed extended  to  the  public  road.  Held, 
that  the  bill  made  out  no  case  for  equi- 
table relief;  the  alternative  averment 
showing  that  complainant  might  have 
discovered  the  false  representation.  Un- 
ion Cemetery  Co.  :'.  Jackson.  ISB  Ala. 
«»9,  86  So.  886. 

Deetl  Recorded  but  Not  Delivered.  — 
A  bill  to  cancel  a  deed  as  a  cloud  upon 
plaintifTs  title,  which  averred  that,  while 
the  conveyance  had  been  recorded,  no 
delivery  had  .  been  made,  should,  where 
the  facts  showing  reclamation  and  cus- 
tody of  the  deed  after  registration  are 
equivocal,  clearly  charge  that  the  gran- 
tor neither  intended  nor,  in  fact,  deliv- 
ered the  conveyance,  but  the  bill  is  suffi- 
cient as  against  general  demurrer  where 
it  averred  that  no  person,  except  the 
grantor,  had  any  interest  in  the  land,  and 
that  no  one  acquired  any  rights  under 
the  deed.  Skipper  v.  Holloway.  191  Ala. 
190,  67  So.  Ml. 


Poaaetuon  of  AHignee.— The  assignee 
of  a  mortgage  going  into  possession  after 
the  law  day,  and  remaining  for  over  tea 
years,  before  the  mortgagor's  heirs  took 
any  steps  to  redeem,  on  their  bill  to  can- 
cel the  mortgage,  was  not  required  to 
define  the  boundaries  and  description  of 
the  land  actually  possessed  by  him. 
Stockdale  v.  Cooper,  193  Ala.  258,  M  So. 

110. 

§  39   (4)   Offer  to  Restore  Coaaideratioo 
ot  Benefita. 
To  Account  for  or  Be  Charged  VlUb. 

— In  suit  to  set  aside  deed  for  franl 
offer  in  bill  to  account  for  the  considera- 
tion or  be  charged  therewith  as  might 
be  equitable  held  sufficient  to  entitle 
convplainant  to  rescind.  Hartly  v.  Fred- 
erick,  191   Ala.  175,  67  So.  983. 

Failure  to  Rettore  Consideration  or 
Show  Sufficient  Excuse. — PlaintifTs  bill 
in  equity,  seeking  relief  against  the 
fraudulent  sale  to  it  of  a  mining  lease, 
and  a  temporary  injunction  against  the 
foreclosure  of  the  mortgage  securing  its 
purchase -price  notes,  alleged  that  plain- 
tiff purchased  the  lease  of  a  coal  mine 
from  defendant,  which  was  incumbered 
by  a  previous  deed  of  trust  securing 
bonds,  defendant  stipulating  in  the  tease 
to  cause  all  liens  to  be  satisfied;  that  in  . 
payment  plaintiff  executed  notes  matur- 
ing within  13  months  secured  by  a  mort- 
gage; that  pending  negotiations  between 
plaintiff  and   defendant  the  bonded  debt 

I  was  readjusted  by  new  notes,  which  de- 
fendant   falsely    represented    to    plaintiff 

I  as  maturing  within  18  months;  that 
plaintiff  was  unwilling  to  allow  his  notes 
to  defendant  to  mature  before  the  bonded 
debt,  and  thus  risk  a  foreclosure  of  that 
lien,  but  relying  upon  defendant's  rep- 
resentations and  a  promise  to  extend 
plaintifTs  notes  so  as  to  meet  the  matu- 
rity of  the  bonded  debt,  if  defendant's 
representations  in  that  respect  should 
prove  untrue,  closed  the  transaction  with 
defendant;  that  plaintiff  would  not  hai-e 
purchased,  except  for  such  representa- 
tions and  promise ;  that  defendant  fur- 
ther misrepresented  the  quality  of  the 
coal,  and  plaintiff  in'  purchasing  relied 
upon  that  misrepresentation  also;  that  by 
reason    of  the   poor    quality  of   the   coal 
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the  mine  was  practically  valueless;  and 
that  npon  discovery  of  the  true  maturity 
ol  the  bonded  debt  defendant  refused 
pbjntiff's  demand  for  an  extension  of 
the  notes  as  promised.  The  prayer  was 
for  (]}  a  temporary  injunction  restrain- 
ing foreclosure  of  the  mortgage,  and  a 
reftrtnce  to  ascertain  the  true  value  of 
the  lease,  with  abatement  of  purchase 
price  to  conform;  (3)  a  rescission  in  toto 
if  upon  reference  the  property  was  found 
practically  valueless;  (3)  reformation  of 
the  maturity  of  the  mortgage  and  notes 
90  as  to  meet  the  maturity  of  the  bonded 
debt,  such  extension  to  run  until  all 
liens  against  the  property  were  removed. 
The  answer  contained  a  demurrer  for 
mat  of  equity  in  the  bill  and  sworn  de- 
nials, but  admitted  the  statements  as  to 
quality  as  expressions  of  opinion.  Held, 
thai  the  toill  was  defective  as  a  bill  for 
rescission,  since  it  failed  to  offer  resti- 
tution of  the  property,  or  to  show  suffi- 
cient reason  for  such  failure.  Consum- 
ers Coal,  et'-.,  Co.  v.  Yarbrough,  194  Ala, 
WZ.  69  So.  SOT. 

HecessiQr  for  OSeritiK  to  Pay  Interest 
-Wilks  V.  Wilks,  176  Ala.  isi.  57  So. 
776.  See  the  title  CANCELLATION 
OF  INSTRUMENTS,  g  32  (4),  vol.  2. 
p,  COS. 

Insufficiency  of  Offer.  —  A  bill  by  a 
mortgagor  and  his  wife  to  cancel  a  mort- 
gage on  his  homestead,  on  the  ground 
that  the  wife's  acknowledgment  was  not 
in  accordance  with  statute,  is  defective 
where  there  is  no  offer  to  return  the 
proceeds  of  the  mortgage.  Mathews  v. 
Carroll  Mercantile  Co.,  19S  Ala.  501,  TO 
So.  143.  • 

)  ■  (e>  Prand  in  GeaeraL 

AllcKinc  Fraud  in  General  Terms.  — 
Where  a  wife  sued  to  cancel  written  in- 
struments superseding  an  oral  antenup- 
tial agreement  between  herself  and  hus- 
band on  the  ground  that  such  instru- 
ments were  procured  by  fraud,  the  facts 
out  of  which  such  fraud  were  supposed 
to  have  arisen  should  have  been  pleaded. 
Cannon  v.  Birmingham  Trust,  etc.,  Co., 
194  Ala,  469.  69  So.  934. 

Inanfficient  Allesation  of  Fraud.  —  A 
bill  for  cancellation  of  a  note  and  mort- 
gage on  the  ground  that  their  execution 


and  delivery  was  induced  by  material 
misrepresentation  that  the  Excise  Com- 
mission had  consented  to  a  transfer  of  a 
retail  liquor  license,  when  in  fact,  no 
such  consent  had  been  given  was  de- 
murrable,  'if  it  did  not  allege  that  the 
license  was  not  in  fact  properly  and  le- 
gally transferred  to  complainant  by  such 
Excise  Commission.  Greil  Bros.  Co. 
V.  McLain.  197  Ala.  136,  72  So.  416. 

A  husband's  bill  to  cancel  deed  to  his 
wife  for  fraud  in  its  procurement  alleg- 
ing that  she  agreed  to  return  to  live  with 
him,  if  he  would  make  the  deed  and  quit 
drinking,  and  that,  after  returning,  she 
left  him  within  a  month  and  never  in- 
tended to  live  with  him  except  long 
enough  to  secure  the  land,  was  defective 
in  not  negativing  just  cause  for  her 
leaving  him  after  her  return  under  his 
agreement  to  make  the  deed  and  stop 
drinking.  Olson  v.  Olson  (Ala.).  75  So. 
313. 

§  S9  (7)   Incapacity,  Dureaa,  and  Undue 
Influence. 

Grantee's  Knowlcdce  of  Qrantor'a  In- 
■anity.— Under  Code  1907,  S  3347,  pro- 
viding that  when  any  person  shall,  in 
good  faith  and  for  a  valuable  considera- 
tion, purchase  real  estate  from  an  insane 
person  without  notice  of  his  insanity, 
the  conveyance  is  not  void,  but  that  the 
insane  person  may  recover  the  differ- 
ence between  the  market  valve  of  the 
[and  and  the  price  paid,  and  §  3348,  pro- 
viding that  except  as  provided  in  the 
preceeding  section,  contracts  of  insane 
persons  are  void,  a  bill  seeking  cancella- 
tion of  insane  person's  conveyance  held 
insufficient  because  not  alleging  gran- 
tee's knowledge  of  grantor's  insanity. 
Hale  r.  Hale  (Ala.),  75  So.  150. 
§  39^.  — —  CroBB-^ill,  Cross-Complaint, 
or  Counterclaim  for  Cancellation. 

Cross-Bill  Setting  19  Equitable  lieti^ 
On  bill  to  set  aside  a  conveyance,  a 
cross-bill,  setting  up  an  equitable  lien 
for  loans  to  pay  incumbrances  and  make 
improvements,  held  prpper.  Lewis  v. 
Davis  (Ala.),  73  So.  419. 
§  33J4. Demurrer. 

Bill  Showing  Transfer  of  Note.— While 
a  prayer  for  the  unconditional   cancella- 
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tion  or  restoration  of  a  not«,  shown  to 
have  be«n  transferred  by  defendant  to 
a  purchaser,  might  render  a  bill  demur- 
rable in  part,  a  prayer  for  the  return  of 
a  note,  the  execution  of  which  was  in- 
duced ty  fraud,  or,  in  default  thereof,  a 
decree  for  the  amount  of  the  note,  held 
not  to  render  the  bill  demurrable,  though 
the  bill  showed  that  the  note  had  been 
transferred  by  defendant.  Southern 
States  Fire  Ins.  Co.  v.  Kelley.  186  Ala. 
259,  S5  So.  328. 

§  M. Issues,  Proof,  and  Variance. 

Where  Proof  Not  Pertinent.  —  In  ac- 
tion to  cancel  mortgage  given  to  secure 
payment  for  legal  services  and  payment 
of  certain  amount  to  a  divorced  wife, 
it  is  not  pertinent  to  the  proceeding  that 
the  wife  has  not  received  the  amount 
due  her.  ■  Blair  v.  Jones  (Ala.),  78  So.  69, 
§  4S.  Relief  Awarded. 
§  U.  —  Alternative,  Additional,  or  In- 
cidental Equitable  Relief. 

Bill  Embodying  Another  Instrument 
imder  Which  Defendant  Could  Hold.  — 
Complainant  wife,  suing  defendant  trust 
company  for  cancellation  of  instrument 
and  recovery  of  funds  held  thereunder, 
embodying  in  her  bill  another  instrument 
under  which  defendant  could  hold,  upon 
cancellation  of  the  first  instrument  could 
not  recover  the  property.  Cannon  t: 
Birmingham  Trust,  etc..  Co.,  194  Ala. 
469,  69  So.  934. 


When  Accountinc  Blay  Be  Asked.  — 
On  bill  for  rescission  of  contract,  ac- 
counting may  be  asked  and  granted, 
even  though  the  bill  fail  as  to  rescission. 
Smith  &  Sons  v.  Securities  Co.  (Ala.), 
73  So.  892. 
g  47. Relief  to  Defendant. 

Improvements  on  Land.  —  Dean  v. 
Roberts,  182  Ala.  221,  62  So.  44.  See  thi 
title  CANCELLATION  OF  INSTRU- 
MENTS, S  47,  vol.  a.  p.  613. 

Instruments  Securing  Attorney's  Fee 
—Decree  for  Half  Fee.  —  Birmingham 
Lot  Co.  V.  Taylor,  IBS  Ala.  239.  62  So. 
521.  See  the  title  CANCELLATION 
OF  INSTRUMENTS.  §  47.  vol.  2.  p.  813. 

Cross-Bills  Setting  up  Merely  Defen- 
sive Hatter.  —  Where  complainant  was 
denied  relief  on  his  hill  to  cancel  certain 
conveyances,  defendants  who  filed  cross- 
bills setting  up  merely  defensive  matter, 
no  independent  equity  being  shown,  was 
entitled  to  no  affirmative  relief.  Sellers 
V.  Kniaht,  185  Ala.  96.  64  So.  329. 
§  49.  Costs. 

Plaintiff  Prevailing  in  Part.  —  Where 
defendants  look  and  filed  a  voidable 
conveyance  which  constituted  a  cloud  on 
complainant's  title,  necessitating  the  fil- 
ing of  a  liill  to  set  aside  the  conveyance. 
convplainants,  though  they  did  not  secure 
vacation  of  other  conveyances  as  sought, 
are  entitled  to  costs.  Chance  v.  Chap- 
man, 195  Ala.  513,  70  So.  676,  cited  in 
notes  in  L.  R.  A.  1916D.  383,  38S. 


Capital  Stock. 

See  post.  CORPORATIONS. 

Care— Cai«li 


See    post.    CARRIERS;    MASTER    AND    SERVANT;    NEGLIGENCE; 
ROADS. 
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CARRIERS. 

I.   Control  and  Begnlation  of  Oommon  Oarriers. 

(A")    In  General. 

§  1.  Who  Are  Common  Carriers. 

§  3.  Chaises. 

§  4.  Preferences  and  Discriminations. 

§  5.  Proceedings  to  Enforce  or  to  Prevent  Enforcement  of  Reg- 
ulations. 
(B)   Interstate  and  International  Transportation. 

§   10.  Charges  in  General. 

§  lO'/i.  Schedule  of  Rates. 

§  UK-  Judicial  Proceedings  to  Enforce  Regulations. 

§  12.  Contracts  in  Violation  of  Regulations. 

§  12^.  Damages  for  Violation  of  Regulations. 

H.    Carriage  '^of  Ooods. 

(B)  Bills  of  Lading,  Shipping  Receipts,  and  Special  Contracts. 
§  18.  What  Law  Governs. 

§  ISyi.  Duty  to  Give  Bill  of  Lading  or  Receipt. 

§  19.  Authority  of  Agents  and  Employees. 

§  21.  Construction  and  Operation  of  Bill  of  Lading, 

§  22.  As  a  Receipt. 

§  23.  As  a  Contract. 

§  24.  Negotiability  and  Transfer  of  Bill  of  Lading, 

§  27.  Rights    and    Liabilities  of  Transferee    as    to    Persons 

Other  than  Carrier. 
§  35.  Actions  for  Breach  of  Contract.  i 

§  35   (1)   Pleading. 

§  35  (2)  Evidence. 

§  35  (3)   Damages. 

(C)  Custody  and  Control  of  Goods. 

§  36j4.  Rights  of  Consignor  and  Consignee  in  General. 
§  38.  Actions  by  or  against  Carriers  in  Respect  to  Goods. 

§  38  (1)  Title  to  Maintain  Action  in  General. 

§  38  (2)  Right  of  Consignor  to  Sue  Carrier. 

§  38  (3)   Right  of  Consignee  to  Sue  Carrier. 

(D)  Transportation  and  Delivery  by  Carrier. 

§  40.  To  Whom  Delivery  May   Be  Made. 

§  42.  Place  of  Delivery. 

§  44.  Duties  of  Carrier  in  Making  Delivery. 

§  46.  Acts  Constituting  Delivery, 

§  47.  Failure  or  Refusal  of  Consignee  to  Receive  Goods. 

§  50.  Liability  for  Misdelivery. 

§  51.  Actions  for  Failure  to  Deliver  or  Misdelivery, 

(E)  Delay  in  Transportation  or  Delivery. 
§  Siyi.  Diligence  Required  of  Carrier. 
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§  52.  Liability  of  Carrier  for  Delay. 
§  54,  Actions  for  Delay, 

§  55.  Pleading. 

§  56.  Evidence. 

§  57.  Damages. 

§  57  (1)  Elements  apd  Measure  of  Damages  in  General. 

§  57  (2)   Special   Damage  Dependent  on   Knowledge  of    Cir- 
cumstances. 

§  57  (3)  Excessive  Damages. 

§  57  (4)   Punitive  Damages. , 

(F)  Loss  of  or  Injury  to  Goods. 

§  60.  Nature  of  Liability  as  Common  Carrier. 
§  6\y2.  Character  and  Value  of  Goods. 
§  65.  Termination  of  Liability. 
§  73.  Actions  for  Loss  or  Injury. 

§  74.  Nature  and   Form. 

§  77.  Pleading. 

§  78. [Presumptions  and  Burden  of  Proof. 

§  79.  Admissibility  of   Evidence. 

§  80.  Sufficiency   of   Evidence. 

§  81.  Damages. 

§  83.  Instructions. 

(G)  Carrier  as  Warehouseman. 

§  84.  Change  in  Nature  of  Liability  of  Carrier  in  General. 
§  87.  Duties  of  Carrier  as  Warehouseman. 
(H)  Limitation  of  Liability. 
§  90'/2.  What  Uw  Governs. 
§  9J.  Liabilities  Subject  to  Limitation. 

§  92.  In   General. 

§  94.  Mode  or  Form  of  Limitation. 

§  95.  In  General. 

§  101.  Limitation  of  Amount  of  Liability. 

§  101   (1)   In  General. 

§  101   (3)  Loss   Caused   by  Negligence   or   Wrongful   Act    of 
Carrier. 
§  102.  Requirement  of  Notice  of  Loss. 
§  103.  Limitation  of   Liability  as  Ground  of  Defense. 

§  104.  Pleading. 

(I)  Connecting  Carriers. 

§  107^.  Who  Are  Connecting  Carriers. 

§  109.  Special  Contracts  for  Through  Transportation. 

§  110.  Dehvery  to  Succeeding  Carrier. 

§  112.  Loss  of  or  Injury  to  Goods. 

§  112  (1)  Liabihty  in   General. 

§  112  (3)  Liability  of  Initial  Carrier. 

§  112  (4)  Liability  of  Intermediate  or  Last  Carrier. 
§  113.  Carrier  as  Forwarder  or  Warehouseman. 
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§  1143^.  Actions  against  Connecting  Carriers. 

§  lU'/iA.  Parties. 

§  116.  .Evidence. 

§  116  (1)  Presumptions  and  Burden  of  Proof. 
§  116  (3)  SuiBciency  of  Evidence. 

§  117.  Trial.. 

(J)   Chaises  and  Liens. 

§  117J^.  Rights  of  Carrier  in  General. 

§  118.  Rates  of  Freight. 

§  121.  Rights  of  Corinecting  Carriers. 

§  122,  I'ersons  Liable  ,for  Charges. 

§  123.  Actions  for  Chaises. 
m.  Carriage  of  Live  Stodk. 

§   128.  Duty  to  Receive  for  Transportation. 
§   128J4.  Special  Contracts  for  Transportation. 
§   129.  Duties  in  Respect  to  Transportation. 

§   131.  Food,  Water,  and  Rest. 

§   138.  Limitation  of  Liability. 

§  138  (3)   Power  to  Impose    Conditions   with    Regard    to   Giving 
Notice  of  Loss. 

§  138  (4)  Power  to  Impose  Duties  on  Shipper  as  to  Care  of  Stock, 

§  138  (6)  Operation  and  Effect  of  Limitation  of  Amount  of  Lia- 
biUty. 

§  138  (7)  Operation  and   Effect  of   Stipulations  Requiring   Ship- 
per to  Load,  Unload,  and  Care  for  Stock. 

§  138  (8)  deration  and  Effect  of  Stipulation  for  Notice  of  Claim 
for  Damages.  , 

§  138  (9)  Waiver  of  Notice  or  of  Defects  Therein. 
§   139.  Connecting  Carriers. 
§  140.  Actions  against  Carriers  of  Live  Stock. 

§  143.  Defenses. 

§  144.  Pleading. 

§  144  (2)  Plea. 

§  144  (3)  Replication. 
§   145.  Evidence. 

§  145   (1)  Presumptions  and  Burden  of  Proof. 

§  145   (la)  In  General. 

§  145   (lb)  Limitation  of  Liability. 

§  145   (2)  Admissibility  of  Evidence  in  General. 

§  145  (3)  Weight  and  Sufficiency  of  Evidence  in  General. 
§   147.  Trial. 

§  147  (1)  Questions  for  Jury  in  General. 

§  147  (6)  Instructions. 

§  147  (8)  Care  of  Stock  by  Carrier. 

§  147  (9)  Limitation  of  Liability. 

IV.  Carriage  of  Passengers. 
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(A)  Relation  between  Carrier  and  Passenger. 
§  149.  Who  Are  Carriers. 

§  151.  Who  Are  Passengers. 

§  152.  :  In  General. 

§  153.  Payment  of  Fare. 

§  156.  Conveyances  and  Places  Not  Proper  for  Passengers. 

§  158.  Pleading. 

§  159.  Evidence. 

§   160.  Gommencement  and  Termination. of  Relation. 

§  160  (1)   In  General. 

§  160  (2)  Going  to  or  Awaiting  Train. 

§  160  (3)  Reaching  Destination  and  Leaving  Train  on  Car- 
rier's Premises. 

(B)  Fares,  Tickets,  and  Special  Contracts. 

§  162.  Acts  and  Statements  of  Agents  or  Employees. 
§  162^.  Nature  and  Effect  of  Ticket  in  General. 
§  162>3a.  Passes. 
§  162'/i'h.  Special  Contracts  for  Transportation. 

(C)  Performance  of  Contract  of  Transportation. 

§  163.  Duties  as  to  Transportation  in  General. 
§  166.  Receiving  and  Taking  up  Passengers. 
§  166;^.  Accommodations  during  Transit. 
§  167.  Rules  of  Carrier. 

§  168.  Changes  and  Transfers  to  Connecting  Lines. 
§  169.  Carrying  to  and  Stopping  at  Destination. 
§  170.  Discharging  and  Setting  Down  Passengers. 
§  171.  Actions  Arising  Out  of  Breach  of  Contract. 

§  171  >2.  Nature  and  Form. 

§  172.  -^ —  Pleading. 

§  172  (1)  Complaint. 

§  172  (3)  Issues,  Proof  and  Variance. 

§  173.  Evidence. 

§  174.  Damages. 

§  174  (1)  Elements  and  Measure  of  Damages  in  General. 

§  174  (3)   Mental   Suffering. 

§  174  (4)  Exemplary   Damages. 

§  174  (5)   Excessive  Damages. 
§  175.  Trial, 

§  175   (O  Questions  for  Jury. 

§  175  (2)  Instructions. 

(D)  Personal  Injuries. 

§  176.  Care  Required  and  Liability  of  Carrier  in  General. 
§  176  (1)  Care  Required  in  General. 
§  176  (2)  Liability  of  Street  Railroad  Companies. 
§  176  (3)  Liability  as  to  Passenger  in  Station. 
§  176  (6)  Care  as  to  Passengers  Who  Do  Not  Pay  Fare, 
§  176  (7)  Liability  of  Carrier  Not  a  Common  Carrier    of 
Passengers, 
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§   178.  Persons  to  Whom  Carrier  Is  Liable. 

§  179,  Acts  or  Omissions  of  Carrier's  Employees. 

§  179  (1)  Who  Are  Employees. 

§  179  (2)   For  What  Acts  of  Employee  Carrier  Liable  in  Gen- 
eral. 

§  179  (3)  Assault  or  Personal  Violence. 

§  179  (4)  Abusive  and   Insulting  Language. 
§  180.  Acts  of  Fellow  Passengers  or  Other  Third  Persons. 

§  180  (1)   Duty  to  Protect  Passengers  from  Acts'  of  Fellow 
Passengers. 

§  180  (2)  Acts  of  Third  Persons  in  General. 
§  182.  Condition  and  Use  of  Premises. 

§  182  (1)   In  General. 

§  182  (2)  Duty  with  Regard  to  Means  of  Entrance  to  and 
Exit  from  Premises. 

§  182  (3)  Duty  to  Keep  Premises  Lighted. 
§  183.  Taking  up  Passengers. 

§  183  (!4)  In  General. 

§  183  (1)   Starting   Car   Prematurely   or  .■\llowing  Passenger 
Insufficient  Time  to  Board  Car, 
§  184.  Sufficiency  and  Safety  of  Means  of  Transportation. 

§  185.  In  General. 

§  186.  Railroad  I^ocomotives  and  Cars. 

g  189,  Management  of  Conveyances. 

§  190.  In  General. 

§  191.  Overloading  or  Crowding. 

§  192.  Rate  of  Speed. 

§  193. Sudden  Jerks  and  Jolts. 

§  196.  Protection  of  Passengers  from  Incidental  Dangers. 
§  197.  Setting  Down  Passengers. 

§  197  (1)  In  General. 

§  197  (2)  Starting  Train  before  Passenger  Has  Alighted  or 
While   He   Is,  Alighting. 

§  197  (3)  Starting  Street  Car  before  Passenger  Has  Alighted 
or  While  He  Is  Alighting. 

§  197  (6)  Duty  to  Assist  Passenger  in  Alighting. 

§  197  (9)   Passenger  Leaving  Station  or  Car  at  Other  than 
Regular  Station  or  Place. 
§  198.  Care  as  to  Persons  Accompanying  Passengers. 
S  199.  Proximate  Cause  of  Injury. 

§  199  (H)   In  General. 

§  199  (4)  Negligence  of    Third   Person   Contributing    to  In- 
jury. 
§  200.  Companies  or  Persons  Liable. 
§  201.  Actions  for  Injuries. 
§  204.  Pleading. 
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§  204  (1)  Declaration,  Complaint,  or  Petition  in  General, 

§  204  (2)  Allegations  as  to  Relation  of  Carrier  and  Passen- 
ger. 

§  204  (3)  Allegations  as  to  Negligence  in  General. 

I  204  (4)  Wanton  or  Willful  Injury. 

§  204  (5a)  Negligent  Acts  of  Employees. 

§  204  (5b)  Wanton  or  Willful  Acts. 

§  204  (5c)   Assaults  or  Abusive  Language. 

§  204  (5d)  Acts   of   Fellow   Passengers   and   Third   Persons. 

§  204  (7)  Management  of   Conveyances. 

§  204  (8)   Setting  Down  Passengers. 

§  204  (9)  Averments  as  to  Proximate  Cause. 

§  204  (11)   Plea  or  Answer. 
§  205. Issues,  Proof  and  Variance. 

§  205  (1)  Issues  Raised  by  and  Evidence  Admissible  under 
Pleadings. 

§  205  (2)  Matters  Admissible  under  General  Denial. 

§  205  (3)   Matters  to  Be  Proved. 

§  205  (4)  Variance  between  Allegations  and  Proof. 
§  206. Presumptions  and  Burden  of  Proof. 

§  206  (1)  In  General. 

§  206  (3)  Where  Injury  Is  Caused  by  Sudden  Jerks  or  by 
Suddenly  or  Prematurely  Starting  Car. 

§  206  (4)  Where  Injuries  Are  Caused  by  Collision,  Derail- 
ment, or  Breaking  of  Machinery,  etc.,  and  De- 
fects Therein. 

§  206  (6)  Where  Acts  Committed  by"Third  Persons. 
§  207.  Admis,sibility  of  Evidence. 

§  207  (1)  In  General. 

§  207  (2)  Relation  of  Carrier  and  Passenger. 

§  207  (4)  Acts  or  Omissions,  and  Competency  of  Carrier's 
Employees.  ^ 

§  207  (7)  Taking  up  and  Setting  Down  Passengers. 

§  207  (9)  Other  .Accidents  or  Similar  Transactions. 

§  207  (10)  Custom  or  Course  of  Business. 

§  208.  Sufficiency  of  Evidence. 

§  209. Damages. 

§  209  (2)  Elements  of  Damage  for  Assault  or  Insulting  Lan- 
guage by  Employee  or  Fellow  Passengers. 

§  209  (4)  Excessive  Damages. 
§  210.  Questions   for  Jury. 

§  210  (I)   In  General. 

§  210  (2)  Existence  of  Relation  of  Carrier  and  Passenger. 

§  210  (3)  Acts  or  Omissions  of  Carrier's  Employees. 

§  210  (5)  Acts  of  Fellow  Passengers  or  Other  Persons. 

§  210  (6)  Starting  or  Moving  Car  While  Passenger  Is  Board- 
ing Same. 
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§  210  i^yi)  Operation  of  Trains  at  Places  Where  Passengers 
Are  Being  Received  or  Discharged. 

§  210     (7)  Railroad  Locomotives  and  Cars. 

§  210  (11J4)  Collision. 

§  210  (12)     Setting  Down  Passengers  in  General. 

§  210  (13)   Starting    or   Moving    Car   While    Passenger   ils 
Alighting. 

§  210  (16)   Proximate  Cause  of  Injury. 

§  210  (17)  Exemplary   Damages. 
§  211.  Instructions. 

§  211  (/O  In  General. 

§  211   (2)  Degree  of  Care  Required  in  General. 

§  211   (3)  Acts   of   Carrier's  [Employees,   Fellow   Passengers, 
or  Third  Persons. 

§  211   (3}-i)   Setting   Down    Passengers   in   General. 

§  211   (4)  Starting  or  Moving  Car  While  Passenger  Is  Board- 
ing Same. 

§  211   (10)   Proximate  Cause  of  Injury. 

§  211   (II)   Presumptions  and  Burden  of  Proof. 
(E)  Contributory  Negligence  of  Person  Injured. 

§  212.  .application  of  the  Doctrine  to  Carriers  in  General. 

§  21214.  Care  Required  of  Passengers  in  General. 

§  213.  Awaiting  and   Seeking  Transportation. 

§  214.  Entering  Conveyance. 

§  215.  In  Transit. 

§  216.  Dangerous  Position. 

§  216  (y^)   In  General. 

§  216  (2)  Riding  on  Platform. 
§  218.  Leaving  Conveyance.         , 

§  218  (2)  Preparing  to  Leave  Conveyance  before  It  Stops. 

§  218  (3)   Alighting  at  Place  Other  than  Station  or  Platform. 

§  218  (4)   Alighting  from  Moving  Train  or  Car  in  General. 
§  223.  Proximate'  Cause  of  Injury. 
§  224.  Willful  Injury  by  Carrier's  Employees. 
§  225.  Contributory  Negligence  as  Ground  of  Defense. 

§  226.  Pleading. 

§  228.  Admissibility  of  Evidence. 

§  229. Sufficiency  of  Evidence. 

§  230.  Questions   for  Jury. 

§  230  (1)   In  General. 

§  230  (lyi)  Awaiting  and   Seeking   Transportation. 

§  230  (3)   Boarding  Moving  Conveyance. 

§  230  (4)  Conduct  While  in  Transit  in  General. 

§  230  (5)  Riding  on  Platform. 

§  230  (5j/$)  Riding  on  Steps  or  Footboard. 

§  230  (8)  Alighting  from  Moving  Conveyance. 

§  230  (12)  Acts  in  Emergencies. 
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§  230  (14)  Proximate  Cause  of  Injury. 

§  231.  Instructions. 

§  231  (1)  In  General. 

§  231   (2)  Awaiting  and  Seeking  Transportation. 

§  231   (5)  Alighting  from  Moving  Conveyance. 

(F)  Ejection  of  Passengers  and  Intruders. 
§  231}^.  Rights  of  Carrier  in  General. 

§  233.  Failure  to  Procure  Ticket  or  Pay  Fare. 

§  234.  In  General. 

§  235.  Defective  or  Invalid  Tickets. 

§  237.  Tender  or  Payment  of  Fare  to  Avoid  Ejection. 

§  251,  Actions  for  Wrongful  Ejection. 
§  253.  Pleading. 

§  253  (1)  Declaration,  Complaint,  or  Petition. 

§  253  (2)  Plea  or  Answer. 

§  253  (4)   Issues,  Proof  and  Variance. 
§  254.  Evidence. 

§  254  (1)  Presumptions  and  Buraen  of  Proof. 

§  254  (2)  Admissibility  in  General. 

§  254  (3)  Weight  and  Sufficiency. 
§  255.  Damages. 

§  255  (1)  Elements  in  General. 

§  255  (4)  Exemplary  Damages. 

§  255  (5)   Inadequate   or  Excessive   Damages. 

§  256. Questions  for  Jury. 

§  257.  Instructions. 

§  257^4.  Verdict  and   Findings. 

(G)  Passengers'  Effects, 

§  259.  Articles  Constituting  Personal  Baggage. 
§  259>^.  Extra  Baggage  and  Special  Contracts. 
§  262,  Loss  or  Injury. 

§  263.  Baggage  in  General. 

§  263>2.  Merchandise  Other  than   Personal   Baggage. 

§  264yi.  Property  under  Control  of  Passenger. 

§  266.  Carrier  as  Warehouseman. 
§  268.  Connecting  Carriers. 
§  269.  Actions. 

§  269  (1)   Rights  of  Action. 

§  269  (2)   Pleading. 

§  269  (3)   Evidence. 

§  269  (4)   Damages. 

§  269  (5)  Questions  for  Jury, 

§  269  (6)   Instructions. 
(H)   Palace  Cars  and  Sleeping  Cars. 

§  272.  Contracts  for  Accommodations. 
§  275.  Companies  and  Persons  Liable. 
§  276,  Actions  for  Breach  of  Contract. 
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Cross  References. 
See  the  title  CARRIERS,  vol.  2,  p.  616,  and  references  there  given. 
In  addition,  see  post,  COMMERCE;  MASTER  AND  SERVANT;  RAILROADS; 
SHIPPING;    STREET    RAILROADS;    TELEGRAPHS    AND    TELEPHONES. 


L    CONTROL    AND    REGULATION 
OP    COMMON    CARRIERS. 

(A)  IN  GENERAL. 

I   1.  Who  are  Commmi  Carriers. 

A  liveryman  is  not  a  common  carrier. 
Georgia  Life  Ins.  Co.  v.  Easter,  1B9  AU. 
472,  66  So.  5H,  L.  R.  A.  IfliaC,  456. 
S  S.  Charfcs. 

Scope  and  Effect  of  Regulations  in 
GeneraL— Acts  1907,  p.  80,  fixing  the  max- 
imum rate  on  intrastate  freight,  and  amen- 
ded by  Acts  1907,  p.  711,  giving  the  Rail- 
road Commission  authority  to  change  the 
rate,  not  mentioning  or  attempting  to  pro- 
vide special  or  preferential  rates,  relates  to 
regular  or  normal  rates,  and  does  not 
afffcct  a  voluntary  special  or  preferential 
rate.  State  v.  Louisville,  etc.,  R.  Co , 
197  Ala.  303,  TS  So.  4»4. 

Under  Acts  1907,  p.  SO,  fixing  the  max- 
imum rate  on  intrastate  freight  as  being 
the  rate  in  force  on  January  1,  1907.  i 
subsequent  amendment  on  page  711  giv- 
ing the  Railroad  Commission  authority 
to  change  the  rate,  the  maximum  rate 
Axed  by  the  first  act  would  prevail  un- 
til it  was  changed  by  the  Railroad  Com- 
mission under  the  authority  of  the  sub- 
sequent act.  State  v.  Louisville,  etc.,  R. 
Co.,  197  Ala.  203.  7a  So.  494. 

Under  Acts  1907  (Sp.  Sess.)  p.  40,  § 
14!^.  giving  the  Railroad  Commission  au- 
thority to  permit  preferential  industrial 
rates,  in  the  case  of  a  non-emergency 
special  industrial  rate,  there  must  be  an 
afiirmative  a-pproval  of  record  by  the 
Railroad  Commission,  as  a  condition  pre- 
cedent to  the  establishment  of  the  rate, 
and  the  attorney  general  had  Authority 
in  the  name  of  the  state  to  enjoin  it 
State  V.  Louisville,  etc.,  R.  Co.,  197  Ala. 
203,  72  So.  494. 

Acts  1907  (Sp.  Sess.)  p.  40,  §  145^,  giv- 
ing the  Railroad,  Commission  authority 
to  permit  common  carriers  to  establish 
special  preferential  industrial  rates,  does 
not    authorize   the    Railroad    Commission 


to  establish  special  rates  or  require  their 
continuance,  but  only  to  approve  special 
rates  submitted  by  a  carrier,  who  may 
withdraw  them  at  will.  State  v.  Louis- 
ville, etc.,  R.  Co., .  197  Ala.  203,  72  So. 
494. 

Extra  Ctiargea  When  Passenger  Has 
No  Ticket — An  order  of  the  Railroad 
Commission  authorizing  an  extra  charge 
where  a  passenger  has  no  ticket  held  au- 
thorized by  Laws  1907,  p.  711,  regardless 
of  Code  1907,  g  5563.  Kimbrell  v.  Louis- 
ville, etc.,  R.  Co..  191  Ala.  393,  67  So.  886, 
cited  in  notes  in  Ann.  Cas.  1917A,  B7S; 
Ann.  Cas.  1917C,  58. 

Construction  of  Tariff.— That  a  railway 
company  may  have  given  a  similar  tariS 
a  different  construction  held  not  to  re- 
quire or  justify  the  court  in  giving  an 
unambiguous  tariff  a  construction  con- 
trary to  the  language  used.  Priebe  v. 
Southern  R.  Co.   (Ala.).  75  So.  409. 

Applying  Order  to  R^road  Not  Spe- 
cifically Named. — An  order  of  the  Railroad 
Commission  relating  to  charges,  indicat- 
ing that  it  applies  to  all  railroads,  but 
naming  several  roads  specificaliy,  will  be 
construed  to  apply  to  one  not  specifically 
named,  as  otherwise  it  might  be  void 
for  .discrimination,  Kimbrell  v.  Louis- 
ville, etc.,  (R.  Co.,  191  Ala.  398,  67  So. 
68S. 

Hilling  and  Transit  Privilege. — Under 
a  railroad  tariff  giving  milling  and 
transit  privilege  on  milled  products  re- 
shipped  from  J.  over  certain  branch  lines 
to  certain  stations,  a  shipper  >was  not  en- 
titled to  such  privilege  on  products  re- 
shipped  from  J.  to  a  point  not  shown  to 
be  within  the  termination  of  the  lines 
defined  by  terminals,  or  to  be  on  any  of 
the  branch  lines  mentioned  in  the  tariff. 
Priebe  v.  Southern  R.  Co.  (Ala.).  75  So. 
409. 

Shipper  held  not  entitled,  as  a  matter 
of  right,  to  mill  grain  in  transit  and  for- 
ward the  milled  product  under  the 
through  rate  in  force  from  the  point  of 
origin  to  ultimate  destination;  "milling  in 
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transit"  being  a  special  privilege  allow- 
able upon  extra  compensation  under  the 
direction  of  the  Interstate  Commerce 
Commission.  Priebe  v.  Southern  R,  Co. 
(Ala.),  66  So.  573. 

§  4.  FreferenceB  and  DiBcriminatitinft. 

Carrier,  owning  or  leasing  a  line  of 
road,  may  be  compelled  by  the  Public 
Service  Commission  to  give  equal  facil- 
ities to  all  persons  of  the  same  class,  and 
can  not  by  contract  with  some  custo- 
mers exempt  itself  from  treating  all 
alike.  Alabama  Cent.  R.  Co.  v.  Alabama 
Public  Service  Comm.  (Ala.),  76  So.  863. 

If  a  common  carrier,  having  a  mere 
license  to  use  rails  of  a  logging  company, 
has  by  its  contract  agreed  not  to  give 
equal  service  to  competitors  of  the  log- 
ging company,  it  can  not  be  compelled 
to  do  so,  though  the  contract  is  void; 
the  public  service  commission  not  fceing 
empowered  to  make  a  new  contract  for 
the  parties.  Alabama  Cent.  R.  Co.  v. 
Alabama  Public  Service  Comm.  (Ala.), 
76  So.  863. 

Conceding  a  contract  between  a  com- 
mon carrier  and  a  logging  company,  by 
which  the  carrier  was  allowed  to  use  the 
rails  of  a  logging  company  for  operating 
trains  on  condition  that  it  should  haul  no 
pine  logs  for  any  other  than  the  logging 
company,  was  void  as  to  the  condition, 
it  afforded  no  basis  for  requiring  the 
carrier  to  haul  pine  logs  for  another  per- 
son, since,  if  the  contract  were  void,  the 
carrier  had  no  rights  whatever,  and  could 
not  enter  and  use  the  rails,  and,  if  it  were 
valid,  it  could  not  be  interf erred  with. 
Alabama  .Cent.  R.  Co.  v.  Alabama  Pub- 
lic Service  Comm.   (Ala.).  76  So.  863. 

S  5.   Proceedings  to   Enforce  or  to   Pre- 
vent   Enforcement   of   Regulations. 
Enjoining     Unlawful     Rate.   —  Under 

Acts  1907  (Sup.  Sess.)  p.  40,  §  14^4.  giv- 
ing the  Railroad  Commission  authority 
to  permit  special  preferential  industrial 
rates,  a  special  rate  not  authorized  by  the 
commission  is  discriminatory  and  unlaw- 
ful, and  the  attorney  general  had  au- 
thority in  the  name  of  the  state  to  enjoin 
such  unlawlul  rate.  State  v.  Louisville, 
etc.,  R.  Co.,  19T  Ala.  203.  72   So.  494. 
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(B)    INTERSTATE    AND    INTERNA- 
TIONAL  TRANSPORTATION. 
§  10.  Charges  in  General. 

Under  the  interstate  commerce  act  the 
freight  rate  on  an  interstate  shipment  ii 
the  lawful  rate  existing  at  the  time  of  the 
shipment,  which  rate  the  carrier  is  re- 
quired to  collect.  Central,  etc.,  R.  Co. 
V.  Southern  Ferro  Concrete  Co.,  193 
Ala.  108,  68  So.  931. 
§  1(^.  Schedule  of  Rates. 

Interstate  Conunerce  Regnlatioiu,  §  S8, 
provides  that  a  carrier  may  apply  to 
through  rates  to  or  from  points  to  or 
from  which  no  joint  rate  is  published 
lawfully  published  bases,  local  or  pro- 
portional in  connection  with  other  law- 
fully published  tariffs.  Held,  that  such 
regulation  was  applicable  only  to  through 
fares  to  or  from  points  to  or  from  which 
no  joint  fare  was  published,  and  hence  did 
not  validate  a  ticket  for  interstate  trans- 
portation over  a  prohibited  route  in  .ac- 
cordance with  filed  tariffs,  where  there 
was  in  force  at  the  time  a  duly  published 
joint  rate  over  a  permitted  through  route, 
though  the  rate  charged  was  the  sum  of 
the  initial  carrier's  local  rate  and  a  joint 
rate,  and  prior  to  the  sale  of  the  ticket 
a  joint  circular'  had  been  issued  but  not 
filed,  establishing  the  through  route  and 
joint  rate  for  which  the  ticket  was  sold, 
and  was  therefore  ineffective,  as  provided 
by  Interstate  Commerce  Act  (Act  Feb.  4, 
1S«7.  «.  104.  84  Stat.  380  [U.  S.  Compt 
St.  IBOl,  p.  3156])  S  6,  as  amended  by  Act 
June  S9.  ,1906,  c.  »591,  §  2.  34  Stat.  588 
(U.  S.  Comp.  St.  Supp.  1911,  p.  1289).  Sea- 
board, etc.,  R.  Co.  V.  Patrick,  10  AU. 
App.  341.  6S  So.  437. 

Interstate  Commerce  Regulations,  % 
36,  held  not  to  validate  a  ticket  for  in- 
terstate transportation  sold  at  a  local 
plus  a  joint  rate  over  a  route  prohibited 
by  tariffs  filed  with  the  Interstate  Com- 
merce Commission,  though,  prior  to  the 
sale,  a  joint  circular  had  been  issued  re- 
establishing such  route,  which  circular 
had  not  Ibeen  filed  with  the  c 
as  required  by  interst 
I  6,  as  amended.  Seaboard,  etc..  R.  Co. 
V.  Patrick,  10  Ala.  App.  341,  65  So.  437. 

Constmction  of  Tariff  Filed  with  Inter- 
state  Commerce  CommiBsiOn. — The    Kil- 


ranv  Google 


S§  10>4-18  Cm: 

by  Car  ■&  Foundry  Company  shipped  to 
its  own  order  its  cars  over  plaintiffs 
railroad  and  that  of  a  connecting  car- 
rier The  cars  were  not  sold  as  antici- 
pated and  were  left  on  the  tracks  of  con- 
necting carrier  for  some  time,  when  they 
were  ordered  returned.  On  return  plain- 
tiff paid  connecting  carrier  demurrage  or 
storage  charges,  and  now  Seeks  to  re- 
cover the  same  from  defendant.  Con- 
necting carrier's  tariff  of  storage  charges 
filed  with  interstate  commerce  commis- 
sion provided  that  freight,  except  com- 
pany material,  received  for  delivery  c 
held  for  forwarding  directions,  if  stored 
in  or  on  railroad  premises,  is  subject  to 
storage  regulations,  as  folloivs:  (a)  For 
unloaded  freight  not  removed  within  4S 
hours;  (b)  carload  freight  placed  on  de- 
livery tracks  and  subsequently  unloaded 
is  subject  to  demurrage  rules  while  in 
cars  and  to  storage  rules  after  unload- 
ing; (c)  for  unloaded  freight  upon  which 
free  time  allowed  has  expired  while  in 
cars;  (d)  for  freight  received  if  held  more 
-  than  48  hours  after  receipt.  Held,  that 
the  demurrage  or  storage  charge  ad- 
vanced by  plaintiff  to  connecting  carrier 
could  not  be  recovered  from  defendant,  as 
the  schedule  filed  was  not  applicable  to 
demurrage  or  storage  charges  on  cars 
standing  on  their  own  wheels  on  side 
tracks  of  connecting  carrier.  Louisville, 
etc.,  R.  Co.  V.  Kilby  Car,  etc..  Co.  (Ala.l. 
75  So.  394. 

i  11  H-  Judicial  Proceediiigs  to  Enforce 
Regulations. 

Waiver  of  Lien.  —  Liability  for  the 
fixed  freight  charges  is  not  affected  hy 
the  carrier's  waiver  or  loss  of  its  lien  on 
the  goods  by  delivery  without  collecting 
the  lawful  rate,  and  conference  ruling 
No.  314  of  the  interstate  commerce  com- 
mission of  May  1.  1911.  governing  a  car- 
rier's rights  to  collect  freight  under- 
charges, properly  left  it  to  the  court's 
having  jurisdiction  to  declare  in  each 
case  whether  the  consignor  or  consignee 
is  legally  liable  for  the  undercharges. 
Central,  etc.,  R.  Co.  v.  Southern  Ferfo. 
etc.  Co..  193  Ala.  108.  «8  So.  981. 
§  la.  Contracts  in  Violation  of  Repila- 
tioM. 

.^    complaint   against    a    railroad,    for 


failure  to  deliver  telegraphed  ticket 
promptly,  held  not  demurrable  as  show- 
ing that  the  agreement  to  telegraph  the 
ticket  was  ultra  vires  and  void  or  a  form 
of  undue  discrimination ,  although  not 
more  than  the  regular  fare  was  paid, 
since  the  expense  and  care  necessary  to 
telegraph  the  transportation  was  a  mere 
incidental  expense  to  be  attributed  to  de- 
fendant's  ■promotion  of  business  and 
service.  Southern  R.  Co.  v.  Rowe  (Ala.), 
73  So.  634. 

Estoppel  to  Exact  Laivfttl  Rate.  — ■ 
Since  under  Interstate  Commerce  Act  as 
amended  fcy  U.  S.  Comp.  St.  1901.  p.  3155, 
U.  S.  Comp.  Supp.  1909,  p.  1153,  U.  S. 
Comp.  St.  Supp,  1911,  p.  1309,  the  lawful 
rate  existing  at  the  time  is  the  only  rate 
which  a  carrier  may  collect,  it  can  not 
estop  itself  from  exacting  such  rate.  Cen- 
tral, etc.,  R.  Co.  V.  Birmingham  Sand, 
etc.,  Co.,  9  Ala.  App.  419.  84  So.  203,  cited 
in  notes  in  49  L.  R.  A.,  N.  S.,  93,  98,  100. 


A  consignee  can  not  maintain  an  ac- 
tion against  a  carrier  for  damages  from 
failure  to  have  the  lawful  freight  rate 
posted  and  kept  open  to  public  inspec- 
tion as  required  by  Interstate  Commerce 
Act,  notwithstanding  Interstate  Com- 
merce Act,  g  8,  making  a  common  carrier 
liable  to  a  person  injured  by  its  failure 
to  do  any  acts  required  to  be  done,  and 
H  9  and  S3,  providing  that  the  remedies 
given  by  the  act  are  cumulative  of  exist- 
ing remedies.  Central,  etc.,  R.  Co.  v. 
Birmingham  Sand,  etc.,  Co.,  9  Ala.  App. 

419,  64  So.  302. 

II.  CARRIAGE  OF  GOODS. 

(B)    BILLS   OF   LADING.    SHIPPING 
RECEIPTS,  AND  SPECIAL  CON- 
TRACTS, 
g  18.  What  Law  OoveniB. 

Federal  Laws.— -The  rights,  liabilities, 
and  remedies  of  parties  under  a  contract 
for  a  through  interstate  shipment  of  live 
stock  are  governed  alone  by  pertinent 
federal  laws.  Nashville,  etc.,  R.  Co.  v. 
Camper  (Ala.).  78  So.  93S.     ■ 

If  otherwise  entitled  to  recover,  the 
provisions  of  the  Carmack  Amendment 
should  be  accorded  appropriate  elTect  in 
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determining  the  li»bi1itr  of  the  carrier  to 
the  shipper  in  c&se  of  interstate  ship- 
ments. Nashville,  etc.,  R.  Co.  v.  Camper 
(Ala.).  78  So.  W5. 
}  IS  %.  Duty  to  Give  Bill  of  Ladinc  or 
Receipt 

Failure  to  Deliver  Receipt-^annack 
Amendment  —  An  express  company's 
failure  to  deliver  a  receipt  to  a  shipper 
as  required  by  the  iCarmack  Amendment 
to  the  Interstate  Commerce  Act  (Act 
Feb.  4,  1S87,  c.  104,  5  SO,  24  SUt.  3S«,  as 
amended  by  Act  June  2«,  l»oe,  c.  3591,  3 
7,  34  Stat  593  lU.  S.  Comp.  St  Supp. 
1811,  p.  1288])  imposes  on  the  company 
the  highest  responsibility,  and  the  law 
implies  from  the  conduct  of  the  parties 
an  obligation  on  its  part  to  deliver  to  the 
consignee  at  the  address  shown  on  the 
shipment  within  a  reasonable  time;  proof 
of  delivery  to  a  connecting  carrier  not 
exempting  from  liability  for  damages 
from  negligent  delay.  Southern  Exp. 
Co.  V,  Malone  (Ala.  App.),  78  So.  40B. 
9  IB.  Authority  of  Agents  and  Employ- 
ees. 

Issuance  of  Bill  tof  Lading  befwe  Re- 
ceipt of  GOoda,^ — An  agent  of  a  carrier 
has  no  authority  to  issue  a  bill  of  lading 
for  goods  'before  the  same  are  received 
for  shipment,  and  a  carrier  is  not  re- 
sponsible for  the  unauthorized  acts  of 
an  agent  issuing  a  bill  of  lading  before 
receiving  the  goods.  Louisville,  etc.,  R. 
Co.  V.  National  Park  Bank.  188  Ala. 
109,  6S  So.  1003. 

Code  1907,  S  ^^38,  does  not  make  a 
carrier  liable  for  the  act  of  an  agent  is- 
suing a  bill  of  lading  before  receiving  the 
goods,  unless  the  issue  of  bills  of  lading 
for  goods  received  is  within  the  scope  of 
the  agent's  duties.  Louisville,  etc.,  R. 
Co.  V.  National  Park  (Bank,  18B  Ala.  109, 
05  So.  1003. 

Code  1907,  §  6238,  does  not  authorize 
an  agent  having  power  to  issue  bills  of 
lading  for  property  received  to  empower 
third  persons  not  in  the  carrier's  employ 
or  in  the  prosecution  of  its  business  to 
issue  at  niit  bills  of  lading  without  receipt 
of  the  property  to  be  shipped.  National 
Park  Bank  v.  Louisville,  etc,  R.  Co. 
(Ala.),  74  So.  69. 

lis  of  Lading.— Code  1907. 


tietts  §§  18-27 

I  6136,  making  a  carrier  which  issues  s 
bill  of  lading  without  having  received  the 
property  described  therein  liable  to  an 
innocent  holder  of  the  bill,  imposes  sn.h 
liability  only  when  the  bill  was  issued 
by  an  agent  having  authority  to  issue 
genuine  bills,  or  by  some  one  under  his 
direction  or  authority,  so  as  to  malie  it 
his  own  act  but  does  not  make  the  car- 
rier iiapble  for  spurious  bills  of  lading  is- 
sued by  an  agent  who  had  only  authority  ' 
to  supervise  other  agents  authorized  to 
issue  bills  of  lading,  or  by  unauthorized 
persons  acting  under  that  agent.  Na- 
tional Park  Bank  v.  Louisville,  etc.,  R.  Co, 
(Ala.),  7*  So.  8». 

The  tact  that  cotton  had  been  previ- 
ously delivered  by  connecting  carriers 
upon  spurious  bills  of  lading  of  defend- 
ant does  not  show  that  the  issuance  ol 
subsequent  bills  of  lading  was  within  the 
scope  of  the  authority  of  defendant's 
agent.  National  Park  iBank  v.  Louis- 
ville, etc..  R.  Co.  (Ala.),  74  So.  B9. 
§  91.  Conatniction  and  Operation  oi  Bill 

of  Lading. 

3  SS. Ai  a  Receipt. 

In  Qeneral.  —  Williams  v.  Louisville, 
etc.,  R.  Co..  176  Ala.  638. 38  So.  315.  See  the 
title  CARRIERS,  g  22,  vol.  2.  p.  838. 

§  M. As  a  Contract 

Contract  to  Safely  Cany  and  Deliver 
—Failure  of  Shipper  to  Sign— Parol  Evi- 
dence.—Williams  V.  Louisville,  etc.,  R- 
Co..  176  .\la.  638,  5S  So.  319.  See  the 
title  CARRIERS.  5  23.  vol.  3.  p.  637. 
§  M.   Negotiability  and  Transfer  of  Bill 

of  Lading. 
§    tt.   Rights     and     Liabilities     of 

Transferee  as  to  Persona  Other  than 

Carrier. 
Title  to  Goods. — Where  the  consignor 
draws  upon  the  consignee,  and  the  draft 
'ith  bill  of  lading  attached  is  indorsed 
r  transferred  to  one  who  discounts  the 
draft,  a  special  property  in  the  goods 
passes    to    the    transferee,    subject    to   di- 

iture  by  acceptance  and  payment  of 
the  draft,  but  absolute  if  the  consignee 
refuses  to  accept  Hood  v.  Commercial 
Germania  Trust,  etc..  Bank.  12  Ala.  App. 
511,  67  So.  721,  certiorari  denied  in  Ex 
parte  Hood.  191  Ala.  663.  67  So.  1017. 
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Wbcre  consignor  deposited  draft  pay- 
able lo  himselF  and  properly  indorsed 
with  bill  of  lading  attached  with  bank, 
to  which  consignor  was  indebted  and  re- 
ceived credit,  held,  that  consignment  was 
not  siri>jeet  to  attachment,  as  special 
property  passed  Co  bank.  Owensboro 
Banking  Co.  v.  Buck  (Ala.  App.),  77  So. 
MO. 

Where  cotton  was  not  sold  absolutely 
to  debtor,  who  transferred  bill  of  lading 
to  bank,  such  property  was  not  subject 
to  bank's  lien.  Pei>ple's  Bank,  etc.,  Co. 
r.  Walthall  (Ala.).  75  So.  570. 

Trcspaas  againM  cVmalKoee  of  goods 
ud  sheriff,  leryinf  and  seuinc  in  con- 
•ignec's  action  against  consignor,  could 
be  brought  only  by  the  party  who  had 
discounted  consignor's  draft  with  ibill  of 
bding  attached,  and.  become  the  owner 
at  the  time  of  trespass.  Hood  v.  Commer- 
cia)  Germania,  etc..  Bank,  12  Ala.  App. 
ill.  67  So.  721.  certiorari  denied  in  Ex 
parte  Hood,  l»l  Ala.  663,  67  So.  1017. 

Sheriff's  levy  and  seizure  of  goods  in 
suit  against  consignor  by  consignee,  who 
Iiad  refused  to  accept  them  or  pay  the 
consignor's  draft,  held  a  trespass  as 
against  transferee  of  the  draft  and  bill 
of  lading,.  Hood  V.  Commercial  Ger- 
mania, etc..  Bank.  12  Ala.  App.  Sll,  67 
So.  721.  certiorari  denied  in  Ex  parte 
Hood.  191  Ala.  663,  67  So.  1017. 

S  U.  Actions  Cor  Breach  of  Contrmct. 
f  U  (1)  Pleadini. 

The  complaint,  in  an  action  by  a  buyer 
of  a  bill  of  lading,  against  the  carrier 
purporting  to  have  issued  it,  for  dam- 
ages suffered  as  the  proximate  result 
of  a  conspiracy  between  the  alleged 
shipper  and  the  carrier's  agent,  which  al- 
leges that  the  bill  was  spurious,  that  the 
agent  in  entering  into  the  conspiracy 
acted  within  the  scope  of  his  employ- 
ment, but  which  does  not  charge  that 
the  things  conspired  to  be  done  were 
within  the  scope  of  his  employment, 
does  not  stale  a  cause  of  action  against 
the  carrier,  either  at  common  law  or  un- 
der Code  1907,  S  6136,  making  a  carrier, 
issuing  a  bill  of  lading  without  having 
received  the  goods,  liable  to  any  person 
receiving  the  bill.    Louisville,  etc.,  R.  Co. 
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V.   National  Park  Bank,  1S8  Ala.  10ft,  «S 
So.  1003. 

A  complaint,  by  a  purchaser  of  a  spuri- 
ous bill  of  lading  against  the  carrier  pur- 
porting to  have  issued  it,  which  simply 
sets  up  a  conspiracy  between  the  al- 
leged shipper  and  an  agent  of  the  car- 
rier to  do  certain  things,  and  the  issuance 
of  a  bill  of  lading  by  the  shipper  and  the 
purchase  thereof  by  plaintiff  as  an  in- 
nocent purchaser,  can  not  be  sustained 
on  the  theory  of  a  system  of  Justness,  in 
which  issuance  and  sale  of  a  spurious 
bill  of  lading  constituted  one  item,  and 
issuance  of  B  genuine  bill  on  the  deliv- 
ery of  the  goods  on  the  forged  bill  an- 
other item,  and  the  delivery  or  the  pro- 
curing of  the  delivery  of  the  goods  on 
the  forged  bill  another  item,  and  all  nec- 
essary lo  carry  out  the  system  causing 
loss.  Louisville,  etc..  R.  Co.  v.  National 
Bank,  188  Ala.  109,  65  So.  1003. 
5  3S  (S)   Evidence. 

Admissibility  ^  Ordinance  to  Show 
Reaaonable  Charge. — Birmingham  Trans- 
fer, etc.,  Co.  w.  Still  (Ala.  App.),  61 
So.  Oil.  See  the  title  CARRIERS,  g  33 
(S),  vol.  a,  p.  941. 

Sufficiency  of  Evidence  aa  to  Nature 
of  Service. — Birmingham  Transfer,  etc., 
Co.  V.  Still  (Ala.  App.),  61  So.  611.  See 
the  title  CARRIERS.  8  35  (2),  vol.  2.  p. 
fMl. 
§  35  (3)  Damages. 

Exemplary  Damages.  —  Birmingham 
Transfer,  etc..  Co.  v.  Still  (Ala.  App.), 
61  So.  611.  See  the  title  CARRIERS.  S 
95  1(3),  vol.  2,  p.  642, 

(C)   CUSTODY    AND    CONTROL    OF 

GOODS. 
§  M  }^.  Rights  of  Consigiter  and  Con- 
signee in  General. 

The  consignee,  having  paid  the  con< 
signer  in  full,  took  all  the  right,  title,  and 
interest  of  the  consignor  as  against  the 
carrier  -for  loss  of  a  bale  paid  for,  bnt 
not  delivered.  Southern  R,  Co.  v.  Brews- 
ter, 194  .\la.  47.  69  So.  111. 

Where  consignee  and  buyer  of  bale  of 
cotton  settled  with  the  consignor  for  a 
certain   bale  as  if  it  had  been  delivered, 

ither    the    consignor    nor    his    assignee 
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had  any  interest  in  the  bale  as  against 
the  carrier  on  which  to  base  an  action 
for  its  loss.  Southern  R.  Co.  v.  Brews- 
ter, 194  Ala.  47,  69  So.  111. 
§  88.   Actions  by  or  asainat   Carriers  in 

Respect  to  Goods. 
§  38  (1)  Title  to  Maintain  Action  in  Gen- 
eral. 

Real  Purchaser.  —  The  seller,  being 
both  consignor  and  consignee,  having 
indorsed  bill  of  lading,  the  real  purchaser 
having  paid  draft  on  ostensible  pur- 
chaser, and  received  the  goods,  may  sue 
the  carrier  for  their  injury.  Nashville, 
etc..  Railway  v.  Aljrarason-Boone  Pro- 
duce Co.  (Ala.).  74  So.  350. 

Action  by  Original  Owner  for  Benefit 
of  Assignee. — In  view  of  the  failuri 
the  original  owner  of  cotton,  which 
lost  in  shipment,  to  transfer  the  bill  of 
lading  in  accordance  with  Code  1B07.  § 
51 SS.  so  as  to  render  the  carrier  liable 
under  §  5546,  the  action  is  properly  main- 
tained in  the  name  of  the  original  owner 
for  the  benefit  of  his  assignee.  Southern 
R,'  Co.  f.  Brewster,  9  Ala.  App.  5B7,  63 

So.'  790. 

§  S8  (3)  Ri(ht  of  CMisignor  to  Sue  Car- 
rier. 

See  post.  "Right  of  Consignee  to  Sue 
Carrier,"  §  38  (3), 

A  bill  of  lading  is  not  an  instrument 
for  payment  of  money  within  Code  1907, 
S  2489.  requiring  suits  upon  such  instru- 
ments to  be  in  the  name  of  the  party 
really  interested;  hence  the  consignor 
may  sue  thereon  though  he  was  not  the 
owner  of  the  goods.  Southern  R.  Co. 
V.  :Brewster,  .9  Ala.  App.  597,  63  So.  790. 

Consignor  Agent  of  Owner. — A  con- 
signor may  sue  for  the  loss  of  goods, 
though  another  be  named  in  the  bill  of 
lading  as  consignee,  it  being  presumed 
that  the  consignor  has  title;  hence 
where  the  consignor  was  the  agent  of 
the  owner,  an  action  for  toss  of  goods 
may  be  maintained  in  the  name  of  the 
consignor  tor  the,  use  of  the  owner,  this 
being  simply  a  case  of  undisclosed  prin- 
cipal, the  bill  of  lading  not  having  heen 
indorsed  over  to  the  owner,  and  the 
railroad  company  not  being  liable  to  him 
under  Code  1907,  S  S546,  as  holder.  South- 


ern R.  Co.  V.  Brewster,  9  Ala.  App.  S9T, 

63  So.  790. 

§  88  (3)  Right  of  Consignee  to  Sue  Car- 


Where  goods  consigned  to  different 
buyers  from  the  same  seller  were  loaded 
in  one  car  and  destroyed  by  fire,  the  buy- 
ers had  rights  of  action  against  the  car- 
rier, and  the  seller  could  not  sue.  Ala- 
bama, etc.,  R.  Co.  V.  Altman  &  Co.,  191 
Ala.  429,  67  So.  589. 

(D)    TRANSPORTATION     AND     DE- 
LIVERY BY  CARRIER. 
§  40.  To  Whom  Delivery  Hay  Be  Hade. 
Consignee's     Agent  —  Ratification.  — 

Carrier  may  perform  duty  to  deliver  by 
delivery  to  consignee's  authorized  agent, 
and  consignee  may  ratify,  with  knowl- 
edge of  facts,  delivery  for  himself  to  aa- 
other  who  had  not  been  previously  au- 
thorized to  accept  delivery.  Devon  Mfg. 
Co.    V.    Southern    Exp.     Co.     (Ala.),    79 

So.   39. 

g  IS.  Place  of  Delivery. 

Destination. — After  goods  have  reached 
destination,  undertaking  of  carrier  as 
such  terminates,  and  any  new  obligation 
must  arise  out  of  new  and  different  con- 
tract. Henderson  v.  Atlantic,  etc.,  B- 
Co.  (Ala.),  76  So.  3M. 

Change  of  Delivery  Platforms. — ^Under 
Code  1907,  §  5605,  held,  that  change  by 
carrier  of  place  of  delivery  of  freight 
from  platform,  which  had  been  usual 
place  of  delivery  for  30  years,  to  another 
accessible  platform,  was  not  in  violation 
of  contractual  rights  of  consignee.  Bosb- 
ell    V.    St.  Louis,  etc.,    R.  Co.  (Ala.),  78 

So.   283. 

§  44.  Duties  of  Carrier  in  Making  De- 
livery. 
Express  company  rested  under  abso- 
lute obligation  to  deliver  to  consignee. 
Devon  Mfg.  Co,  ti.  Southern  Exp.  Co. 
(Ala.),  76  So.  39. 
§  48.  Acts  Constituting  Delivery. 

There    was   a  delivery  as   regards  lia- 

'bility  of  a   carrier    for    nondelivery;  the 

signee    not    only   being    informed,  at 

time  of  shipment,  that  the  point  of  des- 

i  a  nonagent  station,  and  that 
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delivery  would  be  made  on  a  siding,  but 
hiving  accompanied  the  shipment,  and 
bctn  present  when  the  car  was  placed 
on  the  side  track,  and  assumed  control 
of  the  goods,  and  removed  part  of  them, 
failing  then  to  remove  the  balance,  sub- 
sequently burned  in  the  car,  merely  from 
lack  of  conveyances.  Brennfleck  v.  Mo- 
lile.  etc.,  R.  Co.,    184  Ala.    S45.  63    So. 

»S4. 

i  47.  Failure  or  Refusal  of  Conu|;nee  to 
Receive  Goods. 
In  action  for  conversion  of  freight  by 
defendant  railroad,  which  freight  con- 
signee refused  to  accept.  evidence 
held  sufficient  for  submission  to  jury  of 
question  whether  consignee  waived  com- 
pliance by  carrier  with  Code  1907,  %  6139, 
IS  to  time  and  notice  of  sale  of  such 
freight.  Boshell  v.  St.  Louis,  etc.,  R. 
Co.  (Ala.),  TS  So.  882. 

§  JO.  Liability  for  Misdelivery. 

In  GeneraL  —  Southern  Exp.  Co.  v. 
Rnth  &  Son.  S  Ala.  App.  644;  183  Ala. 
493,  S9  So.  538.  See  the  title  CARRIERS, 
S  SO.  vol.  a,  p.  651. 

{  (1.  Actions  for    Failure  to  Deliver    or 
Uisdelivery. 

Pleading.  —  In  action  for  damages 
against  express  company  for  failure  to 
deliver,  plea  merely  affirming  ratification 
by  consignee  of  act  of  delivery  to  an- 
other was  allegation  of  conclusion  of 
law  without  facts  justifying  it.  Devon 
Mfg.  Co.  V.  Southern  Exp.  Co.  (Ala.), 
7S  So.  39. 


In 


express  company 
for  failure  to  deliver,  since  the  obliga- 
tion resting  on  the  carrier  to  deliver  to 
the  consignee  was  absolute,  and  since  a 
plei  in  one  of  its  phases  relied  for  ex- 
oneration upon  delivery  to  an  agent  for 
the  consignee,  and  in  another  phase  on 
ratification  by  the  consignee  of  delivery 
to  a  person  other  than  himself,  the  plea, 
which  did  not  aver  sufficient  facts  from 
which  to  deduce  the  conclusion  either 
that  delivery  was  made  to  one  authorized 
by  the  consignee  to  receive  it,  or  that 
delivery  was  ratified  by  the  consignee 
after  being  advised  of  the  facts  or  acts 
involved  in  delivery  to  another,  was  de- 
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fective.  Devon  Mfg.  Co.  v.  Southern 
Exp.  Co.  (Ala.),  76  So.  39. 

Evidence  held  to  justify  refusal  of 
charge  to  find  for  carrier  on  cause  of  ac- 
tion predicated  on  failure  to  deliver. 
Louisville,  etc.,  R.  Co.  v.  Cheatwood,  14 
Ala.  App.  175.  68  So.  730. 

Offset  of  Charges.  —  In  an  action  for 
Failure  to  deliver  logs  consigned  to  it, 
where  plaintiff  sought  to  recover  upon 
the  basis  of  their  market  value  at  the 
place  of  destination,  the  carrier  can  set 
off  the  freight  charges.  Southern  R.  Co. 
1'.  Cooper,  10  Ala.  App.  576,  65  So.  876. 

(E)    DELAY    IN   TRANSPORTATION 

OR  DELIVERY. 
§  51  Yi.  Diligence  Required  of  Carrier. 

Carrier  is  not  an  insurer  against,  delay 
in  transporting  freight,  and  is  only  re- 
sponsible for  negligence.  Louisville,  etc., 
R.  Co.  r.  Cheatwood,  14  Ala.  App.  17«,  68 

So.   730. 

§  6S.  Liability  of  Carrier  for  Delay. 

Notice  to  a  carrier  which  may  be  im- 
plied from  the  shipment  to  plaintiff,  re* 
siding  in  the  cotton  country,  of  a  cotton 
gin  at  about  the  time  the  ginning  season 
would  begin,  is  not  notice  that  plaintiff 
would  engage  in  the  ginning  business, 
so  as  to  entitle  him  to  recover  for  loss 
of  business  offered  during  the  time  be- 
tween when  the  gin  should  hive  been 
delivered  and  the  time  it  actually  was. 
Illinois  Cent.  R.  Co.  v.  Brothers,  IS  Ala. 
App.  351,  67  So.  638. 

Right  of  Consignee  to  Refuse  Shii>- 
ment.— Where  delay  in  the  delivery  of 
coa]  caused  the  consignee  a  loss  equiva- 
lent practically  to  the  value  of  the  coal, 
the  consignee  may  refuse  to  receive 
the  shipment.  Central,  etc.,  R.  Co.  v. 
Goodwater  Mfg.  Co.,  14  Ala.  App.  258, 
69  So.  343. 

§  M.  Actions  for  Delay. 
§  SB.  Pleading. 

Complaint  Held  Demurrable.  —  In  an 
action  against  a  carrier  for  delay  in 
transportation  of  plaintiff's  carnival  out- 
fit and  troupe,  an  averment  in  the  com- 
plaint that  defendant  knew  the  purpose 
for  which  plaintiff  was  moving  such  out- 
fit was  demurrable,  as  being  too  general, 
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since  knowledge  of  the  carrier  o(  the 
genera]  use  to  which  property  may  be 
put  will  not  always  suffice  to  impose  lia- 
bility for  loss  of  profits  or  of  rental  value. 
Central,  etc.,  R.  Co.  v.  Weaver,  194  Ala, 
37.  69  So.  S21. 

lesuet  and  Proof. — In  an  action  ex  con- 
tractu against  a  carrier  for  delay  in  the 
shipment  of  goods,  where  the  complaint 
declared  on  an  express  contract,  the  bill 
of  lading  evidencing  the  contract  should 
be  put  in  evidence  or  accounted  for  and 
its  terms  established  in  order  to  warrant 
a  recovery,  and  a  mere  receipt  for  the 
shipment  is  not  admissible  in  evidence 
and  will  not  support  a  recovery.  South- 
ern R.  Co.  V.  Langley,  184  Ala.  524,  03 
So.  545. 
§  se.  -^—  Evidence. 

Burden  of  Proof.— A  carrier,  delaying 
transportation  of  freight,  to  escape  lia- 
bility, must  prove  freedom  from  negli- 
gence. Louisville,  etc.,  R.  Co.  f.  Cheat- 
wood,  14  Ala.  App.  17S,  68  So.  720. 

AdmiwibUity. — In  a  shipper's  action 
against  an  express  company  for  damages 
from  negligent  delay,  a  copy  of  the  rates 
of  the  company,  on  file  with  the  Interstate 
Commerce  Commission,  was  inadmissible, 
the  shipper  not  suing  for  a  total  loss,  bn' 
for  damages  caused  by  negligent  delay, 
and  (he  agreed  value  of  the  shipment 
shedding  no  material  light  on  such  in- 
quiry. Southern  Exp,  Co.  v.  Mai  one 
(Ala.  App.),  78  So,  408. 

Weight  and  Sufficiency. — In  shipper's 
action  against  express  company  for  de- 
lay, evidence,  and  inferences  therefrom. 
held  sufficient  to  authorize  finding  com- 
pany acted  with  reckless  indifference 
in  failing  to  deliver,  and  with  such  dis- 
regard of  consequences  as  to  amount  to 
wantonness  authorizing  punitive  dam- 
ages. Southern  Exp.  Co.  v.  Malonc  (Ala. 
App.),  78  So.  408. 

In  an  action  against  a  railroad  for  de- 
lay in  transporting  a  corpse,  evidence 
held  insuiificient  to  show  tender  and  de- 
livery to  defendant  as  terminal  carrier 
for  immediate  transportation  on  the 
train  that  carried  plaintiff  shipper.  South- 
ern R.  Co.  V.  Renes,  192  Ala.  620,  68  So. 
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lay  in  the  transportation  of  plaintiffs 
carnival  outfit  and  troupe,  estimates  by 
plaintiflf  as  to  the  profits  he  would  have 
earned  if  the  show  had  arrived  in  time 
were  insufficient  as  a  basis  of  damages; 
loss  of  profits  which  are  purely  specula- 
tive not  being  recoverable.  Central,  etc, 
R,  Co.  V.  Weaver,  194  Ala.  37,  69  So. 
521, 

§  57. Damages. 

§  S7  (1)  Elementa  and  Heasure  of  Dam- 
ages in  General. 

Diminotjon  in  Market  Value.  —  The 
measure  of  damages  for  delay  in  deliver- 
ing goods  is  ordinarily  the  diminution  in 
the  market  value  of  the  goods  between 
the  time  when  they  ought  to  have  been 
delivered  and  the  time  when  they 
were  delivered,  whether  the  differ- 
ence in  value  is  the  result  of  a  decline 
in  the  market  or  of  injury  suffered  by 
the  goods  in  consequence  of  delayed  de- 
livery, together  with  interest  from  the 
date  the  goods  should  have  been  deliv- 
ered, less  freight,  if  unpaid.  Louisville, 
etc.,  R.  Co.  V.  Cheatwood,  14  Ala.  App, 
175,  es  |So.  710,  cited  in  note  in  Ann. 
Cas.  1917D.  167. 

Rental  Value — Lost  Profita.— Measure 
of  damages  for  delay  in  transportation 
of  valuable  machinery,  lost  profits  not 
being  recoverable  because  of  the  car- 
rier not  having  notice,  is  the  rental  value. 
Brothers   t:    Illinois    Cent.    R.    Co,    (AU. 

App.),  77   So.  423. 

Value  of  Um  During  Delay.— Where  a 
carrier  has  notice  of  facts  apprising  it 
that  a  shipper  would  sustain  loss  of  the 
use  of  goods  by  delay  in  delivery,  meas- 
ure of  damages  is  value  of  use  during  de- 
lay. Louisville,  etc.,  R.  Co.  v.  Cheatwood, 
14  Ala.  App.  175,  68  So.  720. 

Value  of  Property  and  Interest  There- 
on.— Shipper  suing  for  delay  in  delivery 
of  goods  may  not  recover  value  of  use 
of  property  and  also  interest  on  value 
during  delay.  Louisville,  etc,  R.  Co.  v. 
Cheatwood.  14  .Ma.  App.  175,  68  So.  720. 

Interest  on  Value  of  Shipment  During 
Delay, — In  recovering  damages  for  de- 
lay, the  shipper  was  not  limited  to  inter- 
est on  the  value  of  the  shipment  during 
the  period  of  the  delay,  the  theory  of  the 
action    being   negligence   on   the   part  of 
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tbt  express  company,  some  counts  alleg- 
iDK  simply  negligence,  others  charging 
wuiton  delay.  Southern  Exp.  Co.  v. 
Malone  (Ala.  App.).  78  So.  408. 

IncouTenience  and  Elxpense. — A  ship- 
per, claiming  damages  for  delay  tn  de- 
tiftry  of  household  goods  and  wearing 
^iparel,  may  not  recover  damages  for 
inconvenience  and  expense  caused  by  de- 
lay,  except  nominal  damages,  in  the  ab- 
sence of  evidence  on  the  subject.  Louis- 
ville, etc.,  R.  Co.  V.  Cheatwood,  U  Ala. 
App.  17S.  68  So.  720. 

i  IT  (I)  Special  Danufe  Dependent  on 
Knowledge  of  CircumBtanceB. 

A  carrier's  only  liability  is  for  dam- 
iges  caused  by  deterioration  in  the  value 
of  the  goods  themselves  during  the  de- 
lay,  unless  it  be  shown  that  the  carrier, 
ai  the  time  of  the  shipment,  was  notified 
of  the  peculiar  tacts  and  circumstances 
lurrounding  the  shipment  so  that  it 
could  contemplate  special  damages  flow- 
iog  out  of  its  delay.  Southern  R.  Co.  v. 
Langley,  184  Ala.  534.  63  So.  545.  cited  in 
note  in  Ann.  Cas.  1917D,  167. 

Lou  of  profits  which  plaintiff  would 
have  realized  had  the  shipment  been 
promptly  delivered  are .  special  damages 
which  are  recoverable  only  when  speci- 
ally pleaded.  Southern  R.  Co.  v.  Lang- 
ley, IS4   Ala.    S24.  «3   So.   545, 

}  57  (S)  Excewive  Dunages. 

In  shipper's  action  against  express 
company  for  negligent  delay  amounting 
to  nantonness  in  shipping  automobile 
ntagneto  for  repairs  to  maker,  punitive 
damages  of  $490  were  excessive  by  $240. 
and  will  be  reduced,  or  case  reversed,  un- 
der Acts  1915,  p.  610.  Southern  Exp. 
Co.  V.  Malone  (Ala.  App.>.  78  So.  408. 
I  IT  (4)  Pnnitive  Damages. 

Express  company's  wanton  delay  in 
delivering  shipment  authorizes  imposi- 
tion of  punitive  damages  in  shipper's  ac- 
tion against  it  for  delay.  Southern  Exp. 
0),  V.  Malone  (Ala.  App.).  78  So.  408. 

(F)    LOSS     OF     OR      INJURY      TO 
GOODS. 

I  n.  Natnre  of  Liabititir  as  CoramMi  Car- 
rier. 
At  Common   Law. — t.ouisville,  etc.,  R. 
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Co.  V.  Brewer,  183  Ala.  172,  62  So.  «M. 
See  the  title  CARRIERS,  ?  60.  voL  3, 
p.  <tS9. 

By  common  law  a  carrier  is  an  insurer 
and  is  responsible  for  all  losses  except 
those  resulting  from  the  act  of  God,  or 
the  public  enemy,  or  the  fault  of  the  ship- 
per. Atlantic,  etc..  Railway  v.  Enterprise 
Cotton  Oil  Co.  (Ala.),  74  So.  232. 

Where  there  was  no  special  contract 
regarding  carrier's  liability  for  shipment 
of  crude  oil.  the  «ommon-law  rule  of  lia- 
bility will  govern.  Atlantic,  etc..  Railway 
V.  Enterprise  Cotton  Oil  Co.  (Ala.),  7* 
So.  232. 
§  81  ^.  Character  and  Value  of  Goods. 

A  carrier,  though  ignorant  of  the  con- 
tents of  the  drawers  of  a  dresser  in  a 
shipment  of  household  goods,  is  liable 
for  their  loss,  absent  iraud,  or  imposition 
by  the  shipper  in  concealing  their  con- 
tents. Louisville  &  N.  R.  Co.  v.  Risen- 
stein.  14  Ala.  App.  205,  69  So.  243. 

Where  a  M^tt  falsely  represents  tb« 
contcntt  of  a  package  to  a  carrier  to  ob- 
tain a  reduced  freight  rate,  in  an  action 
against  the  carrier  for  injuries  to  the 
goods,  the  verdict  must  be  tor  defend- 
ant. Central,  etc..  R.  Co.  v.  Broda,  190 
Ala.  266,  67  So.  437. 
9  W.  Termination  of  Liability. 

A  carrier  is  not  liable  after  the  com- 
pletion of  its  contract  and  complete  de- 
livery to  and  acceptance  by  the  con- 
signee. Veitch  V.  Illinois  Cent.  R.  Co., 
14  Ala.  App.  146,  68  So.  575. 
§  7S.  Actions  for  Loss  or  Injury. 
§  74. Mature  and  Form. 

An  action  for  damages  upon  a  complaint 
alleging  a  carrier's  failure  to  deliver  one 
bale  of  cotton,  marked  No.  777,  to  a 
named  consignee  was  an  action  in  special 
assumpsit  on  a  bill  of  lading.  Southern 
R.  Co.  V.  Brewster,  194  Ala.  47,  69  So.  HI. 
§  77. Pleading. 

Complaint  Meld  Sufficient. — In  an  ac- 
tion against  a  railroad  company  for  the 
loss  of  goods,  where  the  complaint  was 
in  accordance  with  statutory  form  No. 
IS,  prescribed  for  suits  on  bills  of  lading, 
proof  of  a  special  contract  with  the  car- 
rier, limiting  its  liability,  is  sufHcient  to 
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support    recovery.     Southern    R.    Co.    v. 
Brewster,  9  Ala.  App.  597,  63  So.  790. 

Plea  Held  Demurrable.— A  plea  that 
loss  of  crude  oil  shipped  by  plaintiff  was 
due  to  plaintiff's  negligence  in  not 
closing  a  valve  held  demurrable  because 
not  negativing  carrier's  negligence.  At- 
lantic, etc..  Railway  v.  Enterprise  Cot- 
ton Oil  Co.  (Ala.).  T4  So.  232. 
%  79.  —  Presumptiona  and  Burden  of 
Proof. 

Burden  of  Proof.— The  burden  rests 
upon  a  carrier  to  plead  and  establish  that 
the  loss  to  goods  came  within  the  excep- 
tions to  the  common  law  rule  of  liability. 
Atlantic,  etc..  Railway  v.  Enterprise  Cot- 
ton Oil  Co.  (Ala.).  74  So.  232. 
§  79. AdnUaiibility  of  Evidence,    f 

In  action  against  carrier  for  damages, 
paper  offeied  to  show  payment  or 
freight  held  improperly  admitted  because 
not  shown  to  be  the  act  of  the  delivering 
carrier  or  any  authorized  agent.  Nash- 
ville, etc..  Railway  v.  Cash.  195  Ala.  307, 
70  So.  269. 
§  W.  -—  Sufficiency  of  Evidence. 

Where  a  sister  sued  a  carrier  tor  dam- 
ages in  allowing  a  coffin  containing  the 
body  of  iitt  brother  to  remain  on  the 
platform  in  the  rain,  evidence  that  she 
had  agreed  with  her  brother,  who  paid 
express  charges,  to  pay  a  part  thereof, 
showed  no  loss  in  property  or  estate, 
authorizing  any  recovery  other  than  for 
mental  anguish.  Deavors  v.  Southern 
Exp.  Co.  (Ala.).  76  So.  288. 

The  L.  Railroad  undertook  to  trans- 
port a  car  load  of  freight  from  the 
warehouse  of  E,  to  the  warehouse  of 
S.  on  the  side  tracks  of  the  S.  Co., 
and  in  the  ^performance  thereof  took 
charge  of  the  car  and  delivered  it  to  the 
S.  Co.,  and  it  placed  it  on  the  side  track 
at  S,  warehouse,  the  two  warehouses 
within  the  switching  limits  of  the  railroad 
yards.  The  order  to  transport  the  car 
was  given  to  and  accepted  by  the  L. 
Railroad  at  3  p.  m..  and  the  car  was  not 
delivered  at  the  warehouse  of  S.  until 
11:30  a.  m.  three  days  later.  There  was 
evidence  that  the  goods  had  not  been 
damaged,  and  that  no  rain  had  fallen  on 
the    car  until  about    ST   hours  after    th; 


order  to  transfer  was  given  and  ac- 
cepted, field  sufficient  to  go  to  the  jury 
on  the  question  of  actionable  negligence 
in  delaying  to  transport  the  car.  Veitch 
V.  Illinois  Cent.  R.  Co.,  14  Ala.  App.  14«, 

68  So.  575. 

§  Bl. Damages.    - 

Uental  Aaguish.  —  Brother  or  sister 
may.  in  proper  case,  recover  damages  as 
for  mental  pain  and  anguish  against  a 
common  carrier  resulting  from  negli- 
gence or  breach  of  contract  in  carrying 
or  delivery  of  a  corpse.  Deavors  v. 
Southern  Exp.  Co.  (Ala.),  76  So.  288. 
§  S3.  — —  Inatructions. 

Refusal  of  instructions  for  failure  to 
negative  contributory  fault  of  the  car* 
rier  and  to  set  out  carrier's  liability  as 
insurer  held  proper.  Atlantic,  etc..  Rail- 
way V.  Enterprise  Cotton  Oil  Co.  (Ala.), 

74  So.  232. 

In  action  for  loss  of  crude  oil,  where 
court  instructed  jury  that  the  carrier  was 
not  liable  if  loss  occurred  through  ship- 
per's fault  as  alleged  in  special  pleas,  the 
charge  as  a  whole  held  not  erroneous. 
Atlantic,  etc..  Railway  v.  Enterprise  Cot- 
ton Oil  Co.  (Ala.),  7*  So.  232. 

(G)     CARRIER     AS      WAREHOUSE- 
MAN, 
§  B4.   Chang<;    in  Nature  of  Liability   of 
Carrier  in  GeneraL 

At  Common   Law. — Louisville,  etc,,  R. 
Co.  V.   Brewer,  183  Ala.  172,  M  So.  6S8. 
See  the  title  CARRIERS".  S  84,  vol.  S,  p. 
671. 
§  ST.  Duties  of  Carrier  as  Warehonsenan. 

Delivery  to  Independent  Wareboose- 
man.— Louisville,  etc.,  R.  Co.  v.  Brewer. 
183  Ala,  172.  62  So.  698.  See  the  title 
CARRIERS.  S  87.  vol.  2,  p.  673. 

(H)  LIMITATION  OF  LIABILITY. 
§  90  ^.  What  Law  Qovenia. 

Code  1907,  §  4297.  making  void  stipula- 
tions forfeiting  rights  for  failure  to  give 
notice,  is  not  applicable  to  interstate 
shipments.  Nashville,  etc.,  R.  Co.  v.  Cam- 
per   (Ala.).  78  So.  925. 

§  91.  Liabilities  Subject  to  Limitation. 

§  M. In  GeneraL 

The  federal   Interstate   Commerce  Act, 
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t  M.  does  not  prevent  a  carrier  from 
wtmpting  itself  from  liability  for  loss  of 
goods  by  fire,  not  attributable  to  its  i 
ligente.  Central,  etc.,  R.  Co.  *.  Patter- 
wn.  12  Ala.  App.  369,  68  So.  513. 
{  H.  Mode  or  Pom  of  Limitation. 

{  H. In  Genera], 

A  carrier  in  interstate  commerce  miy 
limit  its  liability  for  goods  injured  by  its 
negligence  by  contract  Axing  the  agreed 
ralue  of  goods  between  it  and  the  stup- 
p«r,  in  the  form  prescribed  by  role  6  of 
the  Interstate  Commerce  Commission, 
bin  Dot  by  mere  stipulation  in  the  bill  of 
liding.  Central,  etc.,  R.  Co.  v.  Broda, 
190  Ala.  266,  67  So.  137. 
9  101.  Limitation  of  Amount  of  Liability. 
f  101  (1)  In  General. 

Validity. — A  carrier  of  goods  may  limit 
ralue  of  goods  and  damages  recoverable 
for  their  loss  or  destruction,  not  caused 
by  its  own  negligence,  by  a  reasonaible 
contract  of  shipment.  Louisville,  etc., 
R.  Co.  !■.  Jones.  192  Ala.  532,  68  So.  871; 
S.  C,  1!  Ala.  App.  347.  67  So.  621. 

On  reasonableness  of  the  valuation 
pliced  by  a  contract  Of  shipment  on  the 
goods  depends  validity  of  the  stipulation, 
in  consideration  of  the  lower  rate,  limit- 
ing liability  to  such  value.  Louisville, 
tic.  R.  Co.  V.  Risenstein,  1*  Ala.  Aop. 
SM.  69  So.  243. 

A  stipulation  in  a  bill  of  lading,  estao- 
liihing  the  measure  of  damages  for  loss 
of  goods  ty  a  carrier  ditTercntly  from 
)hai  fixed  by  statute,  is  valid  and  en- 
forceable, and  it  is  improper  to  allow  a 
recovery  for  a  greater  s-jm  than  the 
■  imount  iixed.  Southern  R.  Co,  v.  Brew- 
iier.  9  Ala,  App.  597,  63  So.  790. 

Conatmction  of  Contract  Limitinf  Lia- 
bility.—Where  the  action  was  against  a 
railroad  for  injuries  to  goods  in  transit 
under  contract  in  the  form  prescribed  by 
tnle  6  of  the  Interstate  Commerce  Com- 
mission limiting  their  value  as  to  ship' 
pet  and  carrier  to  $100  in  case  of  injury, 
the  contention  of  the  defendant  is  un- 
sound that  if  part  only  of  the  goods  are 
injured  the  iilaintifl's  recovery  is  limited 
to  a  proportional  part  of  $100;  such  con- 
tracts limiting  liability  being  construed 
strictly   against   a   carrier,   and    failure   of 
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proof  as  to  the  relation  of  the  amount 
of  the  value  of  the  injured  goods,  to  that 
of  the  total  shipment,  is  immaterial.  Cen- 
tral, etc.,  R.  Co.  V.  Broda,  190  Ala.  366, 
67  So.  437. 

Interstate  Shipments.  —  Act  Cong. 
March  4,  191'!,  amending  the  Hepburn 
Act,  which  prescribes  rules  of  recovery 
in  case  of  interstate  shipments,  does  not 
affect  rights  of  actions  accruing  under 
the  former  statute.  Southern  R.  -Co.  v. 
Bynum,  194  Ala.  190,  69  So,  820. 
§  101  (3)  LoM  Caused  by  Ncfligence  or 
Wrongful  Act  of  Carrier. 

In  the  absence  of  statute,  a  common 
carrier  of  goods  can  not  limit  its  liabil- 
ity for  loss  OT  destruction  by  its  own  neg- 
ligence of  goods  carried,  when  such  lim- 
itation is  much  below  the  real  worth  of 
the  property.  Louisville,  etc,  R,  Co,  v. 
Jones,  Vi  Ala.  App.  347,  67  So.  621. 

Statutory  Regulation  of  Rifhts— Ef- 
fect—The  fact  that  the  state  now  regu- 
lates the  rate  which  railroads  may  charge 
for  the  carriage  of  freight,  one  being  in 
force  when  the  lia'bility  of  the  carriage 
for  injury  or  destruction  of  the  goods  by 
its  negligence  is  limited  by  a  special 
contract,  and  another  when  no  such  lim- 
itation is  agreed,  and  1>oth  being  ap- 
proved by  the  state  Railroad  Commis- 
sion, is  not  a  statutory  validation  of  a 
contract  between  the  shipper  and  carrier, 
fixing  the  maximum  value  of  goods  to  be 
recovered  of  the  carrier  in  case  of  their 
loss  through  its  negligence  at  a  sum 
greatly  below  their  real  worth.  Louis- 
,  etc,  R.  Co.  V.  Jones,  n  Ala,  App, 
347,  67  So.  621. 

In  Consideration  'of  Reduced  Freight 
Rate. — While  a  carrier  may  not  contract. 
For  immunity  from  liability  for  loss  or 
injury  from  its  own  or  its  servant's  neg- 
ligence, it  may,  in  consideration  of  a  re- 
duced freight  rate,  agree  on  the  value  of 
things  shipped  as  a  measure  of  damages 
case  of  loss,  whether  resulting  from 
negligence  or  not.  providing  the  amount 
not  unreasonable.  Alabama  Great 
Southern  R,  Co,  v.  Knox,  184  Ala.  48S, 
63  So,  «38.  49  L.  R.  A.,  N.  S.,  411,  cited 

note  in  L.  R.  A.  1916A,  1274, 
§  lOS.  Requirement  of  Notice  of  Loss. 

Validity, — A     special     contract    that    a 
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claim  (or  damages  must  be  presented  to 
tiie  carrier  within  10  days  was  void.  Illi- 
nois Cent.  R.  Co.  v.  Avery  &  Son,  190  Ala. 
841,  6T  So.  414. 

Stipulations  in  interstate  bills  o(  lad- 
ing requiring  notice  of  claim  of  damages 
and  extinction  of  right  to  recover  if  no- 
tice  stipulated  is  not  given  are  valid  and 
effective,  and  if  notice  of  claim  required 
is  not  given  carrier  is  not  liable  in  any 
form  of  action.  Nashville,  etc.,  R.  Co. 
V.  Camper  (Ala.),  TS  So.  925. 

Manner  of  Preaeiiting  Claim. — South- 
ern Exp.  Co.  V.  Ruth  &  Son,  S  Ala.  App. 
«44;  183  Ala.  493,  59  So.  S38.  See  the 
title  CARRIERS,  %  102.  vol.  2,  p.  .681. 

Action  for  Wrong  Delivery — Effect  of 
§  «M7,  Code  1W7.— Southern  Exp.  Co.  v. 
Ruth  &  Son,  S  Ala.  App.  644;  183  Ala. 
493,  59  So.  538.  See  the  title  CAR- 
RIERS, 5  102.  vol.  2,  p.  681. 
§  108.  LimitatiMi  of  Liability  as  Ontund 

of  Defense. 
§  104. Pleading. 

Sufficiency  of  Plea.  —  In  an  action 
against  a  carrier  for  damages  to  an  au- 
tomoljile  during  transportation,  a  plea 
alleged  that  the  contract  contained  a 
clause  providing  that  defendant  should 
not  be  liable  (or  any  damages  not  caused 
by  its  negligence,  and  that  the  damages 
conplained  of  were  not  caused  by  its 
negligence.  Held,  that  the  plea  was  one 
of  confession  and  avoidance,  and  the  bur- 
'  den  of  pleading  and  proving  the  matter 
of  avoidance  was  on  defendant,  and 
hence  the  plea  should  have  accounted 
affirmatively  for  the  damage  to  the. auto- 
mobile by  alleging  the  exculpatory  facts, 
instead  of  merely  denying  that  the  dam- 
age was  caused  'by  defendant's  negli- 
gence. Nashville,  etc.,  Railway  v.  Cash, 
195  Ala.  307,  70  So.  269. 

In  an  action  against  a  carrier  for  dam- 
ages to  an  automobile  during  transpor- 
tation, a  plea  alleged  that  the  contract 
providing  that  defendant  should  not  be 
liable  unless  a  claim  for  damage  was 
made  in  writing  to  the  carrier  at  the 
point  of  delivery  or  origin,  within  four 
months  after  delivery  of  the  property, 
and  that  such  claim  was  not  presented 
within  four  months,  and  that  the  damage 
to  the  automobile  was  peculiarly  within 
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plaintiff's  knowledge  and  unknown  to  de- 
fendant. Held,  that  a  demurrer,  on  the 
ground  that  it  did  not  aver  that  the  con- 
tract contained  a  stipulation  requirios 
plaintiff  to  give  information  of  the  hap- 
pening of  any  event  peculiarly  within  hi) 
knowledge,  was  erroneously  sustained. 
Nashville,  etc..  Railway  v.  Cash,  195  Ala. 
307,  70  So.  269. 

(I)  CONNECTING  CARRIERS. 
S  107  H.  Who  Are  Connecting  Carrien. 
Where  a  car  of  freight  was  delivered 
by  the  initial  carrier  to  a  connecting  car- 
rier, to  be  placed  on  the  consignee's 
side  track,  and  before  unloading  the  con- 
necting carrier  was  directed  by  the  con- 
signee to  deliver  the  car  to  a  buyer,  and 
•for  that  purpose  delivered  the  car  to 
the  terminal  carrier,  for  delivery  to  the 
buyer  on  its  side  tracks,  the  three  carriers 
were,  under  their  joint  traffic  arrange- 
ments, "connecting  carriers,"  within 
Code  1907,  §  5548,  permitting  all  such 
carriers  to  be  jointly  sued  for  loss  of  or 
injury  to  goods,  and  that  judgment  may 
be  given  against  those  shown  to  be  lia- 
ble. Veitch  V.  Illinois  Cent.  R.  Co.,  14 
Ala.  App.  146,  68  So.  575. 

S    100.    Special    Contracts   for    ThroDgb 
Transportation. 

The  mere  fact  that  a  through  passage 
is  sold  over  connecting  railroad  lines 
does  not  show  such  a  relation  between 
them  as  to  render  the  terminal  line  prima 
facie  liable  for  any  breach  of  contract  or 
duty  on  the  part  of  the  receiving  line. 
Southern  R.  Co.  v.  Renes,  192  Ala.  820, 
68  So.  987. 
§110.  Delivery  to  Succeeding  Carrier. 

The  peculiar  responsibility  of  a  com- 
mon carrier  for  goods  shipped  does  not 
devolve  on  a  connecting  carrier  to  the 
relief  of  the  receiving  carrier  until  such 
carrier  has  delivered  the  goods  to  it  with 
directions  tor  shipment,  place  of  destina- 
tion, and  to  whom  consigned  since  until 
this  is  done  the  relation  of  common  car- 
rier is  not  established  between  the  ship- 
per and  the  connecting  carrier.  Southern 
R.  Co.  V.  Renes,  192  Ala.  620,  68  So.  887. 

DeliveiT  to  Connecting  Carrier— Con- 
struction of  Contract — Where  a  contract 
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for  tb«  shipment  of  cotton  provided  that 
the  contract  was  executed  and  all  liability 
Ihtttunder  terminated  on  delivery  of  it 
(0  a  sitamship.  or  on  the  steamship  pier 
It  the  port,  the  railroad  did  not  contract 
(or  the  shipment  of  the  cotton  to  the 
loreijn  port,  tut  only  to  deliver  it  to 
the  connecting  carrier  as  the  shipper's 
igent  in  tinie  for  its  shipment  by  a  spec- 
iAtd  sailing  of  the  steamship.  Louisville, 
Etc,  R.  Co.  Williams  (Ala.),  73  So.  5*B. 

Same— Delivery  on  Pier.  —  Railroad 
contracting  to  carry  cotton  to  port,  and 
to  deliver  to  ocean  carrier,  was  not  liable 
for  ocean  carrier's  failure  to  transport, 
■here  road  delivered  it  on  piet  where 
steamship  was  loading  in  ample  time  for 
loading.  Louisville,  etc.,  R.  Co.  v.  Wil- 
liims  (Ala.).  73  So.  548. 

Same  —  Notice  of  ArriTsl.  —  Railroad 
which  contracted  to  deliver  cotton  to 
ocean  carrier  for  shipment  to  foreign 
port  could  not  complete  delivery  without 
notice  to  carrier  of  arrival  of  cotton  and 
readiness  for  transfer  to  ship  in  time  to 
give  opportunity  to  take  cotton  aboard 
for  intended  sailing.  Louisville,  etc.,  Co. 
V.  Williams  (Ala.),  7?  So.  54B. 
}  111  Loas  of  or  Injury  to  OowU. 
}  111  <1)  LiabiUty  in  General. 

It  is  beyond  the  scope  of  a  carrier's 
business  to  adjust  controversies  between 
consignees  of  property  shipped  over  an- 
other carrier,  and  the  holders  of  bills  of 
lading  purporting  to  be  those  of  other 
arricr.  National  Park  Bank  v.  Louis- 
•ille.  etc.,  R.  Co.  (Ala.).  7*  So.  69. 

The  Carmack  Amendment  does  not  ab- 
rogate liability  of  connecting  carrier  for 
injury  to  goods  in  interstate  shipment 
Nishville,  etc..  Railway  v.  Abramson- 
Boone  Produce  Co.  (Ala.).  74  So.  3aO. 
i  lis  (»)  Liability  of  Initial  Carrier. 

Under  bills  of  lading  stipulating  for 
interstate  transportation,  initial  carrier 
hid  responsibility  of  entire  transportation, 
in  view  of  Carmack  Amendment  to  In- 
terstate Commerce  Act,  §  30.  Hender- 
son t:  Atlantic,  etc..  R.  Co.  (Ala).  78 
So.  309. 

While  under  Code  1907,  g  5546,  the  ini- 
tial carrier  is  liable  for  damages  from 
negligence    of   the   delivering   carrier,   he 


is  not  liable  for  negligence  of  a  carrier 
to  whom  the  shipment  has  been  delivered 
under  a  new  contract  between  the  ship- 
per and  such  latter  carrier  after  the  ship- 
ment has  been  carried  to  its  original 
destination.  International  Agr.  Corp.  v. 
Southern  R.  Co.,  188  Ala.  354,  W  So.  14. 

Liability  after  Termination  of  Connect- 
ing Carrier's  Liability. — Louisville,  etc., 
R.  Co.  V.  Brewer,  183  Ala.  173.  92  So.  89B. 
See  the  title  CARRIERS.  §  112  (3).  vol. 
2,  p.  ASB. 

§  lit  (t)  Liability   of    Intermediate    or 
Laat  Carrier. 

In  the  absence  of  a  special  contract  or 
of  a  relation  of  partnership  or  agency 
between  the  initial  and  connecting  car- 
rier, a  connecting  carrier  is  liable  only 
for  loss  or  damage  occurring  on  its  own 
line.  National  Park  Bank  v.  Louisville, 
etc..  R.  Co.  (Ala.).  74  So.  69. 

The  Carmack  Amendment  does  not 
abrogate  or  impair  the  separate  liability 
of  terminal  or  delivering  carriers  for 
losses  occurring  on  their  own  lines,  as 
fixed  by  state  statutes  or  decisions. 
Louisville,  etc..  R.  Co.  v.  Lynne,  1B6  Ala. 
21.  71  So.  338. 

§    lit.    Carrier    aa   Forwarder   or  Ware- 
hoosemaiu 

Effect  on   Liability  of  Initial   Carrier. 
—Louisville,  etc.,   R.   Co.  v.  iBrewer,   183 
Ala.  178,  ft2  So.  698.     See  the  title  CAR- 
RIERS. 8  113.  vol.  2,  p.  987. 
§     11^.    Action*    acainat     Connectins 

Carriers. 
§  114  ^a. Parties. 

Code  1907,  §  5548,  authorizing  joint 
actions  against  carriers  and  a  recovery 
against  one  or  more,  is  remedial,  and 
must  te  liberally  construed  to  advance 
the  remedy  it  seeks  to  afford.  Veitch  f. 
Illinois  Cent.  R.   Co.,   14   Ala.|   App.   146, 

68  So.  575. 

§  lis. Evidence. 

§   lis   (1)    PresmnptionB  and   Burden   of 
Proof.  • 

Presumption  of  Losa  or  Injury  by 
Terminal  Carrier.^ Where  goods  are  de- 
livered to  the  initial  carrier  in  good  con- 
dition and  are  delivered  by  the  terminal 
carrier   in  a   damaged  condition,   the   prc- 
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sumption  is  that  they  were  injured  on 
the  line  of  the  terminal  carrier,  and  it 
has  the  burden  of  proving  that  the  dam- 
age -was  not  done  on  its  line,  or,  if  done, 
that  it  occurred  without  its  fault  or 
through  the  failure  of  the  shipper  to  per- 
form his  contract.  Louisville,  etc.,  R, 
Co.  V.  Cheatwood.  14  Ala.  App.  175,  fl8 
So.  720. 

By  showing  defendant  railroad's  de- 
livery to  -plaintiff  of  a  part  of  the  origt- 
t.al  shipment,  a  presumption  arises  of 
its  receipt  by  defendant  in  the  same  con- 
dition as  when  delivered  to  the  initial 
carrier,  which  Imposes  upon  defendant 
the  burden  of  showing  that  missing 
goods  were  not  lost  while  in  its  cus- 
tody. Louisville,  etc..  R.  Co.  v.  Lyniie, 
IM  Ala.  21,  71  So.  3M. 

Same — Detaj  in  Shipment. — The  pre- 
sumption, in  the  absence  of  opposing 
evidence,  that  damages  or  toss  to  goods 
shipped  over  connecting  lines  of  railroad 
occurred  on  the  line  of  the  terminal  car- 
rier, based  on  the  idea  that  a  condition 
in  its  nature  continuous  has,  in  fa-ct,  con- 
tinued, had  no  application  to  delay  in  a 
shipment  of  a  dead  body  over  connecting 
lines,  where  there  was  no  showing  that 
such  body  was  actually  delivered  to  the 
terminal  carrier  in  time  for  a  properly 
speedy  shipment.  Southern  R.  Co.  v. 
Renes.  1M  Ala.  620.  69  So.  M7. 

Burden  of  Proof— Timely  Notice.  — 
Where  a  railroad  contracted  to  carry  cot- 
ton to  a  port  and  deliver  it  to  an  ocean 
carrier  for  shipment  to  a  foreign  port, 
the  burden  was  on  the  railroad,  as  against 
the  shipper,  to  show  that  it  gave  notice 
to  the  ocean  carrier  of  the  arrival  of  the 
cotton  at  the  pier  in  time  for  ttie  ocean 
carrier  to  have  taken  the  rotton  aboard 
ship  for  the  intended  sailing.  Louisville, 
etc,  R.  Co.  V.  Williams  (Ala.).  73  So.  548. 

Same — That  Goods  Lost  While  in  De< 
fendant'a  Custody. — In  an  action  against 
the  terminal  carrier  for  loss  of  goods, 
the  burden  is  on  plaintiff  to  show  that 
his  goods  were  lost  or  delivered  while  in 
defendant's  custody.  Louisville,  etc.,  R. 
Co.  V.  Lynne,  196  Ala.  21,  71  So.  339. 

Same — ^n  Action  for  Delay.  —  In  an 
action  against  the  terminal  carrier  for 
failure  to  carry  a  corpse  on  the  train  on 
which  plaintiff  rode,  the  burden  was  on 


him  to  show  a  tender  by  tiie  initial  car- 
rier to  defendant  in  reasonable  time. 
Southern  R.  Co.  v.  Renes.  1B2  Ala.  6tO. 

68   So.   BS7. 

A  receipt  of  goods  'by  defendant  a) 
the  delivering  carrier  casts  on  it  the  bur- 
den to  show  that  delay  in  transmission 
was  not  due  to  its  fault.  Central,  etc., 
R.  Co.  V.  Goodwater  Mfg.  Co.,  H 
Ala.  App.  356.  60  So.  343. 
§  lie  (S)  Sufficiency  of  Evidence. 

In  action  against  railroad  for  delay  in 
transporting  corpse,  based  on  contract  of 
connecting  road  to  ship  body  through 
on.  train  with  plaintiff,  proof  of  breach 
of  special  contract  held  not  made  by  any 
presumption  from  showing  that  body  was 
removed  from  the  connecting  roid') 
train,  placed  on  truck,  and  defendant's 
train  shortly  left  the  station.  Southern 
R.  Co.  V.  Renes,  192  Ala.  620,  68  Sn. 
987. 

In  suit  against  terminal  carrier  for  los) 
of  goods,  testimony  of  checking  clerk 
that  at  point  of  delivery  to  defendant 
the  car  was  found  short  the  goods  ccm- 
plained  of  held  insufficient  to  overcome  a 
presumption  that  the  missing  goods  came 
into  the  defendant's  possession,  where 
the  clerk  did  not  see  the  car  opened. 
Louisville,  etc.,  R.  Co.  v.  Lynne.  196  Ala. 
21,  71  So.  338. 
§  117. TrUl. 

One  suing  carriers  on  a  joint  contract 
must  recover  against  all  or  none,  unless 
Code  1907,  §  5548.  authoriiinit  joint  ac- 
tions against  carriers  nnd  judgment 
against  any  shown  to  'be  liable,  is  appli- 
cable. Veitch  V.  Illinois  Cent.  R.  Co..  14 
ATip.  146,  68  So.  575. 

(J)  CHARGES  AND  LIENS. 

§  117  Vt.  Rights  of  Carrier  in  General. 

It  is  duty  of  carrier  to  mform  con- 
signee of  correct  freight  rate  according 
to  schedules  on  file  with  Interstate  Com* 
merce  Commission  or  St-ite  Railroad 
Commission  and  on  payment  or  terder 
of  amount  due  to  deliver  freight.  Rmer- 
son  V.  Central,  etc..  R.  Co..  196  Ala.  385, 
72  So.  120. 
§  |118.  Rates  of  Freight. 

Carrier  and  shipper  are  bouid  by  law- 
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M  frei(ht  ratea  notwithstanding  mistake, 
inadvertence,  honest  agreement,  or  goo'l 
faith.  Emerson  v.  Central,  etc.,  R.  Co., 
IM  Ala.  2ft5,  72  So.  120. 

Where  agent  of  interstate  carrier,  ac- 
tcpting  goods  under  bill  of  ladinu;  re- 
quiring  payment  of  freight  by  the  owner 
or  consignee,  inadverKntlv  charged  a 
lower  rate  than  that  on  file  with  the  In- 
terstate Commerce  Commission,  the  car- 
rier could  recover  the  amount  of  the  dei- 
iril.  Western  Railway  v.  Collins  (Ala.). 
T8  So.  833. 

Eitoppel  to  Demand  Lawful  Rate.  — 
Since  the  freight  rate  of  an  interstate 
shipment  can  be  only  that  duly  filed  with 
ihe  Interstate  Commerce  Commission 
under  the  Interstate  Commerce  Act  Feb. 
4.  I8BT,  the  carrier  can  not,  'by  accepting 
the  lower  rate,  nor  by  any  other  act, 
estop  itself  from  demanding  the  lawful 
rate.  Western  Railway  v.  Collins  (Ala.), 
!8  So.  833. 

Effect  of  Failure  to  Past  Schedule.— A 
rarrier  may  recover  the  difference  be- 
tween the  rate  charged  on  an  interstate 
shipment  and  the  higher  published  rate, 
filed  with  and  approved  by  the  Interstate 
Commerce  Commission,  though  the 
schedules  have  not  been  posted  as  re- 
quited by  Act  March  2.  1889,  §  6.  North- 
ern Alabama  R.  Co.  v.  Wilson  Mercantile 
Co.,  S  Ala.  App.  269.  83  So.  34.  cited  in 
notes  in  49  L,   R.  A..  N.  S.,  93,  98,  100, 

Notice  of  Lawful  Ratei.— The  General 
rale  is  that  consignor,  consignee,  and 
carrier  are  charged  with  notice  of  lawful 
freight  rates.  Emerson  v.  Central,  etc., 
R.  Co..  198  Ala.  385.  T2  So.  120. 

ClassiBcation  ai  to  Ratea.  —  A  tank 
wigon  necessary  to  use  with  a  traction 
engine  and  shipped  with  the  engine 
should  he  shipped  under  the  same  classi- 
lication  as  to  freight  rates  as  the  engine. 
and  it  is  immaterial  that  each  could  be 
fsed  without  the  other,  Louisville,  etc., 
R.  Co.  :■.  Newell  (Ala.).  77  So.  S53. 

That  all  parties  to  a  shipment  consid- 
ered a  tank  wagon  as  part  of  a  traction 
engine,  and  so  treated  it.  may  be  consid- 
ered in  determining  the  proper  classifica~ 
lion  of  the  tank  in  regard  to  freight  rates 
although  such  would  not  control  if  the 
classification  was  clearly  unlawful.  Louis- 


ville,   etc.,    R.    Co.  V.    Newell    (Ala.),   77 

So.  553. 

5  ISl.  Rights  of  Coimecting  Carriers. 

Throuch  Rate — Overcharf  e  by  Tenni- 
na]  Carrier.— Where  there  were  two  rales 
applicable  to  shipments,  between  certain 
points,  one  a  joint  or  through  rate  over 
one  route,  the  other  made  up  by  adding 
the  respective  rates  of  the  several  roads 
involved  in  another  route,  the  initial 
carrier  was  at  liberty  to  contract  with 
reference  to  the  former  rate,  though  it 
shipped  over  the  latter  route,  and,  when 
the  terminal  carrier  accepted  the  ship- 
ment it  was  chargeable  with  notice  of 
the  rate  agreed  upon,  amd  could  not 
charge  the  shipper  a  greater  compensation 
than  the  contract  provided  for.  Oden- 
Elliott  Lumber  Co.  t.  Louisville,  etc.,  R. 
Co.  (Ala.  App.),  77  So.  240. 
§  in.  Persona  Liable  for  CharKes. 

Either  Consignor  or  Consignee.  —  A 
carrier  may  look  either  to  the  consignor, 
with  whom  the  contract  of  shipment  is 
made,  or  to  the  consignee,  for  the  freight. 
Central,  etc.,  R.  Co.  r.  Birmingham  Sand, 
etc.,  9  Ala.  .App.  419,  64  So.  292.  cited  in 
notes  in  Ann.  Cas.  1917C,  864,  865;  L.  R, 
A.  1917A,  686. 

Consignor  —  Implied  Agreement  to 
Pay. — A  consignor  impliedly  contracts  to 
pay  the  freight  where  the  bill  of  lading 
contains  no  express  stipulation  binding 
htm  to  pay.  Cincinnati,  etc.,  R.  Co.  v. 
Vredenburgh  Sawmill  Co..  13  Ala.  App. 
442,  69  So.  aaa,  cited  In  notes  in  1917A, 
685.  667. 

Samb — Undisclosed  Principal. — A  ship- 
per who  takes  a  bill  of  lading  in  his  own 
name  as  consignor,  and  who  does  not  at 
the  time  disclose  his  agency  nor  put  the 
carrier  on  notice  that  he  is  acting  as 
agent  of  another  in  making  the  shipment, 
and  not  dealing  with  the  goods  on  his 
own  account,  impliedly  contracts  to  pay 
the  freight,  and  the  carrier,  having  no 
knowledge  to  the  contrary,  may  deal 
with  the  consignor  as  owner  of  the  ship-. 
ment.  and  the  consignor  can  not  escape 
liability  for  freight  by  informing  the  car- 
rier after  the  refusal  of  the  consignee 
to  accept  the  shipment  that  he  acted  as 
agent   in   making  the   shipment.     Cincin- 
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Tiati,  etc.,  R.  Co.  *.  Vredenburgh  Sawmill 
Co..  13  Ala.  App.  442,  69  So.  32S. 

Same— Payment  of  Part  by  Coiuignee. 
— Where  interstate  carrier  accepted  goods 
on  "order  notify"  bill  of  lading  at  a  rate 
lower  than  that  scheduled  with  the  In- 
terstate Commerce  Commission,  and  coU 
lected  the  freight  from  the  consignee,  it 
could  not  thereafter  recover  from  the 
consignor  the  deficit  between  the  rate 
charged  and  the  lawful  rate.  Western 
Railway  v.  Collins  (Ala.),  78  So.  833. 

The  conaignee's  liability  for  freight 
not  affected  by  the  carrier  having  waiv 
or  lost  its  lien  on  the  goods  by  delivery 
without  first  collecting  the  freight.  Cen- 
tral, etc.,  R.  Co.  V.  Birmingham  Sand, 
etc.,  Co.,  9  Ala.  App.  419.  «4  So.  202; 
Western  Railway  v.  Collins  (Ala.),  78 
So.    833. 

The  consignee's  acceptance  and  re- 
moval of  goods  sold  to  it  f.  o.  b.  its  sta- 
tion, knowing  that  the  carrier  was  giving 
up  a  lien  for  freight  undercharges,  did 
not  obligate  it  to  pay  the  freight  charges 
beyond  the  amount  slated.  Central,  etc., 
R.  Co.  V.  Southern  Ferro  Concrete  Co., 
193  Ala.  108.  68  So.  981,  cited  in  note  in 
1917C,  866. 

Commission  merchant  to  whom 
oranges  were  consigned  to  sell  and  to 
pay  the  freight  held  liable  to  the  carrier 
for  an  undercharge,  notwithstanding  the 
merchant  had  already  sent  the  proceeds 
to  the  owner.  Cornelius  &  Co.  f.  Central, 
etc..  R.  Co..  13  Ala.  App.  533.  69 
So.  331,  cited  in  n»tes  in  Ann.  Cas.  1917C, 
864,  B65,  S66. 
§  IBS.  Actions  for  Charfei. 

Adtnitsibility  of  Evidence. — In  action 
for  undercharge  of  freight,  published 
classification  and  rates  on  tile  with  Rail- 
road Commission  are  admissible.  Em- 
erson V.  Central,  etc.,  R.  Co.,  196  Ala. 
685,  78  So.  130. 

Submiaiion  of  Issues  to  Jury. — Where, 
in  an  action  by  a  carrier  against  a  ship- 
per for  freight,  the  uncontradicted  evi- 
■  denee  showed  that  the  carrier  endeavored 
to  deliver  the  car  to  the  consignee,  who 
positively  rejected  and  refused  to  re- 
ceive the  shipment,  there  was  no  com- 
pleted delivery  of  the  shipment,  for  to 
constitute     a    completed     delivery     there 
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must  be  a  delivery  by  the  carrier  and  sc- 
ceritance  by  the  consignee,  and  it  was 
error  to  submit  to  the  jury  the  question 
of  delivery  to  the  consignee.  Cincinnati, 
etc.,  R.  Co.  I'.  Vredenburgh  Sawmill  Co., 
13  Ala.  App.  442,  69  So.  228. 

AffirmatiTe  Charge  for  Carrier.— Un- 
der Code  1907,  SS  5M1-S533,  5687,  SSil, 
5532,  55S0,  5553-5555,  7671,  7674.  carrier 
held  entitled  to  affirmative  charge  in  ac- 
tion against  consignee  for  difference  lie- 
twee  n  freight  paid  and  published  rate. 
Emerson  v.  Central,  etc.,  R.  Co.,  196  Ala. 
285,  72  So.  120. 

III.   CARRIAGE   OP   LIVE  STOCK. 

g   198.  Duty  to   Receive  for  Tranipoitaf 
tion. 

A  railroad  can  decline  to  accept  a  ship- 
ment of  live  stock  by  showing  that  its 
stockyard,  where  it  is  required  to  rest 
cattle  in  transit  by  -federal  statute,  is  in- 
fected with  a  contagious  disease,  of 
which  it  had  no  knowledge  in  time  to 
remedy  the  condition.  Nashville,  etc. 
Railway  v.  Farrell.  14  Ala.  App.  380,  70 
So.  988. 

9  IM  H-  fecial  Contracts  for  Traaspor- 
tatlon. 

It  was  no  acceptance  of  a  railroad's 
offer  to  ship  live  stock  from  a  desig- 
nated town,  so  that  it  would  not  be  under 
duty  by  federal  statute  to  unload  and 
water  them  in  transit,  to  ship  the  stock 
from  another  town  on  a  through  bill  of 
lading,  containing  no  stipulation  against 
unloading,   issued    by   another  carrier  ai 

itial    carrier,     hfashville.   etc.,    Railway 
V.  Farrell,  u"  Ala.  App.  380,  70  So.  986. 
§  IW.  Duties  in  Respect  to  Transporta- 

§  131. Food,  Water,  and  Rest. 

PUdng  Stock  in  Infected  Yard.  —  A 
:arrier  of  live  stock,  which  placed  the 
ihipment  in  its  infected  yard  for  resting 
during  transit,  as  required  by  federal 
statute,  so  that  the  stock  as  damaged, 
was  liable  though  the  yard  was  the  only 
means  available  to  avoid  violating  the 
statute.  Nashville,  etc..  Railway  v.  Far- 
rell, 14  Ala.  App.  330,  70  So.  986. 

Same  —  Knowledlge  of  Carrier  dial 
Yard    Ittfected.— A    railroad,     which    re- 
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(tivcd  live  stock  for  transportation  with 
knowledge  that  its  stockyard,  where  ii 
WIS  required  by  federal  statute  to  rest 
ud  water  stock  in  transit,  was  infected 
with  a  contagious  disease,  and  put  the 
tiock  off  in  such  yard,  where  it  became 
infected  and  was  damaged,  was  liable. 
Nashville,  etc..  Railway  v.  Farrell,  H 
Ala.  App.  380,  70  So.  9B6. 

Where  the  shipper  of  live  stock  from 
»  point  in  Kentucky  informed  the  agent 
of  a  connecting  carrier  at  a  point  in  Ten- 
nessee, on  the  day  before  the  initial  car- 
rier delivered  the  shipment  to  the  con- 
necting carrier,  that  such  connecting 
carrier's  stockyard  at  Nashville,  was  in- 
fected, the  information  was  sufficient  to 
put  the  connecting  carrier  on  inquiry  a9 
to  the  condition  of  its  yard,  rendering 
it  negligence  on  its  part  to  unload  the 
shipment  in  such  yard  for  feeding  and 
wiiering,  as  required  by  federal  statute, 
without  investigation.  Nashville,  etc., 
Hiilway  V.  Farrell,  14  Ala.  App.  380,  70 
So.  »B6. 

i  isa.  Limitation  of  Liability. 

S  1S8  <S)  Power  to    Impose    Conditions 
with    Regard    to    Giving    Notice    of 
Losa. 
Unreuoiuit4e  Stipulation.  —  Nashville, 

etc.  Railway  v.  Hinds,  9  Ala.  App.  534. 

U  So.  409,  cited  in  note  in  L.  R.  A.  ISIGD, 

3«.     See    the    title    CARRIERS,    S    138 

(3),  vol.  2.  p.  698. 

i  lU  (4)  Power  to  Impose  Dutisa  on 
Shii^Mr  as  to  Care  of  Stock. 
Stipnlation  as  to  Lack  of  Proper  Sed- 
ifing.— Louisville,  etc.,  R.  Co.  v.  Shep- 
herd, 7  Ala.  App.  498,  61  So.  14.  See  the 
title  CARRIERS,  §  138  (4),  vol.  2,  p. 
698. 

i  138  (e>  operation  and  Effect  of  Limi- 
tation of  Amotmt  ttf  Liability. 
Where  the  bill  of  lading  for  a  shipment 
of  live  stock  prescribed  the  mvcinium 
recovery  in  case  of  loss  or  injury,  the  bill 
fixed  the  measure  of  damages,  and  not 
Code  1907,  g  5514.  Illinois  Cent.  R.  Co. 
».  Kilgore  &  Son,  U  Ala.  -App.  358,  67 
So.  707,  certiorari  denied  in  Ex  parte 
Kilgore  &  Son,  191  Ala.  671,  67  So.  1002. 


Interstate  Shipment. — Under  the  Hep- 
urn  Act  of  1906,  amending  the  Inter- 
tate  Commerce  Act,  recovery  for  in- 
juries to  an  interstate  shipment  of  live 
stock  is  limited  to  the  values  specified  in 
the  tariff  rate,  which  was  reduced  on  ac- 
count of  the  reduction  in  value.  South- 
ern R.  Co.  V.  Bynum,  194  Ala.  190,  69  So. 
820. 

§  lU  (7)   Operation  and  Effect  of  Stip- 

nlstions  Requiring  Shipper  to  Load, 

Unload,  and  Care  for  Stock. 

Failnrc  to  Give  Shipper  Opportunity  to 

Comply    with  Contract.— Nashville,    etc., 

Railway  v.  Hinds,  9  Ala.  App.  534,  60  So.* 

409.     See    the    title    CARRIERS,  S   138 

(7),  vol.  2,  p.  700. 

S  1S8  (8)  Operation  and  Effect  of  Stipu- 
lation for  Notice  of  Claim  for  Dani' 
ages. 

Failure  to  comply  with  requirement  of 
bill  of  lading  that  notice  in  writing  of 
claim  for  injury  to  live  stock  must  be 
filed  before  it  is  removed  from  car  or 
interminglekl  with  other  live  stock  is  no 
bar  to  action  against  carrier  tor  damages 
to  interstate  shipment.  Southern  R.  Co. 
V.  Propst  (Ala.  App.),  76  So.  470. 

§  1S8  (»)  Waiver  of  Notice  or  of  Defects 
Therein. 

Denial   of  All  Liability  by  Carrier.  — 

Louisville,  etc.,  R.  Co.  v.  Shepherd,  7 
Ala.  App.  496,  61  So.  14.  See  the  title 
CARRIERS,  S  138  (9).  vol.  2.  p.  701. 

g  130.  Ccmnecting  Carriers. 

Liability  of  Initial  Carrier,  —  Initial 
carrier  was  not  liable  for  damages  to 
cattle  while  being  transported  over  local 
road  after  reaching  destination,  although 
there  was  a  custom  between  consignee 
and  connecting  carrier  allowing  such  ex- 
tra transportation.  Henderson  v.  Atlan- 
tic, etc..  R.  Co.  (Ala,).  76  So.  309. 

In  action  for  damages  to  interstate 
shipment  of  cattle,  held,  where  plaintiff 
failed  to  prove  damage  by  defendant  ini- 
tial carrier  or  connecting  carrier,  verdict 
was  properly  directed  for  defendant,  cat- 
tle having  been  shipped  on  another  road 
after  arrival  at  destination  contracted  (or 
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in  bill  of  Uding.     Henderson  v.  Atlantic, 
elc,  R.  Co.  (Ala.).  76  So.  309. 

§   lU.  Actions  acainat  Carriera  of  Live 
Stock. 

§  143. Defeiwea. 

Though  the  interstate  tariff  rate  lim- 
ited recovery  in  case  of  injury  or  de- 
struction of  cattle  to  $30  per  head,  the 
railroad  company  can  not  defeat  an  ac- 
tion for  injuries  to  cattle  on  the  ground 
that  the  injured  animals  were  sold  for 
more  than  $30  per  head.  Southern  R. 
Co.  V.   Bynum,   194   Ala.   190.  69  So.  S20. 

.§  iM. Pleading. 

§  lU  (a)  Plea. 

A  plea  that  the  tacts  surrounding  in- 
juries to  a  shipment  of  cattle  were  pe- 
culiarly within  the  knowledge  of  the  ship- 
per held  not  to  show  the  bill  of  lading 
requiring  notice  of  claim  to  be  valid 
under  Code  1907,  §  4397.  Illinois  Cent. 
R.  Co.  V.  Kilgore  &  Son,  12  Ala.  App. 
358,  67  So.  707.  certiorari  denied  in  Ex 
parte  Kilgore  &  Son.  J91  Ala.  671,  67  So. 

looa. 

The  provision  in  a  bill  of  lading  limi- 
ting the  valuation  and  amount  of  recov- 
ery in  the  event  of  liability  is  available 
to  the  carrier  without  a  special  plea, 
where  the  bill  of  lading  has  been  offered 
in  evidence  by  plaintiff.  Ex  parte  Kil- 
gore &  Son.  191  Ala.  671,  67  So.  1002. 

Plea  as  to  Undertaking  by  Shipper  to 
Provide  BediUng.  —  Louisville,  etc.,  R. 
Co.  1-.  Shepherd.  7  Ala.  App.  498,  81  So. 
14.  See  the  title  CARRIERS,  §  144  (2). 
vol,  2,  p.  704. 

Failure  to  Allege  that  Carrier's  Neg- 
ligence Did  Not  Contribute  to  Injury.  — 
Louisville,  etc..  R.  Co.  v.  Shepherd.  7 
Ala.  App.  496.  61  So.  14.  See  the  title 
CARRIERS,  §  144  (2>,  vol.  3.  p.  704. 

Averment  aa  to  Failure  to  Give  No- 
tice.—Louisville.  etc..  R.  Co.  v.  Shepherd. 
7  Ala.  App.  496,  61  So.  U.  See  the  title 
CARRIERS,  §  144  (3),  vol.  3.  p.  70*. 

g  IM  (3)  Re[dication. 

Replication  Good  as  against  Demurrer. 
— Louisville,  etc.,  R.  Co.  v.  Shepherd.  7 
Ala.  App.  496.  61  So.  14.  See  the  title 
CARRIERS.  §  144  (3>.  vol.  2.  p.  705. 
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§   145   (1)    Presumptions  and  Burden  of 

Proof. 
§  14S  <la>  In  GeneraL 

In  an  action  by  the  shippers  of  live 
stock  for  damage  from  breach  of  express 
provision  of  the  contract  of  carriage  that 
the  stock  should  not  be  unloaded  at  a 
certain  point,  it  was  incumbent  on  plain- 
tiffs to  prove  that  the  contract  contained 
the  stipulation  regarding  unloading. 
Nashville,  etc..  Railway  r.  Far  re  II,  H 
Ala.  App.  580,  70  So.  986. 

Showing  Injuriea  Not  to  Have  Oc- 
curred While  in  Possession  of  Carrier.— 
Nashville,  etc..  Railway  v.  Hinds.  9  Ala. 
■App.  534.  60  So.  409.  See  the  title  CAR- 
RIERS. §  1*5  (la),  vol.  2,  p.  706. 
§  14S  (lb)  Limiutton  of  LiaUlitjr. 

Notice  as  Condition  Precedent. — Louis- 
ville, etc..  R.  Co.  V.  Shepherd.  7  Ala. 
App.  496,  ai  So.  14.  See  the  title  CAR- 
RIERS, 5  145  (lb),  vol.  2,  p.  706. 
§  14S  (ft)  Admisaibilitj  of  Evidence  In 
General. 

In  an  action  for  injuries  to  a  shipment 
of  horses,  an  objection  fo  a  question,  in- 
quiring of  the  conductor  whether  any 
"exceptions'"  were  noted  on  the  bill  of 
lading  when  the  horses  were  turned 
over  to  him,  was  properly  sustained, 
since  not  only  was  the  bill  of  lading  the 
best  evidence,  but  an  answer  to  the  ques- 
tion, if  affirmative,  would  have  been  in- 
competent, as  hearsay,  and.  if  negative, 
would  have  shown  nothing  as  to  the  con- 
dition of  the  horses  on  delivery  to  the 
consignee  or  as  to  how  they  were  in- 
jured. Louisville,  etc..  R.  Co.  v.  Moorer, 
195  Ala.  344.  70  So.  277. 

Value  of  Animal  Killed  to  ^low  Rea- 
sonableness of  Limitation.  —  Nashville, 
etc.,  Railway  r.  Hinds,  9  Ala.  App.  53*. 
60  So  409.  See  the  title  CARRIERS.  S 
145  (3),  vol.  2. -p.  707. 

Apparent  Good  Condition  on  Deliverf 
to  Coiuiecting  Carrier. — Louisville,  etc, 
R.  Co.  V.  Shepherd,  7  Ala.  App.  4B6.  61 
So.  14.  See  the  title  CARRIERS,  g  14! 
(2),  vol.  2.  p.  707. 

Market  Value.— Where  bill  of  lading 
provided  that,  on  damage  to  live  stock 
for   which    railway    company   was    liable. 
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nine  at  place  and  date  of  shipment 
should  govern  settlement,  evidence  o( 
market  value  at  place  of  destination  is 
not  admissible  in  action  'or  such  dam- 
ages. Southern  R.  Co.  v.  Propst  (Ala. 
App.),  76  So.  470. 

S  145  (9)  W^bt  and  Sufficiency  of  Evi- 
dence in  General. 

In  an  action  against  >  railroad  for  dam- 
age to  a  shipment  of  live  stock  through 
haring  contracted  disease  when  unloaded 
for  resting  in  transit,  as  required  by  fed- 
eral statute,  in  an  infected  stockyard. 
eridence  held  to  show  that  the  yard  was 
infected  shortly  before  the  shipment  was 
made.  Nashville,  etc.,  Railway  v.  Far- 
rell,  H  Ala.  App.  3S0,  70  So.  986. 

i  147. TriaL 

S  147  (1)  Questions  for  J1117  in  Generil. 

In  an  action  against  a  carrier  of  live 
stock  for  damage  to  a  shipment,  infected 
"hen  unloaded  at  a  stockyard  for  resting 
in  transit,  plaintiffs'  case,  under  a  count 
of  the  complaint  declaring  on  defendants' 
negligence  as  a  common  carrier  in  viola- 
tion of  its  legal  duty,  held  for  the  jury. 
Nashville,  etc..  Railway  v.  Farrell,  14  Ala. 
Aj)p.  380.  70  So.  988. 
$  117  (a>  Instructioiu. 
S  147  (B)  Cu-e  of  Stock  by  Cvrier. 

Uialeading  and  Argonientative  Instruc- 
tioi^-Nashville,    etc..  Railway  v.    Hinds, 
9  Ala.  App.  534.  SO  So.  409.    See  the  title 
CARRIERS.  §  147   (8).  vol.  2.  p.  710. 
S  1*7  (8)  Limitation  of  Liability. 

Power  to  Waive  Stipulation.— Lou is- 
tille,  etc..  R.  Co.  i'.  Shepherd.  7  Ala. 
App.  496,  fil  So.  14.  Sec  the  title  CAR- 
RIERS, g   147   (9),   vol.   2,  p.  711, 

IV.  CARRIAGE  OF    PASSENGERS. 
(-A)     RELATION     BETWEEN     CAR- 
RIER AND  PASSENGER. 
$  14».  Wbo  Are  CurierB. 

The  distinction  between  a  common 
carrier  of  passengers  and  a  private  car- 
rier is  that  the  common  carrier  must 
receive  all  who  apply  for  passage  so 
long  as  there  is  room  and  no  legal  ex- 
cuse for  refusing,  while  such  duty  does 
not  rest  on  the  private  carrier.  Orr  v. 
Boockholdt,  10  Ala.  App.  331,  65  So.  430. 


g  ISI,  Who  Are  Pauen<en. 
§  16», In  General. 

A  passenger  is  one  who  is  conveyed 
for  hire,  and  the  relation  of  carrier  and 
passenger  is  usually  dependent  on  a  con- 
tract of  carriage,  which  contract  need 
not  be  between  the  carrier  and  the  pas- 
senger, but  may  be  between  the  carrier 
and  a  third  person  for  the  passenger. 
Orr  t:  Boockholdt.  10  Ala.  App.  331,  ftS 
So.  430. 

Where  a  husband,  whose  wife  had  died, 
contracted  with  defendant  for  carriages 
and  drivers  to  carry  those  in  attendance 
at  the  funeral  of  the  wife  to  a  cemetery, 
persons  who  by  the  express  or  implied 
invitation  of  the  husband  occupied  the 
carriages  for  the  purpose  were  "passen- 
gers." and  defendant  owed  to  them  the 
duty  of  using  a  reasonable  care  in  the 
selection  of  skillful  drivers,  Orr  v. 
Boockholdt.  10  Ala.  App.  331,  69  So. 
430. 

A  person  purchastng  a  ticket  and  by 
mistake  entering  the  wronf  train  is,  un- 
til informed  of  his  mistake,  a  passenger, 
entitled  to  protection  as  such.  Southern 
R.  Co.  V.  Farquhar,  192  Ala.  415,  t(8  So. 
289. 

Elevator  Passenger. — Where  an  ex- 
press delivery  man  or  messenger  having 
packages  for  delivery  to  the  tenants  in 
a  public  office  building  was  required,  aa 
was  the  custom,  to  use  the  freight  eleva- 
tor when  delivering  such  packages,  the 
relation  of  carrier  and  passenger  existed 
between  the  owner  of  the  building  and 
him.  O'Rourke  v.  Woodward  (Ala.),  77 
So.  679. 

Person  Riding  in  Motor  Car  by  Invita- 
tioiL — Where  plaintifl's  intestate,  killed 
through  the  negligence  of  djsfendant  the 
owner  and  driver  of  a  motor  car  in  which 
deceased  was  riding,  was  invited  by  one 
of  defendant's  party  to  ride  in  the  car, 
and  defendant,  knowing  of  his  presence, 
did  not  object,  defendant  is  liable  for 
negligence,  though  he  did  not  expressly 
invite  deceased.  Galloway  i:  Perkins 
(Ala.).  73  So.  MS. 
§  1S3. Payment  of  Pare. 

A  child  about  nine  months  old.  who 
accompanies  her  mother,  who  is  a  pas- 
senger,   is    a    passenger,    though    riding 
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free,  Southern  R.  Co.  v.  Herron,  12 
Ala.  App.  *15,  «8  So.  551. 
§  1(6.  -^  Conveyances  and  PUcea  Not 
Proper  for  ^twsentert. 
One  riding  on  the  steps  or  platform  of 
an  overcrowded  street  car  is  a  "passen- 
ger," where  he  expects  to  and  is  able  to 
pay  the  usual  fare;  the  street  car  com- 
pany customarily  receiving  and  accepting 
fares  from  such  passengers.  Mobile, 
etc.,  R.  Co.  V.  Hughes,  190  Ala.  216,  ftT 

So.  are. 

§  158. Pleading. 

Complaint — Negativing  Status  bf  Tres- 
passer.— LoulsvjHe,  etc.,  R.  Co.  v.  Glas* 
gow,  179  Ala.  251,  90  So.  103.  See  the 
title  CARRIERS,  §  158  (1),  vol.  2,  p. 
715. 
§  1&9. Evidence. 

Suffidencf. — The  evidence,  in  an  action 
for  death  from  being  struck  by  street  car 
at  a  flag  station,  held  insufficient  to  show 
that  plaintiffs  intestate  was  at  such  sta- 
tion to  offer  himself  a>  a  passenger.  Ala- 
bama City,  etc.,  R.  Co.  v.  iBessiere,  100 
Ala.  59,  66  So.  BOS. 
S    laO.  Commencement  and  Tennination 

of  Relation. 
§  1«0  (1)  In  General. 

In  QeneraL — Louisville,  etc.,  R.  Co.  v. 
Glasgow,  179  Ala.  251,  eo  So.  103,  cited 
in  notes  in  Ann.  Cas.  1916A.  140,  876; 
1OT7C,  1207.  See  the  title  CARRIERS,  g 
IflO  (1),  vol.  2,  p.  716. 

In  the  absence  of  special  circum- 
stances, a  carrier  performs  its  whole 
duty  by  conveying  the  passenger  to  his 
destination,  and  need  not  care  for  the 
passenger  while  he  makes  preparation 
to  further  continue  his  journey.  Wald- 
rop  V.  Nashville,  etc.,  Railway,  183  Ala. 
226.  62  So.  769. 
}  100  (B)  Going  to  or  Awaiting  Train. 

In  GeneraL — Louisville,  etc.,  R.  Co.  v. 
Glasgow,  179  Ala.  251,  «0  So.  103.  cited 
in  note  in  L.  R.  A.  1915B,  829.  See  the 
title  CARRIERS,  g  160  (3),  vol.  2,  p. 
716. 

Plaintiff,  who  had  purchased  a  ticket 
from  defendant  railroad  and  was  wait- 
ing for  the  train  in  its  station,  was  a 
passenger.      Nashville,    etc..    Railway    v. 
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Crosby,  194  Ala.  338,  70  So.  7,  cited  in 
note  in  Ann.  Cas.  19i7C,  1206. 

Person  Waiting  in  Station  to  Bur 
Ticket  by  Invitation. — Louisville,  etc.,  R. 
Co.  V.  Kay,  B  Ala.  App.  562,  62  So.  1014. 
See  the  title  CARRIERS,  §  160  (2),  vol. 
2,  p.  717. 

Going  to  Station  Reaamiable  Time  be- 
fore Arrival  of  Train. — Where  a  ^rson 
with  a  bona  fide  intention  of  taking 
passage  by  train  goes  to  the  carrier'! 
station  at  a  reasonable  time  before  the 
arrival  of  the  train,  he  is  entitled  to  pro- 
tection as  a  passenger  from  the  moment 
he  enters  the  carrier's  premises;  pay- 
ment of  fare  not  being  a  condition  prec- 
edent to  the  establishment  of  the  rela- 
tion of  carrier  and  passenger.  Central, 
etc,  R.  Co.  V.  Bell.  187  Ala.  541,  65  So. 
835,  cited  in  note  tn  Ann.  Cas.  191TC, 
1201. 

One  who  within  a  reasonable  time 
goes  to  a  railroad  station  with  the  bona 
fide  intention  of  taking  a  train  becomes 
thereby  entitled  to  protection  as  a  pas- 
senger. Widener  v.  Alabama,  etc,  R. 
Co..  194  Ala.  115,  69  So.  558,  cited  in  note 
in  Ann.  Cas.  1917C,  1209. 

Going  to  Station  Unreasonable  Time 
before  Arrival  of  Train. — In  a  passen- 
ger's action  for  injuries  in  being  ejected 
from  defendant's  waiting  room,  a  plea 
that  plaintiff  went  to  the  depot  six  hours 
before  the  arrival  of  any  train,  that  such 
a  time  was-  not  a  reasonable  one,  that  de-- 
fendant  owed  plaintiff  no  duty  as  a  pas- 
senger during  such  time,  that  the  rules 
of  the  state  railroad  commission  merely 
required  the  depot  to  be  opened  one 
hour  before  the  arrival  of  trains,  and 
that  defendant's  agent  was  not  guilty  of 
any  wanton  or  intentional  wrong  prox- 
imately resulting  in  injury  to  the  plain- 
tiff, stated  a  good  defense.  Widener  v. 
Alabama,  etc.,  R.  Co.,  194  Ala.  115,  Oft  So. 

558. 

A  passenger,  who  came  into  defend- 
ant's waiting  room  six  hours  before  the 
scheduled  arrival  of  the  train  and  was 
allowed  to  remain  there  by  the  agent. 
but  was  subsequently  ordered  out.  had 
no  cause  of  action  for  such  ejection. 
Widener  v.  .\labama.  etc.,  R.  Co.,  194 
Ala.   115,   69   So.  «58. 

If  a  railroad  company  opens  its  station 
far  in  advance  of  s 
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pcnnits  a  prospective  fmssenger  to  rest 
therein,  such  passenger  is  entitled  to  the 
protection  only  which  the  law  extends  to 
Ucenseea  without  an  express  invitation. 
Widener  v.  Alabama,  etc.,  R.  Co.,  IM 
Ala.  115,  ee  So.  fiH. 

{  160  (3)  Reaching  Destination  and 
Leaving  Train  on  Cairier'a  Prem- 
be>. 

In  General. — Southern  R,  Co.  v.  Bur- 
nett. 6  Ala.  App.  S68,  «0  So.  473,  certi- 
orari denied  in  Ex  parte  Burnett,  IBO 
Ala.  540,  61  So.  920,  cited  in  note  in  Ann. 
Cas.  1915C,  18SS.  See  the  title  CAR- 
RIERS, S  IflO  (3),  vol.  2.  p.  717. 

Where  a  passenger  on  a  street  car 
stepped  oS  at  her  destination  and  started 
to  cross  the  track  behind  the  car,  when 
ber  foot  caught  in  a  wire  attached  to 
the  car,  the  relation  of  passenger  and 
carrier  had  not  terminated.  Birming- 
ham R.,  etc.,  Co.  V.  O'Brien,  185  Ala.  617, 
M  So.  313,  cited  in  note  in  Ann.  Caa. 
1915C,  1224. 

Steam  RailroadB. — Waldrop  v.  Nash- 
*ille.  etc.,  Railway.  183  Ala.  22«,  <2  So. 
m.  See  the  title  CARRIERS,  §  MO  (3), 
toL  2.  p.  717. 

Street  Railways.— Waldrop  v.  Nash- 
ville, etc.,  Railway.  183  Ata.  228,  62  iSo. 
TM.  cited  in  notes  in  Ann.  Cas.  ISlsC. 
mt,  1225.     See  the  title  CARRIERS,  § 

160  (3>,  vol.  a,  p.   717. 

(B)    FARES,    TICKETS,    AND     SPE- 
CIAL CONTRACTS. 
i  in.  Acts  and  Statements  of  Agents  or 
Employees. 

Where  plaintiff  purchased  from  de- 
fendant's agent  mileage  book  having 
stamped  thereon  that  it  would  not  be 
good  over  certain  line,  defendant  was 
no!  liable  for  refusal  of  such  line  to  ac- 
cept coupons,  although  defendant's  agent 
represented  that  coupons  were  good  over 
SBch  line.  Alabama,  etc.,  R.  Co.  v.  Ver- 
million (Ala.  App.),  77  So.  67. 
i  181;/^.  Nature  and  BfEect  of  Ticket  in 
General. 

As  between  a  passenger  and  the  con- 
doctor,  who  can  not  know  what  passed 
between  the  passenger  and  ticket  agent, 
the  ticket  held  by  the  passenger  is  the 
sole  evidence    of   the   passenger's    rights 


under  the  contract  of  carriage.      Louis- 
ville,  etc.,    R.   Co.  V.    Maxwell,   190   Ala. 
47,  W  So.  66«L 
§  l«^a.  Passes. 

An  employee  of  an  independent  con- 
tractor for  the  construction  of  a  depot 
is  an  employee  of  the  railroad  company 
and  a  person  to  whom  a  pass  might  be 
issued  under  the  statute.  Louisville,  etc., 
R.  Co.  V.  Dawson,  II  Ala.  App.  621,  6« 
So.  905. 

§  leSKb.  Special  Contracts  for  Tranqwr- 
ution. 

Secret  instructions  or  limitations  upon 
the  authority  of  a  railroad's  general 
agent  do  not  exempt  the  railroad  from 
the  obligations  of  engagements  made  by 
htm  within  his  ostensible  authority  as  to 
telegraph  transportation  to  a  person  on 
a  connecting  railway  line.  Southern  R. 
Co.  V.  Rowc  (Ala.).  73  So.  ft34. 

(C)  PERFORMANCE  OF  CONTRACT 
OF  TRANSPORTATION. 

Transportation   in 

A  passenger  advised  by  trainmen  to 
board  the  wrong  train  may  recover  for 
the  damages  thereby  sustained.  South- 
ern R.  Co.  V.  Farquhar,  193  Ala.  415,  88 
So.  38», 

A  carrier's  conductor,  discovering  that 
a  psssenger  has  boarded  the  wrong  train, 
must  inform  him  of  the  mistake  and  af- 
ford him  a  reasonable  opportunity  to  get 
ofl,  in  view  of  all  the  facts.  Southern  R, 
Co.  V.  Farquhar,  192  Ala.  415,  88  So. 
299. 

S  !««.  Receiving  and  Taking  up  Passen- 
gers. 

See  post.  Carrying  to  and  Stopping  at 
Destination."  §  189. 

Where  a  passenger,  making  proper  in- 
quiry, is  misled  by  acts  or  statements  of 
the  railroad  or  its  agents  into  taking  the 
wrong  train,  his  remedy  is  to  leave  the 
'train  and  seek  other  transportation  and 
recover  of  the  railroad  damages  sus- 
tained. Southern  R.  Co.  v.  Pruett  (Ala.), 
77  So.  49. 
§   lee;^.  AccommodatiotM  during  Trant- 

Separate  Coach  Law— Construction — 
Intent.— Code  1907,  gg  5487,  5488,  provid- 
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ing  for  separate  accommodations  upon 
trains  for  white  and  negro  passengers, 
is  to  be  construed  so  as  to  effectuate  the 
reasonable  intent  of  the  legislature. 
Spenny  *.  Mobile,  etc.,  R.  Co.,  J9S  Ala. 
4S3,  6S  So.  STO, 

Sunt  —  CoiMtitutionality. — Code  1907, 
5§  5487,  5488,  providing  for  separate  ac- 
commodations upon  trains  for  white  and 
negro  passengers,  is  not  rendered  tin- 
constitutional  under  the  equal  protection 
clause  o(  the  federal  constitution  by  a 
construction  exempting  from  its  opera- 
tion a  white  sheriff  traveling  with  a  ne- 
gro prisoner.  Spenny  v.  Mobile,  etc.,  R. 
Co.,  192  Ala.  483,  68  So.  870,  cited  in 
note  in  L.  R.  A.  1916E,  382. 

Suae — Application  to  White  Sheriff 
with  Negro  Prisoner.— Code  ISOT,  g§ 
S487,  5488,  provide  for  separate  accom- 
modations on  trains  for  white  and  negro 
passengers.  Section  7«84  makes  it  a 
misdemeanor  for  a  person  to  go  into  or 
ride  upon  a  coach  to  which  he  does  not 
belong.  Held,  that  such  statute  does 
not  apply  where  a  white  sheriff  attempts 
to  travel  with  a  negro  prisoner,  and 
hence  can  not  be  assigned  to  separate 
coaches.  Spenny  v.  Mobile,  etc.,  R.  Co., 
192  Ala.  483,  m  So.  870,  cited  in  note  in 
L.  R-  A.  1916E.  282. 

Since  Code  1907,  §5  5«7,  5488.  provid- 
ing for  separate  accommodations  upon 
trains  for  white  and  negro  passengers, 
do  not  apply  to  a  white  sheriff  travel- 
ing with  a  negro  prisoner,  the  conductor 
may,  in  his  discretion,  assign  them  to 
any  coach  or  compartment  of  the  train. 
Spenny  v.  Mobile,  etc.,  R.  Co.,  192  Ala. 
483,  68  So.  870,  cited  in  note  in  L.  R.  A. 
1910E,  2S2. 
8  1S7.  Rules  of  Carrier. 

Railroads  may  prescribe  reasonable 
rules  for  the  running  of  their  trains,  as 
that  certain  passenger  trains  only  shall 
stop  at  certain  stations.  Louisville,  etc., 
R.  Co.  V.  Maxwell,  190  Ala.  47,  6S  So. 
S60. 

§    1S8.  Changes    and  Transfers  to  ^  Con* 
nccting  Lines. 

In  an  action  for  failure  to  carry  plain- 
tiff to  her  destination,  where  in  the  ab- 
sence of  ordinance  or  contract  she  was 
not  entitled  as  of  right  to  a  transfer, 
proof    that  it  had    been   the  custom    or 
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usage  of  defendant  to  give  transfers  to 
passengers  at  that  point  if  reasonable 
and  not  opposed  to  more  positive  Un 
showed  a  rule  of  action  as  to  which 
plaintiff  might  govern  herself.  Birming- 
ham R.,  etc.,  Co.  V.  Hatton.  187  Ala.  571, 
65  So.  931. 
§  m.  Canying  to  and  Stopping  at  Des- 


Outica  of  Steam  and  Street  Raflwafi 
Cott^ared-— Birmingham  R,,  etc.,  Co.  v. 
Arnold,  7  Ala.  App.  521,  60  So.  988.  See 
the  title  CARRIERS,  §  19»,  vol.  2,  p. 
731. 

Notice  of  Arrival  at  Station.— As  a 
general  rule  it  is  not  the  duty  of  a  com- 
mon carrier  to  notify  a  passenger  of  the 
arrival  of  trains  at  stations  other  than 
the  station  at  which  the  passenger  is  to 
alight.  Louisville,  etc.,  R.  Co.  v.  Myers, 
14  Ala.  App.  310,  7&  So.  186. 

Though  ordinarily  a  carrier  need  not 
give  a  pas5<;nger  personal  notice  that  hU 
station  has  been  reached,  yet  exceptional 
circumstances  may  impose  such  duty,  in 
view  of  the  age,  sex,  or  physical  infirm- 
ity of  the  passenger.  Southern  R.  Co.  v. 
Herron,   12  Ala.  App.  415,  68  So.  551. 

A  carrier,  failing  to  give  notice  to  a 
passenger  carrying  a  child,  of  her  desti- 
nation and  time  to  alight,  held  liable  for 
injuries  to  the  child,  carried  beyond  the 
destination  and  then  returned  to  desti- 
nation. Southern  R.  Co.  v.  Herron,  12 
Ala.  App.  415.  68  So.  551. 

FaUure  to  Properly  Call  Sution.— 
Where  the  stations  on  defendant  rail- 
road's line  were  not  called  loud  enough 
for  plaintiff  to  understand  the  names, 
and,  on  the  stopping  of  the  train  on 
which  plaintiff  was  a  passenger  at  the 
station  next  before  her  destination,  the 
porter  told  her  that  it  was  her  destina- 
tion and  helped  her  off  with  her  baggage, 
it  being  dark,  defendant  was  liable. 
Louisville,  etc.,  R.  Co.  v.  Myers,  14  Ala. 
App.  310.  70  So.  186. 

Duty  of  Street  Car  to  Stop  i^on  Sig- 
nal of  Pawengera.— Birmingham  R.,  etc., 
Co.  *.  Arnold.  T  Ala.  App.  521.  60  So.  988. 
See  the  title  CARRIERS,  S  169,  vol.  2, 
p.  721. 

A  street  car  passenger,  who  was  car- 
ried beyond  two  streets,  at  each  of 
which  she  gave  a  signal  to  stop,  can   re- 
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wrer  for  negltgently  failing  to  stop  at 
either  street.  Birmingham  R.,  etc.,  Co. 
V.  Hass.  190  Ala.  273,   67  So.  S04. 

Sailroadi  are  not  required  to  stop  at 
in  times  and  at  all  stationB  for  passen- 
gers, but  may  operate  through  trains 
stopping  at  only  large  or  important 
towns  or  stations.  Southern  R.  Co.  v. 
Pruett  (Ala.).  77  So.  49. 

Passenger'a  Duty  to  Inquire  as  to 
Stopt.— Passengers  before  boarding  a 
train  should  inquire  whether  it  stops  at 
their  desired  destination.  Southern  R. 
Co.  p.  Pruett  (Ala,),  77  So.  49. 

It  is  a  passenger's  duty,  before  taking 
passage,  to  inform  himself  as  to  what 
train  will  deliver  him  at  his  destination, 
so  that,  not  doing  so,  and  without  mis- 
information from  the  carrier's  agents 
boarding  a  train  not  stopping  at  his  sta- 
tion, he  has  no  remedy  for  being  put  off 
to  await  a  train  which  does  stop  there. 
Louisville,  etc.,  R.  Co.  v.  Maxwell,  190 
Ala.  47,  66  So.  «ft9. 

Dnty  of  Passenger  to  Notify  Conduct- 
or of  Destination.— In  the  absence  of  a 
earner's  rule  binding  upon  a  ticket  pas- 
sertger,  requiring  hira  to  notify  the  con- 
ductor of  his  destination  before  arrival, 
there  is  no  primary  obligation  to  give 
such  notice,  the  ticket  being  conclusive 
notice  of  his  destination;  and  the  carrier 
can  not  escape  liability  for  carrying  him 
beyond  because  of  the  conductor's  fail- 
ure to  ascertain  his  destination,  even 
though  the  train  passed  it  before  the 
conductor  entered  the  car  where  he  was. 
Louisville,  etc.,  R.  Co.  v.  Fuqua,  ]87 
Ala.  484,  65  So.  396.  32  L.  R.  A..  N.  S., 
668,  cited    in  note  in    Ann.  Cas.    1916E, 

Plaxman  Not  Warranted  in  Aiinming 
that  Response  of  Another  Indicated 
PlaintifTs  Destination.— A  carrier's  flag- 
man, whose  duty  it  was  to  inquire  the 
destination  of  passengers  entering  the 
train  and  advise  the  conductor  of  those 
going  to  a  flag  station,  who  asked  a 
gronp  of  ladies,  including  plaintiff,  where 
they  were  all  going,  to  which  one  replied 
that  she  was  going  to  a  point  near  B., 
and  to  which  plaintiff,  going  to  M.,  a 
flag  station,  made  no  reply,  held  not 
warranted  in  assuming  that  the  response 
indicated  the  plaintiff's  destination. 
Louisville,  etc.,  R.  Co.  v.  Fuqua,  187  Ala. 
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464,  65  So.  396,  SS  L.  R.  A.,  N.  S.,  688. 

Passenger  on  Train  Which  Does  Not 
Stop  at  Destination.  —  A  passenger's 
right,  evidenced  by  his  contract,  to  be 
carried  to  a  certain  station,  is  not  de- 
nied, where  he,  being  on  a  train,  which, 
under  the  company's  rules,  does  not  stop 
at  such  station,  is  put  off  by  the  conduct- 
or at  the  station  nearest  his  destination 
to  await  the  train  which  does  stop 
there.  Louisville,  etc.,  R.  Co.  v.  Max- 
well. 190  Ala.  47,  66  So.  669. 
§  170,  Discharging  and  Setting  Down 
Passengers. 

See  ante.  "Carrying  to  and  Stopping 
at   Destination."  g   169. 

In  General. — Louisville,  etc.,  R.  Co.  v. 
Cornelius.  183  Ala.  803,  62  So.  710,  See 
the  title  CARRIERS,  S  170,  vol.  Z.  p. 
733. 

Announcing  Stations. — A  carrier's  duty 
to  give  notice  of  the  arrival  of  a  train  at 
a  passenger's  destination  is  performed  if 
the  name  of  station  is  so  announced  as 
to  give  him  information  of  the  fact  a 
reasonable  time  before  he  is  to  get  off; 
and  the  usual  practice  of  giving  notice  by 
causing  a  general  announcement  to  be 
made  in  the  car  where  a  passenger  for 
the  station  is  or  ought  to  be.  if  followed 
with  due  care  in  every  respect,  is  suffi- 
cient. Central,  etc,  R.  Co.  v.  Crane.  189 
Ala.  538,  66  So.  604.  cited  iri  notes  in  L. 
R.  A.  1915C.  6S5-,  Ann.  Cas.  1916B,  250, 
2S1. 

The  blowing  of  a  station  signal  for  a 
passenger's  ticketed  station  and  the  an- 
nouncement of  the  station  by  the  con- 
ductor and  train  porter  in  the  car  in 
which  he  was  riding  notified  him  of  his 
destination  in  the  proper  and  customary 
way,  within  the  rule  that  a  carrier's  duty 
in  this  respect  is  performed  it  the  name 
of  a  station  is  so  announced  by  a  train 
employee  as  to  inform  the  passenger 
thereof  a  reasonable  time  before  he  is  to 
get  off.  Central,  etc.,  R.  Co,  v.  Crane,  11 
Ala.  App.  249.  65  So.  866.  cited  in  note  in 
L.  R.  A.  1M5C,  665. 

§    17t.  Actions  Arising  Out  of  Breach  of 
Contract.  , 

171^.  Nature  and  Form. 

A  passenger's  ticket,  not  entitling  him 
3  ride  to  his  destination  on  the  train  he 
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boarded,  it,  under  the  carrier's  rules, 
not  stopping  there,  any  right  of  action 
for  being  put  off  at  an  intermediate  sta- 
tion to  await  his  train  is  not  for  breach 
of  his  ticket  contract,  but  for  misinfor- 
mation given  him  by  the  ticket  agent. 
Louisville,  etc.,  R.  Co.  v.  Maxwell,  190 
Ala.  47,  66  So.  669,  cited  in  notes  in  L. 
R.  A.  19i5D,  705,  713;  Ann.  Cas.  1916E. 
1220,  1221. 

§  178. Pleading. 

§  179  (1)  Complaint. 

Allegations  U  to  Carrying  Passenger 
beyond  Destination.  —  Birmingham  R., 
etc.,  Co.  V.  Arnold,  7  Ala.  App.  521,  60 
So.  988;  Louisville,  etc.,  R.  Co.  v.  Corne- 
lius, 183  Ala.  203,  6B  So.  710.  See  the  ti- 
tle CARRIERS,  §  172  (1),  vol.  2,  p.  725, 

Necessity  for  Pleading  Special  Dam- 
ages.—Louisville,  etc..  R.  Co.  V.  Sanders, 
7  Ala.  App.  543,  61  So.  482.  See  the  title 
CARRIERS,  §  172  (1),  vol.  H.  p.  725. 

Complaints  Held  Sufficient. — The  com- 
plaint by  a  passenger,  founded  on  the 
negligent  failure  of  the  conductor  to  no- 
tify when  4ie  took  up  the  ticket  that  plain- 
tiff was  on  the  wrong  train,  held  to  state 
a  cause  of  action.  Southern  R.  Co.  v. 
Farquhar,  192  Ala.  415,  66  So.  889. 

In  an  action  by  a  passenger,  each  of 
two  counts  of  a  complaint  held  to  state  a 
cause  of  action  for  failure  to  carry  in  ac- 
cordance with  the  contract.  Birmingham 
R..  etc.,  Co.  V.  Scisson,  188  Ala.  70,  65  So. 
332. 

A  complaint  alleging  that  plaintifl  was 
a  passenger  on  a  train,  that  defendant 
failed  t6  announce  her  station,  where- 
upon she  was  carried  beyond  the  same, 
etc.,  to  her  injury  held  to  slate  a  good 
,  cause  of  action.  Alabama,  etc.,  R.  Co.  v. 
Lawrence  (Ala.  App.),  77  So.  432. 

A  complaint  against  a  street  railway 
company  for  carrying  a  passenger  be- 
yond her  destination,  alleging  a  request 
to  be  put  off  at  or  near  a  designated 
street,  held  not  demurrable  for  use  of 
the  words  "at  or  near."  Birmingham, 
etc.,  R.  Co.  V.  Wilson.  14  Ala.  App.  235, 
69  So.  312. 

Complaint  Held  Faulty. — A  complaint 
iX  an  action  against  a  carrier,  based  on 
the  negligent  failure  of  the  conductor  to 
stop  the  train  and  allow  a  passenger 
who  got  on  by  mistake  to  alight,  which 


fails  to  exclude  the  presence  of  circum- 
stances rendering  it  unsafe  to  stop  the 
train  short  of  the  point  where  the  pas- 
senger was  allowed  to  get  off,  is  faulty. 
Southern  R.  Co.  *.  Farquhar,  192  Ala. 
415,  68  So.  2»9l 

Intentional  or  Wanton  Injury.— A 
complaint,  in  an  action  against  a  street 
railroad  for  punitive  damages,  averred 
that  plaintiff  was  a  passenger,  that,  not- 
withstanding defendant's  duty  to  afford 
him  a  reasonable  opportunity  to  alight 
at  destination,  he  was  carried  three  miles 
past,  as  a  proximate  result  of  which  he 
had  to  leave  the  car  at  an  unsuited  place, 
and  suffered  trouble,  inconvenience,  and 
expense  in  getting  back,  that  defendant's 
servant  in  charge  of  the  car,  acting  with- 
in his  authority,  "wantonly  or  intention- 
ally caused  plaintiff  to  suffer  such  injury 
by  wantonly  and  intentionally  carrying 
him  past  his  destination,"  but  omitted 
the  disjunctive  averment  that  the  action 
was  wantonly  done,  averring  only  that 
it  was  intentionally  done.  Held,  that  as 
against  a  demurrer,  the  complaint  was 
insufficient  to  allege  that  the  action  was 
malicious  or  even  wrongful,  in  that  it  did 
not  allege  a  breach  of  defendant's  doty. 
Birmingham  R.,  etc.,  Co.  v.  McLeod.  » 
Ala.  App.  63T.  64  So.  193. 
§  178  (3>  Issues,  Proof  and  Variance. 

Hatters  to  Be  Proved.— Birmingham 
R.,  etc.,  Co.  V.  Arnold,  7  Ala.  App.  531, 
60  So.  988.     See  the  title  CARRIERS,  | 

172   (3),  vol.   2,   p.   725. 

Damage  for  Selling  Wrong  Transpor- 
tation— Variance. — In  a  passenger's  ac- 
tion against  a  railroad  for  damages  for 
the  wrong  of  the  railroad's  agent  at  B. 
in  selling  mileage  scrip,  he  could  not  use 
in  the  purchase  of  a  ticket  for  his  return 
trip  from  L.  to  B.,  where  it  was  clear 
from  plaintiff's  version  of  the  facts  that 
whatever  wrong  was  done  him  was  done 
by  the  railroad's  agent  at  an  intermedi- 
ate point,  M.,  and  not  by  its  agent  at  B., 
while  the  wrong  was  of  a  different  char- 
acter than  alleged,  consisting  of  refusal 
to  accept  scrip  for  a  ticket  rather  than 
wrongful  sale  of  scrip,  the  road  was  en- 
titled to  the  general  charge  on  the 
counts  of  the  complaint  declaring  as  for 
the  wrong  in  selling  scrip  plaintiff  conld 
not    use    in    the    purchase    of  a     return 


ranvCOOgIC 


S5  172  (3)-174  (1) 


ticket.    Central,    etc.,   R.    Cq.  v.    Lanier 
(Ala.),  73  So.  831. 
!  ITS. Evidence. 

Admisubilitr  of  Evidence. — In  ac 
for  failure  to  deliver  telegraphed  ticket 
promptly,  it  was  error  to  admit  testi- 
mony of  a  witness  that  he  caused  his 
Jterographer  to  inquire  at  diiTerent  rail- 
road offices  whether  the  transportation 
had  arrived.  Southern  R.  Co.  v.  Rowe 
(.Ma.).  73  So.  634. 

Where  plaintifF  sought  to  recover  dam- 
age: for  being  carried  beyond  her  desti- 
nation, evidence  of  resulting  loss  of  earn- 
ings while  incapacitated  was  properly  re- 
ceived. Birmingham  R..  etc.,  Co.  v. 
Torpy,  14  Ala.   App.  380.  70  So.  idS. 

In  an  action  for  carrying  a  street  car 
passenger  beyond  her  destination,  evi- 
dence that  the  company's  employees 
nere  in  the  habit  of  carrying  plaintiff  be- 
yond her  street  was  not  admissible  as 
showing  a  habit  of  the  particular  em- 
ployees in  charge  ot  that  car.  Birming- 
liain  R..  etc.,  Co.  v.  Hass,  190  Ala.  373. 
ST  So.  5M. 

In  an  action  for  damages  for  failure 
to  carry  plaintiff  to  her  destination  by 
issuing  a  transfer  to  an  intersecting  line, 
evidence  for  plaintiff  that  had  she  re- 
mained on  the  car  she  might  have  finally 
reached  a  point  still  more  remote  from 
ber  destination  with  the  probability  of 
greater  injury  in  retracing  her  way  or 
prosecuting  her  journey,  held  admissible. 
Birmingham  R..  .etc..  Co.  v.  Hatton.  187 
Ala.  373,  65   So.  S34. 

Weight  and  Sufficiency  of  Evidence.— 
Mental  suffering  need  not  be  positively 
proven,  but  may  be  inferred  from  the 
circumstances,  including  the  relation  of 
the  parties,  as  where  there  has  been  fail- 
tire  to  promptly  deliver  a  telegraphed 
raihoad  ticket  to  plaintiff's  dying  hus- 
band. Southern  R.  Co.  v.  Rowe  (Ala.). 
J3  So.  834. 

Evidence  held  to  authorize  a  finding 
that  a  street  railway  company  carried  a 
passenger  beyond  her  destination.  Bir- 
mingham, etc.,  R.  Co.  V.  Wilson,  14  Ala. 
App.  235.  69   So.   312. 

In  passenger's  action  for  negligence  in 
failing  to  properly  call  the  plaintiff's  sta- 
tion, and  in  not  stopping  at  such  station. 
verdict  for  plaintiff  held  against  the  pre- 
ponderance  of   the    evidence.       Southern 


R.  Co.  V.  Grady.  192  Ala.  515,  68  So.  346. 

Evidence  held  not  to  justify  a  finding 
that  the  station  was  not  called  and  that 
the  train  did  not  stop  there  a  reasonable 
time.  Southern  R.  Co.  v.  Herroti,  189 
Ala.  668,  66  S'o.  S3T,  cited  in  note  in  Ann. 
Cas.  1916B.  250. 

§174. Damages. 

§    174    (1)     Elements    and    Measure    ol 
Damages  in  General. 

In  General.— Birmingham  R.,  etc.,  Co. 
V.  Arnold,  7  Ala.  App.  921,  flO  So.  988. 
See  the  title  CARRIERS,  §  174  (1),  vol. 
2,  p.  72B. 

Special  Damages.— Louisville,  etc.,  R. 
Co.  V.  Sanders,  7  Ala.  App.  543,  61  So. 
482.  See  the  title  CARRIERS.  \  174  (1), 
vol.  2,  p.  728. 

Physical  Suffering  and  Inconvenience, 
—Louisville,  etc.,  R.  Co.  v.  Sanders,  7 
Ala.  App.  543,  61  So.  482.  See  the  title 
CARRIERS,  g  174  (1),  vol.  2,  p.  728. 

A  passenger  let  down  at  a  i^ce  other 
than  his  destination  may  recover  for  ex- 
penses, suffering,  etc.,  in  reaching  his 
destination,  but  can  not  ordinarily  re- 
cover for  occurrences  thereafter.  Cen- 
tral, etc.,  R.  Co.  r.  Barnitz  (Ala,).  73  So. 
471,  reversing  judgment  14  Ala.  App. 
354,  70  So.  945. 

A  passenger  wrongfully  carried  past 
her  destination  to  which  she 
can  not  recover  for  injuries 
while  going  from  the  depot  at  destina- 
tion to  her  mother's  home,  although  she 
paid  her  own  passage  back  to  destina- 
tion. Central,  etc.,  R.  Co.  v.  Barniti 
(Ala.),  73  So,  471,  reversing  judgment 
14  Ala.  App.  354,  70  So.  945. 

A  railroad  passenger  set  down  at  a 
place  other  than  his  destination  to  re- 
cover for  damages  incurred  after  reach- 
ing such  destination  must  show  the  car- 
rier's notice  of  the  peculiar  circum- 
stances causing  damage.  Central,  etc., 
R.  Co.  V.  Barnitz  (Ala.).  73  So.  471,  re- 
versing judgment  14  Ala.  App.  354,  70 
So.  945. 

In  action  for  failure  to  deliver  promptly 
ticket  telegraphed  to  plaintiffs  dying 
husband,  an  element  of  damages  was  the 
excess  over  the  ticket  price  of  the  ex- 
penses of  the  transportation  of  such 
husband's  remains.  Southern  R.  Co.  v. 
Rowe  (Ala.),  73  So,  634. 
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§  17<  (S)  Mental  Sufferins. 

Damages  for  mental  anguish  are  re' 
coverable  for  failure  lo  promptly  delivei 
tele  graphed  ticket,  where  the  railway 
agent  knew  it  was  sent  to  husband  se- 
riously ill  that  wife  might  have  him  with 
her  when  he  died,  such  damages  being 
within  the  contemplation  of  the  con- 
tracting parties.  Southern  R.  Co.  v. 
Rowe  (Ala.),  73  So.  63*. 
§  174  (4)  Exemplary  Damafes. 

Malice  is  the  basis  of  punitive  dam- 
ages in  an  action  for  intentionally  and 
wantonly  carrying  a  passenger  past  his 
destination.  Birmingham  R.,  etc.,  Co.  v. 
McLeod.  9  Ala.  App.  637,  64  So.  193. 
§  174  (B)  Excessive  DatnageB. 

Verdict  Held  Exceaatve.  —  Louisville. 
etc..  R.  Co.  V.  Sanders,  7  Ala.  App.  543. 
61  So.  483.  See  the  title  CARRIERS,  g 
174  (S).  vol.  2,  p.  730. 

Damages  Not  Exceaaive. — An  award 
of  $400  in  favor  of  a  female  passenger 
for  damages  for  being  carried  beyond  her 
destination  held  not  excessive.  Birming- 
ham R..  etc.,  Co.  V.  Torpy,  14  Ala.  App. 
320,  70  So.  198. 

Where  a  passenger  was  misdirected  by 
the  carrier's  servants,  causing  him  to 
board  the  wrong  train,  or  he  was  negli- 
gently carried  to  a  Station  on  the  wrong 
train,  when  he  might  with  all  prudence 
have  been  allowed  to  leave  the  train 
nearer  to  the  station  where  he  got  on. 
he  could  recover  the  damages  naturally 
resulting  therefrom,  and  an  award  of 
$100  could  not  be  disturbed  as  excessive. 
Southern  R.  Co.  v.  Farquhar,  192  Ala. 
415.  68  So.  289. 

§  178. Trial. 

S  17S  (1)  Questions  for  Jury. 

Whether  passenger  made  inquiries  as 
to  whether  the  train  she  took  was  the 
right  train  to  her  destination,  and  was 
misinformed  by  railroad's  agents,  was 
for  the  jury  in  action  for  damages  from 
being  oegligently  directed,  to  the  wrong 
train.  Southern  R.  Co,  v.  Pruelt  (.Ma.), 
77  So.  4fl. 

In  action  for  damages  by  <female  pas- 
senger compelled,  by  misdirection  of 
railroad  as  to  trains,  to  remain  all  night 
in  a  town  not  her  home,  whether  her  ill- 
ness   resulted    from    her    sitting    up    all 


night  in  the  depot  after  she  refused  rail- 
road's oflFer  to  take  her  to  a  hotel  or  send 
her  home  in  an  automobile  was  for  the 
jury.  Southern  R.  Co.  v.  Pruett  (Ala.), 
77  So.  49. 

In  action  by  passenger  for  damages 
from  being  negligently  directed  to  take 
the  wrong  train,  whether  a  maid  at  the 
station  assisting  female  passengers  on 
and  off  trains  was  an  agent  of  the  rail- 
road for  directing  passengers  to  trains 
was  for  the  jury.  Southern  R.  Co.  v. 
Pruett  (Ala.),  77  So.  49. 

Gross  Negligence.  —  Birmingham  R., 
etc.,  Co.  V.  Arnold,  7  Ala.  App.  Ml,  60 
So.  988.  See  the  title  CARRIERS,  ! 
175  (1),  vol.  3.  p.  730. 

Failure  to  Notify  PaBsenger  of  Stop- 
ping Place.— In  an  action  for  carrying  a 
passenger  past  his  destination,  evidence 
held  not  to  raise  the  pleaded  issue  of 
failure  to  notify  him  of  his  stopping 
place  so  as  to  authorize  its  submission 
the  jury.     Anniston    Elect.,   etc..  Ca 

Anderson,  il  Ala.  App.  554,  66  So.  934, 
cited  in  note  in  L.  R.  A.  1916C,  668. 

Wanton  or  Intentional  Hiscondnct— 
I  an  aclibn  by  a  passenger  for  failure 
I  carry  her  to  her  destination,  the  court 
properly  refused  to  charge  that  there 
no  proof  of  any  wanton  or  inten- 
tional misconduct,  the  question  being  for 
the  jury.  Birmingham  R,,  etc.,  Co.  v. 
Scisson,  186  Ala.  70,  65  So.  332. 
§  170  <a)  InstrnctionB. 

Inatructions  Held  Proper. — In  an  ac- 
tion by  a  passenger  against  a  railroad 
negligently  causing  her  to  alight  at 
the  wrong  station,  a  charge  that  "it  is 
the  duty  of  a  common  carrier  of  passen- 
gers to  use  the  highest  degree  of  care  in 
carrying  passengers  to  their  destination," 
not  erroneous,  as  requiring  a  higher 
degree  of  care  than  that  rquired  by  law. 
Louisville,  etc.,  R.  Co.  v.  Myers,  14  Ala. 

App.  310.  70  So.  186. 

Instructions    as     to     the    damages    to 
which  a  passenger  is  entitled  for  refusal 
a  street  railroad  company  to  issue  her 
transfer    held    sufficient.      Birmingham 
R.,  etc.,    Co.  V.  Cohill,    196  Ala.  878,    It 
So.   126. 
Instructiona    Properly    Refused.  —  In 
■tion   against  carrier  for   failure  to  no- 
tify  passenger   of  her  arrival   at   her  des- 
tination,  instruction    to    5nd    for    defend- 
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ant  if  station  was  called  in  the  usual 
manner  held  properly  refused;  as  the 
evidence  would  have  justified  a  finding 
that  the  customary  announcement  was 
negligently  made.  Central,  etc,  R.  Co. 
t.  Crane,  189  Ala.  S38,  66  So.  604. 

In  an  action  for  damages  for  failure 
to  carry  plaintiff  to  her  destination,  de- 
fendant's charges  that  it  was  not  liable 
(or  the  fact  that  plaintiff  had  no  money 
after  her  fare  was  paid,  or  if  because  of 
her  weakened  condition  she  was  unable 
to  stand  the  trip  and  suffered  a  relapse, 
held  properly  refused  as  misleading. 
Birmingham  R.,  etc.,  Co.  v.  Hatton,  187 
.\la,  S73,  65  So.  »34. 

Carrying  Paiscnger  beyond  Destina- 
tion.—Loaisville,  etc.,  R.  Co.  V.  Corneli- 
as, J83  Ala.  203,  62  So,  710.  See  the  title 
CARRIERS.  S  175  (2),  vol.  2,  p.  731. 

(D)  PERSONAL  INJURIES. 

!  ITS.   Care    Required    and    Liability    of 

Carrier  in  General. 
}  176  (1)  Care  Required  in  General. 

In  General. — Louisville,  etc.,  R.  Co.  *. 
Dilburn.  17S  Ala.  600,  59  So.  438.  See  the 
title  CARRIERS,  S  178  (1),  vol.  2.  p.  732. 

Highest  Degree  of  Care  Used  by  Per- 
loits  in  That  BuBinesa. — Alabama,  etc., 
R.  Co.  V.  Robinson,  183  Ala.  2«5,  63  So. 
S13;  Louisville,  etc.,  R.  Co.  v.  Glasgow, 
m  Ala.  251,  60  So.  103.  See  the  title 
CARRIERS.  8  176  (1),  vol.  t,  p.  738. 

The  law  imposes  upon  all  carriers  duty 
of  exercising  highest  degree  of  care, 
skill,  and  diligence  in  transportation  of 
passengers,  Franklin  v.  Southern  R, 
Co.,  196  Ala.  118,  72  So,  11;  Seaboard, 
etc.,  R.  Co.  V.  Mobley,  IW  Ala.  211,  09 
So.  en:  Nashville,  etc..  Railway  V.  Cros- 
by, 194  Ala.  339,  70  So.  7;  Southern  R. 
Co.  V.  Hayes.  194  Ala,  194,  69  So.  641. 

The  carrier  of  passengers  for  hire  is 
not  an  insurer,  but  his  duty  is  commen- 
surate with  the  highest  degree  of  care, 
and,  to  make  it  liable  for  injury,  it  r 
be  shown  that  it  or  its  servants  i 
gnilty  of  some  negligence.  Alabama, 
etc.  R.  Co.  V.  Johnson,  14  Ala.  App,  558, 
71  So.  620. 

As  to  passengers  actually  on  a  train, 
the  carrier  must  exercise  a  very  high  de- 
gree of  care.  Seaboard,  etc.,  R.  Co.  v. 
Hobley,  194  Ala.  211,  69  So.  614. 


Highest  Degree  of  Care  Defined. — Bir- 
ingham    R.,    etc.,    Co.    v.    Barrett,    179 
Ala.  374,  60  So,  2«2.     See  the  title  CAR- 
RIERS, I  176  (1).  vol.  2,  p,  732. 

Duty  to  Protect  froro  Violence  and 
Insults. — Birmingham  R.,  etc.,  Co.  v. 
Glenn.  179  Ala.  2«9,  60  So.  ill.  See  the 
title    CARRIERS,  S   "6    (:),  vol.  2,    p. 


is  the  duty  of  a  ;common  carrier  of 
passengers  to  take  the  greatest  care  to 
conserve  the  safety  of  a  passenger  and 
to  make  his  journey  safe  from  harm  and 
lit,  and  for  failure  to  observe  such 
duty,  proximately  resulting  in  injury,  the 
ier  is  liable.  Nashville,  etc..  Rail- 
way  V.  Crosby.  l»4  Ala.  338,  70  So.  7. 

Dnratioa  of  Duty.  —  Nashville,  etc. 
Railway  v.  Crosby,  183  Ala.  237,  83  So. 
889.  See  the  title  CARRIERS,  §  176 
(1),   vol.  3,   p.  733. 

Proper  Care  Commensurate  with  Dan- 
gers of  Hode  of  Conveyance. — Common 
carriers  of  passengers  must  use  proper 
I,  commensurate  with  the  dangers  of 
the  particular  mode  of  conveyance 
used,  to  effect  the  safe  carriage  of  pas- 
sengers. Orr  V.  Boockholdt,  10  Ala.  App. 
331.  65  So.  430. 

In  Selection  of  Competent  Servants. — 
Carriers  of  passengers  must  use  reason- 
able care  and  diligence  in  selecting  com- 
petent servants.     Alabama  City,  etc,  R. 

V.  Bessiere,  190  Ala.  59,  06  So.  806. 
§    176    (S)    Liability    of    Street    Railroad 
Companies. 

A  street  car  company  is  not  the  in- 
surer of  the  safety  of  its  passengers. 
O'Brien  v.  Birmingham  R.,  etc..  Co.,  197 
Ala.  97,  72  So.  343. 

A  carrier  of  passengers,  by  street  car, 
owes  to  its  passengers  the  duty  to  exer- 
cise the  highest  degree  of  skill  and  dili- 
gence known  to  very  skillful  and-diligent 
persons  engaged  in  like  business,  con- 
sistent with  the  practical  operation 
thereof.  Birmingham  R.,  etc.,  Co.  v. 
Scisson,  188  Ala.  348.  66  So.  3;  Birming- 
ham R,,  etc.,  Co.  V.  Gray,  196  Ala.  42,  71 
So.  680;  Mobile,  etc.,  R.  Co.  v.  Hughes, 

190  Ala.  216,  67   So.  278, 

If  the  wire  which  caught  deceased  was 
accidently  attached  to  the  street  car 
while  in  operation,  and  the  operatives 
had  no  knowledge  of  its  presence,  and 
were  not  negligent  in  failing  to  discover 
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it,  the  verdict  could  not  be  for  plaintiff 
on  account  of  the  operatives*  negligently 
allowing  the  wire  to  become  attached  to 
the  car.  O'Brien  v.  Birmingham  R.,  etc.. 
Co.,  197  Ala.  97,  72  So.  3«. 
§  176  (3>  Lubilit;  aa  to  Passenger  In 
Station. 

In  General. — Nashville,  etc..  Railway 
V.  Crosby,  1S3  Ala.  237,  62  So.  889.  See 
the  title  CARRIERS,  S  176  (3>,  vol.  2,  p. 
733. 

§  176  (6)  Care  M  to  PaiaenEeta  Who  Do 
Not  Pay  Pare. 

A  person  riding  on  a  free  put  is  enti- 
tled to  all  the  care  and  protection  which 
the  carrier  is  under  obligation  to  furnish 
paying  passengers.  Louisville,  etc.,  R. 
Co.  V.  Dawson,  11  Ala.  App.  681,  B6  So. 
905. 

A  motorist  who  undertakes  to  trans- 
port another  gratuitously  is  liable  for  in- 
juries received  by  such  person  resulting 
from  negligence.  Galloway  v.  Perkins 
(Ala.),  73  So.  M8. 

§  176  <7)  Liability  of  Carrier  Not  a  Com- 
moo  Carrier  of  Passengers. 

See  ante,  "Care  aa  to  Passengers  Who 
Do  Not  Pay  Fare,"  §  I7fl  (fi). 

Private  carriers  of  passengers  must  use 
proper  care,  commensurate  with  the  dan- 
gers of  the  particular  mode  of  convey- 
ance used,  to  effect  the  safe  (carriage  of 
passengers.  Orr  v.  Boockholdt,  10  Ala. 
App.  331,  6S  So.  430.  cited  in  note  in  Ann. 
Cas.  1916E,  1114. 

One  not  a  common  carrier,  who  vol- 
untarily undertakes  to  transport  another, 
is  responsible  for  injury  to  the  person 
transported  resulting  from  negligence, 
whether  the  service  was  for  compensa- 
tion or  was  gratuitous,  Perkins  v.  Gal- 
loway, ,194  Ala.  285,  89   So.  875. 

Owner  and  driver  of  automobile  owes 
to  occupant  of  car  the  duty  to  exercise 
such  care  not  to  injure  him  as  a  nian  of 
reasonable  prudence  under  like  circum- 
stances would  exercise  for  his  own  pro- 
tection. Perkins  v.  Galloway,  194  Ala. 
365,   69    So,    875. 

§  178.  Peraons  to  Whom  Carrier  Is  Lia- 
ble. 


An 


iding  passenger  in  defendant's 
ting  room,  who  was  a  mere  licensee, 
lid   not  recover  for  injuries  sustained 


in  falling  from  an  unlighted  platform 
when  ordered  out  by  defendant's  agent 
Widener  v.  Alabama,  etc.,  R.  Co.,  Hi 
Ala.  115,  89  So.  558. 

§    179.    Acts    or    Omissions    of    Carrier's 

Employees. 
§  17»  (1)  Who  Are  Employees. 

En^>lo7ee  Not  Connected  with  Cai^ 
riage  of  Passengen.  —  Alabama,  etc., 
R.  Co.  *.  Pouncey,  7  Ala,  App.  618,  81 
So.  601.  See  the  title  CARRIERS,  { 
179  (1),  vol.  S,  p;  735. 

§  179   <S)   For  What  Acts  of  Enqiloyee 
Carrier  Liable   in  CeneraL 

Both  common  and  private  carriers  of 
passengers  are  liable  for  the  negligence 
of  servants,  in  the  absence  of  any  limi- 
tation in  the  contract,  or  by  implication 
from  the  situation  of  the  parties.  Orr 
*.  Boockholdt,  10  Ala.  App.  331,  95  So. 
430. 

Liability  Based  on  Breach  of  Absolute 
Duty.— Nashville,  etc..  Railway  v.  Crosby, 
183  Ala.  237,  62  So,  889.  .See  the  title 
CARRIERS,  §  179  (2),  vol.  2,  p.  736. 

Indecent  Language. — A  passenger  may 
recover  for  mental  suffering  caused  by 
indecent  language  of  fellow  passengers 
which  might  have  been  prevented  by  the 
trainmen.  Seaboard,  etc.,  R.  Co.  v.  Mo- 
bley,  194  Ala.  211,  69  So.  611. 
§  179  (8)  Assault  or  Personal  Violence. 

In  General.  —  Southern  R.  Co.  v. 
Hanby,  183  Ala.  255,  62  So.  871,  cited  in 
notes  in  L.  R.  A.  igi5C,  8B3,  684,  See 
the  title  CARRIERS,  g  179  (3),  vol.  2, 
p.   737. 

Trainmen,  having  reasonable  grounds 
for  believing  that  any  passenger  will  act 
in  a  violent  manner,  must  take  steps  to 
prevent  such  conduct  or  exclude  offend- 
ing passenger  from  the  train.  Seaboard, 
etc.,  R.  Co.  *.  Mobley,  194  Ala.  211,  69 
So.  614. 

Violence  and  Insults.— A  carrier  must 
protect  its  passengers  against  the  vio- 
lence and  insults  of  strangers,  but  a  for- 
tiori against  the  violence  and  insults  of 
ts  own  servants.  Louisville,  etc.,  R.  Co. 
■.  Laney,  14  Ala.  App.  287,  69  So.  993. 

A  carrier  is  bound  to  carry  its  pas- 
sengers safely  and  properly,  and  to  treat 
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Ihem  respectfully,  stnd  to  protect  them 
[rom  violence  and  insults,  and,  if  it  in- 
trusts such  duty  to  its  servants,  it  is  re- 
sponsible for  their  execution  thereof. 
Louisville,  etc.,  R.  Co.  z:  Laney,  14  Ala. 
App.  2B7,   69    So.   993. 

Where,  through  the  ntjligence  of 
trainmen,  st  passenger  was  not  protected 
from  assault  or  insult,  the  carrier  failed 
in  its  duty  to  the  passenger,  and  a  charge 
that,  though  the  conductor  was  negli- 
gent, yet  if  he  did  not  know  the  facts 
there  could  be  no  liability  was  properly 
refused.  Seaboard,  etc.,  R.  Co.  f.  Mo- 
bley,   194   Ala.   Sll,  69   So.   611. 

Two  drunken  male  passengers  entered 
the  ladies'  toilet  of  a  coach  in  which  a 
female  passenger  was  riding.  The  fe- 
male passenger,  when  attempting  to  en- 
ter the  toilet,  was  assaulted  by  the  men 
and  thrown  violently  .to  the  fioor.  She 
complained  to  the  conductor  and  porter, 
and  the  conductor  locked  the  men  in  the 
closet,  and  while  so  confined  they  used 
obscene,  indecent,  threatening,  profane, 
and  insulting  language  in  the  hearing  of 
the  female  passenger  and  in  close  prox- 
imity to  her.  Held,  that  the  carrier  was 
liable  for  alt  the  injuries  sustained  by  the 
lemale  passenger,  because  it  was  the 
duty  of  the  carrier  to  apprehend  the  in- 
jurious misconduct  if  it  could  have  been 
foreseen  in  time  to  prevent  its  occur- 
rence, or,  if  not,  to  prevent  its  continua- 
tion on  discovery.  Seaboard,  etc.,  R. 
Co.  p.  Mobley,  194  Ala.  Sll,  69  So.  614. 

Pointing  Pistol  at  PasMnger.  —  Bir- 
miagham  R.,  etc.,  Co.  v.  Tate,  7  Ala. 
App.  517.  61  So.  32.  cited  in  note  in  L. 
R.  A.  l9:sE,  673;  Birmingham  R.,  etc., 
Co.  V.  Coleman,  IBl  Ala.  478.  61  So.  B90. 
See  the  title  CARRIERS.  §  179  (3),  vol. 
2.  p.  737. 

Aiding  Illegal  Search.— Nashville,  etc., 
Railway  r.  Crosby,  183  'Ala.  237,  6S  So. 
889.     See    the    title    CARRIERS,    §    179 

(3).  vol.  3,  p.    738. 

Acts  Not  Constituting  Assault.— That 
a  depot  agent  revokes  the  right  of  a  li- 
censee to  remain  in  the  depot  and  ad- 
dresses him  angrily  constitutes  no  as- 
sault, for  which  he  may  recover  redress 
in  an  action  counting  entirely  on  bodily 
injuries.  Widener  v.  Alabama,  etc.,  R. 
Co.,  191  Ala.  115,  69  So.  558. 


§   179    (4)    Abnain   and  Inndtinc  Lan- 
guage. 

See  ante,  "Assault  or  Personal  Vio- 
lence," §   179   (3). 

In  General. — Birmingham  R.,  etc.,  Co. 
V.  Glenn,  179  Ala.  363,  60  So.  ill.  See 
the  title  CARRIERS.  S  I'B  (4),  vol.  2. 
p.  73B. 

Independent  of  damages  for  other  per- 
sonal injury,  substantial  damages  may 
be  recovered  by  a  female  passenger  for 
fright  and  shock  due  to  profane  and  in- 
sulting language,  used  in  her  presence 
and  hearing  by  fellow  passengers  after 
knowledge  by  the  conductor  that  the 
fellow  passengers  were  drunk.  Sea- 
board, etc.,  R.  Co.  V.  Mobley,  191  Ala, 
211,   69   So.    614. 

An  insult  to  a  passenger  by  a  carri- 
er's servant  resulting  in  humiliation  and 
mental  distress  to  the  passenger,  unac- 
companied by  any  physical  hurt,  will 
sustain  a  cause  of  action,  though  the  ac- 
tion is  brought  for  breach  of  the  duty 
growing  out  of  the  contract  of  carriage, 
and  the  liability  in  such  case  is  not  lim- 
ited to  female  passengers.  Southern  R. 
Co.  V.  Carroll,  14  Ala.  App.  374,  70  So. 
984. 
§    IBO.    Acts    of    Pcllow    Pasaengers    or 

Other  Third  Persons. 
§    180    (1)    Duty    to    Protect    Pasiencer 
from  Acta  of  Fellow  Pasiengera. 

A  carrier  must  protect  its  passengers 
against  the  violence  and  insults  of  stran- 
gers. Louisville,  etc.,  R.  Co.  v.  Laney,.  14 
Ala.  App.  267,  69  So,  993. 

Regardless  of  who  the  aggressor  in 
an  altercation  on  a  street  car  may  be, 
the  carrier's  servants  are  under  the  duty 
if  they  foresee  possible  injury  in  time  to 
interfere  and  prevent  it  if  possible.  Bir- 
mingham R..  etc.,  Co.  V.  Lipscomb 
(Ala.),  73  So.  962. 

Anticipating  Hiiconduct  —  Nashville, 
etc..  Railway  v.  Crosby,  183  Ala.  237, 
62  So.  889;  Southern  R.  Co.  v.  Hanby. 
183  Ala.  355,  62  So.  871.  See  the  title 
CARRIERS.  §  180  (1).  vol.  3,  p.  739. 

Death  Occurring  During  Difficulty  be- 
tween Employees  and  Fellow  Fasten- 
ger. — Gooch  ('..Birmingham  R..  etc..  Co., 
177  Ala.  293,  58  So.  196,  cited  in  note  in 
49  L.  R.  A.,  N.  S..  810.  See  the  title 
CARRIERS,  §  180  (1),  vol.  2,  p.  740. 
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Use  of  Profane  and  Inaultiiic  Lan- 
guage.— Birmingham  R.,  etc.,  Co.  v. 
Gienn.  179  Ala.  263,  eo  So.  111.  See  the 
title  CARRIERS.  §  180  (1),  vol.  2,  p.  739. 
S  IBO  <S)  Acta  of  Third  Penons  in  Gen- 
eral. 

In  GcneraL — Birmingham  R.,  etc.,  Co. 
V.  Glenn,  179  Ala.  283,  60  So.  111.  See 
the  title  CARRIERS.  §  160  (3),  vol.  2,  p. 

740. 

Action  of  Officers  of  the  Law. — Nash- 
ville, etc.,  Railway  v.  Crosby,  183  Ala. 
237,  62  So.  889,  cited  in  note  in  S2  L.  R. 
A..  N.  S.,  782.  See  the  title  CARRIERS,  § 

180    (2),  vol.  2,  p.   741. 

Where  known  officer  of  the  law,  in  ap- 
parent exercise  of  his  official  authority, 
disturbs  peace  and  personal  security  of 
passenger,  it  is  not  incumbent  upon  the 
carrier's  servants  in  charge  of  the  train 
to  interfere  unless  the  officer's  conduct 
is  illegal.  Birmingham  R.,  etc.,  Co.  v.. 
Lipscomb  (Ala.),  73  So.  962. 

Where  defendant  railroad's  station 
agent  did  not  instigate  plaintiff's  being 
searched  tor  a  stolen  watch  by  an  officer 
and  another,  the  road  was  not  liable  to 
plaintiff,  though  the  agent  designated  a 
place  in  the  station  where  the  search  was 
made.     Nashville,  etc.,  Railway  *.  Crosby, 

194    Ala.    338,    70    So.    7. 

The  duty  of  a  railroad  to  protect  its 
passengers  against  search  and  arrest  at 
stations  by  a  known  officer  does  not  re- 
quire that  the  road  or  its  agents  offer 
resistance  or  inquire  into  the  authority 
under  which  such  known  officer  assumes 
to  act.  Nashville,  etc..  Railway  v.  Cros- 
by.   194    Ala.    338,    70    So.    7. 

Injury  Not  Reasonablj  Anticipated — 
Nashville,  etc..  Railway  v.  Crosby.  liZf 
Ala.  837,  62  So.  889.  See  the  title  CAR- 
RIERS, §   180    (2),  vol.   2,  p.   740. 

Obatnictions  in  Aisles. — A  carrier  is 
liable  to  passenger  who  is  injured  by 
falling  oVer  baggage  or  other  obstruc- 
tions placed  in  the  aisles  of  its  car  by 
other  passengers,  it  by  ordinary  care  its 
servants  or  agents  should  have  known 
of  obstruction  and  negligently  failed  to 
remove  it  or  make  passage  safe.  Atkin- 
son V.  Dean   (Ala.),  73  So.  479. 

Where  injury  to  passenger  is  cauied 
by  negligence  of  other  passengers  in  ob- 
structing aisles  and  carrier  or  its  agents  i 


did  not  know  of  obstruction  and  could 
not  know  of  it  ty  exercise  of  proper 
care,  carrier  is  not  liable  because  guilty 
of  no  negligence.  Atkinson  v.  Dean 
(Ala.).   73    So.    479. 

§  ISa.  Condition  and  Use  of  Premisei. 
§  ISa  (1)  In  General. 

See  post,  "Duty  with  Regard  to 
Means  of  Entrance  to  and  Exit  from 
Premises,"  §  183  (2). 

Right  to  Use  Depot— Waldrop  v. 
Nashville,  etc..  Railway,  183  Ala.  226.  62 
So.    769.      See    the    title    CARRIERS,    9 

182  (1),  vol.  2,  p.  741. 

Refusing  Use  of  AccommodatitHis  to 
Sick  Passenger. — A  passenger  alightinE 
from  a  railroad  train  at  a  regular  station 
had  a  right  to  enter  the  waiting  room 
for  passengers,  and  remain  a  reasonable 
length  of  time,  and  it  was  an  actionable 
wrong  for  the  station  agent  to  refuse  a 
sick  passenger,  unable  to  care  for  him- 
self, admission  upon  request  while  his 
son  could  obtain  a  conveyance,  thereby 
aggravating  his  sickness.  Brewer  v. 
Nashville,  etc..  Railway,  184  Ala.  410,  63 
So.   972. 

Duty  as  to  Care  of  Passenger  at  Des- 
tination—Ejection from  Waiting  Room. 
—Waldrop    v.    Nashville,    etc..    Railway. 

183  Ala.  226,  62  So.  T69.  See  the  title 
CARRIERS,  §  182  (1).  vol.  2,  p.  741. 

§  lU  (S)  Duty  with  Regard  to  Heani 
of  Entrance  to  and  Exit  from  Prem- 
ises. 

In  General.- Waldrop  v.  Nashville, 
etc..  Railway.  183  Ala.  226.  62  So.  769. 
See  the  title  CARRIERS,  S  182  (2).  vol. 
2,  p.  741. 

It  is  the  duty  of  a  carrier  of  passen- 
gers to  provide  safe  and  convenient  sta- 
tions, with  a  safe  means  of  ingress  and 
egress.  Central,  etc.,  R.  Co.  v.  Camp- 
bell.   10    Ala.    App.    268.    64    So.    540. 

Where  a  person  goes  to  a  station  at  a 
reasonable  time  to  take  passage,  the  car- 
rier then  is  bound  to  furnish  him  with  a 
safe  station  and  means  of  ingress  and 
egress.  Central,  etc.,  R.  Co.  v.  Campbell, 
10  Ala.  App.  388.  64  So.  540. 
§  Isa  (3>  Duty  to  Keep  Premises 
Lighted. 

A    carrier    is    not    bound     to    keep   its 
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prtinises  lighted  at  all  times,  but  only  a 
reasonable  time  before  the  arrival  of 
trains,  when  passengers  may  be  expected. 
Central,  etc..  R.  Co.  v.  Campbell,  10  Ata. 
App.  288,  64   So.   S40. 

[  IS3.  TakinK   up  PaMengcn. 

g  1S3  (H)  In  General. 

A  carrier  of  passengers  is  under  a  pos- 
itive duly  to  so  operate  its  train  in  ap- 
proaching a  flag  station  as  reasonable 
prudence  and  care  would  suggest  to 
avoid  the  danger  of  injuring  persons 
wilting  at  flag  stations  to  board  its 
trains.  Alabama  City,  etc.,  R.  Co.  ■  v. 
Bessiere,  197  Ala.  5,  73  So.  325. 

Crowded  Passageway  Adjacent  to 
Tracks. — Where  the  crowded  condition 
of  i  passageway  adjacent  to  tracks  at  a 
station,  and  the  platform,  could  have 
been  seen  a  considerable  distance,  and  a 
passenger,  pushed  forward  by  a  crowd, 
w»s  struck  by  the  approaching  train,  the 
iaci  that  the  engineer,  in  approaching 
the  station,  propelled  his  train  at  a  rate 
of  speed  of  from  15  to  20  mites  per  hour, 
"ill  support  a  finding  for  negligence. 
Alabama,  etc.,  R.  Co.  V.  Bell  (Ala.),  76 
So.  920. 

Same— Failure  of  Engineer  to  Keep 
liookoot. — Where  engineer,  proceeding 
through  populous  city  and  approaching 
populous  station,  kept  no  lookout  to  see 
whether  passengers  might  be  crowded  so 
near  tracks  as  to  be  injured,  negligence 
may  be  inferred  from  such  failure  re- 
gardless of  statute  or  ordinance.  Ala- 
bama, etc.,  R.  Co.  V.  Bell   (Ala.),  76  So, 

Same — Passenger  Pushed  into  Posi- 
tion of  Danger. — Where  it  did  not  ap- 
pear that  a  depot  and  passageway  was 
ordinarily  insufficient,  or  that  railroad 
company  had  reasonable  grounds  for  an 
licipating  that  there  would  be  an  extra 
ordinary  rush  and  collision  between  thi 
PMiengera.  whereby  one  in  the  front 
would  be  shoved  or  pushed  on  the  track 
in  front  of  an  approaching  train,  the 
fact  that  a  passenger  was  pushed  into 
inch  a  position  of  danger,  and  injured, 
does  not  establish  negligence  on  the 
part  of  the  company  in  failing  to  take 
precautions  against  crowding.  Alabama, 
etc,  R.  Co.  V.  Bell  (Ala.).  76  So.  920. 


§   18S    (1)    Starting   Car  Prematurely   or 
Allowing  Passenger  InsnIBcient  Tims 
to  Board  Car. 
Railroad    conductor    must    hold    train 
only    for    reasonably    sufficient    time    for 
passengers    to    get    on    with    safety,    un- 
less   he   knows   or   ought    to   know    that 
movement  of  train  after  that  time  would 
probably  injure  a   passenger  getting  on. 
Louisville,    etc.,  R.  Co.    v.   Banks    (Ala. 
App.),  76  So.  472. 

§  164.  Snfficiency  and  Safety  of  Means  of 
Transportation. 

§  1«B. In  GetteraL 

Freight  Elevators. — Though  one  prop- 
erty riding  on  a  freight  elevator  in  an 
office  building  was  a  passenger  and  the 
owner  of  the  building  was  required  to 
exercise  the  highest  degree  of  care  and 
diligence  in  the  operation  and  manage- 
ment of  the  elevator  for  his  safety,  he 
assumed  the  risk  and  inconveniences  in- 
cident to  such  conveyance,  and  negli- 
gence could  not  be  predicated  on  the 
failure  to  equip  the  elevator  as  a  pas- 
senger elevator  should  be  equipped, 
where  it  was  properly  guarded  and  prop- 
erly constructed  as  a  freight  elevator, 
O'Rourke  v.  Woodward  (Ala.),  77  So. 
679. 
§    IM.    —    Railroad   Locomotives  and 


Duty  to  Furnish  Scats.— It  is  the  duty 
of  common  carriers  of  passengers  to  fur- 
nish   seats.     Southern    R.    Co.  i'.    Hayes, 

194    Ala.    194.    68    So.    641. 

§  1S0.  Management  of  Conveyances. 
§  190.  ^_  In  General. 

Where  a  passenger  on  a  railroad  train, 
by  reason  of  its  crowded  condition, 
could  find  no  unoccupied  seat,  and  of  ne- 
cessity reasonably  apparent  stood  on  a 
car  platform,  and  while  there  prudently 
guarded  herself  from  being  thrown 
down,  the  situation  being  known  to  the 
train  crew,  who  nevertheless  ran  the 
train  at  such  a  careless  rate  of  speed  as 
to  cause  plaintiff  to  fall  and  be  injured, 
the  railroad  was  liable.  Southern  R.  Co. 
V.  Hayes.  194  Ala.  194,  69  So.  641. 

Management  of  Elevators.— Owner  of 
office  building  held  entitled  to  carry 
warehouse  trucks  on  freight  elevator  on 
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which  plaintiff  was  riding  to  accompany 
freight,  but  if  they  fell  and  injured  plain- 
tiff because  car  was  negligently  operated, 
plaintiff  could  recover.  O'Rourke  v. 
Woodward  (Ala.),  T7  So.  679. 
§  181. OTerloadinc  or  Crowding. 

When  a  street  car  company  permits 
passengers  to  ride  on  the  steps  and  plat- 
form of  its  vehicles,  it  must  exercise  care 
proportionate  to  the  risk  occasioned  by 
the  overcrowding.  Mobile,  etc.,  R.  Co. 
V.  Hughes,  ISO  Ala.  216,  67  So.  STB. 
§  192.  Rate  of  Speed. 

A  motorman  running  his  car  at  ex- 
cessive speed,  endangering  passengers,  is 
negligent.  Mobile,  etc.,  R.  Co.  v. 
Hughes,  190  Ala.  216,  67  So.  878. 

The  conductor  of  a  street  car  is  neg- 
ligent if  he  allows  the  motorman  to  pro- 
ceed at  excessive  speed  so  as  to  endan- 
ger passengers.  Mobile,  etc.,  R.  Co.  v. 
Hughes,  190  Ala.  216,  67  So.  278. 
§  iM.  Sadden  Jerkg  and  Jolts. 

It  is  culpable  negligence  for  a  motor- 
man  in  charge  of  a  car  on  a  steep  up 
grade  to  suddenly  move  car,  either  by- 
releasing  brake  or  applying  power  to  the 
motor,  while  a  passenger  is  alighting. 
EIrwin  V.  Birmingham  R.,  etc.,  Co.  (Ala.), 

76  So.  915. 

§  IM.  Protection  of  PaMengcrt  from  In- 
cidental Dangen. 
Falling  over  Baggage.— To  hold  car- 
rier liable  to  passenger  for  injuries  re- 
ceived by  falling  over  baggage  or  other 
obstructions  left  in  aisles  or  on  platform 
of  cars  by  other  passengeis,  carrier  or 
its  agents  or  servants  must  have  had  ac- 
tual or  constructive  notice  of  such  ob- 
structions.    Atkinson  v.  Dean  (Ala.),  73 

So.    479. 

Freight  Elevator.— Owner  of  ofKce 
building  held  entitled  to  carry  warehouse 
•rucks  on  freight  elevator  on  which 
plaintiff  was  riding  to  accompany  freight, 
but  if  they  fell  and  injured  plaintiff  be- 
cause negligently  placed,  plaintiff  could 
recover.     O'Rourke  v.  Woodward  (Ala.), 

77  So.  679. 

§   197.   Setting  Down  Passengen. 
§  1B7  (1)  In  General. 

Blowing  Whistle  on  Leaving  Stop- 
ping Place,— Code  1907,  §  5*73,  requiring 
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the  engineer  to  blow  the  whistle  imnw- 
diately  on  leaving  a  stopping  place,  is 
not  intended  for  the  protection  of  a  pai- 
senger  who,  having  had  ample  time  to 
alight,  neglects  to  do  so  and  remains 
upon  the  train  without  permission. 
Southern  R.  Co.  v.  Norwood,  188  Ala. 
49,  64  So.  604. 

Duty  to  Stop  Train  Reasonable  Length 
of  Time.— See  post,  "Starting  Train  be- 
fore Passenger  Has  Alighted  or  While 
He  Is  Alighting,"  §  197  (2). 
§  197  <S)  Starting  Train  before  Passen- 
ger Has  Alighted  or  While  He  Ii 
Alighting. 

In  General. — Louisville,  etc.,  R.  Co.  v. 
Dilburn,  178  Ala.  600,  99  So.  438.  See 
the  title  CARRIERS,  §  197  (2),  vol.  i.  p. 
747. 

A  railroad  company  is  required  to  stop 
its  train  long  enough  to  give  a  passen- 
ger a  reasonable  opportunity  to  safely 
alight,  and  is  liable  for  injuries  resulting 
from  its  failure  to  do  so.  whether  the 
conductor  knew  of  the  passenger's  dan- 
gerous position  or  not;  but,  after  the 
train  has  stopped  a  reasonable  length  of 
time,  the  conductor  may,  in  the  absence 
of  contrary  knowledge,  assume  that  all 
passengers  have  alighted.  Central,  etc., 
R.  Co.  v.  Mathis.  9  Ala.  App.  643,  64  So. 
197. 

To  render  a  carrier  liable  for  an  in- 
jury to  a  passenger  while  alighting  from 
a  train,  either  the  stop  must  have  been 
insufficient,  or  if  sufficient  it  must  have 
negligently  started  the  train  knowing 
the  danger  of  the  passenger.  Southern 
R.  Co.  V.  Norwood,  186  Ala.  49,  64  So. 
604. 

Wanton  Negligence.  —  While  simple 
negligence  may  be  grounded  either  upon 
actual  knowledge  of  a  passenger's  peril 
in  alighting  or  upon  a  duty  to  knov 
thereof,  to  establish  wanton  negligence 
in  that  respect,  the  company  must  have 
had  knowledge  of  the  passenger's  peril- 
ous condition  at  the  time  the  train  was 
started  while  he  was  alighting.  Central, 
etc.,  R.  Co.  V.  Mathis.  9  Ala.  App.  643, 
64  So.  197. 

If  a  passenger  train  did  not  stop  long 
enough  for  passengers  to  alight,  wanton 
negligence  in  starting  the  car  may  be 
based    upon  knowledge   of  the   trainmen 
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of  the  general  conditions  as  to  the  like- 
tibood  of  passengers  to  be  alighting 
when  the  train  was  started  so  as  to 
probably  injure  them.  Central,  etc.,  R. 
Co.  V.  Mathis,  9  Ala.  App.  843,  84  So. 
197. 

To  constitute  wanton  negligence,  the 
Mr  must  have  been  intentionally  started 
with  a  present  knowledge  of  the  proba- 
ble consequences  of  such  act  and  a  reck- 
less indifference  thereto.  Central,  etc., 
R.  Co.  V.  Mathis,  B  Ala.  App.  843,  64  So. 
m. 

Auwnption  of  Risk. — Southern  R.  Co. 
V.  Morgan,  17B  Ala.  590.  S9  So.  432.  See 
ihe  title  CARRIERS,  S  19''  (2).  vol.  2, 
p.  748. 

Passenger  Alighting  after  Lapse  of 
RtasMiable  Time.— Louisville,  etc.,  R. 
Co.  f.  Dilburn,  178  Ala.  600,  59  So.  438. 
See  the  title  CARRIERS.  §  19T  (2).  vol. 

J,   p.    748. 

IE  the  train  has  stopped  a  reasonable 
time,  the  company's  liability  for  injuries 
to  passengers  in  alighting  must  be  based 
upon  the  conductor's  actual  knowledge 
of  the  danger,  or  the  circumstances  must 
be  such  as  to  lead  him  to  reasonably  be- 
lieve that  the  passenger  is  in  peril.  Cen- 
tral, etc..  R.  Co.  V.  Mathis,  9  Ala,  App. 

643,  04    So.    197. 

Railroad  conductor  must  hold  train 
only  for  reasonably  sufficient  time  for 
passengers  (o  get  oS  with  safety,  unless 
he  knows  or  ought  to  know  that  move- 
ment of  train  after  that  time  would  prob- 
ably injure  a  passenger  then  getting  off. 
Louisville,  etc.,  R.  Co.  v.  Banks  (Ala. 
App.),  76  So.  472. 

Starting  Train  with  Jerk.— A  carrier 
vas  not  negligent  in  starting  a  train 
with  a  jerk  injuring  a  passenger  as  she 
was  alighting;  the  jerk  not  being  in  any 
way  violent  or  unusual.  Southern  R. 
Co.  V.  Norwood.  1B6  Ala.  49.  64  So.  504. 
i  1S7  (3)  Starting  Street  Car  before  Pas- 
senger Has  Alighted  or  While  He  Is 
Alighting. 

In  General. — Birmingham  R.,  etc.,  Co. 
f.  Mayo.  181  Ala.  525,  81  So.  289.  See 
the  title  CARRIERS,  S  197  (3),  vol.  3, 
p.  748. 

Sudden  Hovcment  as  Negligence  De- 
pendent on  CirconutanceB.  —  Birming- 
ham R.,  etc.,  Co.  V.  Barrett,  179  Ala.  274, 


80  So.  282.     See  the  title  CARRIERS,  § 
197   (3),  vol.   2,  p.   749. 
§  197    (6)    Dot;  to  AHist  Passenger  in 
Alighting. 

Aside  from  passengers  under  known 
physical  or  mental  disability,  it  is  the 
conductor's  duty  to  care  for  all  passen- 
gers alike.  Louisville,  etc,  R.  Co.  v. 
King  (Ala.).  73  So.  456. 

Where  plaintiff,  an  able-bodied  young 
woman,  was  injured  in  alighting  from  a 
train,  while  carrying  two  hand  bags,  and 
not  requesting  assistance,  her  injury  can 
not  be  referred  to  negligence  of  con- 
ductor. Louisville,  etc.,  R.  Co.  v.  King 
(Ala.),  73  So.  458. 

§  197  (9)  Passenger  Leaving  Station  or 
Car  at  Other  than  Regular  Station 
or  Place, 

Duty  to  Inform  Passenger.— Wheie 
a  railroad  flagman,  the  train  having 
stopped  at  a  switch  near  a  depot,  be- 
lieved that  a  woman  passenger  was  not 
aware  that  the  train  was  not  at  its  reg- 
ular stopping  place,  it  was  his  duty  to 
inform  her,  particularly  where  the 
ground  at  the  switch  was  rough  and  un- 
safe. Franklin  v.  Southern  R.  Co..  196 
Ala.  118,  72  So.  II. 

Safe  Place. — Where  railroad  passen- 
ger's destination  was  called,  and  train 
sooh  came  to  stop,  though  it  was  at 
switch,  there  was  implied  invitation  for 
passenger  to  alight,  and  road  was  liable 
for  negligent  failure  to  provide  a  safe 
place,  Franklin  v.  Southern  R.  Co.,  196 
Ala.   118,  72  So.   11. 

§  188.  Care  as  to  Persons  Accompanying 
Passengers. 

One  entering  a  train  to  keep  a  passen- 
ger company  until  the  departure  of  the 
train  is  at  best  a  bare  licensee,  and  the 
carrier  owes  to  him  only  the  duty  of  using 
due  care  to  avoid  injuring  him  when  the 
trainmen  discover  him  in  a  place  of  peril. 
Whaley  v.  Louisville,  etc.,  R.  Co.,  188 
Ala.  72,  65  So.  140.  53  L.  R.  A.,  N".  S., 
179. 

A  carrier  owes  to  a  person  entering  a 
train  with  knowledge  of  the  trainmen,  to 
assist  a  passenger  to  board  it,  the  duty 
of  exercising  ordinary  and  reasonable 
care  not  to  injure  him,  and  to  allow  him 
a  reasonable  opportunity  to  safely  alight. 
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Whaley  v.  Louisville,  etc..  R.  Co..  186 
Ala.  73,  65  So.  140,  52  L.  R.  A.,  N.  S., 
179. 

Where,  in  an  action  for  injuries  to  a 
licensee    on    a    train,   there   was    no    evi- 
dence   that   the    flagman   saw   plaintiflT   or 
that,   if  the   flagman   saw   him.   there   was 
anything  to   suggest  that  he  was   in  dan- 
ger,   or    that    the    flagman    had    time    to 
signal    the   engineer    to    stop  the    tra 
there  could  be  no.  recovery.     Whaley 
Louisville,   etc..    R.   Co..   186   Ala.   73.   65 
So.  HO.  52  L.  R.  A..  N.  S..  179. 
g  1B9.  Proxinute   Cause  of  Injury. 
§   199   (^>   In  General. 

Common  carriers  are  responsible  to 
their  passengers  as  for  injuries  and.dam- 
ages  suffered,  proximately  resulting  from 
the  negligence  of  their  agents  while  acting 
within  the  line  and  scope  of  their  au- 
thority. Southern  R.  Co.  v.  Pruett 
(Ala.).   77   So.   49. 

Failure  to  Stop  at  Station — Negligence 
of  Conductor — Sicknefls — Remote  Result. 
—In  an  action  against  a  railroad  for 
damages  caused  by  failure  to  stop  a 
train,  where  it  appeared  that  the  con- 
ductor sent  the  plaintiff  home  in  an  au- 
tomobile, and  that  the  plaintiff  had  an 
attack  of  typhoid  fever  later,  the  fever 
was  not  proximately  caused  by  the  con- 
ductor's negligence,  so  as  to  constitute 
an  element  of  recoverable  damages 
against  the  railroad,  and  the  admission 
of  any  testimony  on  the  point  was  error. 
Seaboard,  etc.,    R.    Co.  v.    Standifer,   190 

Ala.    260.    67    So.    391. 

§    199    (4)    Negligence   of   Third   Person 
Contributing  to  Injury. 
Anticipated     Conduct     of     Stranger.— 

Nashville,    etc..    Railway    v.    Crosby,    183 
Ala.  237,  62  So.  8BB.     See  the  title  CAR- 
RIERS. §  199   (4).  vol.  .3.  p.  752. 
§  200.   Companies  or  Persons   Liable. 

A  carrier  can  not  avoid  its  duty  of 
caring  for  safety  of  passengers  by  dele- 
gating it  to  a  contractor.  Western  Rail- 
way V.  Turrentine.  197  Ala.  603.  73 
So,  40. 
§  901.  Actions  for  Injuries. 

§  204.  Pleading. 

§  «>4  (1)  Declaration,  Complaint,  or  Pe- 
tition in  General. 

Coonts  failing  to   show  any   duty   ow- 
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ing  by  the  carrier  to  plaintiff  were  fatally 
defective.  Knight  v.  Tombigbee  Valley 
R.  Co.,  190  Ala.  140,  07  So.  S3B. 

A  complaint  for  injury  to  a  passen- 
ger must  allege  duty  owing  from  carrier 
to  passenger,  or  allege  facts  which  show 
duty  and 'breach  of  that  duty  and  dam- 
ages in  consequence  of  breach.  Atkin- 
son V.   Dean   (Ala.).   73   So.  479. 

Manner  in  Which  Plaintiff  Injured.— 
Louisville,  etc.,  R.  Co.  v.  Glasgow.  171 
Ala.  251.  60  So.  103.  See  the  title  CAR- 
RIERS, §  204   (1).  vol.  2,  p.  753. 

Complaint  Held  Sufficient.  —  Counts 
which  allege  that  the  defendant  was  a 
common  carrier  of  passengers,  that 
plaintiff  was  a  passenger,  and  that  de- 
fendant so  negligently  conducted  itself 
in  her  carriage  that  at  a  certain  time  and 
place  plaintiff  was  thrown  or  caused  to 
fall  from  car.  are  sufficient.  Birming- 
ham R..  etc..  Co.  V.  Gray,  1B6  Ala.  42, 
71    So.    689. 

§  904  (8)  AUegatioos  as  to  Relation  of 
Carrier  and  Passenger. 

In  a  count  in  a  passenger's  action,  al- 
leging the  relation  of  passenger  and  car- 
rier, for  injury  by  simple  negligence  in 
the  operation  of  the  car  on  which  she 
was'  a  passenger  "as  aforesaid."  the 
words  "as  aforesaid"  referred  to  the  re- 
lation of  passenger  and  carrier  therein- 
before described,  and  not  to  a  previous 
description  of  the  quo  modo  constitut- 
ing the  negligence.  Birmingham  R.,  etc, 
Co.  V.  Friedman,  187  Ala.  562.  65  So.  939. 
§  MM  (3)  Allegationa  as  to  Negligence  in 
General, 

Sufficiency  of  complaint  in  a  passen- 
ger's action  for  injuries  white  alighting 
from  a  street  car  which  charges  specific 
negligence  proximately  causing  the  in- 
jury held  to  be  tested  by  the  same  rules 
of  pleading  as  cases  where  the  relation 
of  passenger  and  carrier  is  not  present 
Birmingham  R.,-  etc..  Co.  v.  O'Brien,  135 
Ala.   617.   64   So.   343. 

Complaints  Held  Sufficient— In  an  ac- 
tion against  a  [carrier  for  personal  inju- 
ries sustained  by  a  passenger  who  fell 
down  a  flight  of  steps  leading  to  the 
carrier's  station,  the  complaint  held  suf- 
ficient. Central,  etc..  R.  Co.  r.  Campbell. 
10   Ala.   App.   288,   64   So.   540. 


ranv  Google 


S  2(M  (3)  Car 

A  count  of  jL  complaint,  in  a  passen- 
ger's action  for  personal  injury,  setting 
up  the  relationship  of  passenger,  and 
averring  in  general  terms  that  plaintiff 
was  injured  "by  reason  of  and  as  a  prox- 
iinatt  consequence  of  the  negligence  of 
the  defendant,"  |is  sufficient.  Alabama, 
etc..  R.  Co.  V.  Johnson,  14  Ala.  App.  5S8, 
TI  So.  620. 

Complaint  alleging  that  at  specified 
time  and  place  plaintiff  was  a  passenger 
on  defendant's  street  car  line,  and  was 
thrown  to  the  ground,  and  received  spec- 
ified injuries,  proximately  caused  by  de- 
fendant's negligence  in  and  about  the 
transportation  of  plaintiff  as  a  passen- 
ger, is  certain,  and  sufRciently  avers  de- 
fendant's duty  to  conserve  plaintiff's 
lafety  as  a  passenger.  Birmingham  R., 
etc.,  Co.  I'.  Hunt   (Ala.).  '6  So.  918. 

An  allegation  that  a  passenger  was 
negligently  injured  while  standing  at  de- 
fendant's station  waiting  for  a  train  by 
the  act  or  omission  of  defendant's  serv- 
ants in  charge  of  a  freight  train,  then 
being  operated  over  defendant's  tracks, 
held  sufficient.  Central,  etc.,  R,  Co.  i. 
Bell,  1ST  Ala.   $41,  GS  So.  B35. 

Sufficient  Averment  of  Breach  of  Duty. 
—A  count  of  a  complaint,  alleging  that 
vhile '  plaintil?  was  passing  down  the 
iisle  of  a  street  car  looking  for  a  seat 
she  tripped  over  a  suit  case,  projecting 
into  the  aisle  and  fell  violently  upon  the 
floor,  and  that  such  fall  and  her  injury 
Vfere  proximately  caused  by  the  defend- 
ant's servants  in  negligently  permitting 
the  aisle  of  the  car  to  be  obstructed  suf- 
ficiently averred  a  breach  of  duty.  Ala- 
bama, etc..  R.  Co.  V.  Johnson,  14  Ala. 
App.  S58.  Tl   So.  620. 

Coimt   Held   Demurrable. — A   count  of 
a  complaint  reading:    "Plaintiff  claims  of 
defendant     •     *     •     the   sum   of     •     •     * 
damages,     tor      that,      to     wit.    *    •    • 
pliintiff.   while    a    passenger    on    defend- 
»m's   railway    on    Third    avenue    in    the 
ciiy  of  Birpiingham,  was  injured  as  fol- 
lows:   *    •    •     Plaintiff  avers  that  such 
injuries  were  proximately  caused  by  de- 
fendant   in  and   about    the    carriage    of 
tliintiff  as  a   passenger   of   defendant" — 
WIS  demurrable,   as    omitting    the    word 
"negligence,"  and  not  attempting  to  state 
facts     showing      negligence,       Birming- 


ham R..  etc.,  Co.  V.  Garrett  (.Ala.),  73 
So.   818. 

CompUint  Not  Showing  Contributory 
Negligence.— A  complaint  alleging  thai 
plaintiff's  intestate  was  killed  by  the  neg- 
ligent operation  of  a  freight  car  by  de- 
fendant's employees,  while  at  a  station 
awaiting  a  passenger  train  on  which  he 
intended  to  take  passage,  and  while 
standing  in  the  zone  intended  for  pas- 
sengers, held  not  objectionable,  as  show- 
ing that  decedent  was  negligent.  Cen- 
tral, etc.,  R.  Co.  V.  Bell,  187  Ala.  541, 
6S  So.  83S. 

General  Averment  of  Negligence. — 
Where,  in  an  action  for  injuries  by 
negligence,  the  general  averment  of  negli- 
gence is  made  dependent  on  the  partic- 
ular facts  staled,  unless  such  facts 
constitute  actionable  negligence,  the  com- 
plaint is  subject  to  demurrer.  Birming- 
ham R.,  etc.,  Co.  V.  Fraiier.  14  Ala.  App. 
269.  69   So.   969. 

A  complaint  for  injuries  to  a  passen- 
ger, charging  that  the  injury  was  due  to 
the  willful  and  wanton  acts  of  defendant, 
who  was  then  and  there  operating  its 
trains,  etc.,  which  train  was  operated 
without  a  headlight,  though  the  injury 
was  done  at  night,  was  demurrable  un- 
der the  rule  that  where  a  complaint  avers 
negligence  generally,  and  then  charges 
particular  acts  as  constituting  negligence, 
without  more,  it  is  insufficient,  unless  the 
acts  specified  in  themselves  constitute 
negligence  as  a  matter  of  law.  Knight 
V.  Tombigbee  Valley  R.  Co.,  190  Ala.  140, 
67   So.   238. 

NeceasitT  for  Specifying  Particular 
Act  of  Diligence  Omitted. — A  complaint 
for  injuries  to  a  passenger  of  a  private 
carrier  may  count  on  the  breach  of  a 
general  duty  to  use  proper  care  to  carry 
safely,  without  specifying  the  particular 
act  of  diligence  omitted.  Orr  v.  Boock- 
holdt,  10  Ala.  App.  331,  65  So.  430. 

Negligence  in  Furnishing  UnakUlfol 
Servant. — A  complaint  in  an  action  for 
injuries  to  a  passenger  of  a  private  car- 
rier, which  alleges  that  the  carrier  did 
not  furnish  a  skillful  driver,  but  a  neg- 
ligent one,  as  a  result  of  whose  negli- 
gence the  injuries  occurred,  shows  the 
causal  connection  between  the  injuries 
and  the  negligence  in  furnishing  an  un- 
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skillful   servant     Orr  v.    Boockholdt,   10 

Ala.  App.  331,  65  So.  430. 

}  S04  (4)  Wanton  or  Willful  Injuir- 

The  complaint  of  a  passenger  for  in- 
jury, on  a  carrier's  depot  platform, 
thouffh  alleging  defendant  wantonly  or 
intentionally  left  or  permitted  a  hole  in 
the  platform,  is  insufficient  as  one  for 
wantonness;  the  circumstances  averred 
not  justifying  an  inference  of  intentional 
wrong.  Western  Railway  v.  Turrentine, 
197   Ala.  603,  73   So.  40. 

Counts  of  a  complaint,  averring  the 
relationship  of  passenger  and  carrier,  be- 
tween plaintiff  and  defendant,  which 
charged  that  after  plaintiff  had  reached 
her  destination  defendant's  train  on 
which  she  was  being  carried  did  not  stop 
a  reasonably  sufficient  length  of  time  for 
her  to  alight,  and  that  while  shi 
near  the  steps  of  the  coach  oi 
defendant's  servants  recklessly,  wan- 
tonly, and  intentionally  injured  plain- 
tiff by  taking  hold  of  her  and  pulling  her 
off  the  train  while  it  was  in 
charged  wanton  negligence,  and 
objectionable  as  charging  both  wanton 
and  simple  negligence.  Central,  etc.,  R. 
Co.  V.  Mathia.  196  Ala,  32,  71  So.  674. 
§  sot  (Sa)  Negligent  Acta  at  Employees. 

Hame  of  Negligent  Enqilojree. — Bii 
mingham  R.,  etc.,  Co.  v.  Goldstein.  161 
Ala.  517,  91  So.  281.  See  the  title  CAR 
RIERS.  §  204  (5a),  vol.  3,  p.  756. 

Acts  of  Servant  Causing  Violent  Jolt 
—Western  Railway  v.  Foshee.  183  Ala. 
ISe,  63  So.  500.  See  the  title  CARRI- 
ERS, §  204   C5a),  vol.  2,  p.  757. 

Employees  of  Receive  n. — A  com- 
plaint, alleging  that  the  receivers  of  a 
railroad  company  through  their  servants, 
agents,  aiid  employees,  while  acting 
within  the  scope  of  their  authority,  will- 
fully and  wantonly  injured  plaintiff  by 
causing  her  to  be  thrown  as  she  was  dis- 
embarking from  a  passenger  train,  states 
a  cause  of  action  in  trespass,  charging 
the  defendant  itself  with  intentionally 
and  wantonly  participating  in  the  in- 
jury. Newberry  v.  Atkinson,  18-(  .Ma. 
567,  64  So.  46. 
§  MM  (Ob)  Wanton  or  WiUEul  Acts. 

Necessity  and  Sufficiency  of  Averment 
as  to  Anticipation  of  Wrong.— Southern 


R.  Co.  V.  Hanby,  183  Ala.  2S5,  62  So.  B71. 
See  the  title  CARRIERS,  S  204  (5b),  voL 
2,  p.  7S9. 
§  90t  <0c)  Assaults  or  Abusive  Language. 

Averring  Acts  within  Scope  of  Author- 
ity.— Alabama,  etc.,  R.  Co.  f.  Pouncey,  7 
Ala.  App.  548,  61  So.  601.  Sec  the  title 
CARRIERS,  i  204  (5c),  vol.  2.  p.  759. 
§  SM  (Sd>  Acts  of  FeUow  Pusengen 
and  Third  Perxnis. 

A  complaint,  in  an  action  by  a  pas- 
senger for  an  assault  by  a  third  party 
while  in  defendant's  depot,  which  alleged 
that  defendant's  agent  knew  of  the  im- 
pending assault,  being  informed  thereof, 
and  refused  to  intervene,  etc.,  stated  sn(< 
licient  facts  to  show  a  duty  upon  the 
part  of  defendant  and  a  breach  of  that 
duty.  Southern  R.  Co.  v.  Haynes,  186 
Ala.  60,  65  So.  339.  cited  in  note  in  L. 
R.  A.  1915C,  694. 

Complaint,  alleging  that  a  passenger 
was  injured  through  a  negligent  failure 
to  preserve  order  among  fellow  passen- 
gers, who  were  permitted  to  engage  in 
disorderly  conduct,  is  good  as  against  a 
general  demurrer.  Seaboard,  etc.,  R.  Co. 
f.  Mobley,  lS4Ala.  211,  69  So.  614. 

Necessity  and  Sufficiency  of  Aver- 
ments as  to  Anticipation  of  Wrong.— 
Nashville,  etc.,  Railway  t:  Crosby,  183 
Ala.  237.  63  So.  8B9;  Southern  R.  Co.  i: 
Hanby,  193  Ala.  255,  62  So.  871.  See 
the  title  C.-^RRIERS,  g  204  (3d),  vol.  2, 

p.    759. 

§  SM   (7)   Management  of  Conveyances. 

A  complaint  in  an  action  for  injuries 
to  a  passenger,  caught,  while  hanging  on 
the  handrail  of  a  car  step,  between  the 
car  and  a  platform,  which  alleges  that 
the  train  was  rapidly  approaching  the 
platform,  does  not  necessarily  aver  that 
the  train  was  going  at  a  rapid  speed,  but 
may  apply  to  the  time  between  his 
mounting  the  step  of  the  car  and  the  ap- 
proach to  the  platform.  Central,  etc..  It 
"  o.  V.    Hingson,   186  Ala.   40,  6S   So.  4i. 

Averment  as  to  Negligent  Operati<» 
Causing  Fall.  —  Western  Railway  v. 
Foshee,  183  Ala.  182,  62  So.  SCO.  See 
the  title  CARRIERS.  §  204    (7).  vol.  2. 

p.    760. 

§  SM  (8)  Setting  Down  Paasengen. 

A    complaint    which    charged    that  de- 
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fendant's  street  car  conductor  negli- 
gently started  the  car  without  allowing 
plaintiff  to  alight  where  she  desired  to, 
and  that  the  injury  was  due  to  "the  will- 
fulness, or  wantonness,  or  the  gross 
carelessness  or  gross  negligence"  of  the 
conductor,  did  not  tufficientty  charge  that 
the  injury  was  wantonly  or  intentionally 
inflicted.  Birmingham  R.,  etc.,  Co,  v. 
Williams,  10 'Ala.  App.  284,  84  So.  642. 

Complaint  Held  Sufficient. — Birming- 
ham R.,  etc.,  Co.  V.  Gonzalez,  183  Ala. 
!73.  61  So.  80.  See  the  title  CARRIERS, 
i  20*  (8),  vol.  a,  p.  762. 

General  ATcnncnta  Mot  Overcome  by 
PartJcular  AUegationi. — Birmingham  R., 
etc.,  Co.  f.  Wilcox,  181  Ala.  S13,  Bl  So. 
808.  See  the  title  CARRIERS,  \  204  (8), 
vol.  3,  p.  762. 

"Engaged  ia  Alighting." — Where  a 
complaint  alleged  that  plaintiff,  a  pas- 
senger, was  thrown  down  and  injured 
while  engaged  in  alighting,  the  term  "en- 
gaged in  alighting"  includes  all  the  acts 
traif-'piring  from  the  moment  the  pas- 
Knger  rises  for  that  purpose  until  he 
lets  clear  of  the  car,  provided  there  is 
no  interruption  of  his  passage.  Bir- 
mingham R.,  etc.,  Co.  V.  Glenn,  179  Ala. 
863.  60  So.  111. 

"In  or  About  Al^dng."  —  Where  a 
complaint  for  injuries  to  a  passenger  al- 
leged that  she  was  engaged  "in  or  about 
alighting"  from  the  car,  the  words  "in 
or  about"  were  sufGciently  broad  in  their 
signification  to  cover  the  entire  passage 
from  the  car  from  beginning  to  end. 
Birmingham  R..  etc.,  Co.  v.  Glenn,  179 
Ata.  263,  60  So.  111. 
f  304   (9)   Averments  as   to   Proximate 

In  General. — Western  Railway  *.  Mc- 
Graw,  183  Ala.  320,  82  So.  773,  cited  in 
note  in  L.  R.  A.  1916A,  937.  See  the 
title  CARRIERS,  §  204  (9).  vol.  3,  p. 
765. 

Complaint  for  injuries  to  a  passenger, 
stating  fact  of  injury  and  concluding 
with  general  averment  that  she  was 
jnred  as  a  proximate  result  of  carrier's 
negligence,  is  good  as  against  demur- 
rer. Seaboard,  etc..  R.  Co.  v.  Mobley, 
191  Ala.  211,  69  So.  614. 

.\  complaint,  alleging  that  plaintiff  was 
injured    while    passenger    and    that    said 


injury  "was  proximately  caused  by  neg- 
ligence of  defendant's  servants  in  and 
about  the  carriage  of  plaintiff  as  a  pas- 
senger," held  good  in  action  for  injuries 
suffered  by  plaintiff  in  stumbling  over 
baggage  in  aisle  of  car.  Atkinson  v. 
Dean  (Ala.),  73  So.  47B. 

In  an  action  for  injuries  to  a  passen- 
ger, the  complaint  alleged  that  plaintiff's 
decedent  went  to  the  defendant's  depot 
to  take  passage  on  one  of  defendant's 
passenger  trains,  where  defendant's  serv- 
ants in  charge  of  a  freight  train  wantonly 
caused  a  freight  car  to  run  against  plain- 
tiff's decedent,  knocking  him  down  and 
causing  injuries,  as  a  proximate  conse- 
quence of  which  he  died,  etc.  Held,  that 
the  complaint  was  not  demurrable  for 
failure  to  aver  a  sufficient  relation  be- 
tween the  wrongful  cause  and  the  dam- 
nifying effect;  it  being  sufficient  to 
charge  that  the  wrong  was  a  proximate 
cause  of  the  injury  suffered.  Central, 
etc.,  R.  Co.  V.  Bell,  187  Ala.  541.  65  So. 
835. 

Dependent  Averment  of  Proximate 
Cause. — Where,  in  an  action  against  a 
street  railroad  by  a  passenger  tor  per- 
sonal injuries,  the  first  count  of  the  com- 
plaint averred  that  defendant's  servants 
in  charge  of  the  car  so  negligently  con- 
ducted themselves  in  its  management 
that  plaintiff  was  thrown  violently  to  the 
ground  and  had  her  hip  injured,  etc.,  and 
rendered  for  a  long  time  unable  to  work, 
and  was  permanently  injured,  continuing, 
"and  plaintiff  avers  her  said  wounds  and 
injuries  were  the  proximate  consequence 
and  caused  by  reason  of  the  negligence 
of  defendant's  servants  or  agents  as 
aforesaid,"  the  complaint  was  proper, 
and  not  subject  to  demurrer;  for,  al- 
though the  quoted  averment  was  depend- 
ent, it  was  fully  sustained  by  the  gen- 
eral averment  of  negligence  in  the  body 
of  the  count.  Birmingham  R.,  etc.,  Co. 
V.  Frazier,  14  Ala.  App.  289,  69  So.  969. 

Failure  to  Allege  Si>ecific  Act  of  Neg- 
ligcnce.— Western    Railway    v.    McGraw, 
183   Ala.   220,  62   So.   772.     See  the  title 
CARRIERS.  §  204  (9),  vol.  2.  p.  765. 
§  S04  (11)   Plea  or  Answer. 

Failure  to  Negative  Negligence  Con- 
curring with  Act  of  Third  Person.— 
Western    Railway   v.    McGraw,    183    Ala. 
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230.  63   So.   7T2.     See   the  title   CARRI- 
ERS, g  204  (11),  vol.  a,  p.  7««. 

S  >05, Isaues,  Proof  and  Variance. 

§  90S  (1)  Ibbucs  Raised  by  and  Evidence 
Admissible  under  Pleadings. 

In  action  for  assault  made  by  railroad 
conductor,  where  plaintifTs  evidence  did 
not  identify  any  particular  conductor,  but 
sliowed  an  assault  on  February  3d,  which 
was  denied  by  defendant's  train  crew, 
plaintiff,  after  such  refutation,  could  not 
recover  for  assault  at  different  time.  Lacy 
V.  Louisville,  etc.,  R.  Co.,  197  Ala.  539,  73 
So.  81. 

Under  a  complaint  charging  that  de- 
fendant so  negligently  conducted  its 
business  of  carrying  passengers  as  to 
injure  plaintiff,  a  passenger,  proof  could 
be  made  of  any  breach  of  duty,  whether 
relating  to  the  operation  of  the  train, 
the  condition  of  the  cars  and  roadway, 
or  the  skill  of  defendant's  servants;  but 
under  a  specification  of  negligence  in 
the  "operation  of  train"  evidence  of  a 
detective  roadway,  would  be  incompe- 
tent, so  that  a  presumption  of  a  negli- 
gently defective  roadway  would  not  be 
available  to  plaintiff  in  an  action  for  in- 
juries resulting  from  a  derailment  under 
counts  charging  negligence  in  the  opera- 
tion of  the  train  and  in  the  construction 
and  equipment  of  its  engines  and  cars, 
etc.  Knight  r.  Tombigbee  Valley  R.  Co., 
190  Ala.  140.  «7  So.  238. 

Allegation  as  to  Injury  Sustained 
While  Engaged  in  Alighting.— Birming- 
ham R..  etcXo.  V.  Glenn,  179  Ala.  263, 
60  So.  111.  See  the  title  CARRIERS,  9 
205  (I),  vol.  3.  p.  787. 

§  905  (S)  Matters  AdmiMible  under  Gen- 
eral Denial. 

In  General.— Carlisle  v.  Central,  etc., 
R.  Co..  183  Ala.  195.  SB  So.  7S9.  See  the 
title  CARRIERS.  8  205  (2),  vol.  2,  p.  268. 

In  an  action  against  a  street  car  com- 
pany for  injuries  received  by  plaintiff  in 
alighting  from  the  car,  where  defendant's 
sole  defense  was  the  dental  of  the  alleged  i 
negligence,  proof  thereof  is  available  un-  I 
der  the  general  issue.  Tannehill  ir.  Bir- 
mingham  R..   etc.    Co.,   177   Ala.  397.  58 

So.    198.  I 


S  900  (3)  Hatters  to  Be  Proved. 

Date. — Where  the  complaint  in  an  ac- 
tion for  the  death  of  a  passenger  fixed, 
under  a  videlicet,  the  date  of  the  inju- 
ries, plaintiff  was  not  held  to  proof  as 
to  the  exact  day.  Central,  etc.,  R.  Co.  v. 
Teasley,  187  Ala.  610,  65  So.  981,  cited  in 
note  in  L.  R.  A.  1915A,  782. 
§  905  «>  Variance  between  Allegations 
and  Pro<rf. 

Instance!  of  Fatal  Variance. — The  va- 
riance between  the  complaint,  in  an  ac- 
tion against  a  railroad  company,  based  on 
the  theory  that  plaintiff  entered  the  train 
to  assist  an  elderly  passenger  boarding 
it,  and  the  proof  that  plaintiff  entered  the 
train  solely  to  keep  the  passenger  com- 
pany until  the  departure  of  the  train,  was 
fatal  authorizing  an  instruction  to  find 
for  the  company.  Whaley  v.  Louisville, 
etc.,  R.  Co.,  186  Ala.  72,  65  So.  140,  S2 
L.  R.  lA..  N.  S..  179. 

In  action  against  street  railroad  for  in- 
jury to  passenger,  where  evidence  showed 
that  it  was  motorman's  duty  to  look 
after  passengers  on  front  platform,  and 
the  conductor's  on  rear,  and  that  plaintiff 
was  injured  while  leaving  the  front  plat- 
form, the  general  charge  as  to  the  count 
ascribing  negligence  to  the  conductor 
should  have  been  given  for  variance. 
Birmingham  R.,  etc.,  Co.  v.  Washington, 
192  Ala.  617,  69  So.  65. 

Where  the  flagman  on  a  passenger  train 
kicked  a  footstool  away  just  as  plaintiff 
was  in  the  act  of  stepping  upon  it.  caus- 
ing plaintiff  to  fall  and  sustain  injuries, 
his  act  constituted  willful  and  wantoi 
negligence,  and  proof  of  that  act  will  not 
support  a  recovery  under  counts  of  the 
complaint  charging  simple  negligence 
only.  Newberry  v.  Atkinson,  184  .\Ia. 
667,  64   So.  46. 

In  a  personal  injury  action  by  a  pas- 
senger, the  complaint  held  to  charge  that 
the  operator  of  the  railroad  company  in- 
tentionally participated  in  the  act  caus- 
ing plaintiffs  injury,  so  that  proof  of  the 
willful  and  wanton  act  of  the  flagman 
who  kicked  away  the  footstool  just  as 
the  passenger  was  about  to  alight  upon 
it  constituted  a  fatal  variance.  Newberry 
I'.  Atkinson,  184  Ala.  S67,  64  So.  46. 

Place  of  Injury. — Birmingham  R.,  etc.. 
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Co.  r.  Lide.  177  Ala.  400.  58  So.  9B0;  Bir- ! 
mingham  R.,  etc..  Co.  V.  Glenn.  179  Ala. ' 
!6.\  60  So.  111.  See  the  title  CARRIERS,  { 

i^OS  (4),  vol.  2,  p.  768. 

Immaterial  Variance  as  to  Which  Em- 
ployee Uaed  Profane  Language.  —  Bir- 
mingham R.,  etc..  Co.  V.  Glenn.  179  Ala. 
263,  60  So.  111.  See  the  title  CARRIERS, 

pOS  (4),  vol.2.  V-  '69. 

Failure  to  Prevent  Illegal  Search.  — 
Nashville,  etc.,  Railway  r.  Crosby,  183 
Ala.  237,  63  So.  889.  See  the  title  CAR- 
RIERS, §  205  (4),  vol.  2.  p.  769. 

§  MS. Presumptions  and  Burden  of 

Proof. 
!  SOe  (1)  In  General. 

Rea  Ipsa  Loquitur. — Western  Railway 
r.  McGraw,  183  Ala.  230,  63  So.  772,  riled 
in  notes  in  Ann.  Cas.  1917C.  634;  L.  R. 
A.  1916A,    937;    L.    R.    A.    1916C,    366,    371. 

See  the  title  CARRIERS,  S  206  (1).  vc.l. 

i.   p.  771. 

Where  Specific  Acts  of  Negligence 
Charged.— In  an  action  by  a  passenger 
tor  injury  in  which  specific  acts  of  neg- 
ligence were  charged,  held  that  the  bur- 
den of  proof  was  governed  by  the  same 
nilfs  as  cases  where  the  relation  of  car- 
rier and  passenger  was  not  present.  Bir- 
mingham R.,  etc.,  Co.  V.  O'Brien,  185 
Ala.  617,  64  So.  343. 

Proof  that  the  vehicle  in  which  a  pas- 
senger was  riding  was  upset,  causing 
injury  to  the  passenger,  imposes  on  the 
carrier  the  burden  of  proving  that  the 
accident  was  not  due  to  any  negligence 
on  his  part  or  on  that  of  his  servants. 
Orr  I-.  Boockholdt,  10  Ala.  App.  331,  65 
So.  430,  cited  in  notes  in  L.  R.  A.  1916C. 
3B8.  37J. 

A  pastenger  injured  while  alighting 
from  a  ttreet  car  does  not  have  the  bur- 
den of  showing  that  the  step  of  the  car 
was  in  an  unsafe'  condition,  caused  by 
the  negligence  of  the  company.  Birming- 
ham, etc.,  R.  Co.  {■.  Hoskins,  14  Ala. 
App.  254,  69  So.  339,  cited  in  note  in  L. 
R.  A.  1916C,  369. 

Burden  of  proof  held  on  passenger  su- 
ing street  railroad  for  injuries  while 
leaving  car  to  show  that  she  was  a  pas- 
senger, and  that  her  injury  resulted  from 
defendant's    operation    of    its    car.     Bir- 
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mingham  R.,  etc.,  Ci 
Ala.  617,  69  So.  65. 
§  SOe    (3>   Where    Injury   Ii   Caused  by 
Sudden  Jerks  or  by  Suddenly  or  Pre- 
maturely Starting  Car. 

In  General.— Birmingham  R.,  etc.,  Co. 
V.  Mayo,  ISl  Ala.  525,  61  So.  289.  See  the 
title  CARRIERS,  §  206  (3),  vol.  2,  p.  772. 

Inference    of    Negligence    Juatified.  — 
:re  a  train  stopped  long  enough  (or  a 
passenger   to   get   his   overcoat  and  grip 
and  walk  out  of  the  car  and  down  on  the 
bottom    step,    when    the    train    suddenly 
started,  throwing  him  to  the  ground,  an 
inference    of  the    carrier's  negligence    in 
operating   the   train  was  justified,  author- 
izing a  recovery  by  the  passenger  for  the 
carrier's  negligence.     Louisville,   etc.,    R. 
Co.  V.  Miller,  186  Ala.  65,  65  So.  169,  cited 
in  notes  in  L.  R.  A.  1916C,  364,  366. 
§  SOS  (4)  Where  Injuries  Are  CauMd  by 
Collision,  Derailment,  or  Breaking  of 
Machinery,  etc.,.  and    Defect!  There- 
in. 

In  General. — Louisville,  etc.,  R.  Co.  v. 
Godwin,  183  Ala.  218.  62  So.  768,  cited  in 
notes  in  L.  R.  A.  1916C.  366.  See  the  title 
CARRIERS.  §  206  (4),  vol.  2,  p.  772. 

Unexplained  Derailment. — A  presump- 
tion of  a  carrier's  negligence  arising 
from  an  unexplained  derailment  held  not 
to  sustain  a  charge  of  wilful  injury. 
Knight  V.  Tombigbee  Valley  R.  Co.,  190 
Ala.  140,  67  So.  238. 

§    806    («)    Where    Acts    Committed   by 
Third  Persons. 

Burden  of  Proving  Knowledge  of  Il- 
legality bf  Search.— Nashville,  etc.,  Rail- 
way V.  Crosby,  183  Ala.  237,  63  So.  889. 
See  the  title  CARRIERS,  §  206  (6),  vol. 
2,  p.  773. 

g  207.  Admissibility  of  Evidence. 

§  aw  (1)  In  General. 

In  an  action  for  death  of  a  passenger 
by  being  struck  by  a  freight  car  while 
standing  at  a  station  waiting  for  his 
train,  evidence  that  the  territory  was 
within  the  passenger  zone,  and  the  ex- 
tent and  frequency  of  its  use  by  passen- 
gers, was  admissible.  Central,  etc.,  R. 
Co.  V.  Bell.  187  Ala.  S41,  65  So.  835. 

Plaintiff    sued    defendant    railroad    for 
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injuries  sustained  by  her  when  searched 
on  its  depot  premises  for  a  watch  al- 
leged to  have  been  stolen  by  her.  A  wit- 
ness gave  testimony  on  direct  examina- 
tion for  defendant  tending  to  show  that 
the  plaintiff  was  the  only  one  who  had 
had  an  opportunity  to  steal  the  watch, 
On  cross-examination  plaintiR  elicited 
testimony  tending  to  show  that  her  pres- 
ence in  the  house  of  the  person  robbed 
had  not  been  to  steal,  but  had  been  for 
a  commendable  purpose.  Held,  that  such 
testimony  was  admissible.  Nashville, 
etc.,  Railway  v.  Crosby,  194  Ala.  338,  70 
So.  7. 

Time  During  Which  Aisle  Obstructed. 
— In  action  for  injuries  to  passenger 
caused  by  falling  over  baggage  left  in 
aisle  of  car  by  other  passengers,  evi- 
dence of  time  during  which  aisle  was  ob- 
structed was  important  in  determining 
whether  carrier's  employees  knew  or 
should  have  known  of  obstruction.  At- 
kinson V,  Dean  (Ala.),  73  So.  479. 

Evidence  Showing  Point  of  Collision. 
— Tn  an  action  by  one  injured  at  a  sta- 
tion by  an  approaching  train  on  which 
she  intended  to  take  passage,  testimony 
that  the  witness  saw  blood  on  the  track 
early  the  next  morning  after  the  accident 
was  admissible,  in  the  absence  of  evidence 
showing  changed  conditions,  to  show  the 
exact  point  where  the  collision  occurred, 
and  how  far  the  passenger  was  carried 
after  being  struck.  Alabama,  etc.,  R. 
Co.  -v.  Bell  (Ala.),  76  So.  920. 

Assaulted  Passenger's  Failure  to  Con- 
tinue Trip. — In  an  action  by  a  passenger 
for  an  assault  by  a  third  party  in  defend- 
ant's depot,  it  was  not  error  to  permit 
plaintiff  to  show  that  he  did  not  continue 
his  trip  for  which  he  had  purchased  a 
ticket.  Southern  R.  Co.  v.  Haynes,  186 
Ala.  fiO,  65  So.  339. 

§  S07   (S)   Relation    of  Carrier    and  Pas- 
senger. 

In  an  action  for  death  of  a  passenger 
at  a  railroad  station  while  awaiting  his 
train,  evidence  of  the  fare  to  the  point 
he  desired  to  go  and  his  possession  of 
sufficient  funds  to  pay  the  same  at  the 
time  of  his  injury  was  admissible  to 
show  the  bona  (ides  of  his  intention  to 
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become    a   passenger.     Central,   etc.,    R. 
Co.  V.  Bell,  1S7  Ala.  S41,  69  So.  B35. 
§  M>7  (4)  Acta  or  OmiMJoaa,  and  Com- 
,        petcncy  "oi  Carrier'a  Employees. 

In  action  by  a  passenger  for  injuries, 
under  allegation  that  while  she  was 
alighting  the  car  suddenly  started,  the 
motorman  in  charge  of  the  car  could 
state  whether  he  loosened  the  brakes,  or 
did  anything  to  cause  the  car  to  start 
forward.  Erwin  v.  Birmingham  R.,  etc., 
Co.  (Ala.).  76  So.  915. 

Hatteri  leading  up  to  Asuult— Pnr- 
pose  of  Admission.  —  Birmingham  R., 
etc.,  Co.  V.  Coleman,  181  Ala.  478,  61 
So.  890.  See  the  title  CARRIERS,  §  207 
(4),  vol.  2,  p.  774. 

Manner  and  Tone  of  Voice  Accom- 
panying Abusive  Language.  —  Alabama, 
etc.,  R.  Co.  v.  Pouncey,  7  Ala.  App. 
548,  61  So.  601.  See  the  title  CAR- 
RIERS, §  307  (4),  vol.  2,  p.  774. 
§  S07  (7)  Taking  Up  and  Setting  Down 
Passengeri. 

In  passenger's  action  for  injuries,  un- 
der allegation  that  while  she  was  alight- 
ing the  car  suddenly  moved  backwards, 
in  the  absence  of  evidence  that  the  brake 
was  released,  evidence  that  if  the  brake 
were  released  at  all  the  car  would  move 
was  inadmissible.  Erwin  v.  Birmingham 
R.,  etc..  Co.  (.Ala.).  76  So.  915. 

Alighting  of  Other  Passenger  at  Same 
Time.— Birmingham  R.,  etc.,  Co.  v.  Bar- 

tt.  179  Ala.  274,  60  So.  262.     See    the 

le  CARRIERS,  S  207  (7),  vol.  2,  o. 
776. 

S  S07  (»)   Other    Accidents    or    Similar 
Transactions. 

Other  Accidents. — In  an  action  for  the 
death  of  a  passenger,  caused  by  the  car 

which   she   was  riding  being  struck  by 

Dther  car  or  engine,  testimony  that  a 
freight  train  ran  into'  a  box  car  some 
during  the  summer  during  which 
accident  to  the  passenger  occurred 
irrelevant.  Central,  etc.,  R.  Co.  v. 
Teasley,  187  Ala.  610,  65  So.  981. 

Operation  of  Similar  Cars  Under  Sim- 
ilar Conditions.— In  a  passenger's  action 
for  injury  from  the  derailment  of  a  car, 
where  the  motorman  had  stated  that  be- 
e  of  wet  leaves  on  the  trac'k  he  had 
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lost  control  of  it,  evidence  that  subsc- 
qnently  thereto  he  had  operated  similar 
cars  under  similar  conditions  without  ac- 
cident or  loss  of  control  held  admissible 
on  the  issue  of  negligence.  Birmingham 
K.,  etc..  Co.  V.  Friedman,  18T  Ala.  563, 
U  So.  939. 
}  107  (10)  CuBtom  or  Codtm  of  Busineia. 

In  an  action  for  injuries  in  attempting 
lo  leave  a  street  car  when  the  handhold 
broke  and  precipitated  plaintiff  to  the 
ground,  evidence  that  plaintiff  had  on 
previous  occasions  jumped  ofE  the  car  at 
lh«  particular  point  and  was  accustomed 
(0  jumping  oS  jis  tending  to  show  the 
intention  of  plaintiff  when  he  roae  from 
his  seat  ajid  went  to  the  running  board 
of  the  car,  was  properly  rejected;  there 
hiving  been  eyewitnesses  to  the  acci- 
dent. Montgomery  Light,  etc.,  Co.  v, 
Devinney  (Ala.),  75  So.  883. 
S  MWl Sa£Bciency  of  Evidence. 

UtiUwftd  Search  Caused  by  Agent.  — 
In  an  action  against  a  railroad  Cor  dam- 
»Bes  to  .plaintiff  when  searched  for  a 
stolen  watch  at  the  order  of  defendant's 
station  agent,  evidence  held  sufficient  to 
sustain  the  jury's  finding  that  the  unlaw- 
ful search  was  approximately  caused  or 
contributed  to  by  the  agent's  direction. 
Nashville,  etc..  Railway  i'.  Crosby,  194 
Ala.  338.  TO  So.  7, 

Knowledge  of  Intention  to  Search  Pae- 
Mnger  or  lUegality  Tber«of.— Nashville, 
etc..  Railway  v.  Crosby.  183  Ala.  837,  62 
So.  889.  See  the  title  CARRIERS,  §  208, 
vol.  »,  p.  779. 

Negligence  in  Selection  of  Employee. 
—In  an  action  against  a  private  carrier 
ior  injuries  to  a  passenger,  evidence  held 
not  to  show  negligence  of  the  carrier  in 
the  selection  of  a  driver.  Orr  v.  Boock- 
holdt.  10  Ala.  App.  331,  65  So.  430. 

Cause  of  Injuiy^— Where  there  is  evi- 
dence affording  a  reasonable  inference 
that  deceased's  fall  from  a  street  car 
was  caused  by  the  mot  or  man's  negli- 
gence in  opening  the  door  while  the  car 
was  in  motion,  the  right  to  recover  for 
the  death  is  not  defeated  by  the  mere 
possibility,  not  supported  by  any  evi- 
dence that  the  fall  was  caused  by  an  at- 
tack of  wertigo;  the  rule  that,  where  the 
evidence  points  equally  to  two  or  more 


causes  of  injury  for  ^ome  of  which  de- 
fendant is  not  liable,  plaintiff  can  not  re- 
cover, not  being  applicable.  Selma 
Street,  etc.,  R.  Co.  v.  Vaughan,  197  .\la. 
477,  73  So.  19. 

Sodden  Jerks. — Evidence  held  insuffi- 
cient to  show  that,  as  alleged  by  plair.- 
tiff,  the  car  from  which  she  was  alighting 
jerked  and  moved  suddenly.  Erwin  v. 
Birmingham  R..  etc.,  Co.  (Ala.),  76  So. 
915. 

Negligence  in  Management  of  Convey- 
ance.— In  an  action  for  the  death  of  a 
street  car  passenger,  evidence  held  suffi- 
cient, to  warrant  the  jury  m  inferring 
that  the  death  was  caused  by  the  negli- 
gence of  the  motorman.  Selma  Street, 
etc.,  R.  Co.  V.  Vaughan,  197  Ala.  477.  73 
So.  19. 

The  mere  fact  that  a  suit  case  pro- 
jected in  the  aisle  of  a  street  car  v.ithout 
a  showing  that  it  was  under  the  manage- 
ment or  control  of  the  defendant  or  its 
servants,  and  that  in  the  ordinary  course 
of  events  injury  to  a  passenger  from 
falling  over  it  would  not  have  happened 
but  for  some  negligence  attributable  to 
defendant,  did  not  make  out  a  prima 
facie  case  of  negligence  for  the  jury. 
Alabama,  etc..  R.  Co.  v.  Johnson,  14  Ala. 
App.  '558,  71  So.   620. 

Willful  Injury.  —  Where  a  passenger, 
while  standing  at  a  station  in  the  zone 
intended  for  passengers,  awaiting  a 
train,  was  struck  by  the  negligent  opera- 
tion of  a  freight  car  at  high  speed  over 
the  area  commonly  used  by  passengers, 
without  the  observance  of  due  precau- 
tions, the  facts  held  sufficient  lo  justify 
a  finding  of  willfulness.  Central,  etc., 
R.  Co.  I'.  Bell,  187  Ala.  541,  65  So.  835. 

Same — Derailment. — Where  a  passen- 
ger was  injured  by  a  derailment,  and  the 
evidence  rebutted  any  presumption  of  de- 
fective cars,  -foreign  obstructions,  or  ex- 
cessive speed,  a  count  charging  that  the 
injury  was  due  to  the  willful  misconduct 
if  defendant  or  its  servants  was  unsus- 
tained.  Knight  v.  Tombigbee  Valley  R. 
Co.,  190  Ala.  140,  67  So.  338. 

Failure  to  Stop  Train  Constituting 
Sin4>le  Negligence. — Evidence  held  suffi- 
cient to  show  that  conductor's  failure  to 
stop    a    train,    as    requested    constituted 
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simple     negligence.'    Seaboard,     etc..     R. 
Co.  V.  Slandifer,  190  Ala.  260.  67  So.  391. 

§  9M. Danugei. 

§  aoe  (S)  Elements  of  Damage  for  Ai- 
uult  or  Intuiting  Langiugc  by  Bra- 
ptoyce  or  Fellow  Passengen. 

Damaget  for  Mental  Suffering.  —  Bir- 
mingham R.,  etc..  Co.  V.  Glenn,  179  Ala. 
363,  60  So.  111.  See  tl)e  title  CARRIERS. 
§  209  (3),  vol.  2,  p.  780. 

ExempUrr  Damagei  —  Mitigation  of 
Damages. — Birmingham  R.,  etc.,  Co.  r. 
Coleman,  181  Ala.  4TB.  61  So.  890,  cited 
in  notes  in  .L.  R.  A.  191 5E,  <7a.  673._  See 
the  title  CARRIERS,  §  209  (2),  vol.'  2,  p. 
780. 
§  aoe  (4)  Exceasive  Damages. 

In  an  action  against  defendant  railroad 
for  damages  sustained  by  plaintiff  when 
searched  on  defendant's  depot  premises 
at  the  instigation  of  its  agent  for  a  stolen 
watch,  which  search  resulted  in  miscar- 
riage, sickness,  and  mental  and  physical 
verdict  for  $7,S00  was  not  so 
s  to  indicate  prejudice,  pas- 
sion, partiality,  or  corruption  on  the  part 
of  the  jury.  Nashville,  etc..  Railway  i: 
Crosby,  194  Ala.  338,  70  So.  7. 

§  SIO. Questions  for  Jury. 

§  810  (1)  In  General. 

In  an  action  against  a  carrier  for  per- 
sonal injuries,  where  there  was  no  evi- 
dence tending  to  support  the  averment 
of  negligence,  the  refusal  of  the  general 
affirmative  charge  for  defendant  was  er- 
ror, iBirmingham  R.,  etC.'Co.  I'.  O'Brien, 
18S  Ala.  617,  fi4  So.  343. 

In  a  passenger's  action  against  a  rail- 
road for  injuries  received  while  riding 
on  a  car  platform  on  account  of  the 
crowded  condition  of  the  car,  question 
of  defendant's  negligence  was  for  the 
jury.  Southern  R.  Co.  v.  Hayes.  19* 
Ala.  194.  69  So.  6<1. 

§  no  (S)  Existence  of  Relation  of  Car- 
rier and  Passenger. 

In  an  action  for  the  death  of  a  passen- 
Rer  at  the  carrier's  station  while  await- 
ing for  a  train  on  which  he  intended  to 
take  passage,  whether  the  relation  of  car- 
rier and  passenger  existed  at  the  time  of 
the  injury  held  for  the  jury.    Central,  etc. 


R.  Co.  V.  Bell.  18T  Ala.  541,  65  So.  835. 

Whether  plaintifT,  who  was  struck  by 
approaching  train,  on  which  she  expected 
to  take  passage,  was  a  passenger  at  the 
time  of  the  accident,  or  whether  she  bad 
forfeited  her  rights  by  taking  position  of 
danger,  held  (or  jury.  Alabama,  etc.,  R. 
Co.  V.  Bell  (Ala.),  76  So.  920. 

Person  Going  to  Flag  Station  to  Take 
Train.— Louisville,  etc.,  R.  Co.  v.  Glas- 
gow. 179  Ala.  251,  60  So.  103.  See  the  title 
CARRIERS.  §  210  (2),  vol.  2.  p.  7S2. 
§  SIO  (S)  Acts  or  Omissioos  of  Carrier's 
Employees. 

Mental  Distress  as  Resulting  from  Of- 
feniive  Language.  —  Birmingham  R.. 
etc..  Co.  V.  Glenn,  179  Ala.  263,  60  So. 
111.     See   the    title    CARRIERS,  |    210 

<3).   vol.   8,   p.   782. 

§  XIO  (S)   Acts  of  Fellow  Passengers  at 
Other  Persons. 

In  action  for  injuries  to  passenger 
caused  by  falling  over  baggage  led  in 
aisle  of  car  by  other  passengers,  whether 
defendant's  agents  or  servants  knew,  or 
ought  to  have  known,  of  obstruction, 
held  jury  question.  Atkinson  v.  Dean 
(Ala.),  73  So.  479. 

Consent  to  Illegal  Search.— Nashville, 
etc.,  Railway  v.  Crosby.  183  Ala.  237.  6! 
So.  889.  See  the  title  CARRIERS,  i 
210  (5),  vol.  a,  p.  782. 
§  SIO  («)  Starting  or  Moving  Car  While 
Passenger  Is  Boarding  Same. 

In  an  action  against  railroad  company 
for  personal  injuries  sustained  in  at- 
temptigg  to  board  train,  where  evidence 
showed  that  plaintiff,  with  a  ticket,  pre- 
sented herself  at  the  platform  of  one  •[ 
the  coaches,  and  upon  being  directed  to 
go  to  another  coach  immediately  started 
to  do  so,  it  was  a  question  for  the  jury 
to  say  whether  or  not  defendant's  agent 
knew  or  ought  to  have  known  that  the 
movement  of  the  train  would  probably 
result  in  some  injury  to  a  passenger  then 
in  the  act  of  getting  on  the  train.  Louis- 
ville, etc.,   R.   Co.  T'.   Banks   (Ala.  App.), 

76    So.    472. 

§    SIO    <6H)     operation     of    Trains    it 
Places  Where  Passengers  Are  Being 
Received    or    Dischargddl    . 
Whether   a    carrier   exercised    due   pru- 
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dcnce  and  care  in  operating  car  ap- 
proaching a  flag  station  at  high  speed 
on  a  dark  foggy  nigfat  when  the  head- 
light did  not  fully  perform  its  function 
Iidd  a  jury  question.  Alabama  City,  etc., 
R.  Co.  V.  Bessiere.  197  Ala.  5,  72  So.  325. 

9 110  (7)  Railroad  Locomotivu  and  Cai*. 

KcgUgence  in  Not  Having  Door 
FatteningB  in  Safe  Condition. — Alabama, 
etc..  R.  Co.  V.  Robinson,  183  Ala.  a«5, 
M  So.  813.  See  the  title  CARRIERS,  § 
!10  (?).   vol.    2,    p,    783. 

Sloping  Caused  by   Defects  in   Steps. 
-Carlisle   v.    Central,     etc.,    R.    Co.,     183 
Ala.  195,  «2  So.  759.     See  the  title  CAR- 
RIERS, §  310  (7).  vol.  a,  p.  783. 
{  SID  ,(11H>    Ctrilision. 

Evidettce  that  an  auto  truck  had  broken 
down  across  the  street  car  track,  that  a 
passenger  saw  it  when  a  great  distance 
a*ay,  that  the  motorman  made  no  ef- 
fort to  slacken  his  speed,  and  that  a 
collision  occurred  injuring  plaintiff,  is 
sufficient  to  make  a  jury  question  on  the 
negligence  of  the  carrier,  Birmingham 
R.,  etc..  Co.  V.  Beal    (Ala.),  76  So.  1, 


'  of  Stop. — Where,  in  an  ac- 
tion for  an  injury  to  a  passenger  while 
alighting  from  a  train,  the  facts  were 
undisputed,  it  was  a  question  of  law 
whether  the  stop  was  sufficient.  South- 
ern R.  Co.  V.  Norwood,  196  Ala.  49,  64 
So,  604. 

S  UO  (IS)  Startinc  or  Moving  Car  While 
Passenger  Is  Alighting. 
In  a  passenger's  action  against  a  street 
at  Company  for  injuries,  where  the 
jury  might  have  found  from  the  evidence 
that  the  conductor  of  a  trailer  signaled 
the  movement  of  the  cars  and  caused 
the  doors  to  be  closed  at  a  time  when 
he  knew  plaintiff  was  al-ghting  and  was 
between  the  doors,  in  such  a  situation 
that  to  move  the  cars  or  close  the  doors 
would  probably  result  in  injury,  and 
that  the  conductor's  action  was  charac- 
teriied  by  a  reckless  indifference  to  the 
probable  conseqt:enee  of  the  movement 
of  the  cars  and  closing  of  the  doors,  the 
company  was  not  entitled  to  the  affirma- 
tive charge  under  a  count  alleging  wan- 


ton or  intentional  misconduct.    Birming- 
ham R.,  etc.,  Co.  V.  Nails,  188  Ala.  Z5S,  66 
So.  5. 
§  SIO  <1S>  Proximate  Caute  of  Injury, 

Id   General.— Birmingham   R.,  etc.,  Co. 
V.  Lide,   177    Ala.   400,  58    So.   990.  '  ,Sce 
the  title  CARRIERS,  S  £10  (16),  vol.  2, 
p.  786. 
§  glO  (17)  Exeroidary  Damages. 

Sudden  Jerk  While  Passenger  Alight- 
ing —  Language  Showing  Animus  of 
S«vant — Birmingham  ItV  etc.,  Co.  v. 
Glenn.  179  Ala.  26S',  60  So.  ill.  See  the 
title  CARRIERS.  S  310  (17),  vol.  3,  p. 
789. 

Compelling  Passenger  to  Ride  in  Im- 
proper Place  and  without  Comforts. — 
Nashville,  etc..  Railway  v.  Blackmon,  7 
.\Ia.  .\pp.  530,  61  So.  468.  See  the  title 
CARRIERS,  §  210  (17),  vol.  2,  p.  7M. 
§  Sll.  — <—  InstructionB. 
§  tli  <^>  In  General. 

In  an  action  against  a  carrier  for  per- 
sonal injuries  by  being  caught  and 
dragged  by  a  wire  attached  to  a  street 
car,  where  the  evidence  tended  to  show 
a  want  of  due  care  by  the  conductor  and 
motorman  in  stopping  the  car  after 
pUintiflfs  peril  was  known,  charges  pre- 
termitting the  diligence  due  from  the 
conductor,  after  he  knetw  of  plaintiffs 
peril,  to  promptly  stop  the  car,  or  predi- 
cating nonliability  upon  a  hypothesis 
omitting  negligence  on  the  part  of  either 
the  conductor  or  the  motorman,  there 
beng  evidence  that  each  was  negligent, 
were  properly  refused.  Birmingham  R., 
etc.,  Co.  V.  O'Brien,  IBS  Ala.  617,  64 
So.  343. 

Obscure  Instruction.  —  Instruction,  on 
recovery  by  passenger  for  injuries  due 
to  being  dragged  by  wire  attached  to 
car,  held  erroneous,  as  obscure  and  not 
sufficiently  clear.  O'Brien  *.  Birming- 
ham R.,  etc.,  Co.,  197  Ala.  97.  72  So.  343. 

Riding  on  Steps>  —  Where  evidence 
showed  that  a  street  car  company  cus- 
tomarily received  passengers  greatly  in 
excess  of  the  seating  capacity  of  its 
cars,  an  instruction,  in  an  action  by  a 
passenger  who  fell  from  the  steps  on 
which  he  was  riding,  that,  if  passengers 
were  riding  on  the  steps  because  of  the 
crowded   condition    of  the'  car   and  plat- 
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form,  it  was  the  duty  of  the  motormaa 
ftnd  conductor  to  exercise  -skill  and  care 
.  to  avoid  injuring  them,  is  iwarranted. 
Mobile,  etc.,  R.  Co.  v.  Hughes,  190  Ala. 
2K,  «T  So.  278. 

Requested  Instruction  Too  Favorable 
— ^Advene  Pwty.— In  an  action  against 
a  street  railroad,  where  the  defendant 
was  refused  a  .charge  that  the  burden  of 
proof  was  on  the  plaintiff  to  show  that 
she  was  injured  while  leaving  the  de- 
fendant's car,  the  plaintiff  could  not 
urge  that  the  charge  was  properly 
fused,  as  it  did  not  state  the  necessity 
that  the  jury's  satisfaction  should  arise 
out  oi  the  evidence,  as  any  such  defect 
was  favorable  to  her.  Birmingham  K. 
etc.,  Co.  V.  Washington,  192  Ala.  917,  K 
So.  65. 
§  til    (S)   Degree   uf  Care    Required    in 

A  charge  that  the  obligation  of  a  car- 
rier is  to  carry  its  passengers  safely  and 
properly  and  treat  them  respectfully,  and 
that  it  is  obliged  to  protect  them  frnm 
violence  and  insult  from  whatever  source, 
and  must  use  all  such  reasonable  precau- 
tions as  human  judgment  and  foresight 
are  capable  of  to  make  passengers  safi- 
and  comfortable,  is  not  objectionable  as 
making  the  carrier  an  insurer  of  the  pas- 
sengers. Seaboard,  etc.,  R.  Co,  v.  Mob- 
ley,   194  Ala.  211,  69  So.  614. 

"Highest  Degree  of  Care."— The  term 
"highest  degree  of  care"  is  a  relative 
term,  and  its  use,  in  an  instruction,  with 
respect  to  the  degree  of  care  required  to 
be  exercised  in  the  operation  of  a  car  by 
a  carrier  of  passengers  was  not  errone- 
ous, where  it  was  not  followed  by  the 
words  "known  to  human  skill  and  fore- 
sight," as  it  did  not  require  s  superlative 
degree  of  care,  or  that  extraordinary 
skill  that  is  possible  without  regard  to 
the  nature  of  the  duties  to  be  performed, 
but  only  required  the  care  and  skill  ex- 
acted of  persons  engaged  in  the  same  or 
similar  Itusiness  as  such  carrier.  Bir- 
mingham R.,  etc..  Co.  V.  Cockrell,  10  Ala. 
App.  JIT8,  65  So.  704. 

§  Ul   (3)  Acta    of    Carrier's    EmploTees, 
Fellow.  Passengen,    or    Third    Per- 

KOIIt. 

Assault  by  Condactor — Hiileading  In- 


structions.— In  an  action  .  for  injuries  to 
a  street  car  passenger  by  being  assaulted 
by  the  conductor,  requests  to  charge  that 
if  tplaintiff  was  between  the  gates  of  the 
car  when  he  was  struck  by  the  conductor 
he  was  yet  a  passenger,  and  the  relation- 
ship of  carrier  and  passenger  had  not 
ceased,  and  that  the  relation  of  carrier 
and  passenger  existed  until  plaintiff  passed 
from  the  gates  of  the  car,  were  cal- 
culated to  mislead  the  jury  and  was 
properly  refused.  Beyer  *.  Birminghatn 
R.,  etc.,  Co.,  186  Ala.  56.  64  So.  609,  cited 
in  note  in  L.  R.  A.  1915E,  6T3. 

Injury  Caused  by  Crowding  of  Othet 
Passengera.  —  Where  plaintiff,  injured 
when  struck  by  a  train  on  which  she  ex- 
pected to  take  passage,  asserted  that, 
though  she  was  pushed  into  a  position  of 
danger  by  the  crowding  of  passengers, 
her  injury  resulted  from  the  negligent 
operation  of  the  train,  a  requested  charge 
that,  if  plaintiff  was  struck  as  the  sole 
and  proximate  result  of  being  Forced 
too  close  to  the  track  by  the  misconduct 
of  another  passenger,  verdict  should  b< 
for  defendant,  was  improperly  refused: 
it  not  appearing  that  the  railroad  com- 
pany was  negligent  in  failing  to  take 
precautions  with  respect  to  crowding. 
Alabama,  etc.,  R.  Co.  v.  Bell  (Ala.).  76 
So.  920. 

Ejection  by  Officer. — In  action  for  in- 
juries to  street  cap  passenger  ejected  by 
a  third  person,  it  was  error  to  refuse 
charge  that  a  street  car  motorman  or 
conductor  had  no  right  to  interfere  with 
the  city  police  officer  in  the  conduct  of 
his  affairs  unless  it  is  plain  to  them  that 
he  is  the  aggressor  and  is  abusing  Us 
authority  the  charge  not  being  abstract 
and  the  word  "plain"  meaning  only 
clearly  or  plainly  apparent.  Birmingham 
R.,  etc.,  Co.  r.  Lipscomb  (Ala.),  13 
So.  963. 

§  Sll   (^)  Setting  Down  PuMtigers  in 
General. 

I  a  passenger's  action  for  personal 
ries,  an  instruction,  hypothesizing  the 
allegations  of  the  complaint,  that  if  the 
plaintiff  was  injured  as  alleged,  as  proxi- 
mate consequence  of  defendant's  negli- 
gence as  alleged,  and  if  the  defendant 
negligently  closed  its  gates  on  plaintiff  as 


ranvCOOgIC 


§5  211  (3/,)-214 


alleged,  white  plaintiff  was  alighting  from 
its  car.  the  Dlaintifl  cauld  recover,  is 
properly  given.  Birmingham  R.,  etc.,  Co. 
V.  Gray.  1B8  Ala.  42,  71  So.  689. 

The  giving  of  instructions  in  an  action 
for  injuries  to  a  female  passenger  while 
alighting  from  a  car,  caused  by  the  con- 
ductor stepping  on  her  dress,  causing 
her  to  fall,  as  to  the  burden  of  proof  and 
ihe  preponderance  of  the  evidence,  held 
not  ground  for  reversing  a  judgment  for 
the  carrier.  Green  v.  Birmingham  R., 
etc..  Co..  1B7  Ala.  508,  ftS  So.  781. 

In  an  action  for  an  injury  to  a  passen- 
ger alighting  from  a  train,  an  instruction 
that  it  was  the  duty  of  the  engineer  to 
ring  Ihe  bell  or  blow  the  whistle  "im- 
mediitely  before  the  train  is  put  in  mo- 
tion" was  erroneous;  Co^e  HHW,  |  5473, 
specifying  "immediately  before  or  at  the 
time  of  leaving  the  station."  Southern  R. 
Co.  r.  Norwood,  186  Ala.  48,  64  So.  604. 
}  111  (4>  Starting  or  Moving  Car  While 
Pasaenger  Is  Boardittg  Same. 

Where,  in  a  husband's  action  for  his 
damages  from  injuries  to  his  wife  while 
alighting  from  a  street  car,  there  was  evi- 
dence from  which  it  might  be  inferred 
that  defendant  was  negligent  in  prema- 
turely starting  the  car.  though  the  start- 
ing was  properly  done,  a  requested  in- 
struction that  "it  is  not  negligence  for 
those  in  charge  of  a  street  car  to  start 
the  same  in  a  proper  manner  while  a 
passenger  is  inside  of  the  car  walking 
toward  the  door"  was  properly  refused. 
Birmingham  R.,  etc.,  Co.  v.  Roach,  188 
Ala.  306,  K  So.  8S. 
S  111  (10)  Proximate  Cause  of  Injurjr. 

Charges  Held  Proper.  —  Birmingham 
R..  etc.,  Co.  f.  Barrett,  179  Ala.  274,  60 
So.  263.  See  the  title  CARRIERS,  § 
211  (10),  vol.  2,  p.  791. 

An  instruction,  if  the  injuries  were 
sustained  as  the  proximate  consequence 
of  a  mere  accident,  to  find  for  the  car- 
rier, is  proper,  since  it  must  be  inter- 
preted as  excluding  culpable  negligence. 
O'Brien  V.  Birmingham  R..  etc.,  Co.,  197 
AU.  97.  73  So.  343. 

S  ail  <11)  Presuinptioiw  and  Burden  of 
Proof. 

Proving    Plea    of    Justification    of    As- 


sault.— Birmingham  R.,  etc.,  Co.  v.  Cole- 
man, 181  Ala.  478,  61  So.  890.  See  the 
title  CARRIERS,  S  Sll  (11).  vol.  «,  p. 
796. 

(E)  CONTRIBUTORY  NEGLIGENCE 

OF  PERSON  INJURED. 
§  tit.  Application    of    the    Doctrine    to 

Carriers  In  OCTieral. 
A  passenger  should  not  be  deemed 
guilty  of  contributory  negligence  when 
he  takes  only  such  risks  as  under  the 
same  circumstances  a  prudent  man, 
whose  senses  were  not  impaired,  would 
take.  Southern  R.  Co.  v.  Hayes.  19* 
Ala.  194.  «»  So.  641. 
§  SltH^  Care  Reqiurcd  of  Passengers  in 

OeneraL 
Primarily,  passenger  is  under  no  ab- 
solute duty  to  be  on  lookout  for  obstruc- 
tions in  aisle  of  car.  but  has  right  to 
presume  that  aisle  is  clear  from  such  ob- 
structions. Atkinson  v.  Dean  (Ala.),  73 
So.  479. 
g  tlS.  Awaiting  and  Seeking  Tranaporta- 

While  one  at  a  railroad  station,  wait- 
ing to  take  passage  on  a  train,  who  vol- 
untarily gets  on  the  track  or  dangerously 
near  thereto,  without  stopping,  looking, 
or  listening,  is  not  only  guilty  of  negli- 
genfe.  ^ut  may  become  a  trespasser,  a 
passenger,  though  she  left  the  waiting 
room  at  the  station  and  took  her  posi- 
tion on  a  passageway  adjacent  to  the 
tracks,  is  not  guilty  of  negligence,  where 
she  was  pushed  by  the  crowd  into  a  po- 
sition of  danger.  Alabama,  etc.,  R.  Co. 
V.  Bell  (Ala.),  TO  So.  920. 

Standing  Near  Track. — Louisville,  etc., 
R,  Co.  V.  Glasgow.  179  Ala.  351.  fiO  So. 
103.     See   the    title   CARRIERS.    S   213, 
vol.  2.  p.  793. 
§  SI  4.  Entering  Convejance. 

Hoarding  Moving  Car. — For  a  passen- 
ger to  attempt  to  board  a  freight  box 
car.  with  no  platform  and  steps,  but 
merely  an  iron  grabrod  and  cross-bars. 
when  it  is  going  six  miles  an  hour,  is 
negligence.  Travis  V.  Alabama,  etc.,  R. 
Co.  (Ala.).  73  So.  983. 

A  passenger  attempting  to  board  a 
moving  train  after  he  had  alighted  at  an 
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intermediate  point  need  exercise  only 
ordinary  care.  Central,  etc.,  E.  Co.  v. 
Hingson,  186  Ala.  40,  65  So.  45,  cited  in 
note  in  >L.  R.  A.  1915C,  187. 

Invitation  to  Board  Moving  Train.< — A 
lignat  of  a  brakeman,  even  if  amounting 
to  an  invitation  ta  board  a  train,  does 
not  save  from  contributory  negligence 
a  passenger  attempting  to  board  a 
freight  box  car,  with  no  platform  and 
steps,  but  merely  an  iron  grabrod  and 
cross-bars,  when  it  was  going  six  miles 
an  hour,  as  prudence  suggests  nonaC' 
ceptance  of  the  invitation,  Travis  v. 
Alabama,  etc.,  R.  Co.  (Ala.),  73  So, 
963. 
S  %\S.  In  Transit 

S  Sift.  Dangerous  Position. 

{  «1«  (}/,)  In  General. 

Freight  Elevator.— If  an  accident  to 
plaintiff  while  riding  on  a  freight  elevat- 
or in  an  ofl>ce  building  was  the  result  of 
plaintiff's  sitting  down  on  the  trucks  on 
the  elevator,  causing  them  to  move  and 
carry  him  into  the  open  »pace  between 
the  floor  of  the  elevator  and  the  ceiling 
of  the  floor  above,  he  could  not  recover. 
O'Rourke  v.  Woodward  (Ala.).  77  So. 
679. 
8  n«  <S)  Riding  on  Platform. 

Where  a  passenger  on  a  train  exer- 
cised due  diligence  in  ascertaining 
whether  there  was  a  seat  for  her  fn  a 
car,  it  appearing  to  her  that  there  was 
no  available  space  on  the  inside,  though 
there  was  in  fact  standing  room,  her  ac- 
tion in  riding  on  the  platform  was  not 
negligence,  contributing  to  her  injury  by 
being  thrown  to  its  floor  by  a  lurching 
of  the  train.  Southern  R.  Co.  v.  Haye*, 
194   Ala.   194,   69  So.   fl4I. 

Where  a  passenger,  upon  being  told 
by  the  conductor  that  there  was  no  un- 
occupied seat  on  the  inside  of  the  car, 
remained  on  the  platform  with  other  pas- 
sengers, to  the  knowledge  of  the  strain 
crew,  who  nevertheless  ran  the  train  at 
such  crreat  speed  as  to  cause  it  to  lurch, 
throwing  plaintiff  to  the  floor  of  the  plat- 
form, plaintiil,  merely  by  reason  of  be- 
ing on  (he  platform,  was  not  guilty  of 
such  contributory  negligence  as  to  bar 
her  recovery.  Southern  R.  Co,  v.  Hayes, 
194  Ala.  194,  69  So,  641. 


tiERs  §§  214-223 

Compulaion  or  Necessity. — A  passenger 
on  a  train  is  not  under  duty  to  the  car- 
rier to  pay  an  additional  fare  and  ride 
in  the  Pullman  or  sleeping  car,  and  if 
such  one  finds  the  day  coach  so  crowded 
that  he  can  not  enter  with  reasonable 
effort,  and  the  conductor  fails  to  pro- 
vide a  seat  on  request,  in  law  such  pa^ 
senger's  riding  on  the  platform  is  by 
compulsion  or  necessity.  Southern  K. 
Co.  1'.  Hayes.  194  Ala.  194,  69  So.  641. 
§  SIS.  Leaving  Conveyance. 
§  SIS  <S>  Preparing  to  Leave  Convey- 
ance before  It  Stops. 

In  GencraL — Birmingham  R..  etc.,  Co. 
V.  Barrett.  179  Ala.  274,  60  So.  a62.  See 
the  title  CARRIERS,  S  218  (2).  vol.  8, 
p.  797. 

§  SIS  (S)  Alighting  at  Place  Other  than 
Station  or  Platform. 

Alighting  between  Stations  in  General 
— Tannehill  v.  Birmingham  R.,  etc.,  Co.. 
177  Ala,  £97,  58  So.  198.  See  the  title 
CARRIERS.  §  218  (3),  vol.  2,  p.  7B7. 
S  SIS  (4)  Alighting  from  Uoving  Train 
or  Car  in  General. 

In  action  for  injuries  to  city  marshil 
in  attempting  to  leave  moving  train,  if 
jury  found  road  was  guilty  of  negligence 
but  were  not  reasonably  satisfied  that 
marshal's  subsequent  conduct  was  negli- 
gent, they  were  bound  to  find  for  him. 
Louisville,  etc.,   R.   Co.  v.  Martin   (Ala). 

73   So.   909. 

Where  railroad's  agent  requested  city 
marshal  to  board  train  and  eject  hoboes, 
and,  just  as  marshal  entered  car  and  was 
confronted  by  seven  or  eight  tramps, 
train  began  to  pull  out,  so  that  he  de- 
barked hastily,  road  was,  not  liable  if  he 
attempted  to  leave  in  negligent  manner 
and  was  injured  thereby,  Louisville,  etc., 
R.  Co.  V.  Martin  (Ala.),  73  So.  909. 

Care    Required.  —  Louisville,    etc.,    R. 
Co.  f.  Dilburn,  178  Ala.  600,  S9  So.  438. 
See  the  title  CARRIERS,  g  318  (4),  vol. 
2,  p.  798. 
§  S33.  Proximate  Cause  bf  Injury. 

Common  carriers  are  not  liable  for  in- 
juries or  damages  to  passenger  proxi- 
mately resulting  from  the  passenger's 
negligence  or  willful  act.  Southern  R. 
Co.  {■.  Pruett  (Ala.1.  77  So.  49. 
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Action  against  carrier  tor  injuries  to 
jHssenger  caused  by  falling  over  'bag- 
gage leCt  in  aisles  of  car,  by  other  pas- 
sengers,   may  be    defeated    if  passenger 

was    guilty    of    contributory     negligenc 
bul  negligence  of  stranger  in  obstructing 
aisle  concurring   with  that  of   carrier 
not    defeat    action.     Atkinson    v.    Dean 
(AlO.  73  So.  479. 

Standing  on  PUtform  Not  Proximate 
Cause  of  InjtUT> — A  railroad  passenger, 
forced  to  ride  on  a  platform  by  the 
crowded  condition  of  a  car,  was  injured 
bf  a  sadden  lurch  of  the  train,  which 
might  have  happened,  had  she  been 
standing  beside  the  car.  Held,  that  her 
standing  on  the  platform  was  not 
proximate  cause  of  the  injury.  Southern 
R.  Co.  V.  Hayes,  194  Ala.  194,  69  So.  641. 

}  SS4.  WiUful    Injury  by  Camer's    Em- 

ployecB. 
In    General— Carlisle   v.    Central,    etc., 
R.  Co.,  1B3  Ala.  195.  62  So.  759.     See  the 
title  CARRIERS,  g  224,  vol.  2,  p.  803. 

I  tU.  Contributory  Negligence  as  Ground 

of  DefcnM. 
}  198.  — -  Pleading. 

Sufficiency  of  Plea — Standing  in  C«r. — 
Birmingham  R.,  etc.,  Co.  v.  Gonzalez, 
183  Ala.  ST3,  ei  So.  80.  See  the  title 
CARRIERS,  5  2a«,  vol.  Z.  p.  803. 

Pleas  Held  Bad. — In  action  for  injuries 
to  passenger  by  falling  over  baggage 
placed  in  aisle  of  car  by  passenger,  plea 
of  contributory  negligence,  alleging  that 
plaintiff  negligently  failed  to  look  out 
for  a  suit  case  while  walking  in  said  aisle, 
but  not  showing  a  duty  to  look,  held  bad 
on  demurrer.  Atkinson  v.  Dean  (Ala.), 
13  So.  479. 

Plea  of  contributory  negligence  in 
passenger's  action,  that  after  conductor 
had  signaled  the  car  to  be  started,  as  was 
known  to  plaintiff,  he  negligently  at- 
tempted to  alight  from  it,  without  wait- 
ing for  it  to  be  stopped,  is  'bad.  in  as- 
suming it  had  started  simultaneously  with 
the  signal,  and  had  attained  speed  mak- 
ing it  negligence  to  alight  from  it,  as 
such  a  plea  must  not  stop  short  of  aver- 
ring facts  to  which  the  law  attaches  the 
conclusion     of    negligence.     Birmingham 


(Ala.).    78     So, 


R.,    etc.,    Co.    I 

918. 

§  ttS.  Admissibility  of  Evidence. 

In  a  passenger's  action  against  a  rail- 
road for  injuries,  plaintiff's  testimony 
that  upon  reaching  the  platform  of  the 
day  coach,  after  leaving  a  Pullman,  the 
passengers  standing  there  told  her  shp 
could  not  get  into  the  coach  on  account 
of  its  crowded  condition,  was  admissible, 
since  an  apparent  necessity  for  remaining 
on  the  platform  excused  plaintiff  from 
any  imputation  of  contributory  negli- 
gence by  so  doing,  as  well  as  a  real  ne- 
cflssity.  Southern  R,  Co.  v.  Hayes,  19* 
Ala.  194,  69  So.  641. 

Decedent's     Knowledge    of     Surround- 
ing".— Louisville,  etc.,  R.  Co.  v.  Dilburn, 
178  Ala.  600.  S9  So.  438.     See    the    title 
CARRIERS.  §  S28,  vol.  3,  p.  805. 
§  S9B.  Sufficiency  of  Evidence. 

Laat  Chance  Doctrine.  —  The  last 
chance  doctrine  does  not  apply,  though 
when  a  passenger,  attempting  to  board 
a  moving  freight  box  car,  caught  the 
grabiron.  the  car  gavi  a  "snatch,"  there 
being  no  evidence  that  the  servant  caus- 
ing this  knew  of  the  passenger's  posi- 
tion, or  that  the  flagman  who  saw  him 
before  he  attempted  to  board  the  car  dis- 
covered his  perilous  position  in  time  to 
have  the  person  in  charge  slacken  or 
stop  the  ear  before  the  accident.  Travis 
r.  Alabama,  etc.,  R.  Co.  (Ala.).  73  So. 
&83. 

§  aSO. Questions  for  Jury. 

§  MO  <l)  In  General. 

Whether  a  passenger  came  to  the  sta- 
tion at  an  unreasonable  time  before  the 
arrival  of  a  train  held  for  the  jury.  Cen- 
tral, etc.,  R.  Co.  V.  Campbell.  10  Ala, 
App.  398,  64  So.  540, 

§  S30  (IJ^)  Awaiting  and  Seeking  Trans- 
portation. 

Whether  plaintiff,  struck  by  an  ap- 
proaching train  on  which  she  expected 
to  take  passage,  was  guilty  of  negligence 
in  s'oing  upon  or  in  dangerous  proximity 
to  the  tracks  held  for  the  jury.  Ala- 
bama, etc..  R.  Co,  V.  Bell   (Ala.),  76  So. 


Whether     plaintiff 
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Standing  near  defendant  railroad's  tracks 
while  its  train  on  which  she  intended  to 
become  a  passenger  was  approaching  the 
■  station  held  a  jury  question.  Seaboard, 
etc..  Railway  v.  Laney  (Ala.),  75  So.  15. 
§  )30  (S)   Boarding  Moving  ConveTuicc. 

Whether    a  .passenger,    who  attempted 
to  board  a  moving    train,  and    succeeded 
in  grabbing  the  handrail  of  the  step  lead- 
ing   to  the  vestibule    of  a  sleeping    car, 
and   held   onto   the   same,   was   negligent 
in  (ailing  to  jump  oS  the  train  while 
ning  three  or  four  miles  an  hour,  instead 
oF  banging  on  and  being  caught  between 
the    train    and    a    station    platform,    held 
for    the    jury.     Central,    etc.,    R.    Co. 
Hingson.  186  Ala.  40.  65  So.  4S.  cited 
note  in  L.  R.  A.  1915C.  187. 
§  130  <4)  CondiKt   While  in   Truisit  in 
General. 

In  action  for  personal  injuries  to  pas- 
senger caused  by  falling  over  baggage 
placed  in  aisle  by  other  passengers,  evi- 
dence on  issue  of  contributory  negli- 
gence held  to  present  jury  question. 
Atkinson  v.  Dean  (Ala.),  73  So.  479. 
§  tSO  (5)  Riding  on  Platform. 

In  a  passenger's  action  for  injuries  re- 
ceived while  riding  on  a  car  platform  on 
account  of  the  crowded  condition  of  the 
car.  whether  plaintitT  was  guilty  of  con- 
tributory negligence  was  for  the  jury. 
Southern  R.  Co.  v.  Hayes,  194  Ala.  194. 
69  So.  641. 

Where  plainlifl  was  injured  while 
riding  on  a  vestibuled  car  •platForn)  on 
account  of  the  crowded  condition  of  the 
car,  the  railroad  was  not  entitled  to  the 
affirmative  charge,  because  the  proof 
showed  she  failed  to  cling  to  the  hand- 
holds. Southern  R.  Co.  i'.  Hayes,  194 
Ala,  194.  69  So.  541. 

In  a  passenger's  action  for  injuries 
received  by  being  thrown  to  the  floor 
of  a  car  platform  by  the  lurching  of  the 
train,  whether  or  not  there  had  been  a 
real  or  apparent  necessity  to  ride  on  the 
platform  on  account  of  the  crowded  con- 
dition of  the  car.  as  if  appeared  to  her 
after  the  exercise  of  due  diligence  to  as- 
certain if  she  could  obtain  a  seat  therein, 
was  a  question  for  the  jury.  Southern 
R.  Co.  r.. Hayes.  194  Ala.  194,  69  So,  641. 


§  no  (»H)  Riding  on  Steps  or  Foot- 
It  is  not  contributory  negligence  as  a 
matter  of  law,  for  a  passenger  on  a 
crowded  street  car  to  ride  on  the  step) 
where  the  company  countenanced  the 
practice.  Mobile,  etc.,  R.  Co.  v.  Hughes, 
190  Ala.  S16,  67  So.  3TS. 
§  MO  <B)  Alighting  from  Hovii^  Cod> 
veTMice. 
Id  General — Birmingliam  R..  etc.,  Co. 
V.  Lide,  177  Ala.  400,  58  So.  990;  Louis- 
ville, etc.,  R.  Co.  V.  Dilburn,  178  Ala. 
GOO,  SB  So.  43S,  cited  in  note  in  L.  R.  A. 
1915C,  186.  See  the  title  CARRIERS,  f 
230  (S),  vol.  a.  p.  808. 

Where  plaintiff  contended  that  when 
she  alighted  from  a  moving  train  she  did 
so  at  the  request  and'  with  the  assistance 
of  the  porter,  it  is  improper  for  the  court 
to  declare,  as  a  matter  of  law,  that  such 
act  was  contributory  negligence;  for  the 
question  whether  one  is  guilty  of  negli- 
gence in  voluntarily  alighting  from  a 
moving  train  depends  on  the  circum- 
stances, the  speed  of  the  train,  etc.  Cen- 
tral, etc.,  R.  Co,  V.  Mathis,  19S  Ala.  n, 
71  So.  674, 
§  S30  (IS)  Acts  in  Emergencies. 

In  actioh  by  city  marshal  for  injuries 
in  leaving  moving  train  which  he  had 
boarded  to  eject  tramps,  whether  plain- 
tifTs  conductor  was  negligent  under  un- 
usual circumstances  held  for  jury,  L,ouis- 
,  etc.,  R.  Co.  V.  Martin  (Ala.),  73  So, 
909. 

§  330  (14)  Proximate  Cause  of  InJDT7- 
In  General.  —  Birmingham  R.,  etc,  Co. 
Lide.  177  Ala,  400.  58  So.  990.    See  the 
title    CARRIERS.  §   230   (14).   vol.  S,   p. 
810. 


§  831.  - 


-  Instructions. 


§  S31  (1)  In  General. 

In  General. — Southern  R.  Co.  t'.  Mor- 
gan, ITS  Ala,  590,  S9  So.  432.  See  the  title 
CARRIERS.  5  231  (1).  vol,  2,  p.  810. 

an  action  against  a  street  railroad 
for  injuries  to  a  passenger,  where  the  ' 
defendant's  evidence  tended  to  show  that 
itiff  had  left  the  car  and  was  in- 
jured by  a  fall  in  the  street,  a  requested 
charge  that  the  burden  of  proof  was  on 
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the  plaintifF,  and  that  she  could  not  re- 
cover unless  the  jury  was  reasonably 
Mtbfied  that  she  was  entitled  to  re- 
cover, was  erroneously  refused.  Bir- 
mingham R.,  etc.,  Co.  V.  Washington, 
192  Ala.  617,  69   So.   65. 

Hiileadins  Instmctioni. — In  a  passen- 
ger's action  for  injuries  received  while 
riding  on  the  platform  of  a  moving  car 
on  account  of  its  crowded  condition,  the 
evidence  having  shown  that  the  train 
made  no  stop  between  the  towns  be- 
iween  which  plaintiff  received  her  in- 
juries, and  that  it  was  in  motion  when 
plaintifF  took  up  her  position  on  the  plat- 
farm,  and  continued  so  until  she  was  in- 
jured, an  instruction  that  if  the  defend- 
ant's train  was  overcrowded,  and  plain- 
tiff could  not  obtain  the  accommodations 
to  which  she  was  entitled/  she  had  a 
right  to  refuse  to  ride  upon  such  train, 
and  if  she  elected  to  ride  on  the  train, 
and  voluntarily  assumed  an  obviously 
hazardous  position  thereon,  it  was  her 
doty  to  protect  herself  from  being 
thrown  to  the  floor  by  any  lurch  no 
more  violent  than  the  necessary  lurch- 
ing incident  to  a  rapidly  moving  train 
operated  with  due  care,  was  properly  re- 
fused, as  tending  to  confuse  the  jury, 
Southenn  R.  Co.  v.  Hayes,  194  Ala.  194, 
69  So.  641. 

In  an  action  by  a  passenger  for  inju- 
ries received  when  she  was  thrown  to  the 
floor  of  a  car  platform  by  the  lurching 
oF  the  train,  a  charge  that  necessity  alone 
could  warrant  the  plaintiff  at  the  time  in 
question  in  taking  up  her  position  upon 
the  platform,  if  the  train  was  rapidly 
moving  at  the  time,  and  said  platform 
was  an  obviously  unsafe  place  to  ride, 
was  properly  refused,  as  tending  to  mis- 
lead the  jury,  because  an  apparent  ne- 
cessity for  so  riding  would  have  excused 
the  plaintiff,  as  would  necessity  itself. 
Southern  R.  Co.  v.  Hayes,  194  Ala.  194, 
«9  So.  641, 

A  charge  that,  if  plaintiff  found  the 
seats  in  the  day  coach  occupied  by  other 
passengers  and  could  not  obtain  accom- 
modations there,  then  she  had  a  right 
to  take  a  seat  in  the  dining  car,  if  such 
car  was  a  safe  place,  and  safer  than  the 
platform,  was  properly  refused,  as  hav- 
ing a  tendency  to  mislead  the  jury  into 
the  belief  that  it  was  plaintiff's  duty  to 


seek  the  dining  car,  instead  of  atandinff 
on  the  platform.  Southern  R.  Co.  v. 
Hayes,  194   Ala.  194,  69  So.  641. 

§  231  (2)  Awaitmg  and  Seeking  Trans- 
portation. 
In  Gencnd.— Louisville,  etc.,  R.  Co.  v. 
Glasgow,  179  Ala.  261,  60  So.  103.  See 
the  title  CARRIERS,  §  331  (2),  vol.  2, 
p.  810. 

§  S81  (B)  Alighting  from  Moving  Convey- 
In  GenermL — Tannehill  v.  Birmingham 
R.,  etc.,  Co.,  17T  Ala.  297,  58  So.  198; 
Southern  R.  Co.  *.  Morgan,  178  Ala.  590, 
5S  So.  432;  Birmingham  R.,  etc.,  Co.  v. 
Lide,  177  Ala.  400,  58  So.  9B0.  Louisville, 
etc.,  R.  Co.  V.  Dilburn,  178  Ala.  600,  59 
So.  438,  cited  in  notes  in  L.  R.  A.  191SC, 
182,  186.  See  the  title  CARRIERS,  § 
331   (5),  vol.  2,  p.  811. 


S  9»\%.  Rights  of  Carrier  in  General. 

Segregation  pi  Races.— Code  1907,  §  ' 
5487,  provides  that  all  railroads  carrying 
passengers  in  the  state,  shall  provide 
equal  but  separate  accommodations  for 
white  and  colored  races  by  providing 
separate  cars  or  by  partitions  securing 
separate  accommodations;  section  5488, 
authorizes  and  requires  the  conductor  of 
each  passenger  train  to  assign  each  pas-  . 
senger  to  the  car  or  the  division  of  the 
car  designated  for  his  race,  and  provid- 
ing that  if  any  passenger  refuses  to  take 
the  place  assigned  the  conductor  may 
refuse  to  carry  him,  and  that  for  such 
refusal  neither  the  conductor  nor  the 
carrier  shall  be  liable  in  damages,  and 
excepting  passengers  entering  the  state 
under  transportation  contracts  made  in 
another  state;  and  section  7684,  provides 
that  any  person  who,  in  violation  of  the' 
provisions  for  equal  and  separate  ac- 
commodations for  the  white  and  negro 
races,  rides  or  attempts  to  ride  in  a 
coach  or  partition  designated  for  the 
other  race  must  on  conviction,  be  fined 
not  more  than  $100.  Under  such  provi- 
sions there  is  no  exception  in  favor  of 
prisoners,  and  a  white  sheriff  with  a  ne- 
gro prisoner,  and  responsible  for  his  safe- 
keeping, and,  under  Code  1907,  §  6858  ct 
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>eq.,  criminally  liable  for  permitting  him 
to  escape,  although  having  two  regular 
tickets,  was  not  entitled  to  have  the 
prisoner  ride  with  him  in  the  compart- 
ment for  white  passengers,  and,  on  his 
refusal  to  go  with  his  prisoner  into  the 
compartment  for  negro  passengers  or  to 
send  the  prisoner  there  and  remain  in 
the  compartment  for  white  passengers  if 
he  chose,  the  conductor  was  authorized 
and  required  to  eject  him,  and,  where 
that  was  done  without  violence  or  in- 
dignity, the  carrier  was  not  liable  to  the 
sheriff  in  damages.  Mobile,  etc.,  R.  Co. 
V.  Spenny,  12  Ala.  App.  3T5.  67  So.  740, 
cited  in  notes  in  L.  R.  A.  1916E,  281,  cer- 
tiorari denied  in  Spenny  v.  Mobile,  etc., 
R.  Co.,  192  Ala.  4B3,  68  So.  870. 
§  tSS.  Failure  to  Procure  Ticket  or  Pay 

Fare. 
§  SS4.  In  GeneraL 

Where  fare  demanded  by  carrier  was 
that  fixed  and  filed  under  Code  1907,  S§ 
6521.  5525.  5667,  and  §§  5527,  5531,  as 
amended  by  Acts  1909,  p.  210,  a  passen- 
ger can  not  maintain  action 
law  on  ground  that  rate's  a[ 
able;  the  remedy  being  through  the  Rail- 
road Commission.  Adams  r.  Central, 
etc.,  R.  Co.  (Ala.),  73  So.  BSD. 
§  235.  Defective  or  Invalid  Tickets. 

Where  an  initial  carrier  sold  plaintiff 
a  ticket  over  a  prohibited  route,  and  it 
I  was  refused  by  a  connecting  carrier,  and 
plaintiff  was  ejected,  his  right  of  action 
was  against  the  initial  carrier  tor  selling 
the  invalid  ticket  and  not  for  ejection. 
Seaboard,  etc.,  R.  Co.  v.  Patrick,  10  Ala. 

App.    341,    85    So.    437. 

§  aS7.  Tender  or  Payment  of  Fare 

to   Avoid  Ejection. 

A  conductor  may  eject  a  passenger 
who  refuses  to  pay  his  fare,  except  in 
exchange  for  a  transfer,  as  the  right  to 
a  transfer  does  not  exist  until  the  fare 
is  paid.  Willoughby  i'.  Birmingham  R., 
etc..  Co.,  11  Ala.  .App-  611,  66  So.  887. 

A  conductor  accepting  a  pass  from  a 
person  not  entitled  to  it  is  under  Code 
1907,  §  7691,  bound  to  withdraw  such  ac- 
ceptance as  soon  as  he  knows  the  fact, 
and  there  could  be  no  question  of  estop- 
pel, but  he  should  not  eject  until  he  has 
given  the  passenger  a  chance  to  pay  fare. 


Louisville,  etc.,  R.  Co.  v.  Dawson,  11  Ala. 
App.  631,  66  So.  905,  cited  in  notes  in 
Ann.  Cas.  1915D,  560,  511. 

Conceding  that  a  conductor  had  the 
power  to  withdraw  in  transit  a  free  pass 
lawfully  issued,  the  passenger  could  not 
be  ejected  before  an  opportunity  had 
been  given  him  to  pay  his  fare.  Louis- 
ville, etc.,  R.  Co.  V.  Dawson.  11  Ala.  App. 
621.  66  So.  905. 
§  SSI.  Actions  for  Wrongful  Ejection. 

§  MS.  Pleading. 

§  SOS  (1)  Declaration,  Complaint,  or  Pe- 
tition. 

In  General. — Birmingham  R..  etc.,  Co. 
*.  Tate,  7  Ala.  App.  517,  61  So.  32.  See 
the  title  CARRIERS,  §  253  (1),  vol.  1, 
p.  818. 

Plaintiff,  in  an  action  against  a  street 
railway  for  wrongful  ejection  from  its 
cars,  need  not  allege  that  he  boarded  the 
car  at  the  proper  time  and  place  to  make 
his  transfer  good,  under  defendant's  rule 
or  custom  as  to  the  time  and  place  of 
acceptance.  Birmingham  R.,  etc.,  Co.  t: 
Smith.  14  Ala.  App.  264,  69  So.  910. 

Ejection  from  Station.  —  Louisville, 
etc..  R.  Co.  f.  Kay,  8  Ala.  App.  562,  62 
So.  1014.  See  the  title  CARRIERS,  § 
353   (1),   vol.  2,  p.   818. 

Conditions  of  Transfer.— Plain tifl,  in 
an  action  against  a  street  railway  for 
wrongful  ejection  from  its  cars,  may  ftst 
his  case  upon  the  obligation  of  the  com- 
pany to  transport  him  on  a  transfer 
given,  and  need  not  depend  upon  the 
conditions  of  the  transfer.  Birmingham 
R.,  etc..  Co.  t'.  Smith,  14  Ala.  App.  264, 

69    So.    910. 

Matter  of  Defense.  —  That  plaintiff 
boarded  the  car  of  defendant  at  a  place  ' 
or  time  which  made  his  transfer,  stipu- 
lating the  time  and  place  for  use,  invalid, 
is  a  matter  of  defense,  the  truth  of  which 
the  plaintiff  need  not  deny  in  his  peti- 
tion. Birmingham  R.,  etc.,  Co.  i'.  Smith. 
14  Ala.  App.  264,  69  So.  910. 

Complaints  Held  Sufficient — In  an  ac- 
tion against  a  railroad  company,  a  com- 
plaint alleging  that  plaintiff  purchased 
and  had  in  his  possession  a  ticket  over 
defendant's  road,  that,  when  the  ticket 
was  demanded  by  the  conductor,  he  had 
misplaced     it,    and     that    the     conductor. 


ranv  Google 


S253  (l)-254  (2) 


though  informed  of  this  fact,  ejected 
bim.  without  allowing  him  a  reasonable 
time  to  find  the  ticket,  was  not  demur- 
rable as  failing  to  show  that  the  ejection 
was  wrongful  or  unlawful.  Louisville, 
etc.,  R.  Co.  v.  Mason,  10  Ala.  App.  263, 
«4  So.  1S4. 

Where  a  complaint  against  a  carrier 
for  putting  plaintiff  off  at  the  wrong  sta- 
tion alleged  that  he  purchased  transpor- 
tation from  Johns  to  Birmingham  and 
was  put  oS  at  Bessemer,  it  necessarily 
appeared  that  Bessemer  was  an  inter- 
mediate point,  and  the  complaint  was 
not  demurrable  for  failure  to  allege  such 
fact  in  terms.  Louisville,  etc..  R.  Co. 
T.  Grimes.  1S4  Ala.  413,  63  So.  554. 

A  count  of  a  complaint,  showing  the 
relation  of  passenger  and  carrier  between 
plaintiff  and  defendant  and  defendant's 
duty  to  safely  carry  the  plaintiff,  and 
averring  that  while  plaintiff  was  on  the 
train  at  a  point  near  defendant's  station 
the  conductor,  servant,  or  agent  of  de- 
fendant in  charge  of  the  train  ejected 
plaintiff  therefrom,  sufficiently  showed 
defendant's  liability  for  the  acts  of  its 
servant  or  agent.  Louisville,  etc.,  R.  Co. 
V.  Laney,  14  Ala.  App.  287,  69  So.  993, 

9  us  (S)  Plea  or  Answer. 

In  an  action  for  wrongful  ejection  of 
a  passenger  riding  on  a  pass,  a  defense 
that  the  pass  rejected  was  a  free  one 
which  the  conductor  withdrew  could  be 
availed  of  only  by  special  plea  confess- 
ing the  pass  and  setting  up  the  with- 
drawal to  avoid  it.  Louisville,  etc..  R. 
Co.  V.  Dawson.  II  Ala.  App.  621,  66  So. 
MS. 

Whether  an  action  against  a  street 
railway  for  wrongful  ejection  of  plain- 
tiff from  its  cars  be  ex  contractu  or  ex 
delicto,  defendant  must  plead  as  defen- 
sive matter  the  conditions  of  the  trans- 
fer presented  by  the  plaintiff,  making  it 
invalid  at  the  time  presented.  Birming- 
ham R.,  etc.,  Co.  V.  Smith,  U  Ala.  App. 
264,  69   So.  910. 

$  H3  (4)  lMue>,  Proof  and  Variance. 

Variance — Moving  Train. — Louisville, 
etc.,  R.  Co.  V.  Penick,  8  Ala.  App.  558, 
«2  So.  965.  See  the  title  CARRIERS, 
i   253    (4),   vol.   a,   p.    822. 


I  and  Burden  of 


III   : 


whose 


1  action  against  a  street  railway 
ongful  ejection  of  the  plaintiff, 
transfer  was  refused,  it  is  to  be 
presumed  that  the  transfer  was  valid  un- 
til the  contrary  appears.  Birmingham  R., 
etc..  Co.  V.  Smith,  14  Ala.  App.  364,  69 
So.  910. 
§  kU  (S)  Admiiaibility  in  General. 

Where,  in  an  action  by  a  passenger  for 
being  required  to  leave  the  train  before 
reaching  his  destination,  there  was  QO 
allegation  of  wantonness  in  the  com- 
plaint, evidence  that  the  train  was  an  ac- 
commodation train  very  much  crowded, 
and  that  passengers  along  the  route 
were  notified  that  a  stop  would  be  made 
at  the  place  plaintiff  was  required  to 
alight,  and  that  the  train  would  then 
double  back  to  S-  and  get  the  passenger! 
who  could  not  be  accommodated,  etc., 
was  inadmissible.  Louisville,  etc.,  R.  Co. 
V.  Grimes,  184  Ala.  413.  83  So.  SS4. 

Order  of  Railroad  ComnuBBion. — In  a 
passenger's  action  for  injuries  in  being 
ejected  from  defendant's  waiting  room, 
an  order  of  the  state  Railroad  Commis- 
sion requiring  the  station  to  be  open  one 
hour  before  the  arrival  of  trains  waa 
properly  admitted  as  establishing  the 
reasonableness  of  the  time  during  which 
defendant  must  keep  its  waiting  room 
open.  Widener  v.  Alabama,  etc.,  R,  Co., 
194   Ala.   115,   69   So.   558. 

Contents  of  Transfer.— It  is  error  to 
exclude  evidence  of  the  contents  of  a 
transfer  presented  by  plaintiff,  and  upon 
refusal  to  honor  which  he  was  ejected 
from  the  defendant's  cars.  Birmingham 
R.,  etc.,  Co.  f.  Smith.  14  Ala.  App.  264, 
69  So.  910. 

Alighting  at  Wrong  Destiiution — In- 
cumbruicea. — In  an  action  against  a  car- 
rier for  causing  plaintiff  to  alight  at  the 
wrong  destination  on  a  cold,  rainy,  night, 
evidence  that  plaintiff  had  a  child  in  his 
arms  when  he  got  off  the  train  was  ad- 
missible, though  no  wantonness  or  will- 
ful wrong  was  charged,  as  a  circum- 
stance bearing  on  how  plaintiff  should 
have  conducted  himself  after  alighting 
and  whether  he  should  have  sought  shel- 
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ter  at  th«  place  where  ha  alighted  in- 
stead of  going  to  destination  by  trolley. 
Louisville,  etc.,  R.  Co.  v.  Grimes,  IB*  Ala. 
413,  63  So.  5M. 

Same — Being  in  Rain  after  Leaving 
Train. — In  an  action  against  a  carrier  for 
causing  plaintiff  to  leave  the  train  be- 
fore reaching  his  destination,  it  having 
been  proved  that  defendant's  waiting 
room  was  not  lighted  or  comfortable  and 
that  it  was  raining,  evidence  that  plain- 
tiff had  to  be  in  the  rain  after  leaving  the 
train  was  admissible  as  bearing  on  the 
issut  whether  plaintiff  should  have  re- 
mained in  the  depot  or  sought  shelter 
by  going  through  the  rain  to  more  com- 
fortable quarters  or  for  the  purpose  of 
taking  a  trolley  to  his  destination.  Lou- 
isville, etc.,  R.  Co.  V.  Grimes,  184  Ala. 
413,  6i  So.  SS4. 

Same— Children  Getting  Wet.— Where 
plaintiff  and  certain  children  were  trav- 
eling together  at  the  time  he  was  com- 
pelled to  alight  short  of  his  destination 
in  the  rain,  evidence  that  the  children 
got  wet  tended  to  ahow  that  plaintiff  got 
wet  and  was  therefore  not  irrelevant. 
Louisville,  etc.,  R.  Co.  v.  Grimes,  184 
Ala.  413,  63  So.  5S4. 
S  SH   (3)    Weight  and  Sufficiency. 

Evidence  held  sufficient  to  warrant 
passenger's  recovery  (or  ejection  from 
defendant's  railway  train  for  nonpayment 
of  additional  fare  demanded  where  no 
ticket  was  purchased.  Louisville,  etc.,  R, 
Co.  V.   Boggs   (Ala.),  74  So,  337. 

$  2U.  Damages. 

}  UB   (1)   Element!  in  GeneraL 

A  railroad  breaching  its  contract  to 
safely  and  properly  carry  plaintiff  as  a 
passenger,  and  to  protect  him  from  vio- 
lence, etc.,  was  liable  in  at  least  nominal 
damages,  and.  in  addition  thereto,  to  all 
actual  damages  directly  consequent  on 
the  breach,  including  damages  for  per- 
sonal injury,  indignity  suffered  from 
abuse  and  insults  from  its  agents  or  serv- 
ants, mental  and  physical  pain  and  an- 
guish, resulting  from  such  breach,  as  well 
as  all  the  necessary  expense  incident  to 
plaintiff's  reaching  his  destination.  Lou- 
isville, etc..  R.  Co.  V.  Laney,  14  Ala.  App. 
B87,  fle  So.  993. 

Cost     of     Heala. — In     an     action     for 


wrongful  ejection  of  a  passenger,  the 
price  paid  by  plaintiff  for  a  meal  for 
another  is  not  an  element  of  damage,  nor 
is  the  price  paid  for  a  meal  for  himsell 
an  element  of  damage  except  to  the  ex- 
tent that  the  cost  exceeded  what  plain- 
tiff would  have  had  to  pay  if  permitted 
to  ride.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  App.  821,  66  So.  905. 

Attorney'*  fees  may  not  be  recovered 
as  special  damages  in  an  action  for 
wrongful  ejection  of  a  passenger.  Kim' 
brell  V.  Louisville,  etc.,  R.  Co..  19i  Ala. 
392,  67  So.  586. 
§  lU  (<)  Exeraplai7  Damage*. 

In  General.— Louisville,  etc.,  R.  Co.  v. 
Kay,  8  Ala.  App.  562,  62  So.  1014.  See 
the  title  CARRIERS,  %  355  (4).  vol.  2, 
p.  825. 

Punitive  Damagei  Properly  Allowed.— 
Where  a  passenger  had  a  ticket,  and  in- 
formed the  conductor  that  he  had  one, 
but  that  he  had  misplaced  it,  and  was  en- 
deavoring to  produce  it,  and  the  con- 
ductor, in  wanton,  willful,  or  knowing 
disregard  of  the  passenger's  right  to  » 
reasonable  time  within  which  to  find  the 
ticket,  immediately  stopped  the  train, 
and  ejected  the  passenger,  the  jury  was 
warranted  in  inflicting  punitive  damages, 
though  the  ejection  was  not  accompanied 
by  any  insulting  language  or  rough  hand- 
ling of  the  passenger's  person,  since  a 
wrongful  ejection,  though  the  action  'be 
for  a  breach  of  the  contract,  incidently 
involves  a  trespass  vi  et  armis,  and  the 
passenger,  by  yielding  to  slight  force, 
does  not  escape  the  indignity  resulting 
from  the  assault,  the  unjust  imputation 
on  his  character,  the  humiliation,  or  the 
physical  inconvenience  in  getting  to  his 
destination.  Louisville,  etc.,  R.  Co.  v. 
Mason,  10  Ala.  App.  263,  ft4  So.  154,  atti 
in  note  in  L.  R.  A.  1916D,  11B9. 

§  S6S  (B)  Inadequate  or  Ezceuive  Dam- 
ages. 

Where  passenger  refused  to  pay  15 
cents  additional  fare  demanded  and  told 
conductor  he  would  have  to  forcibly  put 
the  passenger  off,  and  that  he  would 
make  a  test  case  of  tl,  and  was  evidently 
laying  the  foundation  for  a  lawsuit, 
plaintiff  was  not  damaged  to  amount  of 
$250  by   his   humiliation;   where  he  suf- 
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feted  no  actual  injury  beyond  having  to 
walk  1  mile  and  to  wait  a  half  hour  for 
another  train.  Louisville,  etc.,  R.  Co.  v. 
floggs  (Ala.),  74  So.  337. 

Id  action  for  damages  resulting  from 
conductor's  insistence  that  passenger  get 
ofF  upon  his  refusal  to  pay  additional 
fire  demanded,  where  no  ticket  had 
beta  purchased,  compelling  plaintiff  to 
nlk  a  mile  and  wait  a  half  hour  for  an- 
other train,  from  which  he  suffered  no 
harmful  consequences,  a  verdict  of  $250 
will  be  reduced  to  $35.  Louisville,  etc., 
R.  Co.  V.  Boggs  (Ala.),  7i  So.  337. 
f  IH. Questions  for  Jury. 

In  an  action  for  wrongful  ejection 
From  a  train,  defendant  is  entitled  to  an 
affirmative  charge  as  to  counts  based  on 
tbe  fact  that  plaintiff  has  paid  his  fare, 
where  the  evidence  showed  that  he  rode 
on  a  pass.  Louisville,  etc.,  R-  Co.  v. 
Dawson,  11  Ala.  App.  621,  66  So.  906. 

In  an  action  (or  the  ejection  of  a  pas- 
senger for  failure  to  pay  the  fare  de- 
manded, where  the  defendant's  evidence 
failed  to  show  affirmatively  that  the  fare 
demanded  was  that  fixed  by  the  sched- 
ole  of  rales  duly  .published  and  in  force 
ai  the  time  plaintiff  was  ejected,  it  waa 
error  to  give  the  general  affirmative 
charge  for  defendant.  Adams  v.  Central, 
elc,  R.  Co.  (Ala.).  73  So.  «50. 

Whether  or  not  a  pert  on  it  a  pMten- 
jer  is  generally  a  question  for  the  jury, 
and  always  so  when  different  inferences 
may  be  drawn  from  the  testimony.  Wid- 
tner  *.  Alabama,   etc.,    R.  Co.,   19*   Ala. 

lis,  6»  So.   SS8. 

Awaiting  Tranaportation  —  ReMon< 
»Me  Time.— Louisville,  etc.,  R.  Co.  v. 
Kay.  8  Ala.  App.  562.  62  So.  1014.  See 
the  title  CARRIERS,  §  25fl,  vol.  2,  p. 
sa. 

1  W7. Itutntctiont. 

Damages.— Louisville,  etc..  R.  Co,  v. 
Petiick.  8  Ala.  App.  558,  62  So.  965.  See 
the  title  CARRIERS,  §  257  (4)  vol.  2.  p. 

827. 

S  MTH-  Verdict  and  Findingi. 

Several  latuea — Effect  .  of  Determina- 
fon  of  One.— The  rule  that  a  verdict  for 
defendant  under  a  simple  negligence 
count  does  not  acquit  defendant  of  will- 
ful or  wanton  misconduct  charged  in  an- 
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other  count  has  no  application,  where 
one  count  in  the  complaint  counted  on 
the  wrongful  ejection  of  a  passenger,  and 
the  other  charged  the  same  cause  of  ac- 
tion, with  the  addition  of  the  words 
"willful"  and  "wanton,"  as  such  wordi 
added  nothing  to  the  cause  of  action  in 
either  count.  Kimbrell  v.  Louisville, 
etc.,  R.  Co.,  191  Ala.  3«,  67  So.  586. 

(G)    PASSENGERS'    EFFECTS. 
S    W8.      Articlei    Conttitutiiic    Personal 
Batcage. 

Question  what  constitutes  baggage  de- 
pends much  on  circumstances  of  each 
case,  conveniences  required  for  journey, 
duration  of  absence,  and  position  of  par- 
ties. Louisville,  etc.,  R.  Co.  v.  Heatle 
(Ala.).  75  So.  88B. 

Thimble  was  appropriate  article  to  be 
carried  by  plaintiff,  mother  of  small  chil- 
dren, on  visit  to  her  mother  in  country, 
and  so  was  "baggage."  Louisville,  etc., 
R.  Co.  V.  Hestle  (Ala.),  75  So.  8SS. 

An  article  for  use  in  housekseptnc 
after  the  end  of  a  passenger's  journey 
is  not  baggage,  Louisville,  etc.,  R.  Co, 
V.  Fletcher.  194  Ala.  237,  69  So.  63*. 

Quilts,  feather  pillows,  bedticldoc,  pil- 
low cases,  and  sheets  in  a  passenger's 
trunk,  intended  for  use  "in  and  about  his 
housekeeping  when  he  reached  hit 
home,"  were  not  baggage,  and  the  com- 
mon carrier  was  not  liable  for  their  loss. 
Central,  etc..  R.  Co.  r.  Couraon,  10  Ala, 
App,  581,  flS  So.  698. 

§    SS9H-    Extra     Baggage     and     Special 
ContraclJB. 

A  carrier's  undertaking  to  carry  hunt- 
ing dogs  checked  by  a  hunting  party  is 
separable  from  the  undertaking  to  carry 
the  party.  Louisville,  etc.,  R.  Co.  v. 
Dickson  (Ala.  App.),  73  So.  750,  certi- 
orari denied  in  74  So.  1005, 
§  MS.  Loas  or  Injury. 
%  88S.  Baggage  in  General. 

Necessity  that  Passenger  Accompany 
Baggage,- It  is  not  essential  to  the  rela- 
tion of  carrier  and  passenger,  so  as  to 
render  the  carrier  liable  for  loss  of  bag- 
gage checked,  that  the  passenger  should 
accompany  the  baggage.  Alabama,  etc., 
R.  Co.  V.  Knox.  184  Ala.  485,  63  So.  538, 
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49  L.  R.  A.,  N.  S.,  *ll ;  cited  in  rote  in  L. 
B.  A.  1»15E,  383. 

Trunk  Loit  or  Stolen.  —  Southern  R. 
Co.  If.  Foster,  7  Ala.  App.  487,  60  So.  993. 
See  the  title  CARRIERS,  §  263,  vol.  2, 
p.  S28. 

Purchase  of  Tickett  bjr  Joint  Own«r  of 
Dogs. — Where  a  railroad  sold,  to  one  of 
two  joint  owners  of  hunting  dogs  au- 
thorizing to  act  for  the  other,  tickets  for 
the  transportation  of  the  party  and  their 
dogs,  it  was  liable  to  both  owners  for 
toss  or  injury  of  such  dogs.  Louisville, 
etc..  R.  Co.  V.  Dickson  (Ala.  App.),  73 
So.  7S0,  certiorari'  denied  in  74  So.  lOOS. 

In  an  action  against  a  railroad  by  the 
joint  owners  of  hunting  dogs  for  their 
death  by  poisoning  when  checked,  it  was 
no  defense  that  one  of  the  owners  was 
a'bsent  when  the  tickets  were  purchased 
by  the  other  owner,  and  that  the  abseKt 
owner  was  therefore  not  a  party  to  the 
contract  since  the  purchasing  owner 
acted  for  the  other  owner.  Louisville, 
etc.,  R.  Co.  V.  Dickson  (Ala.  App.),  73 
So.  750,  certiorari  denied  in  74  So.  1005. 

§    983}^.    Merchandise    Other    than 

Personal  Baggage. 

A  carrier's  liability  does  not  extend  to 
things  in  a  trunk  which  are  not  baggage. 
Central,  etc.,  R.  Co.  v.  Courson,  10  Ala. 
App.  5S1,  &5  So.  698. 
I  9M^.  Property  under  Control  of 

Where  baggage  retained  in  the  passen- 
ger's custody  is  lost  through  the  car- 
rier's  negligence  or  fault,  the  carrier  is 
liable,  not  as  common  carrier,  but  as  or- 
dinary bailee  for  hire.  Louisville,  etc., 
R.  Co.  V.  Dickson  (Ala.  App.),  73  So. 
760,  certiorari  denied  in  74  So.  10O5, 

The  owner  of  baggage,  not  delivering 
it  to  the  carrier,  but  retaining  it  in  his 
possession  can  not  hold  the  carrier  (or 
its  loss,  unless  occurring  through  car- 
rier's fault  or  negligence,  in  which  event 
the  carrier  is  liable,  not  as  a  common 
carrier,  but  as  an  ordinary  bailee  for 
hire.  Louisville,  etc..  R.  Co.  f.  Dickson 
(Ala.  App.).  73  So.  750.  certiorari  denied 
in  74  So.  1005. 
§  S6S.  Carrier  as  WarehousetnatL 

Consignee    of  freight    is  allowed    rea- 


sonable time  to  remove  goods  after  ar- 
rival, and,  until  such  opportunity,  liability 
of  road  as  carrier  continues,  but  there- 
after it  is  responsible  only  as  warehouse- 
man or  keeper  for  hire.  Louisville,  etc.. 
R.  Co.  V.  Hestle  (Ala.),  75  So.  SW. 

Where  a  railroad  received  a  trunk  to 
be  transported  as  baggage,  which  it 
promptly  did,  its  agent  at  destination 
taking  charge  of  the  trunk  on  arrival  at 
1  p.  m..  and  being  immediately  ready. 
willing,  and  anxious  to  deliver  to  the 
passenger,  who  had  arrived  on  the  same 
train,  and  the  agent  remained  at  the  sta- 
tion until  5  a.  m..  continuing  ready,  will- 
ing, and  anxious  to  deliver  to  the  passen- 
ger, who  did  not  call  for  the  trunk,  so 
that  the  agent,  at  5  a.  m..  the  usual  bonr 
of  closing,  placed  the  trunk  in  the  rail- 
road's warehouse,  carefully  and  securely 
locking  it  up,  the  liability  of  the  road  as 
an  insurer  for  the  safety  of  the  trunk 
ended.  Louisville,  etc.,  R.  Co.  v.  Hestle 
(Ala.),  75  So.  885. 

Conatnictioii  of  Sutnte.  —  Gen.  Acts 
1915,  p.  710.  dealing  with  excess  baggage 
and  charges  therefor,  S  *•  fixing  time 
within  which  no  storage  shall  be  charged 
by  carrier,  did  not  iix  time  within  which 
road's  liability  for  baggage  as  carrier 
shall  continue.  Louisville,  etc.,  R.  Co. 
V.  Hestle  (Ala.),  75  So.  SS5. 
§  MS.  Connecting  Carriers. 

Notice  to  Initial  Carrier. — Southern  R. 
Co.  V.   Foster,    7  Ala.  App.  487,  60    So. 
993.     See    the    title    CARRIERS.    S   9ee. 
vol.  2,  p.  839. 
§  MB.  Actions. 
§  S69  (1>  Rights  of  Action. 

Where  plaintiff,  when  he  took  certain 
household  goods  to  a  depot  to  be  trans- 
ported as  freight,  also  took  two  trunks 
to  the  depot  and  informed  the  agent 
that  they  were  to  be  carried  as  baggage, 
but,  before  he  returned  to  the  depot  later 
to  obtain  his  ticket  and  have  the  trunks 
checked,  they  were  sent  forward  by 
freight,  and  were  never  delivered,  plain- 
tiff could  sue  for  the  breach  of  duty  aris- 
ing, by  operation  of  law,  out  of  the  car- 
rier's dealing  with  the  trunks  as  freight, 
or  in  trover  on  the  carrier's  exertise 
of   dominion    over  his    property  in    de- 
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fiance  of  his  right  to  have  it  carried  as 
baggage  or  not  at  all.     Southern  R.  Co. 
r.  Brown,  IBS  Ala.  380.  68  So.  321. 
!  W  (S)  Pleadins. 

Plea  Held  De mumble.— In  an  action 
tgatnst  a  railroad  for  failure  to  deliver 
t  (rank  and  contents,  when  a  plea  sought 
to  limit  the  amount  of  recovery  to  the 
jum  o(  $100  by  virfure  of  a  notice  printed 
on  the  back  of  the  baggage  check  deliv- 
ered by  the  road  to  plaintiff,  but  showed 
no  special  contract  in  consideration  of 
reduced  charges  or  special  concessions, 
and  did  not  negative  the  un  reasonable - 
nAs  of  the  limitation,  plaintiff's  demur- 
rer thereto  was  properly  sustained. 
Uuisville.  etc..  R.  Co.  ;■.  Hestle  (.Ala.). 
Ti  So.  88S. 

Reidtcadon. — If  there  were  any  pecu- 
liar circumstances  excusing  plaintiff  pas- 
HOger.  suing  road  for  loss  of  trunk,  for 
failure  to  call  for  it  at  destination  within 
lime  shown  in  road's  plea,  they  should 
have  been  presented  by  replication. 
Louisville,  etc.,  R.  Co.  i-.  Hestle  (Ala.). 
TS  So.  mi. 

i  M  <S)  Evidence. 

Presumption  and  Burden  of  Proof  — 
Low  after  Receipt— Southern  R.  Co.  v. 
Foster.  7  Ala.  App,  *87,  60  So.  993.  See 
the  title  CARRIERS.  §  269  (3).  vol.  2. 
p.  830. 

Admiuibilitr  —  Deviation.  —  Southern 
R.  Co.  V.  Foster,  7  Ala,  App.  487.  60  So. 
W3.    See  the  title  CARRIERS.  §  269  (3), 

vol  2.  p.  831. 

{  m  (4)  Damages. 

Where  baggage  of  a  passenger  is  lost 
as  the  result  of  mere  negligence  of  the  car- 
rier, the  only  damage  recoverable  is  the 
pecuniary  loss  at  the  time  of  nondelivery, 
or  any  time  subsequent  thereto,  with  in- 
terest, in  the  absence  of  any  evidence  au- 
thorizing a  recovery  for  inconvenience, 
worry,  or  annoyance.  Louisville,  etc.,  R. 
Co.  V.  Fletcher,  104  Ala.  257.  89  So.  684. 

The  expense  and  loss  of  time  incurred 
by  a  passenger  in  making  a  trip  to  see 
about  his  lost  baggage,  to  identify,  to 
gather  up  and  inspect  it.  or  to  investigate 
the  damage  done,  or  the  cause  of  nonde- 
livery, are  not  recoverable  from  the  car- 
rier, guilty  of  negligence  causing  the  loss 


of  the  baggage,  for  they  are  not  the  prox- 
imate or  natural  consequence  of  the  car- 
rier's breach  of  contract  for  delivery  of 
the  baggage.  Louisville,  etc..  R.  Co.  v. 
Fletcher.  194  Ala.  257,  69  So.  634. 

§  968  <S}  Questions  for  Jury. 

In  action  against  road  for  failure  to 
deliver  trunk,  question  whether  trunk 
ever  reached  station  to  which  it  was 
checked,  held  for  jury.  Louisville,  etc., 
R.  Co.  V.  Hestle  (Ala.).  75  So.  885. 

3  BV  (9)  Inatructions. 

In  an  action  for  death  by  poisoning  of 
hunting  dogs  checked  with  carrier,  an  in- 
struction for  defendant  in  case  servants 
of  plaintiff  were  left  in  charge,  with  in- 
structions to  look  after  the  dogs  after 
their  delivery  to  the  carriers,  was  prop- 
erly refused,  as  relieving  the  carrier  from 
duty  notwithstanding  its  servants  were 
negligent  in  respect  to  the  protection 
of  its  custody.  Louisville,  etc..  R.  Co.  V. 
Dickson  (Ala.  App.t,  73  So.  750. 

(H)   PALACE  CARS  AND  SLEEPING 

CARS. 
§  sert.  Contracts  for  Accommodations. 

Where  plaintiff,  who  reserved  Pul.'man 
accommodations,  took  passage  in  reli- 
ance thereon  and  incurred  expenses,  de- 
fendant can  not  escape  liability  because 
its  agent  did  not  understand  the  legal 
effect  of  the  reservation.  Pullman  Co. 
V.  Meyer.  195  Ala.  397,  70  So.  763. 

§  STB.  Companies  and  Persons  Liable. 

Where  plaintiff,  a  passenger,  delivered 
his  ticket  to  the  conductor  on  the  sleep- 
ing ear,  and  the  conductor  failed  to  return 
it  to  him.  but  gave  it  to  some  other  pas- 
senger, the  defendant  was  responsible 
for  the  conductor's  act.  Louisville,  etc., 
R.  Co.  !■.  Laney,  14  Ala.  App.  287.  69  So. 
693. 
§  376.  Actions  for  Breach  of  Contract. 

Admissibility  of  Evidence. — Where  the 
question  of  the  authority  of  the  persons 
through  whom  Pullman  reservations  ' 
were  made  was  for  the  jury,  evidence 
that  facts  showing  special  injuries  for 
failure  to  furnish  accommodations  were 
icated  to  such  persons  is  admi*- 
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Bible.     Pullman    Co.   v.    Meyer,    IBS   Ala. 
3BT,  70  So.  763. 

In  an  action  for  failure  to  furnish  Pull- 
man accommodations,  evidence  of  the 
happenings  at  the  place  where  the  ac- 
commodations were  to  be  furnished  held 
admissible.     Pullman    Co.   v.    Meyer,    IM! 

Ala.  397,  70  So.  763. 

Sufficiency  of  Evidence. — In  an  action 
against  defendant  for  failure  to  furnish 
reserved  Pullman  accommodations,  evi- 
dence held  to  warrant  a  linding  that  the 
failure  caused  a  relapse  upon  the  part  of 
plaintiff's  neurasthenic  wife.  Pullman 
Co.  V.  Meyer,  IftS  Ala.  3»7,  70  So.  763. 

QueBtion  for  Jury, — In  an  action  for 
defendant's    failure    to    furnish    reserved 


Pullman  accommodations,  the  question 
whether  those  agents  of  the  railroad 
company  through  whom  plaintiff  con- 
tracted were  authorized  to  make  the"  sales 
held  for  the  jury.  Pullman  Co.  v,  Meyer, 
196  Ala.  397,  70  So.  763. 

Damages. — Where  defendant  failed  to 
furnish  Pullman  accommodations  re- 
served, and  such  failure  resulted  in  a  re- 
lapse of  plaintifTs  neurasthenic  wtf«,  who 
at  the  time  was  being  taken  to  »  coast 
resort  for  convalescence,  an  award  of 
$1,000  was  not  excessive,  where  the  wo- 
man's recovery  was  much  retarded.  Pull- 
man Co.  *.    Meyer,  19S  Ala.  387,    70   So. 


Carrying  Amu. 

See  post,  WEAPONS. 

Caie  Certified. 

See  ante.  APPEAL  AND  ERROR. 

Casualty  Insurance. 

Sec  post.  INSURANCE. 
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CEMETERIES. 

§  4.  Title  and  Rights  of  Owners  of  Lots  in  Genera!. 
§  4J4.  Right  of  Burial. 

Cross  References. 
Sec  the  title  CEMETERIES,  vol.  3,  p.  1.  and  references  there  given. 
In    addition,  see  poat,  DEAD  BODIES;  DEDICATION;  NUISANCES. 


$  4.  Title  and  Rights  of  Owneri  of  Lots 
in  Gensnd. 
Title — Character  of  Right  of  Burial.— 
A  formal  deed  to  a  cemetery  lot  is  not 
needed  to  confer  an  exclusive  right  to 
use  such  lot  for  burial  purposes,  which 
may  be  acquired  by  adverse  possession 
for  the  statutory  period  since  a  pur- 
chaser gets  only  a  license  to  bury,  and 
does  not  acquire  title  to  the  soil  even 
though  an  absolute  deed  is  given.  Union 
Cemetery  Co.  v.  Alexander.  14  Ala.  App. 

217.    69  So.  251. 

Mortgage. — Mortgage  of  one's  lot  in 
public  cemetery  may  not  be  declared  or 
enforced.  Kerlin  v.  Ramage  (.\la.),  TH 
So.  ^60. 

%  4H-  Right  of  Burial. 

See  ante.  "Title  and  Rights  of  Owiierf 
of  Lots  in  General,"  5  <■ 

Denial  of  Right— Cemetery  association 
which,  after  plaintitf  opened  grave  for 
grandchild  in  lot  of  which  she  had  right- 
ful possession,  prevented  her  from  using 
snch  grave,  delaying,  funeral,  causing 
plaintiff  mental  anguish,  and  forcing  her 
to  open  grave  in  other  lot.  via  liable  to 
plaintiff.  Union  Cemetery  Co.  i'.  Alex- 
ander,  14  Ala.  App.  217.   R9  So.  251. 

Action  for  Denial— Case  tor  Jury.  — 
In  trespass  by  a  lot  owner  against  a  cem- 
etery for  its  refusal  to  allow  plaintiff  to 
bory  her  grandchild  in  a  grave  Oi-  had 
opened  on  her  lot,  the  case  held  for  the 
jury  under  the  evidence.  Union  Cemeterr 


Co.  t'.  Alexander.  14  Ala.  App.  217,  n 
So.  asi. 

Punitive  Danagei.  —  Where  plaintiff, 
rightfully  in  possession  of  a  lot  in  de- 
fendant cemetery,  had  caused  a  grave  to 
be  opened  thereon  to  bury  her  grand- 
child, and  defendant  wrongfully  pre- 
vented her  from  using  the  lot  for  the 
burial,  thus  delaying  the  funeral  cere- 
mony, and  humiliating  and  embarrassing 
plaintiff,  and  causing  her  to  suffer  great 
mental  distress,  forcing  her  to  have  an- 
other grave  opened  on  another  lot.  plain- 
tiff was  entitled  to  recover  punitive  dam- 
ages. Union  Cemetery  Co.  v.  Alexander, 
14  Ala.  App.  217,  69  So.  2S1. 

Same — Sufficiency  of  Evidence. — In  an 
action  against  a  cemetery  for  refusing  to 
allow  plaintiff  to  bury  her  grandchild  in 
a  lot  of  which  she  had  exclusive  posses- 
sion, and  in  which  she  had  opened  a 
grave,  evidence  held  sufficient  to  justify 
an  award  of  punitive  damages  and  dam- 
ages for  mental  anguish.  Uaion  Ceme- 
tery Co.  V.  Alexander.  14  Ala.  App.  817, 
69  So.  251. 

NMiexcestive  Verdict. — Where  defend- 
ant cemetery  refused  to  permit  plaintiff 
to  bury  her  grandchild  in  a  grave  which 
she  had  opened  in  a  lot  of  which  she  had 
exclusive  possession,  delaying  the  fun- 
eral, causing  the  plaintiff  to  suffer  mental 
anguish,  and  forcing  her  to  open  an- 
other grave  in  another  lot.  a  verdict  for 
$400  was  not  excessive.  Union  Ceme- 
tery Co.  V.  Alexander,  14  Ala.  App.  317, 
69  So.  SSI. 


Certificate  of   Acknowledgment. 

See  ante.  ACKNOWLEDGMENTS. 

Certificate  of  Stock. 

See  post,  CORPORATIONS. 

Certified  Copies. 

See  post.  EVIDENCE. 
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CERTIORARI. 

I.  Hatnre  and  Oroands. 

§     1.  Nature  and  Scope  of  Remedy  in  General. 

§     2.  Existence  of  Other  Remedy  m  General. 

§     5.  Discretion  as  to  Grant  of  Writ. 

§     6.  Decisions  and  Proceedings  of  Courts,  Judges,  and  Judicial  Officers. 

§     9. Courts  and  Other  Tribunals  Subject  to  Review. 

§  15.    Grounds  in  General, 
§  16.  Want  or  Excess  of  Jurisdiction. 
§  17.  Errors  and  Irregularities. 
n.  Proceedings  and  Determination. 
§  20,  Jurisdiction, 

§  21.  Presentation    of    Objections    and    Exceptions    in    Original    Pro- 
ceeding. 
§  23.  Time  of  Taking  Proceedings. 
§  24.  Petition  or  Other  Application, 
§  30.  Return  and  Record. 
§  32.  Quashing  or  Dismissal. 
§  34.  Review. 

§  35. Scope  and  Extent  in  General. 

§  36. Mode  of  Review  and  Trial  De.Novo. 

§  38. Questions  of  Fact. 

§  40.  Appeal  or  Other  Proceedings  for  Review, 

Cross  Reft 
See  the  title  CERTIORARI,  vol.  3,  p.  4, 
In  addition,  gee  post,  CRIMIN.\L  LAW. 


[.  NATURE  AND  GROUNDS. 
I  1.  Nature  and  Scope  of  Remedy  in  Gen- 
eraL 

Functiona  of  Conunon-Law  Certiorari. 
—Cook  V.  Court  of  County  Comm'n,  ns 
Ala.  394.  59  So.  483.  See  the  title  CER- 
TIORARI. §  1,  vol.  3,  p.  5. 
§  S.  Exiatence  of  Other  Retnedj'  in  Gen- 
eral. 

The  writ  ot  common-law  certiorari  will 
not  lie  if  an  appeal  or  writ  of  error  will 
do  the  same  service.  Wright  v.  Court 
County  Comm'rs,  180  Ala.  534.  81  So. 
918. 
§  S.  Discretion  as  to  Grant  of  Writ. 

Conuuon-Law  Ccrtioniri.  —  Wright  v. 
Court  County  Comm'rs,  180  Ala.  534, 
61  So.  918.     See  the  title  CERTIORARI, 

S  5.  vol.  3.  p.  8. 


§  6.  Decisions  and  Proceedings  of  Coarta, 
Judges,  and  Judicial  OfBcets. 

§  9.  —  Courts    and     Other    Tribunals 
Subject  to  Review. 

Though  Code  1907,  §  5430,  subd.  3, 
makes  statutory  certiorari  applicable  only 
to  civil  judgment  of  a  justice  of  peace,  it 
extends  to  the  court  of  common  pleas  of 
Birmingham  in  view  of  Loc.  Laws  1911, 
p.  375.  g  10.  making  the  law  applicable  in 
appeals  and  certiorari  to  justices  of  the 
peace  applicable  to  court  of  common 
pleas  of  Birmingham.  Steadinjg  v.  Whee- 
ler (Ala.),  78  So.  963. 
§  19.  Grounds  in  General. 

A  judgment  of  an  inferior  court,  fce- 
ing  void,  was  properly  quashed  on  peti- 
tion (or  common-law  certiorari.  Finney 
V.  'Baker  <AIa.).  78  So.  875, 
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i  16.  Want  or  Excess  of  Jnrltdictioil. 
Mience  of  Power  to  Hake  Order.  — 

Where  board  of  revenue  of  a-  county  or 
courts  of  county  commissioners  have 
no  power  to  make  an  order,  a  party  com- 
plairing  has  adequate  remedy  by  com- 
mon-law certiorari  but  the  chancery 
court  has  no  jurisdiction.  Board  v.  Mer- 
rill, 193  Ata.  521.  es  So.  971. 

Review  by  Supreme  Court  of  Judgment 
of  Appellate  Court. — Although  in  ordi- 
nary cases  an  appellee  should  have 
sought  a  review  by  the  supreme  court 
of  the  overruling  of  a  motion  in  the 
court  of  appeals  to  dismiss  the  appeal, 
the  supreme  court  will  consider  such 
matter  on  certiorari  by  the  appellant  to 
teiriew  the  subsequent  judgment  :n  the 
appellate  court,  where  it  goes  to  the  ju- 
risdiction of  such  court,  and  the  revision 
by  the  supreme  court  of  a  void  judgment. 
BirminKham  v.  Collins   (Ala.).  78  So.  385. 

Conotr  Ccnnmiuioneri  Acting  imder 
UnconBtituttooal  Statute. — Where  county 
commissioners  passed  certain  orders  in- 
tended to  initiate  work  of  cattle  tick  era- 
dition  in  the  county  under  an  unconsti- 
tutional statute,  certiorari  was  a  proper 
remedy  to  review  and  vacate  the  same. 
Ferguson  v.  Commissioners'  Court,  187 
Ala.  645,  65  So.  1028. 

Appearing  of  Record.  -^  Endowment 
Department  v.  Harvey.  8  Ala.  App.  239. 
60  So.  fi02.  See  the  title  CERTIORARI. 
I  16,  vol.  3,  p.  12. 

Technical  Error  in  Entering  Judgment 
by  Default. — Endowment  Department  v. 
Harvey,  «  Ala.  App.  339,  60  So.  602.  See 
the  title  CERTIORARI,  §  17,  vol.  3, 
p,  13. 

Absence  of  Process.  —  Although  the 
petition  shows  that  the  judgment  was 
rendered  without  service,  and  therefoie 
coram  non  judice,  statutory  certiorari 
was  available  to  review  the  judg- 
ment (following  Roddam  *.  Brown 
[.\la.l,  77  So.  403).  Steading  v.  Wheder 
(Ala.),  78  So.  962. 

!  17.  Emors  and  Irregularities. 

Coitimon-law  certiorari  will  not  lie  to 
correct  a  judgment  which  is  not  void. 
Kenedy  v.  Miller  Mill  Co.  (Ala.  App.), 
75  So.  191. 
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Order  of  Probate  Court  Ordering  Re- 
sale.— An  interlocutory  order  of  the  pro- 
bate court  setting  aside  a  sale  of  real  es- 
tate and  ordering  a  resale  is  reviewable 
under  Code  1907.  §  4867,  on  certiorari 
with  a  tiilt  of  exceptions.  Reed  v. 
Hughes.  192  Ala.  162,  68  So.  33f. 

Jurisdiction  Not  Affected. — Wright  v. 
Court  County  Comm'rs.  180  Ala.  534,  «1 
So.  918.  See  the  title  CERTIORARI.  S 
17.  vol.  2.  p.  13. 

Jurisdiction  of  Inferior  Tribimal  Shown 
by  Transcript.— Cook  v.  Court  County 
Comm'rs,  178  Ala.  394,  59  So.  4B3.  See 
the  title  CERTIORARI,  §  17,  vol.  8, 
p.  13. 

Judgment  Entry  Not  Showing  Ascer- 
tainment of  Facts.— Code  1907.  §§  3306, 
3313,  5881,  give  courts  of  county  commis- 
sioners complete  authority  over  stock 
law  elections,  and  provide  for  the  req- 
uisites of  the  petition,  and  require  that  the 
court  shall  inquire  whether  the  petition 
contains  one-fourth  of  the  freeholders  of 
the  beat  and  shall  indorse  entries  there- 
on and  spread  on  their  minutes  their  find- 
ings, and  if  they  are  in  the  affirmative 
shall  order  the  election.  Held,  that  an 
election  properly  had  pursuant  to  such 
statute  could  not  be  quashed  on  common- 
law  certiorari  because  the  judgment  en- 
try did  not  affirmatively  show  that  the 
court  ascertained  the  tacts  slated  in  the 
petition,  or  that  it  was  signed  by  the  req- 
uisite number  of  qualified  persona. 
Wright  V.  Court  County  Comm'rs,  180 
Ala.  534,  ei  So.  918. 

II.  PROCEEDINGS  AND    DETERMI- 
NATION. 
§  SO.  Jurisdiction. 

Under  Code,  g  5430.  prescribing  au- 
thority of  judge  of  probate,  such  judge 
has  authority  to  issue  only  statutory  writ 


rari.     Straughn  v.  Brake.  197  Ala.  683.  73 
So.  371. 

On  certiorari  to  review  a  proceeding 
of  the  Public  Service  Commission  where 
the  court  has  not  before  it  the  evidence 
or  facts  upon  which  the  commission  pro- 
ceeded, its  inquiry  is  limited  to  whether 
the  commission  had  jurisdiction  and  the 
regularity  of  such  proceeding,  as  it  can 
only  answer  the  questions  raised  on  the 
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face  of  the  record.  Ex  parte  BirminBhani 
(Ala).  74  So,  51. 

S  SI.  PrMcnUtion  of  Objectioiu  and  Ex- 
ceptions in  Original  Proceeding. 

To  grant  writ  of  certiorari  on  a  point 
or  for  reasons  not  presented  to  court  of 
appeals,  when  petition  for  writ  urged 
only  grounds  presented  to  such  court,  is 
in  direct  violation  of  rule  42  (175  Ala, 
xx),  providing  for  hearing  on  certiorari 
only  on  matters  for  which  rehearing 
court  of  appeal)  has  been  refused.  Ex 
parte  Strawbridge  (Ala.),  77  So.  35C, 
8  SS.  Time  of  Taking  Proceedingt. 

To  Quaih  Void  Judgment.— Since  a 
void  judgment  will  not  support  an 
peal,  certiorari  to  quash  such  judgment 
rendered  by  an  inTcrior  court  or  justice 
of  the  peace  will  lie  during  the  period 
which  an  appeal  may  in  a  proper  case  te 
taken  and  effected  and  a  trial  de  novo 
had  in  circuit  court.  Finney  *.  Baker 
(Ala,),  78  So.  875, 

Rule  of  Court. — A  petition  for  cei 
rari  not  filed  within  15  days  of  the  over-' 
ruling  of  petitioner's  application  for  re- 
hearing in  the  court  of  appeals  as  re- 
quired by  court  rule  *2  {175  Ala.  xx) 
will  be  dismissed.  Ex  parte  Mobile 
Light,  etc,  Co,  (Ala.).  7S  So,  940. 

Final  Writ.— Where  the  fiat  of  the  pro- 
bate judge  on  statutory  certiorari  to  the 
court  of  common  pleas  was  issued  within 
six  months  of  the  rendition  of  the  judg- 
ment, it  was  immaterial  that  the  writ  as 
finally  issued  by  the  circuit  clerk  wai 
more  than  six  months  after  the  judg- 
ment. Steading  V.  Wheeler  (Ala.),  78 
So.  B6B. 

Statutory  Limitations. — Acts  1915,  p. 
606,  as  to  furnishing  certified  copy  of  the 
opinions  of  the  court  of  appeals  and  igiv- 
ing  notice  within  Jive  days  after  the  ren- 
dition of  the  decision  to  the  attorneys, 
has  no  effect  upon  rule  42  (175  Ala.  xx), 
as  to  time  for  making  applications  for 
certiorari  to  review  judgment  of  the 
court  of  appeals.  Ex  parte  Mobile 
Light,  etc..  Co.  (.Ma.),  75  So.  940. 
§  M.  Petition  or  Other  Application. 

While  good  pleading  requires  that  pe- 
tition for  statutory  certiorari  name  the 
judge  or  division  of  the  court  rendering 
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the  judgment  sought  to  be  reviewed, 
failure  to  do  so  does  not  invalidate  an 
otherwise  sufHcient  petition.  Steading  r. 
Wheeler  (Ala.),  78  So.  M2. 

Where  the  record  on  statutory  certio- 
rari showed  that  it  was  to  review  judg- 
ment of  the  court  of  common  pleas  of 
Birmingham,  failure  to  name  the  judge 
did  not  defeat  the  writ,  since  under  Loc 
Laws  1911,  p.  372,  the  court  of  common 
pleas  of '  Birmingham  is  a  single  court, 
although  composed  of  two  judges.  Stea-l- 
ing  V.  Wheeler  (Ala.),  78  So.  982. 

Where  supreme  court  was  not  in- 
formed of  nature  of  suit,  nor  what  were 
issues  and  evidence,  and  without  such 
information  it  was  impossible  to  know 
whether  determination  by  the  court  of 
appeals  as  to  refusal  of  charges  was  er- 
ror, application  for  certiorari  to  review 
determination  of  court  of  appeals  must 
be  denied.  Ex  parte  Cox  (Ala.),  76  So. 
911. 
§  30.  Return  and  Record. 

What  Return  of  Writ  Should  Consiat 
of  in  General.— Cook  v.  Court  County 
Comm'rs.  ITS  Ala.  394,  59  So.  463.  See 
(he  title  CERTIORARI,  §  30,  vol.  3. 
p.  IR. 

Necessity  of  Showing  Jurisdiction.  — 
The  court  of  county  commissioners  be- 
ing a  court  of  limited  jurisdiction,  its 
records,  when  assailed  on  certiorari, 
must  affirmatively  show  jurisdiction. 
Ferguson  v.  Commissioners'  Court,  187 
Ala.  64S,  65  So.   1028. 

Conclusiveness  and  Effect.  —  Cook  r. 
Court   County   Comm'rs,   1T8  Ala    394,  ,19 

0.  483.     See  the  title  CERTIORARI.  5 

K  vol.  3,  p.  la. 

Defects  and  Objections.  —  Cook  v. 
Court  County  Comm'rs,  178  Ala.  394.  59 
So.  tm.  See  t!ie  title  CERTIORARI.  5 
30.  vol.  3.  p.  18. 

Amendment  and  Further  Rettim.  — 
Cook  V.  Court  County  Comm'rs.  178  Ala. 
394.  59  So.  483.     Sec  the  title  CERTIO- 

ARI,  §  30,  vol.  3,  p.  13. 
S  3S.  Quashing  or  DismissaL 

Want  of  Service.  '—  United  States 
Health,  etc.,  Ins.  Co,  v.  Hill,  9  Ala.  App. 
63  So.  954.  Sec  the  title  CERTIO- 
RARI, §  32.  vol.  3,  p.  20. 
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Certiorari — Challenge 


JH.Rniew. 

i  U. Scope  and  Extent  in  OenenL 

On  certiorari  to  review  opinion  of 
court  of  appeals  in  case  of  interpleader, 
tht  supreme  court  will  not  look  beyond 
facts  stated  in  affidavit  of  original  de- 
fendant supporting  its  right  to  inter- 
plead,  set  out  verbatim  in  opinion  of  the 
iQurt  of  appeals.  Ex  parte  Bailey  Groc- 
ery Co.  (Ala.l,  77  So.  373. 

J  36. Mode  oE  Review  and  Trial  De 

Nonro. 

Where  the  allegations  of  the  petition 
for  commoo-Iaw  certiorari  showed  that 
tfie  judgment  complained  of  was  merely 
erroneous,  and  not  void,  the  writ  issued 
nay  be  treated  as  a  statutory  writ  of 
certiorari,  removing  the  case  from  the 
common  pleas  to  the  circuit  court  for 
trial  de  novo,  so  that  it  was  error  to 
qnash  the  writ  issued,  and  order  a  writ 
of  procedendo  to  issue  to  the  court  of 
common  pleas.  McCarty-Rawson  Furni- 
ture Co.  V.  Armstrong  (Ala,  App.),  M 
So.  1S9. 
{  M. Queationa  of  Pact 

bi  General. — On  certiorari  proceedings 
from  court  of  appeals,  the  supreme 
court  is  limited  to  questions  of  law,  and 
can  not  review  findings  of  fact  made  by 
trial  court  or  court  of  appeals.  Moragne 
V.  State  (Ala.),  77  Sa  323, 

The  supervisory  power  of  a  superior 
over  an  inferior  legal  tribunal  by  com- 
mon-law certiorari  extends  only  to  ques- 
tions touching  the  jurisdiction  of  the  sub- 
ordinate tribunal  or  the  regularity  of  its 
proceedings  as  shown  upon  the  face  of 
the  record,  and  conclusions  of  fact  can 
not  be  reviewed,  unless  specially  author- 
ized by  statute.  Kirby  v.  Commission- 
ers' Court,  186  Ala.  611,  $5  So.  163. 

The  supreme  court  will  not  issue  cer- 
tiorari   to   review    the    decision     of    the 
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court  of  appeals  on  the  Facts, 
application  of  the  law  to  the  facts,  bat 
will  only  revise  the  holding  of  such  court 
on  a  question  of  law.  PosUl  Tel.  CabU 
Co.    V.    Minderhout,    IM    Ala,    480,    71 


A  writ  of  certiorari  to  review  a  deciiion 
of  the  court  of  appeals  will  ibe  denied 
where  only  debatable  question  presented 
Is  one  of  fact.  Ex  parte  Addington 
(Ala.),  76  So.' 6. 

Findings  of  Pact  by  Court  of  Appeals. 
—Ex  parte  Burnett,  180  Ala.  S40,  61  So. 
920.  See  the  title  CERTIORARI,  g  38, 
vol.  3,  p.  32, 

Findings  of  fact  by  the  court  of  ap- 
peals are  not  reviewable  by  the  supreme 
court  on  certiorari.  Ex  parte  Atlantic, 
etc,  R.  Co.,  190  Ala.  132,  67  So.  2S6.  re- 
versing judgment  Atlantic,  etc.,  R,  Co.  v. 
Jones,  9  Ala.  App.  499,  63  So.  693. 

The  intention  to  include,  in  an  aaripi- 
ment  of  feea,  unearned  fees,  the  contract 
not  expressly  providing  therefor,  and  the 
amount  of  fees  earned  and  unearned,  are 
questions  of  fact  and  not  reviewable  on 
appeal.  Ex  parte  Stewart,  IBS  Ala. 
216,  64  So.  39,  modifying  judgment  Ste- 
wart V.  Sample,  8  Ala.  App.  663,  flS  So. 
338. 

§  40.  Appeal  or  Other  Froceedinci  far 
Review. 

A  motion  to  dismiss  an  appeal  from  a 
judgment  for  the  petitioner  in  a  common- 
law  certiorari  proceeding  on  the  grounds 
that  the  appellant  failed  to  comply  with 
the  law  and  the  rules  of  court  in  refev- 
ence  to  the  preparation  of  briefs,  that  no 
exception  was  taken  to  the  judgment  and 
no  bill  of  exceptions  was  filed,  and  tfaat 
the  record  shows  an  appearance  by  the 
appellant  which  dispensed  with  service 
of  notice  of  the  granting  of  the  certio- 
rari, held  not  well  taken.  Foster  v. 
Thompson,  10  Ala.  App.  365,  65  So.  *14. 


Challenge. 

See  post.  JURY. 
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CHAMPERTY  AND  MAINTENANCE. 

j  2.  Champertous  Contracts  in  General. 

}  3.  Contracts  and  Transactions  with  Attorneys. 

(  4.  Transfers  of  Claims  for  Purpose  of  Litigation. 

}  5.  Grants  of  Land  Held  Adversely. 

§5(1)  \alidity  of  Deed  to  Land  Held  Adversely  in 
§  5  (4)   Persons  Entitled  to  Make  Objections. 
§  5  (5)  Operation  and  Effect.     , 


Cross  References. 
See  the  title  CHAMPERTY  AND  MAINTENANXE.  ■ 
there  given. 


jI  3,  p.  24,  and  re  fere 


§  %.  Chan4»ertoui  Contracts  in  GeneraL 

Indemnity  for  Costi. — Whether  an  in- 
sured suing  for  himself  and  the  insurer 
for  damages  for  destruction  of  his 
property  by  fire,  is  indemnified  by  the 
insurer  as  to  the  costs  of  the  litigation  is 
immaterial  to  the  person  sued;  the  doc- 
trine of  maintenance  not  being  applica- 
ble to  such  an  indemnity  contract.  Coff- 
man  v.  Louisville,  etc.,  R.  Co.,  184  Ala. 
474,  63  So.  S37,  cited  in  note  in  L.  R.  A. 
1916E,  73. 

Transfer  of  Hortgase  of  Crop  Claimed 
Adversely. — Where  prior  legal  mortgagee 
of  a  cotton  crop  transferred  to  plaintiff, 
after  claimant  had  bought  the  cotton  in 
the  hands  of  a  warehouseman  from  the 
mortgagor,  but  where  claimant  was  not 
in  exclusive  possession,  plaintiff  was  not 
precluded  from  suing  for  possession  in 
his  own    name.     Houston    Nat.   Bank    v. 

::o.   (Ala.),  75  So.  568. 


I  3.  Contracts  and  Transactions  vith  At- 
torneys. 
Setting  up  Defense  of  Invalidity.  — 
Where  plaintiff,  suing  a  railroad  for  per- 
sonal injuries,  recovered  judgment,  which 
was  reversed,  and,  pending  second  trial, 
released  the  road,  the  contract  of  em- 
ployment 'between  plaintiff  and  his  at- 
torney being  void,  because  champertous 
or  otherwise  against  public  policy,  de- 
fendant road  should  have  set  up  the  de- 
fense in  the  attorney's  continuance  of 
plaintifTs  orignal  suit  against  it  to  in- 
force  his  attorney's  lien  for  fees  in  secur- 
ing the  judgment  by  special  pleas,  by  re- 
joinders to  the  attorney's  replications,  or 
by  answer  to  his  motion  to  be  allowed  to 


prosecute  the  suit,  but  not  by  demurrer 
to  the  attorney's  replications,  not  show- 
ing on  their  face  that  the  contract  of  em- 
ployment was  void,  Lowery  v.  Illinois 
Cent.  R.  Co.,  195  Ala.  144,  60  So.  954. 
%  4.  Transfers  of  Claims  for  Purpose  of 
Litigation. 

If  banker  of  a  mortgage  on  the  prop- 
erty in  question  to  defendant  in  detinue 
was  merely  for  use  in  defending  action 
and  to  be  transferred  back  at  close  of 
action,  it  was  champertous  and  void. 
McCart  v.  Smith  (Ala.  App.).  77  So. 
987. 

Warehouseman  Paying  for  Goods  after 
Wrongful  Delivery.— Where  plaintiff,  a 
warehouseman  who  had  wrongfully  de- 
livered goods  to  defendant,  who  received 
the  same  in  good  faith,  thereafter  paid 
the  true  owner  the  value  of  goods,  while 
the  owner's  title  vested  in  the  warehouse- 
man as  between  itself  and  such  owner, 
the  transfer  did  not  pass  to  plaintiff  the 
owner's  right  of  action  against  defend- 
ant for  conversion,  since  the  property 
was  adversely  held  at  the  time  of  the 
transfer.  Pope  &  Co.  v.  Union  Ware- 
house Co.,  195  Ala.  309,  70  So.  IS9. 
§  S.  Grants  of  Land  Held  Adversely. 
§  5  <1)  Validity  of  Deed  to  Land  Held 
Adversely  in  General. 

Deeds  Fully  Executed.— Where  deeds 
have  been  fully  executed,  they  will  not 
be  canceled  on  the  ground  that  they 
were  given  in  consideration  of  a  champ- 
ertous contract.  Sellers  v.  Knight,  185 
Ala.  96,  64  So.  329. 

Validity  as  to  Adverse  Possessor  or 
His    Privies, — Hornsby    v.     Tucker,     180 


Digm 
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Champerty  and  Maintenance 


Ala.  418,  61  So.  928.  See  the  title 
CHAMPERTY  AND  MAINTENANCE. 
I  5  (1).  vol.  3,  p.  30.  I 

Purchase  at  Judicial  Sale  of  Land  Held  | 
Adversely.  —  Singleton  v.  Jackson,  177 
Ala.  123,  59  So.  45,  See  the  title  CHAMi'- 
ERTY  AND  MAINTENANCE,  \  5  (1), 
vol.  3,  p.  30. 

The  law  of  maint<>nance  does  not  ap- 
ply to  judicial  sales,  and  hence  a  guard- 
ian's deed,  which  consummated  a  judicial 
sale  of  land  held  adversely  to  the  wards, 
is  not  inadTnlssible  in  evidence.  Hicks  r. 
.  Burgess,  1S5  Ala.  581,  64  So.  290, 
%  9  (4)  PenoHB  Bntitied  to  Make  Objec- 
tions. 

Doctrine  of  Cbamperty  Not  for  Of- 
fense.— Xicliols  V.  Nichols,  179  Ala.  Gil. 
60  So.  855.  See  the  title  CHAMPERTY 
A.-^D  MAINTENANCE,  g  5  (4),  vol    3, 

p.  34. 

\  5  (S)  Operation  and  Effect. 
Defense.   —  A  conveyance    of   land   in 


controversy  in  statutory  ejectment  ex- 
ecuted by  plaintiff  pending  the  action  and 
after  tiling  by  defendant  of  plea  of  not 
guilty,  and  after  Code  1907,  §  3830,  pro- 
viding that  statutory  ejectment  may  be 
brought  in  the  name  of  the  real  owner, 
though  he  may  have  obtained  his  title 
by  conveyance  made  by  the  grantor  not 
in  possession  at  the  lime  the  execu- 
tion of  the  conveyance  became  effective, 
defeats  a  recovery  and  permits  defend- 
ant to  avail  himself,  in  defense,  of  the 
conveyance,     Burnett  *.  Roman,  192  Ala. 

18H,  eS  So.  3S3. 

Express  or  Implied  Covensnts  of  Deed 
Available  to  Grantee.  —  Mackintosh  v. 
Slewart,  181  Ala.  328,  61  So.  956,  See  the 
title  CHAMPERTY  AND  MAINTE- 
NANCE, S  5  (5).  vol,  3,  p,  34. 

As  to  Adverse  Holder. — Hornsby  v. 
Tucker,  180  Ala.  418,  61  So.  928.  See  the 
title  CHAMPERTY  AND  MAINTE- 
NANCE, §  5  (5),  vol.  3,  p.  34, 


Chancery. 

See  post,  COURTS;  EQUITY. 

Giange  of  Venue. 

See  post,  CRIMINAL  LAW;  VENUE. 

Character. 

;  post,  CRIMINAL  LAW;  EVIDENCE;  WITNESSES. 

Charge   to  Jury. 

See  post,  CRIMINAL  LAW;  TRIAL. 
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CHARITIES. 

I.  Creation,  Existence  and  Validity. 

§  12.  Certainty  as  to  Beneficiary.  . 
§  12  (1)  In  General. 

§  12  (2)   Beneficiary  to  Be  Designated  by  Trustees  or  Donees. 
Q.  Oonstmction,  Administration,  and  Enforcement. 
§  16.  Trustees  or  Donees. 

§  20>S-  Rights,    Duties    and    Liabilities    of    Charitable    Societies  and 
Trustees. 

Cross  References. 
See  the  title  CHARITIES,  vol.  3.  p.  36,  and  references  there  given. 
In  addition,  see  post,  DEEDS;  TRUSTS;  WILLS. 
As  to  judicial  notice  of  charitable  corporations,  see  post,  EVIDENCE. 


I.  CREATION,  EXISTENCE  AND  VA- 

LIDITY. 
§  IS.  Ccrnlntjr  u  to  BeneficiuT. 
§  la  <1}  In  GeneraL 

Charitable  gifts  are  not  invalid  because 
the  trustee  or  donee  is  erroneously  or 
uncertainty  designated,  where  it  can  be 
made  clear  what  was  intended  from  the 
context  of  the  instrument  of  gift,  or  by 
parol  evidence  of  the  surrounding  cir- 
cumstances, and  where  a  corporation  is 
indicated  by  an  erroneous  name,  the  mis- 
talte  will  not  avoid  the  gift  where  it  is 
possible  to  identify  the  corporation  in- 
tended. National  Jewish  Hospital  v. 
Coleman.  191  Ala.  ISO,  67  So.  699. 
S  IS  <S)  Beiuficiary  to  Be  Designated  by 
Tmsteea  or  Donees. 

Sufficiency  of  Designation.  —  Crim  v. 
Williamson.  180  Ala.  178.  60  So.  293.  See 
the  title  CHARITIES.  $  12  (2),  vol.  3, 
p.  38. 

II.  CONSTRUCTION,   ADHINISTRA. 
TION,    AND    ENFORCEMENT. 

§  le.  Tnisteea  or  Doneet. 

Testator  made  a  gift  lo  "the  Jewish 
Hospital  for  Consumptives  at  Denver." 
There  was  at  Denver  a  "National  Jewish 
Hospital  for  Consumptives"  and  a  "Jew- , 
ish  Consumptives'  Relief  Society"  located 
in  a  suburb,  but  with  its  business  office  in 
Denver.  The  National  Jewish  Hospital  was 
supported  chiefly  byjjews  of  the  reformed  i 
faith  while  the  "Relief  Society"  was  con- 1 


trolled  very  largely  by  the  Jews  of  the 
orthodox  faith.  Testator  belonged  to 
the  orthodox  faith,  but  there  was  nothing 
to  show  that  he  was  dominated  in  hit 
charities  by  sectarian  feeling.  He  was 
well  acquainted  with  both  institutions. 
Held,  that  the  gift  was  to  tbc  National 
Jewish  Hospital  for  Consumptives.  Na- 
tional Jewish  Hospital  v.  Coleman,  191 
Ala.  130.  67  So.  690. 

Testator,  a  Russian  Polish  Jew  who 
had  lived  in  Jerusalem,  and  while  there 
had  been  a  member  of  a  congregation 
composed  of  Polish  Jews,  made  a  gift 
to  "the  Jewish  Hospital  at  Jerusalem." 
At  the  time  of  his  residence  at  Jerusa- 
lem there  were  two  Jewish  hospitals,  the 
(Bicur  Cholim  and  the  Rothschild.  The 
support  of  the  congregation  of  which  he 
had  been  a  member  went  to  the  Bicur 
Cholim.  He  had  personal  knowledge  and 
acquaintance  with  this  institution  and  had 
upon  one  occasion  been  a  patient  there- 
in. The  Rothschild  Hospital  was  sup- 
ported by  the  Rothschild  family,  and  had 
never  received  nor  solicited  private  con- 
tributions. Testator  had  never  been  in- 
terested in  other  Jewish  hospitals  in 
Jerusalem  established  after  he  left  there. 
During  his  lifetime  he  had  made  several 
donations  to  the  Bicur  Cholim  and  had 
referred  to  it  as  "the  Jewish  Hospital  at 
Jerusalem."  Held,  that  the  gift  was  to 
the  Bicur  Cholim  Hospital.  National 
Jewish  Hospital  t:  Coleman,  191  Ala.  ISO, 
67  So.  699. 
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S  90%.  Rights,  Duties  and  LiabiUtiea  of 
ChuitaUe  Sodetiea  and  Truiteei. 
liability  of  Pratenul  Order  for  Death 
of  Candidate  dnrinE  Initiatioo.  —  That 
supreme  lodge  of  fraternal  order  had  es- 
tablished a  home  for  orphans  and  widows 
of  its  members  maintained  by  its  mem- 
bers did  not  relieve  it  from  tiability  for 
death  of  candidate  while  being  initiated 
into  a  local  lodge,  as  candidate  wan 
neither  seeicing  nor  receiving  charity. 
Supreme  Lodge  v.  Kenny  (Ala.)t  '3  So. 
S19. 

Uability  for  Negligence  of  Nurae  — 
Form  of  Action.— A  charitable  hospital 
corporation,  having  no  stock  and  no  stock- 
holders and  not  operated  for  profit,  treat- 
ing the  indigent  freely,  and  requiring  and 
receiving  pay  from  patients  able  to  pay, 
and  using  the  money  so  received  in  its 
work,  as  to  a  patient  injured  by  the  neg- 
ligence of  a  nurse  employed  by  it,  in 
whose  selection  and  retention  it  exer- 
cised due  care,  and  of  whose  incompe- 
tency, if  any,  it  had  no  notice,  though  it 
exercised  reasonable  care  with  respect 
to  the  competency  of  nurses,  is  subject  to 
the  same  liability  whether  the  injury  is 
declared  to  be  a  breach  of  an  express 
contract  or  of  a  contract  implied  by  taw. 
Tucker  V.  Mobile  Infirmary  Ass'n,  101 
Ala.  S72,  68  So.  *. 

Same — Respondeat  Si^ierior.  —  A  char- 
itable hospital's  exemption,  if  any,  from 
liability  for  injuries  to  a  patient,  can  not 
rest  on  the  theory  that  the  rule  of  re- 
spondeat superior  does  not  apply  to  such 
institutions  for  the  reason  that  its  serv- 
ants in    the   exercise  of  their  duties  are 


not  engaged  in  work  which  is  for  the  - 
profit  of  the  corporation.  Tucker  v.  Mo- 
bile Infirmary  Ass'n,  191  Ala.  572,  68 
So.  i. 

Same— Trust  Fund  Theory ,— Charitable 
hospital's  exemption,  if  any,  from  liabil- 
ity tor  negligent  injury  to  a  patient,  can 
iiot  rest  on  the  theory  that  its  funds  arc 
held  in  trust  for  its  particular  charitable 
purpose,  and  that  it  would  be  a  breach  of 
trust  «o  apply  them  to  any  other  pur- 
pose, and  that  the  fiayment  of  damages 
resulting  from  negligence  of  its  servants 
ia  not  a  purpose  contemplated  by  the 
trust.  Tucker  v.  Mobile  Infirmary  Ass'n, 
191  Ala.  572,  68  So.  4. 

Same— No  Atsnmiition  of  Risk  by  Pa- 
tient— A  hospital  treating  indigent  pa- 
tients freely  and  requiring  and  receiving 
pay  from  patients  able  to  pay,  which  had 
issued  no  stock  and  had  no  stockholders, 
which  was  not  operated  for  profit,  and 
which  used  the  money  so  received  in  the 
operation  and  extention  of  its  hospital 
work,  and  exercised  due  care  in  the  se- 
lection and  retention  of  a  nurse  and  as 
to  her  competency,  and  did  not  know  of 
her  incompetency,  if  any,  was  not  exempt 
from  liability  for  damages  to  a  patient 
received  for  a  reasonable  compensation 
for  a  surgical  operation,  and  who.  after 
the  operation,  was  scalded  internally  and 
externally  by  reason  of  the  negligence  of 
a  nurse :  the  patient  in  such  case  not  im- 
pliedly assenting  to  and  assuming  the 
risk  of  such  negligent  injury,  nor  waiv- 
ing the  corporation's  liability  therefor. 
Tucker    v.    Mobile    Infirmary    Ass'n,    191 

Ala.  S73,  68  So,  4. 


Charter^ 

See   post,     CORPORATIONS;   MUNICIPAL  CORPORATIONS;    RAILROADS. 
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CHATTEL  MORTGAGES. 

I.  Requisites  and  Validity. 
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§  64.  After- Acquired  Property  or  Interest. 
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§  69y2.  Scope  and  Extent  of  Lien. 

§  70.  Waiver  or  Loss  of  Lien. 

§  71.  Priorities  of  Mortgages  in  General. 

§  71   (1)   Priority    between    Mortgages  and    Other  Liens    or 

Claims  in  General. 
§  71   (2)   Priorities  between  Mortgages. 
§  71   (3)  Priority  between  Mortgage  and  Landlord's  Lien. 

§  76.  Priority  of  Record. 

§  77.  Notice  Affecting  Priority. 

§  79. Actual  Notice. 

§  82. Record  of  Mortgage  as  Notice. 

§  83.  Failure  to  File  or  Record  Mortgage. 
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§  165. Proceeds  and  Surplus. 

§  167,  Actions  to  Foreclose. 

I  168. Nature  and  Form. 

§  171. Parties. 

§  172. Pleading. 

§  175. Injunction  and  Receiver. 

§  180. Proceeds  and  Surplus. 

§  182.  Wrongful  Foreclosure. 
Z.  Redemption. 

§  183.  Right  to  Redeem  in  General. 

§  184.  Persons  Entitled  to  Redeem. 

Cross  References. 
See  the  title  CHATTEL  MORTGAGES,  vol.  3,  p.  <2,  and  references  there  given. 
In  addition.  j«e  ante,  APPEAL  AND  ERROR;  post,  EVIDENCE:  SALES;  WIT- 
KESSES. 


L  REQUISITES  AND  VALIDITY. 

(A)  NATURE  AND  ESSENTIALS  OF 
TRANSFERS   OF   CHATTELS   AS 
SECURITY. 
J  1.  Uortgafe  DiitniciiUlied  from  Other 
Tnnucdona. 

{  1 In  GencraL 

A  transfer  and  assignment  4)y  a  bor- 
rower to  a  lender  as  trustee  of  all  the 
borrower's  one-half  interest  in  a  corpora.- 
tion  as  security  for  a  loan  held  a  mon- 
gage  on  the  borrower's  stock  or  interest  in 
the  corporation.  Boyelt  v.  Hahn,  197 
Ala.  439,  73  So.  T9. 

}  9. SaU. 

Eaecntory  Contract. — An  agreement  by 
defendants  in  consideration  of  pUintifTs 
acceptance  of  a  draft  for  $500  in  favor  of 
defendants  to  allow  plaintiffs  to  hire  a 
barge  which  the  agreement  recited  was 
nlucd  at  $1,240  for  one-half  the  usual 
charges  of  barge  hire,  when  idle,  and  to 
forfeit  the  barge  to  plaintiffs  if  defend- 
ants did  not  retire  the  draft,  was  nut  a 
legal  chattel  mortgage,  as  it  did  not  pur- 
port to  transfer  the  legal  title,  nor  a 
pledge,  defendants  retaining  possession  of 
the  property,  nor  was  it  a  sale,  as  there 
was  no  delivery,  and  the  ownership  re- 
mained in  defendants,  and  moreover  a  sate 
was  not  intended,  but  was  only  an  execu- 
tory contract,  and  for  a  breach  thereof 
plaintiffs'  remedy  was  an  action  for  the 
breach,  and   he   could  not  maintain  deti- 


nue, since  a  mere  equitable  title  or  a 
right  resting  on  an  unexecuted  exec^torr 
contract  does  not  entitle  one  to  maintain 
such  an  action.  Minge  &  Co.  v.  Barrett 
Bros.  Shipping  Co.,  10  Ala.  A  pp.  602,  6S 
So.  «n. 

Instances  of  Transactions  Held  to  Be 
Chattel  MortKafes.— Dilworth  v.  Holmes 
Furniture,  etc.,  Co.,  1S3  Ala.  a08,  62  So. 
813.  See  the  title  CHATTEL  MORT- 
GAGE, I  3,  vol.  3,  p.  M. 
9  & Pledge. 

Pledge. — The  requirement  that  posses- 
sion must  be  delivered  and  retained  in 
order  to  sustain  the  validity  of  a  pledge 
distinguishes  a  pledge  from  a  chattel 
mortgage.  Clan  ton  Bank  v.  Robinson, 
19S  Ala.  194,  70  So.  270. 

The  distinction  between  a  mortgage 
and  a  pledge  is  that  in  the  mortgage  the 
legal  title  is  vested  iii  the  mortgagee, 
leavitvg  the  mortgagor  with  only  an  equit- 
able title,  which  only  a  court  of  equity 
can  enforce,  while  in  the  pledge  the 
pledgor  retains  his  legal  title  to  the  prop- 
erty, which  a  court  of  law  can  act  upon 
and  enforce.  Hinge  v.  Clark,  l»«  Ala. 
617,  72  So.  167. 
§  7.  Property  Which  Hay  Be  Subject  of 

Mortgage. 
§  0. Crops. 

See  post,  "Title  or  Interest  of  Mort- 
gagor," S  11- 

Necesaity  of  Present  Interest  in  Land. 
~.K  mortgage  of  crops  in  futuro  is  valid 
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only  when  the  mortgagor  at  the  time  of 
executing  the  mortgage  had  a  present  in- 
terest in  the  land  upon  which  Ihey  were 
to  be  raised.  Littleton  v.  Abernathy,  IBS 
Ala.  65.  70  So.  282;  Phillips-Neely  Mer- 
cantile Co.  j:  Banks.  3  Ala.  App.  549.  63 
So.  31. 

A  mortgase  on  cotton  to  be  grown  is 
not  valid  where,  at  the  time  of  the  ex- 
ecution of  the  mortgage,  the  mortgagor 
had  as  yet  no  valid  lease  of  the  land 
where  the  crop  was  to  be  raised,  but  was 
merely  negotiating  for  a  lease,  for  the 
ciop  had  no  potential  existence.  Sellers, 
etc.,  Co.  V.  Hardaway,  188  Ala,  388,  96 
So.  460,  cited  in  note  in  L.  R.  A.  1917C,  15. 

A  mortgage  on  crops  to  be  grown  is 
invalid,  and  not  admissible  in  evidence, 
where  the  mortgagor  at  the  time  of  its 
execution  had  no  rent  agreement  or  con- 
tract for  the  land  on  which  the  crops 
were  to  be  planted,  for  the  crops  have 
no  potential  existence.  Pinckard  v.  Cas- 
sels,  1»5  Ala.  353,  TO  So.  153. 
§  11. Tide  or  Interest  of  Mortgagor. 

See  ante,  "Crops."  §  9. 

Crop  Uorigage — Ten  Years'  Posses- 
sion,— One  in  possession  of  land,  who 
had  been  in  such  possession  for  ten 
years,  cultivating  it  and  paying  the  taxes 
thereon,  had  such  interest  therein  as  au- 
thorized him  to  mortgage  crops  to  be 
grown  thereon  by  him.  Kitgore  v.  Jones 
(Ala.  App.),  73  So.  832. 

Same — Mortgagor  of  Land  in  Posses- 
sion.—Mortgagor  of  land  to  loan  com- 
pany, who,  when  he  executed  subsequent 
crop  mortgage,  and  when  he  brought 
crop  into  existence  and  gathered  it.  was 
in  possession  of  land,  had  such  interest 
that  he  could  mortgage  crops  to  grow 
or  that  were  grown  thereon.  Metcalf 
V.  Clemmons-Powers  &  Co.  (Ala.).  76 
So.  9. 

Same — Voidable  RenUl  Contract.  —  A 
verbal  rental  contract  will  create  a  suffi- 
cient interest  in  the  land  to  support  a 
mortgage  of  crops  to  be  grown  thereon, 
though  the  contract  could  be  avoided  on 
account  of  the  statute  of  frauds,  since 
such  a  contract  is  not  void,  but  merely 
voidable.  Phillips-Neely  Mercantile  Co, 
V.  Banks,  8  Ala.  App.  549.  63  So.  31,  cited 
in  note  in  L.  R.  A.  191TC,  16. 


Same— Absence  of  Potential  Interest  ic 
Land. — Mortgagor  o(  crops  not  having 
potential  interest  in  the  lands  on  whicb 
they  were  grown  at  time  of  execution  of 
mortgages  to  defendant,  such  mortgages 
did  not  convey  any  interest  in  crops 
grown  on  the  lands,  as  against  plaintiffs, 
as  later  mortgagees.  Hamner  &  Son 
V.  Johnson  (Ala.  App.).  77  So.  446. 

§  19.  CoRsideratiDn. 

Guarantj'  by  third  party  of  payment  of 
rent  by  proposed  mortgagee  if  proposed 
mortgagor  would  give  a  mortgage  to  se- 
cure payment  of  his  debt  already  exist- 
ing to  such  mortgagee  was  sufficient  con- 
sideration to  sustain  the  mortgage.  Rog- 
ers V.  Whittle   (Ala.  App.),  74  So.  B6. 

§  80.  Eqtntable  Mortgage. 

An  instrument  which,  to  secure  the 
payment  of  a  note,  gave  to  payee  "a 
mortgage  lieu"  upon  personal  property, 
created  an  equitable  mortgage,  giving 
payee  the  right  in  equity  to  have  the 
property  sold  to  pay  the  note,  but  con- 
fers neither  title  to  the  property  nor  a 
right  of  action  for  it,  a  "lien,"  without 
possession,  being  a  "right  to  have  a  debt 
satisfied  out  of  a  particular  thing:."  or  a 
"claim  which  one  person  has  upon  the 
property  of  another  as  security  for  a 
debt,"  while  a  "mortgage"  is  a  "contract 
whereby  a  debtor  grants  or  conveys  some 
estate  or  interest  in  lands,  or  transfer 
certain  goods  and  chattels,  to  his  credit- 
or, subject  to  a  proviso  that  if  the  debt 
is  discharged  by  a  day  named  the  grant 
or  transfer  shall  be  void,  and  the  debtor 
may  retake  the  property."  Bank  t. 
Smith,  11  Ala.  App.  358,  66  So.  832. 

§  SS.  Evidence  as  to  Character  of  Trans- 
action or  Instrimncnt. 

§  S6.  Weight  and  Sufficiency. 

Mortgageable  Interest  in  Crop. — In  an 
action  to  foreclose  chattel  mortgage  on 
crops,  evidence  held  sufficient  to  show 
that,  at  the  time  of  the  growing  of  the 
crops,  the  mortgagor  was  a  tenant  on 
the  land  on  which  they  were  grown,  and 
hence  had  a  mortgageable  interest  in 
the  crops.  Butler  &  Co,  t:  Henry  &  Co. 
(Ala.),  78  So.  912. 
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(B)  FORM  AND  CONTENTS  OF  IN- 

STRUMEXTS. 
i  M.  Necessity  and  Sufficiency  of  Writ- 
ing in  Genenl. 

Statutory  Rule  ai  to  Necessity  of  Writ- 
ing.—Interstate  Lumber  Co.  r.  Duke.  183 
All.  484.  es  So.  845,  cited  in  note  in  L.  R. 
K.  1919B.  53.  See  the  title  CHATTEL 
MORTGAGES.  |  28.  vol.  3.  p.  60. 

Under  Code  1907,  g  4288.  providing 
that  a  mortgage  of  personal  property  is 
not  valid  unless  made  in  writing  and  sub- 
scribed by  the  mortgagor,  where  M.  went 
B.'s  security  for  a  buggy  purchased  by  B. 
OD  credit,  an  oral  agreement  by  6.  that 
his  share  of  a  crop  should  be  good  for  the 
boggy  gave  M.  no  contractual  lien  on  B.'s 
portion  of  the  crop.     Johnson  v.  Mcfry, 

14  Ala.   App.   170,   68  So.  716. 

An  oral  agreement  for  the  exchange 
of  cows,  whereby  one  of  the  par- 
ties was  to  receive  cash  "boot,"  to  be  a 
lien  on  the  cow  traded  by  him,  was  void, 
under  Code.  S  4288,  as  an  attempt  to 
create  a  verbal  mortgage.  Dickey  v. 
Vai^hn  (Ala.).  73  So.  507. 
5  iS.  DeKripHoo  of  Property. 
i  3S. Certainty  in  General. 

In  the  absence  of  proof  of  the  identity 
of  the  property  covered  by  a  chattel 
mortgage,  held,  that  the  mortgage  was 
void  for  uncertainty  in  the  description. 
Smith  I-.  Davenport  &  Co.,  12  Ala,  App. 

4Se.  68  So.  545.       ' 

5  M. Cropf. 

A  crop  mortKage  declaring  that  mort- 
ginte   shall  have   a   lien   on   the   crops  of 
cotton    raised   by   the    mortgagor   on 
"Creek  Place"  in  a  named  county  or  ; 
other  place  in  county  is  not  had  for 
definiteness.     Roy  v.  Greil  f  Ala,  App.).  77 
So.  64. 

Description  by  chattel  mortgase 
property  covered  as  "300  bushels  of  ( 
of  my  t912  crop  from  my  said  farm"  held 
sufficient  as  against  third  persons:  th 
total  crop  failing  to  reach  200  husheh 
Mitchell  7'.  Abernathy,  194  Ala.  608,  B3 
So.  824. 

g  M.  Description  of  Debts  or  Liabilities 
Secured. 

Chattel    mortgage  given   to   secure 


:es  for  prosecution  of  mortgagor's 
business  is  valid,  though  not  declaring 
purpose  on  face.  Manchuria  S.  S.  Co.  v. 
Donald  &  Co.  (Ala,).  77  So,  12. 

(C)   EXECUTION  AND  DELIVERY. 
§  3S.  Execution  in  GeneraL 

Though  mortgage  on  property  in  Ala- 
bama was  headed  "State  of  Alabama,  Bar- 
hour  County,"  yet  where  signature  of 
mortgagor  was  witnessed  by  notary  pub- 
lic of  Georgia,  the  mortgage  did  not  on 
its  face  show  that  it  was  executed  in  Ala- 
bama. Covey  Cotton  Oil  Co.  v.  Bank 
(.Ma.  App.),  74  So.  87,  certiorari  denied 
in  75  So,  1003, 
§  3S.  Sienature.  > 

The  execution  of  a  note  and  chattel 
mortgage  securing  it  is  not  necessarily 
invalid  because  the  signature  was  "Cal- 
han,"  and  not  "Calahan,"  where  the 
maker  treated  the  signature  as  his  own; 
for  a  person  is  said  to  sign  an  instru- 
ment when  he  writes  or  marks  thereon 
something  in  token  of  his  intention  to  be 
hound,  and  any  mark  is  sufficient  which 
shows  an  intention  to  be  bound.  Barks- 
dale  r.  (Bullington,    194    Ala.   624.  69  So. 

891. 

A  chattel  mortgage  is  properly  executed 
where  the  grantee  wrote  the  name  of  the 
grantor,  who  held  the  pen.  intending 
to  execute  the  instrument;  the  signing 
heing  attested  by  another  witness.  Barks- 
dale  I'.  Bullington,  194  Ala.  624.  69  So. 
891. 
§  41^.  DelivcTT. 

The  delivery  and  acceptance  of  a  chat- 
tel mortgage  are  essential  to  its  validity. 
Wertheimer  Bag  Co.  i:  Hill.  14  Ala.  App. 
623.  71  So.  618. 
§  42.  Acceptance. 

The  delivery  and  acceptance  of  a  chattel 
mortgage  are  essential  to  its  validity. 
Wertheimer  Bag  Co.  v.  Hill.  14  Ala.  App. 

623,   71    So.  618. 

§  43.  Evidence. 

Sufficiency  of  Proof  by  Subscribing 
Witness.— Under  Code  1907.  gg  4004. 
4005.  relating  to  proof  of  the  execution 
of  private  documents  by  subscribing  wit- 
nesses thereto,  the  execution  of  a  chattel 
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mortgage  which  was  directly  in  issu 
must  'be  proven  by  one  or  more  of  th- 
subicribing  witnesses,  unless  the  case 
falls  within  one  of  the  exceptions.  Barks- 
dale  V.  Bullington,  19«  Ala.  624,  BO  So. 
S»l. 

The  execution  of  a  chattel  mortgage  is 
sufficiently  proven  ^y  the  testimony  of  s 
subscribing  witness,  where  he  was  posi- 
tive either  thit  the  mortgage  was  signed 
in  his  presence  by  the  mortgagor, 
that  the  mortgagor  acknowledged  his 
signature  at  the  time  of  the  attestation. 
Barksdale  V.  Bullington,  IM  Ala.  624,  69 
So.  891. 
§  4S^.  Quettioni  for  Jury. 

Whether  a  chattel  mortgagor  who  mis- 
spelled his  name  in  his  signature,  in  tended 
to  be  tiound  held  for  the  jury.  Barks- 
dale  V.  Bullington,  194  Ala.  624,  69  So. 
891. 

(D)  VALIDITY. 

9  M.  Fraud,  Dutcm,  or  Undue  Influence. 
Mortgagee's  Reliance  on  False  Repre- 

sentatiotu. — Bat  son     v.     Alexander     City 
Bank,  ITQ  Ala.  4»0,  60  So.  313.  See  the  title 
CHATTEL  MORTGAGES,  8  ".  vol.  3. 
p.  M. 
S  UH.  niegality. 

Compounding  Felony.  —  Under  Code 
1907,  S  6*69.  relating  to  compounding  fel- 
ony, that  a  note  and  mortgage  were  given 
to  compromise  criminal  prosecution  was 
defense  to  detinue  by  one  claiming  under 
the  mortgage.  West  v.  Teabo,  14  Ala. 
App.  57S,  70  So.  957. 

Warrants  charging  the  issuing  of  checks 
with  intent  to  injure  or  defraud,  though 
inapt  in  expression,  were  sufficient  as 
the  commencement  of  a  prosecution  for 
false  pretenses,  to  render  invalid  a  mort- 
gage executed  in  compromise  of  the 
prosecutions  and  to  secure  their  with- 
drawal and  an  agreement  not  to  prose- 
cute the  cases.  West  v.  Teabo,  14  Ata. 
App.  S75,  70  So.  9S7. 

§  4S.  Eatoppel  or  Waiver  aa  to  Defects 
or  Objections. 

Waiver. — Batson  v.  Alexander  City 
Bank,  179  Ala.  490,  60  So.  313.  See  the 
title  CHATTEL  MORTGAGES,  3  *^. 
vol.  3,  p.  66. 


$  «e.  Evidence. 
Compounding  Felony— AdnuMlbilitr  of 

Evidence.— Where  defendant  in  detione 
pleaded  that  the  mortgage  under  which 
plaintiff  claimed  was  given  to  compro- 
mise a  prosecution  for  felony,  evidence 
that  shortly  prior  to  the  swearing  out  of 
the  warrants  in  the  prosecution,  tlw 
plaintiff  sued  defendant  on  dishonored 
checks,  and  defendant  claimed  his  exemp- 
tions against  the  attachment  or  judg- 
ment, after  which  the  warrants  were 
sworn  out,  which  were  dismissed  and  the 
checks  surrendered  on  execution  of  the 
mortgage,  was  admissible.  West  v.  Teabo, 
14  Ala.  App.  575,  ^0  So.  997. 

Where  defendant  in  detinue  pleaded 
that  the  mortgage  under  which  plaintiE 
claimed  was  given  to  compromise  ■ 
prosecution  for  felony,  defendant's  testi- 
mony that  plaintiff  agreed  to  and  did 
dismiss  prosecutions  against  defendant 
on  execution  of  the  mortgage  mentioned, 
and  that  plaintiff  then  surrendered  cer- 
tain checks  which  defendant  had  giTen, 
but  which  had  not  been  honored  because 
of  lack  of  funds,  was  admissible.  West 
Teabo,  14  Ala.  App.  576,  70  So.  987. 
Where  defendant  in  detinue  pleaded 
that  the  mortgage  under  which  plaintiff 
claimed  was  given  to  compromise  a  pros- 
ion,  and  the  warrants  issued  were 
vague  and  indefinite  as  to  the  offense 
charged,  the  dishonored  checks  issued  by 
defendant  were  properly  admitted  in  ev- 
idence, together  with  evidence  that  the 
giving  of  the  checks  was  the  occasion 
of  the  swearing  out  of  the  warrants. 
West  V.  Teabo.  14  Ala.  App.  574,  70  So. 
987. 

Where  defendant  in  detinue  pleaded 
that  the  mortgage  under  which  plaintiff 
:lalmed  was  given  to  compromise  a  pros- 
ecution for  felony,  testimony  of  a  dep- 
uty sheriff  that  he  arrested  defendants 
r  warrants,  a  copy  of  one  of  which 
was  introduced  in  evidence,  and  that  the 
ants  were  subsequently  withdrawn 
by  plaintiff  was  admissible.  West  v. 
Teabo,  14  Ala.  App.  575, 10  So.  M7. 

IL  PILING,  RECORDINQ,  AND  REG- 
ISTRATION. 

§  M^.  Statutory  Proviaions, 

Code    1907,   S    3373,    under  which    the 
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recording  of  a  mortgage  on  a  crop  of 
cotton  operates  as  notice  of  th«  contents 
thereof,  is  not  repealed  by  Uniform 
Warehouse  Receipts  Act  (Acta  191S,  p. 
661)  S  41,  providing  that  a  person  to 
whom  a  negotiable  receipt  Has  been  duly 
negotiated  acquires  such  title  as  the  per- 
son negotiating  had  or  had  ability  to 
convey  to  a  purchaser  in  good  faith  for 
lalue,  and  such  title  as  the  depositpr  or 
person  to  whose  order  the  goods  were 
to  be  delivered  by  the  terms  of  the  re- 
ceipt had  or  had  ability  to  convey  to  a 
purchaser  in  good  faith  for  value,  and  the 
direct  obligation  of  the  warehouseman  to 
hold  possession  for  him  according  to  the 
lenns  of  the  receipt.  Brown  Mercantile 
Co.  p.  Yielding  Broa.  Dept.  Store  (Ala.), 
t«  So.  4. 
!  n.  Place. 

Where  the  mortgagor  of  a  mule  lived 
in  Morgan  county,  while  the  barn,  lot, 
and  pasttire  in  which  the  mule  waa  kept 
ns  in  Cullman  county,  and  the  mule  was 
never  kept  in  Morgan  county,  but  at  all 
times  kept  in  Cullman  county,  except 
when  the  mortgagor  had  it  in  Morgan 
connty  for  temporary  use,  Code  19D7,  § 
3376,  providing  for  the  recordation  of 
conveyances  of  personal  proper^  to  ae- 
cnre  debts  in  the  county  in  which  the 
grantor  resides,  and  also  in  the  county 
where  the  property  is  at  the  date  of  the 
fonveyance,  unless  the  property  is  im- 
mediately removed  to  the  county  of  the 
mortgagor's  residence,  required  the  re- 
cording of  the  mortgage  in  both  coun- 
ties for  it  to  constitute  constructive  no- 
lice.  Kinney  Bros.  v.  Cole  (Ala.  App.), 
11  So.  242. 

i  H^.  Effect  of  Failure  to  File  or  Record 
u  between  Parties  to  Initniment 

Where  the  mules  covered  by  a  chattel 
mortgage  were  in  W.  county  when  the 
mortgage  was  executed  to  secure  the 
purchase  price,  and  the  purchaser  in- 
tended to  remove  them  from  that  county 
possibly  before  the  mortgage  could  have 
been  recorded  therein,  the  failure  to  re- 
cord the  mortgage  in  that  county  until 
after  an  attachment  was  levied  upon  them 
did  not  there4]y  render  the  mortgage  void 
as  between  the  parties  thereto,  and  it  was 
aa  valid  as  against  the  mortgagor  as  if 


properly  recorded  in  all  the  counties  re- 
quired by  Code  1907,  §  3376,  which  merely 
controls  as  to  the  county  in  which  the 
mortgage  shall  be  recorded  in  order  to 
guard  against  S  3386  relating  to  effect  of 
failure  to  record.  Hill  v.  Rentz  (Ala.). 
78  So.  881. 
§  54^0.  Questiona  for  Jury. 

Where,  in  detinue  to  recover  two  mules 
under  descriptions  in  chattel  mortgages 
reading,  "all  our  live  stock  and  increase 
*  *  *  also  all  other  personal  property  not 
herein  specifically  named  owned  by 'me 
or  us  now  or  at  the  maturity  of  this 
paper,"  there  was  evidence  to  show  that 
defendant  signed  the  mortgages  without 
reading  them,  on  the  representations  that 
they  were  only  to  cover  the  property 
specifically  described,  and  that  they  did 
not  include  any  other  property,  the  ques- 
tion of  fraud  was  tor  the  jury.  Jerntgau 
I'.  Cox  (Ala.  App.),  7*  So.  736. 

III.  CONSTRUCTION    AND    OPERA- 
TION. 

(A)     GENERAL     RULES     OF     CON- 
STRUCTION. 
§  EflH-  Cotistnimg  Itiatnimentt  Together. 

Where,  on  delivery  of  a  chattel  mort- 
gage to  the  mortgagee,  the  latter  gave 
the  mortgagor,  and  the  mortgagor  ac- 
cepted, a  receipt  reading:  "Received  of 
(the  mortgagor]  one  mortgage  ♦  "  •  to 
cover  account  due,  payable  $10.00  each 
month.  Failure  to  pay  any  monthly  in- 
stallment will  make  the  whole  amount 
fall  due,  payable  on  demand" — the  two 
instruments  constituted  a  single  transac- 
tion, and  together  evidenced  the  partie*' 
agreement,  so  that  the  receipt  was  ad- 
missible in  evidence.  Wertheimcr  Bag 
Co.  V.  Hill,  14  Ala.  App.  623.  71  So.  618. 
S  ^lyi-  Questions  for  Jury. 

Where  a  chattel  mortgage  was  to  se- 
cure "payment  of  a  [certain]  note  and 
other  sums  I  may  owe  the  payees  before 
the  note  is  paid,"  and  was  made  to  D. 
Bros.,  one  of  whom  was  a  physician,  in- 
dependent of  the  firm  to  which  the  debts 
were  owing  by  the  mortgagee,  it  ia  a 
question  for  the  jury  whether  the  mort- 
gage secured  the  debt  to  the  physician, 
and  whether  the  payment  of  the  debt  to 
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D.  Bros,  satisfied  the  mortgage.     Denton 
Bros.  V.  Foster,  195  Ala.  53,  70  So.  152. 

In  an  action  by  the  assignee  of  a  chat- 
tel mortgagee  tor  destruction  of  the  lien, 
evidence  held  sufficient  to  take  to  the 
jury  the  question  whether  the  descrip- 
tion was  sufficient  so  that  the  recordation 
thereof  imported  construyive  notice. 
Lowery  V.  Haley,  12  Ala.  App.  448,  tS3 
So.  '539. 

(C)   PROPERTY    MORTGAGED,  AND 

ESTATES   AND    INTERESTS   OF 
PARTIES  THEREIN. 
§  OS.  Crops. 

See  post.  "After-Acquired  Property  or 
Interest,"  §  64. 

Title  and  Interest  of  Mor^agee  in 
General. — Where  an  unplanted  crop  when 
it  comes  into  existence  is  delivered  to 
the  mortgagee,  his  legal  title  becomes 
complete,  and  he  may  maintain  trespass, 
trover,  or  detinue  against  any  one  dis- 
turbing his  possession,  or  if  before  it  is 
delivered  to  the  mortgagee  the  mortgagor 
or  his  assignee  with  knowledge  of  the 
mortgage  (ien  should  receive  and  dispose 
of  it.  either  or  both,  would  he  liable  in 
case  to  the  mortgagee  for  its  value. 
Houston  Nat.  Bank  v.  Edmonson  &  Co. 
(Ala,\  73  So.  368. 

Where  a  tenant  executed  a  mortgage 
on  the  crops  grown  on  the  leased  land 
during  1910  and  every  year  thereafter 
until  the  debt  was  paid,  the  mortgagee 
acquired  the  legal  title  to  all  crops  grow:) 
on  the  land  for  1910  and  the  equitable 
title  to  crops  grown  thereafter  during 
the  life  of  the  lease  but  no  longer.  Wha- 
Icy  V.  Bright.  189  Ala.  134.  66  So.  044, 
cited    in    notes    in    L.    R.    k.    191TC,    12, 

16.  «3. 

Grown  on  Leased  Land. — Under  Code 
J907,  §  4B94,  held,  that  a  mortgage  ex- 
ecuted after  January  1st  on  the  entire 
crop  of  cotton  to  be  raised  by  the  mort- 
gagors during  the  year,  conferred  on  (he 
mortgagee  the  legal  title  to  cotton  raised 
by  the  mortgagors  on  land  of  which  they 
had  possession  under  lease  when  the 
mortgage  was  executed.  Hughes,  etc., 
Supply  Co.  V,  Bussey,  14  Ala.  App,  388, 
70  So.  997. 

Part  Raised  by  Httrtgagec's  ^n.  — 
Where  part  of  a  tenant's  crop  was  raised 


by  his  son,  without  a  cropping  contract, 
the  whole  was  subject  to  the  tenant's 
crop  mortgage  executed  by  the  tenant 
on  his  whole  crop.  Maybank  v.  Luinp- 
kin,  189  Ala.  559,  66  So.  984. 
§  93.  Animals  and  Increase. 

Offspring. — Mortgage  incumbrance  on 
female  animal  continues  on  offspring,  as 
between  the  parties,  regardless  of  the  off- 
spring's age  and  development.  McCar- 
ver  V,  Griffin,  194  Ala.  634,  69  So.  920. 

The  offspring  of  female  animals  when 
they  come  into  visible  existence  and  are 
endowed  with  independent  life  rest  at 
birth  under  the  same  title  or  ownership 
as  the  dam.  and  are  subject  to  any  exist- 
ing mortgage  incumbrance  upon  her.  Mc- 
Carver  v.  Griffin.  194  Ala.  634,  69  So.  920. 
§  H.  After-Acquired  Property  or  Inter, 
eat. 

See  ante,  "Crops,"  §  63. 

Where  a  mortgage  on  crops  grown  in 
1915  was  executed  in  1914,  the  legal  title 
never  passed  by  the  mortgage,  but,  at 
most,  only  the  equitable  right  to  subject 
the  crops  to  payment  of  debt.  Butler 
Cotton  Oil  Co.  V.  Collins  (Ala.),  75  So. 
975. 

§  68,   Extetuion    to     or    Substitution    oE 
Other  Property. 

Chattel  mortgage  provision  allowing 
mortgagors  to  swap  or  exchange  mort- 
gaged property,  the  property  secured  in 
exchange  to  stand  in  place  of  exchanged 
properly,  is  valid  between  the  parties. 
Bright  V.  Mack.  197  Ala.  214,  72  So.  433. 
§  68.  Estates  and  Interests  of  Parties, 
g  66. Under  Hortgages  in  General. 

Mortgage  as  Security  Merely.  —  In 
equity,  a  mortgage  is  security,  and  not 
conveyance,  in  the  sense  that  title  is 
thereby  divested.  Metcalt  v,  Clemmon»* 
Powers  &  Co.   (Ala.),  76  So.  9. 

Crops  Not  in  Existence  When  Hoit- 
gage  Executed. — Where  cotton,  the  sub- 
ject of  a  mortgage,  was  not  in  existence 
at  the  time  of  the  execution  of  the  mort- 
gage, the  mortgagee  acquired  at  best  only 
an  equitable  right  or  lien,  and  not  the 
legal  title.  Anders  Mercantile  Co.  *. 
Rice  Bros.,  187  Ala.  468,  65  So.  388. 

Under    Code    1907,    g    4894,    a    chattel 
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mortgage  after  the  lirst  of  the  year  in 
*hith  a  cotton  crop  was  grown  conveyed 
the  legal  title  and  after  the  law  day  the 
right  to  possession  of  the  cotton,  but  a 
morlf^e  executed  before  the  first  of 
such  year,  covering  particular  cotton, 
conveyed  only  an  equitable  title.  Hous- 
lon  iVat.  Bank  v.  Edmonson  &  Co.  (Ala.), 
li  So.  S68.  • 

Under  Code  1907.  S  4894,  declaring 
iliai  a  mortgage  of  unplanted  crops  or 
igritultural  products  executed  on  or  after 
the  1st  day  of  January  of  the  year  in 
which  such  crops  are  grown,  conveys  the 
legal  title  thereto  in  all  respects  as  if  the 
crop)  were  then  planted,  one  whose 
mortgage  was  executed  after  January  1st 
h"  the  legal  title  to  that  year's  crops. 
ind  a  tnortgage  on  the  same  crops  ex- 
ecuted a  year  earlier  conveys  only  an 
equitable  interest;  therefore  the  subse- 
quent mortgagee  may  maintain  trover 
for  conversion.  Pinckard  i:  Cassels,  1S3 
Ala.  3S3,  70  So.  153. 

After  default  the  legal  title  is  in  the 
mortgagee,  and  the  only  office  of  a  fore- 
closure is  to  cut  ofT  the  equity  of  redemp- 
lion.    Harmon  v.  Dothan  Nat.  Bank,  136 

-Ma.  3fiO.  64   So.  621. 

(D)  LIES  .\ND  PRIORITY. 
i  iB^A-  Scbpe  and  Extent  Of  Lien. 

A  mortgagee  of  crops  is  entitled  to  the 
surplus  remaining  after  the  lien  of  the 
mortgagor's  lessor  for  rent  and  advances 
ii  discharged.  Head  v.  Knox  &  Co.,  14 
Ala.  App.  3S1,  69  So.  S57. 

J  70.  Waiver  or  Low  of  Lien. 

Ewoppel.— The  levy  of  an  attachment 
h  a  chattel  mortgagee  on  the  mortgaged 
property  as  the  property  of  the  mort- 
gagor does  not  waive  the  title  of  the 
mortgagee,  or  estop  him  from  bringing 
detinue  to  recover  the  mortgaged  prop- 
*rty,  since,  under  Code  1907,  g  40M,  a 
chattel  mortgagor  has  an  equity  in  the 
mortgaged  property  subject  to  levy.  Ex 
parte  Logan,  I8S  Ala.  525,  64  So.  570.  de- 
nying certiorari  Logan  v.  Smith  Bros.  & 
Co..  9  Ala.  App.  +59,  63  So.  766. 

The  transferee's  knowledge  that  the 
mortgagee  transferred  would  place  the 
cotton  with  factors  for  storage  or  even 
for  sale  on  the  transferee's  account  could 


not  estop  it  from  asserting  its  rights  in- 
the  cotton  or  its  proceeds,  that  being  the 
usual  course  of  deah'ng.  especially-  as  the 
contract  ietween  the  factors  and  the 
mortgagee  requiring  him  to  ship  to  them 
all  cotton  raised,  handled,  or  controlled 
iby  him  carried  a  sufficient  warning  to 
them  that  cotton  so  shipped  might  be 
the  prcrperty  of  third  persons,  and  where 
it  did  not  appear  that  he  represented  to 
the  factors  that  the  cotton  in  question 
was  his  individual  property,  and  it  did  ap- 
pear that,  although  his  agreement  re- 
quired him  to  turn  over  all  collaterals  to 
them,  he  turned  over  no  collaterals  for 
the  cotton  in  question.  Baker,  etc.,  Co. 
v.   American   Agri.   Chemical   Co.    (Ala.), 

77   So.   866. 

§  n.  Priorities  of  Mortgages  in  General. 

§  71  (1)  ^Priority  Between  Mortgages  and 

Other  Liens  or  Claims  in  General. 

Execution    Creditor    of    Horq;agor.  ^ 

Under  Code  1907,  §  6039.  providing  for 
the  delivery  of  goods  levied  upon  to  a 
stranger  claiming  by  alleging  paramount 
title  or  prior  lien  upon  his  giving  sutfici- 
ent  bond,  where  there  was  evidence  that 
the  claimant  had  a  mortgage  on  crops  to 
be  grown  during  the  succeeding  year, 
and  that  the  mortgagor  was  in  possession 
of  the  land  in  the  first  year  of  a  three- 
year  verbal  lease,  and  that  a  balance  was 
due  under  the  mortgage,  it  was  error  to 
give  a  general  charge  for  the  plaintiff, 
an  execution  creditor  of  the  mortgagor 
in  his  action  to  try  the  right  of  property. 
Littleton  v.  Abernathy,  195  Ala.  65,  70 
So.  asa. 

Alleged  Fraudulent  Note  for  Rent.  — 
Where  vendor  of  land  sought  attachment 
on  cotton  raised  thereon  under  alleged 
fraudulent  note  given  lien  as  for  rent,  in 
absence  of  evidence  establishing  relation 
of  landlord  and  tenant  between  vendor 
and  purchaser,  chattel  mortgagee  of  the 
cotton  should  prevail.  Herzfeld  z:  Haync 
(Ala.).  7BSo.  973. 

Rights  of  Son  in  Crc^  from  Father's 
Land. — Where  an  agreement  was  entered 
into  between  father  and  son  subsequent 
to  the  execution  of  a  mortgage  on  the 
crop  by  the  father,  any  rights  acquired 
by  the  son  under  it  were  subordinate  to 
the  rights  of  the  mortgagee,  provided  the 
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son  had  notice  of  the  mortgage  at  the 
time  of  contracting.  Hairslip  v.  Brannum 
(Ala.).  73  So.  444. 

Liens  of  Cotton  Factors.  —  Where  a 
transferee  of  chattel  mortgages  redeliv- 
ered them  to  the  mortgagee  for  collec- 
tion as  its  trustee,  and  when  cotton  was 
delivered  to  him  by  the  mortgagors  for 
sale  and  credit  on  their  account  he  con- 
signed the  cotton  to  cotton  factors, 
plaintiff's  legal  title  acquired  prior  to  the 
factors'  possession  as  such  was  superior 
to  their  claim  based  on  their  lien  as 
against  the  mortgagee.  Baker,  etc.,  Co. 
V.  American  Agri.  Chemical  Co.  (Ala.), 
77  So.  M8. 

Uortgage  on  Crops  and  Assignment  erf 
Rent  Hote. — Where  a  tenant  contracted 
to  pay  one  bale  of  cotton  rent  for  the  use 
of  the  land  for  1912,  and  both  landlord 
and  tenant  joined  in  a  mortgage  on  the 
crops  raised  by  or  for  them  during  that 
year,  such  mortgage  operated  as  an  as- 
signment of  the  landlord's  lien  on  the 
crops  raised  during  that  year  for  the  pay- 
ment of  the  rent  which  was  prior  in 
right  to  a  aiAsequent  assignment  of  the 
landlord's  rent  note,  binding  the  tenant  to 
pay  the  landlord  one  bale  of  cotton  for 
the  use  of  the  land  for  that  year,  to  an 
assignee  with  notice.  GilHIand  Mercan- 
tile Co.  V.  Pond  Bros,.  189  Ala.  542,  65 
So.  480. 

Crop  Mortgage  and  Cropper's  Lien.  — 
Where,  after  a  tenant  had  executed  a  crop 
mortgage,  he  let  part  of  the  land  to  a 
cropper,  the  crop  raised  by  the  latter  was 
owned  by  the  tenant,  subject  to  the 
cropper's  lien  given  by  Code  1907.  §  47*3, 
.  which  was  superior  to  the  lien  of  the 
tenant's  mortgage  as  to  the  cropper's 
part  of  the  crop.  Maybank  i:  Lumpkin, 
189  Ala.  S59.  6e  So.  584,  cited  in  note  in 
L.  R.  A.  1917C,  14. 

Lietu  for  Supplies  for  Making  Cropa.^ 
Lien  given  one  tenant,  farming  on  shares, 
on  crop  of  cotenant  by  Code  1907,  for 
supplies  furnished  in  making  crop,  is  su- 
perior to  that  of  the  mortgage  of  the  co- 
tenant  given  for  the  same  purpose.  Laud- 
erdale V.  Flippo  &  Son  (Ala.).  75  So.  333. 

Validity  of  Mortgage  —  Subeequendy 
Acquired  Interest — Where  a  mortgage  on 
future  crops  need  not  describe  the  land. 
it  is  necessary,  in  order  to  create  a  spe- 


cific lien  on  such  crops,  that  as  against 
third  persons  who  subsequently  acquite 
a  specific  interest  therein,  the  mortgagor 
shall  have  a  definite  present  interest  io 
the  land,  as  distinguished  from  a  mere 
possible  or  expectant  future  interest  in 
the  land.  Gilliland  Mercantile  Co.  v. 
Pond  Bros.,  189  Ala.  S4a.  66  So.  480,  cited 
in  notes  in  L.  R.  A.  ^917C,  IS,  33. 

Lien  for  Repairs. — A  recorded  prior 
chattel  mortgage  is  superior  to  a  lien  for 
automobile  repairs  given  by  the  express 
terms  of  Code  1907,  9  47S5,  although  the 
repairs  wete  authorized  by  the  owner 
then  and  at  the  time  of  suit  in  lawful  pos- 
session of  the  car,  where  it  does  not  ap- 
pear that  the  mortgagee  has  expressly  or 
impliedly  authorized  the  repairs.  Walden 
Auto  Co.  v.  Mixon.  196  Ala.  346,  71  So. 
894. 
§  71  (S)  Priorities  between  Hoitgsges. 

Land  Mortgage  and  Crop  Mortgage.— 
Where  a  real  estate  mortgage  embraced 
the  crops  to  be  grown  on  the  land,  it 
takes  priority  over  a  subsequent  crop 
mortgage  executed  by  the  mortgagor  and 
his  tenant,  who  cultivated  the  property. 
Wilson  V.  Draper,  9  Ala.  App.  58S,  63  So; 
779. 

Tenant's  Mortgages  on  Succession 
Crops. — Where  a  tenant  under  a  lease 
for  years  executed  a  mortgage  on  the 
crops  for  the  year  1910,  and  every  year 
thereafter  until  the  debt  was  paid,  which 
mortgage  was  duly  recorded,  a  subse- 
quent mortgage  executed  on  the  crops 
of  1911  was  subordinate  to  the  first  mort- 
gage. Whaley  V.  Bright,  189  Ala.  134.  68 
So.  644. 

Crofiper'a  Mortgage  and  Mortgage  by 
Landlord. — Where  a  cropper,  entitled  to 
one-half  of  the  crop  raised,  having  a  prior 
lien  to  the  value  of  his  half,  under  Code 
1907,  §  4743,  with  one  of  the  owners  of 
the  land  mortgaged  the  crop  to  T.  to  se- 
cure advances,  and  the  oWners  of  the 
land  thereafter  mortgaged  the  same  crop 
to  a  bank,  T.'s  mortgage  constituted  a 
prior  lien,  and  he  was  entitled  to  have 
the  proceeds  of  the  crop  first  applied  to 
its  payment.  Courtney  v.  State,  10  Ala. 
App.  141.  69  So.  433. 

Legal  Tide  and  Equitable  Title.— Un- 
ier  a  chattel  mortgage  the  legal  title  to 
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■  cotton  crop  was  superior  to  an  equita- 
ble title  under  a  prior  mortgage,  and  the 
holder  oi  the  legal  title  was  entitled  to 
recover  in  detinue.  Houston  Nat.  Bank 
r.  Edmonson   &  Co,   (Ala.),  7S  So.  568. 

That  the  mortgagor  of  a  cotton  crop 
fin  a  second  itnortgage  to  claimant  after 
the  execution  of  a  mortgage  to  plaintifTs 
issignor,  did  not  convert  claimant's  prior 
equitable  mortgage  into  a  prior  legal 
mortgage.  Houston  Nat.  Bank  v.  Ed- 
monson &  Co.  (Ala.),  7S  So.  563. 

9  71  (s)  Priority  between  Hortgage  and 

Landlord's  Lien. 
'Code  1907,  §  4753,  authorizing  reason- 
able satisfaction  for  use  and  occupation 
of  land  in  certain  instances,  does  not 
give  vendor  of  land,  who  obtained  notes 
providing  for  lien  for  rent  on  default  of 
installments  on  purchase  price  lien  prior 

10  that  of  the  chattel  mortgagee  of  crop 
raised  on  land.  Herzfeld  v.  Hayne 
'Ala.).  76  So.  973. 

.A  landlord's  lien  for  unpaid  rent  would 
he  superior  to  a  crop  mortgage  executed 
by  the  tenant  and  would  not  be  aflected 
'^y  a  decree  foreclosing  such  mortgage, 
so  that  the  landlord  should  not  be  joined 
in  such  suit.  West  v.  Henry,  185  Ala. 
168.  64  So.  75. 
9  7<.  Priority  of  Record. 

In  trover  by  a  chattel  mortgage,  where 
defendant  claimed  under  a  chattel  mort- 
Kase  executed  March  19th  and  recorded 
^ay  2d,  and  plaintiff  under  one  dated 
March  S2d  and  recorded  April  3d.  plain- 
tiff was  entitled  to  recover  unless  when 
he  received  his  mortgage  and  parted  with 
the  consideration  therefor  he  was  charge- 
able with  notice  of  defendant's  mortgage. 
Smith  V.  Davenport  &  Co.,  12  Ala.  App. 
*i6.  69  So.  54S. 

Where  a  chattel  mortgagor  gave  plain- 
tiff a  mortgage  on  February  B,  1909, 
which  was  not  recorded  until  February 
IS.  1909.  and  the  same  mortgagor  gave 
defendant  a  mortgage  on  February  11, 
1909.  which  was  recorded  February  13, 
1909,  and  "defendant  took  his  mortgage 
without  knowledge  or  notice  of  plain- 
tiff's mortgage,  defendant's  mortgage  was 
superior  to  plaintiff's.  Neeley  v.  Rey- 
nolds. 196  Ala,  381,  72  So.  124. 

—29 


§  77.  Notice  Affecting  Priority. 
§  79. Actual  Notice. 

A  count  of  equity  will  protect  and  en- 
force the  lien  of  a  chattel  mortgage  on 
crops  against  any  purchaser  with  notice. 
Houston  Nat.  Bank  v.  Edmonson  &  Co. 
(Ala.),  75  iSo.  568. 

A  mortgage  of  crops  in  futuro  by  a 
tenant  in  possession  under  a  lease  for 
the  current  and  the  following  year  is 
good  33  against  parties  having  notice 
thereof.  Littleton  v.  Abernathy,  195  Ala, 
65,  70  So.  382,  cited  in  note  in  L.  R.  A. 
1917C,  16. 

Contract  rights  of  a  daughter  in  crops 
raised  on  land  rented  by  her  father  held 
subordinate  to  the  father's  crop  mort- 
gage if  the  daughter  had  notice  of  the 
mortgage  at  the  time  of  contracting. 
Kilgore  V.  Jones  (.Ala.  App.),  73  So.  832. 

In  detinue  to  recover  mules,  both  par- 
ties claiming  as  mortgagees  of  the  same 
mortgagor,  where  the  issue  was  whether 
or  not  defendant  had  actual  notice  of 
plaintiffs  unrecorded  mortgage  when  he 
took  his  own,  the  refusal  of  an  instruc- 
tion embodying  a  correct  statement  of 
the  law  on  the  point,  strictly  applicable 
to  the  issues  and  facts,  was  reversible 
error.  Neeley  v.  Reynolds.  496  Ala.  SSI, 
72  So.  124. 
§  8S. Record  of  Mortgage  as  Notice. 

Recording  of  a  chattel  mortgage  in 
the  county  of  mortgagor's  residence  op- 
erates as  notice  to  all  persons  of  its  con- 
tents and  of  the  lien  or  title  of  the  mort- 
gagee thereunder.  Kilgore  v.  Jones  (Ala. 
App.),  73  So.  832. 

Under  Code  1907.  §g  3373,  3376,  touch- 
ing the  notice  worked  by  the  recording 
of  mortgages,  and  providing  that  if  be- 
fore the  record  lien  on  mortgaged  per- 
sonalty is  satisfied  the  property  is  re- 
moved to  another  county,  the  mortgage 
must  be  recorded  within  three  months  in 
the  new  county,  a  chattel  mortgage,  re- 
corded in  the  county  of  the  mortgagor's 
residence,  where  the  property  was  situ- 
ated at  the  time  of  execution,  operated 
as  constructive  notice  of  the  lien  of  the 
mortgagee  while  the  chattel  remained  in 
such  county,  and  tor  three  months  after 
its  removal   into   another   county.     Argo 
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V.  Sylacauga  Mercantile  Co.,  12  Ala.  App. 
ii2.  68  So.  S34. 

Hortgages  on  Same  Cropi. — Whatever 
rights  mortgagee  acquired  through  snb- 
Bequent  mortgage  on  crops  were  subor- 
dinate to  rights  of  prior  mortgagees  ac- 
quired through  iprevtously  executed  and 
recorded  mortgage,  the  registration  of 
which  afforded  constructive  notice  to  the 
■ub sequent  mortgagee  of  its  existence. 
Metcalf  V.  Clemmons-Powers  &  Co. 
(Ala.),  76  So.  «. 

Duty  to  Notify  Sabaequent  Hortgage*. 
— There  -was  no  obligation  on  prior 
mortgagees  of  crop  to  notify  subsequent 
mortgagee  of  their  claim,  notice  of  nhich 
was  imputed  to  him  'by  registration  laws. 
Metcalf  n".  Clemmons-Powers  &  Co. 
(Ala.),  76, So.  9. 

A  miitake  in  the  middle  initial  of  the 
mortgager  of  a  truly  recorded  chattel 
mortgage  will,  under  the  statutes,  avert 
any  imputation  of  constructive  notice  to 
a  subsequent  purchaser  or  mortgagee. 
Orark  Oty  iBank  v.  Planters,  etc..  Bank, 

197  Ala.  427,  73  So,  72. 

A  bona  fide  purchaier  of  offspring  of 
mortgaged  female  animal  after  natural 
separation  from  its  mother  is  not  charged 
with  constructive  notice  of  registration 
of  mortgage  upon  the  dam,  but  takes  free 
from  such  incumbrance.  Mc  Carver  v 
Griffin,  1B4  Ala.  634,  «9  So.  930. 
S  8S.  Failure  to  File  or  Record  Mortgage. 
S  B4. Effect  in  OeneraL 

Under  Code  1907,  S  3386,  providing  that 
conveyances  of  personal  property  to  se- 
cure debts  or  to  provide  indemnity  are 
inoperative  against  purchasers  without 
notice  until  recorded,  ■  ipurchaser  who 
has  parted  with  value  before  notice  is 
entitled  to  the  protection  of  a  bona  fide 
purchaser  for  value  and  without  notice; 
but  an  innocent  purchaser  on  a  credit, 
giving  only  a  nonnegottable  promise  to 
pay,  and  who,  before  payment,  has  notice 
of  facts  sufficient  to  put  him  on  inquiry, 
is  not  entitled  to  the  protection  of  a  bona 
fide  purchaser.  Donahoo  Horse,  etc.,  Co. 
V.  Durick,  1B3  Ala.  45«,  69  So.  B45. 


S6.   Subsequent   Bona    Fide    Pur- 
chasers or  Mortgagees. 
Under    Code    1907,    §    3386,    providing 


that  conveyances  of  personal  property  to 
secure  debts  are  inoperative  against  pur- 
chasers without  notice  until  recorded,  one 
who  parts  with  something  of  value  for 
the  thing  purchased,  although  be  does 
not  pay,  or  become  irrevocably  bound  to 
pay,  the  whole  agreed  price  before  no- 
tice of  the  lien,  is  a  "bona  fide  purchaser" 
for  value,  and  to  the  extent  that  he  has 
parted  with  something  of  value,  incurred 
some  new  obligation,  relinquished  some 
security,  or  done  some  act  on  the  faith 
of  the  purchase,  which  can  not  be  re- 
tracted, and  which  would  leave  him  in  a 
worse  position  if  his  purchase  should  be 
set  aside,  and  he  is  entitled  to  protection. 
Donahoo  Horse,  etc.,  Co.  v.  Durick,  IM 
Ala.  436,  69  So.  S4S. 

Presumption  of  Ownership  from  Pos- 
sessioiL — In  the  absence  of  any  circum- 
stance reflecting  upon  the  lawfulness  of 
the  possession  of  a  horse  by  a  mortgagor, 
a  purchaser  has  the  right  to  rely  on  the 
prima  facie  presumption  of  ownership  re- 
sulting from  such  possession.  Donahoo 
Horse,  etc.,  Co.  v.  Durick,  193  Ala.  4!16,  69 
So.  ^45. 

§  87.  Actions  to  Determine  and  Establish 
Riches. 

Burden  of  PrOof.— Galliland  v.  Wil- 
liams, ISl  Ala.  173,  61  So.  291.  See  the 
title    CHATTEL    MORTGAGES,   S    87, 

vol.  3,  p.  82. 

Presumption  of  Notice  from  Record^- 
Galliland  v.  Williams,  181  Ala.  173,  61  So. 
291.  See  the  title  CHATTEL  MORT- 
GAGES, §  87.  vol.  3.  p.  82. 

Admissibility  of  Evidence. — On  an  is- 
sue as  to  whether  a  cropping  contract 
existed  between  a  tenant  and  his  son,  so 
as  to  relieve  the  son's  alleged  portion 
of  the  crop  from  the  tenant's  mortgage, 
evidence  that  the  son  was  a  minor  was 
admissible.     Maybank    v.    Lumpkin,    189 

Ala.  359,  66  So.  SB4. 

A  tenant  of  farm  land,  while  holding 
over  after  the  expiration  of  his  lease  with 
consent  ot  the  executors  of  the  owner, 
executed  a  mortgage  on  the  crop  to  be 
grown  the  following  year.  Thereafter 
the  tenant  contracted  to  purchase  the 
land,  and  gave  a  mortgage  upon  it  and 
the  crop  to  be  grown,  for  the  purchase 
money.     There   was   evidence   that   while 


ranv  Google 


5§  87-93 


Chattel  Mortgages 


451 


boIdJog  over  with  consent  of  the  execu- 
tors and  before  he  contracted  to  pur- 
chase, the  tenant  prepared  the  land  for 
cnltivation.  Held,  that  such  evidence  vas 
admissible  to  show  that  at  such  time  the 
tenant  had  an  interest  in  the  land,  so  that 
the  crop  mortgage  iirst  executed  by  hitn 
would  be  a  specific  lien  on  the  cropa 
erown.  Shotts  v.  Cooper  (Ala.).  Ti  So. 
3S3. 

In  a  contest  as  to  the  priority  of  chat- 
tel mortgages,  the  fact  that  the  record 
of  plaintiff's  mortgage  showed  the  mort- 
gagor to  be  "Sam mi e"  Prewitt,  when  in 
fact  bis  name  was  "Soonie"  Prewitt,  did 
not  render  the  record  inadmissible;  it 
being  open  to  the  jury  to  infer  that  the 
variance  Was  a  mere  clerical  error,  and 
there  being  evidence  that  defendant  had 
actual  notice  of  the  mortgage  when  it 
acquired  its  subsequent  mortgage.  An- 
ders Mercantile  Co.  v.  Rice  Bros.,  187 
Ala.  W8,  6S  So.  388. 

Sufficiency  of  Evideoce. — In  trover,  ev- 
idence held  to  warrant  finding  of  implied, 
if  not  express,  contract  on  part  of  ex- 
ecutors to  allow  tenant  to  hold  over  for 
another  year,  and  so  to  give  validity  to 
crop  mortgage  which  was,  prior  to  other 
mortgages  on  the  land  and  crop,  ex- 
ecuted by  tenant  who  thereafter  con- 
tracted to  purchase  land.  Shotts  v. 
Cooper  (Ala.),  74  So.  353. 

In  detinue  fey  the  mortgagee  of  a  mare 
for  a  toll  born  during  the  lite  of  the  in- 
cumbrance, which  plaintiff  had  bought 
from  the  mortgagor  after  separation 
from  the  mother,  evidence  held  to 
charge  defendant  with  knowledge  that  the 
colt  was  subject  to  the  mortgage  on  the 
dam.  McCanrer  v.  Griffin,  194  Ala.  634, 
«9  So.  920. 

Qneations  for  Jurjr. — McAdams  &  Co. 
i:  Smith,  8  Ala.  App.  515,  92  So.  1000. 
.See  the  title  CHATTEL  MORTGAGES 
{  87,  vol.  3,  p.  83. 

It  is  a  question  for  the  jury  in  spite  of 
apparently  conflicting  testimony  of  the 
mortgagor  of  crops  whether  he  had  at 
the  time  of  the  execution  of  the  mort- 
gage a  present  interest  in  the  land  on 
which  they  were  to  'be  raised.  Littleton 
;■.  Abernathy,  19S  Ala.  «5,  70  So.  282. 

Where,  under  the  evidence  in  an  ac- 
tion asainst  a  mortgagee   for  conversion 


of  plaintiffs  interest  in  the  mortgaged 
crop,  the  question  whether  plaintiff  knew 
of  the  mortgage  at  the  time  of  contract- 
ing was  for  the  jury,  it  was  error  to  re- 
fuse instructions  submitting  the  mortgage 
and  plaintiff's  knowledge  thereof  to  the 
consideration  of  the  jury.  Hairslip  i: 
Brannum  (Ala.),  73  So.  464. 

IV.  RIGHTS  AND    LIABILITIES    OF 

PARTIES. 
§  U.  PotacHJon  or  Control  Of  Property. 
§  88. Before  Default  in  General. 

Unless  the  mortgagor  reserves  the 
right  to  the  possession  of  the  mortgaged 
property  until  default,  the  effect  of  a 
chattel  mortgage  is  to  at  once  vest  in  the 
mortgagee  the  title  to,  and  right  to  im- 
mediate possession  of.  such  property. 
Bank  v.  Freeman  (Ala.),  75  So.  325;  Mor- 
ton V.  Hovater,  11  Ala.  App.  413,  66  So. 
939. 
§  90. Proviiioiu  of  Mortgage. 

The  authority  to  seize  the  property 
given  by  a  mortgage  stipulation  was  not 
extinguished  by  a  subsequent  extension 
note,  expressly  slating  it  did  not  release 
the  mortgage;  such  note  showing  it  was 
a   mere    supplementary  assurance.     Bank 

V.  Freeman  (Ala.),  75  So.  325. 
§  »1. After  Defaidt. 

Right  of  Mortgagee  to  PosBCstion.  — 
Black  *.  Slocumb  Mule  Co.,  8  Ala.  App. 
440,  62  So.  308.  See  the  title  CHATTEL 
MORTGAGES.  S  91,  vol.  3.  p.  84. 

Remedies  of  Mortgagor.— Where  there 
was  a  valid  mortgage  conveying  title  and 
right  to  possession  to  mortgagee,  the 
mortgagor  had  given  possession  to  the 
mortgagee,  and  law  day  had  passed  which 
gave  mortgagee  the  right  to  sell,  the 
mortgagor,  having  neither  title,  posses- 
sion, nor  right  to  immediate  possession, 
could  not  maintain  trespass,  trover,  or 
detinue  against  the  mortgagee.  Line- 
ville  Nat.  Bank  v.  Weaver  (Ala.  App.), 
78  So.  461. 
§  n.  Use  and  Disposition  of  Property  or 

§  93. By  Mortgagor. 

Under  Code  1907.  g  4091,  subds.  2,  3. 
limiting  the   interest   of  a   mortgagor  of 
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personalty  subject  to  execution  sale  to 
the  equity  of  redemption  and  to  a  right 
to  the  possession,  a  mortgagee  of  a 
mule,  under  the  provisions  of  the  mort- 
gage, had  no  right  of  possession  prior 
to  the  law  day  of  the  mortgage,  and 
hence  could  not  recover  from  an  execu- 
tion purchaser  of  the  equity  of  redemp- 
tion the  reasonable  rental  value  of  the 
mule  between  the  date  of  the  levy  and 
the  mortgage  law  day.  Horton  v.  Hova- 
ter,  11  Ala.  App,  413.  66  So.  »3S. 

§  H^.  Bj-    Mortgagee    or    Truttee 

after  Default. 

Where  there  was  valid  mortgage  con- 
veying title  and  right  to  possession  to 
mortgagee,  mortgagor  had  given  posses- 
sion to  the  mortgagee,  and  law  day  had 
passed  which  gave  the  mortgagee  right' 
to  sell,  the  mortgagor,  if  the  mortgagee 
sold  the  property  without  authority, 
could  recover,  in  action  for  money  had 
and  received,  difference  between  what  it 
sold  for  and  amount  owing  on  the  -mort- 
gage debt.  Lineville  Nat.  Bank  v.  Wea- 
ver (Ala,  App.),  78  So.  461. 
§  95.  Conversion  of  or  Injury  to  Prop- 
erty, 
§  96. By  Mortgagee  or  Trustee. 

Persons  Liable.— Snead  v.  Scott,  182 
Ala.  97,  62  So.  36.  See  the  title  CHAT- 
TEL MORTGAGES.  §  96.  vol.  3.  p.  86. 

Where  a  third  person  in  possession  of 
a  chattel  mortgage  took  possession  of 
the  chattels  against  the  protest  of  the 
mortgagor,  who  had  paid  the  mortgage, 
and  delivered  the  same  to  the  mortgagee, 
who  sold  the  property,  the  mortgagee 
was  estopped  from  denying  the  agency 
of  the  third  person,  and  the  mortgagee 
and  the  third  person  were  jointly  liable 
for  converting  the  property.  McDougal 
f.  Alston.  190  Ala.  78,  66  So.  683,  cited  in 
note  in  L.  R.  A.  1915E,  197. 
§  87.  By  Third  Persons. 

Right  of  Action.  —  Though  a  chattel 
mortgagee  or  transferee  has  only  an 
equity  where  mortgaged  chattel  is  deliv- 
ered to  either,  held,  that  he  has  such  a 
title  as  will  support  trespass  or  trover,  or 
detinue  against  a  third  person.  Baker, 
etc.,  Co.  V.  .American  Agri.  Chemical 
Co.  (Ala.),  77  So.  866. 


Liability  for  Conversion.  —  Where  the 
proceeds  of  that  part  of  cotton  which  de- 
fendant directed  the  grower  to  sell  and 
bring  to  him  went  in  satisfaction  of  a 
landlord's  lien  superior  to  plaintiffs  mort- 
gage, defendant  is  not  liable  for  a  con- 
version.    Dixie  Fertilizer  Co.  f.  Teasley, 

14  .Ala.  App.  383,  69  So.  988. 

In  trover  for  conversion  of  a  mort- 
gaged chattel,  where  the  conversion  was 
worked  by  a  purchase,  and  the  defendant 
merely  loaned  the  money  to  effect  it,  ac- 
quiring no  interest  in  the  chattel,  he  was 
not  liable.  .\rgo  v.  Sylacauga  Mercan- 
tile Co.,  12  Ala.  App.  442.  68  So.  534. 

S.,  to  secure  an  indebtedness  to  W.,  de- 
livered to  him  a  mortgage  covering  his 
entire  crop  of  cotton  for  a  year,  and 
thereafter  delivered  to  W„  in  part  pay- 
ment of  the  indebtedness,  after  maturity 
of  the  mortgage,  three  bales  of  cotton 
covered  by  it.  The  mortgage  was  re- 
corded, and  a  second  mortgagee  had  no- 
tice of  its  existence  when  he  took  his 
mortgage,  which  stated  that  there  was  no 
incumbrance  except  the  mortgage  to  W., 
W.,  after  delivery  of  the  cotton  to  him  b)' 
5.,  sold  and  delivered  to  defendant  for 
the  market  value  of  the  cotton,  which  de- 
fendant paid  in  full.  Held,  that  defend- 
ant was  not  liable  to  the  second  mort- 
gagee for  damages  for  wrongfully  tak- 
ing the  cotton.  Home  Supply  Co.  o. 
Almon  (Ala.  App.).  76  So.  473. 
§  98.  Actions  for  Possession  of  Property- 

§  99.  Between  Parties  to  Mortgage. 

§  99  (1)  In  General. 

Right  of  Action.— Black  v.  Slocumb 
Mule  Co..  8  .-Ma.  .App.  440,  62  So.  SOS. 
See  the  title  CHATTEL  MORTGAGES, 
§  SO  (1),  vol.  3.  p.  87. 

Remedies.  —  A  chattel  mortgagee  has 
three  several  remedies  against  the  mort- 
gagor: .An  action  at  law  for  the  debt;  an 
action  to  recover  possession;  and  a  fore- 
closure of  the  mortgage,  and  sale  of  the 
property.  Ex  parte  Logan,  IS5  Ala.  525, 
64  So.  570,  denying  certiorari  Logan  v. 
Smith  Bros.  &  Co.,  9  Ala.  App.  459.  63 
So.  766. 
§  99  (8)  Defense. 

Breach  of  Warranty.  —  Under  Code 
1907,    §    3791,    providing    what     may    be 
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pleaded  when  detinue  is  brought  by  a 
mortgagee  or  a  vendor  in  a  contract  of 
condiitonal  sale,  in  action  of  detinue, 
plaintiff  claiming  under  a  chattel  mort- 
gage executed  by  defendant,  had  the 
right  to  plead  breach  of  warranty  made 
by  plaintiff  as  to  the  soundness  of  the 
property,  the  price  of  which  constituted 
the  consideration  of  the  mortgage  relied 
on  by  plaintiff.  Hood  i-.  Jenkins  (Ala, 
App.).  75   So.   871. 

Resdssi'on  of  Contract  —  Under  Code 
190T,  §  3791.  providing  what  may  be 
pleaded  in  detinue  <by  .a  mortgagee  or 
vendor,  in  detinue  for  recovery  of  mare 
sold  to  defendant,  the  defense  of  rescis- 
sion of  contract  of  purchase,  for  price  of 
which  the  mortgage  on  which  suit  was 
founded  was  executed,  was  available  to 
Wendant.  Dean  v.  Brown  (Ala.),  78 
So.  966. 

\  99  (4>  Pleading. 

In  detinue  a  plea  that  plaintiff  claimed 
the  property  under  a  mortgage,  and  that 
defendant  alleged  that  plaintiff,  through 
its  agent,  fraudulently  procured  defend- 
ant's signature  thereto,  in  that  the  agent 
Falsely  told  defendant  at  the  time  he 
signed  the  mortgage  that  it  did  not  cover 
the  property  sued  for,  that  defendant  re- 
lied on  such  representation,  and.  wholly 
relying  thereon,  signed  the  mortgage 
iviibout  knowing  that  it  contained  or 
conveyed  the  property  sued  for.  was  not 
demurrable.  Hoobler  v.  International 
Harvester  Co..  185  Ala.  533.  64  So.  567. 

-A  plea  in  detinue  alleging  that  plain- 
tiff claimed  under  a  mortgage  which  de- 
fendant had  been  induced  by  plaintiff's 
agent  to  sign  under  specified  circum- 
stances, but  which  failed  to  deny  that 
defendant  knew  he  was  signing  a  mort- 
gage, and  did  not  allege  that  plaintiff's 
agent  made  any  false  or  fraudulent  rep- 
resentations as  to  the  contents  thereof. 
was  insufficient,  since  defendant  would  be 
presumed  to  know  the  full  import  and  ef- 
fect of  the  mortgage.  Hoobler  v.  Inter- 
national Harvester  Co..  185  .Ala.  533.  64 
So.  S67. 
S  98  (S)  Evidence. 

In  detinue  by  mortgagee  against  mort- 
gagor   to   recover  mules   sold   by  plaintiff 


D  defendant,  the  latter  pleading  breach 
f  warranty,  evidence  as  to  value  of  prop- 
erty involved  held  to  sustain  verdict  for 
plaintiff.  Hood  v.  Jenkins  (Ala.  App.),  75 
So.  «71. 

Under  Code.  §§  3789,  3791,  touching 
detinue  by  a  mortgagee  or  vendor,  and  § 
4899,  providing  that  payment  of  a  mort- 
gage debt  divests  the  title  passing  by  the 
lortgage,  in  detinue  by  a  chattel  mort- 
gagee, where  there  was  no  objection  to 
the  issues  raised  by  the  plea  of  the  gen- 
eral issue  with  leave  to  give  in  evidence 
r  matters  which  would  be  a  good 
defense,  defendant  mortgagor  could  prove 
that  the  mortgage  debt  was  not  due,  as 
well  as  prove  payment  as  a  complete  de- 
fense, and  put  in  issue  the  amount  due 
on  the  debt,  and  prove  a  set-off  or  count- 
erclaim, while  proof  of  tender  of  an  in- 
stallment of  the  mortgage  debt,  payable 
by  installments,  made  after  suit  brought, 
was  admissible  as  tending  to  show  a  re- 
duction of  the  amount  due  on  the  debt. 
Weriheimer  Bag  Co.  v.  Hill,  14  Ala.  App. 
623,  71  So.  618. 
§  98  (fl)  Questions  for  Jury. 

In  detinue  by  a  mortgagee  against  his 
mortgagor,  where  defendant  pleaded 
breach  of  warranty  by  plaintiff  as  to  the 
soundness  of  the  property,  the  purchase 
price  of  which  constituted  the  considera- 
tion of  the  mortgage,  the  defense,  if  sus- 
tained, reduced  the  amount  of  the  mort- 
gage debt  by  the  difference  between  the 
agreed  price  of  the  properly  and  the  real 
value  at  time  of  sale.  Hood  v,  Jenkins 
(Ala.  App.).  75  So.  871. 
§  90  (7)  Instructions. 

In  detinue  by  a  chattel  mortgagee  to 
recover  the  chattels,  where  defendant 
pleaded  payment  of  the  mortgage,  it  was 
proper  to  give  a  charge  stating  the  -pro- 
vision of  Code  1907.  §  4899,  that  payment 
of  a  mortgage  debt  divests  the  title  pass- 
ing by  the  mortgage.  Hampton  v.  Tant 
(Ala.  App.),  73  So.  825. 

In  detinue  to  recover  chattels  claimed 
by  plaintiff  under  a  mortgage,  evidence 
held  sufficient  to  warrant  submitting  to 
the  jury  the  question  whether  receipts 
given  by  plaintiff  represented  payments 
on  the  mortgage  debt.  Hampton  v.  Tant 
(Ala.  App.),  73  So.  825. 
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§  100. Against  Third  Persona. 

Right  oE  Action.  —  Though  a  chattel 
mortgage  or  transferee  has  only  an  equity 
where  mortgaged  chattel  is  delivered  to 
either,  held,  that  he  has  such  a  title  as 
will  support  detinue  against  a  third  per- 
son. Baker,  etc.,  Co.  v.  American  Agri. 
Chemical  Co.   (Ala.),  77   So.  866. 

Horse  dealers,  whose  predecessors  had 
purchased  animals  from  defendant,  gave 
defendant  a  chattel  mortgage  on  a  horse 
later  acquired  hy  plaintilT.  At  the  same 
time  they  mortgaged  other  animals  to 
defendant.  On  breach  of  condition,  de- 
fendant took  the  horse  from  plaintiff. 
Held,  that  in  an  action  to  recover  the 
horse,  evidence  that  defendant  had  au- 
thorized plaintiff's  predecessors  to  sell 
mortgaged  animals  was  improperly  ad- 
mitted, notwithstanding  defendant  put  in 
evidence  the  second  mortgage.  Steagall 
— Cheairs  Fertilizer  Co.  v.  Kennedy,  192 
Ala.   548,   68   So.   862. 

§  101.  —  Between  Mortgagees. 

Though  a  mortgage,  unless  it  is  duly 
registered,  may  be  declared  void  by  atat- 
ute.  notice  is  equivalent  to  registration, 
and  a  subsequent  incumbrancer  or  pur- 
chaser with  notice  can  not  avoid  the 
lien  of  the  unrecorded  mortgage.  Nee- 
ley  I'.  Reynolds,  196  Ala.  581,  72  So,  134. 
§  im.  Actions  for  Damages. 
§  108. Between  Parties  to  Mortgage. 

Right  of  Action.  —  After  condition 
broken,  a  chattel  mortgagee  can  not 
maintain  trover.  Harmon  v.  Dothan  Nat. 
Bank.   186  .Ala,  360,  64  So.  621. 

Burden  of  Proof.— .\  chattel  mortgagor 
suing  for  the  wrongful  taking  of  the 
mortgaged  chattels  on  the  theory  that 
the  debt  had  been  paid,  has  the  burden 
of  proving  payment.  McDougal  v.  Al- 
ston.   190   Ala.    78.   66  So.    683. 

Sufficiency  of  Evidence.  —  Snead  v. 
Scott,  182  Ala.  97,  62  So.  36,  See  the  title 
CHATTEL    MORTGAGES.    §    103.    vol. 

3.  p.  93. 

§  104. Against  Third  Persons. 

§  10«  (I)  Iti  General. 

Right  of  Action. — As  to  all  the  world 
except     the     mortgagee,     the    mortgagor 

holds    the    legal    title     upon    which,    as 


against  a  third  person,  he  can  maintain 
either  trespass  or  trover.  Butler  Cotton 
Oil  Co.  V.  Campbell  &  Son  (Ala.  App.), 
78  So.  643, 

B.  cultivated  M.'s  land  under  an  agree- 
ment for  a  division  of  the  crops  making 
them  tenants  in  common  thereof.  B. 
gave  plaintiff  a  mortgage  on  his  interest 
in  the  crops  to  be  raised,  and,  pursuant 
thereto,  turned  over  to  plaintiff  a  bale  of 
cotton  by  depositing  it  in  a  warehouse. 
M,,  before  the  maturity  of  the  mortgage 
by  a  detinue  proceeding,  to  which  plain- 
tiff was  not  a  party,  obtained  possession 
of  the  cotton,  sold  it,  and  applied  B.'s 
interest  on  a  debt  for  which  he  had  no 
lien.  Held,  that  while  ordinarily  a  mort- 
gagee can  not  recover  in  trover  for  a 
conversion  prior  to  the  maturity  of  his 
mortgage,  plaintiff  by  the  delivery  of  the 
cotton  to  him  acquired  title  to  B.'s  inter- 
est therein,  and  hence  had  such  a  title 
and  right  to  possession  as  would  sup- 
port trover.     Johnson  v.  McFry.    14   .Ma. 

App,   170,  68  So.  716. 

Where  plaintiffs  mortgage  u'as  not 
due.  and  it  was  not  then  entitled  to  pos- 

action  tor  its  conversion.  Dixie  Ferti- 
lizer Co.  r.  Teasley,  14  Ala.  App.  233, 
69   So.  »88, 

A  second  mortgagee  of  chattels  has  a 
mere  lien,  as  against  a  prior  mortgagee, 
which  will  not  support  an  action  of 
trover  against  the  prior  mortgagee  and 
those  holding  under  him.  Butler  Cotton 
Oil  Co.  V.  Campbell  &  Son  (Ala.  .\pp.), 
78  So,  843, 

Same  —  Joint  Action  tor  KUUng  of 
Horae. — The  mortgagor  and  mortgagee 
of  a  past-due  mortgage  of  a  horse,  which 
was  left  in  the  mortgagor's  possession. 
may  jointly  maintain  trespass  for  the 
killing  of  the  horse  by  a  railroad  train, 
under  an  allegation  that  the  horse  was 
their  property,  since  those  having  sepa- 
rate interests  in  a  chattel  may  join  to  re- 
cover for  an  injury  thereto,  and,  if  the 
mortgagor  is  only  a  bailee  for  the  mort- 
gagee, he  has  a  right  of  action  for  injuries 
to  his  interest  given  by  him  by  Code 
1907.  §  2464.  Southern  R,  Co,  V.  Chamb- 
'ess.  10  Ala,  .'^pp,  326,  05  So.  417,  cited  in 
note  in  Ann.  Cas.  1917D,  554. 
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Liability  for  Conversion. — When  any 
person  converts,  after  gathering,  crops 
which  were  mortgaged  before  planting,  hs 
is  liable,  if  he  has  actual  or  constructive 
notice  of  the  lien,  in  an  action  tor  de- 
struction of  the  lien,  or  in  detinue  for 
the  specific  product,  or  in  trover  for  con- 
version. Pinckard  v.  Cassels,  195  Ala. 
SS3.  70  So.  153. 
S  IM  (S)  Evidence. 

Borden  of  Proof, — In  action  for  pre- 
venting enforcement  of  equitable  mort- 
gage on  crops,  plaintiff  must  show  that 
the  crops  converted  by  defendant  were 
grown  on  land  in  which  mortgagor  had 
an  interest  when  the  mortgage  was 
given.  Benson  Hdw.  Co.  v.  Wilder  Mer- 
cantile Co.,  197  Ala.  703,  73  So.  4. 

In  detinue  and  trover  by  a  chattel 
mortgagor  against  a  purchaser  from  the 
chattel  mortgagee  who  set  up  no  claim 
to  the  property,  except  under  the  fore- 
closure of  such  .mortgage,  such  purchaser 
Iiad  the  burden  of  proving  the  mortga- 
gor's consent  that  the  mortgage  should 
Stand  as  security  for  claims  or  debts  not 
mentioned  therein  and  for  the  payment 
of  which  the  mortgage  was  foreclosed. 
and  hence  an  instruction  that  the  burden 
was  on  defendant  to  prove  the  correct- 
ness of  items  not  authorized  by  the  mort- 
gage was  proper.  Hodges  v.  Kyle,  9 
Ala.  App.  449,  63  So.  761. 

Sufficiency  of  Evidence.— In  trover  by 
subsequent  mortgagees,  whose  mortgage 
was  given  in  1914,  for  the  conversion  of 
that  year's  cotton,  against  mortgagees 
whose  mortgage  was  executed  in  1913, 
evidence  held  to  show  that  at  the  time 
defendant's  crop  mortgage  was  given  the 
mortgagor  had  no  contract  or  lease  en- 
titling him  to  possession  of  the  land,  and 
hence  the  earlier  mortgage  passed  no 
title.  Pinckard  v.  Cassels,  195  Ala.  353, 
70  So.  1S3.  cited  in  notes  in  L.  R.  A. 
1917C,   15.  16. 

In  an  action  for  penalty  for  failure  to 
satisfy  a  mortgage,  evidence  held  to  pre- 
sent a  question  for  the  jury  as  to  whether 
payment  of  the  debt  to  the  firm  in  ques- 
tion satisfied  a  mortgage;  there  remain- 
ing an  indebtedness  to  one  of  the  firm. 
Denton  Bros.  v.  Foster,  195  Ala.  53,  70 
So.  152. 


§  101  (S)  Damages. 

Where,  in  trover  for  conversion,  plaia- 
ti^s  title  is  based  on  a  chattel  mortgage, 
the  measure  of  damages  is  the  mortgage 
debt  and  interest  not  to  exceed  the  value 
of  the  property.  Jones  v.  White,  189 
Ala.  63S,  66  So.  60S. 


;  los.  • 


•  Between  Hortgageea, 


Burden  of  Proof,— Where  plaintifT  in 
an  action  for  the  conversion  of  a  bale  of 
cotton,  and  the  seed  out  of  same,  relied 
on  a  mortgage  covering  the  mortga- 
gor's "entire  crops,  cotton  and  produce, 
and  all  rents  accruing  to  us  for  *  *  *  each 
•  •  •  year  in  this  county  in  which  we 
now  reside,  until  paid,"  the  burden  was  on 
the  plaintiff,  by  reason  of  the  uncertainty 
of  such  description,  to  prove  not  only 
that  the  cotton  and  seed  described  in  the 
complaint  were  raised  by  the  mortgagor 
in  the  county,  but  that  it  was  raised  on 
lands  in  which  the  mortgagor  had  a  pres- 
ent interest  when  he  gave  the  mortgage. 
Smith  V.  Davenport  &.  Co.,  IS  Ala.  App. 
458,  68  So.  545. 

Sufficiency. — In  an  action  for  damages 
for  desfroying  a  lien  on  a  certain  crop, 
evidence  held  to  sustain  a  finding  that, 
at  the  time  of  the  execution  of  plaintifFi 
mortgage,  the  mortgagor  had  a  posses- 
sory interest  in  the  land,  authorizing  him 
to  execute  the  mortgage  on  the  crop  to 
be  grown.  Anders  Mercantile  Co.  v. 
Rice  Bros.,  187  Ala.  468,  65  So.  388,  cited 
in  note  in  L.  R.  A.  1917C,  14. 

V.  RIGHTS  AND  REMEDIES  OP 
CREDITORS. 
§  107.  Retention  of  Posaeasion  by  Mort- 
gagor, 
§   110.  ^—   Reservation     of     Posaes^n, 
Power  of  Sale,  or  Use. 

Sale  by  Mortgagor  in  Usual  Course  of 
Trade. — .\  mortgage  taken  on  a  stock  of 
goods  with  an  understanding  that  the 
mortgagor  is  to  continue  in  business  in 
charge  of  the  goods,  necessarily  dispos- 
ing of  them  from  time  to  lime,  is  fraudu- 
lent and  void  as  to  present  and  subse- 
quent creditors  of  the  mortgagor.  Gray, 
etc.,  Hdw.  Co.  V.  Guthrie  (Ala.).  75  So. 
318;  Farmers'  State  Bank  v.  Kirkland 
(Ala.),  75  So.  894. 
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I   115.  Failure  to  File  or  Record  Mort- 
gage. 

I  117.  Creditors  Entitled  to  Pro- 
tection. 
Code  1907,  §  3386,  providing  that  chat- 
tel mortgages,  not  recorded  as  directed 
by  law,  shall  be  inoperative  against  cred- 
itors and  purchasers  without  notice,  ap- 
plies only  to  subsequent  and  not  exist- 
ing creditors.     Hill  v.    Renlz    (Ala.),   TS 

So.   881. 

§  119.  Actions  to  Determine  and  Estab- 
lish Rights. 
Direction  of  Verdict.— In  trover  for  a 
mule  mortgaged  by  N.  to  plaintiff,  taken 
by  defendant  on  execution  against  N.  and 
W.,  when  there  was  evidence  support- 
ing defendant's  contention  that  the  mule 
belonged  to  W,  and  that  mortgage  was 
void  as  against  creditors,  affirmative 
charge  for  plaintiff  should  not  have  been 
given.     Chenault    v.    Stewart    (Ala.),    73 

So.  501. 

Burden  of  Proof.— Plaintiff,  in  attach- 
ment against  mules  as  property  of  his 
debtor,  had  the  burden  of  proving  that 
property  was  liable  to  process,  and  that 
he  was  a  subsequent  creditor  within  the 
protection  of  the  recording  statutes,  Code 
1907,  §  3386.     Hill  V.  Rent!  (Ala.),  78  So. 

S8t. 

Sufficiency  of  Evidence. — In  a  suit  to 
foreclose  a  mortgage  on  stock  of  goods, 
attacked  as  fraudulent,  evidence  held  to 
show  that  the  mortgaged  property  was 
intended  by  both  parties  to  be  used  in  the 
mortgagor's  business.  Gray,  ■  etc.,  Hdw. 
Co.  t:  Guthrie  (.\la.>,  75  So.  318. 

VI.  ASSIGNMENT     OF    MORTGAGE 

OR  DEBT. 
9  ISO.  Requisites  and  VaJiditjr  in  General. 

Though  a  written  assignment  of  a  crop 
mortgage  was  insufficient  to  carry  the 
legal  title,  yet  where  the  mortgage  and 
a  note  secured  thereby  was  delivered  to 
the  assignee  he  took  an  equitable  title. 
Roy  V.  Greil  (Ala.  App.l.  77  So.  6*. 
S  l>3.  Rights  and  Liabilities  of  Parties. 
§  13S.  Property  Mortgaged. 

Transfer  of  Legal  Title.— The  transfer 
■by   indorsement  or  assignment   of  a   note 


and  the  chattel  mortgage  securing  it, 
though  the  transfer  is  for  collateral  se- 
curity only,  prima  facie  passes  to  tfae 
transferee  the  legal  title  to  the  mortgaged 
chattels.  Baker,  etc.,  Co.  v.  American 
Agri.  Chemical  Co.  (Ala.),  77  So.  H66. 

RedeliTerjr  of  Hortgages  for  Collection. 
— Plaintiff  sold  fertilizer  to  a  merchant 
who  sold  it  to  farmers  and  took  from 
them  notes  and  mortgages  on  their  cropi 
and  other  personalty  as  security,  and  by 
a  prearrangement  transferred  the  mort- 
gages to  plaintiff  as  collateral  security. 
Subsequently  plaintiff  redelivered  the 
notes  and  mortgages  to  the  merchant 
under  an  agreement  whereby  it  appointed 
the  merchant  its  trustee  to  collect  tb; 
notes  and  mortgages  for  it.  Held,  that 
when  the  merchant  received  cotton  from 
the  several  mortgagors  for  sale  and  cred- 
it on  their  accounts,  his  possession  was 
the  possession  of  plaintiff.  Baker,  etc., 
Co.  V.  American  Agri.  Chemical  Co. 
(Ala.).  77  So.  «66. 

On  default  in  payment  of  the  mortgage 
debt,  the  transferee  of  a  chattel  mortgage 
may  exercise  all  the  rights  of  [the  mort- 
gagee, including  the  right  to  take  and 
hold  possession  of  the  chattels.  Baker, 
etc.,  Co.  V.  American  lAgri.  Chemical  Co. 
(Ala.),  77  So.  866. 
§  ISB.  Actions  b;  or  against  Assignees, 

Right  of  Action  by  Assignee.— An  as- 
signee of  a  chattel  mortgage  succeeded 
to  all  the  mortgagee's  rights  against  the 
mortgagors,  including  the  right  to  bring 
detinue  for  the  property.  Stevens  v.  Ro- 
mano. 10  -Ma.  .App.  601,  65  So.  713. 

Same  —  Repurchase  of  Mortgage  by 
Mortgagee.— Where  one  took  a  rent  note 
and  crop  mortgage,  and  transferred  them 
to  another,  and  after. Hhey  tell  due  and 
the  crop  had  been  sold  purchased  them 
back,  he  can  not  recover  for  conversion 
of  the  crop  by  mortgagors,  purchaser  and 
another,  where  he  does  not  sue  as  as- 
signee. Gil  breath  r.  Cope  land  (Ala. 
App.),  77  So.  58. 

Same — Validity  of  Assignment  —  As- 
signment of  a  mortgage  on  mules  signed 
by  the  "A.  C.  S.  Company,"  the  mort- 
gagee, by  "J.  W.  C,"  without  evidence 
to  show  whether  the  mortgagee  was  a 
corporation  or  a  partnership,  and  withont 
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proof  of  authority  of  J.  W.  C.  to  assign 
'  the  mortgage,  is  insufficient  to  support 
ilelinue  by  the  assignee  to  recover  the 
mules,  Columbus  Grocery  Co.  v.  Prince, 
1»7  Ala.  634,  73  So.  333. 

Sune— Transfer  by  Delivery  Merely. — 
Transfer  of  mortgage  by  delivery  merely, 
without  written  assignment,  does  not 
pass  legal  title,  so  as  to  authorize  ac 
9t  law  in  the  transferee's  name  for  the 
property.    Sanders  v.  Rogers  (Ala.  App.), 

77  So.  69. 

Sam^-EquitiAle  Assignee. — An  equi- 
table assignee  of  a  chattel  moTtgage  may 
sue  in  case  for  the  destruction  of  the 
mortgage  lien.  Lowery  v.  iHaley.  12  Ala. 
App.  448,  68  So.  539. 

Action  by  Equitable  Assignee. — Where 
a  chattel  mortgagee  under  the  terms  of 
ihe  mortgage  has  legal  title  to  the  prop- 
erly, and  is  entitled  to  immediate  pos- 
session, his  equitable  assignee  can  bring 
Irorer  in  the  name  o(  the  mortgagee  for 
the  conversion  thereof.    Lowery  v.  Haley, 

\%  Ala,   App.  448,  68   So.  539. 

A  transfer  of  a  chattel  mortgage  before 
maturity  by  jJelivery  and  indorsement  of 
it  and  the  note,  which  was  a  part  thereof, 
as  collateral  security  for  a  loan  not  yet 
dne,  vests  in  the  transferee  only  the  equi- 
table title,  and  he  can  not  sue  in  his  own 
name  in  trover  for  the  conversion  of  the 
property,  Lowery  v.  Haley,  12  Ala.  App. 
<«,  68  So.  S39. 

VIL  REMOVAL    OR   TRANSFER    OF 
PROPERTY   BY   MORTGAGOR. 

(A)  RIGHTS  AND   LIABILITIES  OF 

PARTIES. 
{  130.  Consent  of  Mortgagee  to  Sale. 

Mortgagee  of  perishable  chattels,  re- 
fusing consent,  necessary  under  Code 
I9OT,  \  7423,  for  their  sale,  an  implied 
contract  that  he  shall  buy  them  is  raised. 
Gulfport  Fertilizer  Co.  v.  Jones  (Ala. 
App.),  73   So.   145. 

Mortgagor  of  perishable  chattels,  to 
iTail  himself  of  implied  contract  of  the 
mortgagee,  refusing  necessary  consent 
for  their  sale,  to  buy  them,  must  acquit 
himself  of  fault  or  negligence.  Gulfpo't 
Fertilizer  Co,  v.  Jones  (Ala,  App.),  73  So, 


§  131.  Rights  >and  LiabilitieB  of  Purchasar 
or  Transferee. 

§  138. As  to  Mortgagee  in  General. 

Removal  from  County— Sale  and  Pur- 
chase.— Hutto  V.  Garner.  7  Ala,  App,  412, 
61  So,  477,  See  the  title  CHATTEL 
MORTGAGES,  |  132,  vol.  3,  p.  109. 

Sale  of  Mules  to  Neighboring  Resi- 
dents.— Proof  by  the  assignee  of  a  chattel 
mortgagee  that  the  purchaser  of  the 
mortgaged  mules  had  sold  them  again, 
but  that  they  were  sold  to  persons  living 
nearby  who  openly  kept  them  on  their 
premises,  is  not  sufficient  to  support  a 
recovery  for  destruction  of  the  lien  of 
the  mortgage,  since  to  support  such  re- 
covery, it  must  appear  that  the  property 
has,  in  some  way,  been  put  beyond  the 
reach  of  the  mortgagee,  not  merely  that 
it  has  been  converted.  Lowery  v.  Haley, 
12  Ala.  App.  448,  68  So.  539. 

Purchase  with  Notice, — One  who,  with 
notice,  purchases  from  a  purchase-money 
mortgagor  part  of  the  mortgaged  prop- 
erty in  payment  of  his  pre-existing  debt 
is  liaphfe  for  the  value  of  the  property  to 
the  mortgagee;  such  a  transaction  not  be- 
ing authorized  by  the  right  given  by  the 
mortgage  to  the  mortgagor  to  swap  or 
exchange  the  mortgaged  property.  Bright 
r.  Mack,  197  Ala.  214,  72  So.  433. 

A  partnership  which  received  person- 
alty from  a  member  thereof  with  notice 
of  an  outstanding  mortgage  took  subject 
to  the  mortgage.  Gossett  v.  Morrow,  187 
Ala.  3B7,  65  So.  836. 

Delivery  of  Crop  to  Mortgagee.  — 
Where  an  unplanied  crop  comes  into  ex- 
istence and  is  delivered  to  mortgagee. 
his  legal  title  is  complete,  and  he  may 
maintain  detinue,  etc.,  against  any  one 
disturbing  his  possession,  and  if  before 
delivery  the  mortgagor  or  his  assignee, 
with  knowledge  of  the  mortgage  lien, 
receive  and  dispose  of  it.  both  will  bs 
liable  to  mortgagee  for  its  value.  Hous- 
Nat,  Bank  v.  Edmonson  &  Co,  (Ala.), 
75  So.  568. 

A  provision  in  a  chattel  mortgage  al- 
lowing mortgagors  to  swap  or  exchange 
mortgaged  property,  the  property  se- 
cured in   exchange  to   stand   in  place  of 

.changed  property,  does  not  render  the 
mortgage    void   as    to    purchasers   of  the 
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property  not  bona  fide  purchasers.  Bright 
V.  Mack,  197  Ala.  314,  72  So.  433. 

MortEBKor  of  Crop  Rentiiig  Land  to 
Son. — One  who  had  mortgaged  a  crop 
to  be  raised  by  himself  or  family  could 
not,  as  against  the  mortgagee,  emanci- 
pate his  minor  son.  at  the  same  time  re- 
taining him  in  the  family,  and  rent  to  him 
part  of  the  premises,  so  as  to  give  \\a 
son  a  title  superior  to  that  of  the  mort- 
gagee to  the  crop  raised  by  the  son. 
Hughes,  etc.,  Supply  Co.  v.  Bussey,  14 
Ala.  App.  388,  70  So.  9»7. 

Converaion.  —  Where  defendant  pur- 
chased a  mortgaged  chattel  through  an 
agent,  or  acquired  any  interest  in  the 
chattel  by  paying  to  the  seller  the  pur- 
chase money,  such  defendant  was  liable 
for  conversion,  irrespective  of  whether 
he  took  physical  possession,  it  not  being 
essential  to  a  conversion  that  the  con- 
vei  ter  .should  have  had  complete  manucap- 
tion of  the  property,  any  intermeddling 
with  or  dominion  exercised  over  the 
property  of  another,  by  a  defendant  alone 
or  in  connection  with  another,  and 
amounting  to  a  denial  of  the  owner's 
right,  being  a  conversion.  Argo  v.  Syla- 
cauga  Mercantile  Co..  12  Ala.  App.  44S, 
ee  So.  S34. 

PlaintiFF,  the  mortgagee,  under  a  duly 
recorded  mortgage  of  crops,  and  who  had 
held  mortgages  on  the  mortgagor's  crops 
for  about  eight  years,  during  which  the 
mortgagor  had  habitually  sold  his  cotton 
when  and  to  whom  he  saw  fit,  without 
consulting  the  plaintiff,  6ut  had  paid  the 
proceeds  to  the  mortgagee,  who  had 
never  authorized  the  sale  of  the  bale  of 
cotton  in  suit,  or  received  its  proceeds, 
and  to  whom  the  mortgagor  was  indebted 
tor  a  balance,  was  not  estopped  from  su- 
ing the  purchaser  for  conversion.  Car- 
rol Mercantile  Co.  r-.  Folmar.  14  Ala. 
App.  378,  70  So.  985. 

Evidence, — In  detinue  for  a  mule  by 
subsequent  purchasers  from  the  mortga- 
gor against  the  mortgagee,  the  mortgage 
was  admissible  in  evidence.  Dunaway  % 
Slickney.  13  Ala.  App.  64S,  69  So.  232. 

Question  for  Jury. — In  detinue  tor  a 
mule  by  subsequent  purchasers  from  the 
mortgagor  against  the  mortgagee,  the 
the  question  of  the  identity  of  the  mule 
purchased  with  that  covered  'by  the  mort- 


gage was  for  the  jury.  Dunaway  v.  Stick- 
ney,  13  Ala.  App.  645,  69  So.  232. 
§  134.  Actions  hy  Mortgagee  againit 
Iftortgagor. 
Defeodanta.  —  Where  a  mortgage  on 
crops  is  recorded  in  the  county  in  which 
the  crops  were  grown,  and  the  mortgagor 
converts  the  property  by  selling  it,  a 
joint  action  in  trover  may  be  brought 
against  the  mortgagor  and  the  purchaser; 
the  latter  having  constructive  notice  by 
the  mortgage,  and  hence  not  a  bona  fide 
purchaser.     Lefkovitz  v.   Lester,    11  Ala. 

App.  G04,  66  So.  694. 

Direction  of  Verdict, — In  a  joint  action 
of  trover  against  a  mortgagor  and  pur- 
chaser for  conversion  of  crops,  in  which 
it  ,was  claimed  that  the  mortgagor  sold 
the  crops  and  paid  the  proceeds  on  a 
debt  covered  by  the  landlord's  lieo, 
which  had  priority  to  the  mortgage,  an 
affirmative  charge  held  properly  refused. 
where  the  evidence  tended  to  establish 
that  the  proceeds  were  paid  on  a  debt 
■ot  covered  by  the  lien.  Lefkovitz  r. 
Lester,  11  Ala,  App.  504,  66  So.  894. 
I  136.  Actions  by  Mortgagee  against 
Purchaser  or  Transferee. 

See     ante,     "Actions     by     Mortgagee 
against  Mortgagor."  §  134. 
S  136  (1)  In  General, 

Right  of  Action.— Where  a  chattel 
mortgage  gave  the  mortgagor  the  right 
to  property  until  the  law  day  of  the  mort- 
gage, but  provided  that  such  right  should 
be  forfeited  if  he  should,  at  any  time  be- 
fore that  day,  sell  the  property,  the  mort- 
gagee could  bring  trover  against  the 
purchaser  ot  the  property  without  wait- 
ing for  the  law  day  ot  the  mortgage. 
Lowery  v.  Haley.  12  Ala.  App.  448,  68 
So.  539. 

Where  a  second  chattel  mortgage  was 
executed  directly  to  a  firm,  while  the  first 
mortgage,  covering  the  same  property, 
was  executed  to  a  partner,  the  partners 
had  such  interest,  by  reason  of  the  second 
mortgage,  as  enabled  them  to  sue  for 
conversion  of  the  mortgaged  property, 
without  connecting  the  second  mortgage 
with  the  first.  Baker  v.  Lauderdale,  14 
Ala.  App.  224,  69  So.  299. 

Defendants,  —  Where  a  mortgage  on 
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growing  cotton  was  duly  recorded,  and 
ihe  mortgagor,  or  his  tenant  with  his 
consent,  sold  the  cotton  to  a  buyer,  who 
immediately  sold  it  to  a  third  person, 
who  shipped  it  out  of  the  county,  the 
mortgagee,  suing  for  conversion  and  for 
the  destruction  of  his  lien,  could  join  as 
defendants  the  buyer  and  the  third  per- 
lon.    Baker  v.  Lauderdale,  14  Ala.  App. 

894.  ee  So.  299. 

I  IK  (S)  Pleading. 

DefeiiKB. — In  detinue  by  the  mort- 
gagee of  a  horse,  a  plea  that  defendant 
pve  the  mortgagor  a  horse  in  exchange, 
and  took  possession  of  the  other  horse, 
and  became  the  bona  fide  owner  thereof, 
and  afterwards  paid  the  balance  of  the 
pnrchase  price,  and  that  he  had  no  notice 
of  plaintiff's  claim  thereto,  and  knew  of 
no  facts  sufficient  to  put  him  on  inquiry, 
sufficiently  negatived  defendant's  notice 
of  the  existence  of  plaintiff's  mortgage 
at  the  time  he  parted  with  value  in  his 
dealing  with  the  mortgagor.  Donahoo 
Horse,  etc..  Co.  v.  Durick,  193  Ala.  456, 
E9  So.  S45. 

In  a  suit  by  a  second  mortgagee  against 
a  purchaser  for  the  conversion  of  chattels 
embraced  in  the  mortgage,  such  pur- 
chaser, in  order  to  successfully  plead  a 
prior  mortgage  as  a  defense,  must  con- 
nect himself  with  the  prior  mortgage. 
Butler  Cotton  Oil  Co.  r.  Campbell  & 
Son  (Ala.  App.).  78  So,  643. 
S  136  (3)  Evidence. 

Borden  of  Proof.— To  defeat  the  oper- 
ation of  an  assignment  by  the  mortgagee 
of  a  cotton  crop  the  burden  was  on  claim- 
ant to  show  its  own  possession  under 
mortgagor's  prior  sale  to  it  under  claim 
of  right,  with  a  repudiation  of  mortgagee's 
right,  brought  to  the  knowledge  of  the 
prior  mortgagee.  Houston  Nat.  Bank 
r.  Edmonson  &  Co.  (Ala.),  75  So.  56B. 

Defendant,  claiming  to  be  a  bona  lidc 
purchaser,  must  make  satisfactory  proof 
of  purchase  and  payment,  whereupon 
plaintiff  must  prove  that  before  payment 
defendant  had  actual  or  constructive  no- 
tice of  facts  sufficient  to  put  him  upon 
inquiry  as  to  the  chattel  mortgage  lien 
asserted  or  facts  sufficient  to  put  him  on 
inquiry,  which,  if  followed  up.  would  have 


shown    the    lien.     Donahoo    Horse,    etc., 
Co.  V.  Durick,  193  Ala.  436,  69  So.  545. 

AdmiMibility. — In  trover  for  the  con- 
version of  a  mortgaged  chattel,  the  ex- 
clusion of  evidence  tending  to  show  the 
satisfaction  of  the  mortgage  debt  was 
improper  since  the  satisfaction  of  the  debt 
would  have  destroyed  plaintiffs  title  un- 
der the  mortgage.  Argo  v.  Sylacauga 
Mercantile  Co.,  13  Ala.  App.  44S,  68  So. 


In  trover  tor  the  conversion  of  a  mort- 
gaged chattel,  the  mortgage  was  properly 
admitted  in  evidence.  Argo  v.  Sylacauga 
Mercantile  Co.,  12  Ala.  App.  442,  68  So. 
534. 

In  action  for  destroying  a  chattel  mort- 
gage lien  on  cotton,  it  was  error  not  to 
exclude  the  question  as  to  who,  when  the 
mortgage  was  executed  and  delivered  to 
plainrifF,  held  the  legal  title  to  the  lan<f 
on  which  cotton  was  to  be  grown,  such 
inquiry  not  being  material:  Kilgore  v. 
Jones  (.Ma.  App.).  73  So.  833. 

In  a  mortgagee's  suit  in  detinue  against 
a  third  person  for  horse  and  mules,  where 
plaintiff  relied  on  its  mortgage,  neither 
execution  of  which  nor  that  its  consid- 
eration was  past  due  and  unpaid  was  con- 
troverted, the  court  properly  excluded 
evidence  by  defendant  as  to  a  conver- 
sation between  mortgagor's  wife  and 
plaintifTs  agent  when  the  property  was 
carried  to  defendant.  Dothan  Grocery 
Co.  r.  .\merican  Agri.  Chemical  Co. 
(Ala,).  75  So.  334. 

Sufficiency  Of  Evidence. — In  a  mort- 
gagee's action  in  trover  against  a  pur- 
chaser of  a  bale  of  cotton  alleged  to  be 
covered  by  a  mortgage  on  "the  entire 
crop  of  cotton  ♦  •  •  raised  or  to  he  raised" 
by  the  mortgagor  during  the  year,  plain- 
tiff made  out  a  prima  facie  case  by  offer- 
ing in  evidence  the  mortgage  and  proving 
that  the  bale  was  raised  during  the  year 
covered  by  the  mortgage  on  lands  in  that 
county  in  the  mortgagor's  possession 
when  the  .mortgage  was  executed,  under 
a  lease  which  continued  until  after  the 
cotton  was  raised.  Hughes,  etc.,  Supply 
Co.  V.  Bussey,  14  Ala.  App.  3H8,  70  So. 
997.  cited  in  note  in  L.  B.  A.  19i7C,  12. 

Evidence  in  a  mortgagee's  action  in 
trover  for  conversion  of  a  bale  of  cotton 
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held  insufficient  to  overcome  the  prima 
facie  case  made  out  by  plaintiff  where  the 
terms  of  the  sublease  relied  on  by  defend- 
ant were  not  shown,  and  it  did  not  ap- 
pear but  that  the  legal  title  to  crops 
raised  by  the  sublessee  was  in  the  mort- 
gagor under  Code  1907.  §  4743.  Hughes, 
elc,  Supply  Co.  v.  Bussey,  14  .-Ma.  .\pp. 
388,  70  So,  997. 

Same — Question  for  Jury. — In  trover 
for  the  conversion  of  a  mortgaged  chat- 
tel, the  identity  of  the  chattel  in  contro- 
versy and  that  covered  by  the  mortgage 
was  for  the  jury  under  the  evidence.  Ar- 
go  V.  Sylacauga  Mercantile  Co.,  12  Ala. 
A  pp.  442,  68  So.  534. 

In  ^n  action  to  recover  a  mule,  evi- 
dence held  sufficient  to  take  to  the  jury 
the  questions  whether  the  plaintiff's  mort- 
gage covered  the  mule,  and  whether  de- 
Jendant  had  notice,  either  actually  or  con- 
structively, of  that  fact  when  he  pur- 
chased it.  Lindsey  &  Co.  v.  Steenson, 
193  Ala.  16»,  68  So.  332. 

In  an  action  for  the  conversion  of  a 
mortgaged  chattel,  evidence  held  suffi- 
cient to  take  to  the  jury  the  question 
whether  the  furnishing  of  money  by  the 
defendant  to  his  tenant  to  purchase  the 
chattel  was  a  mere  loan  or  was  such  as 
to  vest  a  proprietary  interest  in  the  chat- 
tel in  the  defendant.  Argo  v.  Sylacauga 
Mercantile  Co.,  IS  Ala.  App.  442,  68  So. 
S34. 

Same— Direction  of  Verdict.  —  In  a 
mortgag-ee's  suit  in  detinue  for  the  re- 
covery of  a  horse  and  mules,  where  there 
was  evidence  for  plaintiff  to  show  that 
mortgagor  was  in  possession,  claiming 
the  property,  at  execution  of  mortgage, 
and  defendant  offered  proof  that  such  was 
not  the  case,  defendant  was  not  entitled 
to  the  affirmative  charge  requested. 
Doihan  Grocery  Co.  v.  American  Agri. 
Chemical  Co.  (Ala.),  75  So.  334. 

§  138  <5)  Trial. 

In  an  action  to  foreclose  chattel  mort- 
gage on  crops,  the  court  properly  im- 
posed a  personal  judgment  against  pur- 
chasers of  the  mortgaged  crops,  where 
they  had  disposed  of  such  crops.  Butler 
&  Co.  V.  Henry  &  Co.  (Ala.).  78  So.  913. 


(B)    CRIMINAL  RESPONSIBILITY. 
§  rise.  Offenses. 

Defendant,  having  joined  with  his 
cropper  in  executing  a  mortgage  on  the 
crop  to  T.  to  secure  advances,  joined  with 
his  cotenant  in  executing  a  subsequent 
mortgage  fin  the  same  crop  to  a  bank. 
After  the  crops  were  sold,  the  proceeds 
were  paid  to  the  'bank  in  satisfaction  ol 
its  claim;  but  the  evidence  was  in  con- 
flict as  to  whether  such  payment  was 
made  by  defendant  or  by  his  cotenant. 
Held,  that  the  fact  that  the  application 
of  the  proceeds  was  made  by  defendant'i 
to  a  prosecution  for  disposing  of  the 
property  with  intent  to  defraud  T.,  in 
violation  of  Code  1907,  g  7343,  provided 
defendant  aided  and  abetted  his  cotenant 
with  such  intent.  Courtney  z:  State,  10 
Ala.  App.  HI,  65  So.  433. 
§  ISt^.  PreHminaiy  Proceedings  in 
Prosecution. 

An  affidavit  and  warrant  charging  the 
offense  of  "buying  mortgaged  property" 
can  be  reasonably  interpreted  as  charg- 
ing a  violation  of  Code  1907,  §  7342, 
which  prohibits  "removing,  selling  or 
buying  property  to  which  others  have 
claim,"  and  is  sufficient  in  a  court  of  a 
justice  of  the  peace.  Nolen  v.  Jones 
(Ala.),  76  So.  935. 
§  138.  Evidence. 

Burden  of  Proof. — To  sustain  a  convic- 
tion of  sale  of  mortgaged  property,  the 
state  must  prove  beyond  a  reasonable 
doubt  a  sale  of  personal  property  upon 
hich  defendant  had  given  a  mortgage, 
■hich  was  unsatisfied  in  whole  or  in 
art  at  time  of  sale,  and  that  the  sale 
as  made  without  consent  of  the  lawful 
holder  of  the  mortgage  lien.  Wiley  v. 
State  (Ala.  App.).  75  So.  641. 

Admissibility.  —  In  a  prosecution  for 
sale  of  mortgaged  property,  evidence  of 
any  claim  alleged  mortgagee  had  to 
property  other  than  the  mortgage  was 
irrelevant.  Wiley  v.  State  (Ala.  App.l, 
75  So.  641, 

Defendant,    having   joined    his    cropper 

a  mortgage  on  the  crop  to  T.  to  secure 
advances,  joined  his  cotenant  in  execut- 
ing another  mortgage  on  the  crop  to  a 
bank.     The    proceeds   of    the    crop    were 
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thereafter  paid  to  the  bank;  but  the  evi- 
dence was  in  dispute  as  to  whether  they 
were  so  paid  by  defendant  or  his  coten- 
inL  Held,  that  evidence  that  defendant 
and  his  cotenant  executed  the  mortgage 
to  the  bank,  and  that  the  latter  applied 
to  such  mortgage  the  proceeds  of  the 
crops  removed,  was  not  admissible  aa 
bearing  on  defendant's  intent  to  defraud 
T.,  since,  if  the  cotenant,  and  not  de- 
fendant, sold  the  property  and  applied 
the  proceeds,  defendant  would  not  be 
guilty,  unless  he  aided  and  abetted  in 
such  act  with  the  fraudulent  intent  to 
defraud  T.,  irrespective  of  the  creditor 
to  whom  the  tenant  paid  the  proceeds, 
and.  if  he  did  aid  and  abet  the  cotenant 
with  the  intent  to  defraud  T.,  he  was 
guilty,  although  the  cotenant  paid  the 
proceeds  to  the  bank  on  its  mortKage 
which  was  subsequent  to  T.'s  lien.  Court- 
ney f.  State.  10  Ala.  App.  m.  65  So. 
433. 

Sufficiency. — In  a  prosecution  for  sale 
of  mortgaged  property,  evidence  held 
insufficient  to  sustain  a  conviction.  Wiley 
V.  Slate  (.^la.  App.),  75  So.  641. 

Defendant  and  his  cotenant  having 
contracted  with  H.  to  make  a  crop  on 
their  land  on  shares,  defendant  and  H. 
joined  in  a  mortgage  on  the  crop  to  T. 
to  secure  advances.  Thereafter  defend- 
ant and  his  cotenant  executed  another 
mortgage  on  the  crop  to  a  bank,  and, 
when  the  crops  were  sold,  paid  the  pro- 
ceeds to  the  bank.  Held,  that  such  facts 
were  sufficient  to  sustain  an  inference 
that  defendant,  in  disposing  of  the  prop- 
erty, intended  to  hinder,  delay,  and  de- 
fraud T..  who.  to  defendant's  knowledge, 
liad  the  prior  lien  on  the  crop,  in  viola- 
tion of  Code  1907.  §  73*S,  making  the 
sale  of  the  crop  with  intent  to  defraud  a 
lienholder  a  crime;  there  being  no  evi- 
dence of  any  attempt  on  defendant's 
part  to  satisfy  T.'s  lien  either  before  or 
within  a  reasonable  time  after  the  prop- 
erty had  been  removed  and  sold.  Court- 
ney f.  State,  10  Ala.  App.  141,  65  So.  433. 
!  laa.  Trial  and  Review. 

Where  evidence  afforded  inference  that 
property  was  defendant's  when  chattel 
mortgage  was  given  and  that  the  mort- 
gage   was    a    lien    thereon,    that    ques- 


tion and  whether  he  unlawfully  sold  the 
property  were  tor  the  jury.  McCuUough 
t:  State  (Ala.  App.),  74  So.  755. 

In  a  prosecution  for  selling  cotton 
seed  subject  to  an  unsatisfied  mortgage 
Hen,  the  charges,  "I  charge  you,  gentle- 
men of  the  jury,  that  the  want  of  more 
evidence  in  favor  of  the  innocence  of 
the  defendant  than  there  is  in  favor  of 
his  guilt  may  not  preclude  a  reasonable 
doubt  of  his  guilt,"  and.  "!  charge  you, 
gentlemen  of  the  jury,  that  the  want  of 
more  evidence  in  favor  of  the  innocence 
of  the  defendant  than  there  is  in  favor 
of  his  guilt  may  not  preclude  a  reason- 
able doubt  of  his  guilt,  but  such  doubt 
may  arise  when  there  is  no  probability 
of  his  innocence  arising  under  the  testi- 
mony." were  properly  refused,  as  in- 
volved, confusing,  and  argumentative. 
Wilson  V.  State,  14  Ala.  App.  87,  71  So. 
971. 

VIII.  PAYMENT  OR  PERFORMANCE 
OF  CONDITION,  RELEASE,  AND 
SATISFACTION. 
§  110.  Payment  of  Debt 

Where  a  mortgagee  took  from  the 
wife  of  the  deceased  mortgagor  an  animal 
in  part  payment  of  the  debt  and  surren- 
dered to  her  the  mortgage  and  other 
property  secured  thereby,  the  trade  was' 
valid  and  binding  on  her.  though  the  mort- 
gagee, because  of  the  mortgagor's  death, 
could  not  prove  that  the  animal  was  de- 
scribed in  the  mortgage  by  description 
inserted  after  the  execution  and  record- 
ing of  the  mortgage  pursuant  to  agree- 
ment with  the  mortgagor.  Shotts  v. 
Scott,  192  Ala,  173,  68  So.  325. 

B.  executed  a  mortgage  on  a  horse  to 
plaintiff,  who  failed  to  record  it.  De- 
fendants executed  a  mortgage  to  a  bank, 
in  which  B.  joined  as  a  surety,  and  in- 
cluded the  horse.  Plaintiff  sold  the  horse 
upon  default  and  applied  the  proceeds 
on  the  mortgage  debt,  and  upon  learning 
of  the  rights  of  the  bank  purchased  its 
mortgage.  Held,  that  while  if  the  money 
paid  to  the  bank  had  belonged  to  de- 
fendants, the  principal  inortgagors,  the 
payment  would  have  discharged  the  in- 
debtedness, and  a  transfer  of  the  mort- 
gage  would  have   been   ineffectual,  since 
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the  proceeds  of  the  sale  of  the  horse 
belonged  to  the  surety  and  not  to  the 
principal  mortgagors,  the  mortgage  was 
not  discharged,  Stevens  v.  Romano,  10 
Ala.  App.  601,  as  So.  713, 

§  lil.  Tender. 

§  lU. After  Default. 

Under  Code  1907,  S  5334.  providing 
that  a  plea  of  tender  of  money  or  a  thing 
in  action  must  'be  accompanied  by  deliv- 
ery to  the  clerk  of  the  court,  in  detinue 
by  a  chattel  mortgagee,  the  mortgagor 
must  keep  good  his  tender  of  an  install- 
ment of  the  mortgage  debt  by  delivering 
the  money  to  the  clerk  of  the  court. 
Wertheimer  Bag  Co,  v.  Hill,  14  Ala.  App. 

«J3,    71    So.    618. 

§  143^4.   Conveyance    or    Diapocition    o( 
Property  Mortsaged. 

A  mortgagor  executed  to  the  mort- 
gagee a  conveyance  of  the  land  on  which 
the  mortgage  was  past  due.  Thereafter 
the  mortgagor  rented  the  lands,  and  the 
mortgagee  made  advances  to  him  as  land- 
lord. The  mortgagor  sublet  a  portion  of 
the  premises,  and  after  the  crops  were 
matured  the  mortgagee  purchased  them, 
paying  $25  in  cash,  and  discharging  the 
indebtedness  for  rent  and  advances. 
Held,  that  under  Code  1907.  §  4989,  de- 
claring that  the  payment  of  a  mortgage 
debt  divests  the  title  passing  by  the 
mortgage,  the  title  of  the  mortgagee  to 
the  crops  in  excess  of  the  mortgage  debt 
was  divested,  and  a  crop  mortgagee  be- 
came entitled  to  it  Head  v.  Knox  &  Co., 
14  Ala.  App.  381,  *9  So.  257. 

Where  other  creditors  are  interested, 
or,  in  the  absence  of  agreement  to  the 
contrary,  if  a  mortgagee  holds  two  mort- 
gages on  properties  of  the  same  mort- 
gagor, and  the  latter  delivers  to  him 
property  covered  by  both  mortgages,  the 
reasonable  market  value  of  the  property, 
or  the  proceeds  of  sale  under  the  mort- 
gage, must  be  applied  as  provided  in  the 
instrument  first  conveying,  and  if  the 
property  seized  or  sold  is  conveyed  by 
only  one  mortgage,  the  property  or  it! 
proceeds  must  be  applied  by  the  mort- 
gagee to  the  debt  evidenced  iby  the  mort- 
gage that  constitutes  a  lien  on  the  prop- 


erty.    Manchuria  S.  S.  Co.  v.  Donald  i 

Co.  (Ala.),  77  So.  13. 

§  IM.  Giving  New  Security. 

Where  a  chattel  mortgagee  agreed  to 

icept  a  real  estate  mortgage  given  by  a 
purchaser  of  the  real  estate  tn  satisfac- 
of  the  chattel  mortgage,  and  the 
estate  mortgage  was  actually  de- 
ed to  the  chattel  mortgagee,  the 
chattel  mortgage  was  extinguished.  Mc- 
Dougal  V.  Alston,  190  Ala.  78.  66  So.  6B3. 

In  detinue,  where  the  title  to  the  prop- 
erty depended  on  whether  a  chattel  mort- 
gage had  been  accepted  in  satisfaction 
of  a  previous  mortgage,  or  as  further 
security,  the  question  was  of  fact  for  the 
jury,  depending  on  the  intention  of  the 
parties.  Graves  r.  Leach,  193  Ala.  164, 
68  So.  297. 

§  144!^.   Resort  to   or  Release  of  Other 
Security  or  Remedy. 

Where  a  crop  mortgagee  seized  and 
sold  two  bales  of  cotton  belonging  to 
the  surety,  applying  the  proceeds  to  the 
satisfaction  of  the  mortgage  debt,  and 
delivering  to  the  surety  the  surplus,  the 
debt  was  discharged,  and  the  mortgagee 
could  not  thereafter  recover  on  the  mort- 
gage, notwithstanding,  in  an  action  hy 
the  surety  for  conversion  of  his  property, 
the  surety  recovered  a  default  judgment 
Nelson  v.  Holcomb,  187  Ala.  119,  6S  So. 
773. 

§    147.   Penalties   for   Failure   to   Release 
or  Enter  Satisfaction. 

Application  of  Statute.— Code  1807,  S 
4893,  penalizing  failure  to  enter  satisfac- 
tion of  chattel  mortgages,  does  not  ap- 
ply to  a  mortgage  validly  foreclosed,  but 
only  to  one  paid  or  satisfied  before  its 
foreclosure,  whether  by  judicial  decree, 
or  under  power  of  sale.  Case  Threshing 
Mach.  Co.  r.  McGuire  (.Ma.).  77  So.  739. 

Compliance  with  Statute.^  Mai  ling  by 
chattel  mortgagee  to  mortgagor  written 
acknowledgment  of  full  payment  and  re- 
lease, with  authorization  of  probate  judge 
to  enter  the  satisfaction  on  the  record, 
and  letter  stating  it  would  be  necessary 
for  mortgagor  to  send  satisfaction  to 
judge,  was  not  compliance  with  Code 
1907,  g  4898,  penalizing  failure  of  mort- 
gagee to  enter  satisfaction.    Case  Thresh- 
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ing  Madi.  Co.  v.  McGuire  (Ala.),  77  So. 

A  petition  seeking  the  penalty  for  [ail- 
iic  to  discharge  a  chattel  mortgage  on 
payment,  though  it  fails  to  allege  the 
imoant  of  the  mortgage,  but  otherwise 
identifies  it.  sets  forth  a  cause  of  action. 
Denton  Bros.  v.  Foster,  195  Ala.  53,  70 
So.  1J2. 

EitoppeL  —  Where  chattel  mortgagee 
on  demand  to  satisfy  mortgage  merely 
mailed  satisfaction  to  mortgagor,  the  lat- 
ter was  not  estopped,  by  his  silence  after 
i(i  receipt,  to  deny  sufficiency  of  such 
anion  under  Code  1907,  g  4698.  Case 
'Rirtshing  Mach.  Co.  v.  McGuire  (Ala.), 
JJ  So.  729. 
I  lU.  Entry  of  Satisfaction  of  Record. 

Written  demand  to  enter  satisfaction  of 
chattel  mortgage  may  'be  made  to  agent 
in  another  state  of  a  corporation  mort- 
pgee,  since  it  conid  be  made  upon  mort~ 
gagee  wherever  found.  Case  Threshing 
Mach.  Co.  f.  McGuire  (Ala.),  77  So.  729. 

IX.  FORECLOSURE. 
i  ISl.  Right  to  Foreclose  in  General. 

A  chattel  mortgagee  has  three  several 
remedies  against  the  mortgagor:  An  ac- 
tion at  law  for  the  debt;  an  action  to  re- 
cover possession;  and  a  foreclosure  of 
the  mortgage,  and  sale  of  the  property. 
Ex  parte  Logan,  185  Ala.  525,  54  So.  570, 
denying  certiorari  Logan  v.  Smith  Bros. 
&  Co.,  9  Ala.  App.  459,  63  So.  766. 
i  Its.  Exercise  of  Power  of  Sale. 
i  !&. Manner  and  Conduct  of  Sale. 

Preience  of  Property.— The  law  con- 
templates that  in  sale  of  personal  prop- 
erty under  mortgage  the  property  should 
be  present.  Bowdoin  v.  Bedsole  (Ala.), 
7i  So.  167. 

The  failure  of  chattel  mortgagee  to 
produce  the  property  at  foreclosure  sale 
tan  be  expressly  waived  by  the  mort- 
B»Bor  or  impliedly  so  by  withholding  the 
possession  of  the  property,  or  it  may  be 
that  the  production  is  not  practicable  or 
possible.    IBowdoin  v.  Bedsole  (Ala.),  7S 

So.  167. 

Where  the  mortgagee  reduced  to  pos- 
session before  foreclosure  sale  some  of 
the  mortgaged  property,  the  sale  would 


not  be  vitiated  as  to  the  remainder  of 
the  property  because  of  its  nonproduc- 
tion  at  the  sale,  where  part  of  it  was  re- 
tained by  the  mortgagor  and  part,  con- 
sisting of  an  ungathered  crop,  could  not 
be  reduced  to  possession  at  the  time,  and 
produced  for  inspection.  Bowdoin  v. 
Bedsole  (Ala.),  78  So.  167. 

Gross  inadequacy  of  price  paid  by  the 
purchaser  at  foreclosure  sale  will  not  of 
itself,  even  in  a  court  of  equity,  invali- 
date a  sale.  Harmon  v.  Dothan  Nat. 
Bank,  186  Ala.  360.  64  So.  681. 

§  1«3. Title  and  Rights  of  Purchaser. 

Superior  Title.— Where  plaintiff,  upon 
paying  the  debt  secured  by  the  prior 
mortgage,  requested  its  transfer  to  her, 
but  simply  received  its  surrender  as  a  dis- 
charged instrument,  it  being  surrendered 
to  her,  marked  "Paid  ty  Lizzie  Key," 
she  did  not  succeed  to  the  mortgagee's 
rights  thereunder  so  as  to  vest  her  with 
title  superior  to  that  of  defendant  under 
his  purchase  from  ehe  subsequent  mort- 
gagee,  since  hej  request  for  the  transfer 
of  the  prior  mortgage  did  not  per  se 
operate  as  a  legal  transfer  thereof  to  her. 
Cain  V.  Key.  195  Ala.  105.  70  So.  845. 

Irregolaiitiei.- In  an  action  of  detinue 
and  trover  against  the  purchaser  of  a 
chattel  from  the  mortgagee  after  fore- 
closure, in  determining  the  question  of 
legal  title  it  was  immaterial  whether  P,'s 
foreclosure  of  the  4iusband's  mortgage 
was  regular  or  not,  since,  if  the  husband 
had  title  to  the  property  superior  to 
plaintiff's  title  when  he  made  the  mort- 
gage, the  title  vested  in  P.  upon  default 
under  the  mortgage,  and  not  upon  the 
foreclosure  proceedings.  Cain  v.  Key, 
195  Ala.  105,  70  So.  845. 

Rights  Acquired  through  Payment  Of 
Prior  Unrecorded  Mortgage.— In  an  ac- 
tion o(  Jetinue  and  trover  against  the 
purchaser  of  a  chattel  from  the  mort- 
gagee after  foreclosure,  plaintiff  could 
not  assert  superior  title  under  a  prior 
mortgage  given  by  the  husband  to  one 
G.,  the  surrender  of  which  she  had  ob- 
tained by  paying  the  debt  secured,  where 
the  prior  mortgage  was  not  recorded  at 
the  time  P.'s  mortgage  was  executed, 'and 
I  for  which   P.  gave   value  without  actual 
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notice  of  the  prior  mortgage.  Cain  v. 
Key,  195  Ala.  105,  70  So.  845. 

§  186. Proceeds  and  Surplus. 

Remedy  of  Mortgagor. — While  a  mort- 
gagee who  has  exercised  a  power  to  sell 
at  private  sale  is  chargeable  in  equity 
upon  a  bill  for  accounting  and  redemp' 
tion  with  the  reasonable  value  of  the 
property  sold,  regardless  of  the  price 
actually  received,  the  mortgagor  can  not 
sue  at  law  to  charge  the  mortgagee  with 
the  reasonable  value  of  the  property  sold, 
his  remedy  being  in  equity  exclusively. 
Harmon  v.  Dothan  Nat.  Bank.  186  Ala. 
360,  64  So.  621. 

Estoppel  to  CompliUn  of  Application. 
—  Where  mortgagor,  under  an  unre- 
corded mortgage,  joined  as  surety  in  an- 
other mortgage  and  included  the  mort- 
gaged property,  held,  that  the  principal 
mortgagors  in  the  other  mortgage  could 
not  complain  of  the  application  upon  thi 
unrecorded  mortgage  of  the  proceeds  of 
a  sale  of  the  surety's  property.  Stevens 
V.  Romano,  10  Ala.  App.  J301,  65  So.  713. 
§  167.  Actions  to  Foreclose. 
§  16B. Nature  and  Form. 

A    bill   to    foreclose   equitable     chattel 
mortgage,  so  as  to  subject  proceeds  of 
sale  of  such  property  to  payment  of  debt 
secured,   held  properly   filed.     Tucker  v. 
Pileher  (Ala.),  75  So.  171. 
§  171. Parties. 

Where  chattel  mortgagee,  seeking  to 
foreclose  mortgage  assigned  as  collateral, 
intervened  in  suit  brought  by  mortgagor 
to  restrain  foreclosure  by  subsequent  as- 
signee, who  held  nominal  title  only,  hav- 
ing purchased  with  money  furnished  by 
another,  intervener  held  not  entitled  to 
relief  until  real  owner  was  made  a  party. 
Blake  v.  Anniston  City  Nat.  Bank.  19T 
Ala.  611,  73  So.  IH. 

Where  bill  seeking  foreclosure  of  equit- 
able mortgage  on  personal  property  also 
seeks  personal  decree  against  mortgagor 
in  event  of  insufficiency  of  proceeds  of 
sale  of  property  to  satisfy  mortgage  in- 
debtedness the  mortgagor  was  a  proper 
party  to  suit.  Tucker  v.  Pileher  (Ala.), 
75  So.  171. 

In  an  action  to  foreclose  chattel  mort- 


gage on  crops  thai  had  been  sold  by 
mortgagor,  the  parties  to  whom  crops 
were  sold  were  properly  made  parties 
to  the  action.  Butler  &  Co.  ;',  Henry  & 
Co.  (Ala.),  78  So.  BIS. 

In  a  suit  to  foreclose  an  equitable 
chattel  mortgage,  the  original  debtor  or 
mortgagor  is  not  a  necessary  party, 
where  he  has  parted  with  all  title  to  the 
mortgaged  property,  and  where  no  de- 
ficiency judgment  is  sought  against  his 
assignee.  Hamilton  v.  Clancey,  196  Ala. 
194,  72  So.  15. 

g  17S. PUading . 

Allegations  of  a  complaint,  in  a  suit 
to  foreclose  a  chattel  mortgage  given 
for  advances,  that  a  defendant  had  actual 
knowledge  of  complainant's  advances  to 
her  husband  and  also  enjoyed  them,  and 
that  the  crops  mortgaged  were  raised  by 
mortgagee  on  land  owned  by  him  and 
such  defendant  jointly,  did  not  show 
such  interest  by  her  in  the  mortgaged 
property  as  to  make  her  a  proper  party. 
West  V.  Henry,  183  Ala.  163,  64  So.  75. 
§  170.  ^—  Injunction  and  Receiver. 

Grounds  for  Appointment  of  Receiver. 
—Wright  r.  Wright.  180  Ala.  343,  60  So. 
931.  "See  the  title  CHATTEL  MORT- 
GAGES, §  175,  vol.  3,  p.  127. 

Right  to  Object  to  Appointment  of 
Receiver.  —  Where  a  chattel  mortgagee 
had  a  prior  equitable  lien  on  a  tenant's 
crops  which  was  prior  to  the  lien  of  a 
subsequent  mortgagee  and  greater  in 
amount  than  the  value  of  the  crops,  the 
subsequent  mortgagee  could  not  object 
to  an  order  appointing  a  receiver  and 
dismissing  a  cross-bill  seeking  to  enforce 
such  subsequent  lien.  Whaley  j'.  Bright, 
189  Ala.  134,  66  So.  644. 

§  180. Proceeds  and  Surplus. 

Burden  of  Proving  Overpajrment.  — 
Snead  r.  Scott,  182  Ala.  97.  62  So.  36. 
See  the  title  CH.\TTEL  MORTGAGES, 

S   180,   vol.   3,   p., 128. 

§  188.  Wrongful  Foreclosure. 

Fraud,  unfairness,  and  negligence  in 
the  foreclosure  of  a  chattfcl  mortgage 
under  a  power  of  sale  will  not  support 
trover,  for,  the  legal  title  being  in  the 
mortgagee,   there  can   be   i 
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and  the  mortgagor's  only  remedy  is  by 
till  in  equity.  Harmon  v.  Dothan  N'at. 
Bank,  186  Ala.  aeo,  64  So.  621. 

WJiere  a  mortgagee  in  possession  after 
default  sells  mortgaged  chattels  at  an  un- 
authorized private  sale  for 
excess  of  the  mortgage  debt,  the 
gagor  may.  in  an  action  a 
the  excess;  but  such  action  can  be  main- 
tained only  when  there  is  an  excess.  Har- 
mon V.  Dothan  Nat.  Bank.  186  .Ala.  360, 
M  So.  621. 

Where  a  mortgage  embracing  personal 
property  was  foreclosed  under  a  power 
of  sale,  the  mortgagor  can  not  maintain 
an  action  at  law  on  the  theory  that  the 
foreclosure  is  void  for  fraud  where  the 
mortgagee  followed  the  power  of  sale, 
noncompliance  with  the  power  of  sale  be- 
ing the  only  fraud  cognizable  in  an  ac- 
tion at  law.  Harmon  v,  Dothan  Nat. 
Bank,  186  Ala.  360.  64  So.  621. 

X.  REDEMPTION. 
%  IBS.  Right  to  Redeem  in  General. 
Every  mortgagor  has  in  the  mortgaged 


property,  before  foreclosure  at  least,  an 
equity  of  redemption,  existing  independ- 
ent of  the  terms  of  the  contract  as  an  in- 
cident of  all  mortgages.  Horton  v.  Hov- 
ater,  11  Ala.  App.  413,  «6  So.  93ft. 
§  IM.  Persons  Entitled  to  Redeem. 

Under  Code  1907,  §  4091,  subds.  2,  3, 
declaring  that,  when  any  interest  less 
than  the  absolute  title  is  levied  upon  and 
sold,  the  purchaser  is  subrogated  to  all 
the  rights  of  the  defendant  and  subject 
to  all  his  disabilities,  a  sale  of  the  entire 
interest  of  a  mortgagor  in  personal  prop- 
erty under  a  mortgage  reserving  to  him 
the  right  of  possession  carried  not  only 
the  equity  of  redemption  but  such  right 
of  possession;  but,  where  only  the  equity 
of  redemption  is  levied  upon  and  sold, 
the  purchaser  acquires  only  such  equity, 
although  the  sale  he  made  before  the  law 
day  of  the  mortgage  and  the  mortgage 
provides  for  the  mortgagor's  retention  of 
possession.  Horton  v.  Hovater,  11  Ala, 
App.  413,  66  So.  939. 


Check*. 

See  ante.   BANKS  AND  BANKING;  BILLS  AND  NOTES;  post,  FORGERY. 

Children. 

See  post,    GUARDIAN  AND  WARD;   INFANTS;   PARENT  AND   CHILD. 

Circumstantial  Evidence. 

See  post,  CRIMINAL  LAW;  EVIDENCE. 

Cities. 

See  post.  MUNICIPAL  CORPORATIONS. 

Citizens. 

See  the  title  CITIZENS,  vol.  3,  p.  133,  and  references  there  given. 

Civil  Rights. 

See  the  title  CIVIL  RIGHTS,  vol.  3,  p.  135,  and  references  there  given. 


Qass  Legisktion. 

See  post,  CONSTITUTIONAL  LAW. 


,vGoosle 


CLERKS  OF  COURTS. 

§  Yi.  Nature  of  Office. 

§  Yi^.  Creation  and  Abolition  of  Office, 

§  3.  Deputies  and  Assistants. 

§  V/i.  Terms  of  Office,  Vacancies  and  Holding  Over. 

§  5.  Compensation  and  Fees  of  Clerks  of  State  Courts. 

§  6. Rights  in  General. 

§  7. Statutory  Provisions. 

§  8. Writs,  Process  and  Notices. 

Cross  References. 
e  the  title  CLERKS  OF  COURTS,  vol,  3,  p.  136,  j 


id  references  there  given. 


§  Yt,  Nature  of  Office. 

Wbere  two  countieB  are  embrmced  in 
one  chancery  diviBlon,  register  is  the 
county  officer  of  both  counties,  in  view 
of  character  of  primary  services  to  be 
rendered  in  each.  Oaborn  v.  Henry 
(Ala,).  76  So.  119. 

Register  of  Jefferson  County.  —  In  act 
of  February  18,  1895  (.\cts  1894-95,  p. 
884)  to  facilitate  the  transaction  of  busi- 
ness in  the  chancery  court  of  Jefferson 
counjy,  the  reference  "to  the  register  of 
chancery  court  of  Jefferson  county"  was 
a  legislative  designation  of  thai  official 
as  a  county  officer.  Osborn  v.  Henry 
(Ala.).  76  So.  119. 
§  ^a.  Creation  and  Abolition  ot  Office. 

Gen.  Acts  ISIS,  p.  SOS,  §  S,  subd.  3, 
providing  that  clerk  of  circuit  court  shall 
be  ex  officio  clerk  of  county  court,  applies 
only  to  counties  having  population  of 
more  than  36.000  and  less  than  26,100 
inhabitants;  all  other  counties,  not  oth- 
erwise excepted,  being  governed  by  code 
provisions  as  to  clerical  duties  and  func- 
tions of  county  court.  Thomas  v.  State 
(Ala.),  77  So.  35. 

Even,  if  Gen.  Acts  1915,  p.  865,  §  9. 
■  subd.  3,  to  the  effect  that  clerks  of  cir- 
cuit courts  in  certain  cases  shall  be  ex 
officio  clerks  of  the  county  courts,  is  void, 
because  not  embraced  within  the  title  of 
the  act  as  required  by  Const.  1901,  §  45, 
it  would  not  invalidate  the  whole  act  or 
invalidate  it  in  so  far  as  it  repeals  Loc. 
Acts  1898-99,  p.  1507.  Thomas  v.  State 
(Ala,).  77  So.  35. 

Repeal  of  Statute — Conecuh  County.  — 
Loc.  Acts  1898-99.  p.  1507,  providing  that 


clerk  of  circuit  court  of  Conecuh  county 
shall  also  be  clerk  of  county  court,  is 
repealed  by  Gen.  Acts  1915,  p.  888,  and 
theiefore  Code  1907,  §  6698,  making 
judges  of  county  courts  clerks  of  their 
respective  court,  is  applicable  to  Conecuh 
coi-nty.  Thomas  v.  State  (Ala.)-,  77 
So.  35. 

Hale  County.— Under  Code  '  1907,  J 
6898.  probate  judge  of  Hale  county  is 
clerk  of  county  court  of  which  he  is  also 
judge;  provision  of  Acts  1915,  p.  869, 
g  9.  subsec.  3,  which  makes  clerk  of 
circuit  court  ex  officio  clerk  of  county 
court,  being  limited  to  counties  having 
more  than  36.000  and  less  than  26,100  in- 
habitants. State  V.  Torbert  (Ala.).  7T 
So.  37, 

Marengo  County.— The  clerk  of  the 
circuit  court  of  Marengo  county  is  not 
the  clerk  of  the  county  court  under  any 
local  law  or  otherwise.  State  t\  Hasty 
184  Ala.  121.  63  So.  5S9. 
§  3.  Deputies  and  Assistants. 

Appointment.  —  The  inferior  criminal 
court  of  Mobile  county,  established  by 
diction  of  justices  of  the  peace  in  criminal 
and  quasi  criminal  cases.  The  act  es- 
tablishing it  did  not  abolish  the  office  of 
justices  of  the  peace,  nor  disturb  their 
jurisdiction,  but  on  the  day  of  its  ap- 
proval there  was  also  approved  an  act 
depriving  justices  of  the  peace  of  crim- 
inal jurisdiction  within  the  city  limits  of 
Mobile.  On  April  15,  1911,  an  act  (Acts 
1911,  p.  S74).  was  passed  to  establish  an 
inferior  civil  court  in  lieu  of  justices  of 
the  peace  for  all  precincts  lying  within 
or  partly  within  the  city  of  Mobile.    Acts 
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ms,  p.  SU,  §  1,  ^boliahed  the  office  of 
justices  of  the  peace  of  precincts  lying 
within  or  partly  within  cities  having 
more  than  35,000  population,  and  con- 
fened  the  jurisdiction  of  justices  on  the 

created  in  lieu  of  justices  of  the  peace, 
jnd  provided  for  the  appointment  and 
compensation  of  the  clerks  and  assistant 
clerks  of  such  courts.  Held,  that  the  in- 
ftrior  criminal  court  of  Mobile  county 
VIS  not  of  the  class  of  courts  created  in 
lieu  of  justices  of  the  peace,  as  prescribed 
by  ;  1  of  the  act,  so  that  there  was  no  au- 
thority for  the  appointment  of  a  deputy 
clerk  for  such  criminal  court  by  the  clerW 
of  the  court  with  consent  of  the  judge 
under  J  5.  State  v.  Stone.  197  Ata.  683, 
TJ  So.  330. 

i  t^.  Terms    of    Office,    Vacanciea    and 
Holding  Over. 

Under  Laws  190fl  (Sp.  Sess.)  p.  339, 
establishing  the  Marengo  law  and  equity 
court,  of  which  §  6  provides  that  the  clerk 
of  the  circuit  court  shall  be  ex  officio 
clerk  of  the  law  and  equity  court, 
amended  by  an  act  approved  March  IT, 
IftlS  (Loc.  Laws  1915.  p.  83),  appointing 
the  then  clerk  of  the  circuit  court  clerk 
of  the  law  and  equity  court  until  the 
atxt  regular  election  and  until  his  suc- 
cessor be  elected  and  qualified,  and  an 
ic(  passed  February  11.  1915  (Loc.  Laws 
HIS,  p.  20),  detaching  Marengo  county 
from  the  First  judicial  circuit,  it  being 
the  duty  of  the  court  in  construing  iegis- 
Inive  enactments  with  doubtful  meaning 
to  carry  out  the  legislative  intent,  if  pos- 
sible, at  the  time  of  the  approval  of  the 
amendatory  act,  the  person  occupying  the 
position  of  circuit  clerk  was  still  ex  officio 
clerk  of  the  law  and  equity  court.  Daw- 
son i:  State,  196  Ala.  5B3,  71  So.  782. 
i  S.  Compenaation  and  Fees  of  ClerkB  of 

State  Courts. 
S  e. Rights  in  General. 

The  act  establishing  the  Walker  county 
Uw  and  equity  court  by  g  3  (Acts  1001, 
p.  107)  provides  that  the  clerk  of  the  cir- 
cuit court  of  said  county  shall  be  ex 
officio  clerk  of  the  said  Walker  county 
law  Jnd  equity  court  on  the  law  side  of 
the  docket,  and  shall  have  all  the  powers 


and  be  liable  to  perform  all  the  duties, 
and  be  subject  to  al!  the  penalties,  as  in 
like  cases  in  the  circuit  court  and  county 
court,  and  'be  entitled  to  the  same  fees 
as  in  like  cases  in  the  circuit  and  county 
courts,  now  or  hereafter  allowed  by  law, 
and  that  said  courts  shall  adopt  a  seal 
for  .the  law  side  of  the  court.  Acts  1907, 
pp.  583-585,  provides  ex  officio  tecs  for 
the  clerks  of  the  county  courts;  and  Acts 
Sp.  Sess.  1907.  pp.  201-302,  amending  the 
last-mentioned  act.  provided  "that  the 
provisions  of  said  act  shall  include  clerks 
of  all  courts  having  concurrent  jurisdic- 
tion with  the  circuit  courts."  Held,  that 
the  act  of  1907  did  not  entitle  the  clerk 
of  the  circuit  court  of  Walker  county 
to  ex  officio  fees  for  services  rendered 
by  him  in  the  law  and  equity  court  of 
Walker  county.  Long  v.  O'Rear,  186 
Ala.  558,  65  So.  59, 
§  7.  —  Statutory  Provirions. 

Clerk  of  Chancery  —  Cottstitutional 
PrOTi^ns. — Const.  1901.  §  163,  provides 
that  registers  shall  receive  as  compensa- 
tion for  their  services  only  such  fees 
and  commissions  as  may  be  specifically 
prescribed  by  law.  which  fee  shall  be  uni- 
form throughout  the  state.  Const.  1901, 
§  96,  also  provides  for  uniformity  of  com- 
pensation of  public  officers  throughout 
the  state  in  the  way  of  costs,  charges  of 
courts,  fees,  commissions  and  allowances. 
Const.  1901,  §  16S.  provides  that  regis- 
ters in  chancery  may  be  removed  from 
office  by  the  chancellors,  the  cause  to 
be  entered  at  length  upon  the  minutes  of 
the  court,  .^cts  1911,  p.  47,  submitted 
to  voters  an  amendment  to  the  constitu- 
tion, authorizing  the  legislature  from 
time  to  time,  by  general  or  local  laws. 
to  fix.  regulate,  and  alter  the  costs, 
charges  of  courts,  fees,  commissions,  al- 
lowances, or  salaries  to  be  charged  or  re- 
ceived by  any  county  officer  of  Jefferson 
county,  including  the  method  or  basis  of 
their  compensation,  which  amendment 
was  adopted  1>y  the  qualified  voters  of 
(he  state.  Loc,  Acts  1915,  p.  374,  fixed 
the  compensation  of  sundry  officers  of 
Jeflerson  county,  including  the  register 
in  chancery,  and  provided  a  complete 
change  of  basis  of  compensation  for  this 
officer    by   substituting  an    annual    salary 
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in  lieu  of  all  other  compensation,  fees, 
or  emoiuments.  Acts  1915,  p.  279.  con- 
solidated the  chancery  court  with  the  cir- 
cuit court.  Gen.  Acts  191S,  pp.  809,  Bll, 
provides  for  the  appointment  of  a  regis- 
ter of  the  circuit  court  of  each  county. 
Held,  that  Acts  1915,  p.  374,  fixing  the 
compensation  of  the  register  in  chancery 
of  Jefferson  county,  applied  to  the  clerk 
of  the  circuit  court  of  Jefferson  county, 
and  entitled  such  clerk  to  the  annual  sal- 
ary provided,  and,  in  view  of  the  amend- 
ment submitted  in  Gen.  Acts  1911,  p.  47, 
Const.  ISOI,  g§  163,  1»«.  had  no  applica- 
tion.     Osborn    V.    Henry    (Ala.),    78    So. 

119. 

Repeal  of  Sututc — Shelby  County.  — 
Loc.  Laws  1900-01,  p.  S024.  fixing  the 
compensation  to  be  paid  the  clerks  of 
circuit  courts,  including  the  clerk  of 
Shelby  county,  was  impliedly  repealed  by 
Laws  1907,  p.  583  (Code  1907.  §  3715), 
manifesting  a  general  legislative  intent 
to  establish  a  uniform  system  through- 
out the  state  of  fixing  the  ex  officio  fees 
of  the  clerks  of  the  circuit  courts  in  the 
several  counties,  though  it  contained  no 
general  repealing  clause,  nor  any  express 
language  repeahng  the  local  act,  since  the 


general  law  revised  the  whole  subject- 
matter  of  the  former  and  established  a 
new  system..  Isbell  v.  Shelby  County,  10 

Ala.  App.   639,  65   So.  706. 

JeSersoa  County. — In  view  of  amend- 
ment of  constitution  constituting  excep- 
tion from  its  provisions  as  to  uniformity 
of  compensation  for  county  officers  and 
allowing  legislature  to  prescribe  that  offi- 
cials of  Jefferson  county  shall  be  paid  sal- 
aries rather  than  fees,  etc.,  general  provi- 
sions in  judiciary  act  relating  to  com- 
pensation of  registers  of  circuit  court 
throughout  state  has  no  application  to 
such  officials  in  Jefferson  county.  Os- 
born V.  Henry  (Ala.),  76  So.  119. 

g  B.  Writs,  Procesa  and  Notices. 

Under  Code  1907,  §S  7881,  7883,  pro- 
viding that,  once  subpoenaed,  witnesses 
shall  attend  subsequent  terms  upon  the 
day  fixed  for  the  trial  until  the  case  is 
disposed  of,  a  clerk  of  a  court  is  not 
entitled  to  recover  from  the  county  fees 
for  resubpoenaing,  after  each  continu- 
ance, witnesses  called  by  the  state  in  a 
criminal  prosecution.  O'Rear  v.  Long, 
]86  .\\a.  597.  65  So.  134. 


Qoud  on  Title. 

See  post,  QUIETING  TITLE. 

aubs. 

See  the  title  CLUBS,  vol.  3,  p.  146,  and  references  there  given. 

CocHcU. 

See  post,  WILLS. 

Colleges  and  UniTersitiet. 

See  the  title    COLLEGES  AND    UNIVERSITIES,  vol.  3.  p.  147,    and   references 
there  given. 
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COLLISION. 

IV.  Suits  for  Damages. 

(B)  Parties,  Preliminary  Proceedings,  and  Pleading. 
§  91^.  Issues,  Proof  and  Variance. 

(C)  Evidence. 

§  10.  Admissibility. 

Cross  References. 
See  the  title  COLLISION,  vo!.  3,  p.  149,  and  references  there  given. 


IV.  SUITS  FOR  DAMAGES. 
(B>    PARTIES,  PRELIMINARY   PRO- 
CEEDINGS,  AND    PLEADING. 
$   9^.  ItBOCB,  Proof  and  Variance. 

A  plea  in  an  action  for  damages  to  a 
yacht  negligently  run  into  by  a  steam- 
boat is  not  sustained  by  evidence  that 
plaintiffs  agent  in  charge  of  the  yacht 
requested  the  operator  of  the  steamboat 
to  have  the  steamboat  move  a  barge  ly- 
ing between  the  steamboat  and  railroad 
cars  on  a  track  inclining  toward  the 
nrater,  and  that  plaintiff  was  responsible 
for  negligent  execution  of  the  request, 
and  the  evidence  was  not  available  to 
defendant.  American  Oak  Leather  Co.  v. 
Atwood,  191  Ala.  450,  67  So.  663. 
(C)  EVIDENCE. 


§  10.  AdmiBrifoility. 

Evidence  as  to  DamageB — Value. — In  an 
action  for  damages  to  a  yacht  negligently 
run  into  by  a  steamboat,  evidence 
of  the  value  ot  the  yacht  before  and  after 
the  accident  was  competent  on  the  meas- 
ure of  damages.  American  Oak  Leather 
Co.  V.  Atwood,  191  Ala.  450,  67  So.  663, 

Repairs. — Where,  in  an  action  for  dam- 
ages to  a  yacht  negligently  run  into  by 
a  steamboat,  plaintiff  did  not  testify  what 
repairs  had  cost  him,  nor  what  they  were 
reasonably  worth,  but  stated  the  value 
of  the  yacht  before  and  after  the  acci- 
dent, a  question  asked  him  as  to  what 
repairs  were  necessary  was  not  incompe- 
tent, and  did  not  call  for  inadmissible 
evidence.  American  Oak  Leather  Co.  v. 
Atwood,  191  Ala.  450,  67  So.  663. 


Color  of  Tide. 

See  ante.  ADVERSE  POSSESSION. 
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COMMERCE. 

L  Power  to  Regulate  in  Qeneral. 

§  1.  Constitutional  Grant  of  Power  to  Congress. 

§  2. In  General. 

§  2J^. Commerce  Among  the  States. 

§  3'/i.  Exclusive    or  Concurrent    Powers  of    Congress  and    the 

States. 

§  6.  Powers  Remaining  in  the  States. 
n.  Subjects  of  Regulation, 

§  6H-  Property  Subject  of  Commerce  in  General. 

§  6yi  (a)  Means  and  Instrumentalities  in  General. 

§     8.  Railroads. 

§  10.  Transportation  of  Goods. 

§  11.  Sale  of  Goods. 

§  12.  Traffic  in  Original  Packages. 

§  12j^.  Occupations  in  General. 

§  14.  Foreign  Corporations. 
m.  H^ane  and  Hetbods  of  Regulation. 

§  15.  Nature  and  Scope  in  General. 

§  19.  Regulation  of  Conduct  of  Business. 

§  I9t^. In  General. 

§  20. Railroads. 

§  22. Manufacture  and  Sale  of  Goods. 

§  23. Transportation  of  Property. 

§  24.  Licenses  and  Privilege  Taxes. 

§  25, Mercantile  Business  in  General. 

§  27. Commercial  Agents. 

§  28. Canvassers  and  Solicitors. 

§  31. Corporate  Franchises  and  Privileges. 

§  33.  Taxation  of  Property. 
.  §  35>4. Corporate  Capital  and  Securities. 

§  36.  Duties,  Imposts,  and  Excises. 

§  36^. Revenue  Measures  in  General. 

§  41.  Creation  of  or  Exemption  from  Civil  Liabilities  or  Remedies 
IV.  Interstate  Commerce  Commission. 

§  42.  Authority  and  Functions  in  General. 

Cross  References, 
Sec  the  title  COMMERCE,  vol.  3,  p.  153.  and  references  there  given. 


I.  POWER  TO  REGULATE  IN 
GENERAL. 
§    1.    Constitutional    Giant   of   Power    i 
Congress. 

§  %. In  General. 

The  power  of  Congress  to  regulate  ii 


terstate  commerce  includes  the  power  to 
define  what  shall  be  interstate  commerce, 
and  may  distinguish  between  things  de- 
leterious and  things  beneficial  or 
nocuous,  and  deny  absolutely  or  condi- 
tionally entrance  into  interstate  com- 
merce   of   things    which   are    deleterious: 
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»nd  the  Webb-Kenyon  Law  (Acl  March 
1,  1913,. c.  90.  37  Stat.  699  |U.  S.  Comp. 
St.  1913,  §  8739]).  divesting  intoxicating 
liquors  of  their  interstate  character  with 
reference  to  interstate  commerce,  is  with- 
tH  the  power  of  Congress  to  enact. 
Souihero    Exp.   Co.  v.   Whittle,    194   Ala. 

406,  69  So.  652. 

i  m. Commerce  Among  the  States. 

The  Webb  law  (Act  March  1,  1913,  c. 
90,  37  Stat.  699)  prohibiting  the  trans- 
portation of  liquors  from  one  state  into 
another  state  to  be  received,  kept,  or 
used  in  violation  of  the  law  of  the  tatter 
state  does  not  prohibit  the  transporta- 
tion of  intoxicating  liquors  from  one 
state  into  another,  .  except  where  the 
liquors  are  to  be  received,  possessed,  or 
kept,  or  in  some  way  used  as  prohibited 
by  the  laws  of  the  latter  state,  and  from 
liquors  so  imported  it  merely  withdraws 
their  interstate  character  and  their  im- 
munity from  state  regulation,  and  so  con- 
strued ^s  a  valid  exercise  by  Congress  of 
power  to  regulate  interstate  commerce. 
Southern  Exp.  Co.  v.  State,  188  Ala.  454. 
66  So.  115,  cited  in  notes  in  L.  R.  A. 
1916C,  299.  300,  301,   303,  307,  308,  309. 

j  s;^. Exclusive  or  CoiKurrent  Pow- 
ers of  Congress  and  the  States. 

Cotigreseiona]  intent  to  supersede  hy 
federal  act  exercise  hy  state  of  police 
powers  as  to  matters  not  covered  by 
federal  legislation  is  not  to  be  inferred 
from  mere  fact  that  Congress  has  seen 
fit  to  circumscribe  and  occupy  a  limited 
field.  Louisville,  etc.,  R.  Co.  v.  State 
(Ala.  App.),  76  So.  505. 

To  Bvpersede  state  enactment  on  the 
same  subject,  an  act  of  Congress,  fairly 
interpreted,  must  actually  conflict  with 
state  law.  Louisville,  etc.,  R.  Co.  v.  State 
(Ala.  App.).  78  So.  SOS. 

When  Sute  Law  Must  Yield.— In  de- 
termining whether  a  federal  statute  has 
superseded  a  state  enactment,  the  entire 
scDpe'and  purpose  of  the  federal  statute 
must  be  considered,  and  that  which 
needs  to  be  implied  within  its  statutory 
scope  and  intent  is  of  no  less  force  than 
that  which  is  expressed  in  the  act;  and 
the  federal  statute,  when  so  considered, 
will   be    frustrated  in   its  chosen   field  of 


operation,  and  its  ,  provisions  refused 
their  natural  elTect,  the  state  law  must 
yield  to  the  superior  authority  of  the 
federal  law  within  the  sphere  of  its  dele- 
gated and  assumed  authority.  Louis- 
ville, etc.,  R.  Co.  V.  State  (Ala.  App.), 
76  So.  505. 

Condemnation  of  Railroads'  Right  of 
Way  by  Telegraph  Company.— Western 
Union  Tel.  Co.  f.  South,  etc.,  R.  Co.,  18* 
Ala.  66,  62  So.  788.  See  the  title  COM- 
MERCE, §  3J4,  vol.  3,  p.  153. 

The  Locomotive  Headlight  Law  (Acts 
1915,  p.  357)  has  no  application  to  en- 
gines engaged  in  interstate  commerce; 
the  federal  Safe  Locomotive  Boilers  Act 
Feb.  17.  1911  (Act  Cong.  Feb.  17,  1911. 
c.  103.  36  Stat.  913),  as  amended  by  Act 

March    4,    1915,    C.    169,    38    Stat.    1192    (U. 

S.  Comp.  St.  1916,  §§  863ga-BS3ed),  hav- 
ing excluded  the .  states  from  the  right 
to  legislate  on  the  matter  of  interstate 
locomotive  equipment,  though  the  final 
federal  rules  on  the  subject  of  headlights 
on  interstate  locomotives  were  not  pro- 
mulgated by  the  Interstate  Commerce 
Commission  until  after  a  railroad  charged 
with  violating  the  Locomotive  Headlight 
Law  of  the  state  committed  the  offense. 
Louisville,  etc.,  R.  Co.  v.  State  (Ala. 
App.),  76  So.  505. 

Application  of  Conoroerce  Act  to  Tele- 
graph Companies.— Act  June  18,  1910,  % 
7,  making  Interstate  Commerce  Act  ap- 
ply to  telegraph  and  telephone  compa- 
nies, places  telegraph  companies  within 
the  operation  of  such  act  to  complete 
exclusion  of  state  laws.  Western  Union 
Tel.  Co.  *.  Smith  (Ala.),  75  So.  393; 
Western  Union  Tel.  Co.  v.  Hawkins 
(Ala.),  73   So.   973. 

Validity  of  Conditions  in  Telegraph 
Message. — Since  under  Act  Cong.  June 
18,  1910,  %  1,  conditions  in  a  telegraph 
message  are  valid  until  contrary  is  de- 
clared by  Interstate  Commerce  Commis- 
sion, demurrers  to  special  pleas  of  de- 
fendant in  action  for  damages  for  failure 
to  deliver  message  setting  up  conditions 
in  message  should  be  overruled.  West- 
ern Union  Tel.  Co.  v.  Hawkins  (Ala.). 
73  So.  973. 

Any  condition  in  a  message  limiting 
liability  of  company  is  valid,  in  absence 
of  any  declaration  to  the  contrary  by  In- 
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terstate  Commerce  .Commission,  and  can 
not  be  interfered  with  by  states.  West- 
em  Union  Tel.  Co.  v.  Hawkins  (Ala.), 
■  73  So.  973. 

Conditions  in  an  interstate  telegraph 
message  limiting  company's  liability  are 
valid  until  Interstate  Commerce  Com- 
mission otherwise  declares  and  can  not 
be  interfered  with  by  the  state.  Western 
Union  Te!.  Co.  z:  Smith  (Ala.).  T5  So. 
393. 

Traffic  in  Intoxicating  Liquora.  —  The 
inherent  limitations  on  the  territorial 
operation  of  state  laws  can  not  protect 
an  interstate  carrier  in  accepting  outside 
the  state  intoxicating  liquors  for  trans- 
portation into  Alabama  in  violation  of 
the  statute  of  Alabama,  since  the  Wehb- 
Kenyon  Act  March  I,  1913,  c.  90,  37  Stat. 
690  (U.  S.  Comp.  St.  1916,  §  8739),  has 
appropriated  the  rule  of  the  state  law  to 
define  a  national  prohibition  against 
the  unlawful  entry  of  certain  liquors  in 
interstate  commerce.  State  v.  Southern 
Exp.  Co.  (Ala.),  75  So.  343. 

TransporUtion  of  Goods  and  Persona 
in  General — The  amendment  of  June  29, 
1906,  to  Interstate  Commerce  Act  with- 
drew ^from  the  states  entire  subject  of 
the  regulation  of  interstate  carriage  of 
freight  and  passengers  and  vested  it  ex- 
clusively in  Interstate  Commerce  Com- 
mission. Western  Union  Tel.  Co.  v. 
Hawkins  (.Ma.),  73  So.  973;  Western 
Union  Tel.  Co.  t\  Smith  (Ala,),  75  So. 
393. 

The  rule  that  a  contract  for  interstate 
shipment  of  goods  is  governed  by  the 
law  of  the  place  where  the  contract  is 
made  has  no  application,  where  subject- 
matter  of  contract  is  one  of  national  cog- 
nizance, and  Congress  has  enacted  laws 
for  ils  complete  regulation.  Deavors  v. 
Southern  Exp.  Co.  (Ala.).  76  So.  388. 

The  Federal  EroidorerB'  Liability  Act 
(Act  .\pril  22.  1908,  e.  149,  3S  Stat.  65  (U. 
S.  Comp.  St.  1913,  §  8657])  supersedes 
state  statutes  and  governs  cases  of  in- 
juries to  employees  while  engaged  in 
interstate  commerce.  Ex  parte  Atlantic, 
etc.,  R.  Co.,  190  Ala,  132.  67  So.  356.  re- 
versing judgment  Atlantic,  etc.,  R.  Co. 
V.  Jones,  9  Ala.  App.  499,  63  So.  693. 

Where  plaintiff  had  been  injured  while 
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engaged  in  interstate  commerce,  and  his 
complaint  sought  a  recovery  under  Code 
1907,  §  3910  (the  State  Employers'  Liabil- 
ity Act),  it  was  reversible  error  for  the 
court  to  refuse  a  general  charge  re- 
quested by  defendant  as  to  recovery  on 
that  count,  since  the  Federal  Employers' 
Liability  Act  of  April  22,  1908  (3S  Sut. 
65,  c.  149  (U.  S.  Comp.  St.  1913.  SS  8657- 
8665]).  has  superseded  all  state  statutes 
as  to  the  liability  of  employers  to  their 
employees  engaged  in  interstate  com- 
merce. Atlantic,  etc..  R.  Co.  v.  Jones, 
IS  Ala.  App,  419,  67  So.  632,  cited  in  note 
in  L.  R.  A.  l9liC,  50. 
S  >■  Powers  Remaining  in  ibe  States. 

Traffic  in  Intoxicating  Uquors.— The 
Wcbb-Kenyon  Law  divests  intoxicating 
liquors  of  their  character  with  reference 
to  interstate  commerce  in  the  cases  con- 
templated and  described  in  the  act,  and 
in  such  cases  intoxicating  liquors  c»n 
only  be  regarded,  when  transported 
from  one  state  into  another,  as  if  the 
Federal  Constitution  had  not  contained 
the  commerce  clause,  and,  so  construed, 
the  act  is  not  invalid,  as  delegating  fed- 
eral authority  to  the  states.  Southern 
Exp,  Co.  V.  Whittle,  194  Aia.  406,  69  So. 
652. 

Under  the  Webb  Law  (Act  March  1. 
1913,  c,  90,  37  Stat.  699),  prohibiting  the 
transportation  of  intoxicating  liquors 
from  one  state  to  another,  for  unlawful 
use  in  the  latter  state,  and  the  Carmichael 
bill  (Acts  Sp.  Sess.  1909.  p.  8)  and  the 
Fuller  bill  (Acts  Sp.  Sess.  1909,  p.  63), 
prohibiting  the  sale  or  keeping  for  sale 
of  intoxicating  liquors,  etc.,  an  interstate 
carrier  is  not  prohibited  from  bringins 
into  the  State  intoxicating  liquors,  ex- 
cept only  such  as  are  intended  for  unlaw- 
ful use  in  the  state,  and  a  carrier  in  pos- 
session of  liquors  for  delivery  to  a  person 
who  intends  ,to  use  the  same  in  vio- 
lation of  law,  or  a  carrier  delivering  in 
the  state  liquor  to  a  person  in  the  state 
intending  to  use  the  same  illegally,  vio- 
lates the  state  law,  unless  it  has  no 
knowledge  of  the  unlawful  purpose. 
Southern  Exp,  Co.  v.  State,  188  Ala.  454, 
66  So.  115, 

The  anti-advertising  liquor  law  of 
February    10,    1915,    prohibiting    the    sale 
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of  newspapers  and  magazines  containing 
liqaor  advertisements,  does  not,  when 
applied  to  a  newspaper  published  out  of 
the  state,  and  containing  an  advertise- 
ment of  liquor  manufactured  out  of  the 
state  and  to  be  shipped  into  the  stale 
to  individuals,  ordering  it,  violate  Const. 
U.  S.  art.  1,  %  8,  vesting  in  Congress  the 
Mcksive  power  to  regulate  interstate 
cominerce,  since  the  states  have  the  right 
10  prohibit  sales  of  intoxicating  liquors 
and  incidentally  the  right  to  prohibit 
solicitations  for  such  sales,  whether  by 
^cnt  or  advertisement.  State  v.  De- 
Uye,  193  Ala.  500,  88  So.  963,  overruling 
Moog  V.  State,  145  Ala.  75,  41  So.  168. 

IL  SUBJECTS  OF  REGULATION, 
§  f/».  Prc^rty  St^ject  of  Commerce  in 
General. 

The  possession  of  two  quarts  of 
whisky  by  an  interstate  passenger  car- 
ried for  his  private  use,  and  not  in  ex- 
cess of  what  is  reasonably  necessary 
for  bis  personal  use  and  comfort  while 
on  the  journey,  is  protected  by  the  com- 
merce clause  of  the  constitution  as  pos- 
session of  personal  baggage.  Howard  v. 
Sute  (Ala.  App,>,  73  So.  559. 
i  m  (a)  Means  and  Instrumentalities  in 
General. 

-A  dead  engine,  which  was  being  hauled 
by  an  interstate  train  from  one  state  to 
another,  is  an  instrumentality  of  inter- 
state commerce,  being  one  of  the  instru- 
nienialities  ordinarily  used  by  the  rail- 
read  company  in  carrying  on  its  busi- 
ness; the  fact  that  it  was  not  then  tit 
for  use  not  changing  its  character.  At- 
lantic, etc.,  R.  Co.  r.  Jones.  9  Ala.  .App. 
499,  63  So.  693. 
i  t.  Railroads. 

Application  of  Emplojrers'  Liability 
Act. — In  actions  under  Federal  Employ- 
ers' Liability  Act;  the  carrier,  to  be  lia- 
ble, must  have  been  actually  engaged  in 
interstate  commerce,  and  its  injured  em- 
ployee must  have  been  rendering  services 
fwilitating  such  commerce.  Louisville, 
eBc..  R.  Co.  V.  Blankenship  (Ala.).  74 
So.  96D. 

Whether  a  railroad  employee  was  in- 
jured while  engaged  in  interstate  com- 
merce   is     determined    by    whether    the 


work  or  act  in  which  he  was  then  en- 
gaged was  a  part  of  the  interstate  com- 
merce in  which  the  carrier  was  engaged. 
Western  Railway  v.  Mays,  197  Ala.  387, 
73  So.  641, 

The  Federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat.  85  [U. 
S.  Comp.  St.  1916,  §§  8657-8865])  is  only 
available  to  the  employees  it  prescribes 
and  dejines.  namely,  those  in  the  employ-  ' 
ment  of  interstate  carriers  who  at  the 
time  of  the  injury  are  engaged  in  work 
or  service  immediately  related  and  di- 
rectly contributory  to  interstate  com- 
merce. Mathews  V.  .Alabama,  etc.,  R. 
Co.  (Ala.),  76  So.  17. 

The  purpose  to  devote  in  future  an 
agency  capable  of  use  in  interstate  com- 
merce to  that  service  will  not  .bring  it 
within  the  operation  of  the  Federal  Em- 
ployers' Liability  .^ct,  though  the  physi- 
cal preparation  of  the  agency  for  imme- 
diate use  in  such  commerce  may  suffice. 
Louisville,  etc.,  R.  Co.  v.  Carter,  195 
Ala.  382,  70  So.  655. 

Same — Coaling  Engines. — An  employee 
coaling  engines  on  interstate  railroad 
and  serving  interstate  and  intrastate 
trains  is  engaged  in  interstate  commerce 
within  Federal  Employers'  Liability  Act. 
Southern  R.  Co.  v.  Peters,  194  Ala.  94, 
69  So.  611. 

Same — Caretaker  of  Dead  Engine.  — 
A  servant  of  a  railroad  company,  who 
was  acting  as  a  watchman  or  caretaker 
of  a  dead  engine,  which  was  being  hauled 
by  an  interstate  train  from  one  state  to 
another,  is  engaged  in  interstate  com- 
merce within  the  purview  of  the  Federal 
Employers'  Liability  Act.  .Atlantic,  etc., 
R.  Co.  V,  Jones,  9  Ala.  App.  499,  63  So. 
693. 

Same — Brakeman  Unloading  Train.  — 
A  brakeman.  injured  unloading  a  barrel 
from  an  interstate  train  shipped  from  a 
foreign  state,  was  injured  in  interstate 
commerce.  Western  Railway  v.  Mays, 
197  Ala.  3«7.  78  So.  641. 

Same  —  Conductor  Noting  Cars  for 
Trains. — Where  a  railroad  was  engaged 
in  interstate  traffic,  and  the  division  of 
its  road  upon  which  a  switch  engine  con- 
ductor was  employed  extending  through 
several  states,  and  at  the  time  of  an  in- 
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jury  to  the  conductor  caused  by  the 
switch  engine  he  was  noting  cars  t( 
made  up  into  trains  for  through  traffic, 
at  a  time  when  no  local  freights  i 
handled,  such  conductor  was  engaged 
in  "interstate  commerce."  Southern  R. 
Co.  V.  Fisher  (Ala.),  74  So.  580. 

Same — Lull  in  Haldttg  up  Interstate 
Trains. — Where  plaintiff  was  engaged 
a  railroad  fireman  in  a  crew  making  up 
interstate  trains,  and  was  injured  during 
a  temporary  loll  in  the  work,  he  was 
engaged  in  "interstate  commerce"  when 
injured,  and  his  case  is  properly  brought 
within  the  federal  Liability  Act  I 
Cong.  April  %2.  1908,  c.  149,  35  Stat.   [65 

U.     S.    Comp.     St.    1913,     |§     8657-8S6S]). 

Alabama,  etc.,  R.  Co.  v.  Sfcotzy,  196  .Ala. 

25,  71  So.  335. 

Same— Clearing  Ditches  Along  Tracks. 
— In  action  under  the  Federal  Employers' 

Liability  .\ct  for  injury  sustained  while 
cteariu'g  ditches  along  defendant  rail- 
road's tracks,  plaintiff's  testimony  that 
there  was  no  other  way  of  draining  sur- 
face water  from  tracks  is  competent  to 
establish  that  his  work  was  necessary 
to  safe  interstate  transportatioi).  Louis- 
ville, etc.,  R.  Co.  r.  Blankenship  (Ala.), 
74  So.  960. 

Same^Repairing  Wttrk  Train  Engine. 
— A  railroad  employee  injured  while  as- 
sisting in  repairing  a  locomotive  which 
was  being  used  or  to  be  used  wholly 
within  .the  State  of  Alabama  in  drawing 
a  work  train  engaged  in  repairing  the 
railroad  company's  interstate  track  was 
not  within  the  Federal  Employers'  Lia- 
bility Act,  and  was  entitled  to  sue  un- 
der the  state  statute,  since  the  federal 
act  is  only  applicable  to  those  in  the  em- 
ployment of  interstate  carriers  who  at 
the  time  of  the  injury  are  engaged  in 
work  immediately  related  and  directly 
contributory  to  interstate  commerce, 
and,  while  such  relation  exists  when  his 
service  is  in  or  about  the  maintenance 
or  repair  of  agencies  already  devoted  to 
or  immediately  capable  of  facilitating 
some  essential  feature  of  interstate  com- 
merce,   the    engine    in    question    was    not 

an  immediately  or  directly  applied  means 
to  the  maintenance  or  repair  of  any  in- 


dispensable feature  of  interstate  trans- 
portation, but  was  only  brought  into  a 
secondary  relation  to  an  interstate  in- 
strumentality. Louisville,  etc.,  R.  Co.  v. 
Carter,  195  Ala.  382,  70  So.  655. 

Same^Repairing  Car. — A  car  repairer 
injured  while  working  on  a  car,  used  the 
previous  week  in  interstate  commerce, 
but  having  "drifted"  for  a  week,  and  not 
again  used  except  in  intrastate  commerce 
for  several  weeks  after  the  injury,  could 
not  recover  of  the  master,  under  the  Fed- 
eral Employers'  Liability  Act  (Act  April 
22,  1808.  c.  149,  3S  Stat.  64  [U.  S.  Conip. 
St.  1916.  g§  8ftS7-86fS]).  Loveless'  v. 
Louisville,  etc.,   R.   Co.   (Ala.),  75  So.  7. 

Same — Member  of  Posse  after  Train 
Robbers. — Person  employed  by  railroad 
as  member  of  posse  to  apprehend  bandits 
who  had  robbed  interstate  train  was 
not  engaged  in  interstate  commerce  so 
as  to  fix  liability  on  road  for  his  death 
under  the  Federal  Employers'  Liability 
Act.  Alabama,  etc.,  R.  Co.  v.  Sonner 
(Ala.),  75  So.  986. 
§  10.  Tnnaportation  of  Goods. 

Liquor  Intended  for  VioUtfon  of  State 
Law, — Where  an  interstate  consignment 
of  liquor  is  intended  by  any  person  in- 
terested in  same  to  be  a  means  of  violat- 
ing valid  state  laws  governing  liquors 
described  in  Webb-Kenyon  Act,  it  does 
not  become  an  article  of  lawful  interstate 
commerce  in  the  transportation  of  which 
the  carrier  will  be  protected.  State  f. 
Southern    Exp.  Co.    (Ala.),  75  So.  343. 

The  Webb-Kenyon  Law  prohibits  the 
entry  in  interstate  commerce  of  intoxi- 
cating liquors  for  a  purpose  made  unlaw- 
ful under  valid  state  .statutes,  and  any 
valid  exercise  of  the  police  power  of  the 
states  is  not  a  regulation  of  interstate 
commerce.  Southern  Exp.  Co.  i'.  Whittle, 
194  Ala.  406,  69  So.  6S2. 

The  seizure  under  temperance  acts  of 
intoxicating  liquors  consigned  to  defend- 

t   at    Columbus,    Ga.,   and   removed   b; 

m  to  this  state  and  stored  temporarily 

til  he  could  remove  them  to  Florida 
under  contract  to  "immediately  ship  said 
whisky  from  Columbus,  Ga.,  to  Jackson- 
ville, Fla.,"  was  not  a  seizure  of  prop- 
erty in  interstate  transit,  and  was  proper, 
and  such  property  was  not  protected  by 
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the  laws  oF  interstate  commerce  against 
the  operation  of  the  Alabama  liquor  laws. 
Theitrical  Club  v.  State  (Ala.).  74  So. 
969. 

Duty  to  Inspect  Uquort  in  Forbidden 
Receptaclea.— H  a  carrier  would  avert 
the  consequences  of  contributing  to  a 
violation  of  Gen.  Acts  1915,  p.  555,  S  S, 
by  transporting  and  delivering  liquors  in 
forbidden  receptacles,  it  must  inspect  the 
tenders  of  such  shipments  as  are  labeled 
in  accordance  with  Pen.  Co()e  U.  S.  S 
240  (Acts  March  4,  1909,  c.  321,  35  Stat. 
lis:  [U.  S.  Comp.  St.  1916,  §  10410]), 
since,  if  a  package  tendered  for  shipment 
in  another  state  violates  the  laws  of 
.Alabama  when  brought  therein  because 
of  the  use  of  containers  of  forbidden  ca- 
pacities, the  package  is  "forbidden  com- 
merce" within  the  Webb-Kenyon  Act, 
and  the  carrier  can  not  claim  the  pro- 
tection accorded  interstate  commerce. 
State  I-.  Southern  Exp.  Co.  (Ala.),  75  So. 
3*3. 

Transportation  of  Liquora  by  Automo- 
bile.—Transportation  of  liquors  through 
this  state  from  one  state  to  another  by 
automobile  over  public  highways,  instead 
of  by  rail  or  boat,  is  "interstate  ship- 
ment" if  there  ic  no  break  or  discon- 
nection therein  by  removal  from  the  ve- 
hicle or  by  disposing  or  attempting  to 
dispose  thereof  in  the  state.  Moragne  v. 
State  (Ala.),  78  So.  450. 

Intent  to  Export  to  Foreign  Country. 
—Where  plaintiff,  a  foreign  corporation, 
bought  lumber  from  defendant,  to  be  de- 
livered in  care  of  a  vessel  at  Mobile  and 
there  inspected  and  paid  for  at  a  specified 
price  per  M.  the  fact  that  plaintiff  pur- 
chased the  lumber  for  export  and  in- 
tended to  load  it  on  the  vessel  and  con- 
tinue its  transportation  to  a  foreign 
country  did  not  render  the  transaction 
between  plaintiff  and  defendant  one  in 
interstate  commerce,  so  as  to  remove  the 
transaction  from  the  application  of  a 
state  law  providing  that  foreign  corpo- 
rations shall  not  do  business  within  the 
state  without  complying  with  its  laws. 
Brunner  v.  Mobile-Gulfport  Lumber  Co., 
188  Ala.  248.  66  So.  438.  cited  in  note  in 
L.  R.  A.  19170.  1191. 

Negligence  in  Carrying  or  Delivering 
CorpM. — Plaintiff  sued   defendant   carrier 
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damages  lor  negligence  in  the 
carrying  or  delivering  of  the  corpse  of 
her  brother  consigned  to  her  in  Alabama 
and  shipped  from  Kansas.  Defendant 
had  no  agent  at  the  place  of  delivery, 
and  the  cofHn  containing  the  corpse  was 
placed  on  a  truck  and  wheeled  under  a 
shelter  or  shed,  but  got  wet  from  rain 
blowing  in  or  breaking  through  the  top 
thereof.  Held,  that  the  damages  sus- 
tained were  the  consequences  of  the 
breach  of  the  contract  for  an  interstate 
shipment  governed  by  the  federal  laws, 
and  therefore  plaintiff,  having  failed  to 
show  any  damages  other  than  mental 
anguish,  could  not  recover.  Deavors  v. 
Southern  Exp.  Co.  (Ala.),  76  So.  288. 
§  11.  Sale  of  Goods. 

Sold  by  Agent  in  Original  Packages. 
— Where  a  foreign  corporation  shipped 
goods  to  its  agent,  and  the  agent  sold 
them  in  the  original  packages,  the  trans- 
action was  an  interstate  one.  Padgett 
V.  Gulfport  Fertilizer  Co.,  11  .\la.  App. 
366,  66  So.  B66,  cited  in  notes  in  L.  R.  A. 
I916F,  351, 

Sold  in  State  in  Agent's  Own  Name- 
Foreign  corporation  which  shipped  po- 
tatoes on  consignment  to  factor  in  state, 
who  sold  them  in  his  own  nam*,  deducted 
expenses  and  commission  from  proceeds, 
remitting  balance  to  the  corporation, 
which  had  no  place  of  business  in  state, 
was  engaged  in  interstate  commerce, 
^nd  not  "in  business  within  state,"  so 
as  to  bar  its  action  for  the  balance  in  ab- 
sence of  compliance  with  state  laws  as 
to  doing  business  in  state.  Tyson  v. 
Jennings  Produce  Co.  (Ala.  App.),  77  So. 
986. 

Where  an  order  for  a  machine  was 
given  to  the  soliciting  agent  of  a  foreign 
corporation  and  sent  to  the  corporation, 
and  the  machine  was  constructed  out  of 
the  state  and  shipped  to  the  buyer  in  the 
state  and  there  unpacked  and  parts  put 
together  by  the  agent,  who  then  gave  in- 
structions as  to  its  operation  and  ac- 
cepted notes  for  the  purchase  price,  the 
transaction  was  interstate  commerce  and 
not  "doing  business"  within  the  state  by 
the  foreign  corporation.  Citizens'  Nat. 
Bank  r.  Buckheit,  14  Ala.  App.  511.  7! 
So.  83. 
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Sale  of  Lightninc  Rods  on  Order.  ^ 
In  a  suit  to  establish  a  lien  an  a.  barn,  a 
bill  alleging  a  sale  of  lightning  rods  by 
complainant  to  defendant  on  a  written 
order  made  by  defendant  and  directed 
to  complainant  at  its  place  of  business 
in  Ohio,  and  that  such  order  was  to  be 
tilled  by  a  shipment  of  the  lightnmg  rods 
from  such  place  of  business,  and  deliv- 
ered to  defendant  under  such  written 
order  at  his  home  in  Alabama,  showed 
an  interstate  transaction,  and  was  not  de- 
murrable foi  failure  to  aver  a  compliance 
with  the  laws  of  the  state  to  qualify 
complainant,  a  foreign  corporatio 
business  in  the  state,  though  It  further 
alleged  that  the  lightning  rods  were 
placed  on  defendant's  barn  on  the  day  of 
the  delivery,  and  were  to  be  paid  for 
when  so  placed,  and  that  they  became  ar 
improvement  or  repair  upon  the  barn ; 
this  averment  being  evidently  for  the 
purpose  of  establishing  a  lien,  and  not 
to  charge  that  the  lightning  rods  were 
to  be  erected  by  the  complainant  under 
the  terms  of  the  contract  of  sale  so  a: 
to  become  an  inseparable  obligatioi 
thereunder.  Foy  Co,  v.  Haddock,  19. 
Ala.  101,  67  So.  978, 

Where  an  agent  delivers  lightning  roda 
to  peraona  who  had  previously  ordered 
them  from  another  agent,  the  rods  being 
shipped  from  the  manufacturer  in  an- 
other state,  and  not  resold,  but  returned 
to  the  manufacturers  when  those  who 
ordered  them  refused  to  take  them,  the 
agent  is  engaged  in  interstate  commerce. 
and  is  not  required  to  have  a  state  license 
for  selling  and  delivering  lightning  rods. 
Wright  V.  State.  B.Ala.  App.  437,  63  So. 
14,  cited  in  notes  in  .^nn.  Cas.  1916B, 
496,  4B7. 

Same — Authority  of  Agent  to  Hake 
Reductiona  in  Price.— That  an  agent  who 
delivers  lightning  rods,  shipped  in  from 
another  state  to  customers  who  had  previ- 
ously ordered  them,  sometimes  made  re- 
ductions from  the  contract  price  for  the 
rods  does  not  change  the  character  of 
the  transaction  from  being  interstate 
commerce.  Wright  v.  State.  8  Ala.  App. 
437.  63  So.  14. 

§  IS.  TrafBc  in  Original  Packages. 
Where  newspapers  published  out  of  the  ' 


state,  whi«h  contain  liquor  advertise- 
ments, are  received  by  a  dealer  within 
the  state,  the  bundles  broken,  and  the  in- 
dividual newspapers  placed  on  sale,  such 
papers  are  no  longer  "original  packages," 
but  arc  mingled  with  the  general  prop- 
erty of  the  state,  and  are  subject  to  state 
regulation.  Stale  r.  DeLaye.  193  Ala. 
500,  63  So.  993.  cited  in  notes  in  L.  R.  A. 
1915B,  8»5.  896;  L.  R.  A.  1917E,  701. 
§  l%%.  Occupations  in  Qeneral. 

The  lending  of  money  by  a  foreign  cor- 
poration    does    not    constitute    interstate 
commerce.    Padgett  v.  Gulfport  Fertilizer 
Co.,  11  Ala.  App.  366,  66  So.  866. 
§  II.  Foreign  Corporations. 

The  provisions  of  the  state  statutes 
and  constitution,  regulating  foreign  cor- 
porations doing  business  in  the  state, 
relate  only  to  intrastate  business,  as  if 
extended  to  interstate  business,  they 
would  violate  the  commerce  clause  of 
the  Federal  Constitution.  Fifth  Ave- 
Library  Soc.  v.  Rhodes,  194  Ala.  670,  69 
So.   918. 

III.  MEANS  AND  METHODS  OF 
REGULATION. 
§  IB.  Nature  and  Scope  in  General. 

The  condemnation  under  the  state  laws 
of  a  railroad  crossing  over  a  railroad 
which  handles  interstate  commerce  is 
not  an  interference  with  interstate  com- 
merce. Mobile,  etc.,  R.  Co.  v.  Louisville, 
etc.,  R.  Co.,  192  Ala.  136.  68  So.  90S. 
S  18.  Regulation  of  Conduct  of  Business. 
§  1914. In  Qeneral. 

The  constitutional  and  statutory  re- 
quirements as  to  foreign  corporations 
doing  business  in  Alabama  are  not  ap- 
plicable to  such  foreign  corporations 
while  engaged  in  interstate  commerce. 
Hurst  !■.  Fitz  Water  Wheel  Co.,  197  Ala. 

10,  73  So.  314. 

S  so. Railroads. 

Whether  or  not  an  order  of  a  state 
Railroad  Commission  for  the  stoppage 
of  interstate  trains  is  valid  as  not  di- 
rectly regulating  interstate  commerce 
be  decided  by  considering  the  claims 
of  both  the  interstate  traffic  and  of  the 
residents   of  the   stale   through   which  the 
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road  passes,  and  where  the  latter'a  w 
have  been  adequately  supplied  under  all 
the  facts  bearing  on  the  subjects,  ar 
order  granting  further  demands  to  the 
embarrassment  of  rapid  interstate  trans- 
it and  of  the  road  in  competing  with  its 
rival  is  an  unwarrantable  interference 
with  interstate  commerce.  Railroad 
Comm.  f.  St.  Louis,  etc.,  R.  Co.,  193  Ala. 
527.  70  So.  645. 

By  an  order  of  the  .Alabama  Railroad 
Commission  complainant  railroad 
compelled  to  stop  two  of  its  solid 
through  trains  at  four  towns  in  Alabama 
ranging  from  600  to  l.SOO  inhabitants 
which  ihe  company  already  served  with 
three  passenger  trains  daily  each  way. 
The  trains  affected  by  the  order  were 
exclusively  interstate  trains,  and  were 
run  at  their  maximum  speed  consistent 
with  safety  in  order  to  make  through 
connections,  the  schedules  for  which 
complainant  had  no  control  over.  The 
loss  of  time  in  making  the  stops  ordered 
would  compel  complainant  to  lose  its  in- 
terstate connections,  and  complainant 
was  shown  for  many  years  lo  have  had 
sharp  competition  in  such  through  traffic, 
which  compelled  it  to  give  up  many  ad- 
ditional connections  in  order  to  make 
fast  time  and  to  meet  competition.  Held. 
that  such  order  was  an  unreasonable  re- 
straint upon  interstate  traffic.  Railroad 
Coram.  V.  St.  Louis,  etc.,  R.  Co..  195 
Ala.  527,  70  So.  645. 

f  SS.  —  Hanufmcture  and  Sale  of  Goods. 

Police  regulations  imposed  by  the  state 
on  the  sale  of  fertilizers  are  applicable 
to  interstate  transactions.  Padgett  v. 
Gnlfport  Fertilizer  Co..  11  Ala.  App.  366, 
S6  So.  866. 

5  *9. Transportation  of  Property. 

Intoxicating  Liquors. — The  legislature 
can  prohibit  the  use  of  public  streets  or 
public  roads  for  the  transportation  of  in- 
toxicating liquors,  or  other  commodities 
dangerous  to  the  public,  or  the  use  of 
which  violates  the  state's  public  policy, 
unless    such     regulation    unduly     burdens 
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public  streets  and  public  roads  within 
the  state  is  subject  lo  the  police  power. 
Moragne  v.  State  (Ala.  App.),  74  So.  863. 
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.\cts  1915,  p.  39,  3  1,  prohibiting  the 
transportation  into  the  slate  of  intoxi- 
cating liquors  intended  to  be  received, 
possessed,  sold,  or  used  in  violation  of 
law,  page  44,  S  13>  making  it  unlawful 
to  possess  intoxicating  liquor  in  excess 
of  certain  quantities,  and  page  37,  §  24, 
making  it  unlawful  to  transport  such 
prohibited  liquors  for  another  along  any 
public  street  or  highway,  are  not  invalid 
when  applied  to  interstate  transportation 
of  intoxicating  liquors  over  the  highways 
of  the  state,' in  view  of  the  Webb-Kenyon 
Act.  prohibiting  the  interstate  transpor- 
tation of  intoxicating  liquors  into  a  state 
for  use  in  violation  of  the  state  laws. 
Moragne  v.  State  (Ala.  .\pp.).  74  So.  863. 

Same— FuUer  Act.  —  The  Fuller  Bill 
(.■\cts  Sp.  Sess.  1909.  p.  63)  prohibits  in- 
trastate shipments  of  intoxicating  liquors 
except  for  recognized  legal  purposes,  but 
does  not  attempt  to  prohibit  interstate 
shipments.  Southern  Exp.  Co.  i'.  State, 
IBB  Ala.  454,  66  So.  115, 

Same— Application  of  Statute  to  In- 
terstate  Shipment.— Acts  1915,  p.  27,  § 
24,  making  it  unlawful  to  transport  pro- 
hibited intoxicating  liquors  for  another 
when  received  at  one  "point,  place  or 
locality  in  this  state,"  and  prohibiting 
transportation  on  the  highway  of  "any 
such  liquor  for  another,"  does  not  apply 
to  an  interstate  Shipment.  Moragne  v. 
State  (.Ala.),  79  So.  450. 

Same  —  Transportation  through  Ala- 
bama,—The  prohibition  statutes,  if  con- 
strued to  prohibit  transportation  of  in- 
toxicating liquors  in  transit  from  (jeorgia 
to  Florida  through  Alabama,  would  be 
unconstitutional.  Moragne  v.  State 
(Ala.),  77  So,  333. 

The  state  prohibition  statutes,  as  ex- 
tended by  federal  Webb-Kenyon  Bill, 
are  inapplicable  to  transportation  of  in- 
toxicating liquors  through  Alabama  in 
transit  from  Georgia  to  Florida.  Mor- 
agne V.  State  (.Ala.),  77  So.  323. 
g  U.  Ucenses  and  Privilege  Taxes. 
§  U.  ^—  Mercantile  Business  in  Gen- 
eral. 

Acts  1911,  p.  466,  S  9,  which  is  for  the 

protection  of  oysters,  and  imposes  a  tax 

upon  all  oysters  canned,  packed,  shipped, 

sold  in  and  from  the  state,  is  not  in- 
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valid  as  an  interference  with  intentate 
commerce;  for  properly  brought,  with- 
out the  state  ceases  to  be  subject  of  in- 
terstate commerce  upon  reaching  its  dis- 
tinction and  coming  to  rest  in  the  state, 
and  is  subject  to  state  taxation  even 
though  disposed  of  in  original  packages. 
Uangoldorf  v.  State,  8  Ala.  App.  302,  62 
So.  373. 

S  S7.  ^—  Commercial  Agents. 

An  agent  tor  the  sale  of  pianos,  rep- 
resenting only  a  principal  having  its 
place  of  business  in  another  state,  where 
orders  taken  by  him,  if  approved  and 
accepted,  were  filled  by  shipping  the 
pianos  to  the  purchasers,  was  engaged 
exclusively  in  interstate  commerce,  and 
was  not  required  to  take  out  a  license 
under  a  municipal  ordinance,  requiring 
agents  for  the  sale  of  pianos  to  take  out 
such  a  license.  Ineichen  v.  Anniston,  10 
Ala.  App.  605.  65  So.  TIO,  cited  in  notes 
in  Ann.  Cas.  1»16B,  496.  497;  L.  R.  A. 
19i6E,  239. 

Where,  under  contracts  for  the  sale  of 
pianos  shipped  to  the  purchasers  from 
the  seller's  place  of  business  in  another 
state,  the  purchasers  opened,  examined, 
and  tested  them,  and  then  declined  to  ac- 
cept them,  (he  filling  of  orders  from 
other  purchasers  taken  by  the  seller's 
agent,  by  having  him  ^liver  the  pianos 
so  rejected  by  the  first  purchasers,  was 
an  act  of  Interstate  commerce,  and  the 
agent  was  not  required  to  take  out  a 
license  under  a  municipal  ordinance,  re- 
quiring agents  for  the  sale  of  pianos  to 
take  out  a  license,  as  the  opening  of  the 
box  in  which  the  piano  was  shipped  and 
the  examination  and  testing  thereof  by 
the  first  purchaser  did  not  destroy  its 
character  and  identity  as  an  original 
package,  and  thereby  incorporate  it  into 
the  genera!  mass  of  the  property  of  the 
state.  Ineichen  v.  AnnJston,  10  Ala. 
App.  605.  65   So.  710. 

§  98. Canvusen  and  Solicitora. 

PeraonB  Engaged  in  Business  ^f  Sell- 
ing Lightning  Bods. — Ex  parte  State,  180 
Ala.  529.  61  So.  901.  cited  in  notes  in 
Ann.  Cas.  1916B,  496;  L.  R.  A.  1916E. 
239.     See   the  title    COMMERCE.  S   2S, 

vol.  3,  p.   160. 
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Foreign  Corporation  Selling  and  De- 
livering through  Agents. — Miller  v.  State, 
T  Ala.  App.  183,  63  So.  307,  cited  in  notes 
in  Ann.  Cas.  1916B,  406;  L.  R.  A.  1916E, 
239.  See  the  title  COMMERCE,  §  3S, 
vol.  3.  p.  160. 
§  31. CMporate  Franchises  and  Priv- 

Poreign  Corporations  Engaged  iu 
Transactions  of  Interstate  Commerce 
Only. — Ewart  Lumber  Co.  f.  .\merican 
Cement  Plaster  Co..  9  Ala.  App.  152,  62 
So.  B60,  cited  in  note  in  Ann.  Cas.  19160. 
1349.     See  the  title  COMMERCE.    S    31, 

A  mottgoge  to  a  foreign  corporation  in 
an  interstate  transaction  is  valid,  though 
the  corporation  had  not  complied  with 
the  constitution  or  statutes  governing 
the  right  of  such  corporations  to  do  busi- 
ness in  the  state.  Padgett  v.  Gulfport 
Fertilizer  Co.,  11  Ala.  App.  366,  66  So. 
866. 

§  S3.  Taxation  of  Property. 
§  WH-  Corporate    Capital    and    Se- 
curities. 

Acts  191S,  p.  397.  §  16,  imposing  fran- 
chise tax  on  foreign  corporations,  based 
on  capital  actually  employed  'within  state, 
is  not  unconstitutional  as  unwarranted 
burden  on  interstate  commerce.  Louis-, 
ville,  etc.,  R.  Co.  i'.  State  (Ala.).  78  So.  M. 
§  36.  Duties,  Imposts,  and  Excises. 
§  8«;4.  Revenue  Measures  in  Gen- 
eral. 

Act  Oct.  1,  1903  (Code  1907.  |  3573). 
authorizing  associates  to  incorporate,  is 
not  violative  of  Const.  U.  S.  art.  1,  g  8, 
vesting  Congress  with  power  to  lay  and 
collect  taxes,  duties,  impost,  and  provid- 
ing that  excises  shall  be  uniform  through- 
out the  United  States,  or  |  9  declaring 
that  no  capitation  or  other  direct  tax  shall 
be  laid,  unless  in  proportion  to  the  cen- 
sus, and  that  no  tax  or  duty  shall  be  laid 
on  articles  exported  from  any  state, 
Fairhope  Single  Tax  Corp.  v.  Melville, 
193  Ala.  289,  69  So.  466. 

g  il.  Creation  of  or  Exemption  from  Civil 
Liabilities  or  Remedies. 

Under  Code  1907,  §  36S0,  providing  that 
the  provisions  relating  to  foreign  corpo- 
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rations  shall  not  apply  to  corporations 
doing  only  an  interstate  commerce  busi- 
ness within  the  state,  those  provisions 
can  not  be  construed  to  prevent  such  cor- 
porations from  suing  in  the  courts  of  the 
SUte  without  complying  with  the  statu- 
tory requirement  to  enforce  valid  con- 
tracts. Citizens  Nat.  (Bank  v.  Buckheit, 
14  Ala.  App.  5JI,  71  So.  82;  Tyson  v.  Jen- 
nings   Produce    Co.    (Ala.   App.),    77   So. 

>86. 


IV.  INTERSTATE  COMMERCE  COM- 
MISSION. 
§  4S.  Autborit7  and  Functions  in  Q«neral, 
The  powers  vested  in  Interstate  Com- 
merce Commission  by  act  of  Congress 
can  not  be  exercised  in  opposition  to  ap- 
plicable valid  laws  subsequently  enacted 
by  Congress.  State  v.  Southern  Exp 
Co.  (Ala.),  TS  So.  343. 


C<Hiiiiioii  Lands. 

See  the  title  COMMON  LANDS,  vol.  3,  p.  165,  and  references  there  given. 


COMMON  LAW. 

§  4.  Adoption  and  Repeal. 

§  5.  In  General. 

§  7.  Application  and  Operation. 

Cross  References. 
c  the  title  COMMON  LAW,  vol.  3,  p.  165,  and  references  there  given. 


$  A.  Adoption  and  RepeaL 
5  S. In  GeneraL 

Uississippi     is 
Corinth  Bank,  etc.,  Co.  v.  King,  183  Ala. 
403,    62  So.    704,    cited  in  note  in    Ann. 
Ca».  1918A,  »85. 
S  7.  Application  and  Operation. 

Statutory   Remedies. — Where  an  action 
for  the     death   of    plaintiffs  minor    son 


was  brought  under  the  Homicide  Act 
(Code,  ;§  24BS),  but  was  founded  on  de- 
fendant's common-law  wrong  in  employ- 
ing a  minor  at  a  dangerous  work  with- 
out the  consent  of  the  parent,  the  com- 
mon-law principles  govern.  'Garrett  v. 
Louisville,  etc.,  R.  Co.,  196  Ala.  52,  71 
So.  685,  cited  in  note  in  Ann.  Cas.  1918A, 
9B3. 


Ccmunuiuty  ^rnpttty. 

See  post,  HUSBAND  AND  WIFE, 

Compentatioi). 

See  post,  DAMAGES;  OFFICERS. 
As  to  compensation  for  use  of  money,  see  post,  INTEREST. 

Complaint. 

As  to  complaints  in  criminal  prosecution,  see  post,  CRIMINAL  LAW.    As  to  com- 
plaints in  civil  action,  see  post,  EQUITY;  PLEADING. 

Compositioiu  with  Creditors. 

See  the  title  COMPOSITIONS  WITH  CREDITORS,  vol.  3,  p.  171,  and  references 
there  given. 

Compounding  Felony. 

Sea  the  title  COMPOUNDING  FELONY,  vol.  3,  p.  172,  and  references  there  given. 
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COMPROMISE  AND  SETTLEMENT. 

§     1.  Nature  and  Requisites. 

§     3. Subject  Matter. 

§    4. Making  and  Form  of  Agreement, 

§     5.  Consideration. 

§  5  (1)  Unliquidated,   Disputed,  or    Doubtful   Qaims  in  General. 

§  5  (3)   Invalid  or  Groundless  Claims. 
§     9.  Operation  and  Effect. 

§  12.  Conclusiveness. 

§  13.  Impeachment  or  Setting  Aside.  ' 

§  16.  Pleading. 

Cross  References. 
See  the  title  COMPROMISE  AND  SETTLEMENT,  vol.  3.  p.  173,  and  references 
there  given. 


§  1.  Nature  and  Requisites. 
§  9.  Subject  Hatter. 

Receipt  for  Second  Prize — Satisfaction 
of  Claim  for  First,— Hertz  v.  Montgom- 
ery Journal  Pub.  Co.,  9  .\la.  App.  178.  63 
So.  564.  See  the  title  COMPROMISE 
AND  SETTLEMENT,  g  3.  vol  3.  p.  17*. 

§  4.  Making    and  Form  of    Agree* 

meat. 

Sum  LcBs  than  Amount  Due.  —  To 
constitute  a  settlement  the  sum  less  than 
the  amount  actually  due  must  have  been 
accepted  in  full  for  a  disputed  claim. 
Alabama  City,  etc.,  R.  Co.  v.  Gadsden, 
1S5  Ala.  S«3,  64  So.  61. 


§  B.  - 


-  Consideration. 


§  S  (1)  Unliquidated,  Diaputed,  or  Doubt- 
ful Claims  in  General. 

Parol  Contract  of  Settlement.— The 
mere  existence  of  a  controversy  without 
a  suit  pending,  is  not  sufficient  consider- 
ation to  support  a  parol  settlement,  un- 
less there  be  reasonable  ground  for  the 
controversy,  but  a  compromise  of  mat- 
ters in  dispute  between  litigants,  in  the 
absence  of  fraud,  Is  of  itself  sufficient 
consideration  to  uphold  a  parol  contract 
of  settlement.  Burleson  v.  Mays,  lff9 
Ala.  107,  66  So.  36. 

Matters  in  Litigation  —  Valid  Deed 
Considered  Invalid  by  Parties. — Testator 
devised  the  land  in  controversy  to  his 
daughter,  P.,  and  other  land  to  defend- 
ant, his  other  daughter.  Prior  to  his 
death,  however,  he  executed  a  deed  con- 


veying the  land  in  controversy  to  de- 
fendant. After  his  death,  she  applied  for 
probate  of  his  will,  filing  the  deed  as  an 
exhibit  to  the  petition  tor  probate.  P. 
contested  the  probate  on  the  ground  of 
undue  influence  and  want  of  capacity, 
pending  which  it  was  orally  agreed  be- 
tween them  that  the  contest  and  deed 
should  be  withdrawn,  and  that  the  will 
should  be  probated,  and  the  parties  take 
in  accordance  with  its  provisions.  At 
the  time  of  the  compromise,  the  deed 
was  not  thought  by  either  party  to  be 
valid  except  as  a  testamentary  docu- 
ment, and  the  character  of  the  estates 
which  the  sisters  acquired  under  the  will 
was  also  a  subject  of  dispute.  Held, 
that  the  settlement  was  based  on  an  ade- 
quate consideration.  Burleson  v.  Mays, 
ise  Ala.  107.  66  So.  36. 

Claim  Disputed  —  Payment  of  Less 
than  Claimed.  —  Western  Railway  *. 
Foshee.  183  Ala.  182,  6a  So.  iSOO.  See  the 
title  COMPROMISE  AND  SETTLE- 
MENT. §  3   (1),  vol.   3.   p.   174. 

Fraudulent  Increase  —  Acceptance  of 
Amount  Admitted.  —  Where  defendant 
who  purchased  a  mute  from  complainant 
giving  a  note  and  mortgage  to  secure 
the  purchase  price,  wrote  complainant  a 
letter  informing  it  that  the  amount  had 
been  fraudulently  increased  and  Inclos- 
ing a  check  for  the  amount  he  con- 
tended was  the  agreed  price,  stating  that 
he  would  pay  no  more,  complainant  by 
accepting  and  cashing  such  check  -waived 
any  right  to   claim   an  additional  amount. 
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Compromise  and  Settlement 


notwithstanding  (he  rule  that  the  pay- 
nent  of  a  less  sum  than  the  real  debt 
will  be  no  satisfaction  ot  a  larger  sum 
where  the  claim  is  undisputed;  there  be- 
ing a  bona  fide  dispute  in  such  case. 
Brackin  v.  Owens  Horse,  etc..  Co..  1»S 
.Ma  579,  71  So.  97. 

The  existence  of  a  mere  controveray 
will  not  suffice  to  support  a  contract 
based  upon  the  settlement  of  the  con- 
troversy, unless  based  upon  some  con- 
sideration in  the  shape  of  something 
b«neticial  to  one  party  or  detrimental  to 
the  Other.  Daniel  v.  Hughes.  196  Ala. 
368,  72  So.  23. 
j  5  (3)   Invalid  or  GronndleBS  Claims. 

Claim  UnsuBtainable  at  Law  or  in  Eq- 
nity. — A  claim  without  legal  merit, 
whether  its  legal  validity  is  known  or 
not,  and  absolutely  and  clearly  unsus- 
tainable at  law  or  in  equity,  constitutes 
no  legal  consideration  for  compromise 
and  settlement.  Daniel  v.  Hughes.  196 
.^la.  368,  72  So.  23. 
i  9.  Operation  and  Effect. 

f  II. Conclusivenesa. 

Fraud,  Accident  or  Mistake. — A  settle- 
ment! between  parties  sui  juris  is  binding 
in  the  absence  of  fraud,  accident,  or  mis- 
lake.     Burks  i:  Parker.  192  Ala.  230,  68 

So.  271. 

9  13.  Impeachment  or  Setting  Aside. 

Attacked  for  Mistake.— Where  a  set- 
tlement between  the  parties  was  ob- 
tained by  fraud,  the  entire  settlement 
will  be  set  aside;  but,  when  it  is  attacked 
for  mistake,  it  can  be  surcharged  and 
falsilied  only  to  the  extent  of  the  mis- 
take alleged  and  proved.  Burks  v.  Par- 
ker,  192   Ala.  250,   68    So.   271. 

I  le.  Pleading. 

Condition  Precedent  to  Relief. — Herti 
r.  Montgomery  Journal  Pub.  Co.,  9  Ala. 
\pp.  178,  62  So.  561.  See  the  title  COM- 
PROMISE AND  SETTLEMENT.  §  13, 
rol.  3,  p.  178. 

Replication  —  Fraud.— Western  Rail- 
way V.  Foshee,  183  Ala.  192.  62  So.  500. 
See  the  title  COMPROMISE  AND  SET- 
TLEMENT, §  16,  vol,'  3,  p.   179. 

I.csa  Amount  in  Full  of  Larger 
Amount. — A   pica  of   accord   and   satisfac- 


tion, whkh  alleges  facts  showing  a  pay- 
ment of  a  less  amount  in  full  of  a  larger 
amount,  is  insuflncient,  where  it  fails  .to 
show  that  the  amount  was  in  dispute 
when  the  creditor  accepted  the  lesser 
amount  tendered  in  full.  Louisiana 
Lumber  Co.  v.  Farrior  Lumber  Co.,  S 
.\la.  -\pp,   383,  63   So.  7«8. 

Compromise  and  Part  Payment.  — 
Averments  of  a  plea  in  assumpsit  that 
the  right  of  a  trustee  to  have  c 
anything  from  defendant  < 
the  agreement  in  suit  was  in  doubt  and 
dispute,  for  that  then  and  there  defend- 
ant was  in  good  faith  contending  arid 
asserting  that  his  obligation  to  pay  was 
conditional  upon  safe  arrival  of  a  steam- 
ship at  ports,  and  it  was  then  very 
doubtful  whether  the  steamship  would 
ever  arrive  at  cither  of  the  ports,  etc., 
were  sufficient  to  bring  the  plea  within 
the  rule  that,  where  claims  are  in  dis- 
pute, compromise  and  part  payment 
thereof  are  sufficient  consideration  to 
support  discharge.  Martin  v.  Powell 
(Ala.),  75  So.  358. 

Sufficiency  of  Counts.->A  count  alleg- 
ing plaintiff's  claim  against  defendant 
for  $1,500  for  the  breach  of  an  agree- 
ment and  defendant's  promise,  in  con- 
sideration of  the  settlement  of  the  claim 
controversy  to  pay  plaintiff  $900,  which 
plaintiff  accepted,  but  which  defendant 
had  failed  to  pay,  and  a  count  alleging 
nlroversy  regarding  plaintitTs 
claim  against  defendant  for  a  commis- 
sion for  selling  land,  whereby  defendant 
was  to  pay  $900  at  a  certain  place  and 
plaintiff's  price,  and  defendant's  absence, 
were  demurrable  as  not  averring  that 
defendant  owed  the  plaintiff  anything 
upon  the  matter  out  of  which  the  con- 
troversy arose,  or  any  fact  showing  that 
the  controversy  was  supported  by  a  val- 
uable   consideration.      Daniel   %'.    Hughes, 

196   Ala.   368.    72    So.    33. 

Lack  of  Consideration — General    Issue. 

— Where  the  proof  tailed  to  show  that 
the  controversy  afforded  a  basis  of  a 
valuable  consideration  for  a  settlement, 
such  defense  was  available  under  the 
general  issue.  Daniel  v.  Hughes,  196 
\ta.   368,   72   So.  23. 
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Concealed  Weapon*. 

See  poat,  WEAPONS. 

Concealment. 

See  post,  FRAUD;  FRAUDULENT  CONVEYANCES. 

Conclusion. 

As  to  conclusion  of  witness,  see  post.  CRIMINAL  LAW;  EVIDENCE.  As  to 
formal  conclusion  of  indictments  or  pleadings,  see  post,  INDICTMENT  AND  IN- 
FORMATION; PLEADING. 

(^ndusiveneM  of  Judgment. 

See  post,  JUDGMENT. 

Concuirent  Jurisdiction. 

See  post,  COURTS;  CRIMINAL  LAW. 

Concurrent  Ne^igence. 

See  ante.  CARRIERS;  post,  MASTER  AND  SERVANT;     NEGLIGENCE;  RAIL- 
ROADS; STREET  RAILROADS. 

Condemnation  of  Property. 

See  post.  EMINENT  DOMAIN. 

Conditional  Sales. 

See  post.  SALES. 

Conduct  of  Counsel. 

See  post.  CRIMINAL  LAW;  TRIAL. 

Confessions. 

See  post.  CRIMINAL  LAW. 

Conflicting  Grants. 

See  ante,  ADVERSE  POSSESSION:  post,  PUBLIC  LANDS. 

Conflicting  Jurisdiction. 

See  post.  COURTS. 
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CONFUSION  OF  GOODS. 

n.  Ughts  and  Semedies  of  Persons  Interested. 

§  2.  Rights  as  to  Property. 
§  3. Owners  in  General. 

Cross  References. 
See  the  title  CONFUSION  OF  GOODS,  vol.  3,  p.  184,  and  references  there  given. 

II.     RIGHTS    AND     REMEDIES     OF  |  value,  and.  as  a  quantity  of  corn  in  the 
PERSONS  INTERESTED.  <  sliucks,  are  approximately  homogeneous, 


S  S.  Riffhts  U'to  Property. 


I   thereof    are   entitled 


,  to  their  aliquot  part  of  the   whole.     Wil- 

S  'S.  Owners  ia  GeneraL  1 1,^^  p.  Cox,  9  Ala.  App.  439,  63  So.  781, 

Where  goods  intermingled  are  of  equal '  cited  in  note  in  Ann.  Cas.  191SA,  742. 


Connecting  Carriers. 

See  ante,  CARRIERS. 


CONSPIRACY. 

L   OiTil  Liability. 

§  yi.  Nature  and  Elements  in  General. 

§  1,  Persons  Liable. 

§  lyi.  Conspiracy  to  Defraud. 

§  lj4a.  Conspiracy  to  Injure  Property. 

§  2.  Actions. 

§  2y2. Pleading. 

§  3. Evidence, 

n.  Criminal  Responsibility. 

(A)  Offenses. 

§     4.  Nature  and  Elements  of  Criminal  Conspiracy  in  General. 

§     5. In  General. 

§     6. Overt  Act. 

§  11.  Persons  Liable. 

(B)  Prosecution  and  Punishment. 

§  13.  Indictment  or  Information. 

§  14.  Evidence. 

§  IS. In  General. 

§  16. Admissibility  in  General. 

§  16)^, Sufficiency  of  Evidence. 

Cross  References. 
See  the  title  CONSPIRACY,  vol.  3.  p.  18T,  and  references  there  given. 
In  addition,  see  ante,  BURGLARY;  post,  CRIMINAL  LAW;  HOMICIDE. 
As  to  liability  of  corporation  for    conspiracy,   see  post,  CORPORATIONS. 
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I.  CIVIL   LIABILITY. 
§  ^.  Nature  and  Elementa  in  General. 

Damage  Caused.— To  render  a  con- 
spirator liable  for  injuries  caused  thereby 
to  iilaintiff,  the  act  under  the  conspiracy 
need  not  be  the  sole  proximate  cause  of 
the  injury,  but  must  be  at  least  a  con- 
curring proximate  cause  thereof.  Na- 
tional Park  Bank  v.  Louisville,  etc.,  R. 
Co.  <Ala.),  74  So.  69. 

The  gist  of  an  action  for  a  conspiracy 
is  the  damage  and  not  the  conspiracy. 
and  the  damage  must  have  been  the  nat- 
ural and  proximate  consequences  of  the 
act  of  the  conspirators,  and,  until  some- 
thing has  been  accomplished  in  pursu- 
ance of  the  conspiracy,  it  is  a  mere  un- 
fulfilled intention  of  several  persons  to 
commit  a  wrong  which  is  not  actionable. 
Louisville,  etc..  R.  Co.  v.  National  Park 
Bank,  188  Ala.  109',  65  So.  1003. 

Where  an  excursion  planned  by  p\: 
tiff  was  called  off  by  the  railroad  ci 
pany  because  not  enough  persons  assi 
bled  to  go,  defendants  who  did  nothing 
to  prevent  the  assembling  of  the  excur- 
sionists, are  not  liable  because  they  con- 
spired to  prevent  the  excursion,  and  made 
misrepresentations  to  those  that  assem- 
bled. Brooks  V.  Ingram.  186  Ala.  106,  «5 
So.  138,  cited  in  note  in  L.  R,  A.  1915B. 
1182. 
§  1.  Persons  Liable. 

Where  a  conspiracy  is  established,  all 
conspirators  are  civilly  liable  for  the  act 
of  any  in  pursuance  of  the  original  plan 
and  for  the  common  object,  though  not 
intended  as  a  part  of  the  original  design. 
National  Park  'Bank  v.  Louisville,  etc.,  R. 
Co.  (Ala,),  74  So.  69. 
.Only  those  participating  in  a  conspi- 
racy to  its  completion  in  acts  which  in- 
jure plaintiff  are  liable  therefor,  since  the 
law  always  leaves  a  place  of  repentance 
to  a  conspirator.  National  Park  Bank  v. 
Louisville,  etc.,  R.  Co.  (Ala.).  74  So.  69. 
Acts  of  Co- Conspirators. — When  by 
prearrangement  or  on  the  spur  of  the 
moment  two  or  more  persons  enter  upon 
a  common  enterprise  or  adventure,  and 
a  criminal  offense  is  contemplated,  each 
is  a  conspirator,  and  if  the  offense  is 
carried  out  each  is  guilty  of  the  offense 
whether  he  did 


IRACY  §§    Vi-lYii 

So.    579,   certiorari    denied   in     Ex   parte 
Newsom   (.A.la.),  73  So.  1001. 
S  1%.  Conspiracy  to  Defraud. 

Several  Acta.— The  fact  that  a  railroad 
shipper  conspired  to  issue  spurious  bills 
of  lading  upon  which  the  railroad 
through  its  business  associates  procured 
the  delivery  at  the  point  of  destination 
of  goods  subsequently  shipped  on  gen- 
uine bills,  and  on  which  plaintiff  suffered 
no  loss,  does  not  make  the  carrier  liable 
for  loss  caused  by  other  spurious  bills 
issued  by  the  shipper  on  which  no  ship- 
ments were  made,  and  of  which  it  was 
not  shown  to  have  had  knowledge,  since 
the  issuance  of  each  false  bill  of  lading 
was  a  separate  criminal  offense  or  cause 
of  civil  action.  National  Park  Bank  v. 
Louisville,  etc.,  R.  Co.  (Ala.).  74  So.  69. 
§  1%».  Conspiracy  to  Injure  Property. 

Trade  Unions  —  Organization. — Em- 
ployees may  rightfully  organize  them- 
selves into  associations  for  mutual  pro- 
tection and  betterment  and.  having  so 
organized,  by  confederated  action  may 
withdraw  from  or  decline  to  enter  the 
service  of  a  particular  employer,  but  in 
such  self-protection  they  may  not  use 
threats,  intimidation,  or  violence  against 
or  on  employers  or  on  their  employees 
or  strangers  to  induce  them  to  leave  or 
not  enter  the  service  of  the  employer. 
Hardie-Tynes    Mfg.    Co.    v.    Cruise,    189 

Ala.    66,    66    So.    657. 

Same— Strikes— Picketing.-Code      1907, 
6394.  provides    that  any  two    or   more 
persons    who    conspire    to    prevent     any 
firm,   or   corporation   from    carry- 
any  lawful    'business  within     the 
to  interfere  with  the  same   shall 
be  guilty  of  a  misdemeanor.  Section  6395 
declares  that  any  person  or  persons   who 
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not.    Newsom  ^,  State  (Ala.  App.),  72  I  work 


place   of  business   of  another   engaged 
lawful  business  to  influence  others  not 
to  have  business  dealings  with  such  per- 
corporalion.  or  to  picket   his 
or   place   of   business    to   in- 
terfere   with    or  injure    any    lawful    busi- 
;e.   shall   be  guilty    of  a 
rction  6856  provides  that 
any   person   who    by   force   or   threats    of 
violence   to   person   or   property   prevents 
o   prevent   another   from    doing 
furnishing   materials,   or      from 
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contracting  to  do  work  or  furnish  mate- 
rials for  or  to  any  person  engaged  in  any 
Uwful  business  or  who  disturbs  or  inter- 
feres with,  or  prevents,  or  in  any  man- 
ner attempts  to  prevent,  the  peaceable 
exercise  of  any  lawful  industry,  must  on 
conviction  be  fined,  etc.  Held,  that  such 
sections  prohibit  picketing  by  members 
of  a  labor  union,  and  even  peaceable  per- 
suasion of  persons  not  to  ibccome  em- 
ployees of  one  transacting  a  lawful  busi- 
ness or  to  induce  employees  to  quit  the 
service  of  such  person,  where  the  inten- 
tion and  effect  of  such  acts  is  to  prevent 
the  operation  of  a  lawful  business  or  en- 
terprise and  to  interfere  with  the  oper- 
ation thereof.  Hardie-Tynes  Mfg.  Co.  v. 
Cruise.  1B9  Ala.  66,  66  So.  657. 

S  t.  Actions. 

!  tVi.  Pleading. 

Allegation  of  Conspiracy.— In  a  civil 
suit  as  well  as  in  a  criminal  prosecution, 
the  conspiracy  must  be  sufficiently 
charged:  it  can  not  be  aided  by  aver- 
ments of  sets  done  by  one  or  more  of 
the  conspirators  in  furtherance  of  the 
plot.  National  Park  Bank  v.  Louisville, 
etc..  R.    Co.   fAIa.).  74   So.  69. 

Allegation  of  Acts  Done  in  Punnance 
of  Conspiracy. — A  complaint  for  conspir- 
acy must  allege  the  acts  done  in  pursu- 
ance of  the  conspiracy  to  plaintiffs  in- 
jury definitely  and  accurately,  so  that  if 
the  facts  are  admitted  the  court  can 
draw  the  legal  conclusion  therefrom. 
National  Park  Bank  v.  Louisville,  etc., 
R.  Co.  (Ala.).  74  So.  69. 

Conclusions. — Averments  in  a  count 
for  conspiracy  that  the  proximate  cause 
of  plaintiffs  loss  was  the  continuance  in 
business  of  one  of  the  conspirators,  and 
the  fraudulent  conduct  of  such  business. 
were  conclusions  of  the  pleader.  Na- 
tional Park  Bank  v.  Louisville,  etc.,  R. 
Co.  (Ala.),  74  So.  69. 

Authority  of  Agent. — In  an  action 
against  a  railroad  for  conspiracy  to  de- 
fraud by  the  issuance  of  .false  bills  of  lad- 
ing, allegation  that  defendant's  agent 
through  the  influence  of  defendant's  re- 
lation with  connecting  carriers  agreed'  to 
have  those  carriers  deliver  cotton  shipped 
on  genuine  bills  of  lading  on  surrender 
of   the    spurious  bills  of  lading   thereto- 


fore issued,  does  not  allege  any  acts 
within  the  scope  of  his  employment,  for 
which  the  railroad  is  liable,  since  such 
deliveries  by  connecting  carriers  were 
not  within  the  scope  of  defendant's  busi- 
ness. National  Park  Bank  v.  Louisville, 
etc..  R.  Co,  (Ala.),  74  So.  69. 

A  count  for  conspiracy,  which  alleges 
that  the  duties  of  the  agent  were  to  su- 
pervise the  carrier's  foreign  shipments, 
to  issue  or  cause  to  be  issued  by  his  sub- 
ordinates bills  of  lading  therefor,  to  pro- 
cure deliveries  of  cotton  under  bills  of 
lading  issued  by  it.  or  purporting  to  be 
issued  by  it.  and  to  adjust  complaints, 
inquiries,  and  difficulties  arising  between 
the  consignees  of  the  cotton  and  the 
holders  of  bills  of  lading,  does  not  show 
that  the  dehvery  of  cotton  by  connect- 
ing carriers,  nor  the  authorizing  of  the 
issuance  of  bills  of  lading  by  third  par- 
ties without  the  receipt  of  the  property, 
was  within  the  scope  of  the  agent's  em- 
ploymenl.  National  Park  Bank  *.  Louij- 
ville.  etc.,  R.  Co.  (Ala.).  74  So.  69. 

Insolvency  of  Coiupirator. — An  allega- 
tion in  a  count  for  conspiracy  that  the 
shipper's  insolvency  would  have  been 
discovered  prior  to  the  issuance  of  false 
bills  of  lading  which  caused  plaintiffs 
loss  except  for  the  carrier's  acts,  held 
not  to  show  liability  on  the  part  of  the 
carrier.  National  Park  Bank  v.  Louis- 
ville, etc..  R.  Co.  (.\Ia.),  74  So.  69. 

Course  of  Business. — In  a  complaint 
for  conspiracy  between  a  railroad  com- 
pany and  a  shipper,  a  count  which  al- 
leged that  it  had  become  a  course  of 
conduct  or  business  between  the  con- 
spirators for  the  shipper  to  issue  false 
bills  of  lading,  and  for  the  railroad  there- 
after to  cause  cotton  shipped  on  genuine 
bills  to  'be  delivered  on  the  false  bills, 
and  that  in  consequence  the  public  en- 
gaged in  the  cotton  trade  were  induced 
to  believe  that  the  shipper  was  legiti- 
mately engaged  in  the  sale  of  cotton  on 
a  large  scale,  and  to  give  him  credit  on 
future  false  bills  of  lading,  does  not 
show  a  liability  on  the  part  of  the  car- 
rier for  loss  sustained  by  the  issuance  of 
subsequent  spurious  bills  of  lading  on 
which  no  cotton  was  delivered,  and 
which  were  issued  without  the  carrier's 
authority.  National  Park  Bank  v.  Louis- 
ville, etc.,  R.  Co.  (Ala.),  74  So.  69. 
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$  t, Evidence. 

AdmiBubilitjr. — Where  plaintiff  claimed 
defendants  by  their  conspiracy  prevented 
liim  from  running  an  excursion  train 
to  a  point  near  their  property,  and  de- 
fendants claimed  that  not  enough  peo- 
ple assembled  to  justify  the  excursion, 
evidence  that  there  were  other  excur- 
sions run  on  that  same  day  is  admissible. 
Brooks  v.  Ingram,  186  Ala.  106.  65  So. 
138. 

Sii£Bciency. — In  an  action  by  a  mother 
for  restoration  of  notes  assigned  to  her 
son,  and  used  by  him  to  secure  his  own 
debt  to  his  codefendant,  evidence  held 
insufficient  to  show  a  conspiracy  be- 
tween defendants  to  induce  the  assign- 
ment, or  that  they  made  false  represen- 
tations for  the  purpose  of  inducing  such 
assignment.     Henderson  v.  Gilliland,   1-87 

Ala.   268,  6S   So.  793. 

II.     CRIMINAL    RESPONSIBILITY. 

(A)  OFFENSES. 

9    4.    Nature   and   Elements  of  Criminal 

Conspiracy  in  General. 
§  0. In  General. 

While  the  offense  defined  by  Code 
1907,  S  7368,  includes  assault  and  battery, 
there  must  also  be  a  conspiracy  between 
two  or  more  persons  to  inflict  the  abuse 
with  intent  to  force  a  confession,  to  ob- 
tain disclosure,  or  to  obtain  a  promise 
to  leave  vicinity.  Love  v.  State  (Ala. 
App.),  75  So.  189. 
9  e. Overt  Act. 

Necessity    for    Overt    Act.— Smith    v. 
State,  8  Ala.  App.   197,  63  So.  575.     See 
the   title  CONSPIRACY.  §  6.  vol.  3,  p. 
188. 
9  11.  Persons  Liable. 

Acta  of  Co-Cona[Mrator9. — Where  two 
or  more  persons  enter  into  a  conspiracy 
to  accomplish  some  unlawful  act,  any 
act  done  by  any  one  of  them  in  pursu- 
ance of  the  original  conspiracy  is,  in  con- 
templation of  law,  the  act  of  all.  Craw- 
ley V.  State  (Ala.  App.).  73  So.  222. 

Where  two  or  more  conspire  to  com- 
mit an  unlawful  act  each  is  criminally  re- 
sponsible for  the  acts  of  his  co-conspira- 
tors committed  in  (he  prosecution  of  the 
common  design,  so  that  where  an  un- 
known person  was  prima  facie  guilty  nn- 
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der  the  statute  of  having  prohibited 
liquors  in  his  possession  for  sale,  per- 
sons entering  into  such  common  design 
were  guilty  of  the  offense,  whether  an 
overt  act  was  done  by  them  or  not 
Crawley  v.  State  (Ala.  App.),  73  So.  2M. 

Acta  Previously  Done. — When  one  en- 
ters a  conspiracy  to  do  an  unlawful  act. 
he  becomes  a  party  to  every  act  which 
has  been  previously  done  by  his  co -con- 
spirators in  furtherance  of  a  common  de- 
sign. Eaton  V.  State,  8  Ala.  App.  136,  63 
So.  41. 

Intent  to  Commit  Particular  Crime.— 
To  establish  a  conspiracy,  it  is  not  nec- 
essary that  there  be  a  pre  arrangement  to 
do  the  particular  wrongful  act  com- 
mitted, but  where  defendant  with  others 
entered  into  an  arrangement  to  unlaw- 
fully with  force  and  arms  open  up  a  dis- 
puted section  of  a  road,  and  a  killing  was 
the  proximate  result  of  this  unlawful  ad- 
venture, it  was  sufBcient  as  showing  a 
conspiracy  to  commit  the  homicide. 
Eaton  V.  State,  «  Ala.  App.  136,  63  So.  41. 

(B)    PROSECUTION    AND    PUNISH- 
MENT. 
§  13.  Indictment  or  Information. 

In  a  criminal  prosecution,  the  conspir- 
acy must  be  sufficiently  charged;  it  can 
not  be  aided  by  averments  of  acts  done 
by  one  or  more  of  the  conspirators  in 
furtherance  of  the  plot.  National  Park 
Bank  v.  Louisville,  etc.,  R.  Co.  (Ala.),  74 

So.   69, 

§  14.  Evidence. 

§  IB.  In  General. 

Presumption.— The  existence  of  a  con- 
spiracy may  be  inferred  from  all  the  at- 
tendant circumstances  accompanying  and 
immediately  following  the  doing  of  the 
act.  Bailey  v.  State.  11  Ala.  App.  8,  «S 
So.  433;  Eaton  v.  State,  8  Ala.  App.  136. 
83  So.  41;  Brindley  v.  State.  193  Ala.  43. 

69    So.    53S. 

Under  Code  1907.  §  7388,  prohibiting 
abuse,  etc..  of  any  person  to  force  a  con- 
fession or  consent  to  leave  the  neighbor- 
hood, etc..  the  intent  may  be  inferred 
from  facts  attending  assault.  Love  r. 
State  (Ala.  App.).  75  So.  189. 
§  16. Admiaaibility  in  General. 

In    prosecution    under    Code     1907,     § 
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'388.  prohibiting  abuse,  etc.,  of  any  per- 
son lo  force  a  confession  or  secure 
promise  to  leave  the  vicinity,  accused 
may  show  that  assaulted  party  actually 
committed  offense  for  which  he  was 
whipped,  as  tending  to  show  that  assault 
was  intended  only  as  a  punishment  and 
not  to  force  a  confession.  Love  v.  State 
(Ala.  App.),  75  So.  189. 

CircnmBtancea. — Smith  v.   State,   B  Ala. 
App.  187,  63  So.  575.    See  the  title  CON- 
SPIRACY. 8  16.  vol.  3.  p.  ,190. 
i  IVii. Sufficiency  of  Evidence. 

A  conspiracy  need   not  be   established 
by  positive   testimony   as   it   may  be    in- 


ferred from  circumstances.  Brewer  v. 
State  (Ala.  App.),  74  So.  764;  Brindley  v. 
State,  193  Ala.  43,  69  So.  536;  Eaton  v. 
Sute,  B  Ala.  App.  13S,  63  So.  41;  Bailey 
V.  State,  11  Ala.  App.  8,  «9  So.  432. 

To  show  a  conspiracy,  the  evidence 
need  not  show  the  existence  of  the  con- 
spiracy, any  definite  length  of  time  prior 
to  the  doing  of  the  unlawful  act.  Eaton 
V.  Slate,  8  Ala.  App.  136.  63  So.  41;  Bailey 
V.  State,  11  Ala.  App.  S,  65  So.  422. 

In  a  prosecution  for  conspiracy  a  pre- 
arrangement  to  do  the  specified  wrong 
need  not  be  shown.  Brewer  v.  State 
(Ala.  App.),  74  So.  764. 
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§  36. Scope  of  Inquiry  in  General. 

§  37. Presumptions  and  Construction  in  Favor  of  Constitutionality. 

m.  Distribution  of  Oovenimeiital  Powers  and  Functions. 

(A)  Legislative  Powers  and  Delegation  Thereof. 
§  38.  Nature  and  Scope  in  General. 

§  39.  Encroachment  on  Judiciary. 

§  40.  In  General. 

§  43. Remedies  and  Procedure. 

§  43>4.  Establishment,     Organization,    and     Jurisdiction     of 

Courts. 
§  45.  Delegation  of  Powers. 

§  46. In  General. 

§  48. To  Executive. 

§  49. To  Local  Authorities. 

§  49  (1)   In  General. 

§  49  (2)  To  Municipalities  and  Municipal  Officers  in  General. 

§  49  (3)  To  County  Boards  and  Officers. 

§  50. To  Corporations  or  Individuals. 

§  51. Local  Option  and  Submission  to  P<^ular  Vote. 

§  52>i.  Political  Questions. 

(B)  Judicial  Powers  and  Functions. 

§  53.  Encroachment  on  Legislature. 

§  53  (1)  In  General. 

§  53   (2)  Inquiry  into  Motive,  Policy,  Wisdom,  or  Justice  of- 
Legislation. 
§  54J-J.  Delegation  of  Powers  by  Judiciary. 

(C)  Executive  Powers  and  Functions. 
§  56.  Encroachment  on  Judiciary. 
§  57. In  General, 

V.  Personal,  Civil,  and  Political  Rights. 

§  60.  Constitutional  Guaranties  in  General. 

§  61.  Personal  Liberty  and  Security. 

§  62.  Religious  Liberty  and  Freedom  of  Conscience. 

§  64.  Right  to  Acquire,  Hold,  and  Dispose  of  Property. 

VI.  Vested  Sights. 

§  67.  Constitutional  Guaranties  in  General. 
§  72.  Public  Offices. 
§  75.  Remedies. 

Vn.  Obligation  of  Oontracts. 

(B)  Contracts  of  States  and  Municipalities. 

§  89j^.  Corporate  Rights  and  Privileges  in  General. 
§  91.  Ri^t  to  ITse  Streets. 

(C)  Contracts  of  Individuals  and  Private  Corporations. 
§    99.  Nature  of  Contracts  Protected  in  General. 


ranvGoosle 


Constitutional  Law 

§  102.  Impairment  of  Obligation  in  General. 
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§  137>^a.  Control  over  Governmental  Agencies  in  General. 
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§  139>^.  T —  Public  Conveyances. 

§  142.  Taxation  of  Property. 
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§  157j^.  Contempt  Proceedings. 
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§  179. Rules  of  Evidence. 

§  179'/2.  Administrative  Proceedings. 
§  179>^a.  Confiscation. 

Cross  References. 
See  the  title  CONSTITUTIONAL  LAW.  vol.  3,  p.  I9t.  and  references  there  given. 
In  addition,  see  ante,  BANKS  AND  BANKING;  post,  LICENSES;  OFFICERS. 

were  made.    Jones  v.  McDade  (Ala.),  73 
So.  D88. 

Same — Preaumptions.— Since  Const.  § 
S84.  as  to  proposed  constitutional  amend- 
ments, does  not  require  the  journals  to 
show  affirmatively  that  the  readings  were 
given  the  bill,  it  would  be  presumed  in 
the  absence  of  recital  that  the  necessary 
readings  were  given.  Jones  t:  McDad« 
<Ala.),  75  So.  988. 


I.    ESTABLISHMENT   AND   AMEND- 
MENT OF    CONSTITUTIONS, 

§  %.  Nature  and  Authority  in  General. 

A  constitution  is  a  charter  of  govern- 
ment, deriving  its  whole  authority  from 
the  governed.  Fairhope  Single  Tax 
Corp.  V.  Melville,  193  Ala.  289,  69  So. 
46a. 
§  9.  Amendinent  and  Reriaion    of    State 

ConatitmionB. 
§  4.  Legialadve    Powen    and    Pro- 
ceeding!. 

Application  of  Reatrictiona  to  Amend- 
ment of  Bills. — The  mere  fact  that  under 
Const,  g  387,  as  to  constitutional  amend- 
ments, such  proposals  may  be  submitted 
through  bills  or  acts  of  the  legislature. 
does  not  impose  upon  the  amendments 
of  the  constitution  the  restrictions  with 
respect  to  the  amendment  of  bills  con- 
tained in  Const.  §|  «1,  64.  Jones  f.  Mc- 
Dade (Ala.),  75  So.  988. 

Readings  of  Amendments.  —  Under 
Const,  g  384,  the  requirement  of  three 
readings  in  each  house  of  proposed 
amendment  to  the  constitution  does  not 
exact  six  readings  of  the  proposed  amend- 
ment in  haee  verba  in  both  houses.  Jones 
V.  McDade  (Ala.),  75  So.  988. 

Same — Substitute  Draft  of  Amendment. 
— A  proposed  constitutional  amendment, 
the  ifirst  draft  of  which  was  withdrawn 
and  substitute  passed,  the  draft  and  the 
substitute  having  been  read  the  required 
number  of  times,  was  validly  passed;  sub- 
stitution heing  in  fact  a  form  of  amend- 
ment. Jones  V.  McDade  (Ala.),  78  So. 
988. 

SameT-House  Journals. — Under  Const, 
art.  284-S8T.  inclusive,  as  to  amendment 
of  constitution  by  legislative  proposal, 
it  is  not  essential  that  the  House  Jour- 
nals affirmatively  show  that  required  three 
readings    of    the    proposed    amendments 


§  6.  . 


-  Submission  to  Popidar  Vote. 


Notice  to  Voters.— It  is  to  be  conclu- 
sively presumed  that  every  voter  received 
the  benefit  of  the  notice  through  the  pub~ 
lication  in  extenso  of  a  proposed  consti- 
tutional   amendment.     Jones   t:    McDade 

(Aia.),  75  So.  988. 

Teat  Validity  of  Ballot.— Whether  a 
ballot  on  a  proposed  constitutional  amend- 
ment is  valid  is  determined  by  compli- 
ance with  Const,  g  285,  and  not  with 
the  directions  of  the  act  proposing  the 
amendment.  Jones  v.  McDade  (Ala.).  75 
So.  988. 

Contents  of  Ballot.  —  Requirement  of 
Const.  §  285,  that  a  ballot  on  a  constitu- 
tional amendment  contain  substance  or 
subject  matter  of  proposed  amendment 
so  printed  that  nature  thereof  shall  be 
clearly  indicated  does  not  demand  that 
contents  of  ballot  inform  voters  of  entire 
contents  of  the  amendment  of  which 
they  are  presumed  to  have  had  due  no- 
tice through  advertisements.  Jones  v. 
McDade  (Ala.),  75  So.  988. 

The  word  "nature"  in  Const.  |  28S,  re- 
quiring ballot  on  constitutional  amend- 
ment proposed  by  legislature  to  contain 
substance  of  amendment  so  as  to  indicate 
its  nature,  means  kind,  species,  character, 
or  sort.    Jones  v.  McDade  (Ala.),  75  So. 


Where  a 
proposed  to 
sheriff,  the 


:onstitutional  amendment  was 
put  the  judge  of  probate,  the 
ax  collector,  and  tax  assessor 
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I  certain  lal- 
n  allowances 
o  require  the 
;s  to  be  covered 
ind  to  authorize 
or  local  law  tt 
time  fix,  regU' 
of  the  salaries 


o(  Montgomery  county  i 
aries,  and  to  make  cert 
with  respect  thereto,  and 
fees  incident  to  these  office 
into  the  county  treasury,  a 
the  legislature  by  general 
thereafter  from  time  to 
late,  and  alter  thi 
and  allowances  named 
including  the  method  and  basis  of  their 
compensation,  and  to  fix,  regulate,  and 
alter  the  amount  of  compensation  rC' 
ceived  by  all  other  county  officers  ol 
Montgomery  county,  its  submission  on  a 
ballot  in  the  words,  "Shall  the  Constitu- 
tion of  Alabama  be  amended  so  that  the 
judge  of  probate,  sheriff,  tax  assessor 
and  tax  collector  of  Montgomery  county 
will  be  placed  on  salary  and  required  to 
cover  the  fees  collected  by  them  ini 
treasury  of  Montgomery  county?' 
rafficient,  although  no  reference  was  made 
to  the  alteration  of  salaries.  Jones  v.  Mc- 
Dade   (Ala.),  75  So,  938. 

Nmnber  of  Vot«a  NecesBary. — Const. 
1901,  §  294.  which  supplanted  Const.  1875. 
art.  17,  S  1,  provides  thai,  if  it  shall  ap- 
pear a  majority  of  the  qualified  voters 
who  voted  at  election  upon  proposed 
amendments  voted  in  favor  of  the 
such  amendments  shall  become  part  of 
the  constitution.  Code  1907.  g  1.  declar- 
ative of  the  general  rule,  provides  that 
singular  and  plural  forms  are  interchange 
able.  A  number  of  amendments  were 
submitted  at  the  same  election.  Held, 
that  a  constitutional  amendment 
adopted  where  a  majority  of  the  votes 
cast  concerning  it  were  in  favor  of  adop- 
tion, though  such  majority  did  not  con- 
stitute a  majority  of  the  highest  number 
of  votes  cast  on  other  amendments.  Har- 
ris V.  Walker  (Ala.),  74  So.  40. 

As  Const.  1901,  §  2SS,  providing  for  the 
form  of  the  ballot  for  the  submission  of 
constitutional  amendments,  and  that  no 
amendment  shall  be  adopted  unless  it 
receive  the  affirmative  vote  of  a  majority 
of  all  the  qualified  voters  who  vote  at 
such  election,  must  be  construed  with 
reference  to  the  prior  section,  a  consti- 
tutional amendment  submitted  at  a  gen- 
eral election  which  receives  a  majority 
of  the   votes  cast  on  the  question  of  its 


adoption  is  adopted,  though  such  ma- 
jority did  not  constitute  a  majority  of  the 
votes  cast  at  the  general  election.  Harris 
V.  Walker  (Ala.).  74  So.  40. 

II.     CONSTRUCTION,      OPERATION 
AND    ENFORCEMENT    OP   CON- 
STITUTIONAL PROVI- 
5I0NS. 
§  7.  General  Rules  of  Construction. 

§  8. Applicabilitjr  in  General. 

Compared  with  Technical  Construction 
of  Statute!.— Realty  Inv.  Co.  v.  Mobile, 
IBl  Ala.  1S4.  61  So.  248.  See  the  title 
CONSTITUTIONAL  LAW,  S  8.  vol.  3. 

p.  199. 

S  9. Intent  and  Policy. 

Constitutions  should  be  construed  so 
as  to  carry  out  the  intention  of  the  law- 
makers. Railroad  Comm.  v.  Alabama, 
etc.,  R.  Co.,  185  Ala.  354,  64  So.  13. 

Nature  and  Objects  Rather  than  Form 
Considered. — State  v.  Birmingham,  etc., 
R.  Co..  182  Ala.  475,  68  So.  77,  See  the 
title  CONSTITUTIONAL  LAW.  §  ft, 
vol.  3,  p.  199. 

§  10. Meaning  of  Language. 

If     nothing    appears     to    the    contrary, 
words  and  phrases  employed  in  constitu- 
tions should  be  interpreted  as  having  the 
meaning    public  significance    accorded  to 
them    when  appropriated    for  expression. 
Ex  parte  Pepper.  185  Ala.  284,  64  So.  113, 
^versing   judgment    American   Cent.   Ins, 
o.  V.  Pepper,  9  Ala.  App.  191,  62  So.  397, 
IX.  Matters   Extrinsic   to   Instru- 
ment in  General. 
History   of   Adoption   and   Mischief  to 
Be  Remedied.— State  v.  Birmingham,  etc., 
J..  182  .Ala.  475.  62  So.  77.     See  the 
CONSTITUTIONAL    LAW,  §  18, 
vol.  3,  p.  201. 

Debates  of  Constituti'onBl  Convention. — 
Bozenian  r.  State.  7  Ala.  App.  151,  61  So.    ' 

e  the  title  CONSTITUTIONAL 
LAW,  §  12,  vol.  3,  p.  aoi. 

the  language  of  a  constitution  is 
j  unambiguous,  there  is  no  room 
truction.  and  the  Courts  can  not 
attempt  to  arrive  at  the  intent  by  con- 
sidering extrinsic  matters  such  as  the  de- 
bates of  the  constitutional  c 
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substitutes  or  amendments  for  such  pro- 
visions then  proposed  and  rejected.  Ex 
parte  Bozeman.  183  Ala.  91,  63  So.  201, 
denying '  certiorari  Bozeman  v.  State,  7 
Ala.  App.  151,  61  So.  604. 

In  construing  constitution,  debates  in 
constitutional  convention  are  persuasive, 
but  not  conclusive.  Louisville,  etc.,  R. 
Co.  J'.  State  (Ala.),  73  So.  93. 

§  14.  Relation  to  Former  or  Other 

ConstitutiORB  or  Statutes. 

Prestunption  of  Knowledge  of  Pomier 
Constitution. — Ex  parte  Louisville,  etc., 
R.  Co.,  176  .^la.  631,  5S  So.  315.  See  the 
title  CONSTITUTIONAL  LAW,  §  14, 
vol.  3,  p.  201. 

The  reordaiiunent  or  substantial  repro- 
duction of  a  proviaion  of  the  organic  law 
is  an  adoption  of  the  settled  construction 
which  the  judiciary  has  placed  upon  the 
law.  Ex  parte  Pepper,  185  Ala.  284,  64 
So.  112,  reversing  judgment  American 
Cent.  Ins.  Co.  v.  Pepper,  9  Ala.  App.  191, 
62  So.  397. 

Where  a  constitutional  provision  had 
been  repeatedly  construed  by  supreme 
court  and  is  readopted  in  a  later  consti- 
tution, it  is  readopted  with  previous  ju- 
dicial construction,  and  the  supreme  court 
is  hound  thereby.  Ex  parte  Western 
Union  Tel.  Co.  (Ala.),  76  So.  438. 

Intention  to  Abolish  Former  Sjrstem.— 
State  V.  Birmingham,  etc.,  R.  Co.,  182  Ala. 
475,  62  So.  77.  See  the  title  CONSTI- 
TUTIONAL LAW,  §  14,  vol.  3,  p.  201. 
§  H.  ~—  Contemporaneous  Construction. 

Doctrine  of  contemporaneous  construc- 
tion has  no  application  to  Const.  1901,  § 
216,  providing  tor  use  of  special'  tax  for 
payment  of  interest  and  principal  of  bonds 
"heretofore  issued,"  since  its  meaning  is 
not  doubtful.  Ward  v.  McDonald  (Ala.), 
77  So.  827. 


^  16.  - 


-  Subsequent  Legislativt 
'e  Construction. 


r  Es- 


Legislative  Construction. — The    general 

and  long-accepted  interpretation  of  the 
legislative  bodies  of  a  constitutional  pro- 
vision ia  available  for  correctly  interpret- 
ing the  organic  law.  Jones  v.  McDade 
(Ala.).  75  So.  988. 

Legislative  construction  of  a  constitu- 
tional provision,    though  not    conclusive. 


is  properly  influential  when  the  provision 
is  of  doubtful  meaning,  and  legislative 
interpretation  has  been  acquiesced  in,  and 
acted  upon  without  question  for  a  con- 
siderable period.  Board  v.  Huey,  19S 
Ala.  83,  70  So.  744. 

New  charter  of  Birmingham,  Loc  Law* 
1898-99,  p.  1391.  §  42,  authorizing  appli- 
cation of  proceeds  of  special  tax  of  one- 
half  of  1  per  cent,  to  bonds  which  may 
"hereafter"  be  issued  as  well  as  those 
"heretofore"  issued,  is  in  violation  of 
Const.  187S.  art.  11,  and  can  not  be  con- 
sidered a  legislative  construction  of  such 
article  or  of  similar  provisions  of  Const. 
1901,  S   216.     Ward  V.   McDonald   (Ala.), 

77   So.   827. 

Construction  by  City  Officers.'-Con- 
structiou  of  a  statute  constituting  part  of 
a  city  charter,  by  otiicers  of  the  city  which 
violates  state  constitution,  will  not  be 
presumed  to  be  adopted  by  placing  of 
similar  requirements  in  the  new  consti- 
tution.   Ward  I'.  McDonald  (Ala.),  77  Sa 

827. 

§  18.  Grant  or  Limitation  of  Powers, 
g  19. SUte  C<mMitutioDS. 

The  legislature  is  all-powerful  within 
the  limits  fixed  by  the  constitution.  Hails 
V.  State  (Ala.  App.).  75  So.  734. 

Legislature  as  Possessor  of  State's  Leg- 
iBlative  Power.— State  v.  Lane,  191  Ala. 
646.  62  So.  31.  See  the  title  CONSTITU- 
TIONAL LAW,  S  19.  vol.  3,  p.  203. 

Subjection  of  Other  Departments  to 
Legislature. — State  v.  Birmingham,  etc., 
R.  Co.,  183  Ala.  475.  62  So.  77.  See  the 
title  CONSTITUTIONAL  LAW.  %  19. 
vol.  3.  p.  203. 

S  SI.  Self-Executing  Prorisions. 
§  U. In  Oeneral. 

Where  there  is  nothing  to  indicate  that 
legislative  action  is  necessary  to  render 
effective  a  constitutional  amendment,  such 
action  is  unnecessary,  and  hence  an 
amendment  eliminating  a  section  from  the 
constitution  goes  into  effect  without  leg- 
islative action.  Harris  v.  Walker  (Ala.), 
74  So.  40. 

Provisions  Conferring  Jurisdiction.  — 
Ex  parte  Louisville,  etc.,  R.  Co..  178  Ala. 
631,  M  So.  315.     See  the  title  CONSTI- 
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TUTIONAL  LAW.  S  22.  vol.  3.  p.  203. 
S  H.  Dut7  of  LetisUture  to  Obey  Con- 
■titntional  Mandate. 

The  legislature  may  provide  statutes  to 
give  force,  effect,  and  application   to  pro- 


of 


ititution.    but    it    i 


bend  or  alter  such  provisions  that  are 
self-executing.  Ex  parte  Western  Union 
Tel.  Co.  (Ala.),  T6  So.  439. 

1  K.  Vatiditjr  of  StatuVoiy  ProviaioM. 
g  SS. '~  Constitutionality  in  General. 

Statutes  can  not  be  pronounced  void  he- 
ciuse  violative  ,ot  the  judicially  conceived 
"spirit"  of  the  constitution,  or  "contrary 
to  first  principles  of  common  or  natural 
right,"  or  opposed  to  "puhlic  policy." 
Fairhope  Single  Tax  Corp.  v.  Melville, 
193  Ala.  2B0,  69  So.  466. 
3  so.  Persons  Entitled  to  Raise  Constitu- 
tional Questions. 

S  SI. In  General. 

Statutes  will  be  assumed  to  be  valid 
until  assailed  by  some  one  injuriously 
affected  thereby.  State  v.  Montgomery, 
1T7  All.  Sia,  39  So.  294,  cited  in  note  in 
Ann.  Caa.  1915C,  58. 

County  Revenue  Board— Return  of  Il- 
legal Taies.^.^s  a  -county  is  a  subordi- 
nate division  of  state  deriving  its  author- 
ity to  levy  and  collect  taxes  from  legisla- 
ture, its  revenue  board  can  not  invoke 
provisions  of  Const.  U.  S,  Amend.  14, 
against  methods  prescribed  by  legislature 
for  return  of  illegal  taxes  paid.  Board  t. 
Southern  Bell  Tel.,  etc.,  Co.  (Ala.),  76 
So.  S58. 

DiaintereBted  Party, — In  General,  a  dis- 
interested party  can  not  plead  the  uncou- 
5ttiutionality  of  an  act  of  the  legislature, 
only  those  whose  rights  are  invaded  by 
a  statute  are  entitled  to  question  its  va- 
lidity. Adams  v.  Central,  etc,  R.  Co., 
189  Ala.  «65,  66  So.  628. 

Sam^-Discrimination  against  Residents 
<A  Other  States.— Bozeman  v.  State.  7 
Ala.  App.  131.  61  So.  604,  cited  in  notes 
in  Ann.  Cas.   1915C,  58,  60. 

Same — Purchaser  at  Foreclosure  Sale. — 
Cowley  I-.  Shields.  180  Ala.  48,  60  So.  267.  j 
See  the  title  CONSTITUTIONAL  LAW, 

I  31,  vol.  3,  p.  204.  I 


§    33.     Determination     of     Constitutional 

Questions, 
g  34. ;  Judicial  Authority  and  Duty  in' 

The  courts  can  only  hold  an  act  uncon- 
stitutional when  it  violates  the  express 
terms  of  the  constitution  or  the  necessary 
implication  of  such  express  provision,  and 
then  only  after  it  is  found  not  to  be  fairly 
susceptible  of  a  construction  which  would 
avoid  such  violation.  Fairhope  Single 
Tax  Corp.  v.  Melville,  193  Ala.  289,  69 
So.  466. 

§  35. Necessity  of  Determination. 

§  36  (1)  In  General. 

Determination  Must  Be  Indispensable. — 
Imperial  Cotton  Seed  Oil  Co.  v.  Shanks, 
177  Ala.  522,  58  So.  390;  State  v.  Mont- 
gomery. 177  Ala.  318.  59  So.  294.  See  the 
title    CONSTITUTIONAL    LAW,    §    35 

(1).  vol.  3,  p.  206. 

An  appellate  court  will  not  decide  any 
constitutional  question  unless  its  decision 
thereupon  is  indispensable  to  a  determi- 
nation of  the  litigation  before  the  court. 
McDavi^  r.  Bank,  193  Ala.  341,  69  So.  452; 
State  r'.  Dillard,  196  Ala,  539,  72  So.  56; 
State  V.  Stone,  197  Ala.  662,  73  So.  330. 

The  supreme  court  will  never  search 
for  constitutional  infirmities  in  statutes, 
but  will  consider  only  those  questions 
raised  and  insisted  upon.  State  v.  Prince 
(Ala.),  74  So.  939;  Dees  v.  State  (Ala, 
App.),  75  So.  645. 

Constitutionalitr  of  County  Road  Law. 
—Acts  1909  (Sp,  Sess.)  pp.  376-384,  as  to 
roads  in  Macon  county,  not  being  mate- 
rially different  from  Code  1907.  §§  5777, 
6779,  saos,  as  to  roads  in  the  state,  and 
first  section  of  the  local  act  provid- 
that  that  act  and  the  general  laws 
in  conflict  constitute  the  laws  of  Ma- 
county,  it  will  not  be  decided  whether 
the  local  act  is  constitutional,  since  con- 
viction of  its  violation  could  be  had  as 
under  the  state  as  under  the  local 
laws,  and  courts  will  not  listen  to  objec- 
lo  constitutionality  of  the  statute 
e  the  rights  of  the  parties  are  not 
affected.  James  t:  State  (Ala.  App.),  72 
So.  58S.  writ  of  certiorari  denied  in  73 
So.  loan. 
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9  SB  (9)  Form  and  Sufficiency  of  Objec- 
tion or  Allegation. 

Demurrer  to  Plea  Averring  Unconid- 
tutionality.— Western  Railway  v.  Foshee, 
iS3  Ala.  183,  SZ  So.  500.  S«e  the  title 
CONSTITUTIONAL  LAW,  §  35  (2). 
vol.  3,  p.  207. 
§  M.  ^^  Scope  of  Inquiry  in  General. 

Constitution  will  be  followed  as  written 
in  matter  of  city  bonds  and  taxation  with- 
out regard  to  resulting  inconvenience, 
leaving  makers  of  the  constitution  to 
remedy  its  defects.  Ward  v.  McDonald 
(Ala.),  77  So.  827. 

S  37. Preaumptions  and  Conatruction 

in  Favor  of  Cottatitutionality. 

Preiun^ioD  ^of  Validity  of  Statutea, — 
The  presumption  is  that  legislative  enact- 
ments are  constitutionally  valid,  until  the 
contrary  appears  teyond  a  reasonable 
doubt.  Fairhope  Single  Tax  Corp.  v.  Mel- 
ville, 193  Ala.  28B,  69  So.  466. 

Same — Sanction  of  Coordinate  Depart- 
ment of  Qovemment. — State  v.  Mont- 
gomery, 177  Ala.  212,  59  So.  294.  See  the 
title    CONSTITUTIONAL   LAW,  §   37, 

vol.  3,  p.  207. 

Some— Preservation  of  Public  Health. 
— Statutes  and  ordinances  dealing  with 
and  relating  to  the  preservation  of  the 
public  health  by  the  installation  and 
maintenance  of  sanitary  systems  of  sew- 
ers and  closets,  together  with  provisions 
for  their  enforcement,  will  be  indulged 
by  the  courts  with  the  presumptions  in 
their  favor,  as  to  their  necessity,  pro- 
priety, and  validity,  in  the  absence  of 
lowing  that  they  are  unreasonable,  ar- 
bitrary, unduly  oppressive,  or  inconsistent 
with  the  legislative  policy  of  the  state, 
and  it  must  be  made  to  appear  to  the 
courts  that  this  police  power  has  been 
manifestly  transcended  or  abused,  before 
they  will  be  set  aside  or  declared  void; 
the  special  provisions  and  the  extent  of 
such  ordinances  being  matters  left  in 
large  measure  to  the  discretion  and  judg- 
ment of  the  municipal  authorities.  Spear 
V.  Ward  (Ala.).  74  So.  27. 

Same — Where  Part  of  SUtute  Uncon- 
stitntional.— State  i'.  Board,  180  Ala.  489, 
61  So.  368.  See  the  title  CONSTITU- 
TIONAL LAW,  g  37.  vol.  3.  p.  208. 


Burden  of  Proof. — Lovejoy  v.  Mont- 
gomery, 180  Ala.  473.  61  So.  597.  See  tlie 
title  CONSTITUTIONAL  LAW.  }  37, 
vol.  3,  p.  208. 

Whenever  the  constitutionality  of  a 
statute  is  challenged,  the  objector  as- 
sumes the  but  den  of  showing  that  it  is 
invalid.  Railroad  Co  mm.  v.  Alabama, 
etc.,  R.  Co.,  185  Ala.  354,  64  So.  13. 

The  general  rule  is  that  one  who  assails 
classification  in  a  statute  has  the  burden 
of  showing  that  it  does  not  rest  on  anjr 
reasonable  basis,  but  is  essentially  arbi- 
trary. Denson  v.  Alabama  Fuel,  etc.,  Co. 
(Ala.),  73  So.  525. 

Invalidity  Hnit  Appear  Beyond  Rea- 
aonable  Doubt. — Imperial  Cotton  Seed 
Oil  Co.  V.  Shanks,  177  Ala.  522,  58  So.  390. 
See  the  title  CONSTITUTIONAL  LAW, 

g  37,  vol.  3,  p.  aoa. 

A  court  should  never  declare  a  statute 
to  be  in  conflict  with  the  constitution 
unless  convinced  beyond  reasonable  doubt 
there  is  such  conflict.  Ex  parte  Westem 
Union  Tel.  Co.  (Ala.),  76  So.  438;  Hails  p. 
State  (Ala.  App.).  75  So.  724. 

ConHTUCtion  in  Favor  of  Conatitution- 
altty> — Statutes  must,  if  reasonably  possi- 
ble, be  so  construed  as  to  avoid  invalid- 
ity. Dancy  v.  .\labama  Power  Co.  (Ala.), 
73  So.  901. 

Constitutions  are  adopted  for  practical 
purposes  and  are  entitled  to  reasonable 
and  practical  interpretations,  and,  when  a 
statute  meets  the  provisions  of  a  consti- 
tution thus  interpreted,  its  constitution- 
ality should  be  upheld.  Ex  parte  Boze- 
man,  183  Ala.  91,  63  So.  201. 

Courts  will  not  seize  upon  garbled  ex- 
piessions  or  strained  definitions  for  the 
purpose  of  striking  down  a  solemn  leg- 
islative enactment;  it  being  their  duty  to 
uphold  the  acts  of  the  legislature  unless 
plainly  in  transgression  of  organic  law. 
Smith  f.  Stiles,  195  Ala.  107,  70  So.  BOS. 

That  construction  of  a  city  ordinance 
will  be  adopted  which  will  uphold  it  as 
constitutional.  Mobile,  etc.,  R.  Co.  ir. 
Copeland  &  Son  (Ala.  App,),  73  So,  131. 

Same — Statute  Susceptible  of  Two  Con- 
structions.— Where  a  statute  is  fairly  sus- 
ceptible of  two  interpretations,  it  should 
be  given  that  under  which  it  will  be  con- 
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strtntional.  Bi dwell  t'.  Johnson,  iftl  Ala. 
m,  CT  So.  9SS. 

Where  a  statute  is  reasonably  suscepti- 
ble of  two  constructions,  the  one  must 
be  given  that  will  uphold  rather  than 
the  one  which  would  work  destruction, 
although  the  one  given  may  be  less  nat- 
ural. Wilkinson  v.  Stiles  (Ala.).  T» 
Bo,  4S. 

All  DoiAta  Resolved  in  Fwor  of  Con- 
ttintionBUty.  —  State  v.  Birmingham, 
etc.,  R.  Co.,  182  Ala.  475,  62  So.  77.  See 
the  title  CONSTITUTIONAL  LAW.  S 

3T,  vol.  3,  p.  a07. 

When  it  is  reasonably  in  doubt  whether 
a  statute  is  constitutional,  the  doubt 
should  be  resolved  in  favor  of  the  con- 
stitutionality of  the  act.  Ex  parte  Boze- 
man,  183  Ala.  91,  63  So.  201,  denying  cer- 
tiorari Boze  man  v.  State,  7  Ala.  A  pp. 
isi,  61  So.  604;  Railroad  Comm.  v.  .\la- 
bama.  etc..  R.  Co..  185  Ala.  354,  64  So.  13. 

It  is  the  duty  of  the  court  in  constru- 
ing a  statute  to  resolve  all  reasonable 
doubt  in  favor  of  its  constitutionality, 
regardless    of    results.     Smith    v.    Stiles, 

195  Ala,  107,  70  So.  90S. 

All  reasonable  doubts  mast  be  resolved 
in  favor  of  legislative  authority  to  pass 
and  put  into  immediate  effect  laws  passed 
by  them.  Macon  County  v.  Abercrom- 
bie.  184  Ala.  283.  63  So.  985.  reversing 
judgment  9  Ala.  App.  147,  62  So.  449. 

Same— Coiiitniction  of  Statute  Defin- 
ing Powen  of  Tax  Coromisaion.— State 
Tax  Comm.  v.  Bailey.  179  Ala.  620.  60 
So.  913.  See  the  title  CONSTITU- 
TIONAL LAW.  g  37,  vol.  3,  p.  208. 

Repugnancy  of  State  Constitutions  to 
Pederal  Constitution.  —  Courts  should 
hesitate  to  strike  down  organic  law  of 
the  sovereign  states  as  repugnant  to  fed- 
eral constitution,  especially  when  history 
of  its  adoption  was  that  it  was  -purposely 
worded  so  as  to  avoid  injustice.  Louis- 
ville, etc.,  R.  Co.  V.  State  (Ala.),  78 
So.  93. 

Constitutional     Inhibition     Read 
Stottite.— A  statute  need  not  enjoit 
dience  to  the   constitution,  as   the   consti- 
tutional  inhibition   will   be    read*  into    the 
statute  and  given  effect.     Ex  parte  Birm- 
ingham (Ala.),  74  So.  51. 


III.  DISTRIBUTIOU   OP  GOVERN- 
HBIfTAL  POWERS    AND   FUNC- 
TIONS. 

(A)    LEGISLATIVE     POWERS    AND 

DELEGATION    THEREOF. 
S  as.  Nature  and  Scope  in  Genend. 

Statute  Crating  County  Revenue 
Board. — Loc.  Acts  1915,  p.  293,  creating 
board  of  revenue  for  Conecuh  county, 
and  giving  the  board  jurisdiction  over 
county  finances,  such  body  supplanting 
the  court  of  county  commissioners,  and 
declaring  that  when  sitting  the  board 
shall  be  ■  court  of  record,  is  not  invalid 
under  Const.  1901,  §§  42,  43,  dividing 
the  powers  of  government  into  the  leg- 
islative, executive,  and  judicial  depart- 
ments, and  declaring  that  one  depart- 
ment shall  not  exercise  the  powers  of 
another.  Dunn  v.  Dean,  196  Ala.  486, 
71  So.  709. 

Application  to  Huiucipal  Govern- 
ments.—State  i:  Lane,  181  Ala.  646,  «S 
So.  31,  cited  in  notes  in  L.  R.  A.  1917A, 
234,  238.  See  the  title  CONSTITU- 
TIONAL LAW,  g  38,  vol.  3,  p.  209. 
§  38.  Encroachment  on  Judidary. 

§  40. In  GenaraL 

Taxes  and  Assessments  and  Validatitm 
Thereof.— State  Tax  Comm.  v.  Bailey, 
179  Ala.  620,  60  So.  913.  See  the  title 
CONSTITUTIONAL  LAW,  §  40,  vol. 
3,  p.  210. 

§  43.  Remedies  and  Procedure. 

Code  1907,  §  2B46.  amended  by  Acts 
1915,  p.  722,  providing  that  no  presump- 
tion in  favor  of  the  correctness  of  trial 
court's  judgment  shall  be  indulged  in, 
does  not  change  rule  in  passing  on  order 
gfanting  or  refusing  new  trial;  as  such 
statutes  are  an  unwarranted  invasion  of 
judicial  functions.  Samples  v.  State 
(Ala.  App.),  74  So.  758. 

§  W^. Establishment,  Organizatiofi, 

and  Jurisdiction  of  Courts. 
The  provision  of  Acts  1911,  p.  591, 
making  the  decision  of  the  probate  judge 
final  as  to  sufficiency  of  a  petition  for 
an  election  relating  to  the  commission 
form  of  government  is  within  the  pow- 
ers of  the  legislature.  Troxell  v.  Moody 
(Ala.),  75  So.  961. 
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9  4S.  Delegation  of  Powers. 
$  M. In  General. 

Power  to  Make,  Alter,  or  Suspend 
Law^State  v.  Montgomery,  177  Ala. 
ai3,  59  So.  294.  See  the  title  CONSTI- 
TUTIONAL LAW.  S  46.  vol.  3.  p.  313. 

Execution  of  Laws. — Railroad  Comm. 
V.  Alabama,  etc..  R.  Co,.  182  Ala.  357, 
68  So,  749.  See  the  title  CONSTITU- 
TIONAL LAW,  §  48.  vol.  3-.  p.  213.  , 
§  48. To  Executive. 

In  General.— All  laws  are  carried  into 
execution  by  means  of  officers  appointed 
tor  that  purpose,  some  with  more  pow- 
ers, others  with  less,  but  all  must  be 
clothed  with  powers  tor  the  effectual 
execution  of  the  laws  (o  be  enforced. 
Railroad  Comm.  v,  Alabama,  etc.,  R.  Co.. 

1»5  Ala.  334,  64  So.   13. 

Dbcretion  as  to  Execution  of  Law. — 
State  V.  Montgomery,  177  .\la.  212,  59  So. 
294.  See  the  title  CONSTITUTIONAL 
LAW.  §  48.  vol.  3,  p.  213. 

§  4&.  To  Local  AutboritieB. 

§  4»  (1)  In  General. 

Public  Service  Commission  — Validitj' 
of  Transfer  of  Franchises. — Acts  1915,  p. 
S68,  conferring  upon  the  Public  Service 
Commission  jurisdiction  to  determine 
whether  a  sale,  conveyance,  or  lease  of 
the  property  and  franchises  of  a  public 
utility  is  consistent  with  the  interests  of 
the  public,  was  a  proper  delegation  of 
the  legislative  power,  since  while  the 
legislature  can  not  delegate  its  power 
to  make  a  law  it  can  make  a  law  to  dele- 
gate a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law 
makes  its  own  action  depend.  Ex  cvte, 
Birmingham  (.\la.),  74  So.  51,    i<5 '**♦'   ' 

To  Railroad  CommisBton.  —  Railroad 
Comm.  v.  .Alabama,  etc.,  R,  Co.,  1S3  Ala. 
357.  63  So.  749.  See  the  title  CONSTI- 
TUTIONAL LAW,  §  49  (1).  vol,  3,  p. 
214. 

Same — Union  Stations^Code  19l>7,  % 
5545,  authorizing  the  railroad  commis- 
sion to  require  any  two  or  more  railroad 
companies  entering  a  town  to  erect  a 
union  station  when  necessary  for  the 
traveling  public,  is  not  an  unwarranted 
delegation  of  legislative  power;  the  com- 


mission being  an  arm  of  the  state  which 
puts  the  law  into  effect  when  applicable. 
Railroad  Comm.  v.  Alabama,  etc.,  R.  Co,, 
1S5  Ala.  354,  64  So.  13. 

Same— Rates.— Laws  1907.  p.  711,  au< 
thorizing  the  railroad  commission  to 
change  rates  for  carriage  of  freight  and 
passengers,  is  not  repugnant  to  the  con- 
stitution as  an  unauthorized  delegation 
of  legislative  power.  Kimbrell  v.  Louis- 
ville,   etc.,  R.  Co.,    Iflt    Ala.  393,  67    So. 

5S6. 

Live  Stock  Sanitary  Board.— Code  190T. 
§§  757-770,  establishing  state  live  stock 
sanitary  board,  and  empowering  it  to 
make  regulations  for  the  eradication  of 
the  cattle  tick  and  of  contagions  diseases 
of  live  stock,  and  to  establish  quarantine 
districts,  being  a  grant  of  authority  to 
an  arm  of  the  state  to  prescribe  rules 
under  which  the  law  can  be  effectively 
administered,  is  a  constitutional  delega- 
tion of  the  lawmaking  power.  Ferguson 
I-.  Starkey,  193  .-Ma.  471,  68  So.  348. 

Violation    of    Rules    of    Governmental 
Agencies  as   to   Crimes.— The  legislature 
may    confer  authority    on    governmental 
agencies  to  make  rules    and  regulations, 
the    violation    of    which   will   support  a 
criminal     prosecution.      Curlee    v.    Stale 
(Ala.  App.),  75  So.  268. 
§  48  (S)  To  Municipalities  and  Hnnidpal 
Officers  in  General. 
Compulsory     Vaccination.   —  Code,    ! 
1389,    authorizing    municipalities    to    pro- 
vide a  system  of  -compulsory   vaccination, 
is    constitutional    though   its   effect  is  to 
lunicipalities   a    measure  of 
lo  the  circumstances  under 
'hich  the  power  thus  delegated  shall  be 
made    effective.     Herbert   V.    Board,    197 
Ala.  617,  73  So.  321. 

§  4&  <3>  To  County  Boards  and  GfBcers. 
County     Board— Fixing    Salary,— Code 
1907,   §    1711.  as   amended   by   Act   April 
8.   1911  IGen.  Acts   1911.  p.  326)   §  2,  pre- 
scribing the  powers  and  duties  of  county 
perintendents    oF    education    and    fixing 
eir  compensation  at  4  per  cent,  on  all 
moneys     disbursed,     but     providing    that, 
should  Aie  county  board,  by  a  majority 
require    his    full   time,    they    should 
fix  his  compensation   on  a   salary  basil. 
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does  not  delegate  to  the  board  legislative 
power.  McNiell  v.  Sparkman.  184  Ala. 
%.  63  So.  977,  cited  in  note  in  L.  R.  A. 
1»16D.  923. 

Conns  of  Coimtjr  Commiiaionen  — 
Koidt,  Bridces  and  Pencet.— The  fegisla- 
tnre  can  delegate  to  the  courts  of  county 
commissioners  the  power  to  legislate  in 
ttie  matter  of  establishing,  constructing, 
using,  working,  and  maintaining  the  pub- 
lic roads,  bridges,  and  fences,  and  Gen. 
Acts  1915.  pp.  573-577,  which  does  so,  is 
T»lid.  Windham  v.  State  (Ala.  App.),  77 
So.  M3. 

Same — Violation  of  Regulations  as 
Crimes.— The  legislature  can  delegate  to 
i  court  of  county  commissioners  author- 
ity to  make  and  promulgate  rules  and 
regulations,  violation  of  which  constitutes 
a  crime.  State  v.  Slrawbridge  (.\la.  App.), 
75  So.  .479. 
}  to. To  Corporations  or  Individuals. 

Separate  Accommodations  for  WMu 
and  Negro  Patsengers.— Code  1907,  gg 
UST.  54S8,  7684,  requiring  passenger 
trains  to  provide  equal  but  separate  ac- 
commodations for  white  and  negro  races, 
ii  construed  to  permit  conductors  to  as- 
sign accommodations,  would  violate 
Const,  1901,  g  31,  prohibiting  suspension 
of  law  except  by  legislature.  Mobile, 
etc.,  R.  Co.  V.  Spenny,  12  Ala.  App.  375, 
67  So.  740,  certiorari  denied  in  193  Ala. 
483,  68  So.  870. 

S  SI. Local  Option  and  Sidtmission 

to  Popular  Vote. 

Whether  LiqUar  Hay  Be  Sold. — State 
r.  Montgomery.  177  .^!a.  313.  59  So.  294. 
See  the  Htle  CONSTITUTIONAL  LAW, 
I  51,  Tol.  3,  p.  316. 

Same — Saloons  or  Dispensaries. — State 
r.  Montgomery.  177  Ala.  212,  59  So.  294. 
See  the  title  CONSTITUTIONAL  LAW, 
S  51.  vol.  3,  p.  216, 

Prohibiting  Sale  of  Liquor  in  Town 
widi  No  Uarshal  or  Policeman  Contin- 
wrasly  Employed.— State  v.  Montgomery, 
177  Ala.  212,  59  So.  294.  See  the  title 
CONSTITUTIONAL    LAW,   §    51,    vol. 

3.  p.  216. 

i  n^.  Political  Questions. 

Tawtion.— Matters 


strictly  statutory,  courts  have  no  author- 
ity to  correct  supposed  defects  in  legis- 
lative action  so  long  as  no  principle  of 
constitutional  law  is  infringed.  Singer 
Sewing  Mach.  Co.  v.  Teasley  (Ala.),  73 
So.  969. 

(B)  JUDICIAL  POWERS  AND  FUNC- 
TIONS. 
§  53.  Encroachment  on  Legislature. 
§  S8  (1)  In  General. 

The  inquiry  whether  the  organic  law 
has  been  validly  and  effectually  amended 
is  a  judicial  question.  Jones  v.  McDade 
(Ala.).  75  So.  988. 

§  03   <S)    Inquiry    into    Motive,    Poller, 
Wisdom,  or  Justice  of  Legislation. 

The  wisdom  of  legislation  is  not  a  ju- 
dicial question.  McGehee  V.  State  (Ala.), 
74  So.  374. 

The  court  will  not  consider  the  wisdom 
or  policy  of  a  valid  statute,  but  will  ad- 
minister it  as  written.  Alabama  Inter- 
state Power  Co.  v.  Mt.  Vernon-Wood- 
berry  Cotton  Duck  >Co„  186  Ala.  622,  6S 

So.   287. 

The  propriety  and  wisdom  of  the  acts 
of  the  legislature,  so  long  as  they  con- 
travene no  provision  of  the  organic  law, 
are  questions  exclusively  for  the  legiS' 
lative  department,  and  the  courts  can  not 
inquire  concerning  the  motives  or  pur- 
poses of  the  legislature  in  order  to  find 
in  its  acts  merits  or  demerits,  except  as 
they  are  disclosed  on  the  face  of  the  acts, 
or  may  be  inferred  from  their  operation, 
considered  with  reference  to  existing 
legislation  and  such  other  general  con- 
ditions as  every  court  must  be.  presumed 
to  know  and  understand.  State  v.  Thomp- 
son, 193  Ala.  561,  69  So.  461. 

Questions  as  to  Policy  of  Statute.  — 
State  V.  Board.  180  Wa.  489,  61  So.  368. 
See  the  title  CONSTITUTIONAL  LAW, 

§  53  (3).  vol.  3,  p.  217. 

Ifiotive  in  Enacting  Statute, — State  v. 
Lane,  181*  Ala.  64S.  62  So.  31.  See  the 
title    CONSTITUTIONAL    LAW.    g    53 

(2),  vol.  3,  p.  217. 

Condemnation  of  Land  Devoted  to 
PtAlic  Use. — The  legislature  having,  by 
Code  1907,  §  3867.  providing  that  prop- 
erty already  devoted  to  public  use  shall 
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not  be  taken  for  a  different  character  of 
use  unless  there  U  an  actual  necessity 
therefor,  declared  the  public  policy  of  the 
state  regarding  the  condemnation  of  land 
already  devoted  to  public  use,  courts  can 
not,  in  determining  the  riglit  of  a  telegraph 
company  to  condemn  an  easement  along 
a  railroad  right  of  way,  be  influenced  by 
considerations  of  the  public  interest. 
Ix>uisville,  etc.,  R.  Co.  v.  Western  Union 
Tel.  Co.,  1&5  Ala.  IM,  71  So.  118. 

Garnishment. — The  wisdom  of  Code 
1S86,  §§  aSM,  3971,  3978  (Code  1907,  §§ 
*301,  4311),  relating  to  the  remedy  by 
garnishment,  can  not  'be  inquired  into 
by  the  courts;  First  Nat.  Bank  v.  Dim- 
mick,  190  Ala.  399,  67  So.  309. 

Regulatifv  Keeping  of  Liquor  by  Clubs. 
—Wallace  v.  State.  8  Ala.  App.  386,  62  So. 
396.  See  the  title  CONSTITUTIONAL 
LAW,  §   53  (8),  vol.  3,  p.  318. 

Homestead  Allotment — Notice  to  Next 
'  of  Kin. — That  the  statute  in  question 
provides  for  no  notice  to  next  of  kin 
in  probate  proceedings  for  homestead  al- 
lotment is  a  matter  to  be  addressed  to 
legislature  and  not  to  courts,  Douglas 
V.  Bishop  (Ala.),  77  So,  752. 
§  H^.  Delegation  of  Powers  by  Judiciary. 

A  fijit  to  the  circuit  clerk  of  a  county, 
directing  him  to  issue  mandamus  "or 
Other  remedial  writ,"  requiring  the  judge 
of  probate  to  certify  his  disqualification, 
was  bad,  in  that  it  left  the  selection  of  the 
appropriate  writ  to  the  discretion  of  the 
clerk,  as  judicial  authority  could  not  be 
thus  delegated.  McConnell  v.  Goodwin, 
189  Ala.  390,  66  So.  675. 

(C)      EXECUTIVE      POWERS      AND 

FUNCTIONS. 
I  06.  Encroachment  on  Judiciary. 

§  S7. In  General. 

Abolishment  of  Court  and  Transfer  of 
Pending  Cases  by  Clerk.— State  v.  Brock, 
180  Ala.  «05,  «1  So.  646.  See  the  title 
CONSTITUTIONAL  LAW,  ,§  57,  vol. 
3,  p.  319. 

V.  PERSONAL,  CIVIL.  AND  POLIT- 
ICAL RIGHTS. 
I  60.  Constitutional    Guarantie*   in    Gen- 
eral. 
Const.  1901,  §  1,  guaranteeing  the  right 


of  life,  liberty,  and  the  pursuit  of  happi- 
ness, and  S  ^S>  declaring  that  the  sole 
object  and  only  legitimate  end  of  govern- 
ment is  to  protect  the  citizen  :n  the  en- 
joyment of  life,  liberty,  and  property, 
and  when  the  government  assumes  other 
functions  it  is  usurpation,  do  not  restrict 
the  rightful  exercise  of  the  police  power 
by  the  state;  and  the  legislature  may  as- 
certain when  the  welfare  of  the  people 
requires  the  exercise  of  the  police  power, 
as  well  as  what  are  appropriate  measure) 
to  that  end,  subject  only  to  the  right  of 
the  courts  to  see  that  the  measures  oE 
police  do  not  arbitrarily  violate  consti- 
tutional rights.  Southern  Exp.  Co.  v. 
Whittle.  194  |Ala.  406,  69  So.  653. 

Regulating  Traffic  in  Liquor. — Williams 
1'.  State,  179  Ala.  50,  60  So.  M3.     See  the 
title    CONSTITUTIONAL   LAW,   §   60, 
vol.  3.  p.  321. 
^  61.  Personal  Liberty  and  Security. 

Municipal  Ordinance  Violating  Liberty 
of  CUtizens.- Board  v.  Orr,  181  Ala.  308, 
61  So.  930.  See  the  title  CONSTITU- 
TIONAL  LAW.  §  61    <1).  vol.  3,  p.  221. 

Strikers  Picketing  Works  Hade  Misde- 
meanor.— Code  1907,  I  6395,  providing 
that  any  person  who  goes  near  to  or 
loiters  about  the  place  of  business  of  an- 
other  to  influence  others  not  to  do  busi- 
ness with  such  person  or  to  picket  the 
works,  etc..  to  interfere  with  and  injure 
such  person's  lawful  business  or  enter- 
prise is  guilty  of  a  misdemeanor,  though' 
construed  to  prohibit  peaceable  picket- 
ing, is  not  in  violation  of  the  inalienable 
right  to  "lite,  liberty,  and  the  pursuit  _of 
happiness"  guaranteed  by  Const.  1901, 
art.  1,  §  1;  the  term  "liberty"  as  so  used 
meaning  liberty  guaranteed  by  law  and 
the  social  compact.  Hardie-Tynes  Mfg. 
Co.  V.  Cruse,  189  Ala.  66,  68  So.  657. 

Involuntary  Servitude  —  Misdemeanor 
in  Obtaining  Money  from  &nployer.  — 
The  purpose  of  Acts  I9ii,  p.  93,  provid- 
ing that  any  person  who,  with  intent  to 
defraud  his  employer,  enters  into  a  con- 
tract in  writing  for  the  performance  of 
an  act  or  service,  and  with  like  intent 
obtains  from  his  employer  money  or 
other  personal  property,  shall  be  guilty 
of  a  misdemeanor,  is  to  punish  those  who 
obtain  money  or  property  iby  fraudulent 
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misrepresentation  or  false  pretense,  and 
it  is  not  invalid  as  permitting  involuntary 
tcrvitude  in  violation  of  Const.  U.  S. 
Amend.  13,  §  1.  Thomas  v.  State,  13  Ala. 
App.  431,  69  So.  908. 

QuantitT  of  LiqaoTB  Limited. — Bonner 
Uw  (Act  Feb.  8,  1915;  Acts  1915,  p.  «) 
i  13,  making  it  unldwCul  for  any  person. 
finn,  or  corporation  to  receive,  or  accept 
delivery  of,  or  to  possess  more  than  a 
sptcified  quantity  of  intoxicating  liquors 
within  a  specified  period,  is  a  valid  exer- 
cise of  the  police  power,  and  does  not 
conflict  with  Const.  1901,  gg  1,  35,  guar- 
anteeing the  rights  of  life,  liberty,  and 
the  pursuit  of  happiness,  and  limiting 
the  rightful  functions  of  government. 
Southern  Exp.  Co.  v.  Whittle,  194  Ala. 
406,  69  So.   652. 

j  61.  KeligioiH  Libert;  and  Freedom  of 
Coiudence. 

Complaint  in  a  prosecution  for  practic- 
ing medicine  without  a  license  held  not 
objeciiona'ble  as  violating  the  Constitu- 
tion of  the  United  States,  and  of  the 
state,  in  denying  accused  the  right  to 
practice  his  religion.  Fealy  v.  Birming- 
ham (Ala.  App.),  73  So.  396. 
j  H.  Right  to   Acquire,  Hold,  and   Dia- 


Qaantity   of  Liquors   Umited. — Bonner 

Law  (Act  Feb.  8,  1915  [Acts  1915,  p.  44]) 
i  I!,  making  it  unlawful  for  any  person, 
firm,  or  corporation  to  receive,  or  accept 
delivery  of,  or  to  possess  more  than  a 
specified  quantity  of  intoxicating  liquors 
within  a  specified  period,  is  a  valid  exer- 
cise of  the  police  power,  and  does  not 
conflict  with  federal  or  state  constitu- 
tion, as  interfering  with  the  right  to  own 
and  possess  property.  Frazier  v.  State 
(Ala.  App.),  73  So.  764,  See  ante,  "Per- 
sonal Liberty  and  Security,"  %  81. 

Neither  office  of  county  aolicitor,  nor 
rights,  duties,  or  powers  pertaining 
thereto,  are  property  rights  secured  to 
incumbent  by  constitution.  State  v.  Black 
(Ala.),  74  So,  387. 

Ordinance  Violating  Righta  of  Citizens 
to  Hold  Property.— Board  v.  Orr,  181 
Ala.  308,  61  So.  920.  See  the  title  CON- 
STITUTIONAL LAW,  g    64,   vol.   3.   p. 

224. 


VI.  VESTED  RIGHTS. 
§   87.    Constitutional   GuarantieB   in   Geii' 
eral. 

Statutory  Rights  Not  Vested,— Blake 
V.  State,  178  Ala.  407,  59  So.  623.  See  the 
title  CONSTITUTIONAL  LAW,  §  67, 
vol.  3,  p.  225. 

Traffic   in    Liquora.- Ex  parte    Wood- 
ward,  1«1   Ala.  97,  61  So.  295.     See  the 
title    CONSTITUTIONAL   LAW,   §   67, 
vol.  3,  p.  22S. 
§  7S.  Public  Offices. 

Abandotiment  of  Comnussion  Form  of 
Government. — Acts  1915,  p.  770,  provid- 
ing for  the  abandonment  of  the  commis- 
sion form  of  government  in  cities,  after 
an  election  on  the  question  and  a  return 
of  the  former  aldermanic  form  of  govern- 
ment, thereby  abolishing  the  offices  of 
the  commissioners,  where  the  result  of 
the  election  is  to  abandon  the  commis- 
sion form  of  government,  was  within  the 
legislative  power,  as  the  commissioners, 
whose  offices  were  created  by  the  legis- 
lature, have  no  vested  right  to  such 
offices,  which  may  be  abolished  at  the 
will  of  the  legislature.  State  v.  Lanier, 
197  Ala.  1,  73  So.  320. 
§  7S.  Remedies. 

Repeal  of  Statute  Providing  Remedy 
Pending  Proceedings  Thereunder.  — 
Scheuing  v.  State.  177  Ala.  182.  59  So.  160. 
See  the  title  CONSTITUTIONAL  LAW, 
§75,  vol.  3.  p.  227. 

Venue. — No  person  or  corporation  has 
a  vested  right  to  a  particular  remedy,  and 
venue  in  civil  actions  against  foreign  or 
domestic  corporations  belongs  to  rem- 
edy, and  is  no  part  of  a  right.  Southern 
R.  Co.  V.  Goggins  (Ala.),  73  So.  958; 
Southern  R.  Co.  v.  Jordan,  192  Ala.  528, 
68  So.  41 B. 

Taking  Away  Exiating  Defense — Refor- 
mation  of  Conveyance. — Despite  Const.  | 
95,  declaring  that  the  legislature  shall 
have  no  power  to  take  away  any  existing 
defense  after  suit  is  commenced.  Act 
1911,  p.  199,  which  changes  the  old  rule 
and  allows  a  remote  grantee  to  have  ref- 
ormation of  a  conveyance  to  a  remote 
grantor  which  misdescribed  the  property, 
though   the   same  mistake  did  not  occur 
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in  each  successive  deed,  where  the  re- 
mole  grantor  and  all  subsequent  ones 
intended  to  convey  the  land  intended  to 
be  conveyed  in  the  erroneous  instrument, 
applies  to  all  suits  begun  after  its  enact- 
ment, though  the  deed  containing  the 
misdescription  was  made  many  years  be- 
fore, for  the  old  rule  was  merely  one 
governing  the  remedy,  and  not  the  right. 
Woodlawn   Realty,  etc.,  Co.  v.   Hawkins, 

186  Ala.  334,  65  So.  183. 

Right   to   Contest   Election.   —  Scheu- 
ing   V.    State,  177    Ala.    163,    59    So.    160. 
See  the  title  CONSTITUTIONAL  LAW, 
§  75,  vol.  3,  p.  237. 
VII.  OBLIOATION    OF  CONTRACTS. 

(B)  CONTRACTS    OF  STATES    AND 
MUNICIPALITIES. 

§   t»%.  Corporate  Rights  and  Privileges 

Acts  1911,  p.  88,  §  19,  giving  the  super- 
intendent of  banks  and  the  banking  board 
exclusive  jurisdiction  over  the  liquidation 
of  jbanks.  does  not  impair  the  obligations 
of  contracts  within  Const.  1901,  §  23.  Mc- 
David  V.  Bank,  193  Ala.  341,  69  So.  452. 
S  »1.  Right  to  Use  Streets. 

Right  to  Enjoin  Removal  of  Telephone 
Fixtures.  —  New  Decatur  v.  American 
Tel.,  etc.,  Co..  176  Ala.  492.  58  So.  613. 
cited  in  note  in  Ann.  Cas.  19I7E,  5BS. 
See  the  title  CONSTITUTIONAL  LAW, 

§  91,  vol.  3,  p.  334, 

(C)  CONTRACTS  OF  INDIVIDUALS 
AND  PRIVATE  CORPOR.^TIONS. 

§   M.   Nature   of   Contracts   Protected   in 
General. 

The  Anti-Advertising  Liquor  Law,  pro- 
hibiting publication  in  the  stale  of  liq- 
uor advertisements,  is  not  invalid,  as 
working  an  impairment  of  contracts,  even 
though  publishers  already  had  contracts 
for  the  publication  of  such  advertise- 
ments; such  contracts  being  also  subject 
to  the  police  power.  Advertiser  Co.  v. 
State,  193  Ala.  418,  69  So.  501,  cited  in 
note  in  L.  R.  A.  1916B,  896. 
§  109.  Impairment  Of  Obligation  in  Gen- 
eral. 

Charging  Liabilities  of  Insurance  Com- 
panies.— National    Union    v.    Sherry,    ISO 


Ala.  627,  61  So.  944.     See  the  title  CON- 
STITUTIONAL   LAW,  §   loe   (1),    vol. 
3,  p.  337. 
§  IDS.  Usury  Laws. 

Relieving  Borrower  from  Paying  Hon 
than  Principal. — Reynolds  v.  Lee.  180 
Ala.  76,  60  So.  101.  See  the  title  CON- 
STITUTIONAL LAW.  S  lOS.  vol.  3.  p. 
338. 
§  108^.  Preference  of  Creditors. 

In  view  of  Const.  U.  S.  art.  1.  g  10, 
elimination  of  Const.  1901,  S  350,  giving 
priorities  on  insolvency  of  bank,  held  not 
to  apply  to  bank  already  insolvent 
Harris  *.  Walker  (Ala.),  74  So.  40. 
§  110.  Change  of  Remedies. 

Rule    Applicable   Only    to  Valid    Con- 
tracts.—Reynolds  V.  Lee,  180  Ala.  78,  60 
So.     101.     See     the     title     CONSTITU- 
TIONAL LAW,  I  110.  vol.  3,  p.  340. 
§  114.  Redemption  Laws. 

Test  as  to  Validity  of  Redemption  Sut< 
ute.— Cowley  v.  Shields,  180  Ala.  48,  80 
So.  267.  cited  in  note  in  Ann.  Cas.  1915C. 
61.     See   the    title  CONSTITUTIONAL 

LAW,  §   114,  vol.  3.  p.  241. 

VIII.  RETROSPECTIVE   AND  EX 
POST   FACTO   LAWS. 
§  117.  Constitutional  Prohibitions  in  Gcn- 
craL 

Changing  Defenses  or  Rights  of  Ac- 
tion after  Suit  Brought. — Armstrong  v. 
Sellers,  183  Ala.  583,  62  So.  38.  See  the 
title  CONSTITUTIONAL  LAW,  §  UT. 
vol.  3,  p.  243. 
§  isa.  Nature  of  Ex  Post  Facto  Laws. 

A  statutory  provision,  amending  an  act 
creating  a  commissisn  form  of  municipal 
government  and  regulating  the  selection 
and  election  of  commissioners,  which 
provides  that  no  person  shall  be  eligible 
to  the  office  of  city  commissioner  who 
shall  have  held  such  office  for  3  consec- 
utive years  within  the  4  years  preceding 
the  date  of  election,  does  not  violate 
Const.  §  23.  nor  Const.  U.  S.  art.  1,  f  10. 
relating  to  ex  post  facto  laws;  an  "ex 
post  facto  law"  being  one  which  imposes 
a  punishment  for  an  act  which  was  not 
punishable  when   it   was  committed,  and 
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imposes  additional  punishment.  or 
changes  the  rules  of  evidence  by  which 
less  or  different  testimony  is  sufficient 
to  convict.  State  v.  Teasley,  194  Ala. 
374.  69  So.  723. 

IX.  PRIVILEGES   OR   IMMUNITIES, 

AND  CLASS  LEGISLATION. 
J  131.  Grants  of  ^>ecial  PriTilegeB  or  Im- 


Approval  by  Public  Service  Commis- 
sion under  Acts  1S15,  p.  26S.  held  not  in 
violation  of  Const.  S  22,  forbidding  any  law 
making  an  exclusive  grant  of  a  special 
privilege.  Ex  parte  Birmingham  (Ala.), 
74  So.  51. 

S  Its.  PrivilegeB  and  Immunities  of  Cit- 
iiCBs  of  the  United  States. 

Regulatiiig  Uquor  Traffic. — Ex  parte 
Woodward,  181  Ala.  aT,  61  So.  395.  See 
the  title  CONSTITUTIONAL  LAW,  S 
133  (2),  vol.  3,  p.  249. 

The  Bonner  Law,  §  12,  regulating  the 
delivery  and  possession  of  liquor  is  not 
in  conflict  with  Const.  U.  S.  Amend.  14. 
as  abridging  the  privileges  or  immunities 
of  citizens  of  the  United  States,  or  as 
depriving  the  citizen  of  life,  liberty,  or 
property  without  due  process  of  law. 
Southern  Exp.  Co.  v.  Whittle,  194  Ala. 
406.   69   So.   652. 

Venae  of  Actions  against  Corporations. 
^Code  1907,  §  6112,  prescribing  the  venue 
of  actions  against  corporations  for  per- 
sonal injuries,  held  not  to  violate  Const. 
U.  S.  Amend.  14.  or  Const.  §  22,  forbid- 
ding special  privileges  or  immunities. 
Hatcher  r.  Southern  R.  Co.,  191  Ala.  634, 
68  So.  55. 
§  1S5.  Class  LegiBlatioiL  - 

Eminent  Domain.  —  The  legislature 
may  create  classes  and  enact  legislation 
governing  each  class,  provided  the  classi- 
lication  is  not  arbitrary,  and  a  statute 
conferring  the  power  of  eminent  domain 
is  not  invalid  as  creating  an  illegal  dis- 
crimination between  members  of  the 
same  class,  merely  because  it  does  not 
permit  the  condemnation  of  rights  and 
property  of  cotton  factories  necessary 
for  their  operation,  or  private  residences 
with  outhouses,  gardens  and  orchards 
within  the  curtilage  of  private  residences. 


Alabama    Interstate    Power    Co.    *.    Mt, 
Vernon-Woodberry     Cotton     Duck     Co., 


5  Ala. 


1,  65  = 


.  287. 


Vehicle  License  Tax.— l^c.  .Acts  I91fl, 
p.  86,  §  2,  imposing  a  vehicle  license  tax, 
is  not  invalid  as  class  legislation,  since 
it  applies  to  all  vehicles  alike;  the  classi- 
fication being  reasonable  and  proper. 
Hudgens  *.  State  (Ala.  App.),  73  So.  80S. 

Acts  l&ll,  p.  700,  recitlating  fraternal 
benefit  societies,  g  29  of  which  exempts 
from  the  operation  thereof  certain  named 
lodges  and  associations  of  local  lodges 
doing  business  within  the  state,  which 
provide  death  or  disability  benefits  not 
exceeding  $300  per  member,  provided 
that  the  exemption  shall  not  apply  to 
any  domestic  lodge  which  has  more  than 
SOO  members,  and  provides  for  death  or 
disability  benefits,  is  not  unconstitutional 
as  an  unjust  discrimination,  since  the  leg- 
islature has  a  wide  discretion  as  to  classi- 
fication in  such  matters,  and  a  classifica- 
tion of  lodges  for  purposes  of  regulation 
by  number  of  members  or  benefits  is 
reasonable.  Proctor  v.  Huffman.  193 
Ala.  216,  68  So.  909. 

X.  EQUAL  PROTECTION  OF  LAWS. 
§   1S8.   Constitutional  Gtiaranties  in  Gen- 
eral. 

LeKitimate  Classification  and  Discrim- 
ination between  Classes. — Board  i:  Orr, 
ISl  Ala.  308,  61  So.  920.  See  the  title 
CONSTITUTIONAL  LAW,  §  136.  vol. 
3,  p.  253. 

S   137!^.   Nature  of  Discriminations   Pro- 
hibited in  GeneraL 

The  constitutional  guaranty  of  equal 
protection  of  the  law  does  not  forbid  the 
legislature  from  making  a  reasonable 
classihcation  in  the  operation  of  the  laws, 
based  on  some  real  and  substantial  dis- 
tinctions tearing  a  reasonable  and  just 
relation  to  the  things  in  respect  to  which 
the  classification  is  imposed.  Birming- 
ham-Tuscaloosa R.,  etc.,  Co.  V.  Carpen- 
ter. 194  A\i.  141,  69  So.  636. 

§    137H^    Control     over     Governmental 
Agencies  in  General. 

The  provision  of  .Acts  1915,  p.  858.  that 
a  person  elected  coroner  must  be  a  prac- 
ticing  physician   in   good   standing  is   not 
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Unconstitutional  as  denying  equal  pro- 
tection of  law.     Board  v.  State  (Ala.),  74 

So.  384.  • 

§  138.  DiKrimination  by  Reason  of  Race, 
Color,  or  Condition. 

§  ia»ii.  —  Public  ConveyanccB, 

Separation  of  Races.— Code  1907,  | 
54ST.  providing  that  all  railroads  carrying 
passengers  in  the  state,  shall  provide 
equal  but  separate  accommodations  for 
white  and  colored  races  by  providing 
separate  cars  or  by  partitions  securing 
separate  accommodations;  §  S488,  author- 
izing and  requiring  the  conductor  of  each 
passenger  train  to  assign  each  passengei 
to  the  car  or  the  division  of  the  car  des- 
ignated for  his  race,  and  providing  that 
if  any  passenger  refuses  to  take  the  place 
assigned  the  conductor  may  refuse 
carry  him,  and  that  for  such  refusal 
neither  the  conductor  nor  the  carrier 
shall  be  liable  in  damages,  and  excepting 
passengers  entering  the  slate  under 
transportation  contracts  made  in  another 
state;  and  §  7684,  providing  that  any  per- 
son who,  in  violation  of  the  provisions 
for  equal  and  separate  accommodations 
for  the  white  and  negro  races,  rides  or 
attempts  to  ride  in  a  coach  or  partition 
designated  for  the  other  race  must,  on 
conviction,  be  tined  not  more  than  $100 
— are  a  valid  exercise  of  the  police  power 
to  preserve  peace  and  order  and  to  pre- 
vent race  contacts  and  collisions,  and 
do  not  deny  the  equal  protection  of  the 
laws.  Mobile,  etc..  R.  Co.  v.  Spenny,  13 
Ala.   App.   375,  67   So.  740. 

Same  —  White  Sheriff  Traveling  with 
Negro  Prisoner.— Code  1907,  §§  5487, 
5488.  are  not  rendered  violative  of  the 
equal  protection  of  the  law  clause  of  the 
federal  constitution  by  a  construction 
exempting  therefrom  a  white  sheriff 
traveling  with  a  negro  prisoner.  Spenny 
V.  Mobile,  etc.,  R,  Co..  192  Ala.  483,  68 
So.  870. 

S  1«.  Taxation  of  Property. 

Exempting  Confederate  Soldiers.  — 
McLendon  v.  State,  179  Ala.  54,  60  So. 
39B.  See  the  title  CONSTITUTIONAL 
LAW,  S  U2.  vol.  3.  p.  aS4. 


§  14S^.  Licenses  and  License  Taxes. 

Operating  Public  Utilities.— .\cts  I9tl, 
p.  186,  §  36f,  providing  thai  the  maximum 
amount  of  privilege  or  license  tax  which 
municipalities  may  collect  of  any  persons 
or  corporations  operating  electric  light, 
gas,  steam  heating,  or  waterworks  com- 
panies shall  not  exceed  2  per  cent,  of  tbe 
gross  receipts,  provided  that  the  amount 
paid  by  such  a  company  as  intangible 
property  tax  to  such  municipalities  shall 
be  allowed  as  a  credit  on  and  against 
the  privilege  or  license  tax  of  itself,  or 
when  considered  in  connection  with  other 
pertinent  tax  laws,  is  not  violative  of  any 
provision  of  the  Constitution  of  Alabama, 
or  'Const.  U.  S.  Amend.  14,  as  attempting 
an  arbitrary  or  unreasonable  classifica- 
tion of  persons  or  corporations  for  their 
subjection  to  license  or  privilege  taxes 
by  municipalities,  thereby  exonerating 
some  to  the  disadvantage  of  others  not 
exempted  by  the  proviso  of  the  section, 
since  the  state  may  classify  appropriate 
objects  of  taxation,  and  a  distinction 
may  be  taken  and  made  effective  in  a 
statute  that  is  grounded  in  substantial 
considerations  suggestive  of  equity  and 
natural  justice,  while  even  the  bare  fact 
of  assessment  of  other  properly,  as  af- 
fording a  basis  for  a  distinction  in  taxa- 
tion, has  been  approved.  Ex  parte  Bir- 
mingham, 195  Ala.  60,  70  So.  184. 

Insurance  Companies.— Code  1907,  ! 
3089.  as  amended  by  Act  Aug.  31.  1909 
(Laws  1909  [Sp.  Sess.)  p,  337).  and 
Revenue  Act  March  31,  1911  (Laws  IBIl, 
p.  163)  §  4,  require  insurance  companies 
when  filing  the  statement  required  by 
Code  1907.  §  4i56.  to  pay  as  a  tax  for 
doing  business  in  the  state  certain  per- 
centages of  the  gross  premiums  received 
in  the  state.  Section  4556  provides  that 
foreign  insurance  companies  shall  not 
be  authorized  to  do  business  in  the  state 
until' they  file  a  certified  copy  of  their 
iharter  and  a  statement  of  their  financial 
condition  and  business.  Held,  that  the 
imposed  by  such  statutes  is  neither 
a  property  nor  a  franchise  tax,  but  is 
privilege  or  license  tax.  and  the  statutes 
■e  not  in  violation  of  Const.  U.  S- 
Amend.  14.  Brown  v.  Pittsburgh,  etc 
Co.,  10  Ala.  App.  614,  65  So.  699. 
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Kee^nC  AnimslB  in  Cit7. — Board  v. 
On,  181  Ala.  306,  61  So.  920.  See  the 
dlle  CONSTITUTIONAL  LAW.  |  143, 
tol.  3,  p.  254. 

{   143.   Occupation   and    Emplorment   in 
General. 

Regulating  Keeling  Animals  in  City.— 
Board  V.  Orr,  181  Ala.  308.  61  So.  (pSO. 
See  the  title  CONSTITUTIONAL  LAW. 
{  143,  vol.  3,  p.  254. 

}  14i>4.  Regulation  of  Trade  or  Business 
in  General. 

Liquidation  'of  Banks. — Acts  1911.  p.  88, 
{  49,  giving  the  superintendent  of  banks 
and  the  banking  board  exclusive  jurisdic- 
tion to  liquidate  a  bank  and  a  priority 
of  the  right  of  administration  over  an  as- 
signee selected  by  the  bank  itself,  is  not 
discriminatory  within  the  equal  protec- 
tion clause  of  Federal  Constitution.  Mc- 
David  V.  Bank,  193  Ala.  341,  69  So.  4S3. 

Acts  1911.  p.  88,  S  49,  giving  the  super- 
intendent of  banks  and  the  banking 
board  exclusive  jurisdiction  to  liquidate  a 
^nk,  is  not  invalidated  by  §  48,  stipulat- 
ing that  the  provisions  of  the  act  shall 
not  apply  to  national  banks.  McDavid 
V.  Bank,  193  Ala,  341,  69  So.  452. 
!  lU^a.  Creation  or  Discharge  of  Lia- 
bility in  General. 

Imputed  Negligence  of  Driver  of  Mo< 
torcar*— Automobile  Act  (Acts  1911.  p. 
M9)  §  34,  providing  that  the  contributory 
negligence  of  the  person  operating  any 
motor  vehicle  shall  be  imputed  to  every 
occupant  thereof,  but  not  to  passengers 
paying  fare  and  riding  in  motor  vehicles 
regularly  used  for  public  hire,  is  repug- 
nant to  the  state  and  federal  constitu- 
tions, because  discriminating  against  per- 
sons riding  in  motor  vehicles,  and  deny- 
ing equal  protection  of  the  law  to 
persons  similarly  situated.  Birmingham- 
Tuscaloosa  R.,  etc.,  Co.  V.  Carpenter.  194 
Ala.  141.  69  So.  6»6;  Galloway  v.  Perkins 
(Ala.),  73  So.  955. 
§  147.  Civil  Remediea  and  Proceedinga. 

Garnishment.— Code  1886,  §S  2968,  3971 
(Code  1607,  5  4301).  providing  that  gar- 
nishment might  issue  in  aid  of  a  pending 


suit  at  any  time  before  judgment,  and 
that  process  of  garnishment  might  issue 
on  a  judgment  on  which  execution  might 
issue  without  iiond  or  security,  and  § 
2973  (Code  190T,  g  4311),  providing  that 
a  judgment  creditor  of  a  corporation,  - 
having  execution  returned  "no  property 
found,"  might  sue  out  a  garnishment  to 
reach  the  unpaid  subscription  of  any 
stockholder,  made  distinction  and  per- 
missible classification  of  creditors,  and 
are  within  the  legislative  power  and  valid. 
First  Nat.  Bank  v.  Dimmick,  190  Ala.  359, 
67  So.  309. 

ANignment  of  Causea  of  Action  against 
Railroads^Code  1907,  g  5159,  providing 
that  claims  against  railroad  companies 
for  injuries  to  property  may  be  assigned 
in  writing,  and  each  successive  assignee 
thereof  may  sue  thereon  in  his  own  name, 
isfnot  violative  of  Const.  U.  S.  art.  14,  g  1, 
providing  that  no  state  shall  make  or  en- 
force any  law  which  shall  deny  to  any 
person  within  its  jurisdiction  the  equal 
protection  of  the  laws,  though  using  the 
language  "railroad  companies,"  only  in- 
cluding corporations  and  associations  of 
persons,  but  not  including  individuals, 
since  the  words  "railroad  companies" 
were  intended  to  embrace  all  legal  per- 
sons engaged  in  the  transportation  of 
persons  or  freight  over  railroads  for  hire. 
Parnell  v.  Southern  R.  Co.  (Ala.).  74  So. 
437. 

Venue. — Equal  protection,  which  is  sat- 
isfied by  any  practice  having  the  sanction 
of  common-Ian  usage,  and  having  refer- 
ence to  substance  and  not  form,  does  not 
require  that  the  privilege  of  localizing 
actions  shall  be  conferred  alike  on  resi- 
dent and  nonresident  defendants.  Jeffer- 
son County  Sav.  Bank  i-.  Garland,  19S 
Ala.  279,  71  So.  126. 
§  148.  Criminal  ProsecutionB. 

Fixing  Weight  of  Evidence.— Ex  parte 
Woodward,  191  Ala.  97,  61  So.  295.  Sec 
the  title  CONSTITUTIONAL  LAW,  g 
149,  vol.  3,  p.  256. 

XL  DUE  PROCESS  OF  LAW. 
§  lU.  Constitutional  Guaranties  in  Gen- 
eral. 

While  the  due  process  clauses  of  the 
stale    and    federal    constitutions    are    de- 
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signed  to  preserve  life,  liberty,  and  prop- 
erty against  the  encroachments  of  mere 
arbitrary  power,  they  are  not  intended 
to  interfere  with  the  power  of  the  state 
by  tegislative  enactment,  without  more, 
to  impose,  subject  to  judicial  approval, 
such  reasonable  regulations  as  may  be 
deemed  essential  to  the  general  good  of 
the  community.  Edwards  f.  Bibb  County 
Board,  193  Ala.  S54.  69  So.  449. 

The  due  process  clauses  of  the  state 
and  federal  constitutions  are  not  in- 
tended to  interfere  with  the  legislative 
power  of  the  state  to  impose  reasonable 
police  regulations,  .subject  to  judicial  ap- 
proval.    Edwards  t:  Bibb  County  Board, 

193   Ala.   554,   69   So.    440. 

The  purpose  of  Const,  1901,  S3  6,  13, 
providing  that  in  all  criminal  prosecu- 
tions accused  has  a  right  to  be  heard, 
and  shall  not  be  deprived  of  life,  liberty, 
or  property  except  by  due  process  of 
law,  and  that  all  courts  shall  be  open. 
and  that  every  person,  for  an  injury  done 
him  in  his  person  or  reputation,  shall 
have  a  remedy  by  due  process  of  law.  and 
right  and  justice  shall  be  administered 
without  denial  or  delay,  is  to  secure  the 
citizen  against  arbitrary  action  of  those 
in  authority,  and  to  place  him  under  the 
protection  of  the  law;  "due  process  of 
the  law"  being  held  to  be  the  equivalent 
of  "the  law  of  the  land,"  and  to  mean 
a  course  of  legal  proceedings  according 
to  those  rules  and  principles  which  have 
been  e.stablished  in  our  system  of  juris- 
prudence for  the  protection  and  enforce- 
ment of  private  rights  (citing  3  Words 
and  Phrases,  Due  Process  of  Law).  State 
V.  Bush,  12  Ala.  App.  309.  68  So.  492. 

§  1«.  Criminal  Prosecutions. 

See  ante.  "Constitutional  Guaranties  in 
General,"  g  149. 

§  IBS. Indictment  or  Information. 

The  constitutional  right  of  an  accused 
to  demand  the  nature  and  cause  of  his 
accusations  is  essential  to  the  guaranty 
that  no  person  shall  be  deprived  of  his 
liberty  save  by  due  process  or  law,  nor 
be  I  twice  put  in  jeopardy  for  the  same 
offense.  Cooper  v.  State  (.^la,  App.),  74 
So.  753. 


§  IH. Rules  of  Evidence, 

Fixing  Weight  of  Evidence  in  General 
—Ex  parte  Woodward.  181  AJa.  97.  61 
So.  395,  cited  in  notes  in  L.  R.  A.  HISC. 
719.  737,  7S9.  See  the  title  CONSTITU- 
TIONAL LAW,  g  154,  vol.  3,  p.  S57. 

Possession  of  Liquor. — Acts  1915,  p. 
33,  §  33!^,  making  possession  of  liquor 
prima  facie  evidence  of  guilt  of  violation 
of  the  prohibition  statute,  does  not  de- 
prive defendant  of  due  process  of  law, 
it  being  within  the  legislature's  power 
to  fix  such  rule  of  evidence.  Dees  v. 
State  (Ala.  App.),  75  So.  645. 

Keeping  Intoxicants  in  Certain  Kinds 
of  Buildings.— Ex  parte  Woodward,  lei 
Ala.  97,  61  So.  295.  See  the  title  CON- 
STITUTIONAL LAW.  5  164.  vol.  3.  p. 
257. 
§  1S7^.  Contempt  Proceedings. 

Due  process  of  law  requires  that  the 
court  which  assumes  to  determine  the 
rights  of  parties  shall  have  jurisdiction 
to  hear  and  determine  on  the  merits,  and 
a  denial  to  defendants,  charged  with  vio- 
lating an  injunction  not  within  the  juris- 
diction of  the  court,  of  the  right  to  file 
any  motion,  answer,  or  pleading  in  the 
cause  in  which  the  injunction  was  issued, 
until  purged  of  an  adjudged  contempt 
therein,  is  a  denial  of  due  process  of  law 
guaranteed  by  the  fourteenth  amend- 
ment. Board  V.  Merrill,  193  Ala.  521,  68 
So.  971. 

§  i«l.  Taxation  of  Property, 
g  182.  —  Assessment  and  Collection. 

Opportunity  to  Be  Heard  in'Opporition 
to,  Assessment. — State  Tax  Co  mm.  v. 
Bailey,  179  Ala.  630,  60  So.  913.  See  the 
title  CONSTITUTIONAL  LAW,  g  162, 
vol.  3,  p.  259. 
§  164.  License  Taxes. 

Insurance  Companies.— Code  1907,  g 
2089.  as  amended  by  Act  Aug.  31,  1909 
(Laws  1909  [Sp.  Sess.]  p.  337),  and 
Revenue  Act  March  31,  1911  (Laws  1911, 
p.  163)  g  4.  require  insurance  companies 
when  filing  the  statement  required  by 
Code  1907,  §  4556.  to  pay  as"  a  tax  for  do- 
ing business  in  the  state  certain  per- 
centages of  the  gross  premiums  received 
in  the  state.     Section  4556  provides  that 
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foreign  insurance  companies  shall  not 
be  luthorized  to  do  business  in  the  state 
until  they  file  a  certified  copy  of  their 
cbttttT  and  a  statement  of  their  financial 
coDdition  and  business.  Held,  that  the 
Ok  imposed  by  such  statutes  is  neither 
I  property  nor  a  franchise  tax,  but  is  a 
(dvilege  or  license  lax,  and  the  statutes 
are  not  in  violation  o(  Coivst.  U.  S- 
Amtnd.  U.  Brown  v.  Pittsburgh,  etc., 
Co..  10  Ala.  App.  6U.  65  So.  669. 

BiToneous  Payment  of  Taxes.— As  only 
those  certificates  of  the  probate  judge 
ndling  erroneous  payment  of  taxes  and 
inthorizing  return  to  taxpayer  which  are 
Mthorized  by  statute  are  conclusive  on 
tht  county  board  of  revenue,  the  statute 
authorizing  such  certification  is  not  in 
riolation  of  Const.  U.  S.  Amend.  14. 
Board  V.  Southern  Bell  Tel.,  etc.,  Go. 
(Ala.).  76  So.  858. 
S  Wi^  Local  Imiirovements. 
i  IBS. AsMBBment  and  Special  Taxes. 

Notice  and  Opportunity  for  Hearing.— 
Publication  of  a  notice  of  the  contem- 
plated levy  of  a '  special  assessment  for 
municipal  improvements  in  a  reasonable 
manner  is  a  general  public  notice  which 
Ibe  law  presumes  will  reach  the  cogniz- 
ance of  the  owner  to  be  affected  and  con- 
stitutes due  process  of  law.  Pierce  v. 
Huntsville.  185  Ala.  490,  64  So.  301. 

Code  1907.  §  1377,  requiring  notice  by 
pnblication  of  an  assessment  for  street 
improvements.  §  1379,  defining  the  con- 
lents  of  the  notice,  g  1378  prescribing  a 
time  for  hearing  objections  to  an  assess- 
ment, g  1381,  providing  for  the  making  of 
objections  to  an  assessment,  and  g  1389, 
giving  ihe  right  of  appeal  to  the  circuit 
court,  meet  the  requirements  of  due  pro- 
cess of  law  as  tQ  an  assessment  consti- 
tuting a  charge  on  the  property  assessed, 
for  due  process  of  law  in  matters  of  local 
assessments  does  not  necessarily  mean 
a  judicial  proceeding,  with  notice  and 
hearing  appropriate  thereto,  and  in  the 
case  of  special  assessments  and  general 
taxes  notice  by  publication,  reasonably 
and  properly  given,  satisfies  the  consti- 
tutional requirement.  Ex  parte  Guden- 
ralh.  194  Ala.  S68.  69  So.  829. 

Notice  of  assessment  of  benefits  by 
publication    in  a  newspaper  under   Code 


1907,    §    1377,    held   due    process    of   law. 
Huntsville   v.    Goodenrath,    13    Ala.   App. 
579,  68  So.  676. 
S  IW^.  Fence  and  Stock  Laws. 

Code  1907,  g§  3881,  6882,  conferring 
upon  courts  of  county  commissioners,  or 
courts  of  like  jurisdiction,  authority  to 
direct  and  supervise  the  holding  of  elec- 
tions to  establish  stock  taw  districts,  and 
to  declare  the  results  of  such  elections, 
and  providing  that  a  proceeding  to  es- 
tablish a  stock  law  district  shall  be  com- 
menced by  petition,  are  a  valid  exercise 
of  the  police  power,  and  not  a  violation 
of  the  due  process  of  law  clause  of  the 
fourteenth  amendment  to  the  United 
States  Constitution.  Edwards  v.  Bibb 
County  Board,  193  Ala.  554,  69  So.  449. 
§  1«7.  Regulation  of  Trade  or  Buuness 
in  General. 

Intoxicating  Liquors.  —  Williams  v. 
Swte,  179  Ala.  50,  60  So.  903.  See  the 
title  CONSTITUTIONAL  LAW,  §  167. 
vol.  3,  p.  361. 

The  Bonner  Law.  g  12,  regulating  the 
delivery  and  ipossession  of  liquors,  is 
not  in  conflict  with  Const.  U.  S.  Amend. 
14,  as  abridging  the  privileges  or  immu- 
nities of  citizens  of  the  United  States,  or 
as  depriving  the  citizen  of  life,  liberty, 
or  property  without  due  process  of  law. 
Southern   Exp.   Co.  v.  Whittle,    194   Ala. 

406,    69    So.   65S. 

§  168.  Regulation  of  Railroads  and  Other 

Carriers. 
Maintenance  of  Union  Depots. — Rail- 
road Comm.  V.  Northern  .Alabama  R.  Co., 
183  Ala.  357,  62  So.  749,  cited  in  note  in 
Ann.  Cas.  1915C,  851.  See  the  title  CON- 
STITUTIONAL LAW,  §  168,  vol  3,  p. 
261. 
g  170.  Creation  W  Discharge  of  Liability 

in  General. 
In  adoption  of  ordinances  municipal 
corporations  must  conform  to  constitu- 
tional limitations,  and  any  ordinance  that 
arbitrarily  fixes  liability  on  the  citizens 
in  prosecution  of  lawful  business,  in  ab- 
sence of  contract,  wrong,  fraud,  or  neg- 
lect on  his  part,  denies  due  process  of  law 
and  is  void.  Mobile,  etc.,  R.  Co.  v.  Cope- 
land  &  Son  (Ala.  App.).  73  So.  131. 
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Constitutional  Law — Constructive  Service  §§  174-179j4a 


§  174.  Civil  RemediM  and  Proceedings, 
g  17S. Acdoiu  in  GeneraL 

Due  process,  which  is  satisfied  by  any 
practice  having  the  sanction  of  common- 
law  usage,  and  having  reference  to  sub- 
stance and  not  form,  does  not  require 
that  the  privilege  of  localizing  actions 
shall  be  conferred  alike  on  resident  and 
nonresident  defendants.  Jefferson  County 
Sav.  Bank  V.  Carland,  199  Ala.  279,  71  So. 
129. 
§  17S. Pardes  and  Process  or  Notice. 

"Due  process  of  law"  means  notice, 
hearing  according  to  that  notice,  and 
judgment  entered  in  accordance  to  that 
notice  and  hearing.  Evans  v.  Evans 
(Ala.),  76  So.  96. 

Duty  to  Ascertain  Names  and  Resi- 
dences  of  Adverse  Claimants.— Code  1907, 
§  3106,  respecting  publication  and  pro- 
ceedings against  defendants  whose  names 
are  unknown,  and  §  5443,  providing  the 
action  to  quiet  title.  whicD  statutes  pro- 
vide for  constructive  notice  by  publica- 
tion, imposed  the  duty  of  diligent  in- 
quiry on  complainant  in  suit  to  quiet 
title  for  the  parties  in  adverse  interest 
to  be  made  respondents,  and  he  was 
bound  to  exercise  reasonable  diligence 
to  ascertain  the  names  and  residences  of 
all  such  parties  having  or  claiming  an  in- 
terest in  the  lands,  and  to  make  them 
parties  respondent  by  perfecting  service 
as  required  under  the  statutes  and  by  due 
process  of  law.  Gill  v.  More  (Ala.),  76. 
So.  453. 

Code  1»07,  §  3106,  providing  for  per- 
fecting   service     by     publication    against 


nonresident  defendants,  such  as  thou 
whose  property  rights  in  lands  are  being 
dealt  with  or  sought  to  be  concluded  by 
judicial  proceedings  under  §  5443,  pro- 
viding the  action  to  quiet  title,  construed 
to  impose  on  complainant  in  an  action 
to  quiet  title  the  affirmative  duty  to  make 
a  bona  fide  and  reasonably  diligent  in- 
quiry to  ascertain  the  names  and  resi- 
dences of  all  persons  claiming  or  own- 
ing an  adverse  interest,  affords  due  proc- 
ess of  law  to  nonresident  defendants. 
Gill  V.  More  (Ala.),  76  Jo.  4S3. 
§  179. Rules  of  Evidence. 

Rule  of  evidence,  established  by  Acts 
1915,  p.  33,  g  32^.  making  possession  of 
liquor  prima  facie  evidence  of  guilt,  of 
violation  of  the  prohibition  statute,  does 
not  deprive  defendant  o(  due  process  of 
law;  it  being  within  (he  legislature's 
power  to  fix  such  rule  of  evidence.  Deei 
V.  State  (Ala.  App.),  75  So.  845. 
§  17&H-  Administrative  Proceedings. 

Act  1911,  p.  59,  §  10.  providing  for  the 
turning  over  of  the  affairs  of  an  insolvent 
bank  to  the  banking  superintendent,  held 
not  to  work  a  deprivation  of  property 
without  due  process  of  law  in  contraven- 
tion of  Const.  U.  S.  Amend.  14.  Mont- 
gomery, etc.,  Co.  I'.  Walker.  181  Ala.  388, 
61  So.  951. 
§  ITSJ^a.  Confiscation. 

The  temperance  acts  of  1915,  restrict- 
ing possession  of  intoxicating  liquors 
lawfully  acquired  before  enactment,  are 
not  unconstitutional  for  taking  property 
without  due  process  of  law.  Edmunds 
I'.  State  (Ala.>,  74  So.  965. 


Construction. 

of  particular  instruments,  see  the  particular  titles,  such  as  CON- 
TRACTS; DEEDS;  WILLS. 


Constructive  Notice. 

See  post,  NOTICE. 


Constructive  Possession. 

ee  ante,  ADVERSE  POSSESSION. 


Constructive  Service. 

See  post,  PROCESS. 
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CONTEMPT. 

L  Acts  or  Conduct  Oonstitating  Oootempt. 

§  \yi.  Preventing  Attendance  of  Party  or  Witness, 
n.  Power  to  Panisb,  and  Proceedings  Therefor. 
§  23.  Attachment  or  Other  Process  or  Notice, 
§  23H-  Pleading. 

§  lAyi.  Interrogatories  and  Answers  Thereto. 
§  25.  Judgment  or  Order. 
§  27.  Appeal  or  Error. 
§  28.  Certiorari. 
in.  Punishment. 

§  34.  Denial  of  Privileges  as  Litigant. 

Cross  References. 
See  the  title  CONTEMPT,  vol.  3.  p.  269,  and  references  there  given. 
As  to  removal  of  children  in  violation  of  decree  of  court  as  contempt,  see  post, 
DIVORCE. 


I.  ACTS  OR  CONDUCT  CONSTI- 
TUTING CONTEMPT. 
i  1%.   Preventing   Attendance    of.  Party 
or  Witness. 

Court  had  power  to  punish  for  con- 
tempt relating  to  interference  with  wit- 
nesses under  Code  1»0T,  g  4630,  independ- 
ent of  the  inherent  power  of  courts  to 
punish  for  contempt.  Ex  parte  Bank- 
hwd  (Ala.).  75  So.  478. 

IL  POWER  TO  PUNISH,  AND  PRO- 
CEEDINGS THEREFOR. 
!  33.    Attachment    or    Other   Process   or 
Notice. 
In  order'  to  punish   for  a  constructive 
contempt,    defending    party    should    have 
notice   of   nature  of  charge  and   be  given 
opportunity    to   answer   and    this    is   gen~ 
erally  done  by  rule  to  appear  and  show 
catise.     Ex  parte  Bankhead  (Ala.),  IS  So. 

478. 

It  is  sufficient  if  rule  to  show  cause  in 
contempt  proceedings  info'rms  defendant 
of  nature  of  contempt,  and  it  is  not  nec- 
essary to  recite  all  the  facts  in  absence 
of  statutory  requirements.  Ex  parte 
Bankhead  (Ala.),  76  So.  478. 
S  WA.  T^eftding. 

Condn^Teness  of  Denial.  —  In  con- 
tempt   proceeding,    defendant's    denial    is 


of 


Ex 


not     conclusive 
parte  iBankhead   (Ala.),  75   So.   478. 
§    S4^.    Interrogatories     and     Answers 
Thereto. 

The  practice  of  propounding  interrog- 
atories to  accused  in  order  that  he  may 
purge  himself  oi  contempt  is  not  neces- 
sary under  modern  authorities.  Ex  parte 
Bankhead  (Ala.),  75  So.  478. 
§  U.  Judgment  or  Order. 

Facta  Constitnting  Contempt.  —  It  is 
not  necessary  that  a  judgment  in  con* 
tempt  proceedings  'state  the  facts  con- 
stituting the  contempt,  though  it  is 
the  better  practice.  Ex  parte  Bankhead 
(Ala.).  76  So.  478. 
S  S7.  Appeal  or  Error. 

Incorporation  by  trial  court  of  its  de- 
cision in  contempt  proceedings  against 
petitioner  in  its  judgment  in  eminent  do- 
main proceedings  did  not  authorise  a 
review  of  the  contempt  proceedings  on 
appeal  from  the  judgment.  Alabama 
Power  Co.  V.  Adams,  191  Ala.  54,  6T  So. 


Where,  in  condemnation  proceedings, 
the  owner  during  the  trial  instituted  con- 
tempt proceedings  against  petitioner, 
and  the  court  taxed  the  owner  with  costs 
on  denying  motion  to  punish  for  con- 
tempt, the  remedy  of  the  owner  was  by 


S07 


Diomzeaov  Google 


508 


27-34 


certiorari,  mandamus  or  other  extraordi- 
nary writ  pursued  in  a  proceeding  sepa- 
rate from  the  condemnation  proceedings. 
Alabama  Power  Co.  v.  Adams.  191  Ala. 
64,  «7  So.  838. 

§  M.  Certiorari. 

When  Denied, — Where  record  in  con- 
tempt proceedings  shows  jurisdiction  in 
trial  court  and  no  apparent  error  of  law, 
certiorari  wilt  be  denied  as  the  supreme 
court  will  not  review  or  ,  revise  (rial 
court's    conclusion     and     judgment     upon 


the  facts  under  the  writ.    Ex  parte  Bank- 
head  (Ala.),  75  So.  478. 

Hearing  on  Certioniri. — The  supreme 
court  on  certiorari  can  review  the  action 
of  the  chancellor  on  motion  for  con- ' 
tempt  Cor  violation  of  an  injunction. 
Board  t:  Merrill,  193  Ala.  521,  68  So.  971. 

III.  PUNISHMENT. 
§  34.  Denial  of  Privileges  as  Litigant. 

Party  in  contempt  will  not  be  heard 
on  anything  pertaining  to  merits  of  cause. 
Burns    v.     Shapley    (Ala.    App.).     77    So. 
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CONTINUANCE. 

§  1.  Continuance  by  Operation  of  Law. 

§  3.  Discretion  of  Court. 

§  9.  Pendency  of  Proceedings  for  Discovery. 

§  ISyi-  Time  for  Application, 

Cross  References. 

See  the  title  CONTIN'UANCE.  vol.  3,  p.  276,  and  references  there  given. 

As  to  review  of  proceedings  granting  or  refusing  continuances,  see  ante,  APPEAL 
AND  ERROR.  As  to  continuances  in  criminal  cases,  see  post,  CRIMINAL  LAW. 
As  to  mandamus  to  control  courts  discretion  in  granting  continuance,  see  post. 
MANDAMUS.  As  to  continuance  in  action  to  enforce  landlord's  lien,  see  post, 
LANDLORD  AND  TENANT. 


§  1.  Contintiance  by  Operation  o£  Law. 

Court's  failure  to  dispose  of  case  du 
ins   term  operated  as  continuance,  under 
general   order  of  continuance.     Ex  partr 
Dean  (Ala.  App.),  77  So.  8i. 
§  3.  Discretion  of  Court. 

See  post,  "Pendency  of_  Proceedings  foi 
Discovery,"  §  9. 

The  granting  or  refusal  of  a  continu- 
ance rests  in  the  souud  discretion  of  tht 
trial  court.  Pensacola.  etc.,  Co.  v.  Brooks, 
14  Ala.  App.  384,  70  So.  968;  Southern 
R.  Co.  V.  Brown.  1»2  Ala.  389,  68  So. 
321-  See  ante,  APPEAL  AND  ERROR. 
3  8.  Pendency  of  Proceedings  for  Dift- 
ctavery. 
Where  trial  was  reached  on  thirtieth 
day  after  filing  interrogatories,  during  all 
of  which  plaintiff  had  to  answer  inter- 
rogatories, court  committed  no  error  in 
overruling  defendant's  motion  for  a  con- 
tinuance on  the  ground  that  interroga- 
tories were  unanswered;  it  being  within 
discretion  of  trial  court,  to  require  trial 
to  proceed.  Parker  v.  Newman  {.Ma.), 
75  So.  479. 


§  \Wi-  Time  for  Aiq>Ucation. 

A  party  surprised  by  the  evidence  of 
the  opposing  party  should  at  once  move 
for  a  continuance  or  postponement  of 
the  trial.  Stewart  Veneer  Co.  v.  Wind- 
ham &  Co.,  12  Ala.  App.  942,  68  So.  515. 

Discretion  of  Court — Statute.  —  Under 
Code  1907,  §  2961,  providing  when  com- 
plaint must  be  tiled  and  the  time  of  trial 
in  attachment  suits,  where  an  action  was 
instituted  by  attachment  July  7th,  and 
complaint  was  filed  November  13th, 
three  days  before  the  first  day  of  the 
term  or  six  days  before  the  return  of  the 
attachment  or  the  time  when  the  com- 
plaint was  required  to  be  filed,  while  de- 
fendant could  have  made  demand  on 
plaiiitiff  for  a  bill  of  particulars  at  any 
time  after  suing  out  of  the  attachment, 
refusal  of  the  court  to  grant  defendant's 
motion  for  continuance,  made  November 
18th,  after  having  demanded  bill  of  par- 
ticulars, under  %  5236,  November  14Ih. 
was  not  an  abuse  of  discretion.  Berthold, 
etc..  Lumber  Co.  if.   Phalin  Lumber  Co., 

196    Ala.    362,    71    So.   989. 
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CONTRACTS. 

I.  Beqnisites  and  Validity. 

(A)  Nature  and  Essentials  in  General. 

§  1.  Nature  and  Grounds  of  Contractual  Obligation. 

§  2.  What  Law  Governs. 

§  3.  Implied  Contract. 

§  3H-  Executed  Contract. 

§  4.  Certainty  as  to  Subject  Matter. 

§  4  CD   In  General. 

§  4  (2)   Race  and  Time. 

§  4  (3)  Illustrative  Cases. 
§  5.  Mutuality  of  Obligation. 

(B)  Parties.  Proposals,  and  Acceptance. 
§     6.  Necessity  of  Assent. 

§     7.  Offer  and  Acceptance  in  General. 

§     8.  Revocation  or  Withdrawal  of  Offer. 

§  10.  Acceptance  of  Offer  and  Communication  Thereof. 

§  15.  Implied  Agreements. 

§  16.  Evidence  of  Agreement. 

(C)  Formal  Requisites. 

§  1?.  Agreements  to  Be  Reduced  to  Writing. 
§  23>4.  Questions  for  Jury. 

(D)  Consideration. 

§  26.  Nature  and  Elements, 

§  26>^. In  General. 

§  29.  Adequacy. 

§  30.  Sufficiency  in  General. 

§  31.  Mutual  Promises. 

§  32. In  General, 

§  40.  Rights  under  Contracts. 
§  44.  Forbearance. 

§  45. In  General. 

§  47.  Benefit  to  Third  Person. 

§  48.  Performance  of  Legal  Obligation. 

§  58,  Evidence  as  to  Consideration  or  Failure  Thereof. 

§  61. Questions  for  Jury. 

(E)  Validity  of  Assent. 

§  62.  Physical  or  Mental  Condition  of  Party. 

§  63.  Mistake. 

§  64.  Fraud  and  Misrepresentation. 

§  64  (1)  In  General. 

§  64  (3)   Intent  to  Deceive. 

§  64  (4)  Representations  as  to  Contents  of  Writing, 

§  64  (5)  Reliance  on  Representation. 

§  64  (8)  Suppression  of  Truth. 


,vGoosle 


Contracts  511 

§  68.  Effect  ot  Invalidity. 
§  (B.  Evidence. 

§  69  (1)   Presumptions  and  Burden  of  Proof. 

§  60  (2)  Admissibility. 

g  60  (3)  Weight  and  Sufficiency. 
(E)  Legality  of  Object  and  of  Consideration. 
§  73.  Contravention  of  Law  in  General. 
§  74.  Violation  of  Statute. 

§  75. In  General. 

§  76. Effect  of  Prohibition  without  Penalty. 

§  78.  Public  Policy  in  General. 

§  82.  Restraint  of  Trade  or  Competition  in  Trade. 

§  83. In  General. 

§  83  (1)   In  General. 

§  83   (2)  Restriction  Necessary  for  Protection. 

§  83  (3)  Combinations  and  Agreements  to  Control  Prices  and 
Prevent  Competition  in  General. 
§  84. General  or  Partial  Restraint. 

§  84  (I)   Nature  of  Business  to  Which  Contract  Relates. 

§  84  (2)  Limitations  as  to  Time  and  Place  in  General. 

§  84  (4)   Particular  Cities  or  Towns  and  Small  Districts. 

§  84  (6)   Restrictions  Unlimited  or  Indefinite  as  to  Time. 

§  84  (7)  Restrictions  Unlimited  as  to  Place. 
§  86.  Control  of  Corporation. 

§  91.  Ousting  Jurisdiction  or  Limiting  Power  of  Court. 
§  92.  Compounding  Offenses. 

§  94.  Influencing  Action  of  Administrative  Officer. 
§  98.  Effect  of  Illegality. 

§  100. Partial  Illegality. 

§  101. .  Relief  of  Parties. 

§  101   (1)   Enforcement  of  Contract  in  General. 

§  101   (2)  Executed  Contracts  in  General. 

§  101   (3)   Recovery  of  Money  Paid  or  Property  Transferred. 

§  101   (4)   Estoppel  to  Urge  Illegality. 
§  104.  Evidence. 
H.  Oonstraction  and  Operation. 

(A)  General  Rules  of  Construction. 

§  106.  Application  to  Contracts  Jn  General. 

§  107.  What  Law  Governs. 

§  108.  Place  of  Making  Contract. 

§  109.  Intention  of  Parties. 

§  109  (1)  In  General. 

§  109  (3)  Construing  Whole  Contract  T<^ether. 
§  111.  Language  of  Instrument. 

§  112. In  General. 

§  113.  Construction  to  Give  Validity  and  Effect  to  Contract. 

§  114. Reasonableness  of  Construction. 
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§  115. Construction  against  Party  Using  Words. 

§  1I8>2.  Separate  Clauses. 

§  121.  Construing  Instruments  Together. 

§  125.  Extrinsic  Circumstances. 

§  126.  Construction  by  Parties. 

§  127.  Entire  or  Severable  Contracts. 

§  129.  Dependent  or  Independent  Stipulations. 

§  130.  Evidence  to  Aid  Construction. 

§  131.  Questions  for  Jury. 

§  131    (1)   In  General. 

§  131   (IK)  When  Question  for  Court  in  General. 

§  131  (6)  Time. 

(B)  Parties. 

§  132>^.  Relation  between  Parties  of  Different  Parts. 
§  137.  Rights  Acquired  by  Third  Persons. 

§  138.  Privity  of  Contract  in  General. 

§  139. Agreement  for  Benefit  of  Third  Person. 

§  140.  Duties  and  Liabilities  of  Third  Persons. 

(C)  Subject  Matter. 

§  144.  Loans  and  Advances. 
§  149.  Trade  and  Business. 

(D)  Place  and  Time. 

§  153.  Reasonable  Time. 

( E )  Conditions. 

§  161.  Conditions  Precedent  in  General 
§  I61j^.  Concurrent  Conditions. 

(F)  Compensation, 

§  164.  Rate  or  Amount  in  General. 

m.  Modification  and  Merger. 

§  166>^.  Contracts  Subject  to  Modification. 

§  167.  Assent  of  Parties. 

§  168.  Consideration  for  Modification. 

§  169.  Written  Contracts.  , 

§  171.  Alteration  or  Addition  of  Terms. 

§  174.  Operation  and  Effect. 

§  175.  Evidence. 

§  176.  Questions  for  Jury. 

IV.  Rescission  and  Abandonment. 

§  178.  Agreement  to  Rescind. 

§  179. Assent  of  Parties. 

§  181.  Consideration. 

§  183.  Grounds  for  Rescission  by  Party. 

§  185.  Invalidity  of  Contract. 

§  188.  Conditions  Precedent  to  Rescission 

§  189. Restoration  of  Consideration  or  Benefit. 
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§  191.  Time  for  Rescission  and  Laches. 
§  192.  Election  to  Rescind  and  Notice. 

V.  Performance  or  Breach. 

§  199.  Tender  of  Perfonnance. 

§  201.  Satisfaction  of  Party. 

§  202.  Approval  or  Decision  of  Architects,  Arbitrators  and  Others.     - 

§  203. In  General. 

§  204. ■  Certificates  in  General. 

§  215.  Excuses  for  Nonperformance  or  Defects. 

§  217.  Waiver  of  Defects  and  Objections. 

§  219.  Discharge  by  Impossibility  of  Performance. 

§  219^.  Discharge  by  Death  of  Party. 

§  220.  Acts  or  Omissions  Constituting  Breach  in  General. 

§  221  >4.  Effect  of  Breach  in  General. 

§  223.  Rights  and  Liabilities  on  Breach. 

§  224.  Evidence. 

§  225.  Questions  for  Jury. 

VT.  Actions  for  Breach. 

§  226.  Nature  and  Form  of  Remedy. 

§  229.  Defenses. 

§  230.  Time  to  Sue  and  Limitations. 

§  231.  Parties. 

§  232.  Pleading. 

§  233. Declaration,  Complaint,  or  Petition  in  General. 

§  234. Allegation  or  Statement  of  Contract  or  Promise. 

§  235. Consideration. 

§  236. Performance  by  Plaintiff. 

§  236  ( 1 )  Necessity  of  Alleging  Performance. 

§  236  (2)  Sufficiency  of  Allegations. 

§  238. Breach. 

§  239. Plea,  Answer,  or  Affidavit  of  Defense  in  General. 

§  241.  Want  of  Consideration. 

§  243. Nonperformance  by  Plaintiff. 

§  245. Replication  or  Reply  and  Subsequent  Pleadings. 

§  246.  '■ Issues,  Proof,  and  Variance. 

§  246  (1)  In  General. 

§  246  (2)   Matters  to  Be  Proved. 

§  246  (3)  Evidence  Admissible  under  {'leadings  in  General. 

§  246  (8)  Evidence  Admissible  under  General  Denial. 

§  246  (9)  Variance  as  to  Date  and'  Terms  of  Contract  in  General. 

§  246  (10)  Variance  as  to  Performance  or  Breach. 
§  247.  Evidence. 

§  248.  Presumptions  and  Burden  of  Proof. 

§  251.  Trial. 

§  253.  Instructions. 
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Cross  References. 

See  the  title  CONTRACTS,  vol.  3,  p.  2B2,  and  references  there  given. 

In  addition,  see  ante,  CANCELLATION  OF  INSTRUMENTS;  CARRIERS; 
CHAMPERTY  AND  MAINTENANCE;  post.  COVENANTS;  CUSTOMS 'AND 
USAGES;  DAMAGES;  EVIDENCE;  FRAUDS,  STATUTES  OF;  MASTER  AN'D 
SERVANT;  MUNICIPAL  CORPORATIONS;  TRUSTS;  WORK  AND  LABOR. 


I.  REQUISITES  AND  VALIDITY. 

(A)   NATURE  AND  ESSENTIALS  IN 
GENERAL. 

}  1.  Nature  and  Grounds  of  Contractual 
Obligation. 
A  "contract"  is  the  thing  upon  which 
two  or  more  people  agree.  Southern  R. 
Co.  V.  Huntsville  Lumber  Co.,  191  Ala. 
333,  67  So.  695. 

§  1  What  Law  GoTcnu, 

The  general  rule  is  that  a  contract  is 
governed,  as  to  its  nature,  obligation, 
validity,  and  interpretations,  by  the  law 
of  the  place  where  made,  unless  the  par- 
ties have  in  view  some  other  law,  or  un- 
less it  is  to  be  wholly  performed  in  some 
other  place,  in  which  case  such  other 
law  or  the  law  of  the  place  of  perform- 
ance governs.  New  York  Life  Ins.  Co.  v. 
Scheuer  (Ala.),  73  So.  409;  Western 
Union  Tel.  Co.  v.  Favish,  196  Ala.  4,  71 
So,  183. 

§  S.  Implied  Contract. 

Exiatence  of  ExprcH  Contract — Loval 
V.  Wolf,  179  Ala.  505,  60  So.  298;  Alex- 
ander V.  Alabama  Western  R.  Co.,  179 
Ala.  480,  60  So,  2B5.  See  the  title  CON- 
TRACTS, S  3,  vol.  3.  p.  asi. 

The  existence  of  an  express  contract 
precludes  the  legal  implication  of  an  ob- 
ligation by  a  third  party  with  respect  to 
the  same  subject-matter.  Robinson 
Lumber  Co.  v.  Sager  (Ala.),  75  So.  309. 

Implied  Promiae  to  Pay  Subcontractor. 
— Alexander  v.  Alabama  Western  R,  Co.. 
179  Ala.  480,  60  So.  295.  See  the  title 
CONTRACTS.  §  3,  vol.  3,  p.  292. 

Repairs  to  Drain — Effect  of  Ordinance. 
— If  repairs  to  drain  were  made  necessary 
by  tortious  conduct  of  plumbers  who 
were  benefited  by  tort,  and  street  rail- 
road made  repairs  to  conform  to  statu- 
tory duty  and  protect  itself,  contract  by 


the  plumbers  to  pay  will  be  raised  bjr 
implication  of  law.  Mobile,  etc.,  R.  Co, 
V.  Copeland  &  Son  (Ala.  App.),  73  So. 
131. 

Ordinance  of  municipality  providing 
that  settlement  over  drain  should  be  re- 
paired at  expense  of  plumber  or  drain 
layer  doing  work  held  to  make  plumber 
or  drain  layer  liable  for  negligence  to 
penally  of  revocation  of  license  and  cost 
of  repairs,  so  that  street  railroad  could 
not  recover  from  plumbers  who  exca- 
vated cost  of  repairing  stieet  which  set- 
tled. Mobile,  etc.,  R.  Co.  v.  Copeland  & 
Son  (Ala.  App.).  73  So.  131. 

g  SH>  Executed  Contract. 

A  contract  may  be  executed  as  to  one 
of  the  parties,  he  having  done  everything 
necessary  to  be  done  by  him  according 
to  its  terms,  while  executory  as  to  the 
other  party.  Southern  States  Co.  t: 
Long  (Ala.  App.),  73  So,  148. 

§  t.  Certainty  as  to  Subject  Matter. 
§  4  (1)  In  General 

A  contract  must  describe  the  subject- 
matter  with  detiniteness  and  certainty, 
and,  while  the  application  of  the  descrip- 
tion may  be  aided  aliunde,  the  descrip- 
tion itself  must  hp  definite.  Sloss-Sbef- 
field  Steel,  etc.,  Co.  v.  Payne,  l«6  Ala- 
341,  64  So.  817. 

Necessity  for  ExfUnrdag  or  Defininc 
Terms  of  Painiliar  Hesning.  —  Parties 
contracting  in  terms  of  Familiar  meaning 
in  respect  to  a  particular  business,  serv- 
ice, or  relation  to  impose  mutual  obli- 
gations are  not  required  to  explain  or 
define  such  terms  in  their  contracts, 
since  the  presumption  is  that  they  con- 
tract with  reference  to  such  meaning, 
and  the  courts  construing  such  contracts 
will  consult  the  authorities  in  that  par- 
ticular business,  etc.  Sloss-Sheffield  Steel, 
etc.,   Co,  V.   Payne,   186  Ala.   341,   64  So, 

617. 
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I  4  (S)  Place  and  Time. 

Contract    Capable    oE    Being    Rendered 
Certain. — Barney    Coal   Co.    v.   Davis.    9 
.\la.  App.  23S.  63  So.  988.     See  the  titlt 
CONTRACTS,  g  4  (2).  vol.  3,  p.  292. 
§  4  (3)  Ulnstrative  Cases. 

Contract,  leasing  land  for  half  thi 
crops  and  binding  the  lessor  to  furnish 
supplies  for  the  lessee  and  his  family, 
not  void  for  uncertainty,  being  one  com- 
monly made  in  the  community.  Lim- 
baugh  V.  Boaz  (Ala.  App.),  T8  So.  421. 

A  contract  whereby  plaintiff  was  to 
"open  *  •  •  the  Ida  ore  and  Big  Seam 
ore  and  quarry  therefrom  and  furnish  to 
defendant  all  of  the  outcrop  of  said  Ida 
ore  and  six  feet  of  the  Big  Seam  ore 
thereof,"  and  was  employed  "to  get  out 
for  and  furnish  to  defendant  all  of  the 
outcrop  ore  contained  in  what  is  known 
as  the  Ida  ore  and  six  feet  of  the  outcrop 
of  the  Big  Seam  ore  in  the  property  of 
defendant."  was  loo  indefinite  and  uncer- 
tain in  respect  to  the  subject-matter  or 
area  to  be  enforceable,  since  while  the 
word  "outcrop"  is  a  term  within  the  com- 
mon parlance  of-  mineral  operations  in 
this  state,  and  in  general  comprehends 
the  particular  place  and  character  of 
manifestation  of  mineral  strata  or  vein, 
it  of  itself  is  not  definitive  of  quantity 
or  area  in  respect  of  the  mineral,  and 
used  as  a  noun  it  describes  that  part  of 
mineral  strata  that  lies  at  or  near  the 
surface,  but  alone  does  not  define  or 
describe  the  point  or  line  from  the  outer 
edge  of  the  strata  at  which  it  can  be  said 
the  outcrop  ends;  and  the  word  "all" 
and  the  dependent  terms  "six  feet  of  the 
Big  Seam  ore"  and  "six  feet  of  the  out- 
crop of  the  Big  Seam  ore"  added  noth- 
ing to  the  certainty  of  the  quantity  of 
ore  to  be  mined  and  delivered,  nor  did 
the  fact  that  plaintiff  delivered  and  was 
paid  for  many  tons  of  ore  aid  such  un- 
ceruinty.  S loss-Sheffield  Steel,  etc.,  Co. 
V.  Payne,  186  Ala.  341,  64  So.  617. 
S  S.  Mutuality  of  Obligation. 

Contracts  must  be  obligatory  upon 
both  parties  so  that  each  may  have  an 
action  upon  it.  McGowin  Lumber,  etc., 
Co.  V.  Camp  Lumber  Co..  193  Ala.  35, 
68  So.  263. 
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Contract  Unilateral  in  Form. — Georgia 
Fruit  Exch.  v.  Turnipseed,  9  Ala.  App. 
123,  «a  So.  542.  See  the  title  CON- 
TRACTS, S  5  (1),  vol.  3.  p.  29*. 

Contract  for  PuUman  Accommodadons. 
— Where  plaintiff  purchased  railroad 
tickets,  reserving  Pullman  accommoda- 
tions from  a  given  point  and  purchasing 
accommodations  to  that  point,  his  em- 
barkation in  reliance  on  the  reservation 
was  sufficient  to  make  the  contract 
mutual.  Pullman  Co.  v.  Meyer,  195  Ala. 
397,  70  So.  763. 

Contract  aa  to  Payment  of  Uortgage 
Debt, — A  contract  between  the  mort- 
gagor and  the  mortgagee  whereby  the 
latter  agrees  to  accept  payment  of  the 
mortgage  debt  in  shares  of  stock  is  not 
void  for  want  of  mutuality  because  it 
does  not  bind  the  mortgagor  to  procure 
such  shares  of  stock,  where  the  mort- 
gagor actually  procures  the  stock  and 
tenders  delivery  thereof.  McKenzie  v. 
Stewart,  196  Ala.  241.  72  So.  109. 

Supplying  Mutuality.  —  Though  an 
agreement  be  unilateral  if  the  party  in 
whose  favor  the  promise  is  made  ac- 
cepts its  performance  or  does  any  act  in  . 
recognition  of  its  implied  consideration, 
this  supplies  the  element  of  mutuality 
and  gives  a  right  of  action.  Pullman  Co. 
i:  Meyer,  195  Ala.  397,  70  So.  763. 

Same  —  Contracts  to  Mine  Coal.  — 
Where,  though  an  agreement  entitling 
plaintiffs  to  mine  all  the  coal  in  a  defined 
territory  contained  no  stipulations  or 
promise  obligating  them  to  mine  all  the 
coal  in  such  territory,  and  therefore 
lacked  mutuality,  plaintiffs  did  work  and 
expended  money  thereunder,  the  ele- 
ment of  mutuality  was  thereby  supplied. 
Pratt  Consol.  Coal  Co.  v.  Short,  191  Ala. 
3T8,  68  So.  63. 

(B)     PARTIES,     PROPOSALS,     AND 

ACCEPTANCE, 
g  is.  Necessity  of  Assent. 

The  minds  of  two  or  more  parties  must 
meet  to  make  a  valid  contract.  Phillips- 
Boyd  Pub.  Co.  V.  McKinnon,  197  Ala.  439, 
73  So.  43;  McGowin  Lumber,  etc.,  Co.  v. 
Camp  Lumber  Co.,  192  .Ma.  3S,  68  So, 
263. 
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§  7.  Offer  and  Acceptance  in  General. 

An  act  of  acceptance  closes  the  con- 
tract, and  ordinarily  nothing  'further  is 
required  10  make  the  obligations  effec- 
tive. Sturdivant  v.  Mt.  Dixie  Sanitarium, 
etc.,  Co.,  197  Ala.  380,  78  So.  S03. 

Promiae  to  Pay — Breach. — Where  de- 
fendant promised  a  trustee  to  pay  him 
an  amount  of  money  for  plaintiff,  though 
the  trust  remained  executory  because  of 
defendant's  (failure  to  pay  the  money,  de- 
fendant's promise  to  furnish  the  rest  was 
none  the  less  a  promise  to  the  trustee, 
and,  whatever  effect  defendant's  default 
had  to  defeat  the  actual  creation  of  a 
trust,  it  could  not  alter  his  promise  to 
pay  the  trustee,  Martin  v.  Powell  (Ala.), 
75  So.  359. 
§  8.  Revocation  or  Withdrawal  of  Offer. 

Contract  Revocable. — Hertz  f.  Mont- 
gomery Journal  Pub.  Co.,  9  Ala.  App.  178, 
63  So.  564.  See  the  title  CONTRACTS. 
8  8,  vol.  3.  p.  296. 

§  10.  Acceptance  of  Offer  and  Conamuni- 
cation  Thereof. 

A  mere  unaccepted  proposal  does  not 
constitute  a  contract.  McGowin  Lumber, 
etc.,  Co.  v.  Camp  Lumber  Co.,  192  Ala. 
35,  68  So.  263. 

Sufficiency    of    Acceptance.  —  <Graham 
V.  Caperton,  176  Ala,  116,  57  So.  741.    See 
the  title   CONTRACTS,  §    10,  vol.  3.  p. 
297, 
g  16.  Implied  Agreeroenta. 

A  promise  by  a  debtor,  with  the  assent 
of  his  creditor,  to  pay  his  debt  to  a  third 
person,  may  be  implied  from  any  words 
or  conduct  evidencing  such  intention. 
Park- Robertson  Hdw,  Co.  t.  Copeland, 
11  Ala.  App.  44f,  66  So.  830. 
§  IB.  Evidence  of  Agreement. 

Sufficiency. — Evidence  held  to  warrant 
a  finding  that  the  owner  of  a  house  with 
the  consent  of  the  contractor  promised 
to  pay  for  materials  furnished  the  con- 
tractor out  of  funds  due  the  contractor. 
Park-Robertson  Hdw.  Co.  v.  Copeland. 
11  Ala.  App.  4*7.  66  So.  880. 
(C)  FORMAL  REQUISITES. 
§  17.  AgreenMnts  to  Be  Reduced  to  Writ- 


ing. 
Wher 


the  parties  contracted  by  parol 
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with  the  understanding  that  a  formal 
instrument  was  to  be  prepared  later,  and 
such  instrument,  when  prepared,  con- 
tained stipulations  not  contemplated  by 
the  memorandum  the  parties  had  signed, 
the  defendant  could  not  claim  that  plain- 
tiffs refusal  to  sign  such  instrument  ab- 
rogated the  contract.  Southern  R.  Co. 
V.  Huntsville  Lumber  Co.,  191  Ala.  333, 
47  So.  895. 

§  »H-  Question*  'for  Jury. 

Where  defendant  claimed  that  the 
contract  was  embraced  in  a  letter  written 
to  plaintiff  and  another,  while  plaintiff 
averred  that  the  contract  Was  oral,  the 
question  is  one  qf  fact  for  the  jury.  Bar- 
bour V.  Cantrell,  193  Ala.  154,  69  So.  67. 

(D)  CONSIDERATION. 
§  96.  Nature  and  Elenioita. 
§  MYt. In  General.- 

That  which  creates  some  benefit  to  the 
party  promising,  or  causes  trouble,  in- 
jury, inconvenience,  prejudice,  or  detri- 
ment to  the  promisee  is  a  consideration 
which  will  uphold  a  promise.  Dillworth 
V.  Holmes  Furniture,  etc.,  Co.  (Ala- 
App.),  73  So.  288. 
§  S9.  Adequacy. 

Where  a  party  has  fair  understandins 
and  his  act  is  iHot  the  result  of  duress  or 
fraud,  the  court  will  not  set  aside  a  con- 
tract because  the  bargain  is  rash  or  im- 
provident. Sellers  V.  Knight,  185  Ala.  9«, 
64  So.  339. 
§  30.  Sufficiency  in  General. 

An  agreement  'between  the  mortgagor 
and  the  mortgagee,  whereby  the  former 
sells  the  land  for  shares  of  stock,  the 
mortgagee  agreeing  to  accept  part  of 
such  shares  in  payment  of  the  mortgage 
debt,  is  supported  by  sufficient  considera- 
tion. McKenzie  v.  Stewart.  196  Ala.  241, 
73  So.  109. 

§  31.  Mutual  PromiscB. 

§  S3. In  General. 

While  one  promise  is  sufficient  consid- 
eration for  another,  no  consideration 
can  be  established,  where  the  promise  of 
one  party,  owing  to  defective  signature 
to  the  contract,  is  not  enforceable  against 
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him.      Wood  V.  Lett,  IBS  Ala.  601,  71  So. 

177. 

§  40.    Rights  under  Contracts. 

IVtiver  of  Interest  in  Contract. — In  the 
absence  of  facts  creating  an  estoppel. 
that  an  existing  right  under  an  executed 
contract  may  be  waived  by  an  agreement, 
there  must  be  consideration  for  the  agree- 
■ment.     Southern  States  Co.  v.  Long  (Ala. 

App.).    73   So.    148. 

§  44.  Forteanmce. 

§  4S.  In  General. 

Agreement   to    Extend    Time   Of    Pay- 
ment.— Siarr  Piano  Co.  v.  iBaker.  8  Ala. 
App.  449,  62  So,  549.    See  the  title  CON- 
TRACTS. §  45  <1),  vol.-3,  p.  304. 
§  «7.  Benefit  to  Third  Person. 

A  promise,  verbal  or  written,  to  pay 
the  debt  of  another  if  not  founded  on  a 
precedent  liability,  or  a  new  considera- 
tion, will  not  support  an  action.  Dill- 
worth  V.  Holmes  Furniture,  etc..  Co. 
(Ala.  App.).  73  So.  288. 

A  promise  to  pay  for  medical  service* 
rendered  another  is  supported  by  suffi- 
cient consideration,  although  the  consid- 
eration did  not  move  to  the  promisor; 
detriment  to  the  promisee  in  the  per- 
formance of  services  and  loss  of  timf 
being  sufficient  valuable  consideration. 
Baumhauer  v.  McGill  (Ala.  App.),  73  So. 
753. 
§  48.  Performance  of  Legal  Obligation. 

Contractual  ObUgations.— Where  one 
has  contracted  to  convey  land,  subse- 
quent promises  to  pay  him  additional 
consideration  as  an  inducement  to  perform 
are   void.  McDonough  v.  Saunders  (Ala.), 

78  So.  160. 

S   H.   Evidence    as    to    Consideration    or 

Failure  Thereof. 
§  01. Questions  for  Jury. 

What  Is  Done  in  Performing  Contract 
for  Services.— Bush  v.  Russell,  180  Ala 
S90,  61  So.  373.  See  the  title  CON 
TRACTS.  §  61,  vol.  3,  p.  309. 
(E)  VALIDITY  OF  ASSEN'T. 
g  M.  Physical  or  Mental  Condition  of 
Party. 

Dmnkennesa.— Snead  v.  Scott,  183  Ala. 


lACTS  517 

97,  62  So.  36,  cited  in  notes  \n  L.  R.  A. 
1915B.  1122,  1123.  See  the  title  CON- 
TRACTS,.§  62,  vol.  3,  p.  310. 

Drunkenness  does  not  create  such  legal 
incapacity  as  will  render  a  contract 
wholly  void,  and.  .though  the  party  who 
was  intoxicated  at  the  time  of  the  mak- 
ing of  the  contract  may  rescind  on  that 
'ground,  the  .contract  is  only  voidable, 
and  may  be  affirmed.  Sellers  v.  Knight, 
185  Ala.  96,  64  So.  329,  cited  in  note  in 
L.  R.  A.  191SB,  1134;  Lewis  v.  Davis 
(Ala.),  73  So.  419. 
§  63.  Mistake. 

A  mistake  by  one  party  as  to  the  mean- 
ing of  a  contract  not  induced  by  fraud, 
undue  influence,  or  abuse  of  confidence 
is  no  defense  to  an  action  on  the  contract. 
Outcault  Advertising  Co.  v.  Hooten  & 
Co..  11  Ala.  App.  454.  66  So.  901. 

When  one  who  can  read  and  write  ex- 

tn  absence  of  misrepresentation,  fraud,  or 
deceit,  bound  by  It.  and  fact  that  he  did 
not  read  it  or  was  ignorant  of  its  con~ 
tents  is  no  defense.  Herzfeld  v.  Hayne 
(Ala.),  76  So.  973. 

§  A4.  Fraud  and  Misrepresentation. 
§  M  (1)  In  General. 

Doing  of  that  which  one  validly  pro- 
vides in  his  contract  m&y  be  done  can 
not  be  pronounced  a  fraud  upon  his 
right.  Martin  v.  Powell  (Ala.),  7S  So. 
358. 

Innocent  misrepresentations  furnish 
ground  for  the  rescission  of  a  contract 
Baker  v.  Clark,  14  Ala.  App.  153,  68  So. 
593. 

Honest  belief  in  the  truth  of  a  state- 
ment of  fact,  made  as  an  inducement  to 
the  consummation  of  a  contract,  does  not 
relieve  one  making  the  statement  of  his 
legal  liability  flberefor  to  one  induced 
to  act  to  his  detriment  thereby.  Manning 
V.  Carter  (Ala.).  77  So,  744. 

A  contract  between  a  fiduciary  and  one 
toward  whom  he  occupies  that  position 
must  be  free  from  any  misrepresentation 
or  concealment,  and  will  be  held  void  if 
the  result  of  undue  influence  or  artifice. 
Rogers    v.    Brightman.   189    Ala.   328,  66 

So.  71. 


Digitizea 


B,  Google 


§§  64  (1)«  (1) 


The    rule    that    a    contract    between 
fiduciary  and  one  towards  whom  he  < 
cupies   that  position   must   be    Eree    from 
imposition    and    concealment   applies   noi 
only  where  the  legal  relationship  of  trust 
«nd    confidence    exists   between    the   par 
ties,  but  in  all  cases  where,  as  an  actual 
fact,     such     relations     exist.     Rogers 
Brightman,  189  Ala.  223,  06  So.  71. 

Where  a  husband  appointed  defendants 
his  executors  without  bond,  the  husband, 
in  effect,  declared  to  his  wife  that  de- 
fendants were,  in  his  opinion,  men  on 
whose  personal  integrity'  she  could  im- 
plicitly rely,  and  so  defendants  occupied 
a  fiduciary  relation  toward  the  wife.  Ro( 
ers  V,  Brightman,  189  Ala.  22S.  SG  So,  71 
§  84  (3)  Intent  to  Deceive. 

Misrepresentation  of  a  fact  by  a  party 
to  a  contract,  whether  intended  to  de- 
ceive or  not,  may  entitle  the  other  party 
to  an  action  if  the  party  reasonably  re- 
lied thereon,  and  it  formed  an  induce- 
ment to  his  prejudice.  Bethea-Starr 
Packing,    etc.,    Co.   v.    Mayben,    193    Ala. 

542,  68  So.  814. 

Mere  representations  of  value  of  an 
advertising  contract  to  defendant,  made 
to  induce  him  to  make  the  same,  held  no 
defense  in  the  absence  of  an  averment 
that  they  were  intended  as  warranties  or 
made  with  intent  to  deceive  and  defraud. 
Mertins  v.  Hubbell  Pub.  Co.,  190  Ala. 
311,  67  So,  27S,  cited  in  note  in  L.  R.  A. 
191TF.  582. 

I  S4  <4)  RepresentationB  as  to  Contents 
of  Writing. 

Failure  to  Read — Signature  Obtained 
by  Fraudulent  Misrepresentation  oi 
Contents.— When  the  execution  of  a 
written  instrument  is  obtained  by  fraud- 
ulent misrepresentation  of  its  contents, 
without  which  the  instrument  would  not 
have  been  signed  the  defrauded  party 
can  avoid  his  signature,  notwithstandmg 
he  may  have  neglected  to  read  the  instru- 
ment or  to  have  it  read  to  him.  Butler 
Cotton  Oil  Co.  :■.  Campbell  &  Son  (Ala. 
App.),  78  So.  643:  Commercial  Finance 
Co.  V.  Cooper  Bros.,  192  Ala.  285,  71  So. 
684. 

Mere  fact  that  party  to  contract  had 
an  opportunity  to  read  it  before  signing 


does  not  bind  him  to  terms  of  conirict 
which  he  did  not  intend  to  make  and  whicb 
he  was  led  to  make  by  fraud  or  deceit 
of  other  party.  Herzfeld  v.  Hayne  (Ala.), 
76  So.  973. 

Same — Where  No  Repreaentationa  to 
Procure  SiKnawre. — When  one  signs  a 
paper  at  the  instance  of  another,  which 
he  could  read  and  had  opportunity  to  read 
and  was  not  fraudulently  prevented  from 
reading,  there  is  not  in  a  legal  sense  such 
a  fraud  as  would  vitiate  the  instrument 
on  the  grounds  of  misrepresentation  of 
its  contents,  when  he  failed  to  read  it 
Butler  Cotton  Oil  Co.  v.  Campbell  & 
Son  (Ala.  App.),  78  So.  643. 
§  M  (S)  Rdtance  pn  Representation. 

See  ante,  "Representations  as  to  Con- 
tents of  Writing,"  §  64  (4). 

A  parly  can  not  avoid  the  contract  on 
account  of  facts  which,  at  the  time  of 
the  making  of  the  contract,  he  knew  or 
could  ascertain  from  the  other  party,  un- 
less relieved  of  the  duty  of  ascertaining 
them  by  the  fraud  or  warranty  of  the 
other  party.  Metropolitan  Life  Ins.  Co. 
V.  Goodman,  10  Ala.  App.  446,  65  So.  449. 

Material  false  statement,  relied  upon 
by  party  in  ignorance  of  falsity,  fhich 
materially  influenced  him  to  enter  con- 
tract, constitutes  "fraud"  authorizing  re- 
scission. Stone  !■.  Walker  (Ala.).  77  So. 
5S4. 
§  64  (8)  Suppression  of  Truth. 

In  order  for  mere  silence  to  consti- 
tute fraud  in  procuring  execution  of  an 
instrument,  there  must  be  an  intentional 
concealment,  not  merely  accidental,  and 
a  suppression  of  facts  which  good  faith 
requires  the  party  to  disclose.  Butler 
Cotton  Oil  Co.  t'.  Campbell  4  Son  (Ala. 

App.).  78  So.  643. 

§  68.  Effect  of  Invalidity. 

Wholly   Void.— Fay,  etc.,   Co.  v.    Inde- 
pendent Lumber  Co.,  178  Ala.  166.  59  So. 
470.     See  the   title   CONTRACTS,   §   68, 
vol.  3,  p.  315. 
§  88.  Evidence. 

§   88   (1)    Presumptions    and    Burden    of 
Proof. 

Mental  capacity  to  contract  is  pre- 
sumed. Lambert  v.  State,  13  Ala.  App. 
289,  89  So.  a«l. 
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Tnnuctions  between  Parent  and  Child. 
—Relation  of  parent  and  child  is  per  !< 
a  Qonlideiitial  relation,  but  it  is  always 
presumed  prima  facie  that  in  all  transac- 
tions between  them  parent  is  the  domi- 
nani  party,  and  that  they  are  free  from 
undue  influence.  Hassell  v.  Hassell 
(Ala.),  77  So.  716. 

Coatract  with  Fiduciary.  —  Where  a 
contract  between  a  fiduciary  and  one  to- 
wards whom  he  occupies  that  relation  is 
ittacked  on  the  ground  that  the  -fiduciary 
was  guilty  of  fraud  or  concealment,  the 
burden  is  upon  the  fiduciary  to  show  the 
fairness  of  the  contract.  Rogers  v. 
Brightman,  189  Ala.  238,  68  So.  71. 

Contract  between  Widow  and  Execu- 
tors.—Complainant's  husband  died  leav- 
ing a  will  appointing  complainant  execu- 
trix and  his  partner  and  another  of  the 
dciendanis  cocxecutors  without  bond. 
Besides  many  unsecured  "lebts,  some  of 
which  were  due  the  partnership  of  which 
the  husband  was  a  member,  and  others 
were  due  another  firm  of  which  the  other 
executor  was  a  member,  the  lands  of  the 
husband  were  subject  to  a  first  mort- 
gage due  third  persons  and  a  second 
mortgage  due  complainant.  Life  insur- 
ance of  which  the  complainant  was  the 
beneficiary  amounted  to  a  sum  almost 
sufficient  to  discharge  the  first  mortgage 
and  protect  complainant's  interest  as  a 
junior  mortgagee.  Complainant,  who 
was  unfamiliar  with  business,  at  the  ad- 
vice of  the  executors  loaned  a  large  part 
of  the  life  insurance  money  to  them  with- 
out security  and  to  the  partnership  of 
which  her  husband  had  been  a  member. 
Thereafter,  at  the  request  of  the  execu- 
tors, she  signed  a  contract  whereby  she 
agreed  to  pay  off,  out  of  her  personal  es- 
tate, the  first  mortgage  on  one  of  her 
husband's  two  plantations  and  to  transfei 
it  to  defendants  In  consideration  of  thi 
surrender  by  defendant  of  unsecured 
debts  due  from  her  husband  to  an  amount 
of  about  $10,000.  The  lands  of  her  hus- 
band were  worth  little  more  than  the  first 
mortgage.  Held,  that  though  the 
tract  was  prepared  and  executed  before 
an  attorney  procured  by  defendant! 
was,  in  view  of  the  relationship  between 
the     parties,     presumptively     fraudulent, 
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the  consideration  being  grossly  inade- 
quate. Rogers  v.  Brightman,  189  Ala. 
SSS,  M  So.  71. 

PreMmption  u  to  Effect  of  Fraudnlent 
Represents  tiona. — Batson  v.  Alexander 
City  Bank,  17S  Ala.  490,  60  So.  313.  See 
the  title  CONTRACTS,  §  69  (I),  vol.  3, 
p.  315, 
§  «9  (fl)  Adnuasibility. 

Evidence  to  Show  Intoxication  in  Ab- 
sence of  Evidence  of  Want  of  Capacity,— 
Snead  :'.  Scott,  182  Ala,  97,  62  So.  38.  See 
the  title  CONTRACTS,  §  69  (3),  vol.  3. 
p.  315. 
§  68  (3)  Weight  and  SuCficiency. 

Want  of  Capacity.— Snead  v.  Scott,  182 
Ala.  97,  62  So.  36.  See  the  title  CON- 
TRACTS, 5  69  (3),  vol.  3,  p.  315. 

(F)     LEGALITY    OF    OBJECT    AND 

OF  CONSIDERATION. 
§  73l  Contravention  of  Law  in  General. 

AgreemenDa  Prohibited  by  Common 
Law  or  Statute. — Georgia  Fruit  Exch.  v. 
Turnipseed.  9  Ala.  App.  123,  62  So.  5*8. 
See  the  title  CONTRACTS,  §  73,  vol.  3, 

p.  73. 

Illegal  Act  in  Performing.— Bush  v. 
Russell,  180  Ala.  590,  61  So.  373.  See  the 
title  CONTRACTS,  §  73,  vol.  3.  p.  317. 

A  criminal  act  is  not  a  valid  considera- 
tion tor  a  contract.  Pride  v.  Commercial 
Union  Ins.  Co.,  9  Ala.  App.  334,  63  So. 
803,  judgment  affirmed  in  Ex  pacte  Pride, 

185  Ala.  672,  6*  So.  1019. 

A  contract  in  furtherance  of  a  busin«M 
conducted    in  violation    of  law  is  illegal 

and    unenforceable.     Baker    v.     Lehman, 
etc.,  Co..  186  Ala.  493,  65  So.  321. 
§  74.  Violation  of  Statute. 
§  7S. In  General. 

General  Rule.- Ellis  v.  Batson,  177  Ala. 
313,  58  So,  193.  See  the  title  CON- 
TRACTS, S  75,  vol.  3,  p.  317. 

A  contract  to  do  an  act  forbidden  by 
law  is  void  as  against  public  policy. 
Terre  Haute  Brewing  Co.  v.  McGeever 
(Ala.),  73  So.  889. 

Contracts  specifically  prohibited  by  law 
or  the  enforcement  of  which  violates  the 
law,  or  the  making  of  which  violates 
I  laws   which   were  enacted   for  regulation 
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and    protection,    are    void.     Griel    Bros. 
Co.  V.  McLain,  197  Ala.  136.  72  So.  410. 

The  Intent  of  the  Law.— Meridian  Life 
Ins,  Co.  V.  Dean.  18S  Ala.  137.  82  So.  90. 
94.  See  the  title  CONTRACTS,  §  75, 
vol.  3.  p.  31?. 

ContrcciB  as  to  proEeisional  aervicei 
rendered  by  physicians  without  certifi- 
cates of  qualification,  in  violation  of 
Code  1907,  U  1823-1646,  are  void  in  the 
hands  of  all  persons  involved  in  the  guilt 
of  the  transaction.  Whitehead  v.  Coker 
(Ala.  App.),  76  So.  484. 

Act  Subsequently  Hade  Unlawful.  — 
Where  an  act  or  thing  contracted  to  be 
done  is  subsequently  made  unlawful,  the 
promise  is  avoided.  Advertiser  Co.  v. 
State.  193  Ala.  418.  69  So.  501. 

§  70.  EBect  of  Prohibition  without 

Penalty. 

Teat— Alford    v.    Creagh,    7    Ala.    App. 
358.    62    So.    254.     See    the    title    CON- 
TRACTS. §  T6,  vol.  3.  p.  318. 
§  7B.  PuUic  Policy  in  General. 

Public  Policy  Defined. — Georgia  Fruit 
Exeh.  V.  Turnipseed.  9  Ala.  App.  123.  OS 
So.  548.  See  the  title  CONTRACTS.  § 
78  (1).  vol.  3,  p.  318. 

To  ascertain  public  policy  of  the  stale, 
acts  of  legislative  department  should  pri- 
marily be  looked  to,  since,  if  constitu- 
tional, they  declare  in  terms  such  policy. 
Denson  v.  Alabama  Fuel,  etc.,  Co.  (Ala.). 
73  So.  525. 

S  M.  Restraint  of  Trade  or  Competition 
in  Trade. 

§  S3. In  General. 

§  83  <1)  In  General. 

Not  every  contract  of  purchase  and  sale 
which  restrains  trade  to  some  extent  is 
void  unless  it  injuriously  affects  the 
public  weal.  Terre  Haute  Brewing  Co. 
V.  McGeever  (.\la.).  73  So.  889. 

General  Restraint. — A  contract  in  gen- 
eral restraint  of  trade  is  against  the 
policy  of  the  law  and  void.  Terre  Haute 
Brewing   Co.  v.   McGeever   (Ala.),   73   So. 
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General  restraints  of 
void,    whether    by    bond, 
promise,    with    or    without    consideratioi 


and  whether  it  be  of  the  party's  own 
trade  or  not.  American  Laundry  Co. 
V.  Dry-Cleaning  Co.  (Ala.),  74  So.  56. 

Unreasonable  Restraint  of  Trade.  — 
Georgia  Fruit  Exch.  v.  Turnipseed,  » 
Ala.  App.  123,  62  So.  543.  See  the  title 
CONTRACTS.  §  83  (1).  vol.  3.  p.  320. 

If  Hot  Shown  to  be  reasonable,  contracts 
in  restraint  of  trade  are  in  themselves, 
had  in  the  eye  of  the  law.  American 
Laundry  Co.  v.  Dry-Cleaning  Co.  (Ala.). 
74  So.  58. 

A  contract  making  one  party  sole  jndge 
whether  one  business  competes  with  an- 
other is  unreasonable,  and  not  enforce- 
alile.  American  Laundry  Co.  v.  Dry- 
Cleaning  Co.  (Ala.),  74  So.  58. 

Contract  Not  Void. — A  contract  where- 
by a  retailer  agreed  to  buy  all  the  beer 
he  needed  or  bought  from  the  other  party 
is  not  void  as  in  restraint  of  trade.  Terre 
Haute  Brewing  Co.  v.  McGeever  (Ala.), 
73  So.  88S. 

§  83  <S)  Restriction  Necessaty  for  Pro- 
lection. 

Whatever  restraint  in  a  contract  is 
larger  than  the  necessary  protection  of 
the  parties  is  unnecessary  and  void,  as 
being  injurious  to  the  interest  of  the 
public,  on  the  ground  of  public  policy. 
American  Laundry  Co.  v.  Dry-Cleaning 
Co.  (Ala.),  74  So.  S8. 

Test. — Georgia  Fruit  Exch.  v.  Turnip- 
seed, 9  Ala.  App.  123,  63  So.  543.  See 
the  title  CONTRACTS.  §  83  (2),  vol. 
3,  p.  321. 

Restriction  of  trade  is  allowed  to  such 
an  extent  as  is  reasonable  to  protect  the 
interests  involved,  but  the  test  of  the 
reasonableness  and  the  necessity  of  the 
interest  to  be  protected  depend  upon  the 
peculiar  circumstances  of  each  case. 
American  Laundry  Co.  v.  Dry-Cleaning 
Co.  (Ala.),  74  So.  58. 
§  S3  (3)  Combinations  and  Agreenaenti 
to  Control  Prices  and  Prevent  Com- 
petition in  QeneraL 

All  combinations  to  enhance  or  de- 
preciate prices  are  contrary  to  public  pol- 
icy and  void.  American  Laundry  Co.  v, 
Dry-Cleaning  Co.  (Ala.).  74  So.  58. 

He  who  has  commodities  to  sell  in  the 
market  has  the  same  right  to  competition 
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among  ibuyers  as  the  buyers  have  to 
competition  among  sellers.  American 
Laundry  Co.  v.  Dry-Cleaning  Co.  (Ala.), 
74  So.  J8. 

Contract  Held  Void — Georgia  Fruit 
Exch.  f.  Turnipseed,  9  Ala.  App.  123,  62 
So,  S42.     See  the  title   CONTRACTS,  § 

83  (3),  vol.  3,  p.  321, 

}  U. General  or  Partial  Restraint. 

S  M  (1)  Nature  of  Busineas  to  Which 
Contract  Relates. 
An  agreement  for  a  limited  >f)ace  upon 
proper  consideration  is  usually  held  valid, 
and  the  sale  of  a  business  by  one  person 
to  another  and  the  good  will  of  the  busi- 
ness is  usually  held  a  sufficient  consider- 
ation. American  Laundry  Co.  v.  Dry- 
Ckining  Co.  (Ala.),  74  So.  58. 

Contract  in  Respect  to  Duty  Omjtg  to 
Pnblic— If  a  contract  in  restraint  of 
trade  is  in  respect  to  a  duty  which  the 
party  owes  the  public,  although  it  is 
limited  as  to  time  and  space,  it  will  not 
be  enforced  in  equity,  'but  is  void.  Amer- 
ican Laundry  Co.  v.  Dry-Cleaning  Co. 
(Ala.),  74  So.  58. 

§  M  (3)  Limitations  as  to  Time  and  Place 
in  General. 
Validity.— Knowles   v.    Jones,    183   Ala. 
1S7,    63    So.    S14.      See    the    title    CON- 
TRACTS, S  84  (3).  vol.  3,  p.  322. 

Contracts  in  partial  restraint  of  trade 
are  valid  when  properly  restricted  as  to 
territory,  time,  and  persons  so  as  to  afford 
proper  protection  to  the  parties'  interest 
without  being  so  extensive  as  to  violate 
the  law  or  to  interfere  with  the  public 
interest.  Terre  Haute  Brewing  Co.  v. 
McOever  (Ala.),  73  So.  889. 

Contracts  Held  Void.— A  contract  not 
to  carry  on  any  business  whatever  is  un- 
reasonable, and  not  enforceable,  however 
limited  the  time  or  space  may  be.  Amer- 
ican Laundry  Co.  v.  Dry-Cleaning  Co. 
(Ala.),  74  So.  58. 

While  a  contract  in  partial  and  reason- 
able restraint  of  trade  will  be  enforced 
when  directed  to  protecting  and  effecting 
a  sale  of  a  business  by  hitn  who  has  en- 
gaged to  refrain  from  competition,  a 
contract,  whereby  defendant  agreed  with 
a  city  to  discontinue  his  ice  business  for 
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a  period  of  five  years,  or  so  long  as  a 
plant  should  be  operated  by  the  town 
or  an  individual  as  a  home  plant,  and  not 
to  associate  himself  in  any  way  with 
another  individual,  firm,  or  corporation 
for  the  purpose  of  handling  ice  in  the 
town  or  adjacent  territory,  and  contain- 
ing no  provisions  for  the  purchase  or  sale 
of  defendant's  business,  although  the  city 
purchased  the  equipment  of  defendant's 
ice  business,  was  in 'general  "restraint  of 
trade."  and  void  as  against  public  policy, 
and  hence  its  assignment  by  the  city 
conferred  no  rights  upon  the  assignee. 
Pearson  v.  Duncan  &  Son  (Ala.),  73  So. 

406. 

§  B4  (4)  Particular  Gties  or  Towtu  and 
Small  Districts. 

Contract  Held  Valid.— Smith  v.  Webb, 
1T6  Ala.  596.  58  So.  913,  cited  in  notes  in 
L.  R.  A.  1916C.  <62»,  630.  See  the  title 
CONTRACTS,  S  «*  (.*).  vol.  3,  p.  328. 
§  U  (6)  Restrictions  Unlimited  or  Indefi- 
nite as  to  Time. 

A  contract  in  total  restraint  of  trade, 
limited  as  to  space,  but  unlimited  as  to 
time,  is  not  illegal  and  may  continue  for 
the  life  of  the  party  restrained.  Ameri- 
can Laundry  Co.  v.  Dry-Cleaning  Co. 
(Ala.),  74  So.  -58. 

Contracts  in  restraint  of  trade,  unlim- 
ited as  to  time  and  space,  are  void  as 
against  public  policy.  American  Laundry 
Co.  V.  Dry-Cleaning  Co.  (Ala.),  74 
So.  58. 

§  64  (7)  Restrictions     Unlimited    as    to 
Place. 

A   contract  in   total  restraint  of  trade, 
limited  as  to  time  and  unlimited  as  to  ter- 
ritory, is  void.     American  Laundry  Co.  v.. 
Dry-Cleaning  Co.  (Ala.).  74  So.  58. 
§  W.  Control  of  Corporation. 

Contract  to  Organize  and  Control 
Corporation. — Rush  t:  Aunspaugh,  179 
Ala.  542,  60  So.  802.  See  the  title  CON- 
TRACTS, §  86.  vol.  3,  p.  323. 
g  91.  Ouetinc  Jurisdiction  or  Limiting 
Power  of  Court. 

A  provision  in  a  note  whereby  the 
maker  agrees  that  suit  may  be  brought 
against   him    in    a    certain    beat    in    the 
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county  oF  the  maker's  residence  is  not 
void  as  against  public  policy,  notwith- 
standing Code  1907,  g  4648,  providing  that 
the  suit,  must  be  brought  in  the  beat 
wherein  the  maker  lives,  or  where  the 
debt  was  created.  Chandler  v.  Harde- 
man,  12  Ala.  App.  S7S,  68   So.  52S. 

-Code  190T,  §  4296,  avoiding  provisions 
in  a  note  authorizing  the  holder  to  con- 
fess judgment  for  the  maker,  has  no  ap- 
plication to  a  provision  wherein  the 
maker  agrees  to  be  sued  in  the  certain 
beat  of  the  county  of  his  residence. 
Chandler  v.  Hardeman,  12  Ala.  App.  572, 
68  So.  529, 
§  M.  Compoundtng  Offenaea. 

Agreement  Not  to  Prosecute. — It  is  a 
defense'  to  action  on  note  that  it  was 
given  in  consideration  of  payee's  promise 
not  to  prosecute  maker's  brother  for  em- 
bezzlement and  such  defense  may  be 
shown  by  parol  evidence.  People's  Bank, 
etc.,  Co.  V.  Floyd  (Ala.),  75  So.  940. 

Since  seduction  is  made  a  felony  by 
Code  1907,  §  7776,  a  contract  by  which 
the  prosecutrix  and  her  family,  for  a 
consideration  of  $l,OSO,  agreed  to  forego 
prosecution,  was  illegal.  Berry  v.  Dunn 
(Ala.),  78  So.  SI. 

Agreement  to  DismiH  Protecution.  — 
A  contract  procured  upon  a  guaranty  that 
a  prosecution  will  be  dismissed  and  the 
defendant  be  held  harmless  is  contrary 
to  public  policy  and  unenforceable,  and 
hence  plaintiff  can  not  enforce  a  note  and 
mortgage  which  defendants  executed  to 
save  one  of  their  members  from  crimi- 
nal prosecution.  Hartsell  v.  Roberts, 
1S5  Ala.  201,  64  So.  90. 

§  M.  Influencing  Action  of  Administrative 
Officer. 

All  Contracts  Not  Condemned.— Bush 
V.  Russell,  180  Ala.  590.  61  So.  373.  See 
the  title  CONTRACTS,  §  94,  vol.  3,  p. 
326. 

Contract  Held  Valid.— Bush  v.  Russell. 
180  Ala.  S90,  61  So.  373,  cited  in  note  in 
L.  R.  A.  1916D.  727.  See  the  title  CON- 
TRACTS, §  94,  vol.  3.  p.  326. 

Agreements  Held  Invalid,  —  Bush  z: 
Russell,  180  Ala.  590.  61  So.  373.  See  the 
title  CONTRACTS,  §  9*.  vol.  3.  p.  328. 


§  »S.  Effect  of  megality. 
§  100. Partial  Illegality. 

If  the  right  under  a  contract  can  be  es- 
tablished without  a  void  stipulation,  re- 
covery is  not  affected  ty  an  illegal  clause 
in  it.  Denson  v.  Alabama  Fuel,  etc,  Co, 
(Ala.),  73  So.  525. 

Invalidity  of  a  provision  requiring  re- 
tailer to  sell  at  retail  prices  fixed  by 
wholesaler  did  not  invalidate  the  re- 
mainder of  the  contract.  Rawleigh 
Medical  Co.  i-.  Walker  (Ala.  App.),  77 
So.  70. 

Since,  under  Code  1907,  §  3011,  attor- 
ney's lien  may  be  enforced  without  Stipu- 
lation against  settlement  without  con- 
sent of  attorney,  invalidity  of  such  stip- 
ulation does  not  affect  right  to  lien. 
Denaon  v.  Alabama  Fuel,  etc.,  Co.  (.\\».), 
73  So.  S2a. 

Where  an  agreement  is  founded  on  a 
legal  consideration  containing  a  promise 
to  do  several  things  or  to  refrain  from 
doing  several  things,  and  some  only  of 
the  promises  are  illegal,  the  promises 
which  are  not  illegal  will  be  held  to  be 
valid.  Rawleigh  Medical  Co.  v.  Walker 
(Ala.  App.),  77  So.  70. 

A  contract  which  can  not  be  enforced 
without  the  >id  of  a  void  provition  is 
wholly  void;  but.  if  it  may  be  enforced 
without  the  aid  of  such  provision,  the 
right  of  recovery  is  not  thereby  affected. 
Sales-Davis  Co.  v.  Henderson -Boyd 
Lumber  Co.,  193  Ala.  166,  69  So.  6B7. 

Where  an  arreement  consist!  of  a 
single  promise,  based  on  a  aingle  consid- 
eration, if  I  either  is  illegal  the  whole 
contract  is  void.  Rawleigh  Medical  Co. 
V.  Walker  (Ala.  App.),  77  So.  70. 


101.- 


-  Relief  of  Parties. 


§  101  (1)  Enforcement  of  Contract  in 
General. 

Rule  Illustrated.— Ellis  v.  Batson,  in 
Ala.  313.  58  So.  193.  See  the  title  CON- 
TR-^CTS.  S  101  (1),  vol.  3,  p.  330. 

Reason  of  Rule. — The  reason  why  the 
law  will  not  permit  a  recovery  on  an  it- 
legal  contract  is  based  on  public  policy, 
and  not  in  order  to  protect  the  defend- 
ant who  sets  up  and  relies  on  the  illegal- 
ity of  the  contract.  Pride  v.  Commer- 
cial Union   Ins.  Co.,  9  Ala.  App.  334,  <» 


ranv  Google 


il  101  (l)-lOl   (4) 


523 


So.  803,  judgment  affirmed  in  Ex  parte 
Pride,  185  Ala.  672.  64  So.  1019. 
{  101  (S)  Executed  Contracts  in  General. 
The  illegality  o(  the  contract  is  no  de- 
fense to  an  action  tor  money  paid  by 
one  of  the  parties  for  the  use  oE  the 
other,  where  the  contract  has  been  fully 
executed.  Pride  v.  Commercial  Union 
Ins.  Co,,  a  Ala.  App.  334,  63  So.  803. 

Where  a  written  agreement,  supersed- 
ing an  antenuptial  contract  between  pro- 
spective husband  and  wife,  was  illegal 
and  void  because  it  was  stipulated  that 
its  provisions  for  the  benel^t  of  the  wife 
should  be  accepted  by  her  in  lieu  of  any 
claim  of  dower  or  of  alimony  in  the  event 
of  separation  after  such  contract  was 
exccQled,  the  wife  having  accepted  its 
fruits  until  it  became  impossible  for  the 
contingency  as  to  alimony  to  happen. 
the  court  would  not  cancel  the  contract 
it  the  wife's  suit,  since  law  and  equity 
leave  all  who  share  in  illegal  or  immoral 
transactions  where  they  find  them,  and 
will  neither  enforce  such  agreements  or 
contracts  if  executory,  nor  undo  or  re- 
scind them  at  the  suit  of  a  participant 
when  executed.  Cannon  v.  IBirmingham 
Trust,  etc.,  Co.,  194  Ala.  469,  69  So.  934. 
Where  plaintifTs  son  seduced  defend- 
ant, who,  with  her  family,  agreed  to  fore- 
go prosecution  if  plaintiff  would  indorse 
notes  to  defendant,  and  the  indorsement 
was  executed  so  far  as  transfer  of  title 
was  concerned,  the  contract  being  il- 
Wal,  plaintiff  could  not  have  cancella- 
tion of  the  indorsement  and  retransfer 
of  title,  especially  as  her  further  and  ex- 
ecuiory  liability  as  indorser  was  subject 
to  the  complete  defense  of  ill>-gaJity. 
Berry  v.  Dunn  (Ala.).  T8  So.  51. 
S  101  (3)  Kecovery  of  Honey  Paid  or 
Property  Transferred. 
Bill  alleging  that  plaintiff's  son  seduced 
defendant,  who  with  her  family,  agreed 
to  forego  prosecution  if  plaintiff  would 
indorse  notes  to  defendant,  did  not  make 
a  case  of  duress,  so  as  to  entitle  plaintiff 
to  cancellation  of  the  indorsement  and 
retransfer  of  title.  Berry  v.  Dunn  (Ala.), 
«  So.  51. 

Where  an  insurance   broker    wrote   in- 
itirance    for    a    foreign    insurer    without 


having  procured  the  statutory  license,  no 
action  for  money  received  can  be  main- 
tained against  the  insurer,  even  though 
it  agreed  to  pay  him  a  percentage  of  the 
premiums  received,  for  the  contract  was 
not  fully  executed  on  the  part  of  the  in- 
surer by  accepting  the  premiums,  and  the 
only  consideration  was  the  broker's  il- 
legal conduct.  Pride  v.  Commercial 
Union  Ins.  Co..  9  Ala.  App.  334,  63  So. 
803,  judgment  aflirmed  in  Ex  parte  Pride, 

18S  Ala.   673,   64   So.   1019. 

Recovery  of  Property  under  Lease  or 
Conditional  Sale,— Case  v.  Monk.  7  Ala. 
App.  419.  62  So.  368,  See  the  title  CON- 
TRACTS. §  101  (3),  vol.  3,  p.  331. 

Iiutancea  When  Recovery  Barred.  — 
Ellis  %:  Batson,  177  Ala.  313.  58  So.  193, 
See   the    title    CONTRACTS,   §   101    (3), 

vol.  3,   p.   330. 

§  101  (4)  Estoppel  to  Urge  Dlegalitr. 

While  a  void  thing  is  no  thing,  con- 
tracts which  are  void  because  against 
public  policy  may  be  enforced  even  in 
courts  of  law  because  of  the  inability 
of  the  party  affected  to  plead  their  in- 
validity. Douglass  V.  Standard  Real  Es- 
tate Loan  Co..  1S9  .\la.  223,  66  So.  61*. 

Where  a  foreign  insurer  refused  to  pay 
commissions  due  its  broker,  who  had 
procured  a  license  in  accordance  with  the 
statute,  and  the  broker  sued  for  money 
received,  claiming  that  insurer  received 
commissions  paid  by  those  insured,  partly 
for  his  benefit,  no  recovery  can  be  had 
if  for  the  establishment  of  the  right  as- 
serted the  broker  must  show  his  crimi- 
nal conduct  in  writing  the  insurance 
without  the  license.  Pride  V.  Commercial 
Union  Ins.  Co.,  9  Ala.  App.  334,  S3  So. 
803,  judgment  affirmed  in  Ex  parte 
Pride.  185  Ala.  672,  64  So.  1019. 

Where  plaintiff  acted  as  broker  for  a 
foreign  insurance  company  without  the 
license  required  by  Acts  1906  (Sp.  Sess.) 
p,  130,  the  fact  that  the  insurance  com- 
pany was  also  guilty  of  crime  in  not  pro- 
curing for  him  a  certificate  of  authority 
in  accordance  with  Code  1907,  §  4561, 
held  not  to  preclude  the  company  from 
pleading  the  illegality  of  plaintifTs  act 
when  sued  for  compensation.  Pride  v. 
Commercial  Union  Ins.  Co.,  9  Ala.  App. 
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334,  63  So.  803.  judgment  affirmed  in  Ex 
parte  Pride,  185  AU.  672,  64  So.  1019. 

Estoppel    Not    Allowed.— Ellis  v.   Bat- 
son.  177  Ala.  313,  38  So.  193.    See  the  title 
CONTRACTS,  §  101  (4).  vol.  3,  p.  331. 
§  IM.  Endence. 

Admisubility. — Where  defense  is  that 
note  sued  on  was  given  in  consideration 
of  payee's  promise  not  to  prosecute  mak- 
er's brother  for  embezzlement,  evidence 
that  after  defendant  had  learned  by  letter 
that  plaintiff  bank  would  prosecute  un- 
less note  was  signed,  she  cried  while  en- 
gaged in  telephone  conversation  with  her 
brother  about  letter  was  admissible. 
People's  Bank,  etc.,  Co.  v.  Floyd  (Ala.). 
T'3  So.  940. 

Where  defense  is  illegality  of  consid- 
eration, evidence  that  officer  of  plaintiff 
bank  requested  brother  of  defendant  to 
write  her  that  unless  note  in  suit  was 
signed  her  brother  would  be  prosecuted, 
is  admissible  in  connection  with  other 
evidence  showing  Chat  this  had  been 
done.     People's  Bank,  etc..   Co.  v.  Floyd 

(Ala.),  75   So.   940. 

Where  defense  is  that  note  sued  on  was 
given  in  consideration  of  payee's  promise 
not  to  prosecute  maker's  brother  for  em- 
bezzlement,   it  is  proper    to  prove    that 
subject     of     defalcation     had     not     been 
brought     to     attention     of     grand     jury 
or  prosecuting  officer  of  county.    People's 
Bank,   etc.,    Co.  v.    Floyd    (Ala.).   75    So. 
940. 
II.  CONSTRUCTION  AND  OPERA- 
TION. 
(A)     GENERAL     RULES     OF     CON- 
STRUCTION, 
§   106.  Application  to   Contracts  in   Gen- 
enl. 

The  court  will,  if  possible,  give  a  con- 
tract such  construction  as  will  make  it 
certain,  but  can  not  set  up  a  new  con- 
tract.   Jones  V.  Lanier  (Ala,).  73  So.  53S. 

Contracts  will,  if  possible,  be  so  con- 
strued as  to  render  them  enforceable, 
rather  than  void  for  uncertainty.  Amer- 
ican Tie,  etc.,  Co.  v.  Naylor  Lumber  Co., 
190  Ala.  319,  67  So.  246. 

Construed  as  a  Whole. — A  contract 
must  be  construed  as  a  whole.  Greil  v. 
Slollenwerck  (Ala.).  78  So.  79, 


§  107,  What  Law  Oovems. 

A  contract  completed  in  another  state 
is  to  be  construed  according  to  the  laws 
thereof.  Rawleigh  Medical  Co.  v.  Walker 
(Ala.  App.).  7T  So.  70. 

The  general  rule  is  that  a  contract  is 
governed,  as  to  its  nature,  obligation, 
validity  and  interpretation,  by  the  law 
of  the  place  where  made,  unless  the  par- 
ties  have  in  view  some  other  law,  or 
unless  it  is  to  be  wholly  performed  in 
some  other  place,  in  which  case  such 
other  law  or  the  law  of  the  place  of  per- 
formance governs.  New  York  Life  Ins. 
Co.  V.  Scheuer  (Ala.),  73  So.  409. 
§  lOS,  Place  of  Making  Contract. 

A  contract  "subject  to  acceptance  at 
the  home  office"  of  one  of  the  parties 
in  3  foreign  state,  and  marked  "accepted," 
with  the  date  thereof,  in  that  state,  vras 
completed  in  that  state.  Rawleigh  Med- 
ical Co.  V.  Walker  (Ala.  App.),  77  So.  70. 
§  108.  Intention  of  Parties. 
§  108  <1)  In  General. 

In  General. — Loeb  v.  Montgomery,  7 
Ala.  App.  325,  ei  So.  642.  See  the  title 
CONTRACTS.  §  109  (1),  vol.  3,  p.  333. 

The  court,  in  construing  a  contract, 
must  ascertain  the  intent  of  the  parties, 
and  give  effect  thereto,  if  lawful.  Mc< 
Cormick  *.  Badham,  191  Ala.  339,  67  So. 
e09. 

The  court,  in  determining  the  charac- 
ter of  a  contract,  'will  look  to  its  purpose 
and  seek  to  ascertain  the  intention  of  the 
parties.  Tate  v.  Cody-Henderson  Co.,  11 
Ala.  App.  350,  66  So.  837. 
§  lOe  (3)  ConMruing  Whole  Contract 
Together. 

The  court  in  construing  a  contract 
must  consider  it  as  a  whole  and  seek  to 
ascertain  the  intention  of  the  parties, 
and  may  assume  at  least  prima  facie 
that  the  parties  made  a  reasonable  and 
rational  contract.  Birmingham  Water- 
works Co.  V.  Windham,  190  Ala.  S34,  67 

So.    4S4. 

What  is  condition  precedent  in  contract 
depends,  not  upon  technical  words,  but 
on  intent  of  parties,  deduced  from  whole 
instrument.      Floyd    v.    Pugh    (Ala.),   77 

So,  323. 
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{  111.  Language  of  InBtniment. 
J  HI In  General. 

A  plain  and  mumbiguons  contract  is 
not  open  to  construction.  Birmingham 
Waterworks  Co.  v.  Windham,  190  Ala. 
•34.  67  So.  434. 

All  general  words  should  be  restrained 
onto  the  fitness  of  the  matter  and  person. 
Uttle  Cahaba  Coal  Co.  f.  Aetna  Life 
Ins.  Co.,  162  Ala.  42,  ft8  So.  317. 

J  lis, Construction  to  Give  Validitr 

and  Effect  to  Contract. 

The  law  does  not  favor  destruction  of 
contracts  for  uncertainty,  and,  if  possi- 
ble to  construe  the  contract  so  as  to 
effect  intention  of  parties,  the  court 
must  so  construe  it.  Limbaugh  v.  Boaz 
<Ala.  App.),  7B  So.  431. 

SoDbtfiit  Langtnge. — Loeb  v.  Mont- 
gomery, 7  Ala.  App.  325,  61  So.  642.  See 
the  title  CONTRACTS.  §  113,  vol.  3.  p, 

334. 

i  114.  ReasoaablenesB  of  Construe* 

tion. 
A  contract  will  not  be  so  construed  as 
to  render  it  oppressive  as  to  either  party. 
or  so  as  to  place  one  at  the  mercy  of 
the  other,  unless  such  was  its  manifest 
intention.  Little  Cahaba  Coal  Co.  v. 
Aetna  Life   Ins.  Co..  193  Ala.  42.  aS  So. 

317. 

$  lis.  —'  Construction  against  Party 
Uung  Words. 

Doubtful  Language. — Minge  v.  Green. 
176  Ala.  343,  58  So.  381.  See  the  title 
CONTRACTS,  §  115,  vol.  3.  p.  335. 

Where  terms  of  doubtful  meaning  are 
used  in  a  contract,  they  will  be  con- 
strued against  the  party  n  ho  framed 
tbem,  unless  the  contract  would  be 
thereby  annulled  or  other  rules  of  con- 
struction thwarted,  and  unless  the  doubt- 
ful terms  were  the  common  language  of 
both  parties.  Denson  v.  Caddell  (Ala.), 
77  So.  720. 

Party  Promising.  —  Loeb  v.  Mont- 
gomery, 7  Ala.  App.  325,  61  So.  642.  See 
the  title  CONTRACTS.  §  115,  vol.  3.  p. 
335. 

i  yiV/i.  Separate  Clauses, 

All   the   provisions   oE   a   contract   must 


be  construed  together  so  as  to  give  har- 
monious operation  to  each  of  them  so  far 
as  their  language  will  reasonably  permit 
Manchester  Sawmills  Co.  v.  Arundel  Co., 
1B7  Ala.  505.  73  So.  24, 
§  ISl.  Construing  Instruments  Together. 

Where  the  record  of  the  board  of  road 
commissioners  was  part  of  appellee's 
contract,  and  the  two  are  conflicting, 
they  should  be  construed  as  a  whole,  giv- 
ing effect  to  each  provision  if  possible. 
Mobile  County  v.  Linch  (Ala.),  73  So. 
4S3. 
§  12S.  Extrinsic  Circumstances. 

In  General.— Minge  v.  Green.  176  Ala. 
343,  58  So.  381;  Loeb  v.  Montgomery,  7 
Ala.  App,  325,  61  So.  642;  Smith  v.  Webb. 
176  Ala,  596,  58  So.  913.  40  L,  R.  A.,  N. 
S..  1191.     See  the  title  CONTRACTS,  3 

135.  vol.  3,   p.  337. 

A  contract  must  be  construed  in  the 
light  of  the  facts  surrounding  the  parties 
when  it  was  made,  and  the  relation  of 
the  parties  and  the  objects  to  be  accom- 
plished should  be  considered.  Roach  v. 
McDonald,  187  Ala.  64.  65  So.  S23. 

Courts  are  entitled  to  have  all  circum- 
stances going  to  show  conditions  under 
which  parties  contracted,  and  what  in- 
fluenced them,  to  end  contract  may  be 
construed  to  give  it  effect  parties  in> 
tended,  McGowJn  Lumber,  etc..  Co.  v. 
Camp    Lumber    Co.    (Ala.    App.),   77    So. 

433. 

§  IM,  Construction  by  Parties. 

As  Controlling.  —  The  construction 
which 'the  parties  by  their  actions  have 
placed  upon  a  contract  while  the  work 
was  progressing  will  govern.  Mobile 
County  V,  Linch  (Ala.).  73  So.  423. 

Where  the  parties  to  a  contract  have 
given  it  a  particular  construction,  such 
construction  should  usually  be  adopted 
by  the  courts.  Jeflerson  Plumbers,  etc., 
Co.  V.  Peebles.  195  Ala.  608,  71  So.  413. 

There  being  nothing  to  the  contrary 
in  its  language,  the  parties  may,  by 
mutual  consent,  interpret  ambiguous 
provisions  in  a  contract  for  themselves, 
in  which  event  the  court  must  enforce 
the  contract  according  to  such  interpre- 
tation. Birmingham  Waterworks  Co,  v, 
Hernandez.  196  Ala.  438.  71  So.  443. 
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Dealing!  of  partiM  sutwequaii  to  writ' 
ten  contract  are  important  as  going  to 
show  construction  by  parties  themselves 
while  friendly;  it  being  presumed  they 
knew  best  what  was  meant  by  its  te 
McGowin  Lumber,  etc.,  Co,  v.  Camp 
Lumber  Co.  (Ala.  App.).  77  So.  433. 

Where  a  contract  is  andiiguoua,  thi 
ascertainment  of  the  intent  of  the  parties 
may  be  aided  by  the  interpretation  they 
have  given  the  contract  Blrminffham 
Waterworks    Co,    v.    Windham,    190    Ala. 

634,   67   So.   4S4. 

Where  the  meaninK  of  a  contract  ia 
free  from  ambignity,  the  subsequent  con- 
duct of  the  parties,  in  supposed  observ- 
ance of  its  terms,  can  not  be  considered 
as  aids  in  its  construction.  Twin  Tree 
Lumber  Co.  v.  Ensign,  193  Ala.  113,  69 
So.  525. 

Inatanceai— Corinth  Bank,  etc.,  Co.  v. 
King,  183  Ala.  403,  S2  So.  704;  .Southern 
Bitulithic  Co.  V.  Hughston,  177  Ala; 
559,     58    So.     450.     See    the    title     CON- 

,    TRACTS,   S    126,   vol.   3,   p.   338. 

S  1S7,  Entire  or  Severable  ContractB. 

Entire  Contract.  —  Where  plaintiff's 
contract  to  drive  a  well  was  entire,  and 
he  failed  to  substantially  perform,  he 
could  not.  without  more,  recover  on  the 
contract.  Hartsell  v.  Turirer,  19S  Ala. 
29S.  71   So.  658. 

§  19S.  Dependent  or  Independent  Stipu- 
lations. 

Intention  of  Parties. — Whether  stipu- 
lations in  a  contract  are  dependent  or  in- 
dependent covenants  depends  on  (he  in- 
tent of  the  parties.  McCormick  i:  Bad- 
ham.  19:  Ala.  339,  67  So.  609. 

Uutual  and  Dependent  Covenants.  — 
Where  a  thing  is  to  be  done  by  one  party 
as  the  consideration  of  a  thing  to  be 
done  by  the  other,  the  covenants  are 
mutual  and  dependent,  if  to  be  performed 
at  the  same  time,  and.  where  one  is  first 
to  be  performed  as  the  condition  of  the 
obligation  of  the  other,  that  which  is 
first  to  be  performed  must  be  done  or 
tendered  before  suit  is  maintainable 
against  the  other  party.  McCormick  i: 
Badham.  191  .Ala.  339,  G7  So.  609. 
§  130.  Evidence  to  Aid  Construction. 

Admisaibility.  —  Warrants    issued    by 


board  of  commissioners  in  payment  to 
defendant,  for  purpose  of  showing  con- 
struction  of  contract  by  the  parties,  were 
properly  admitted  in  evidence.  Mobile 
County  V.  Linch  (Ala.),  73  So.  423. 
S  131.  Questions  for  Jury. 
§  181  (1)  In  General. 

In  construing  a  written  contract,  where 
the  intent  of  the  parties  depends  upon 
the  ascertainment  of  extrinsic  facts,  such 
intent  is  for  the  jury.  LuK  v.  Van  Hey- 
nigen  Brokerage  Co.  (Ala.).  75  So.  284. 

In  an  action  for  compensation  for  bw- 
ing  a  well,  whether  it  was  the  intention 
of  the  parties,  after  modifying  the  orig- 
inal contract  that  defendant  should  still 
pay  for  casing  and  the  removal  of  plain- 
tiffs machinery,  as  originally  agreed, 
held  for  the  jury.  Dunaway  v.  Roden, 
14  Ala.  App.  501,  n  So.  70. 

In  an  action  for  compensation  for  bor- 
ing a  well,  question  whether  the  contract 
obligated  plaintiff  merely  to  "get  water," 
or  to  get  enough  water  to  supply  defend- 
ant's family  and  live  stock,  held  for  the 
jury.  Dunaway  v.  Roden,  1*  Ala.  App. 
501,  71  So.  70. 

In  an  action  on  duebiU,  payable  as  pro- 
vided by  "original  contract,"  the  identity 
of  the  "original  contract"  was  a  question 
for  the  jury,  though  there  was  a  brior 
written  contract  between  the  parties, 
which  was  claimed  to  be  the  contract 
meant.  Sellers  i:  Dickert,  185  .Ala.  206, 
64  So.  40. 

§  131  (_VA)  When  Question  for  Court  in 
General. 


It  is  the  province  of  the  c 


the  mean- 
ing is  to  be  collected  from  the  writing 
without  the  aid  of  evidence  aliunde.  Lutz 
c.  Van   Heynigen   Brokerage  Co.   (Ala.), 

75   So,  284. 

The   construction  of  a  contract  is  for 
the  court  only  when   it  is  in  writing  or 
dispute.    Dunaway  v.  Ro- 
den, 14  Ala.  App.  501,  71  So,  70. 
Where    terms   of   contract   are   certain, 
becomes  question  tor  court  to  construe. 
McGowin     Lumber,     etc..    Co.    v.    Camp 
Lumber  Co.  (.\la.  App.),  77  So.  433. 
Particular  Contracts.— It  was  the  prov- 
ce  of  the  court  to  interpret  a  written 
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contr«ct  for  sale  of  standing  timber  to  | 
tie  cut  and  removed.  Baskett  Lumber, 
«c.,  Co.  r.   Gravlee   (Ala.  App.),  73  So. 


I  of  a  contract  for  a 
through  interstate  shipment  of  live  stock 
i»  a  matter  for  the  court,  and  not  for  the 
jnry.  Nashville,  etc.,  R,  Co.  v.  Camper 
(Ala.),  78  So.  625. 
S  »l  (S)  Time. 

Sctaonable  Time. — .\lford  v.  Creagh, 
T  AU.  App.  S58,  63  So.  254.  See  the  title 
CONTRACTS.  S  131  (6),  vol.  3,  p.  Ml. 

What  is  a  reasonable  time  for  the  per- 
formance of  a  contract,  when  no  time  is 
(vied,  is  a  question  for  the  jury  when  it 
depends  upon  facts  intrinsic  to  the  con- 
tract which  are  in  dispute,  but  when  it 
depends  upon  a  construction  of  a  con- 
tract in  writing  or  undisputed  extrinsic 
facts,  it  is  a  question  of  law  for  the  court. 
Farrow  v.  Sturdivant  Bank,  184  Ala.  208, 
ea  So.  B73. 
(B)  PARTIES. 

I  13>i^.  Relation  between  Parties  of  Dif- 
ferent Parts. 

Persona  Bound — Intent. —  A  contract, 
to  which  a  corporation  and  others  were 
parties,  termed  defendant  and  the  others 
as  parties  of  the  second  part.  By  para- 
graph 2  of  the  contract,  the  corporation 
assumed  specific  obligations,  the  para- 
graph calling  the  corporation  by  name, 
nhile  subsequent  paragraphs  referred  to 
cAligations  assumed  by  partiesi  of  the 
second  part.  Held,  that  as  the  inten 
the  parties  governs,  defendant  was 
bound  by  that  portion  of  the  contract 
placing  particular  obligations  on 
corporation;  the  subsequent  referenci 
parties  of  second  part  showing  defendant 
was  not  included.  First  Nat.  Bank 
Henderson,  196  Ala.  393,  72  So,  91. 
i  1S7.  Rights  Acquired  by  Third  Persona. 
5  13S.  — '—  Privity  of  Contract  in  General. 

Construction  Contract.  —  Alexander 
Alabama   Western   R.   Co.,  179  Ala.   480, 
60  So.  295.     See  the  title  CONTRACTS, 
S  138  (2).  vol.  3.  p.  343. 

S  139.  Agreement     for     Benefit     of 

Third  Person. 

Where     ernployer     obligates     itself     to 


ider  medical  services  to  employees  and 
ir  wives,  employing  a  "company  doc- 
tor" therefor,  the  contract  is  one   tor  a 
ife's  benefit.     Sloss-ShelHeld  Steel,  etc., 
Co.  V.  Taylor  (Ala.  App.),  77  So.  79. 

Contract    to  Pay    Money  to  a    Third 
Person. — Mackintosh  v.  Stewart,  181  Ala. 
I,    61    So.    956.     See    the    title    CON- 
TRACTS, §   139  {!),  vol.  3,  p.  344. 
S  140.  Duties    and    Liabilities   of    Third 
Persons. 
One   not   party   to   contract   set  up  in 
plea,    and    having    no    rights    thereunder, 
not   liable   for    debt    arising   out   of 
contract.      Birmingham    Waterworks    Co. 
Brooks  (Ala.  App.),  76  So.  515. 

(C)  SUBJECT  MATTER. 
§  IM.  Loans  and  Advances. 

Adhere  a  bank,  in  reliance   on  defend- 

t's  letter  directing  its  agent,  engaged 
purchase  cotton  on  a  salary,  to  ar- 
range for  the  honoring  of  checks  for  the 
purchase  price  of  cotton  which  would  be 
taken  up  every  afternoon  with  drafts  on 
defendant  with  bills  of  lading  attached, 
consented  to  the  arrangement,  defendant 

liable  for  the  amount  of  checks  hon- 
ored; the  requirement  as  to  bills  of  lad- 
no  t  affecting  its  liability.  Harris, 
Co.  V.  Oneonta  Trust,  etc.,  Co.,  186 
Ala.  484,  65  So.  68, 

Where  a  cotton  buyer  induced  a  bank 
to  honor  its  agent's  checks  for  the  pur- 
chase price  of  cotton,  which  checks  were 
to  be  taken  up  by  drafts  subsequently  is- 
sued, the  amount  of  the  exchange  and 
express  charges  on  the  funds  advanced 
is  properly  included  in  the  drafts,  where 
it  was  agreed  that  the  buyer  should  pay 
them.  Harris,  etc.,  Co.  t:  Oneonta  Trust, 
etc.,  Co.,  186  Ala.  484,  65  So.  68. 
§  IW.  Trade  and  Business. 

Restriction  of  Competition. — In  con- 
tract whereby  defendant  agreed  to  refrain 
from  engaging  in  ice  business,  while  town 
or  individual  should  operate  a  home  plant, 
reference  to  operation  of  "a  home  plant" 
by  town  or  individual  held  only  to'  de- 
fine period  during  which  defendant 
should  refrain  from  engaging  in  ice  busi- 
ness. Pearson  z:  Duncan  &  Son  (Ala.), 
73  So.  409. 
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(D)  PLACE  AND  TIME. 
§  1S3.  ReasoiUible  Time. 

What  Constitutes  Reaaonable  Time.  — 

Alford  V.  Creagh.  7  Ala.  App.  358.  62  So. 
254.  See  the  title  CONTRACTS.  §  153. 
vol.  3,  p.  349. 

Where  No  Time  Is  SpecifieA—Altord 
V.  Creagh,  7  Ala.  App.  358.  62  So.  354. 
See  the  title  CONTRACTS,  %  153,  vol. 
3,  p.  348. 

When  no  time  of  performance  is  fixed 
in  a  contract,  it  will  be  presumed  that 
the  parties  intended  a  performance  within 
a  reasonable  time,  as  determined  from 
the  circumstances.  Farrow  v.  Sturdi- 
vant  Bank,  184  Ala.  208,  63  So.  973. 

Where  a  contract  to  mine  all  the  coal 
in  a  certain  territory  was  silent  as  to  the 
time  of  performance,  the  law  presumed 
an  intention  that  it  should  be  performed 
within  a  reasonable  time.  Pratt  Consol. 
Coal  Co.  V.  Short.  191  Ala.  378,  68  So.  63. 

An  acTecmeni  to  extend  time  ol  pay- 
ment of  debt  until  debtor  was  able  to  pay 
was  tantamount  to  an  agreement  to  ex- 
tend it  for  a  reasonable  time  and  not  an 
agreement  to  discharge  the  debt  for- 
ever unless  the  debtor  subsequently  be- 
came able  to  pay  it.  Starr  Piano  Co.  *. 
Baker,  8  Ata.  App.  449,  62  So.  549. 

(E)  CONDITIONS. 

§  181.  ConditionB  Precedent  in  GeneraL 

What  Are  Conditions  Precedent  —  In 
the  law  of  contracts,  a  condition  pre- 
cedent  is  a  condition  which  must  be  per- 
formed before  the  agreement  of  the  par- 
ties becomes  a  valid  and  binding  contract. 
Metropolitan  Life  Ins.  Co.  v.  Goodman, 
10  Ala.  App.  446,  6J  So.  449. 

In  action  for  breach  of  contract,  where 
it  was  oinderstood  that  contract  was  not 
to  become  effective  against  defendant, 
unless  another  executed  it,  there  could 
be  no  recovery,  if  other  failed  to  execute 
it.  Ferlesie  v.  Cook  (Ala.),  78  So.  915. 
A  contract  recited  that  defendants  had 
bought  of  plaintiff  shares  of  the  stock 
of  an  insurance  company  and  certain 
furniture,  that  defendants  had  received 
the  stock  and  furniture  and  had  paid 
plaintiff  in  part,  the  remainder  of  the 
price  to  be  paid  on   terms  that  plaintiff 
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should  make  good  bond  to  defendants 
or  another  insurance  company,  in  the  sum 
of  $2,000,  to  secure  such  insurance  com- 
pany from  all  claims  outstanding  against 
the  company  whose  stock  had  been  pur- 
chased, and  that  the  sum  should  be  paid 
in  cash,  but  that,  if  the  bond  should  not 
be  made,  the  sum  should  not  be  paid  pbin- 
tilf  until  he  satisfied  all  claims  outstand- 
ing against  the  company  whose  stock 
had  been  purchased,  also  that  if  de- 
fendants, or  either  of  them  or  the  other 
insurance  company,  should  advance 
plain tifif  money  to  secure  the  claims 
outstanding  against  the  company  whose 
stock  had  been  purchased,  the  sum  ad- 
vanced should  be  deducted  from  the  sum 
to  be  paid  plaintiff.  Held,  that  by  the 
terms  of  the  contract,  a  condition  pre- 
cedent which  plaintiff  was  bound  to  per- 
form was  shown.     Floyd  v.  Fugh  (Ala.), 

77  So.   323. 

§  lilYi.  Concurrent  Conditions. 

"Dependent  Condi  tJon."^  Where  mu- 
tual covenants  g'o  to  the  whole  consid- 
eration on  both  sides,  they  are  "depend- 
ent conditions."  Long  v,  Addix,  184 
Ala.  236,  63  So.  9B2. 

(F)  COMPENSATION. 

§  184.  Rate  or  Amoimt  in  iGeneral. 

A  materialman  can  recover  on  the 
owner's  promise  to  pay  for  materials 
from  the  money  due  the  contractor,  only 
what  the  contractor  could  have  recov- 
ered. Park-Robertson  Hdw.  Co.  v.  Cope- 
land,  11  Ala.  App.  447,  66  So.  880. 

in.  HODIFICATION  AND  MERGER 
§  16e>^.  Contracts  Subject  to  Modifica- 
tion. 

Parties  to  an  executory  contract  may 
alter  it  at  their  pleasure  and  in  any  par- 
ticular they  see  fit  upon  no  other  con- 
sideration than  mutual  consent.  Dnna- 
way  V.  Roden,  14  Ala.  App.  501,  71  So.  70. 
§  187.  Assent  bf  Parties. 

Express  or  Implied  Assent. — Hertz  v. 
Montgomery  Journal  Pub.  Co.,  9  Ala. 
App.  178,  62  So.  564.  See  the  title  CON- 
TRACTS, §   167.  vol.  3,  p.  356. 

Estoppel.  —  Hertz  v.  Montgomery 
Journal  Pub.  Co.,  9  Ala.  App.  178,  S2  So. 
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564.    S«  the  title  CONTRACTS,  §  167. 

vol.  3,  p.  3S6. 

i  in.  Considcration  for  Hodificaiion. 

A  moditl  cation  of  an  executory  agree- 
nwnl,  by  agreeing  to  accept  a  less  sum 
tban  that  due,  where  one  of  the  parties 
docs  not  assume  any  obligation  or  re- 
lease any  right,  is  a  nudum  pactum  and 
void,  though  mutual  obligations,  assumed 
by  parties  at  time  of  modi  fie  a  lion,  would 
be  a  sufficient  consideration.  Brown  f. 
Lowndes  County  (Ala.),  78  So,  8iS. 

Sufficiency — Mutual  Assent. — Hertz  v. 
Montgomery  Journal  Pub.  Co.,  9  Ala. 
.^pp.  178,  ea  So.  564,  cited  in  notes  in  L. 
R.  A.  1S15B.  17.  23,  33.  See  the  title  CON- 
TR.\CTS.  §  168,  vol.  3,  p.  3S7. 

So  long  as  a  conVact  is  execu^tory  the 
parties  may  modify  it  without  any  new 
consideration  other  than  that  of  mutual 
assent.  Johnson  r.  McFry,  14  Ala.  App. 
m,  68  So.  716. 

Parties  may  by  mutual  agreement 
change  or  modify  their  contract  without 
any  new  consideration  therefor.  Dickey 
V.  Vaughn  ;(-'\la.),  73  So.  507. 

An  executory  contract  providing  for 
the  construction  of  a  building,  not  being 
one  of-  the  class  necessary  to  be  reduced 
to  writing,  may  be  modified  by  parol, 
without  any  new  or  independent  con- 
sideration. George  v.  Roberts.  186  Ala. 
531.  65  So,  345,  cited  in  notes  in  L.  R.  A. 
191SB.  17,  33. 

Part  Payment  of  Past-Dtie  Debt  — 
Black  I-.  Slocumb  Mule  Co.,  8  Ala.  App. 
440,  63  So.  308,  cited  in  note  in  53  L.  R. 
A.,  N.  S.,  387.  See  the  title  CON- 
TRACTS, §  168,  vol.  3.  p.  357. 
S  in.  Written  Contracts. 

Parol  Modification. — Tilley  v,  Bartow, 
8  Aia.  App,  639,  62  So.  330.  See  the  title 
CON-TRACTS,  §  169.  vol.  3.  p.  357. 

The  parties  to  a  written  contract  so 
long  as  it  is  executory  may  alter  or  mod- 
ify its  terms  with  or  without  writing. 
Johnson  v.  McFry,  14  Ala.  App,  170,  6P 
So.  716, 
i  171.  Alteration  or  Addition  of  Terms. 

Where  the  party  who  had  contracted 
for  a  well,  agreeing  to  pay  so  much  a 
fool,  before  the  well  was  bored  to  such 


a  depth  as  to  procure  the  water  called 
for.  desired  to  slop  the  contractor,  lie 
had  the  right  to  do  so.  provided  the  con- 
tractor consented,  thus  effecting  a  modi- 
cation  of  the  contract  'by  mutual  consent 
Dunaway  v.  Roden,  14  Ala.  App.  501,  71 
So.  70. 
§  174.  Operation  and  Effect. 

Contract  Relating  to  Voting  Contest.^ 
Hertz  V.  Montgomery  Journal   Pub.  Co.. 
e  Ala.  App.  ITS,  «3  So.  564,    See  the  title 
CONTRACTS,  §  174.  vol.  3,  p.  359. 
S  175.  Evidence. 

Burden  of  Proof.  —  Huntsville  Elks 
aub  V.  Garrity-Hahn  Bldg.  Co.,  176  Ala. 
138,  57  So,  750,  cited  in  note  in  L.  R.  A. 
191SP,  3269.    See  the  title  CONTRACTS, 

§   175,  vol.  3,  p.  359. 

Admissibility  of  Evidence, — In  an  ac- 
tion for  compensation  for  boring  a  well, 
where  the  original  'Contract  calling  for 
the  giving  of  a  mule  in  payment  was 
modified  to  call  for  a  cash  payment  of 
so  much  per  foot,  its  exact  terms  other- 
wise being  in  dispute,  plaintifTs  evidence 
as  to  the  value  of  the  mule  was  prop- 
erly admitted  as  a  circumstance  to  aid 
the  jury  in  determining  what  the  modi- 
fied contract  actually  was,  and  its  proper 
interpretation,  Dunaway  v.  Roden,  14 
Ala.  App.  501,  71  So.  TO. 
§  17S.  QuestioiA  for  Jury. 

In  an  action  for  compensation  for  bor- 
ing a  well,  whether  the  contractor  for 
the  work  was  told  by  the  other  party, 
after  water  was  reached,  to  work  one 
more  day  and  quit,  was  a  question  for 
the  jury.  Dunaway  v.  Roden,  14  Ala. 
App.  501,  71  So,  70, 

IV.    RESCISSION    AND    ABANDON- 
MENT. 
§  17B.  Agreement  to  Rescind. 
§  I7&. Assent  of  Parties. 

To  rescind  a  contract,  the  minds  of 
the  parlies  thereto  must  meet  in  an 
agreement  or  mutual  release  fully  settling 
all  rights  under  the  contract.  Reliance 
Life  Ins.  Co.  v.  Garth,  193  Ala.  91.  88 
So.  971. 
g  181. Conrideration. 

Parties   may  rescind  an   executory  con- 
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tract  without  new  consideration;  the  mu- 
tual assent  'being  sufficient  legal  consid- 
eration. Messer  Real  Estate,  etc.,  Co. 
V.  Ruff,  185  Ala.  336,  64  So.  SI. 

Where  party  had  agreed  to  exchange 
cotton  seed  for  cotton  seed  meal,  an 
agreement  fcy  him  to  pay  difference  in 
value  if  other  parly  would  take  back  the 
meal  was  without  consideration,  unless 
intended  as  a  novation  in  discharge  of  the 
obligation  under  the  original  contract. 
HofTman  v.  Moreman,  1S4  Ala.  220,  63 
So.  642. 

§  183.  Grounds  for  Reicission  by  Party. 
§  lag. Invalidity  of  Contract. 

Right  to  rescission  of  contract  for  fraud 
does  not  depend  upon  insolvency  of 
other  party,  nor  upon  inadequacy  of  ac- 
tion at  law  for  damages.  Stone  v.  Walker 
(Ala.),  77  So.  ■554. 
§  IBB.  Oonditiotu  Precedent  to  Rescistion. 

9  1B8.  Restoration  of  Consideration 

or  Benefit. 

Party  may  not  disaffirm  avoidable 
contract,  and  at  same  time  enjoy  benefits 
thereunder.  Betts  v.  Ward,  1»6  Ala.  248, 
72  So.  110. 

Restoration  is  a  condition  precedent 
to  the  exercise  of  the  right  to  rescind  a 
contract.  Consumers'  Coal,  etc.,  Co.  v. 
Yarbrough,  194  Ala.  482,  69  So.  897. 

As  condition  precedent  to  exercise  of 
right  to  rescind  contract  'brought  about 
by  false  representations  and  fraud,  party 
complaining,  if  practicable,  must  restore 
or  offer  to  restore  what  he  'has  received 
by  virtue  of  contract.  Stone  v.  Walker 
(Ala,),  77  So.  554. 

Restoration  Impossible  tbrouKh  Fraud 
of  Other  Party.— Hafer  v.  Cole.  176  Ala. 
2*2,  57  So.  757.  See  the  title  CON- 
TRACTS, §  189,  vol.  3.  p.  364. 

Restitution  is  not  condition  precedent 
to  exercise  of  right  of  rescission  of  con- 
tract, where  made  impossible  by  miscon- 
duct of  the  other  party.  Consumers' 
Coal,  etc.,  Co.  v.  Yarbrough,  194  Ala.  482, 
69  So.    897;   Stone  v.  Walker  (Ala.).    77 

So.  '554. 

In  cases  of  actual  fraud,  a  court  of 
equity  will  generally  not  require  a  return 
of  the  consideration,  or  offer  thereof,  by 
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the  complainant,  before  the  51ing  of  his 
bill  for  rescission.  King  v.  Livingston 
Mfg.  Co.,  192  Ala.  269,  «B  So,  897. 

Where  the  consideration  received  wu 
without  value,  the  rule  that  a  party  to 
contract  can  not  rescind  for  the  other's 
fraud  without  offering  to  return  the  con- 
sideration does  not  apply.  King  v.  Liv- 
ingston Mfg.  Co.,  192  Ala.  269,  S8  So.  391. 
§  1»1.  Time  for  Rescission  and  Laches. 

In  GenerBl.^Southern,  etc.,  Ins.  Co. 
V.  De  Long,  178  Ala.  110,  59  So.  81.  See 
the  title  CONTRACTS,  f  191.  vol.  3,  p. 
364. 

Earliest  Practicable  Moment.— A  partT 
must  disafRrm  a  contract  by  which  he  is 
defrauded  at  the  earliest  practicable  mo- 
ment after  the  discovery  of  the  fraud, 
unreservedly,  and  return  whatever  be 
has  received  under  it.  Gayle  v.  Penning- 
ton,   185  Ala.    S3,  64    So.   572. 

§  IBS.  Election  to  Rescind  and  Notice. 

Whether  a  contracting  party  has  can- 
celed his  contract  is  ordinarily  for  the 
jury,  since  he  may  elect  not  to  cancel 
it  in  spite  of  acts  warranting  cancella- 
tion. Imperial  Motorcar  Co.  v.  Skinner 
(Ala.  App.),  78  So.  641. 

V.  PERFORMANCE  OR  BREACH. 
§  199.  Tender  of  Performance. 

After  a  party  to  a  contract  has  repudi- 
ated or  broken  it.  he  can  not  reinstate 
contract  by  offer  to  perform.  Muliwl 
Loan  Soc.  v.  Stowe  (Ala.  App.),  73  So 
202. 
§  101.  Satisfaction  of  Party. 

Where  a  party  contracts  to  furnish 
labor  and  material  for  a  compensation, 
payment  to  be  made  on  the  contingenc]' 
of  the  buyer  being  satisfied,  he  will  not 
be  protected  from  the  injurious  conse- 
quences of  his  contract.  Jones  v.  Lanier 
(Ala.),  73  So.  535. 

§  toa.  Approval    or    Decision    of    Archi- 
tects, Arbitrators  and  Others. 
§  aos. In  GeneraL 

Conclusiveness  and  Effect  tof  Dediioo- 
— While  parties  to  a  contract  may  stipH' 
late  that  estimates  of  the  work  done  u>i 
of    the    compensation    therefor    shall  l>«    ' 
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made   by   a    third   person,   such    person's 
action  will  be  final  and  binding  only  in 
tbc  absence  of  fraud  and  bad  faith.     Cat- 
aniano  v.   Jackson    (Ala.),   73   So.   510. 
J  tOL  Certificates  in  OcDeral. 

CondusivcneH  and  Effect. — Defendant. 
by  discharging  or  dispensing  with  serv- 
ices of  an  architect  and  assuming  per- 
sonal control  of  erection  of  a  house, 
could  not  place  it  beyond  architect's 
power  to  give  final  certificate,  and  so 
defeat  plaintifTs  recovery  for  substantial 
execution  of  contract.  Catanzano  v. 
Jackson  (Ala.),  73  So.  510. 
f  SIO.  Excuses  for  Hoaperfomiance  or 
Defects. 

An  employing  corporation  and  the 
"company  doctor"  could  not  refuse  to 
perform  their  contract  to  render  medi- 
cal services  to  an  employee's  wife  be- 
cause the  employee  exercised  his  right 
to  call  in  another  physician.  Sloss-Shef- 
fieid  Steel,  etc..  Co.  v.  Taylor  (Ala, 
App.),  77  So.  79. 

Where  defendant  agreed  to  lend  plain- 
tiff not  to  exceed  $2,000  to  reconstruct  a 
sawmill  and  dam,  and  plaintiff  was  to 
complete  the  improvement  out  of  his 
own  funds  if  the  sum  furnished  did  not 
suffice,  defendant,  having  breached  his 
agreement,  can  not  defeat  recovery  be- 
cause of  plaintiff's  admitted  inability  to 
secure  elsewhere  funds  necessary  to  com- 
plete the  improvement  should  they  be 
required.  Bixby-Theisen  Co.  v.  Evans, 
IBS  Ala.   507,  65  So,  81. 

!  117.  WaiTCT  of  Defects  and  Objecttoni. 
Right  to  Forfeit— Mere  Silence.  — 
Waiver  by  a  party  to  a  contract  of  the 
right  to  forfeit  it  can  not  be  inferred  in 
the  absence  of  language  or  conduct  in- 
consistent with  an  intention  to  insist  on 
a  forfeiture,  and  can  not  be  inferred  from 
mere  silence.     Sovereign  Camp  v.  Jones, 

11  Ala.  App.  433,  fl6  So.  834. 

Acceptance  of  Work  with  Knowledge 
of  Defects.— Dupuy  v.  Wright.  7  Ala. 
App.  23«.  60  So.  997.  See  the  title  CON- 
TRACTS. S  217,  vol.  3,  p.  374. 

Where  time  is  of  the  essence  of  the 
contract,  it  may  be  waived  by  the  conduct 
of  the  party  for  whose  benefit  the  stipu- 
lation   is    made,  as  where  he   recognizes 
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still  in  force  after  the 
time  for  performance  is  past.  Lowy  v. 
Rosengrant,  196  Ala.  337,  7i  So.  436. 

Effect  of  Waiver  of  Time  as  to  Otiur 
Stipulations. — Bohanan  v.  Dodd,  7  Ala. 
App.  220,  80  So.  955;  Huntsville  Elks 
Club  V.  Garrity-Hahn  Bldg.  Co.,  176  Ala. 
123,  'sT  So.  750,  cited  in  note  in  L.  R.  A, 
IBISB,  3269.  See  the  title  CONTRACTrS, 
§  ai7,  vol.  3,  p,  375. 

Resunqition  after  Perfomutnce  Stopped. 
—Southern  Bitulithic  Co.  v.  Hughston, 
177  Ala.  «59,  SB  So.  450.  See  <the  title 
CONTRACTS.  §  217.  vol.  3,  p.  374. 
§  no.  Discharge  by  Itnpossibilitjr  of  Per- 
fcKmance. 

In  General.- Greil    Bros.  Co,  v.    Mab- 
son.  179  Ala.  444.  (iO  ^o.  876,  cited  in  note 
in  L.  R.  A.  1916F,  66.    See  the  title  CON- 
TRACTS, 5  319,  vol.  3,  p.  375. 
§  Sl&^.  Discharge  by  Death  of  Party. 

A  contract  by  which  defendants  sold 
to  W.  a  one-fifth  interest  in  a  cotton 
brokerage  business,  W.  to  pay  a  specified 
sum  of  money,  and  to  receive  one-fifth 
of  the  net  profits,  and  a  salary  for  the 
period  of  five  years,  and  requiring  W.  to 
devote  his  personal  seri^ces  to  effect 
the  successful  management  of  the  busi- 
ness, was  terminated  by  the  death  of  W., 
even  if  the  contract  be  not  regarded  as 
creating  a  partnership.  Herren  v.  Harris, 
etc.,  Co.  (Ala.),  78  So.  921. 
g  3S0.  Acts  or  Omissions  Oonstituting 
Breach  in  General. 

Contracts  Held  to  Be  Breached. — Hertz 
V.  Montgomery  Journal  Pub.  Co.,  9  Ala. 
App.  178,  63  So.  564;  Smith  v.  Webb,  176 
Ala.  596,  -58  So-  913,  40  L.  R.  A.,  N.  S.. 
1191,  cited  in  note  in  Ann.  Cas.  1915A, 
383.  See  the  title  CONTRACTS,  §  220, 
vol.  3,  p.  376. 

§  a»l%.  Effect  of  Breach  in  General. 

A  parly  to  a  contract,  upon  breach  by 
the  other  party,  must  elect  between 
treating  the  contract  as  dissolved  in  toto 
and  insisting  on  further  performance. 
Lowy  f.  Rosengrant,  196  Ala.  337,  71  So. 
439. 

As  general  rule,  where  one  party  is  un- 
able to  perform  his  part  of  contract,  he 
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is  not  entitled    to  demand    per(< 
McGowin    Lumber,    etc.,     Co.    v.    Camp 
Lumber  Co.  (Ala.  App.),  77  So.  «3. 
9  US.  Rights  and  Liabilitieg  on  Breach. 

In  General. — Where  a  party  repudiates 
a  contract  injured  party  may  rescind, 
and  recover  upon  quantum  meruit,  and 
maintain  an  action  for  money  had  and 
received  for  money  paid,  or  keep  con- 
tract alive  and  maintain  assumpsit  for 
breach,  or  compel  specific  performance 
in  eipiity.  Mutual  Loan  Soe.  v.  Stowe 
(Ala.  App.),  73  So.  208. 

Recovery  of  PaTments. — Where  a  party 
repudiates  a  contract,  injured  party  may 
rescind,  and  maintain  an  action  for  money 
had  and  received  for  money  paid.  Mutual 
Loan  Soc.  t'.  Stowe  (Ala.  App.),  73  So. 
303. 
§  SS4.  Evidence. 

Admiuibility. — In  assumpsit  for  con- 
tract price  for  drilling  a  well  where 
plaintiff  testified  defendant  made  no  com- 
plaint of  the  quantity  or  quality  of  the 
water  and  another  witness  testified  no 
complaint  was  made  to  him,  evidence 
that  some  time  after  completion  de- 
fendant offered  to  permit  plaintiff  to  re- 
move the  whole  thing  was  inadmissible 
in  rebuttal.  Parker  v.  Law  &  Sons,  194 
Ala.  693.  69  So.  879. 
§  tas.  Queations  for  Jury. 

In  an  action  for  compensation  for  bor- 
ing a  well  under  a  contract  obligating 
plaintiff  merely  to  "get  water,"  question, 
whether  the  12  or  14  two-gallon  buckets 
every  12  hours  actually  produced  met  the 
requirement  held  for  the  jury.  Dunaway 
V.  Roden,  14  .Ma.  App.  501,  71  So.  70. 

VL  ACTIONS  FOR  BREACH. 
§  U6.  Nature  and  Form  of  Remedy. 

In  General. — Where  there  was  a  special 
contract  tinder  which  nothing  remained 
to  be  done  except  for  defendant  to  pay 
the  amount  agreed  upon,  plaintiff  could 
declare  on  a  breach  or  on  the  common 
counts  as  for  the  money  so  due.  Ruther- 
ford V.  Cowling  (Ala.),  76  So.  914. 

Where  nothing  remains  to  be  done 
under  an  express  contract  but  the  pay- 
ment of  money,  the  creditor  may  declare 
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specially  on  the  contract,  or  may  sue  on 
the  common  counts;  but.  if  the  suit  is 
for  damages  for  defendant's  breach  of 
the  contract,  plaintiff  must  declare  spe- 
cially on  the  contract,  and  must  aver  de- 
fendant's breach  thereof.  EIrod  Lum- 
ber Co.  V.  Moore,  18ft  Ala.  430,  65  So.  17i. 

Damages  for  Breach.— Wherever  eq- 
uity gives  a  party  the  right  to  specifically 
enforce  an  executory  contract  of  sale, 
the  Jaw  gives  him  the  right  to  sue  for 
damages,  for  the  breach.  Hamil  v.  Flow- 
ers, 184  Ala.  301,  63  So.  994. 

AMumptit  or  Action  on  Case.— Where 
there  is  mere  failure  to  comply  with  con- 
tract, remedy  is  in  assumpsit;  but,  where 
one  party  has  entered  on  performance 
and  the  other  interferes  by  more  than 
mere  failure  to  comply,  the  party  ag- 
grieved may  have  an  action  on  the  case. 
Limbaugh    v.  iBoai    (Ala,    App.),  78   So. 

421. 

Election  of  Remedies. — Hertz  v.  Mont- 
gomery Journal  Pub.  Co.,  9  Ala.  App.  178, 
82  So.  564.     See  the  title  CONTRACTS, 
§  226  (1),  vol.  3,  p.  381. 
§  ue.  DefenKS. 

Payments  by  an  owner  to  Other  cred- 
itors of  the  contractor  are  no  defense 
to  an  action  upon  the  owner's  prior  prom- 
ise to  pay  for  certain  materials  out  of 
sums  due  the  contractor.  Park -Robert- 
son Hdw.  Co.  V.  Copeland,  11  Ala.  App. 
447,  66  So.   880. 

Lack  of  Benefit  to  Defendant— Where 
defendant  contracted  to  pay  a  specified 
sum  for  an  advertising  card  in  plaintiff") 
legal  directory,  it  was  no  defense  that  it 
brought  him  no  business,  Mertins  v. 
Hubbell    Pub.   Co.,    190  Ala.   311.  67  So. 

375. 

A  plea  of  contributory  negligence  is  by 
its  nature  entirely  inapt  as  a  defense  to 
a  count  ex  contractu  for  the  breach  of  a 
contract.  Hart  v.  Coleman,  192  Ala.  W. 
68  So.  315. 
'  Eaton>el  to  Urge  Defense.- Hertz  t. 
Montgomery  Journal  Pub.  Co.,  9  .\la- 
App.  178.  62  So.  564.  See  the  title  CON- 
TRACTS. §  239.  vol.  3,  p.  383. 
§  930.  Time  to  Sue  and  Limitationi. 

Expiration  of  Reasonable  Time.— Starr 
Piano  Co.  V.  Baker,  8  Ala.  App.  449,  M 
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So.  5«.  See  the  title  CONTRACTS,  § 
230,  vol.  3,  p.  ^83. 

§  Ml.  Partin. 

Ntme  in  Which  Action  Kay  Be 
Bronght^ Where  employer  obligates  it- 
self to  render  medical  services  to  em- 
ployees and  their  wives,  employing  a 
"company  doctor"  therefor,  the  contract 
being  one  for  wife's  benefit,  she  may 
sue  boih  the  company  and  the  doctor  In 
her  own  name.  Sloss-Sheffield  Steel, 
etc,  Co.  V.  Taylor  (Ala.  App.),  77  So.  79. 

S  »>.  Pleading. 

§  OS. Dedaratioii,  Complaint,  or  Pe- 

tition  in  General. 

Pnlfillment  of  Condition  Precedent.  — 
In  action  for  breach  of  contract,  fullill- 
ment  of  condition  precedent  by  plaintiff 
must  be  averred  by  him  to  show  liability 
of  defendants.  Floyd  v.  Pugh  (Ala.),  77 
So.  323. 

Discharge  of  plaintiff's  burden  to  aver 
performance  of  condition  piecedent  to 
accrual  of  claim  held  made  by  averment 
that  he  had  complied  with  all  provisions 
of  contract,  etc.  Floyd  v.  Pugh  (AEa.), 
77  So.  323. 

9  tM.  AUegation    or    Statement    of 

Contract  or  Promise, 

Setting  Out  Contracts— In  an  action  ex 
contractu  the  complaint  should  set  out 
enough  of  the  contract  to  enable  the 
court  to  know  what  it  was,  or  to  enable 
the  jury  to  estimate  damages  with  cer- 
Utnty.  Sloss-Sheffield  Steel,  etc..  Co.  *. 
Payne,  192  Ala.  69,  fl8  So.  359. 

Showing  that  Contract  in  Writing.  — 
In  an  action  for  breach  of  contract,  the 
complaint  need  not  show  that  the  con- 
tract breached  was  in  writing.  Buck 
Creek    Lumber    Co.  v.    Nelson,    188   Ala. 

243,   66  So.  476. 

Complaint  Held  Demurrable. — In  action 
by  plaintiff,  who  had  agreed  to  exchange 
cotton  seed  meal  tor  cotton  seed  on 
agreement  by  defendant  to  pay  the  dif- 
ference in  value  If  he  would  take  back  the 
meal,  complaint  held  demurrable  in  that 
it  failed  to  show  that  such  agreement 
was  a  novation  in  discharge  of  the  origi- 
nal contract,  and  hence  showed  no  con- 


sideration.    Hoffman    v.     Moreman,    184 
Ala.  220.  63  So.  942. 

Where  a  contract  has  been  modified  by 
a  subsequent  agreement,  plaintiff  may  de- 
clare  on  it  as  modified  without  regard  to 
the  original  terms  of  the  contract.  Sibley 
V.  Barclay,  14  Ala.  App.  422,  70  So.  201. 

In  an  action  for  compensation  for  bor- 
ing a  well,  where,  under  the  contract  for 
the  work,  as  modified,  the  stipulation  as 
to  the  quantity  of  water  plaintiff  was  to 
get  was  changed,  and  he  was  obligated 
only  to  bore  the  well  so  as  to  reach 
water,  which  he  did,  he  could  recover  on 
the  special  count  pleading  the  modified 
contract.  Dunaway  v.  Roden,  14  .Ala. 
App.  501,  71  So.  70. 
§  tSfi.  ^—  Consideration. 

As  a  general  rule,  in  the  absence  of 
statutory  enactments  to  the  contrary,  in 
actions  on  contract  it  is  necessary  to  al- 
lege a  consideration,  but  since  the  Stat- 
ute declares  that  any  contract  in  writ- 
ing imports  consideration,  it  need  not 
be  alleged.  Birmingham  R..  etc.,  Co.  v. 
Littleton   (Ala.),  77  So.  565. 

A  count  charging  that  defendant  prom- 
ised to  furnish  plaintiff  with  lumber,  that 
a  third  party  was  indebted  to  plaintiff, 
that  defendant  told  plaintiff  that  he  was 
indebted  to  the  third  party,  and  that  de- 
fendant would  deliver  the  lumber,  and 
in  pursuance  of  said  agreement  plaintiff 
discharged  the  third  party  from  the  In- 
debtedness with  his  consent,  but  defend- 
ant then  refused  to  comply  with  the 
agreement,  is  demurrable  for  failure  to 
show  consideration,  since  there  is  no 
averment  that  the  contract  entered  into 
<by  the  defendant  included  the  release  by 
the  plaintiff  of  what  the  third  party  owed 
him.  excluding  recourse  to  Ihe  principles 
of  novation.  Perry  r.  Gallagher  (Ala.), 
75   So.   396. 

g  238. Performance  by  PlaintiS. 

§  838  (1)  Necessity  of  Alleging  Perform- 
ance. 

Where  the  performance  of  an  act  by 
one  party  is  intended  to  be  concurrent 
with  or  dependent  upon  an  act  to  be  per- 
formed by  the  other,  neither  party  can 
an  action  against  the  other  with- 
llegation   of  performance   or  of 
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an   offer  to  -perform  on  his  part,   or  of 
facts  constituting  a  sufficient  excuse   for 
failure   to  perform,   or  offer  to   perfor 
Long  V.  Addix,  184  Ala.  S36,  63  So.  982. 

Abilitj',  ReadineM  or  WiUingncM  to 
Perform.— Terrell  v.  Nelson,  177  Ala.  S96, 
98  So.  989.  See  the  title  CONTRACTS, 
§  «38   (1),   vol.  3,  p.   388. 

Count  in  complaint  in  an  action  ex  i 
tractu  held  demurrable  for  failure  to  aver 
readiness  and  willingness  and  ability  of 
the  plaintiff  to  perform  at  the  time  of  de- 
fendant's breach.  Stoss-SheHield  Steel, 
etc.,  Co.  V.  Payne,  192  Ala.  69,  68  So. 
359. 

Conditions— "Condition  Subsequent." — 
While  a  condition  which  qualifies  or  de- 
feats the  platntiS's  claim,  being  a  "con- 
dition subsequent,"  may  be  ignored  in 
plaintiffs  pleading,  the  general  rule  is 
that  plaintifTs  performance  of  a  condi- 
tion precedent  must  be  averred  jn  his 
complaint,  but  in  lieu  of  allegations  of 
performance  plaintiff  may  allege  facts  in 
excuse  of  the  performance;  and  an  aver- 
ment that  defendant  has  waived  perform- 
ance will  dispense  with  an  allegation  of 
performance,  but  where  plaintiff  intends 
to  rely  on  facts  showing  defendant's 
waiver  of  performance,  he  must  plead 
such  facts  so  as  to  clearly  show  the 
waiver.  Long  v.  Addix,  184  Ala.  238,  63 
So.  982. 
§  3M  (I)  Sufficiency  of  AUegations. 

The  complaint  in  an  action  on  a  con- 
tract requiring  performance  by  plaintiff 
within  a  stipulated  period,  alleging  per- 
formance before  suit  brought  after  the 
stipulated  period,  does  not  allege  per- 
formance within  the  stipulated  period, 
McCormick  y.  Badham,  191  Ala.  339,  87 
So.  609. 

Particularity  Reqttired. — In  action  for 
money  due  on  a  contract  fully  executed, 
the  same  particularity  of  averment  is 
not  necessary  as  where  the  suit  is  for 
the  breach  of  an  executory  contract. 
Jackson  Lumber  Co.  v.  Trammell  (Ala.), 
74  So.  469. 
§  ssa. Breach. 

A  complaint  for  breach  of  contract  must 
set  forth  the  essential  facts  of  the  breach 
with    such  certainty    as  -will  apprise    de- 
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fendant  in  what  particulars  he  has  failed 
to  perform  and  a  general  averment  of  a 
breach,  without  giving  the  nature  or  char- 
acter thereof,  is  insufficient.  Woodward 
Iron  Co.  V.  Frailer,  190  Ala.  305,  67  So. 
430. 

Where  the  effect  of  a  subsequent  agree- 
ment amounts  only  to  an  extension  of 
time  of  performance  of  a  contract,  it  is 
not  necessary  for  plaintiff  to  plead  such 
extension  in  setting  up  a  breach,  unless 
time  is  of  the  essence  of  the  contract 
Sibley  V.  Barclay,  14  Ala,  App.  423,  70 
So.  301. 

Breach  Insufficjentljr  Shown.— Elliott  v. 
Nicoles,  182  Ala.  159,  63  So.  499.  See 
the  title  CONTRACTS,  §  838  (2),  vol.  3, 

p.    390. 

3  asa.  Plea,  Answer,  or  Affidavit  of 

Defense  in  GenenL 
In  assumpsit  for  work  and  labor  upon 

a  building,  a  defense  that  a  certificate  by 
the  architect  was  a  necessary  condition  to 
payment  must  be  specially  pleaded. 
George  v,  Roberts.  188  Ala.  621,  65  So. 
349. 

Plea  setting  up  waiver  of  existing  right 
under  executed  contract  must  show  con- 
sideration for  agreement  relied  on  as 
waiver,  or  estoppel.  Southern  States  Co. 
V.  Long  (Ala.  App.),  73  So.  148. 

Plea  Held  Demurrable.— Frid  die  v. 
Braun.  1«0  Ala.  556,  61  So.  59.  See  the 
title  CONTRACTS.  §  239,  vol.  3,  p.  390. 
§  Ml. Want  of  Consideration. 

Where    a    complaint    contained   two  of 

e  common  counts  based  on  expressed 
and  implied  promises  to  pay  money  in 
consideration  of  a  precedent  and  exist- 
ing debt,  and  the  other  counts  showed  a 
case  of  mutual  promises  which  furnished 
iHicient  consideration  to  support  an 
>n  on  the  other,  a  plea  that  the  origi- 
nal contracts  were  void  for  want  of  con- 
deration  did  no  more  than  deny  plain- 
tifTs cause  of  action,  and,  this  having 
I  properly  done  elsewhere,  a  demurrer 
to  such  plea  was  properly  sustained. 
Merlins  v.  Hubbell  Pub.  Co.,  190  Ala. 
311.  67  So.  275,  cited  in  note  in  L.  R.  A. 
1917F,  582. 

§  MS.  Nonperformance  by  Plaintiff. 

In  assumpsit  for  work  and  labor  done 
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upon  a  building,  a  defense  based  upon  a 
provision  of  the  contract  making  the 
architect  arbiter  with  respect  to  differ- 
ences between  the  parties  must  be  spe- 
cially pleaded.  George  v.  Roberts,  186 
Ala.  HI.  es  So.  34'5. 

§  MI. Replication  or  Repljr  and  Sub- 
sequent Pleadings. 
A  replication,  which  sets  up  versions 
of  (he  contract  relied  on  substantially 
contradicting  the  versions  of  the  contract 
K  set  up  in  the  pleas,  is  in  effect  a  plea 
of  ilie  general  issue  and  is  not  demurra- 
ble.    Varnon  v.   Nabors,   189   Ala.  464,   M 

So.  sn. 

Where  plaintiff  declared  on  a  contract 
made  pby  the  agents  of  the  corporation, 
whereby  the  corporation  agreed  to  make 
a  loan  to  plaintiff,  if  she  would  purchase 
M  shares  of  corporate  stock,  and  defend- 
ant pleaded  that,  after  the  making  of  that 
contract,  plaintiff  agreed  to  cancel  it,  and 
thereafter  purchased  the  stock  from  an 
individual,  and  not  from  the  corporation, 
replications  alleging  that  the  agreement 
to  cancel  was  signed  and  the  stock  pur- 
chased from  the  individual  solely  to  en- 
able the  corporation  to  escape  paying 
commissions  to  the  agents,  and  with  an 
express  agreement  that  the  contract  to 
loan  money  to  the  plaintiff  would  not  be 
thereby  affected,  were  sufficient.  South' 
«rn  States,  etc..  Ins.  Co.  v.  Lunsford,  192 
AU.  76.  88  So.  273. 

5  Ma. Issues,  Proof,  and  Variance. 

!  HS  (1)  In  General. 

Where  matter  of  complaint  for  breach 
of  contract  is  descriptive  of  that  which  is 
material,  a  variance  between  allegations 
and  proof  is  fatal.  Central,  etc.,  R.  Co. 
V.  Isbell  (Ala.),  73  So.  64B. 
I  U<  {%)  Hatters  to  Be  Proved. 

Execution  of  Contract.— Tri-City  Gas 
Co.  i;.  Connelly  Boiler  Woiks,  8  Ala. 
App.  850.  62  So.  333.  See  the  title  CON- 
TRACTS. I  a*6  (S).  vol.  3,  p.  393. 
S  U8  (S)  Evidence  Adtnis^le  under 
Pleadings  in  General. 

In  assumpsit  for  the  contract  price  for 
drilling  a  well,  where  defendant's  plea 
averred  a  refusal  to  accept  the  work  and 


permission  to  remove  the  equipment,  a 
question  whether  some  indefinite  time 
after  completion  defendant  did  not  of- 
fer to  turn  the  whole  thing  back  to 
plaintiff  was  excluded.  Held,  that  though 
defendant  might  have  rejected  the  work 
if  not  in  compliance  with  the  contract, 
or  have  claimed  a  deficiency  in  the  price, 
such  question  was  inadmissible,  not  'be- 
ing in  support  of  the  plea,  or  showing 
any  rejection  or  complaint,  particularly 
as  defendant  continued  to  make  use  of 
the  well,    Parker  v.  Law  &  Sons,  194  Ala. 

693,    «»   So.    879. 

Where  |)laintiff  sues  on  the  common 
counts  for  an  amount  alleged  to  be  due 
under  the  terms  of  an  express  contract, 
the  form  of  action  does  not  cut  off  any  de- 
fense which  defendant  might  have  made 
if  the  contract  had  rbeen  specially  declared 
on;  defendant  being  entitled  to  plead  the 
general  issue,  and  also  pleas  in  recoup- 
ment, under'which  he  may  show,  not  only 
that  plaintiff  has  breached  the  contract 
under  -which  the  cause  of  action  arose, 
but  also  that  defendant  has  been  damaged 
by  reason  of  such  breach.  EIrod  Lumber 
Co.  V.  Moore.  1B«  Ala.  430,  65  So.  17S. 
§  SU  /(8)  Evidence  Admissible  under  Gen- 
eral Denial. 

Plaintiff,  if  defendant's  version  of  the 
contract  sued  on  is  true,  not  'having  com- 
plied with  the  contract,  this  may  be 
shown  under  the  general  issue;  so  that 
pleas  setting  up  such  version  are  unnec- 
essary. Southern  States  Co.  v.  Long 
(Ala.  App.),  73  So.  148. 
§  S46  (8)  Variance  as  to  Date  and  Terms 
of  Contract  in  General 

Variance  as  to  Terms  of  Contract. — 
Where  one  suing  on  employment  con- 
tract alleged  that  compensation  agreed 
upon  was  $200  per  month,  there  was  no 
fatal  variance  -where  his  testimony  showed 
that  it  was  agreed  that  he  should  be  paid 
$150  a  month,  and  that  $50  additional 
should  be  retained  from  his  salary  as  se- 
curity for  faithful  performance  of  his 
work.  Jackson  Lumber  Co.  v.  Trammell 
(Ala.),  74  So.  469. 

§  946  (10)  Variance  as  to  Performance  or 
Breach. 

In  action  for  breach  of  contract,  alleg- 
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ations  of  performance  on  plaintiffs  part, 
and  of  breach  on  defendant's,  conjunc- 
tively averred  in  complaint,  must  be 
proved  as  alleged.  Central,  etc.,  R.  Co. 
V.  labell  (Ala.),  73  So.  648. 

In  General, — Du  Pont  De  Nemours 
Powder  Co.  v.  Parsons,  9  Ala.  App.  347, 
63  So.  &B3.  See  the  title  CONTRACTS, 
S  246  (10),  vol.  3,  p.  396. 

S  M7.  Evidence. 

§  SM.  —  PresumptionB  and  Burden  of 
Proof. 

Where,  in  assumpsit,  defendant  spe- 
cially pleaded  that  plaintifPs  right  of  ac- 
tion was  based  on  a  special  contract 
which  plaintiff  had  breached,  the  burden 
was  on  defendant  not  only  to  show  plain- 
tiff's breach,  but  that  defendant  had  suf- 
fered damages  thereby.  EIrod  Lumber 
Co.  V.  Moore,  186  Ala.  430.  65  So.   175. 

The  plea  lof  the  senerol  issue,  in  an  ac- 
tion ex  contractu  on  a  joint  obligation  of 
all  the  defendants,  puts  on  plaintiff  the 
burden  of  proving  the  case  as  laid  in  the 
complaint.  Brown  2t  Co.  v.  Matthews,  14 
Ala.  App.  423,  70  So.  387. 

In  action  for  breach  of  contract,  plea 
of  non  est  factum  by  one  defendant  placed 


burden  on  plaintiff  to  prove  the  execution 

of  the  contract  by  such  defendant.     Perl- 

esie  V.  Cook  (Ala.),  78  So.  91S. 

§  asi.  Trial. 

g  253.  ^—  Instructiotu. 

Misleading  and  Confusing  Instruction. 
— In  an  action  for  compensation  for  bor- 
ing a  well,  under  an  agreement  that  de- 
fendant should  give  a  mule  and  pay  for 
well  casing  and  the  removal  of  plaintiff's 
machinery,  which  was  subsequently  mod- 
ified to  provide  that  plaintiff  should  re- 
ceive a  cash  payment  in  accordance  with 
the  number  of  feet  bored,  the  charge  that 
if  the  jury  believed  that  plaintilT  and  de- 
fendant first  made  a  contract  ,for  plain- 
til?  to  bore  a  well  for  a  mule,  and  that 
afterwards  a  new  contract  was  made 
whereby  the  old  one  was  abandoned, 
plaintiff  could  not  recover  for  moving  his 
machinery  or  for  casing  the  well,  "pro- 
vided you  find  that  plaintiff  did  not  com- 
ply with  the  new  contract,"  was  properly 
refused,  not  only  as  calculated  to  mislead 
as  to  whether  the  terms  of  the  original 
contract  adverted  to  were  abrogated  by 
the  new  agreement,  but  also  as  positively 
confusing.  Dunaway  v.  Roden,  14  .\la. 
.^pp.  501,  71  So.  70. 


Contracts  of  Affreightment. 

See  ante.  CARRIERS. 

Contracts  of  Hire. 

See  post,  MASTER  AND  SERVANT. 


CONTRIBUTION. 

§  2.  Common  Interest  or  Liability. 


§35^. 


-  Joint  Debtors. 

Cross  References. 


See  the  title  CONTRIBUTION,  vol.  3,  p.  40C.  and  references  there  given. 

§  A.  Common  Interest  or  Liability. 

8  8H- J«nt  Debtors, 

Where  there  is  a  single  claim  against 
several  debtors,  if  equity  has  jurisdiction 


it  will  apportion  the  burden  ratably  among 
them;  or,  if  one  is  compelled  to  pay  more 
than  his  share,  will  give  him  contribution 
against  the  other.  Interstate  Land,  etc.. 
Co.  V.  Logan,  196  Ala.  196,  72  So.  36. 
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Contributory  Negligence. 

See  post,  NEGLIGENCE. 

Controveray. 

te,  APPEAL  AND  ERROR;  post,  COURTS. 
1  controversy,  see  post,  COURTS. 


Convenation  in  Evidence. 

See  post,  CRIMINAL  LAW;  EVIDENCE. 


CONVERSION. 

§     3.  Sale  of  Land  under  Order  of  Court. 

§     4. In  General. 

§     8.  Directions  in  Will. 

§     9. In  General. 

§  13.  Reconversion. 

Cross  References. 
See  the  title  CONVERSION,  vol.  3,  p.  409.  and  references  there  given. 
In  addition,  see  post,  TROVER  AND  CONVERSION. 


!  3.  Sale  of  Land  onder  Order  of  Court. 

g  4. In  General. 

Proceeds  Treated  as  Land.— Upshaw  v. 

Upshaw,  180  Ala.  204,  60  So.  804.  See  the 
title  CONVERSION,  §  4,  vol.  3,  p.  410. 
5  S.  Directions  in  Will, 

3  S. In  General. 

Where  a  will  directed  land  to  be  sold 
and    converted    into    money,    equity    will 


consider  'such  land  as  money.     Hibbler  v. 
Oliver,  lfl3  Ala.  369,  69  So.  477. 
§  18.  Reconversion. 

Where  a  will  directed  land  to  be  sold 
and  converted  into  money,  that  certain  of 
the  legatees  purchased  at  the  sale,  using 
their  legacies  in  payment  of  the  purchase 
price,  did  not  constitute  a  reconversion 
into  realty.  Hibbler  r.  Oliver,  193  .^la. 
369,  «»  So.  477. 


CONVICTS. 

I  2.  Crimes: 

§  6.  Contracts  by  Public  Authorities  for  Labor. 

Cross  References. 
See  the  title  CONVICTS,  vol.  3,  p.  414,  and  references  there  given. 
In  addition,  see  post,  CRIMINAL  LAW. 

5  9.  Crimes.  within  ,Code   1907,  S   T0S9.   providing   thi.t 

Murder.— A    person   convicted   of   mur-  murder  in  the  first  degree  by  such  a  con- 

der  in  the  first  degree  and  sentenced  to  be  vict  must  be  punished  by  death.    Johnson 

hanged,  but  afterwards  commuted  by  the  ^^  State.  193  Ala.  79.  63  So.  163. 

governor  to  life  imprisonment,  is  a  con-  Admissibility  of  Evidence  —  Statement 

vict  sentenced  to  imprisonment  for  life,  of  Commutation.^ In  a  prosecution  of  a 
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convict  for  murder,  under  Code  1907,  § 
7089,  providing  that  pny  life  convict  who 
murder  in  tlie  first  degree  shall, 
'  m,  suffer  death,  after  a  copy 
of  Ithe  judgment  sentencing  defendant  to 
death  had  been  admitted  as  evidence,  it 
was  proper  to  admit  as  evidence  the  state- 
ment of  commutation  of  the  punishment 
to  life  imprisonment.     Johnson  v.  State, 

1S3  Ala.  76,  63  So.  163. 

g  6.  Contracta  bjr  Public  Autiioritiei  for 
Labor. 
Authority  of  CommiHioners'  Court  ^ 
"Special  Duty."— Under  Code  1903,  §3311, 


providing  that  in  cases  where  any  special 
duly  required  by  law  is  to  be  performed 
special  terms  of  the  county  commission- 
ers' court  may  be  held,  the  hiring  out  or 
disposition  jof  the  county  convicts,  im- 
posed upon  such  court  by  Code  1907,  vol. 
3,  p.  48»,  is  in  its  nature  a  |"special  duty," 
in  the  performance  of  which  the  court 
mig'ht  authorize  |a  contract  at  a  special 
session.  Thames  v.  State,  12  Ala.  App. 
307,  68  So.  *74. 

"Bigbx  of  Convict  to  DiKharge, — Hux- 
ford  V.  Brown,  7  Ala.  App.  447,  68  So.  271. 
See  the  title  CONVICTS,  §  6  (9),  vol. 
3,  p.  423. 


C<Hner. 

te,  BOUNDARIES. 


CORONERS. 


Cross  Refer 
See  the  title  CORONERS,  vol.  3.  p.  425,  and  references  there  given. 

SUWte — CofutitutlDna]it7'— The  provi-  I  sician  in  good  standing  is  not  unconstitu- 
sion  of  Acts  1915,  p.  858,  that  a  person  tional.  Board  v.  State  (Ala.).  74  So.  364. 
elected  coroner  must  be  a  practicing  phy- | 
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CORPORATIONS. 

I.  Incorporation  and  Organization. 

§     7.  General  Laws. 

§   10. Necessity  and  Amount  of  Capital  Subscribed  and  Paid. 

§   16.  De  Facto  Corporations. 

§   17.  Attacking  Validity  of  Incoiporation. 

§  17  (1)   Persons  Entitled. 

§  17  (2)  Collateral  Attack. 
§   18.  Acts  of  Corporators  and  Promoters. 

§  18  (1)   In  General. 

§  18  (2)  Liability  to  Corporation  and  Stockholders  in  General. 

§  18  (3)   Purchase  of  Property  for  Corporation. 

§  18  (4)   Sale  of  Property  to  Corporation. 
IV.  Capital,  Stock,  and  Dividends. 

(B)  Subscription  to  Stock. 

§  39j^.  Power  to  Issue  Stock. 

§  41.  Contract  of  Subscription  in  General. 

§  44.  Rights  and  Liabilities  of  Subscribers. 

§  45.  Subscriptions  or  Sales  Through  Promoters  or  Agents. 
§  46.  Subscriptions  Obtained  by  Misrepresentation. 

§  46  (1)   Fraudulent   Representations,    and   Reliance  Thereon 
as  Essential  to  Defeat  Subscription. 

§  46  (2)  Absence  of  Fraudulent  Intent. 

§  46   (3)   Matters  of  Opinion. 

§  46  (6)   Sufficiency  of  Evidence  to  Establish  Fraud. 

§  46  (7)   Effect  of  Fraud,  and  Remedies  of  Subscribers. 
§  49.  Withdrawal  or  Cancellation. 
§  53.  Actions  on  Subscriptions. 

(C)  Issue  of  Certificates. 

§  56>i.  Issuance  and  Delivery  in  General 

§  57.  I^sue  for  Unauthorized  or  Insufficient  Consideration. 

§  57J4-  Irregular  or  Erroneous  Issue. 

§  59.  Rights  and  Remedies  as  to  Invalid  Stock. 

(D)  Transfer  of  Shares. 

§  64.  Requisites  of  Transfer  in  General. 
§  65.  Sales.       ' 

§  66. Contract  in  General. 

§  67, ,Rescission. 

§  68. Performance  of  Contract. 

§  68j^. Operation  and  Effect. 

§  69. Warranties  and  Agreements  to  Repurchase. 

§  70. Remedies. 

§  70  (/;)  In  General. 

§  70  (1)  Conditions   Precedent  to  Action  or  Defense. 

§  70  (2)   Pleading. 
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§  70  (3)   E)aniages  or  Amount  of  Recovery. 
§  71.  Pledges. 

§  71   {Zy2)  Title  to  Stock  Pledged. 

§  71   (4)  Priorities. 

§  71   (5)   Pledgees  as  Bona  Fide  Purchasers. 

§  71   (12)  Transfer  of  Stock  by  Pledgee. 

§  71   (13)  Actions  for  Possession  of  Stock  or  Proceeds  There- 
of. 
§  7S'/2.  Evidence  as  to  Transfer. 
§  80.  Eflfect  of  Transfer. 

§  80>4.  In  General. 

§  82. Bona  Fide  Purchasers. 

(E)  Interest,  Dividends,  and  New  Stock. 

§  SZyi.  Interest  on  Shares  and  Dividends. 

§  84.  Rights  and  Remedies  of  Stockholders  as  to  Dividends, 

§  85.  Ordinary  Stock. 

V.  Members  and  Stockholders. 

(A)  Rights  and  Liabilities  as  to  Corporations. 

§     93.  Who  Are  Members  or  Stockholders. 
§    94.  Evidence  of  Membership. 
§  102.  Dealings  with  Corporation. 

(B)  Meetings. 

§  104j^.  Time  and  Place,  and  Adjournment. 
§  105.  Calling  and  Notice. 

(C)  Suing  or  Defending  on  Behalf  of  Corporation. 
§  111.  Right  to  Sue  or  Defend  in  General. 

§  114.  Persons  Entitled  to  Sue  or  Defend. 

(D)  Liability  for  Corporate  Debts  and  Acts. 

§  120.  Constitutional  and  Statutory  Provisions. 
§  122,  Extent  of  Liability  on  Subscription  to  Stock. 
§  125. Stock  Issued  for  Unauthorized  or  Insufficient  Consid- 
eration. 
§  139.  Actions  to  Enforce  Liability. 

§  144. Pleading. 

§  14614.  Execution  and  Enforcement  of  Judgment. 

VI.  Officers  and  Ag'ents. 

(A)  Election  or  Appointment,  Qualification  and  Tenure. 
§  148.  Election  of  Directors. 

§   150.  Appointment  of  Agents. 

§  151.  De  Facto  Officers  and  Agents. 

§  155.  Removal. 

(B)  Authority  and  Functions. 
§  159.  President. 

§  15914.  Treasurer. 

(C)  Rights,  Duties,  and  Liabilities  as  to  Corporation  and  Its  Member*. 
§  162.  Compensation. 
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§  163.  Management  of  Corporate  Affairs  in  General. 

§  164.  Corporate  Property,  Funds,  and  Securities. 

§  166.  Individual  iProfits  or  Benefits  from  Corporate  Business. 

§  167.  Fraud  as  against  Corporation  or  Shareholders. 

§  169.  Actions  between  Shareholders  and  Officers  or  Agents. 

§  169  (H)   In  General. 

§  169  (3)  Action  by  Single  or  Minority  Stockholders. 

§  169  (4)   Bill.  Petition  or  Complaint  in  General. 
Vn.  Corporate  Powers  and  Liabilities. 

(A)  Extent  and  Exercise  of  Powers  in  General. 

§  179.  Scope  of  Corporate  Power  in  General. 

§  179J^,  Powers  Incident  to  Execution  of  Those  Granted. 

§  18S.  Effect  of  Acts  Ultra  Vires  in  General. 

§  189.  Ratification  of  Unauthorized  Acts. 

§  191.  Estoppel  to  Deny  Corporate  Powers. 

§  l93'/i.  Legislative  Regulation. 

§  194j^.  Penalties  for  Wrongful  Acts  or  Omissions. 

(B)  Representation  of  Corporation  by  Officers  and  Agents. 
§  196.  Actual  or  Apparent  Authority. 

§  198.  Representation  of  Different  Corporations  or  of  Corporation 

and  Individual  by  Same  Person. 
§  199.  Use  of  Corporate  or  Individual  Name. 
§  203.  Purchases,  Sales  and  Warranties. 
§  210.  Wrongful  Acts  or  Omissions.  i 

§  212.  Estoppel  to  Deny  Authority  or  Acts  in  General. 
§  213.  Ratification  and  Repudiation. 

§  214.  Notice  to  Officer  or  Agent  as  Affecting  Corporation. 
§  215.  Evidence  as  to  Authority. 

§  215  (1)   Presumptions  as  to  Authority  in  General. 

§  215   (5)   Admissibility  and  Competency  in  General. 

§  215   (8)   Weight  and  Sufficiency. 
§  216.  Questions  for  Jury  as  to  Authority. 

(C)  Property  and  Conveyances. 

§  221,  Conveyances  by  Corporations. 

§  224. Execution. 

§  226.  Effect  of  Conveyances  and  Transactions  Ultra  Vires, 

(D)  Contracts  and  Indebtedness. 

§  228.  Contracts  before  Incorporation  or  Organization. 

§  228j^.  Restrictions  on  Power  to  Contract. 

§  230,  Formal  Requisites  in  General. 

§  231.  Necessity  of  Writing. 

§  232.  Contracts  under  Seal. 

§  249.  Mortgages  and  Trust  Deeds  by  Corporation. 

§  250. Form,  Requisites,  and  Validity. 

§  257.  Rights  and    Liabilities  on  Contracts  and    Securities  Ultra 
Vires. 
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(E)  Torts. 

§  258.  Nature  and  Grounds  of  Corporate  Liability. 
§  260.  Scope  of  Authority  or  Employment, 
§  261.  Willful  or  Malicious  Act. 
§  262K-    Conspiracy. 

(F)  Civil  Actions. 

§  266.  Constitutional  and  Statutory  Provisions. 

§  267.  Venue. 

§  268.  Use  of  Corporate  Name. 

§  270.  Process  and  Notice. 

§  272.  Attachment  and  Garnishment. 

§  275.  Pleading. 

§  276. In  General. 

§  277. Allegation  and  Denial  of  Corporate  Existence. 

§  T71  ( 1 )   In  Action  by  Corporation. 

§  211  (2)  In  Action  against  Corporation. 

§  278. Defense  of  Ultra  Vires. 

§  280. Signature,  Verification  and  Accompanying  Affidavits. 

§  281. Issues,  Proof  and  Variance. 

§  283.  Trial. 

§  284.  Judgment  or  Decree. 
Vm.  Insolvency  and  Seceivers.' 

§  288.  What  Constitutes  Corporate  Insolvency. 

i§  289.  Conveyances  When  Insolvent  or  in  Contemplation  of  Insolvency. 

§  291 J^.  Remedies  of  Member  or  Stockholders  in  General. 

§  292.  Remedies  of  Creditors  in  General. 

§  293.  Creditors'  Suits. 

§  295.  Appointment  of  Receiver. 

§  296. Grounds. 

§  296  (1)  In  General. 

§  296  (2)   Insolvency  and  Preference  of  Creditors. 

§  298. Parties  on  Application. 

§  299. Proceedings. 

§  301. Effect. 

§  303.  Priorities  of  Claims. 
X.  Consolidation. 

§  310>^.  Assent  of  Stockholders. 

§  311.  Rights  and  Remedies  of  Dissenting  Stockholders. 
§  312.  Status  of  Original  and  Consolidated  Corporations. 
§  315.  Actions  by  or  against  Consolidated  Corporation. 
XI.  Dissolution  and  Forfeiture  of  Franchise. 
§  316,  Causes  and  Grounds  in  General. 
§  317.  Invalid  or  Fraudulent  Corporation. 
§  319.  Nonuser  or  Surrender  of  Franchise. 
§  320.  Misuse  of  Franchise  or  Powers. 
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§  322.  Violation  of  Charter  or  Statute. 

§  324.  Insolvency  or  Nonpayment  of  Debts. 

§  330.  Proceedings  to  Enforce  Dissolution  or  Forfeiture. 

I  331. By  or  in  Name  of  State  or  Public  Officers. 

§  332. By  Members  or  Officers  of  the  Corporation. 

§  Zi2  (1)   In  General. 

§  332  (3)  Parties. 

g  Zn  (4)  Pleading. 
§  333.  Effect  of  Dissolution  in  General. 
§  iZy.  Collection  of  Unpaid  Subscriptions. 
§  33SJ^.  Distribution  among  Stockholders. 
§  339.  Actions  by  or  against  Corporation  after  Dissolution. 
Xn.  Foreign  Corporations. 

§  347.  Carrying  on  Business  within  State. 

§  347  (1)  In  General. 

§  347  (2)   Soliciting  Business. 

§  347  (2J^)   Soliciting  Stock  Subscriptions. 

§  347  (3)  Isolated  Transactions. 

§  347  (5)  Taking  Notes  for  Goods  Sold  or  Other  Consideration. 

§  347  (6)  Contracts  Not  Made  or  to  Be  Performed  Wholly  with- 
in State. 
§  34S.  Comp4iance  with  Requirements  in  General. 
§  354.  Contracts. 

§  354  (3)   Complying  with  Statutory  Requirements  and  Obtaining 
Permission  to  Do  Business. 

§  354  (4)  Failure  to  Designate  Agent  and  Place  of  Business. 
§  356.  Right  to  Sue. 
§  357.  Actions  by  or  against. 

§  359. Venue. 

§  361. Process. 

§  363. Pleading. 

§  363  (2)   Residence  of  Parties  and  Place  Where  Cause  of  Action 
Arose. 

§  363  (3)   Compliance  or  Noncompliance  with  Statutory  Require- 
ments in  General. 

Cross  References. 

See  the  title  CORPORATIONS,  vol.  3.  p.  «7,  and  references  there  given. 

In  addition,  see  ante,  ASSOCIATIONS;  BANKS  AND  BANKING;  CONSTITU- 
TIONAL LAW;  post.  GARNISHMENT;  MASTER  AND  SERVANT;  MUNICI- 
PAL CORPORATIONS;  RAILROADS;  RECEIVERS;  WATERS  AND  WATER- 
COURSES. 

As  to  quo  warranto  to  prevent  usurpation  of  corporate  franchises  or  chartert  and 
correct  abuses  thereof,  see  post,  QUO  W.\RRANTO.  As  to  mandamus  to  enforce 
duty  to  warn  of  annual  election  of  officers,  see  post,  MANDAMUS.  As  to  failure  of 
corporation  to  comply  with  conditions  of  doing  business  in  state  as  defense  to  pros- 
ecution of  agent  for  embezzlement,  see  post,  EMBEZZLEMENT. 
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I.  INCORPORATION  AND  ORaANI- 
ZATION. 

§7.  General  jLaws. 

§  10. NeccBBity  and  Amount  of  Capi* 

tal  Subscribed  and  Paid. 

In  General.— Floyd  v.  State.  177  Ala. 
160,  S9  So.  2B0.  See  the  title  CORPORA- 
TIONS, S  10,  vol.  3,  p.  444. 

Evasive  Compliance. — Floyd  v.  State, 
177  Ala.  169,  59  So.  280.  See  the  title  COR- 
PORATIONS, §  10,  vol.  3,  p.  444, 

Promoter's  Valuation  of  Property  Re- 
ceived in  I4eu  of  Cash. — Floyd  v.  State, 
177  Ala.  169,  59  So.  280.  See  the  title 
CORPORATIONS,  §  10,  vol.  3,  p.  444. 
§  IS.  De  Facto  Corporations. 

See  post,  "Persons  Entitled,"  §  IT  (1). 

The  irregularity  in  the  organization  of 
a  consolidated  corporation,  formed  bffore 
one  of  the  constituent  corporations 
amended  its  charter,  so  as  lo  be  permitted 
to  consolidate,  under  Code  1907.  §  3481, 
subd.  11,  does  jiot  prevent  a  consolidated 
corporation  from  being  at  least  a  de  facto 
corporation  whose  organization  could  be 
attacked  only  by  the  slate.  Alabama  Fi- 
delity Mortg.,  etc.,  Co.  v.  Dubberly  (Ala.), 
73  So.  911. 

§  17.  Attacking  Validity  of  Incorporation. 
§  17  (1)  Persons  Entitled. 

Where  a  corporation  could  be  law- 
fully created,  and  a  'bona  fide  and  coU 
orable  attempt  is  made  to  do  so,  a  de 
facto  corporation  results,  whose  exist- 
ence and  powers  can  not  be  questioned 
in  law  or  equity,  except  by  direct  pro- 
ceeding in  the  name  of  the  state.  .\la- 
tjama  Fidelity  Mortg..  etc.,  Co.  v.  Dub- 
berly (Ala.),  73  So.  911. 

A  de  facto  corporation,  formed  by  the 
consolidation  of  two  other  corporations, 
can  be  attacked  by  a  stockholder  in  one 
of  the  constituent  companies  for  fraud 
of  the  common  directors  of  the  consoli- 
dated corporations  notwithstanding  the 
rule  thai  the  organization  of  a  de  facto 
corporation  can  be  attacked  only  by  the 
state.  Alabama  Fidelity  Mortg..  etc..  Co. 
V.  Dubberly  (Ala.),  73  So.  911. 
§  17  (a)  CoUateral  Attack. 

Right  of  Collateral  Attack — Direct  At- 


Uct—Floyd  V.   State,    177    Ala.  189.    89 
So.     280.     See     the     title     CORPORA- 
TIONS, §  17  (2),  vol.  3,  p.  449. 
§   1$.  Acts  of  Coiporators  and  Promot- 

era. 
§  IS  (1)  In  General 

In  GeneraL— Moore  v.  Warrior  Coal, 
etc.,  Co.,  178  Ala.  234,  59  Sc.  219.  See 
the    title    CORPORATIONS,   %    IS    (1), 


.   449. 


§  IS  (S)  LUbiUty  to  Corporation  and 
Stockholders  in  General. 

In  General^Moore  v.  Warrior  Coal, 
etc.,  Co.,  ITS  Ala.  234,  59  So.  319.  See 
the  title  CORPORATION'S,  5  18  (!), 
vol.  3,  p.  450, 

Where  promoters  of  a  holding  corpo- 
ration practicing  a  legal  fraud  secured 
more  stock  than  they  were  entitled  to, 
but  on  demand  returned  it  to  the  corpora- 
tion, stockholders  could  not  in  their  ac- 
tion for  apportionment  of  such  stock  ob- 
ject to  the  settlement  with  the  promot- 
ers for  less  than  the  amount  of  dividend) 
paid.     Lyons  v.  Webster,  19T  Ala.  654,  73 

So.    337. 

Consolidation— Duties  of  Promoters 
Estoppel  of  Stockholders.— Where  stock- 
holders in  two  breweries  for  the  pur- 
pose of  consolidation  organized  a  third 
brewing  corporation,  and  some  of  them 
agreed  to  accept  a  certain  num^ber  of 
shares  of  stock  in  exchange  for  their 
shares,  but  the  promoters  of  the  new 
corporation  secured  a  greater  number  of 
shares  than  the  others  agreed  to  accept 
and  retained  the  excess,  their  action  was 
a  legal  fraud  upon  the  new  corporation; 
llieir  relation  to  it  being  of  fiduciary 
character  and  calling  for  the  utmost  can- 
dor.    Lyons  v.  Webster,  197  Ala.  654,  7! 

So.    337. 

In  such  case  where  the  new  corpora- 
tion discovering  the  fraud  demanded  re- 
turn of  the  excess  shares,  the  promoter 
in  an  action  by  the  old  corporation 
stockholders  was  not  estopped  to  show 
the  better  title  of  the  new  corporation. 
Lyons  V.  Webster,  19T  Ala.  654,  73  So. 
337. 

The  doctrine  that  there  can  be  no  re- 
■ciasion  of  a  contract  witfaent  restora- 
tion of  all  the  rescinding  party  received 
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thereunder,  docs  not  apply  where  pro- 
moters of  a  corporation  practiced  a  legal 
fraud  and  secured  a  greater  number  of 
shares  than  they  were  entitled  to,  and 
(he  corporation  then  deitAnded  return 
and  cancellation  of  the  additional  shares. 
Lyons  V.  Webster,  197  A\fi.  654,  73  So. 
337. 

I  W  (3)  Purchase  of  Property  for  Cor- 
poration. 
In  General, — McQuiddy     Printing    Co. 
T.   Head.    7   Ala.    App.    384.   62   So.     387. 
5ee  the    title    iCORPO  RAT  IONS.    §    18 

(3).  vol.  3,  p.  450. 

}  le  (*)  Sale  of  Property  to  Corporation. 

Where  holders  of  option  contract  to 
purchase  land  on  which  they  had  paid 
JiM  formed  corporation,  putting  in  land 
as  worth  $12,500.  and  they  had  agreed  to 
pay  $9,500  for  it,  they  were  not  liable  to 
the  stockholders  as  for  fraud,  since  their 
contract  was  of  some  value,  Masberg 
V.  Granville  (Ala.),  75  So.  154. 

IV.  CAPITAL,  STOCK,  AND  DIVI- 
DENDS. 

(B)  SUBSCRIPTION  TO   STOCK. 
}  S^.  Power  to  Ihuc  Stock. 

In  view  of  Code  1907,  §  3479,  providing 
that  preferred  slock  in  no  case  exceed- 
inf  two-thirds  of  the  capital  stock  paid 
in  money  may  be  issued,  where  a  cor- 
poration with  authorized  capital  stock 
of  $3,000  in  equal  parts  of  common  and 
preferred  stock,  of  which  only  $1,000  -was 
paid  in,  issued  on  the  same  day  succeed- 
ing incorporation  on  a  mere  forma!  in- 
crease f,f  stock  preferred  stock  of 
tiOO.OOO,  the  issue  was  unauthorized  and 
void.  Heide  f.  Capital  Securities  Co. 
(Ala.),  76  So,  313. 
$  tl.  Contract  of    SubBcription   in   Gen- 

eraL 
S  44. Rights  and  Liabilities  of  Sub- 
Tender  ttf  Stock. — In  an  action  for 
breach  of  contract  to  deliver  corporate 
stock,  a  tender  at  the  trial  of  stock,  which 
had  become  worthless,  would  not  satisfy 
plaintifTs  claim  for  damages.  Mutual 
Loan  Soc.  v,   Stowe   (Ala.  App.),  73  So. 


203;  Mutual  Loan  Soc.  v.  Leonard  (Ala. 

App.),   73   So,    1005.       ■ 

Sufficiency  bf  Evidence. — In  an  action 
for  breach  of  contract  to  deliver  corporate 
stock  evidence  held  sufficient  to  support 
a  verdict  for  plaintiff  and  justify  the  re- 
fusal of  a  new  triaL  Mutual  Loan  Soc. 
V.  Stowe  (Ala.  App.),  73  So.  202. 

Instruction. — In  an  action  for  breach 
of  a  contract  to  deliver  corporate  stock, 
where  defendant  conceded  the  right  to 
recover  at  least  nominal  damages,  an  in- 
struction that,  if  the  jury  believed  that 
defendant  treated  plaintiff  as  a  stock- 
holder by  paying  dividends  and  the 
plaintiff  accepted  same,  plaintiff  would 
not  be  entitled  to  recover,  was  prop- 
erly refused.  Mutual  Loan  Soc.  v.  Stowe 
(Ala.  App,),  73  So.  803. 

Questions  for  Jury. — In  an  action  for 
breach  of  contract  to  deliver  corporate 
stock,  the  value  of  the  stock  at  the  time 
the  contract  was  breached  held  for  the 
jury.  Mutual  Loan  Soc.  v.  Stowe  (Ala. 
App.),  73  So.  202. 

In  an  action  for  breach  of  contract 
to  deliver  corporate  stock,  alleged  to 
have  been  made  .with  an  agent  of  the 
corporation,  evidence  of  breach  of  the 
contract  held  sufficient  to  go  to  the  jury. 
Mutual  Loan  Soc.  v.  Stowe  (Ala.  App.), 
73  So.  803.  ( 

In  an  action  for  breach  of  contract  to 
deliver  stock,  alleged  to  have  6een  made 
with  an  agent  of  the  corporation,  evi- 
dence of  an  alleged  payment  to  the  agent 
held  insufKcient  to  take  to  the  jury 
counts  for  money  had  and  received. 
Mutual  Loan  Soc.  v.  Stowe  (Ala.  App.), 
73  So.  803. 

Measure  of  Damages. — In  an  action 
tor  breach  of  contract  to  deliver  stock, 
the  measure  of  damages  iwould  be  the 
market  value  of  the  stock  as  it  existed 
when  the  breach  occurred,  and  not  nec- 
essarily what  the  plaintiff  paid  for  it. 
Mutual  Loan  Soc,  v.  Stowe  (Ala.  App.), 

,73   So.   803. 

§   4S.    Subscriptions    or    Sales   Through 
Promoters  or  Agents. 

Where  plaintiff  paid  defendant's  agent 
for  stock  which  Tie  did  not  get,  if  any 
act  of  rescission  on  his  part  was  neces- 
sary, bringing  of  suit  to  recover  money' 
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fiaid  served  that  purpose.     Uulual  Loan 
Soc.  V.  iLeston   (Ala.),  79  So.  17. 

Qnestion  for  Jury.— Where  there  was 
no  authenticated  certificate  of  stock  to 
■how  that  plaintiff  was  a  stockholder  in 
defendant  corporation  and  there  was 
evidence  that  defendant  ]had  denied 
plaintiff's  ownership  of  stock,  contending 
that  an  agent  had  received  the  money 
with  which  the  plaintiff  intended 
to  pay  for  the  stock  and  embezzled  it 
to  the  plaintiffs  loss,  it  can  not  be  said 
as  a  matter  of  law  that  plaintiff  had  not 
the  right  to  recover  the  money  so  paid  to 
the  agent  for  stock  which  he  did  not  get; 
hence  the  court  erred  in  giving  the  gen- 
eral affirmative  charge  for  defendant  at 
the  trial,  and  properly  set  a  judgment  for 
plaintiff  aside  and  granted  a  new  trial. 
Mutual  Loan  Soc.  v.  Leston  (Ala.),  76 
So.  17. 

f  M.  SubecriptioTM  Obtained  by  Hisrep* 
retentation. 

§  46  (1)  Fraudulent  RepreaentationB, 
and  Reliance  Thereon  as  Easential  to 
Defeat  Subscription. 

False  RepresenUtion  Hade  to  Third 
Party  in  Presence  of  Subscriber. — South- 
ern States  Fire,  etc.,  Ins.  Co.  v.  Cromar- 
tie,  181  Ala.  295,  61  So.  907.  See  the  title 
CORPORATIONS.  §  46  (l),  vol.  3,  p. 
463. 
f  M  (3)  Absence  of  Fraudulent  Intent 

A  court  of  equity  has  concurrent  ju- 
risdiction with  a  court  of  law  to  enable 
a  buyer  of  corporate  stock  to  recover  the 
money  paid,  where  the  purchase  was  in- 
duced Iby  fraud,  and  in  such  suit  it  is  not 
necessary  to  prove  fraudulent  intent, 
but  innocent  acts  or  misrepresentations 
are  sufficient.  King  v.  Livingston  Mfg. 
Co.,    198  lAla.    269,    ftS    So.    897. 

S  M  (S>  Hatters  of  Opinion. 

Burden  of  Proof.  —  Southern  States 
Fire,  etc.,  Co.  v.  De  Long,  178  Ala.  110, 
S9  So.  61,  See  the  title  CORPOR-A-' 
TIONS.  I  46  <3l,  vol.  3,  p.  464. 
§  M  (6)  SufKciency  of  Evidence  to  Es- 
tablish Fraud. 

In  General.  —  Southern  States  Fire, 
etc..  Co.  V.  De  Long.  178  Ala.  110.  59  So. 


61.  I  See  the   title    CORPORATIONS.  ! 
46  1(6).  vol.  3.  p.  465. 

§  4S  (7)   Effect  tof  Fmud,  and  Remedies 
of  Subscribers. 

Bill  tot  jRescission. — Averments  of  a 
bill  against  a  corporation  and  some  of 
its  stockholders  to  rescind  a  purchase  of 
stock  in  defendant  corporation  for  fraud 
must  be  clear,  definite,  and  certain,  and 
state  facts  to  show  fraud,  and  not  mere 
conclusions.  Drennen  v.  Cooper  (Ala.), 
76  So.  94. 

Bill  for  rescission  of  stock  subscrip- 
tion for  fraud  against  corporation  in 
hand  of  receiver  or  assignee  must  show 
f:omplainant  acted  prompfly  after  dis- 
covery, was  not  guilty  of  laches  or  neg- 
ligence, and  did  not  ratify  the  contract 
or  waive  fraud,  or  receive  benefits  as 
stockholder.  Stone  v.  Walker  (Ala.),  77 
So.  55i. 

Same— Failure  to  Offer  to  Do  Equity." 
—A  bill  to  cancel  a  subscription  to  the 
stock  of  a  corporation  for  fraud  is  not 
demurrable  in  failing  to  offer  to  do 
equity,  where  it  alleged  that  the  com- 
plainant had  received  no  profits  from  his 
subscriptions.  Wiseola  Co.  v.  Moore. 
187  ,Ma.  163,   65   So.   398. 

Same— Bai  Containmg  Equity.  —  A 
bill  to  cancel  a  subscription  to  stock  in 
a  corporation,  which  alleged  that  the 
corporation,  through  its  agents,  fraudu- 
lently misrepresented  the  amount  of 
the  paid-up  capital  stock,  that  no  certif- 
icates had  ever  been  'issued,  and  that 
plaintiff  was  denied  the  right  to  partici- 
pate in  the  meetings  of  the  stockholders 
or  to  share  in  the  profits  of  the  cor- 
poration, contains  equity.  Wiseola  Co. 
V.  Moore,  187  .\!a.  163,  65  So.  398. 

Same— Bill  Hdd  Demurrable.— A  bill 
against  a  banking  corporation  and  some 
of  its  stockholders  to  rescind  a  purchase 
of  stock  for  fraud  is  demurrable,  where 
it  shows  that  neither  the  corporation 
nor  one  who  made  fraudulent  represen- 
tations received  the  benefit  of  the  sale, 
and  that  those  who  received  it  did  not 
make  representottons,  and  does  not 
clearly  allege  whether  the  one  who  made 
fraudulent  representations  was  agent  of 
those  who  received  the  consideration,  of 
the  bank,  of  the  purchaser,  or  was  acting 
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for  himself.  Drennen  v.  Cooper  (Ala), 
T6  So.  94. 

j  U.  Withdrawal  or  Cancellation. 

See  ante,  "Effect  of  Fraud,  and  Rem- 
tdies  of  Subscribers,"  5  *6  (7). 

S  B3.  Actions  »n  Sid»criptions. 

PleadinK— Tiiut««'B  Bill  to  Recover 
Unpaid    Stock    Subscripdona — Equity.  — 

A  bill  |by  the  trustee  in  bankruptcy  of 
an  insolvent  corporation  to  recover  un- 
paid stock  subscriptions,  averred  that  it 
was  recited  in  the  corporation  papers 
dial  all  of  the  Stock  subscribed  was 
paid  in  full  in  cash,  that  the  trustee  be- 
lieved and  charged  that  a  defendant  had 
never  paid  for  shares  for  which  he  sub- 
scribed, 3nd  that  he  owed  the  corpora- 
tion or  the  trustee  $9,«00,  or  a  large  part 
thereof,  and  so  on,  substantially,  with 
reference  to  the  other  defendants.  Held, 
that  the  trustee  was  entitled  to  maintain 
Ae  bill,  construed  to  mean  that  the  cor- 
poration -papers  contained  a  history  of 
corporation  transactions  and  showed  a 
Status  of  corporate  commitial  estopping 
the  corporation  to  allege  that  anything 
more  was  due  from  defendants  on  their 
snbscription  contracts,  and  so  inhibiting 
the  maintenance  of  an  action  at  law  by 
the  bankrupt  corporation,  though  other- 
wise the  bill  would  be  without  equity 
on  the  ground  that  the  trustee  had  an 
adequate  remedy  at  law.  Porter  v. 
Hughes  (Ala.),  7S  So.  400. 

Where  a  bill  to  enforce  defendant's 
liabihty  on  a  contract  for  subscription 
to  the  stock  of  a  corporation  alleged  that 
the  corporation  was  insolvent  and  that 
its  debts  exceeded  the  amount  due  on 
such  contract,  the  bill,  though  averring 
cancellation  of  the  contract  or  a  release 
to  defendant  by  a  majority  of  the  share- 
holders of  liability  on  the  contract,  is 
not  demurrable  for  the  reason  that  any 
surplus  would  be  distributed  to  such 
shareholders.  Hundley  v.  Hewitt,  195 
Ala.  647,  71  So.  419. 

(C)  ISSUE  OF  CERTIFICATES. 
5  h;^.  Issuance  and  Delivery  in  General. 
It   is   no   defense   to   a   note  given   in 
payment    for    corporate     stock   that    the 


certificate  of  stock  had  not  been  deliv- 
ered, unless  there  was  demand  made  for 
the  certificate,  since  the  cerlihcate  is 
only  evidence  of  the  stock  and  not  the 
stock  itself  and,  therefore  a  plea,  alleg- 
ing failure  to  deliver  but  not  a  demand, 
is  demurrable.  Jefferson  County  Sav. 
Bank  V.  Compton,  193  Ala.  16.  68  So. 
261. 

§  57.  Issue  for  Utuuthorised  or  ItuufB- 
dent  Consideration. 
Constitutionsl  and  SUttsfory  Frcvl- 
siODB^ — Const.  1901,  S  234,  and  Code  1907, 
g  3467,  prohibiting  a  corporation  from 
issuing  stock  except  for  money,  labor 
done,  or  property  actually  received,  and 
making  all  fictitious  increase  of  stock 
void,  prevent  a  court  from  aiding  in  the 
enforcement  of  any  contract  the  execu- 
tion of  which  involves  a  disregard  of 
the  provision,  and,  so  far  as  it  is  appro- 
priate to  protect  stockholders  from  im- 
proper discriminations  in  accepting  pay- 
ment for  stock,  the  provision  will  be 
given  such  effect  as  to  accomplish  this 
purpose.     Minge  v.   Clark,   190  Ala.  388, 


67  iJ 


.   510. 


Contract  Held  Invalid.  —  A  contract 
contemplated  that  practically  all  of  the 
paid-in-capital  of  a  corporation,  amount- 
ing to  $18,000,  should  be  distributed  to 
the  stockholders,  and  the  capital  stock 
of  $50,000  should  be  reduced  to  $38,000, 
and  that  the  new  stock,  which  had  but 
little,  if  any,  real  value,  should  be  sold 
to  defendant  for  a  substantial  price. 
Held,  that  the  contract  of  sale  was  in- 
valid, as  involving  an  issue  of  stock 
within  the  prohibition  of  Const.  1901,  § 
234,  and  Code  19OT,  g  3467,  declaring 
that  no  corporation  shall  issue  Stock  ex- 
cept for  money,  labor  done,  or  property 
actually  received,  and  plaintiff  could  not 
sue  for  defendant's  breach  of  the  con- 
tract. Minge  V.  Clark,  190  Ala.  388,  67 
So.  510. 

§  S7^.  Irregular  or  Erroneous  Issue. 

Where  the  issuance  of  preferred  stock 
was  in  direct  violation  of  Code  1907,  § 
34T9.  stock  obtained  by  a  purchaser  is 
void,  confers  no  rights,  and  subjects  him 
to  no  liabilities.  Heide  v.  Capital  Se- 
curities Co.  (Ala.),  76  So.  313. 
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§  S9.  Rights  and  Remedies  as  to  Invalid 
Stock. 

An  issue  of  preferred  stock,  void  un- 
der Code  1607,  §  3479,  may  'be  attacked 
by  the  purchaser  of  the  stock  as  well  a3 
by  the  state  or  the  common  stockhold- 
ers. Heide  v.  Capital  Securities  Co. 
(Ala.),  76  So.. 313. 

PiTchaser  of  stock  void  under  Code 
1907,  §  3«7fl,  could  not  be  denied  recov- 
ery on  theory  that  contract  vi'as  ex- 
ecuted, though  ultra  vires.  Heide  v. 
Capital  Securities  Co.  (Ala.).  76  So.  313. 

Where  the  purchaser  of  stock  the  is- 
suance of  which  was  void  had  received 
two  semi-annual  dividends  and  offered 
to  surrender  his  certificate  and  demanded 
a  return  of  his  money,  his  mere  failure 
specifically  to  announce  that  the  divi- 
dends would  ibe  returned  could  not  de- 
feat his  action.  Heide  v.  Capital  Securi- 
ties Co.  (Ala.).  76  So.  313. 

(D)  TRANSFER  OF  SHARES. 

§  64.   Requisites  of  Transfer  in  General. 

In  General.— McGo win  v.  Dickson,  18S 
Ala,  161,  62  So.  685.     See  the  title  COR- 
PORATIONS. §  64,  vol.  3,  p.  47S. 
§  85.  Sales. 
§  66.  — -  Contract  in  General. 

Construction. — A  contract  of  sale  of 
corporate  stock,  which  provides  that  the 
stock  shall  be  paid  for  in  dividends  of 
the  corporation  after  payment  of  its 
present  indebtedness,  that  the  price  shall 
bear  interest  only  after  accrual  of  divi- 
dends, that  in  the  event  the  seller  shall 
desire  to  sell  his  interest  in  the  corpora- 
tion within  a  specified  time  he  shall  ihavc 
an  option  to  purchase  the  buyer's  stock 
for  a  specified  jsum,  and  that  on  the 
buyer  voluntarily  severing  his  connection 
with  the  corporation  within  the  speci- 
fied time  he  shall  surrender  the  stock, 
makes  payment  of  the  price  from  accru- 
ing dividends  after  discharge  of  the  in- 
debtedness a  condition  precedent  to  any 
obligation  on  the  seller  to  transfer  the 
stock  or  to  any  right  in  the  buyer  to  re- 
quire a  transfer.  McCormick  v,  Badham, 
191  Ala.  339.  67  So.  609. 

StatemenU  Held  Not  False  Represen- 
tattons. — Statements,  made  by  the  agent 


company  to  induce  the 
of  notes  in  payment  of  cor- 
porate stock,  that  if  the  subscriber  would 
purchase  stock  in  the  company  such  stock 
would  pay  him  annual  dividends  of  at  least 
IS  per  cent.,  and  that  he  would  not  have 
to  actually  pay  the  notes,  but  that  they 
would  be  paid  from  such  dividends,  was 
a  statement  of  the  opinion  of  the  agent 
and  not  a  representation  which  would 
be  a  defense  to  an  action  on  tbe  notes, 
or  a  renewal  thereof.  Armstrong  v. 
Walker  (Ala.),  78  So.  280. 

§  67. Rescission. 

Right  to  Rescind.— The  mere  failure 
of  the  purchaser  of  corporate  stock  to 
pay  notes  for  deferred  payments  there- 
on ia  no  ground  for  rescission  of  the 
contract,  in  the  absence  of  stipulations 
to  that  effect  in  the  contract,  or  in  the 
absence  of  provisions  to  the  effect  that 
the  payment  of  the  notes  should  be  a 
condition  precedent  to  a  consummation 
of  the  sale.  Smith  &  Sons  v.  Securities 
Co.  (Ala.),  73  So.  898., 

§  88.  Performance  of  Contract. 

In  General, — McGowin  v.  Dickson,  ISl 

Ala.  |161.  63  So.  685.     See  the  title  -COR- 
PORATIONS, §  68,  vol.  3,  p.  476. 

g  9BH'  Operation  and  Effect. 

Under  a  contract  for  the  sale  of  the 
capital  stock  of  a  corporation,  which 
iprovided  that  the  company's  'bills  and 
accounts  receivable  for  sales  prior  to  a 
certain  date  should  belong  to  th'e  seller, 
rebates  paid  by  a  railroad  company  jto 
the  corporation  under  order  of  the  In- 
terstate jCommerce  Commission  did  not 
come  within  the  phrase  "accounts  for 
sales,"  since  the  word  "account,"  when 
employed  in  connection  with  the  term 
"sale,"  signifies  the  obligation  of  a  buyer 
to  a  seller.  Twin  Tree  Lumber  Co.  v. 
Ensign,  193  Ala.  113,  69  So.  53S. 

§  68. |Warranties  and  Agreements  to 

Repurchase. 

Where  defendant  sold  corporate  stock, 
agreeing  that  if  plaintilT  on  the  following 
December  desired  to  sell  he  would  re- 
purchase at  par,  time  is  of  the  essence 
of  the  contract,  and  an  agreement  ex- 
tending   the    time    works    a    substantial 
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modification.  Sibley  v.  (Barclay, 
App.  422,  70  So.  201. 
I  m  ~—  Remedies, 
i  TO  (J4>  In  Genetal. 

A  buyer  of  corporate  stock,  with  right 
(0  demand  a  transfer  on  payment  of  the 
price  out  of  dividends  within  a  speci- 
fied period,  agreed  shortly  before  the 
expiration  of  the  period  that  the  seller 
might  sell  the  stock  to  a  third  person 
and  account  for  the  price  obtained.  The 
seller  sold  the  stock,  but  refused  to  ac- 
count. Held,  that  the  promise  of  the 
seller  to  account  was  supported  by  a 
consideration  consisting  of  the  buyer's 
surrender  of  his  right  to  demand  a  trans- 
fer of  the  stock  on  payment  therefor 
from  dividends,  and  the  buyer  could 
enforce  the  promise  unless  he  consented 
to  a  rescission  of  the  sale  made  by  the 
seller.     McCormick  v.   Badham,   191   Ala. 

339.  67  So.  609. 

i  70  (1)  Conditions  Precedent  Vo  Action 
or  DefcnK. 
In   General.   —    McGowin    v.    Dickson, 

182  Ala.  161,  62  So.  685.  See  the  title 
CORPORATIONS,  §  70  (1),  vol.  3,  p. 
)T6. 

Where  a  seller  of  corporate  stock,  to 
be  paid  for  in  dividends  of  the  corpora- 
tion  after  discharge  ot  a  [present  in- 
debtedness, sold  the  stock  to  another  be- 
fore payment  of  the  price,  he  did  not 
thereby  relieve  the  buyer  of  the  obliga- 
tion to  pay  the  price  from  dividends,  and 
the  buyer  could  not  maintain  an  action 
for  breach  of  contract  without  first  per- 
forming the  condition  precedent  of  pay- 
ing the  price  from  dividends.  McCor- 
mick !■.  Badham,  191  Ala.  339,  67  So.  609. 
i  70  (a)  PleadinK. 

In  General.— Friddle  v.  Braun,  IHO 
Ala.  5S6,  61  So.  59.  See  the  title  COR- 
PORATIONS, §  70  (2),  vol.  3,  p.  4T6. 

A  complaint,  averring  plaintifFs  pur- 
chase of  corporate  stock  from  defendant 
in  consideration  of  his  agreement  to  re- 
purchase it  on  a  fixed  date,  and  alleging 
plaintilTs  desire  and  offer  to  sell,  but  de- 
fendant's refusal,  states  a  good  cause  of 
action.  Sibley  v.  Barclay,  14  Ala.  App. 
422,  70  So.   aoi. 


§  70  ($)  Damages  or  Amount  of  Recov- 
ery. 

In  an  action  for  breach  of  a  contract 
to  repurchase  corporate  stock,  where  the 
time  for  repurchase  had  been  extended, 
damages  must  be  assessed  on  the  basis 
of  the  value  of  the  stock  at  the  time  of 
breach  and  not  at  the  lime  originally 
fixed.  Sibley  v.  Barclay,  14  Ala.  App. 
422,  70  So.  201. 

Although  seller  agreed  to  sell  stock  of 
plaintifT  buyer  to  third  person,  and  ac- 
count for  stipulated  price  obtained, 
plaintiff,  in  absence  of  showing  as  to 
what  seller  would  have  realized  by  forc- 
ing third  person  to  perform  or  that 
amount  stipulated  was  realized  by  sale 
made,  could  only  recover  market  value. 
McCormick  v.  Badham  (Ala.),  77  So.  73«. 
§  71.  Pledces. 
§  71  (VA)  Title  to  Stock  Pledsed. 

Equitable  title  is  passed  to  pledgee  by 
simple  delivery  of  stock  certificate.  Bank 
V.  Utiited  States  Fidelity,  etc.,  Co.  (Ala.), 
75  So.  168. 

Bank's  lien  on  stock  of  other  bank, 
effected  by  hypothecation  brought  to 
notice  of  such  other  bank,  could  not  be 
impaired  by  subsequent  dealings  of  other 
bank  with  pledgor.  Bank  r.  American 
Nat.  Bank  <Ala.).  7S  So.  310. 
§  71  (4)  Priorities. 

In  action  against  a  corporation  to  fix 
a  lien  on  stock  standing  in  the  name  of 
one  who  had  put  it  up  as  collateral,  the 
corporation  claiming  a  prior  lien  under 
Code  1907.  §  3476,  whether  corporation 
was  chargeable  with  a  limited  purpose  for 
which  the  stockholder  had  received  a> 
transfer  of  the  stock  from  another,  who 
was  not  a  party  and  was  not  complain- 
ing was  a  matter  in  which  complainant 
could  have  no  interest.  Mobile  Towing, 
etc.,  Co.  V.  First  Nat.  Bank  (Ala.),  78 
So.  797. 

§  71   (S)   Pledgees    as    Bona    Fide    Pur- 
chasers, 

A  pledgee  who  accepted  a  pledge  of 
corporate  stock  as  security  for  the 
amount  then  due  from  the  pledgor  is 
not  a  purchaser  for  value;  but,  if  such 
pledgee      thereafter      extended      further 
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credit   on    the    security,    though    not    the 
«ole    security    of    the    pledge,    it    became 
a  purchaser  for  value.     Bank  v.  Thomp- 
son, 1«6  Ala.  600.  6S  So.  147. 
§  71  (la)  Transfer  of  Stock  by  Pledgee. 

Where  the  owner  of  corporate  stock 
indorsed  it  in  blank  and  delivered  it  to 
a  copartnership  to  be  pledged  under  cer- 
tain restrictions,  she  thereby  gave  to  the 
partnership  the  indicia  of  authority  to 
make  any  disposition  of  the  stock,  and  a 
purchaser  tor  value  without  notice  of 
the  restrictions  upon  the  authority  is  not 
affected  by  such  restrictions.  Bank  v. 
Thompson,  18«  Ala.  600,  6S  So.  147. 
S  71  (1$)  Actions  for  Fossesiion  of  Stbck 
or  Proceeds  Thereof. 

Bill  Containing  Equity.— Bill  for  ac- 
counting by  administratrix,  against  one 
to  whom  intestate  pledged  corporate 
stock  as  collateral,  alleging  that  he  by 
fraudulent  answers  prevented  a  redemp- 
tion, subsequently  sacrificed  it  at  an  un- 
authorized sale,  and  procured  it  at  a 
price  less  than  he  could  by  proper  and 
timely  sale,  and  refused  to  account  even 
for  the  surplus  over  debt,  held  to  con- 
tain equity.     Adams  v.  Adams  (Ala.),  73 

So.  »84, 

AdmuBibilitjr  of  Evidence. — In  an  ac- 
tion to  recover  corporate  stock  which 
had  been  pledged  to  a  bank  by  a  copart- 
nership of  which  plaintiff's  husband  was 
a  member,  where  defendant  relied  upon 
the  authority  to  sell  the  stock  given  by 
the  original  pledgee,  evidence  that  plain- 
tiffs husband  had  authorized  his  part- 
ner, after  the  original  pledge  was  made, 
to  tell  the  bank  it  might  sell  the  stock 
was  inadmissible.  Bank  ;'.  Thompson. 
188  Ala.  600.  65  So.  147. 

Affirmative  Charge  Held  Error.  — 
Where  the  owner  of  corporate  stock  au- 
thorized a  copartnership  to  pledge  it  to 
a  bank  as  security  for  a  cotton  margin, 
and  there  was  evidence  from  which  the 
jury  could  infer  that  the  balance  due  the 
bank  from  the  copartnership  was  for  a 
margin,  it  was  error  for  the  court  to 
give  the  affirmative  charge  for  the  plain- 
tiff in  an'  action  to  recover  possession 
of  the  stock.  Bank  ;'.  Thompson,  186 
Ala.  600.  6S  So.  147. 


Question  for  Jury.  —  Where  witnesses  ■ 
testified  that  certain  corporate  stock  was 
pledged  with  a  bank  as  collateral  or 
margin,  and  that  the  stock  was  held  bf 
the  bank  as  security  for  any  indebted- 
ness of  the  pledgor,  it  was  a  question 
for  the  jury  -whether  the  witnesses  meant 
only  the  present  indebtedness  or  the 
future  indebtedness,  since  the  language 
was  susceptible  of  cither  meaning.  Bank 
V.  Thompson.  186  Ala.  600,  65  So.  »T. 
§  78^.  Evidence  as  to  Transfer. 

A  decree  canceling  the  transfer  of 
corporate  stock  in  trust  for  the  alleged 
purpose  of  relieving  the  corporation  was 
supported  by  evidence  that  respondent 
who  was  the  president  of  the  company 
and  induced  the  making  of  the  agree- 
ment, concealed  the  fact  that  the  com- 
pany had  brought  out  a  gusher  or  gas 
well,  when  inquiries  were  made  of  hira 
preceding  the  transfer,  and  that  no  such 
transfer  was  necessary.  Providence  Oil, 
etc.,    Co.  V.  Allen.    186  Ala.  282.    9S  So. 

3S9. 

§  80.  Effect  of  Transfer. 
§  90%. In  General. 

Interest  of  llortgagee  of  Stock  Priw 
to  Foreclosure. — Where  a  borrower's 
one-half  interest  in  a  corporation  has 
been  assigned  by  him  to  a  lender  as  se- 
curity for  a  loan,  the  lender  has  no  right 
to  participate  in  the  governmental  affairs 
of  the  corporation  to  the  exclusion  of 
the  borrower  until  foreclosure  by  the 
lender  of  such  lien  on  the  borrower's 
interest  and  stock  in  the  corporation 
and  purchase  by  the  lender  of  the  same 
at  such  foreclosure.  Boyett  v.  Hahn,  197 
Ala.  439.  73  So.  79. 
§  sa. Bona  Fide  Purchasers. 

Under  Code  1907,  g  3476,  giving  a  cor- 
poration a  lien  on  stock  for  any  debts 
due  it  by  the  person  in  whose  name  it 
stands,  one  is  not  an  innocent  purchaser 
of  stock,  as  against  a  corporation,  by 
reason  of  a  letter  from  the  corporation, 
stating  that  it  had  no  claims  against  the 
stock,  unless  he  shows  that  it  was  writtefl 
at  such  time  as  induced  action  to  his 
detriment.  Mobile  Towing,  etc.  Co,  v. 
First  Nat.  Bank  (Ala,),  78  So.  797. 

Code    1907,  8  3471,  providing   for  reg- 
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istration  of  corporate  stock  transfers, 
con  tent  plates  only  protection  oE  subse- 
quent purchasers  without  notice  of  prior 
equities,  and  when  such  equities  have 
bttn  created  by  transfer,  hypothecation, 
mortgage,  or  lien,  corporation  is  bound 
to  regard  them  from  time  it  receives  no- 
tice of  existence.  Bank  v.  American  Nat. 
Bank  (Ala.),  75  So,  310. 
(E)   INTEREST.     DIVIDENDS.    AND 

XEW  STOCK. 
9  ttii.  Interest  on  Share*  and  Dividends. 
Where  the  corporation  to  indemnify 
itself  retained  dividends  due  the  share- 
holder, it  is  liable,  the  shareholder  con- 
senting to  the  retention  of  some  divi- 
dends and  objecting  to  others,  for  inter- 
ui  from  the  date  of  the  conversion  of 
dividends  retained  with  consent  and  for 
interest  from  the  date  of  declaration  of 
the  other  dividends.  Gulf  Coal,  etc., 
Co.   V.   Musgrove,    195    Ala.    21B,   TO    So. 


i  M.  Rights  and  Remedies  of  Stockhold- 
ers as  to  Dividends. 
!  U.  —  Ordinary  Stock. 

Where  a  corporation  to  whose  pre- 
decessor plaintiff  had  sold  land  retained 
declared  dividends  as  security  for  possi- 
ble breaches  of  covenant  of  title,  and 
then  converted  the  moneys,  plaintiffs 
remedy  is  by  a  suit  for  dividends  de- 
clared, and  not  by  an  action  for  failure 
to  declare  dividends,  for  there  could  be 
no  unlan-ful  discrimination  against  the 
ilock  in  the  corporation  held  by  plain- 
tiff. Gulf  Coal,  etc.,  Co.  v.  Musgrove. 
195  Ala.  219,  TO  So.  179. 
V.   HEUBERS   AND   STOCKHOLD- 


(A)    RIGHTS  AND   LIABILITIES   AS 

TO    CORPORATIONS. 
I  83.  Who   Are   Members  or   Stockhold- 


Deprivation   of   Status   as  Stockholder. 
—Empire  Realty  Co.  v.  Harton,  176  Ala. 
99,  ST  So.  763.    See  the  title  CORPORA- 
TIONS, S   93-   vol.  3.   p.   487. 
S  M.  Evidence  of  Membership. 

The    stock    book    is    evidence    of    the 
right  to  vole  (he  stock  shown  to  be  in 


the  name  of  its  owner.     Walsh  v.  Sute 

(Ala.).  74  So.  45. 

§  lOS.  Dealings  with  Corporation. 

Where  defendant,  having  an  option  to 
sell  a  tract  of  land,  organized  plaintiff 
corporation  to  purchase  the  same,  and 
its  directors  knew  that  defendant  bad 
procured  the  option  and  represented  the 
vendor  in  the  transaction,  which  fact 
was  stated  in  the  corporation's  articles, 
the  fact  that  defendant  received  a  com- 
mission from  the  vendor  was  no  fraud 
on  the  corporation,  because  defendant 
became  a  stockholder,  and,  he  having 
subsequently  used  the  commission  as 
part  of  a  payment  due  the  vendor  from 
the  corporation  on  the  land,  defendant 
was  entitled  to  have  the  same  regarded 
as  a  legitimate  loan  to  the  corporation 
and  to  be  considered  a  creditor  to  that 
amount.  Baldwin  Alabama  Truck  Farms 
Co.  V.  Strode,  184  Ala.  213,  63  So.  521. 

(B)  MEETINGS. 

§   1(HJ4.   Time   and  Place,   and   Adjourn- 
ment. 

Annual  Meeting.— Under  Code  1907, 
g§  3463.  3464.  347S,  and  3481,  where  the 
annual  meeting  of  stockholders  is  not 
called  or  held  on  the  date  prescribed  in 
(he  by-laws,  it  becomes  the  duty  of  the 
directors  within  a  reasonable  time  there- 
after to  call  such  annual  meeting,  and 
when  such  meeting  is  held,  it  becomes 
the  annual  meeting.  Walsh  v.  State 
(Ala.),  74  So.  45. 
§  100.  Calling  and  Notice. 

By  Directors. — The  corporate  direct- 
ors are  the  proper  officers  to  cause  to 
issue  notice  of  the  stockholders'  meeting 
when  the  by-laws  do  not  designate  the 
time  and  place.  Walsh  i'.  State  (Ala.), 
74   So.   45. 

(C)  SUING  OR  DEFENDING  ON  BE- 
HALF   OF    CORPORATION. 

g  111.  Right  to  Sue  or  Defend  in  Gen- 
enU. 
If  corporation  promoters  perpetrated 
a  fraud  upon  the  corporation,  it,  and  not 
the  independent  stockholders,  could  prima 
facie  bring  the  suit.  Masberg  v.  Gran- 
ville (Ala.),  75  So.  1S4. 
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§  114.  Persons  Entitled  to  Sue  or  Defend. 
Execution  Debtor,— Empire  Realty  Co. 

V.  Hartoii.  176  Ala.  99,  57  So.  763.  See 
the  title  CORPORATIONS,  §  114,  vol. 
3,  p,  497. 

Stockholder   at  Time    Suit    Brought^— 
Empire    Realty    Co.   v.   Harton,    176   Ala. 
99.  57  So.  763.     See  the  title  CORPORA- 
TIONS. §   114.  vol.  3.  p.  497. 
(D)    LIABILITY    FOR    CORPORATE 

DEBTS  AND  ACTS. 
§  ISO.  Constitutional  and  Statutory  Pro- 
Unpaid  Subscription — Garnishment.  >— 
Plaintiff,  under  Cade  1886,  §  Z97Z,  issued 
garnishment  in  aid  of  judgment  against 
a  corporation  to  reach  an  unpaid  sub- 
scription to  stock  of  the  corporation, 
without  having  execution  against  the 
corporation  returned  nulla  bona.  Code 
1907.  §  4311,  enacted  after  issue  of  the 
writ,  but  before  answer  of  the  garnishee, 
permits  any  creditor  ot  a  corporation,  by 
process  of  garnishment,  to  subject  (o 
the  payment  of  his  debt  an  unpaid  sub- 
scription to  the  capital  stock  of  a  cor- 
poration, and  S  10  declares  that  the  Code 
shall  not  affect  any  existing  right,  rem- 
edy, or  defense,  and  that  the  laws  in 
force  at  the  adoption  of  the  Code  shall 
continue  in  force.  Held,  that  plaintiff 
could  not,  by  virtue  of  the  new  statute. 
reach  the  garnishee's  unpaid  stock  sub- 
scription under  the  writ  as  issued.  First 
Nat.  Bank  v.  Dimmick,  190  Ala.  as9,  67 
So.  309. 

§    132.    Extent  of  Liability  on  Subscrip- 
tion tlo  Stock. 

§  IW. Stock  Issued  for  Unauthorized 

or  InsufGdent  Consideration. 

When  creditor  has  sued  corporation  to 
judgment,  and  had  execution  returned 
unsatisfied,  he  may  proceed  in  equity  to 
compel  payment  by  stockholders  who 
have  surrendered  stock  and  taken  assets 
of  corporation  instead,  and  stockholder 
who  has  paid  subscription  with  property 
at  inflated  value  may  be  subjected  by 
such  a  creditor  likewise.  Bellview  Cem- 
etery Co.  V.  Faulks  (Ala.).  73  So.  927. 
§  130.  Actions  to  Enforce  Liability. 
§  iM. Pleading. 

Creditor     of   corporation,   suing     stock- 


ATIONS  ,  §§-114-146j4 

holders  to  enforce  liability  for  amount 
they  owe  company  through  having  paid 
subscriptions  with  property  at  inflated 
value,  is  not  required  to  plead  his  right, 
title  or  claim  more  clearly  than  to  state 
facts  with  reference  to  acts  subjecting 
stockholders  to  liability.  Bellview  Cem- 
etery Co.  V.  Faulks  (Ala.),  73  So.  937. 

g  IKi'A. Execution  and  Enforcement 

of  Judgment. 
The  complaint,  in  a  suit  to  cancel 
xleeds,  for  an  accounting,  etc.,  alleged 
that  in  1907  defendant  J.  began  negotia- 
tions with  a  judgment  creditor  of  a  realty 
corporation,  in  which  orator  owned 
stock,  for  the  purchase  of  the  judgments, 
and  purchased  them  for  himself  and  £., 
and  that,  pursuant  to  the  purchase,  the 
judgment  creditor  transferred  the  judg- 
ments to  a  bank  in  .trust  for  J.  and  E., 
but  that  such  transfer  was  not  recorded, 
and  that,  when  executions  were  issued 
upon  the  judgments  under  which  orator's 
stock  in  the  realty  company  was  sold, 
the  judgment  creditor  had  no  interest 
in  the  same,  but  that,  in  transferring  the 
stock  to  the  bank  for  the  use  of  J.  and 
E.,  the  latter's  intention  was  to  consum- 
mate the  fraud  practiced  on  the  realty 
company  by  depriving  it  of  its  property, 
by  having  execution  issued  on  the  judg- 
tnent  and  levied  on  orator's  stock,  and 
purchasing  it  at  the  sale,  in  order  to  pre- 
vent orator  as  a  stockholder  of  the  realty 
company  from  suing  in  its  behalf  to  re- 
cover the  proceeds  of  the  sale  of  the 
realty  company's  property,  so  that,  if 
orator  was  released  from  an  insane  asy- 
lum in  which  he  was,  and  attempted  (o 
file  a  suit  as  a  stockholder  of  the  com- 
pany he  tould  not  do  so.  The  complaint 
further  alleged  that  J.  as  president  and 
E.  as  secretary  of  the  realty  company 
executed  in  April.  1906,  a  deed  to  J.  con- 
veying to  him  all  ot  the  realty  company's 
property,  and  that  there  was  a  stock- 
holders' meeting  at  which  a  resolution 
was  unanimously  passed  authorizing  the 
deed  sought  to  be  canceled,  but  that 
orator  did  not  vote  for  such  resolution 
or  authorize  a  sale,  and  his  stock  was 
not  rpipresented  at  the  stockholders' 
meeting,  and  that  the  property  sold  was 
of  a  value  greatly  in  excess  of  anything 
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paid  for  it.  Held,  that  the  complaint  did 
not  sufficiently  allege  fraud  by  J.  and  E. 
a  procuring  the  issuance  of  execution 
under  which  complainant's  Stock  was 
sold,  so  that  a  demurrer  thereto  was 
profierly  sustained.  Harton  V.  Johnston, 
1S6  Ala.  M7.  -65  So.  47. 

Requisites  and  VftUditjr  in  General.  — 
Code  1907,  Sg  3463.  3464,  347S,  3481,  con- 
strued together,  held  to  contemplate  that 
if  election  of  corporate  directors  is  not 
held  on  the  designated  date,  the  election 
may  be  held  within  a  reasonable  time 
thereafter.  Walsh  v.  State  ( Ala.) ,  74 
So.  4S. 

VI.  OFFICERS  AND   AGENTS. 
(A)  ELECTION  OR  APPOINTMENT, 
QUALIFICATION       AND       TEN- 
URE. 
j  148.  Election  of  Directors. 

Where  the  charter  of  a  corporation 
provides  that  annual  meetings  of  stock- 
holders shall  be  held  for  the  election  of 
officers  and  directors,  the  directors  can 
□01  by  a  change  in  by-laws  so  change 
the  time  of  holding  the  annual  election 
as  to  have  the  effect  of  continuing  them- 
selves in  office,  against  the  vrill  of  the 
majority  of  stockholders.  Walsh  v. 
State  (Ala.).  74  So.  45. 

That  ownership  of  some  of  the  corpo- 
ration stock  was  in  litigation,  and  some 
had  been  bought  in  by  the  corporation 
to  enforce  its  statutory  lien  thereon  [or 
debt  of  a  stockholder,  was  no  good  rea- 
son vuhy  the  annual  election  should  not 
be  held,  and  the  stockholders  entitled  to 
participate  therein  given  the  opportunity 
to  express  a  choice  for  officers.  Walsh 
r.  State  (Ala.),  74  So.  45. 

Conduct  of  Election  and  Count  of 
Votes.— The  right  to  hold  annual  elec- 
tions for  directors  of  a  corporation  and 
to  vote  at  such  elections  is  inherent  in 
ownership  of  stock;  and  a  stockholder 
can  not  be  deprived  thereof  on  allega- 
tion that  he  proposes  to  use  his  legal 
rights  for  purposes  to  detriment  of  the 
corporation  in  opinion  of  other  stock- 
holders. Walsh  r.  State  (Ala.).  74  So.  45. 

The  stock  purchase'd  by  the  corpora- 
tion ;to  enforce  its  statutory  lien  becomes 
treasury   stock,  and,  as  such,   is  not  en- 


titled to  be  voted.    Walsh  v.  Sute  (Ala.). 

74  So.  45. 

§  15&  Appointment  of  Agents. 

A  corporation  may  confer  authority 
by  appointment  or  vote  without  the  use 
of  a  seal.  Alabama  Fidelity,  etc.,  Co. 
y.  Jefferson  County  Sav.  Bank  <AIa.), 
73  So.  918. 
§  ISl.  De  Facto  Officers  and  Agents. 

Necessity  for  Office. — There  can  not 
be  de  facto  officer  ot  corporation,  there 
being  no  corresponding  office  in  exist- 
ence. Kramer  v.  State  (Ala.  App.),  75 
So.  185. 

Attempt  to  Create  New  Office.— Di- 
rectors of  corporation  having  only  powers 
given  by  by-laws,  and  being  so  author- 
ized only  to  fill  certain  offices,  can  not 
create  another  office;  and  one  attempted 
to  be  appointed  thereto  is  not  de  jure 
officer.     Kramer  v.  State  (Ala.  App.),  7S 

So.  185. 

No  de  facto  office  results  from  any  at- 
tempt of  directors  of  corporation  with- 
out  authority   to   create    office.     Kramer 

t:  State  (Ala.  App.),  75  So.  185. 

§  IBB.  Removal. 

A  director  can  not  be  suspended  or 
removed  from  office  until,  the  end  of  his 
term,  at  least  without  cause,  and  if  un- 
lawfully removed  from  office,  he  is  en- 
titled to  'be  reinstated  in  an  appropriate 
action  to  lest  the  title  to  the  office  of 
director.  Walsh  v.  State  (Ala.),  74 
So.  45. 

(B>  AUTHORITY  AND  FUNCTIONS. 
§  159.  President. 

The  president  of  a  corporation  has  no 
greater  power  by  virtue  of  his  office  than 
any  other  director,  except  that  he  pre- 
sides over  meetings  of  the  board,  and 
his  implied  powers  depend  on  the  nature 
of  the  business  of  the  corporation  and 
the  powers  delegated  to  him  by  the  board 
of  directors.  Clark  v.  Minge,  187  Ala. 
87,  65   So.  832. 

The  treasurer  of  a  corporation  has  the 
custody  of  its  funds  and  the  president  as 
such  has  no  implied  power  to  collect 
money  due  the  corporation;  but  it  is  the 
duty  ot  the   treasurer   to   receive    corpo- 
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rate   funds    and   collect   debts.     Clark   v. 
Minge,  I8T  Ala.  97,  «5  So.  832. 
§  ISOyt.  Treuurer. 

The  treasurer  of  a  corporation  has 
the  custody  of  its  funds,  and  it  is  his 
duty  to  reoeivc  corporate  funds  and  col- 
lect debts.  Clark  v.  Minge,  1B7  Ala.  97, 
65  So.  S33. 

(C)     RIGHTS,     DUTIES.     AND     LIA- 
BILITIES AS  TO  CORPORATION 
AND  ITS  MEMBERS. 
S  ISS.  Compenution. 

Diiratioti. — An  assistant  secretary  of  a 
corporation,  elected  by  the  board  of  di- 
rectors and  subject  to  removal  by  it,  who 
voluntarily  abandons  his  office,  can  not 
recover  salary  accruing  thereafter,  Birm- 
ingham  Realty  Co.  f.  Hale  (Ala.  App.), 
78  So.  723. 

§  168.  Management  of  Corporate  ASain 
in  Qeneral. 
Directors. — With  respect  to  particular 
acts  within  their  authority  and  subject 
to  their  discretion,  directors  are  not  lia- 
ble to  the  corporation  so  long  as  they 
act  in  good  faith  and  without  gross  neg- 
ligence. King  V.  Livingston  Mfg.  Co.,  192 
Ala.  S09,   68    So.    897. 

Same— Liatrility  for  Gross  Nefligence. 
—Where  the  directors  of  a  corporation 
wholly  neglect  the  conduct  of  its  af- 
fairs and  leave  it  entirely  to  inexperi- 
enced agents,  they  are  grossly  negligent, 
and  are  liable  for  loss  resulting  from  the 
breaches  of  trust  or  negligence  of  such 
agents.  King  v.  Livingston  Mfg.  Co., 
188  Ala.  26B,  68  So.  897. 

Stockholders. — It  is  not  the  duty  of 
corporate  stockholders  to  investigate  the 
management  of  the  corporation,  and  they 
will  not  be  held  to  have  acquiesced  in  acts 
of  mismanagement  by  the  directors  un- 
less they  had  knowledge  thereof.  King 
V.  Livingston  Mfg.  Co.,  192  Ala.  269,  68 
So.  897. 

§  IM.  Corporate  Property,  Fonds,  and 
Securities. 
Conversion. — A  president  and  princi- 
pal stockholder  of  a  corporation  has  no 
authority  to  accept,  in  payment  for 
goods  of  the   corporation,   his  individual 


note  held  by  the  purchaser,  and  he  and 
the  purchaser,  if  he  had  knowledge  of 
the  facts,  are  liable  in  conversion.  Wood 
V.  Hendon  (Ala.  App.),  77  So.  921. 
§  166.  It^vidual  Profits  or  Benefits  from 
Corporate  Business. 

The  president  of  an  insolvent  corpo- 
ration could  not,  in  good  faith,  sell  its 
property  to  himself,  since  the  corpora- 
tion's interests  and  his  own  were  antag- 
onistic Bowdon  Lime  Works  v.  Moss, 
14  Ala.  App.  433,  70  So.  293. 

Where  the  plant  and  machinery  of  an 
insolvent  corporation  were  turned  over 
in  satisfaction  of  a  debt,  the  creditor  w>} 
not  thereby  authorized  to  ratify  the  pre- 
vious act  of  the  president  of  the  corpo- 
ration in  selling  certain  property  to  him- 
self. Bowdon  l,ime  Works  v.  Moss,  14 
Ala.  App.  433,  70  So.  292. 
§  167.  Fraud  as  against  Corporatioo  or 
Shareholders. 

Where  the  directors  of  a  corporation 
knowingly  accept  the  benefit  of  the  fraud 
of  an  agent  of  the  corporation  in  selling 
stock,  they  are  liable  for  the  fraud. 
King  V.  Livingston  MEg.  Co.,  192  Ala. 
269,  68  So.  897. 

Directors  of  a  corporation  who  fail  to 
inform  stockholders  of  the  corporation's 
insolvency  before  inviting  them  to  pur- 
chase new  stock  are  guilty  of  fraudulent 
concealment.  King  v.  Livingston  Mfg. 
Co.,  192  Ala.  S69,  68  So.  897. 

§  168.  Actions  between  Shareholden  and 

Officers  or  Agents. 
§  169  (^)  In  GeneraL 

Where  the  president  of  a  corporation 
fraudulently  sold  land  to  the  corpora- 
tion for  three  times  its  value,  took  a 
mortgage  thereon,  executed  by  himself 
and  the  secretary  to  himself,  carried  oD 
the  business  of  the  corporation  until  it 
failed,  and  then  foreclosed  the  mortgage 
under  a  power  of  sale,  becoming  himself 
the  purchaser  of  the  property  on  vhich 
had  been  erected  a  building  with  the  cor- 
poration's money  at  an  expense  greatly 
exceeding  the  value  of  the  lot,  stock- 
holders, suing  in  behalf  of  all  the  stock- 
holders, were  entitled  to  have  the  fore- 
closure   sale  set  aside    and  have    an  ac- 


ranvCOOgIC 


!i  169  iy,)-i79y. 


counting  where  they  oEEered  to  pay  the 
reasonable  value  ol  the  land,  since  the 
general  rule  that  a  party  can  not  affirm 
a  contract  in  part  and  rescind  it  in  part 
npon  the  ground  of  fraud  is  not  without 
limitation.  Peers  on  v.  Gray,  18*  Ala, 
318,  63  So.  467. 

S  1<B  (S)  ActicHi  by  Single  or  Hinority 
Sto^lioldcrB. 

Minority  stockholders  can  maintain  a 
suit  against  the  directors  of  the  corpora- 
tion lor  a  wrongful  diversion  of  its  funds 
and  transfer  of  its  assets  to  a  consoli- 
dated corporation,  in  fraud  of  the  rights 
of  those  stockholders  unless  the  relief 
sought  is  foreclosed  by  the  procedure 
adopted  in  forming  a  new  corporation, 
either  de  facto  or  de  jure.  Alabama  Fi- 
delity Mortg.,  etc.,  Co.  V.  Dubberly 
(Ala.).  73  So.  911. 

Failure  of  Action  by  Corporation  and 
Demand  that  Action  Be  Brought. — Mi- 
nority stockholders  can  maintain  a  bill  to 
set  aside  acts  of  the  directors  for  fraud. 
nithout  showing  a  request  for  redress  by 
the  corporation,  where  the  directors 
owned  a  majority  of  the  stock,  so  that 
such  a  request  would  have  been  unavail- 
ing. Alabama  Fidelity  Mortg.,  etc.,  Co. 
I'.  Dubberly   (Ala.),  73   So.   911. 

Where  the  directors  whose  acts  are 
complained  of  are  in  control  of  the  cor- 
poration, a  stockholder  need  not  apply 
to  them  for  relief  before  bringing  suit 
in  his  own  name  to  enforce  their  lia- 
bility to  the  corporation.  King  v.  Liv- 
ingston   Mfg.    Co..   192    Ala.   269,   68    So, 

S  lee  <4)  Bill,  Petition  or  Conqtltdnt  in 
GeneraL 
Offer  to  Do  Equity.— A  bill  by  stock- 
holders of  a  corporation  on  behalf  of  all 
the  stockholders  against  its  president, 
alleging  that  he  as  president  purchased 
land  from  himself  at  three  time  ils  value. 
giving  a  mortgage  for  the  purchase  price. 
erected  a  building  thereon  with  the 
money  of  the  corporation,  and  then  tore- 
closed  the  mortgage,  becoming  the  pur- 
chaser himself,  asking  that  the  mortgage 
be  canceled,  and  offering  to  pay  the  rea- 
sonable value  of  the  property  to  be  as- 
certaine'd    by    the    court,    sufficiently    of- 


fered to  do  equity  and  was  not  demurra- 
ble on  that  ground.  Peerson  v.  Gray, 
184  Ala.  313.  63  So.  467. 

Allegation  of  Authority  of  OfRcer. — A 
letter  written  by  the  general  manager 
of  a  corporation  to  a  stockholder  an- 
nouncing a  dividend,  and  falsely  report- 
ing large  earnings,  was  presumptively 
within  the  scope  of  his  authority,  and  it 
is  not  necessary  to  allege  his  authority. 
King  V.  Livingston  Mfg.  Co.,  192  Ala. 
369.  68   So.   8»T. 

VII.  CORPORATE  POWERS  AND 
LIABILITIES. 

(A)    EXTENT    AND    EXERCISE    OF 

POWERS  IN  GENERAL. 
§  179.  Scope  of  ConK>rate  Power  in  Gen- 
eral. 

Powers  not  expressly  granted  to  a 
corporation  or  powers  not  necessarily  in- 
cidental to  those  expressly  granted  are 
without  corporation's  power.  Alabama 
Red  Cedar  Co._  v.  Tennessee  Valley  Bank 
(Ala.),  76  So.  980. 

Under  Act  Oct.  1,  1903  (Acts  1903.  p. 
342)  §  5  (Code  1907.  §  3573),  enumerating 
the  powers  conferred  upon  a  corporation 
created  thereunder,  only  those  powers, 
with  the  powers  necessarily  implied 
therefrom,  may  be  exercised  by  such 
corporation.  Fairhope  Single  Tax  Corp. 
V.   Melville.  193  Ala.  389.  69  So.   466. 

There  is  no  clearly  defined  principle 
of  law  which  determines  whether  a  par- 
ticular act  is  ultra  vires  or  not.  and  the 
courts  have  gradually  enlarged  the  im- 
plied powers  of  ordinary  corporations, 
until  they  may  do  almost  anything  that 
an  individual  may  do,  provided  the  state 
and  its  stockholders  and  creditors  do 
not  object.  Sales-Davis  Co,  r.  Hender- 
son-Boyd Lumber  Co..  193  Ala.  166,  69 
So.  527. 

g  m]/i.  Powers  Incident  to  Execution  6f 
Those  Granted. 

Employment  of  physician  by  sawmill 
corporation  to  look  after  health  of  em- 
ployees is  not  in  violation  of  Const.  1901, 
g  333.  since  it  merely  is  a  means  of  ex- 
ecuting its  express  powers.  Jackson 
Lumber  Co.  v.  Trammell  (Ala.),  74  So. 
469. 
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§  ISS.  Effect  of  Acts  Ultra  Vires  in  Gen- 
eral. 

Stnctty  speakirg,  a  corporate  act  is 
said  to  be  "ultra  vires"  when  it  is  not 
within  the  scope  of  the  powers  of  the 
corporation  to  perform  it  under  any 
circumstances  or  for  any  purpose.  Buck 
Creek  Lumber  Co.  v.  Nelson,  188  Ala. 
243,  S6  So.  *76,  cited  in  note  in  L.  R.  A. 
J917A,  771;  Mobile  Fish,  etc.,  Co.  v. 
Craft,  197  Ala.  147.  7S  So.  399. 

Acts  or  contracts  of  or  for  corpora- 
tion outside  powers  granted  are  ultra 
vires  and  void  under  Const.  1901,  §  233. 
Alabama  Red  Cedar  Co.  v.  Tennessee 
Valley  Bank  (Ala.),  76  So.  980. 
g  ISff.  Ratification  of  Unawhorized  Acts. 

Acta  within  Power  of  Corporation.  — 
Stockholders  may,  by  ratification,  render 
binding  acts  done  which  are  within  the 
powers  of  the  corporation,  but  ultra  vires 
its  officers  or  of  a  mere  majority  of  its 
Stockholders,  but  they  can  not  ratify 
ultra  vires  the  corporation.  Alabama, 
etc.,  R.  Co.  V.  Loveman  Compress  Co., 
196  Ala.  683,  72  So.  311,  cited  in  note 
L.  R.  A.  1917A,  783,  815,  891. 

A  contract  beyond  power  of  corpora- 
tion can  not  be  ratified  by  it.  Alabama 
Red  Cedar  Co.  i'.  Tennessee  Valley  Bank 
(Ala.),  79  So.  980. 

Acts  .ultra  vires  the  corporation  be- 
cause not  authorized  by  its  charter,  or 
necessarily  incident  to  charter  powers 
may  not  be  ratified  by  stockholders  un- 
■  der  Const.  1901.  §  233,  providing  that  no 
corporation  shall  engage  in  any  business 
other  than  that  expressly  authorized  in 
its  charter  or  articles  of  incorporation. 
Alabama,  etc.,  R.  Co.  v.  Loveman  Com- 
press Co.,  196  Ala.  683,  78  So.  311,  cited  in 

notes  in    L.    R.   A.   1917A,   783,  815,   891. 

§  IBl.  EstWpel  to  Deny  Corporate  Pow- 
ers. 

There    can    be    no   estoppel    to   resist 
contract    beyond   power    of   corporation. 
Alabama    Red     Cedar    Co.    c,    Tennessee 
Valley  Bank  (Ala.),  76  So.  980, 
§  IBS;^.  LesisUtive  ReKolation. 

A  "corporation"  is  but  a  convenience, 
a  facility,  possessing  only  the  powers 
conferred  upon  it  by  the  creator,  and 
subject    to    the    valid,   appropriate    meas- 


ures of  control,  surveillance,  and  regu- 
lation which  government  may  impose, 
to  the  anticipated  or  accepted  advantage 
and  welfare  of  the  government,  of  the 
corporation,  of  its  members,  of  the  pub- 
lic, and  of  those  otherwise  affected  by 
the  corporation's  activities.  Fairhope 
Single  Tax  Corp.  v.  Melville.  193  Ala. 
389,  69  So.  466. 

§  1B4H-  Penalties  for  Wrongful  Acts  or 
Omissions. 
Under  Code  1907,  §  4105,  a  corporation 
is     not    liable     for    failure     to    furnish   a 
statement  of  a  defendant's  ownership  of 
corporate  stock  to  an  officer  levying  ex- 
ecution, where  it  did  not  appear   that  de- 
fendant   owned    any    stock    whatsoever. 
Roe  V.  Durham,  195  Ala.  584,  71   So.  109. 
(B)    REPRESENTATION     OF     COR- 
PORATION   BY   OFFICERS  AND 
AGENTS. 
S  196.  Actual  or  Apparent  Authority. 

Engineer's  Power  to  Bind  Corporattoa 
as  Surety.— Alexander  v.  Alabama  West- 
ern R,  Co.,  179  Ala.  480,  60  So.  295.  See 
the   title    CORPORATIONS.   §   196.  vol. 

3,   p.   534. 

§  IM.  Representation  of  Different  Cor- 
porations or  of  Corporation  and  In- 
dividual by  Same  Person. 

If  president  of  a  company  receives 
goods  knowing  they  are  intended  for  the 
company,  but  turns  theiji  over  to  another 
company,  of  which  he  is  also  president, 
the  first  company  is  liable  as  for  goods 
sold,  notwithstanding  the  order  by  the 
president  was  intended  for  the  latter 
company.  Oil-Well  Supply  Co.  7'.  West 
Huntsville  Cotton  Mills  Co.  (.Ma.).  73 
So.  899. 

If  the  same  persons,  as  directors  of 
two  different  corporations,  represent 
both  in  a  transaction  in  which  their  in- 
terests are  opposed,  that  transaction  may 
ivoided  by  either  company,  or  by  a 
stockholder,  without  regard  to  the  ques- 
of  advantage  or  detriment,  Ala- 
bama Fidelity  Mortg,,  etc.  Co.  v.  Dub- 
berly  (Ala.),  73  So.  911. 
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not  always  control  in  determining 
whether  it  is  that  of  corporation  indi' 
caCed  or  that  of  person  signing  name; 
so  icourts  will  look  to  whole  instrument 
in  determining  same.  Bank  v.  Jordan 
(Ala.).  71  So.  936. 

A  mortgage  reciting  that  bank  had 
caused  instrument  to  be  executed  in  its 
own  name  by  H..  its  president,  signed, 
"People's  Savings  Bank,  H.,  President," 
and  properly  acknowledged  as  mortgage 
of  bank,  was  that  of  the  bank,  and  not  of 
H.  individually;  the  fact  that  name  of  H. 
was  not  preceded  by  word  "by"  and  fol- 
lowed by  "as  president"  not  showing  that 
mortgage  was  executed  by  H.  individually. 
Bwk  i:  Jordan  (Ala.),  74  So.  936. 
}  US.  PuTchaaes,  Sales  and  WarrandeB. 
'  Porchaae  by  General  Manager.— The 
general  'manager  of  a  corporation,  ac- 
tively and  ostensibly  at  the  head  of  its 
business,  the  principal  line  of  which  was 
wholesale  groceries  and  advancing  to 
farmers,  could  bind  it  by  a  purchase  of 
fertilizers:  this  being  germane  to  its  gen- 
eral business.  Dadeville  Union  Ware- 
honse.    etc.,    Co.    v.   Jefferson     Fertilizer 

Co..  194  Ala.  683,  69  So.  918. 

!  110.  Wrongful  Acts  Or  OmiBsions. 

Conspiracy.— To  render  a  corporation 
liable  for  a  conspiracy,  it  is  necessary 
that  any  essential  act  which  was  agreed 
the  corporation's  agent  should  do  must 
be  done  by  the  agent  acting  for  cor- 
poration and  within  the  line  and  scope  of 
his  employment,  and  in  the  prosecution 
of  the  corporation's  business.  National 
Park  Bank  v.  Louisville,  etc.,  R.  Co. 
(Ala.),  74  So.  69. 

To  render  a  corporation  liable  for 
damages  caused  by  a  conspiracy  in  which 
it  participated,  it  is  not  necessary  thai 
the  officers  or  agents  through  whom  it 
acted  had  authority  to  perform  all  the 
acts  done  in  execution  of  the  conspiracy, 
or  agreed  to  be  performed  by  the  other 
conspirators.  National  Park  Bank  v. 
Louisville,  etc..  R.  Co.  (Ala,).  74  So.  69, 
Slander. — Unless  a  corporation  directs 
one  of  its  officers  to  utter  the  very 
words,  it  is  not  liable  for  slander  uttered 
in  the  discharge  of  his  duties.  Republic 
Iron,  etc.,    Co.  v.   Self,    192   Ala.   403,    6a 


So.  Z2S,  L.  R.  A.  191&F,  .916,  cited  in  note 
in  Ann.  Caa.  1917D,  978. 

Abusive  and  Insulting  Languace.  — 
Where  the  manager  of  defendant's  store, 
in  reply  to  plaintiff's  statement  that  he 
would  take  money  off  a  dead  man's  eyes, 
used  abusive  and  insulting  language  and 
told  her  to  leave  the  premises,  defendant 
was  not  liable;  the  abusive  language  not 
being  incident  to  the  manager's  duties. 
Republic  Iron,  etc.,  Co.  v.  Self.  192  Ala. 
403,  6S  So.  328. 

Wrongful  Discharge  of  Employ ec-^A 
corporation  will  not  be  liable  for  the 
wrongful  discharge  of  an  employee  by 
its  general  manager,  unless  it  afterwards 
ratifies  it.  Birmingham  Realty  Co.  v. 
Hale  (Ala.  App.),  78  So.  733. 

Killing  Employee. — Where  the  general 
agent  or  manager  of  defendant  corpora- 
tion in  the  work  of  constructing  a  railway 
shot  and  killed  an  employee  after  termi- 
nation of  a  quarrel  over  whether  the  em- 
ployee had  performed  his  contract  to  build 
a  part  of  the  road,  defendant  company  was 
not  liable  for  its  manager's  act,  since  it 
was  not  in  the  line  of  his  employment  and 
duties.  Wells  v.  Henderson  Land,  etc., 
Co.  (Ala.),  76  So.  28. 

An  independent  contractor,  who  does 
work  in  his  own  way,  is  not  an  agent 
within  the  rule  holding  a  corporation 
answerable  for  the  willful  wrong  of  its 
agents  done  in  the  line  and  scope  of  their 
uthority  or  employment.  Western  Rail- 
way !■.  Turrentine,  197  Ala.  603,  73  So.  40. 
§  S18.  Estoppel  to  Deny  Authority  or 
Acts  in  General. 

Failure  of  corporation  to  protest  when 

bank    called    to    its    attention    the    fact 

that    it    was    holding    stock   as    collateral, 

id  that  a  corporate  officer  had  informed 

that  the  corporation  had  no  claims 
against  the  stock,  did  not  estop  the  cor- 
poration from  claiming  prior  liens,  where 
the  bank  was  not  lulled  into  nonaction 
prejudiced,  and  could  not  have  en- 
forced collection  in  any  other  method 
than  it  pursued  in  attempting  to  sell  the 
itock;  the  debtor  being  insolvent.  It  is 
essential  to  an  estoppel  that  one  party 
has  been  induced  by  the  declaration  or 
conduct  of  another  to  act  or  desist  from 
acting  to  his  detriment.     Mobile  Towing, 
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Nat.    Bank    (Ala.).    7a 


etc..    Co.   V.    Fir: 

So.  7B7. 

§  S13.  Ratification  and  Repudiation. 

In  General. — Stockholders  may,  by 
ratification,  render  binding  acts  done 
which  are  within  the  power*  of  the  cor- 
poration, but  ultra  vires  its  officers  or  of 
a  mere  majority  of  its  stockholders,  but 
they  can  not  ratify  acts  ultra  vires  the 
corporation.  Alabama,  etc.,  R.  Co.  v. 
Loveman  Compress  Co.,  186  Ala.  683,  73 
So.  311,  cited  in  notes  in  L,  R.  A.  1917A, 
783,  815,  «91. 

Necnsitjr  of  Formal  Act. — Since  dele- 
gation of  authority  by  corporation  to 
write  bond  need  not  necessarily  be  by 
sealed  writing,  ratification  of  agent's  act 
in  signing  bond  need  not  be  by  sealed 
writing.  Alabama  Fidelity,  etc.,  Co,  v. 
Jefferson  County  Sav.  Bank  (Ata.),  73 
So.  &1«. 

Silence  of  a.  corporation  when  a  letter 
written  by  an  officer  was  brought  to  its 
attention,  as  far  as  ratification  was  con- 
cerned, couid  rot  extend  beyond  the  act 
itself.  Mobile  Towing,  etc.,  Co.  v.  First 
Nat.  Bank   (Ala.),  78  So.  7S7. 

Acceptance  of  Benefits. — A  corporation 
which  accepts  the  benefits  of  a  contract 
made  by  an  officer  without  authority  is 
estopped  to  deny  authority  of  such  agent 
or  officer  if  the  contract  is  within  charter 
powers.  Alabama  Fidelity,  etc.,  Co.  v. 
Jefferson  County  Sav.  Bank  (Ala.),  73 
So.  918. 

While  acceptance  of  consideration  of 
unauthorized  contract  without  knowledge 
of  its  terms  is  not  alone  ratification,  yet, 
where  corporation  had  full  notice  of  a 
bond  issued  by  its  agent  and  received 
the  premium,  retaining  it  for  two 
months,  there  was  sufficient  proof  of 
ratification,  .\labama  Fidelity,  etc.,  Co. 
t',  Jefferson  County  Sav.  Bank  (Aia.),  73 

So.  918, 

§  ai4.  Notice  to  Officer  or  Agent  aa  Af- 
fecting Corporation. 
Knowledge  Derived  from  Officer's  In- 
divid ttal  Interest  or  Business.— Private 
individual  knowledge  of  officer  of  cor- 
poration, acquired  in  transaction  of  his 
own  business,  while  dealing  as  if  he  hi.-'. 
no    official    relation     to   corporation,     will 


not  operate  as  notice  to  corporation. 
Bank  v.  American  Nat.  iBank  (Ala,),  » 
So.  310. 

§  tlS.  Evidence  at  to  Authority. 
§  lis  (1)  PreBimiptions  as  to  Authority 
in  General. 
The  authority  of  the  local  manager  of 
a  corporation  to  ratify  the  acts  of  in- 
ferior agents  in  detaining  plaintiff  may 
be  inferred  from  the  fact  that  he  was 
in  exclusive  charge  of  its  local  business. 
Alabama  Fuel,  etc,  Co.  v.  Rice.  187  Ala. 

458,   6S   So.  408. 

§  SIS  (s)  Admissibility  and  Conqwtcncy 
in  OeneraL 

Parol  Evidence. — Whether  the  general 
manager  of  a  corporation,  undertaking 
to  execute  conveyances  for  it,  had  proper 
authority  to  that  end,  was  a  matter  of 
proof  aliunde  the  conveyances.  Dothan 
Lumber  Co.  v.  Bell  Lumber  Co.,  193 
Ala.  399,  69  So.  419. 

Evidence  that  certain  persons  had  pre- 
vioualy  acted  in  the  ssme  capacity  on 
the  premises  of  the  defendant  corpora- 
tion is  admissible  to  show  their  agency, 
if  such  acts  were  of  such  frequency  and 
notoriety  as  to  justify  the  inference  that 
they  were  known  to  or  acquiesced  in  by 
the  corporation.  Alabama  Fuel,  etc, 
Co.  V.  Rice,  187  Ala.  4S8,  65  So.  402. 
§  919  (8)  Weight  and  Sufficiency. 

An  order  for  goods  written  upon  sta- 
tionery of  a  company,  and  signed  "Pratt, 
President,"  is  not  conclusive  evidence 
that  the  order  is  for  the  company.  Oil- 
Weil  Supply  Co.  V.  West  Huntsville  Cot- 
ton Mills  Co.  (Ala,),  73  So.  899. 

Authority  of  President.— In  view  of 
Code  1907.  §  5303,  recognizing  the  presi- 
dent of  a  corporation  as  its  official  head, 
evidence  on  a  trial  against  the  president 
of  a  land  company  and  against  the  com- 
pany that  the  president  was  president  of 
a  hotel  company,  that  he  had  granted 
concessions  to  sell  wares  on  the  prop- 
erty of  the  land  company  and  the  streets 
laid  out  by  it,  that  in  the  controversy 
leading  to  his  assault  of  plaintiff  he  de- 
clared that  he  was  in  charge  of  the  prop- 
erty, and  ordered  plaintiff  off,  and  di- 
to  lead   plaintiff's 
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wagon  off  the  defendant's  property;  that 
in  all  sales  made  by  the  president  the  sale 
of  "things"  on  its  property  or  on  the 
streets  was  forbidden,  warranted  the 
inference  that  he  was  president  of  the 
lind  company,  and  that  in  ejecting 
plaintiff  he  was  acting  in  the  scope  of 
his  authority  to  protect  its  property  and 
concessions  and  was  about  its  business, 
so  as  to  make  it  liable  for  his  assault. 
Hart  V.  Jones,  H  Ala.  App.  387,  70  So. 
tw. 

Authority  of  Agent. — In  an  action  for 
the  agreed  price  for  grading  a  spur  rail- 
road track  under  an  oral  contract  en- 
tered into  with  an  agent  of  the  company, 
evidence  held  to  show  that  the  contractor 
was  justified  in  assuming  that  the  agent 
had  authority  to  make  the  contract.  St- 
Louis,  etc.,  R.  Co.  v.  Hall,  186  Ala.  353, 
6i  So.  33. 

Ratification  of  Act  of  Agent — £vi- 
dence  held  to  show  that  a  corporation 
ratified  its  agent's  act  in  signing  a  bond 
so  as  to  make  it  liable  to  the  obligee. 
Alabama  Fidelity,  etc.,  Co.  v.  Jefferson 
County  Sav.  Bank  (Ala.),  73  So.  918. 
\  US.  QuestionB  for  Juiy  aa  to  Authority. 

In  an  action  against  a  corporation  for 
breach  of  contract,  the  issue  of  fact  as 
to  whether  the  contract  was  made  by 
defendant's  representative  authorized  to 
bind  the  corporation  was  for  the  jury. 
Sloss-Sheffield  Steel,  etc.,  Co.  v.  Payne, 
IM  Ala.  341,  64  So.  617, 

(C)      PROPERTY      AND      CONVEY' 

ANCES. 
j  Sll.  Conveyances  by  Corporationa. 
3  IM.  —  Execution. 

Conveyances  executed  for  and  in  th( 
name  of  a  corporation  by  its  general 
manager  were  not  void  on  their  face, 
if  the  general  manager  had  proper  au- 
thority to  that  end,  Dothan  Lumber 
Co.  V.  Bell  Lumber  Co.,  IM  Ala.  3M,  69 
So.  419. 

A  deed  of  "Big  Hillabee  Power  Com- 
pany," purporting  on  its  face  to  be  the 
deed  of  the  company,  and  reciting  that 
in  witness  the  grantor  had  set  its  hand 
and  seal  and  delivered  jt  by  its  presi- 
dent, signed,  "L.  W.  Roberts,  Pres't  Big 
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Hillabee  Power  Co.,"  was  tthe  deed  of 
the  company,  since  any  defect  in  the 
signature  was  such  as  a  court  of  equity 
would  not  permit  to  defeat  the  right  of 
the  grantee.  Nolen  v.  Henry.  190  Ala. 
540,   97   So.  600. 

g  8M.  Effect  of  Conveyancet  and  Trant- 
actions  Ultra  Virea. 
A   contract  between   tw 
to  bind  either  of  them, 
the  powers  of  both.     Sales-Davis  Co.  v. 
Henderson -Boyd    Lumber   Co.,    193  Ala. 
166.  69  So.  527. 

Contract  for  Exemption  from  Liability. 
— A  contract  between  railroad  company 
and  corporation,  whereby  the  railroad 
company  is  to  be  held  harmless  for  neg- 
ligent fires  in  consideration  of  the  use 
of  a  part  of  its  right  of  way  in  connec> 
tion  with  the  corporation's  business,  is 
void  as  ultra  vires,  it  not  being  author- 
ized by  the  corporation's  charter.  Ala- 
bama, etc.,  R.  Co.  V.  Loveman  Compress 
Co..  196  Ala.  «83,  72  So.  311.  cited  in  notes 
in   L.  R.  A.  1917A,  783,  815,  891. 

(D)    CONTRACTS   AND    INDEBTED- 
NESS. 
§  SS8.  Contracts  before  Incorporation  or 
Organization. 
Quasi  Ratification  of  Act  of  Promoters. 
— A  corporation,  to  be  bound  by  the  acts 
of  its  promoters,  must  do  some  act  mak- 
ing their  contract  binding  on  it;  strictly 
speaking,  it   can  not  ratify  the  contract, 
because    ratlication    implies    at    least    the 
existence  of  a  person  or  thing  in  whose 
behalf    the    contract    might    have    been 
made  when  it  was  made.   Stone  v.  Walker 

(Ala.),  77   So.   554. 

§  SS8J4.  Restrictions  on  Power  to  Con- 
tract 
Under  Code  1907,  §  3481,  sobd.  3,  de- 
fining the  powers  of  corporations,  a  cor- 
poration may  make  a  contract  for  neces- 
sary or  reasonable  insurance  on  plant 
and  property.  Sales-Davis  Co.  v.  Hend- 
erson-Boyd Lumber  Co.,  193  Ala.  186,  69 
So.  527. 

§  230.  Formal  Requisites  in  General 
,  j,J*roper   Form.— .\    contract    purporting 
to    be    executed   by   a    corporation    is    in 
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prpper  formf  if  subscribed  by  it  (naming 
it)  by  its  agent  (naming  him),  and  con- 
cluding. "In  witness  whereof  (it)  (nam- 
ing it),  by  its  agent,  has  hereunto  set  its 
seal,  and  the  said  agent  hath  hereunto 
subscribed  his  name."  Amerson  v.  Cor- 
ona Coai,  etc..  Co.,  194  Ala.  175,  6B  So. 

601 

Limitation  of  Powers   of    OfGceri  and 
AgcntB^Under  Code  1907.  §  3446.  subd. 
10.    relating   to    the    mode    of    incorpora- 
tion, and   not   to   the    charter  powers  of 
corporations,    providing    that    the    ce 
cate    of  incorporation   may  contain    such 
other    provisions    as     the     incorporators 
may  include  tor  the  conduct  of  its  affaii 
its    directors   and    stockholders,    a   pro" 
sion    therein    that    the    contracts    of    the 
corporation  should  be  in  writing,  signed 
by    its   president    and   countersigned    by 
its     treasurer,     was     not     a     limitation 
upon   its  charter  powers,  but  was  in 
feet  a  by-law  or  regulation,   not  affecting 
the    validity    of    contracts    otherwise 
ecuted   with    persons    without    actual 
imputed    knowledge    thereof;    its    liability 
in   such   case   being   one  of  agency  as   af- 
fected  by   the   apparent   scope   of  the   au- 
thority of  the  agent  acting  for  it.     Buck 
Creek    Lumber    Co.    i^.    Nelson.    188    Ala. 
84S,  «6  So.  476,  cited  in  note  in   L.   R.  A. 
1917A,  771. 
§  S31.  Necessity  of  Writinc. 

Evidence  Not  Showing  Writing.  —  In 
an  action  on  an  account  due  a  corpora- 
tion and  claimed  to  have  been  assigned 
to  a  hank  as  collateral,  evidence  held  not 
to  show  any  written  transfer  thereof  to 
plaintiff  bank.  Clanton  Bank  v.  Robin- 
son. 195  Ala.  194.  70  So.  270. 
§  933.  Contracts  under  Seal. 

Necessity  of  Seal — The  coiporate  seal 
need  not  be  attached  to  a  corporate  con- 
tract, unless  a  similar  contract  when 
made  by  an  individual  would  require  a 
seal.  Alabama  Fidelity,  etc..  Co.  v.  Jef- 
ferson County  Sav.  Bank  (Ala.).  73  So. 
918. 

Effect  of  Seal— Presence  of  its  seal  on 
a  contract,  purporting  to  be  executed  by 
a  corporation,  established  it  prima  facie 
as  its  act  dispensing  with  proof  of  its  ex- 
ecution   by  proper    and  authorized    ofli- 


cers.     Amerson  v.  Corona  Coal,  etc.,  Co, 
194  Ala.  175,  69  So.  601. 
g  S48.    Mortgages   and   Trust   Deeds  br 
Corporation. 

§    SM.   Form,   Requisites,   and  V>> 

lidity. 

In  General. — Trammell  v.  Mower.  ISt 
Ala.  347,  63  So.  538.  See  the  title  COR- 
PORATIONS, §  250,  vol.  3.  p.  55S. 

Consent  or  Ratification  of  Stockhold- 
ers.— Trammell  v.  Mower,  182  Ala.  347, 
63  So.  S28.  See  the  title  CORPORA- 
TIONS, §  S50.  vol.  3,  p.  555. 

Under  Code  1907,  §  3481.  subd.  3,  pro- 
viding that  no  bonded  indebtedness  of 
a  corporation  shall  be  created  or  in- 
creased nor  its  real  property  mortgaged 
except  by  the  consent  of  the  holders  of 
the  majority  of  the  stock,  the  bill  in  » 
suit  to  set  aside  a  purchase-money  mort- 
gage given  without  the  consent  (Of 
stockholders  or  directors  by  the  presi- 
dent and  secretary  was  not  demurrable 
on  the  ground  that  such  consent  was 
unnecessary.  Peerson  v.  Cray.  184  Ali. 
312,  63  So.  467. 

Same— Waiver  of  Statutory  Provision. 
—Code  1907,  §  3481,  providing  that  the 
real  property  of  a  corporation  shall  not 
be  mortgaged  except  by  consent  of  the 
majority  of  the  capital  stock  by  vote  at 
a  meeting  called  for  that  purpose,  or  at 
a  regular  meeting,  ts  for  the  benefit  of 
shareholders  and  may  be  waived  by 
them;  and  an  authorization  by  all  the 
stockholders,  though  irregularly  ex- 
pressed, of  a  mortgage  on  its  real  prop- 
erty, was  a  waiver  of  the  provision:  the 
fact  that  the  mortgage  covered  only  a 
part  of  its  property  not  affecting  the 
mortgagee's  security.  Hillcrest  Land 
Co.  V.  Foshee,  189  Ala.  317,  66  So.  479. 

Resolution    Authorising    Mortgage.  — 

n  a  bill  to  foreclose  a  mortgage  ex- 
ecuted by  a  corporation,  a  resolution  of 
its  directors  approved  by  its  stockhold- 
;rs  that  the  corporation  borrow  a  cer< 
be  evidenced  by  three 
■ith  interest,  etc..  secured  by  a 
first  mortgage  on  all  its  then-owned  and 
fter-acquired  property,  with  certain  ex- 
ceptions, the  notes  and  mortgage  to  be 
the  name  of  the  corporation 
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by  its  vice  president  and  attested  by  itt 
Mcrelary,  and  notes  to  be  negotiable, 
and  the  notes  and  mortgage  to  contain 
provisions  satisfactory  to  the  mortgagee, 
in  view  of  the  intended  partial  reorgani- 
ution  of  the  company,  fuliy  understood 
by  a  majority  of  the  board,  notwith- 
standing it  was  not  understood  by  a 
minority,  authorized  a  mortgage  to  se- 
cure a  pre-existing  indebtedness,  and  not 
an  actual  loan.  Stuart  v.  Holt  (Ala.), 
73  So.  390. 
'  j  U7.  Kighta  and  Inabilities  on  Contract! 
and  Secorities  Ultra  Vires. 
Hisai^cktion  oE  Proceeds — Rq^hts  of 
Mortfagee. — Where  a  corporation  au- 
thorized to  negotiate  a  loan  for  its  own 
purposes  mortgaged  its  property  to  one 
who,  in  good  faith,  paid  his  money  to 
it  without  knowledge  or  notice  of  a 
previously  formed  design  on  the  part  of 
iis  officers  to  use  the  proceeds  for  the 
benefit  of  a  stockholder,  the  mortgage 
was  not  ultra  vires,  so  as  to  deprive  the 
lender  of  his  mortgage  rights,  as.  strictly 
ipeaking,  a  corporate  act  is  said  to  be 
"ultra  vires"  when  it  is  not  within  the 
scope  of  the  power  of  the  corporation 
to  perform  it  under  any  circumstances,  or 
(or  any  purpose,  Hillcrest  Land  Co,  f, 
Foshee,  189  Ala.  217,  6ft  So.  478. 

(E)  TORTS. 

See  ante,    "Wrongful    Acts    or    Omis- 
sions," §   210. 

%  US.  Nature  and  Grounds  of  Corporate 
Liability. 
Corporation  Can  Not  Commit  Slander. 
-Mclntire  v.  Cudahy  Packing  Co.,  179 
Ala.  MM,  60  So.  84«,  cited  in  note  in  Ann. 
Cat.  I»17D,  972.  See  the  title  CORPO- 
RATIONS. §  258.  vol.  3,  p.  Ml. 

S  MO.  Scope  of  Authority  or  Employ- 
ment 
Sander. — Interstate  Amusement  Co.  *. 
Martin,  8  Ala.  App.  481.  62  So.  404,  cited 
in  note  in  L.  R.  A.  1916E.  7T7.  See  the 
title   CORPORATIONS.    §    360.    vol.    3. 

p.  S63. 

S  Ml.  Willful  or  Malicious  Act. 

A  corporation  is  liable  for  the  act  of 
its  agent  who,  in  the  course  of  his  em- 


ployment, though  unnecessarily  and  with 
malice,  assaulted  and  beat  plaintiff.  Ala- 
bama Fuel,  etc.,  Co.  v.  Rice.  187  Ala.  468. 
ftS  So.  402. 

In  an  action  against  a  corporation  for 
wanton  injuries,  caused  by  'blasting  by 
its  servants  acting  in  the  line  and  scope 
of  their  authority,  it  is  not  necessary 
to  show  knowledge  or  participation  on 
the  part  of  the  corporation.  Birming- 
ham Realty  Co.  v.  Thomason,  B  Ala. 
App.  63S,  63  So.  65, 
§  MA%.  Conapiracy. 

An  action  may  be  maintained  against 
a  corporation  tor  damages  caused  by  a 
conspiracy  in  which  it  participated.  Nat- 
ional Park  Bank  v.  Louisville,  etc.,  R. 
Co.  (Ala.).  74  So.  69. 

(F)    CIVIL  ACTIONS. 
S  8M.  Constitutional  and  Statutory  Pro- 
visiotiB. 

Code  1907,  §  5303,  declaring  that  when 
suit  is  against  a  corporation  summons 
may  be  executed  by  delivery  of  a  copy 
of  the  summons  and  complaint  to 
the  president  or  other  head  thereof, 
etc..  which  applies  equally  to  foreign 
and  domestic  corporations,  is  not  in  vio- 
lation of  those  constitutional  and 
statutory  provisions  fixing  the  venue 
of  actions  against  corporations.  South- 
ern R.  Co.  f.  Goggins  (Ala.).  73  So.  958. 

Code  1907.  g  6113,  relating  to  venue 
of  actions'  against  corporations  for  per- 
sonal injuries,  does  not  affect  the  nature 
or  measure  of  liability,  but  only  the  form 
or  forum  of  its  enforcement,  and  does 
not  violate  either  Const.  U.  S.  Amend. 
14  or  Const.  1901.  §  22.  forbidding  grants 
of  special  privileges  or  immunities,  or 
Const.  1901,  §  240,  giving  all  corpora- 
tions the  right  to  sue  and  be  sued  in  all 
courts  as  natural  persons.  Hatcher  V. 
Southern  R.  Co.,  191  Ala.  634,  68  So.  fiS. 


§  S67.  Venue. 

See  ante.  "C 


ititutional  and  Statutory 


5   266, 

County  Where  "Doinc  Buuness  by 
Agent." — A  railroad  company  had  for- 
merly maintained  a  depot  in  C.  county, 
and,  though  at  the  time  a  suit  was  filed 
no    station   agent    was   employed    there. 
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the  building  was  still  used  by  the  public 
for  the  storage  of  freight  and  for 
the  convenience  of  passengers.  Trains 
stopped  there,  and  the  company's  agents 
and  servants  delivered  and  received 
freight  and  accepted  and  discharged 
passengers;  the  charges  on  freight  de- 
livered being  prepaid,  and  that  on  freight 
received  being  collected  at  destination, 
and  the  fares  for  passengers  being  col- 
lected on  the  train.  Held,  that  the  com- 
pany was  "doing  business  by  agent"  in 
such  county  within  Code  1907,  §  8112. 
providing  that  corporations  may  be  sued 
in  any  county  in  which  they  do  business 
by  agent.  Louisville,  etc.,  R.  Co.  v. 
Dawson,  14  Ala.  App.  278,  68   So.  67*. 

Actions  for  Personal  InjurieB. — Under 
Code  1907,  §  8112,  providing  that  a  foreign 
or  domestic  corporation  may  be  sued  in 
any  county  in  which  it  does  business  by 
agent,  but  all  actions  for  personal  in- 
juries must  be  brought  in  the  county 
where  the  injury  occurred,  or  in  the 
county  where  the  plain titf  resides,  if 
the  corporation  does  business  by  agent 
in  that  county,  an  action  against  a  cor- 
poration for  personal  Injuries  may  be 
brought  in  the  county  in  which  the  injury 
occurred,  though  the  corporation  does 
not  do  business  therein  by  agent.  Amer- 
ican Coal  Corp.  K.  Roux,  193  Ala.  674, 
68  So.  970. 

Same— Ejectment  of  Paatenger.  —  Un- 
der Code  1907,  g  6113,  relating  to  venue 
of  suits  against  corporations  for  per- 
sonal injuries,  held,  that  action  for  eject- 
ment from  train  and  consequent  humilia- 
tion, etc..  occurring  in  5.  county,  where 
plaintiff  resided,  could  not  be  brought  in 
J.  county.  Hatcher  v.  Southern  R.  Co., 
191  Ala.  634.  68  So.  S5. 

Action  for  Penalty.— Under  Code  1907. 
}§  euo,  6112,  an  action  against  a  corpo- 
ration for  -failure  to  enter  satisfaction  of 
a  mortgage  must  be  brought  in  the 
county  where  the  mortgage  is  recorded. 
Drennen  Motor  Car  Co.  v.  Evans,  192 
Ala.  ISO,  88  So.  303. 
§  ses.  Use  of  Corporate  Name. 

iSufficiencr  tof  Designation. — Southern 
R.  Co.  V.  Hayes,  183  Ala.  465.  82  So.  874. 
See  the  title  CORPORATIONS, 
vol.  3,  p.  566. 


§  STO.  Procesa  and  Hotke. 

Service  of  summons  on  "H.  H.  Hilt, 
of  Hitt  Lumber  Company,"  showed  serv- 
ice on  H.  H.  Hitt  individually;  the  words 
"of  Hitt  Lumber  Company"  being  mere 
descriptio  personae.  Hitt  Lumber  Co.  v. 
Turner,  187  Ala.  56,  65  So.  807. 
§  m.  Attachment  and  Garnishment 

A  letter  written  by  the  agent  o(  the 
corporation  garnished  can  not  :be  held  to 
be  the  answer  of  the  corporation  suffi- 
cient to  support  judgment  against  the  , 
garnishee  on  its  admission  of  an  indebt- 
edness to  defendant,  where  it  did  not 
bear  an  affidavit  reciting  that  the  writer 
was  the  duly  authorized  agent  of  the 
corporation  to  make  such  answer.  Hutson 
V.  Illinois  Cent.  R.  Co.,  186  Ala.  456,  «5 

So.  62. 

S  S7S.  Pleading. 

§  87«.' In  General. 

Autborit7    of    Agent. — A     declaration, 
nt  of  which  alleged  that  the  de- 
fendant   corporation,    acting   through  its 
duly    authorized    agents,    naming    them, 
made    the    agreement    sued    on,    and  the 
ouFit   of    which    alleged    that  the 
president    of    the    corporation,    acting  as 
ident,    for    the    corporation,    ratified 
the  agreement,  sufficiently  avers  in  each 
the  authority  of  the  agents  to  bind 
the    corporation.     Southern   States    Fire. 
etc..  Ina.  Co.  v.  Lunsford,  192  Ala.  76,  68 

.  273. 

§   VT7.   Allegation    and    Denial    U 

Corporate  Existence. 
§  Wn  <1)  In  Action  by  CorporatiML 

Nec«Hit7  for  Allegation. — A  plaintiff 
corporation  need  only  describe  itself  in 
the  complaint  as  a  body  corporate  with- 
out alleging  facts  constituting  it  a  body 
corporate.  Head  v.  Robinson,  etc.,  Cc 
191  Ala.  352,  67  So.  976. 
§  *77  <S)  In  Action  against  CorporatioD- 

Plea  of  nul  tiel  corporation'  is  a  good 
plea  in  bar.  AshurM  v.  Arnold-Henegar- 
Doyle  Co.   (Ala.).  78  So.  386. 

In  an  action  against  a  master  for  an 
assault  and  battery  committed  by  his 
superintendent,  where  an  amendment,  al- 
ready allowed,  correctly  gave  the  name 
of  the  corporation  defendant,  as  affirmed 
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its  plea,  its  plea  nul  tiel  corporation 
properly  stricken.  Central  Foundry 
V.  Laird,  189  Ala.  884,  «6  So.  571. 


{ tn. Defense  of  Ultra  Virei. 

Ultra  Vireft— Demurrer. — In  an  action 
hy  »  lumber  company,  member  of  a 
hunberman'a  insurance  association,  to 
recover  of  another  member  the  propor- 
tion due  from  defendant  on  a  policy  is- 
sued to  plaintiff  by  the  association  by 
one  holding  a  power  of  attorney  in  fact 
Irom  the  defendant,  the  question  whether 
the  exercise  of  such  power  of  attorney 
by  defendant  was  ultra  vires,  which 
could  be  determined  only  by  considera- 
tion of  the  several  charters  under  the 
laws  of  the  respective  states  granting 
incorporation  to  the  members  of  the  as- 
sociation, could  not  be  tested  by  de- 
marrer,  Sales-Davis  Co.  v.  Henderson- 
Boyd  Lumber  Co.,  193  Ala.  166,  69  So. 
5S1. 

§  UO.  Signatmre,    Verification    and 

Actfompanying  AfBdavin. 

Vciificatdoik — Under  Code  1907,  |  3969, 
tbe  pica  of  nul  tiel  corporation  must  be 
verified,  and  failure  to  verify  as  required 
thereby  renders  the  plea  defective  and 
subject  to  demurrer.  Ashurst  v.  Arnold- 
Henegar-Doyle  Co.  (Ala.),  78  So.  386. 
i  Ml. Issues,  Proof  and  Variance. 

A  corporation  can  only  act  through  its 
officers,  agents,  or  employees,  and  an 
illegalion  that  a  corporation  directed  an 
assault  is  supported  by  proof  of  an  as- 
sault by  its  officers  while  acting  in  its 
behalf.  Hart  v.  Jones,  14  Ala.  App.  327. 
TO  So.  206. 

The  defense  of  ultra  vires  is  not  avail- 
able to  a  corporation  in  an  action  on  a 
contract  made  by  its  agents,  unless  it 
is  specially  pleaded.  Southern  States 
Rre,  etc.,  Ins.  Co.  v.  Lunsford,  198  Ala. 
76,  68  So.  2T3. 
S18S.  TriaL 

Question  tor  Jury, — Where  fragments 
of  rock  were  thrown  upon  adjoining 
premises  by  blasting  carried  on  by  the 
servants  of  a  corporation,  which  was 
continued  after  the  company  had  notice 
of  the  injury,  it  was  at  least  a  question 
for  the  jury  whether  the  company  h 


gated  the  trespass  if  it  was  not  shown  as 
a  matter  of  law.     Eit  parte  Birmingham 
Realty  Co.,  183  AU.  444,  63  So.  6T. 
§  SH.  Judgment  or  Decree. 

A  default  judgment  against  a  defend- 
ant corporation  can  not  be  sustained;  the 
record  failing  to  show  that  proof  was 
made  that  the  person  served  with  sum- 
mons was,  at  the  time  of  service,  such 
an  officer  or  agent  of  the  corporation  as 
was  'by  law  authorized  to  receive  service 
on  its  behalf.  Harden  Mercantile  Co.  v.  ' 
Hart,  186  Ala.  513,  65  So.  337. 
VIII.    INSOLVENCY    AND    RECEIV- 

ERS. 
§   S8S.   What    Constitutes    Corporate    In- 
solvency. 

A  corporation  which  has  sufficient 
property  subject  to  legal  process  to  sat- 
isfy all  demands  is  not  insolvent  so  as 
to  authorize  a  receivership,  though  it 
may  not  have  money  on  hand  to  meet 
its  liabilities  as  they  mature,  and  is  un- 
able to  obtain  credit.  Cassels  Mills  v. 
First  Nat.  Bank,  187  Ala.  3B5,  65  So.  830. 
g  389.  Conveyances  When  Insolvent  or 
in  Contemplation  of  Insolvency. 

Transfer  to  Stockholders — Right  of  Cor- 
poratton  to  Purchase  Its  Own  Stock.— 
Transfers  of  property  made  by  a  cor- 
poration to  one  of  its  directors  as  con- 
sideration for  the  purchase  of  its  stock 
held  by  him  at  a  lime  when  the  corpo- 
ration was  insolvent,  the  amount  of  prop- 
erty transferred  being  nearly  one-half  of 
the  assets  of  the  corporation,  were  but 
gifts  to  the  director,  and  therefore  fraud- 
ulent in  law  and  void,  without  regard  to 
the  question  of  intent.  Henderson  v. 
Garner  (Ala,),  75  So.  387. 

Where  an  insolvent  coiporation  pur- 
chases its  own  stock  and  pays  therefor 
out  of  the  assets,  creditors  may  recover 
the  value  of  payments  received  where 
the  stockholders  sold  with  knowledge  of 
the  corporation's  insolvency  and  with  in- 
tent to  delay  creditors,  for  the  transac- 
tion was  a  fraud  upon  creditors  who 
were  entitled  to  look  to  the  assets  of 
the  corporation  for  payment,  and  this  is 
also  true  though  creditors  do  not  rely 
upon  the  trust  fund  doctrine.  Sherrill  w. 
I  Hutson,  187  Ala.  189,  65  So.  538. 
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Where  k  director  and  stockholder  of 
a  corporation  transfers  his  stock  to  cor- 
poration in  exchange  for  corporate  prop- 
erty, the  stockholder,  as  director,  will 
be  presumed  to  have  known  that  corpo- 
ration was  insolvent,  and  it  would  be 
against  public  policy  to  permit  him  to 
plead  his  ignorance  and  profit  by  his  own 
want  of  knowledge  when  it  was  his  duty  to 
know.  Henderson  v.  Garner  (Ala.).  75 
So.  387. 

'  §  WiVt.  Remedies  ol  Heicben  or  Stock- 
taolden  in  Genend. 

Where  shareholders  in  a  corporation 
with  knowledge  of  its  insolvency  and 
with  intent  to  delay  creditors  sell  their 
shares  to  the  corporation,  the  transaction 
is  actually  fraudulent  and  can  be  im- 
peached by  subsequent  as  well  as  exist- 
ing creditors;  but.  when  the  transaction 
is  not  tainted  with  actual  fraud,  it  is  void 
only  as  to  antecedent  creditors.  Sherrill 
V.  Hutson,  1ST  Ala.  1S9,  6S  So.  93S. 
§  8M.  Remedies  of  Creditors  in  General. 

Where  complainant  is  creditor  of  two 
of  merging  corporations  with  prior 
as  to  some  assets  which  went  into 
merged  corporation,  he  is  creditor  of 
latter  within  Code  1907,  g  3509,  making 
assets  of  insolvent  corporations  consti- 
tute trust  fund  for  payment  of  creditors. 
Alabama,  etc.,  Railway  v.  Tolman  (Ala.), 

7*  So.   381. 

Under  Code  1907.  S  35M.  mere  fact 
that  corporation  becomes  insolvent  doe: 
not  instantly  withdraw  all  assets  from 
its  management,  so  that  they  are  nc 
longer  subject  to  execution  or  attach' 
ment,  or  paramount  Ifens.  Standard 
Chemical,  etc..  Co.  v.  Faircloth  (Ala.), 
77  So.  31. 
§  99$.  Creditors'  Suits. 

Jurisdictioii  of  E^ity— Remedy  at  I-aw 
Inadequate. — Drennen  v.  Jenkins,  180 
Ala.  261.  60  So.  85S.  See  the  title  COR- 
PORATIONS, §  393  (4).  vol.  3.  p.  588. 
§  S9S.  Appointment  of  Receiver. 

§  390.  Grounds. 

§  aM  (1)  In  General. 

The  process  of  receivership  is  an  an- 
cillary remedy  in  aid  of  the  primary  ob- 
ject of  litigation  which  must  be  of  equit- 


MS  §1  289-298 

able  cognizance,  and  a  bill  can  not  be 
Intained  for  the  appointment  of  a  re- 
iM  apart  from  some  distinct  ground 
of  equitable  relief.  Casaels  Mills  v.  First 
Nat.  Bank,  187  Ala.  339,  69  So.  820. 
§  see  (S)  IiuOlvency  and  Preference  of 
Creditors. 

n  a  bill  by  a  creditor  of  a  merging 
corporation  in  behalf  ot  himself  and  other 
creditors  against  a  consolidated  corpo- 
ration, alleging  insolvency,  and  asking 
relief  to  the  extent  that  the  assets  of  the 
merging  corporation  became  a  trust  fund, 
subject  to  be  marshaled  and  distributed 
under  Code  1907,  g  3S09,  application  was 
made  for  appointment  of  a  receiver 
pendente  lite.  Pending  a  continuance  of 
the  cause,  a  bill  was  filed  in  the  federal 
court  against  the  corporation  and  a  re- 
ceiver appointed.  The  evidence  on  the 
hearing  thereafter  in  the  state  court 
tended  to  establish  the  insolvency  as  al- 
leged. Held,  that  a  receiver  was  prop- 
erly appointed.  Alabama,  etc..  Railway 
V.  Tolman  (Ala.),  76  So.  3B1. 
§  IM.  —  Parties  on  Application. 

Simile  Contract  Creditors.  —  Under 
Code  1907.  §  3S0g,  providing  that  the  as- 
sets of  insolvent  corporations  constitute 
a  trust  fund  for  the  payment  of  creditors, 
a  simple  contract  creditor  of  an  insolvent 
corporation  may  sue  on  behalf  of  himself 
and  all  Other  creditors  tor  the  appoint- 
ment of  a  receiver  and  the  collection  ot 
the  assets:  and  where,  after  suit  brought, 
other  creditors  obtain  judgments  and 
levy  executions  against-  the  corporation, 
a  supplemental  bill  by  the  creditor, 
setting  out  the  facts  and  praying  for  an 
injunction  to  restrain  proceedings  under 
the  judgments  and  executions,  states  a 
cause  of  action  in  equity.  Warren  f. 
Kilgore.  176  Ala.  476,  98  So.  432. 

Debts  Evidenced  by  Trust  Deeds.  — 
That  the  trust  deeds  securing  complain- 
ant's debts  are  to  the  effect  that  a  sale 
of  the  mortgaged  property  shall  operate 
as  a  full  satisfaction  of  the  indebtedness 
secured,  by  the  trust  deed,  can  not  de- 
feat a  bill  and  application  for  receiver 
pendente  lite  by  complainant  in  behalf 
of  himself  and  other  creditors,  not  seek- 
ing any  relief  personally  against  the 
original     corporations,    or     the     consoli- 
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resisted  such  appointment.    Cassels  Mills 
First  Nal.  Bank,  187  Ala.  325,  85  So. 


dated  corporation,  but  only  to  have  the 
court  take  possession  of  the   mortgaged 
property  and  conserve  it.     Alabama,  etc., 
Railway  v.  Tolman  (Ala.),  78  So.  381. 
S  t». ProceedingB. 

One  asking  for  receivership  process 
mast  show  that  he  has  a  right  or  interest 
in  or  to  the  subject-matter  of  the  pro- 
posed receivership,  or  that  it  constitutes 
a  special  fund  to  which  he  has  a  right 
to  resort.  Cassels  Mills  v.  First  Nat. 
Bank,  187  Ala.  3SS,  65  So.  &20. 

Bill  Not  Showing  Insolvency.— A  bill 
seeking  the  appointment  of  a  receiver 
for  a  corporation  which  was  not  filed 
behalf  of  creditors  generally,  but  sought 
relief  for  complainants  alone,  and,  though 
e;!presjing  a  doubt  as  to  the  value  of  the 
corporation's  property  being  equal 
debts,  alleged  complainants'  belief  that 
the  corporation  was  solvent  if  its  prop- 
erty and  assets  were  properly  preserved 
and  looked  after,  could  not  be  sustained 
on  demurrer  as  a  bill  under  Code  I90T. 
I  3509,  providing  that  the  assets  of  in- 
solvent corporations  constitute  a  trust 
fund  for  the  payment  of  creditors,  and 
may  be  marshaled  and  administered  in 
courts  of  equity.  Cassels  Mills  v.  First 
Kat  Bank,  187  Ala.  325,  65  So.  820. 

Same— Sufficiencr  in  Abaence  of  De- 
mncrer  or  Resiitance  by  Corporatioa — A 
bill  hy  simple  contract  creditors  of  a  cor- 
poration for  the  appointment  of  a  re- 
ceiver which  did  not  allege  the  corpo- 
ration's insolvency  nor  facts  from  which 
insolvency  might  be  reasonably  inferred, 
but  which  alleged  that  the  corporation's 
mill  building  constructed  of  highly  in- 
flammable material,  which,  with  the  ma- 
cbinery  therein,  constituted  substantially 
all  of  its  property,  had  been  closed  down 
and  left  without  proper  insurance,  care, 
and  protection,  and  was  in  constant 
danger  of  destruction  by  fire  which 
might  be  communicated  from  locomotive 
engines  passing  with  great  frequency, 
would  not  have  been  sufKcient  as  against 
a  demurrer,  but  was  not  so  defective  as 
to  be  incurable  by  amendment,  waiver, 
or  course  of  proceedings  between  the 
parties,  and  hence  was  sufficint  to  sup- 
port the  appointment  of  a  receiver,  where 
the    corporation    neither    demurred    nor 


Where,  in  a  creditor's  suit  for  the  ap- 
pointment   of  a  receiver    for  a  corpora- 
jn,  the  corporation  on  motion  for  a  re- 
iver appeared  by  counsel  and  stated  that 
would  not  resist  the  appointment  or  take 
ly  action  whatever,  it  waived  all  amended 
defects  in  the  bill  so  far  as  they  might 
have  affected  the   propriety  of  an  order 
appointing    a    receiver    and    every   objec- 
tion   to    the    proceeding    save    only    that 
the    court   had    not   jurisdiction   to   make 
any   order    in  the  premises;  and    hence, 
where  the  bill  was  not  so  defective  as  to 
be     incurable    by    amendment,    the    ap- 
pointment   of   a    receiver    would    be    af- 
firmed.   Cassels  Mills  v.  First  Nat.  Bank, 
187  Ala.  335,  65  So.  820. 


§301.- 
The 


-  Effect 


appointment  of  a  receiver  for  a 
:orporation  does  not  dissolve  the  corpo- 
ation.  Railroad  Comm.  v.  Alabama, 
etc.,  R.  Co..  185  Ala.  3S4.  64  So.  13. 

§  303.  Priorities  of  Claims. 

Creditor  of  corporation  is  not  as  mat- 
ter of  law  chargeable  with  notice  of  in- 
solvency of  company,  though  managing 
officers  of  corporation  who  become  cred- 
itors of  it  as  such  might  be  charged  with 
such  notice.  Standard  Chemical,  etc., 
Co.  1-.   Faircloth   (Ala.),  77  So.   31. 

Insolvency  of  a  corporation,  under 
Code  1807,  §  3509,  merely  authorizes 
marshaling  of  its  assets  in  equity,  and, 
if  parties  with  knowledge  of  the  facts 
er  insolvency  attempt  to  acquire 
preference  or  priority  of  liens,  the 
court  will  intervene  to  prevent  them. 
but  the  same  rule  does  not  apply  to  a 
creditor  or  purchaser  of  the  company's 
property  without  knowledge  or  notice 
of  insolvency,  or  that  the  funds  or  prop- 
erty purchased  or  subjected  to  his  debt 
were  trust  property,  his  rights  acquired 
■by  a  bona  fide  purchase  by  virtue  of  an 
attachment  or  garnishment  being  par- 
amount to  any  rights  of  the  other  cred- 
itors, though  the  company  was  insolvent 
when  the  sale  was  made  or  attachment 
levied;   there    must   be  an   intent    or  at- 
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tempt  to  acquire  a  preference  or  priority 
as  to  trust  property  before  a  court  o£ 
equity  will  annul  or  set  aside  sales  or  at> 
tachment  proceedings  had  in  good  faith 
without  knowledge  or  notice  of  the  trust 
relation.  Standard  Chemical,  etc.,  Co.  v. 
Faircloth  (Ala.),  7T  So.  31. 

X.  CONSOLIDATION. 
§  SIO^.  Assent  of  Stockbolden. 

Stockholders,  who  participated  in  the 
meeting  at  which  a  consolidation  agree' 
ment  was  adopted,  and  voted  in  favor 
thereof,  are  not  estopped  by  such  i 
or  their  subsequent  acceptance  of  stock 
in  the  consolidated  corporation,  to  at 
tack  the  agreement  for  fraud  of  the  di 
rectors,  of  which  they  were  ignorant  a 
the  meeting.  Alabama  Fidelity  Mortg. 
etc..  Co.  V.  Dubberly  (Ala.),  73  So.  911. 

§  311.  Rights  and  Remedies  of  Dissendnc 
Stockholders. 

The  right  of  stockholders  of  one  of  thi 
constituent  corporations,  who  consented 
to  its  consotidation,  to  have  the  com 
dated  corporation  dissolved  for  fraud, 
of  which  they  were  ignoran^  when  they 
consented,  is  subordinate  to  the  right  of 
innocent  stockholders  of  the  consoli- 
dated corporation  ever  though  the  pro- 
tection of  those  rights  deprives  the  former 
stockholders  of  their  remedy  in  equity  by 
dissolution,  and  leaves  them  only  their 
remedy  at  law  against  the  directors.  Ala- 
bama Fidelity  Mortg..  etc.,  Co.  v,  Dub- 
berly (Ala.).  73  So.  911. 

§  313.  Status  of  Original  and  Consolidated 
Corporations. 
"Merger"  —  "Consolidation."    —  Under 

Code  1907,  §§  3502-3508,  providing  for  the 
merger  or  consolidation  of  corporations, 
"merger"  is  the  absorption  of  a  thing  of 
lesser  importance  by  a  greater,  whereby 
the  lesser  cea,ses  to  exist  but  the  greater 
is  n«t  thereby  increased,  while  a  "con- 
solidation" takes  place  when  two  or  more 
corporations  are  extinguished  and  by  the 
same  process  a  new  one  is  created,  taking 
over  the  assets  and  assuming  the  liabil- 
ities of  those  passing  out  of  existence. 
Alabama,  etc..  Railway  v.  Tolman  (Ala.), 
78  So.  381. 


§  310.  Actions  by  or  against  Consolidated 
Corporation. 

Under  Code  1907,  §  3S09,  providing  that 
the  assets  of  insolvent  corporations  con- 
stitute a  trust  fund  for  the  payment  of 
creditors  which  may  be  marshaled  and 
administered  in  courts  of  equity,  a  merger 
or  consolidated  corporation  may  be  sued 
for  the  debts  and  liabilities  of  the  origi- 
nal corporations.  Alabama,  etc.,  Railway 
V,  Tolman  (Ala.),  76  So.  381. 

Proceeding  against  Old  Corporations- 
Consolidated  and  merging  corporations 
could  be  sued  together,  where  it  wai 
sought  to  administer  the  assets  of  the 
original  companies,  only  in  so  far  as  their 
assets  had  gone  into  the  merged  corpo- 
ration. Alabama,  etc..  Railway  v.  Tol- 
man (Ala.),  76  So.  381. 

Code  1907,  S  3506,  relative  to  consolida- 
tion of  corporations,  does  not  relieve 
constituent  corporations  of  liabilities,  and 
creditor  may,  if  he  choose,  proceed  to 
judgment  and  execution,  against  the  eld 
corporation.  Pearce  v.  Brilliant  Coal  Co. 
(Ala.),  77  So.  *. 

Limitations.— Code  1907,  %  ssis.  docs 
not  require  one  suing  corporation  when 
it  is  consolidated  with  others  to  pursue 
action  to  judgment,  execution,  and  satis- 
faction within  five  years  under  penalty 
of  losing  his  entire  claim  or  demand. 
Pearce  jr.  Brilliant  Coal  Co.  (Ala.).  TT 
So.  4. 

XI.   DISSOLUTION   AND    FORFEI- 
TURE OF  FRANCHISE. 
§  316.  Causes  and  Groonds  in  General. 

Sec  post.  "In  General,"  §  332  (1). 
§  317.  Invalid  or  Fraudulent  Corporatioo. 

False  Statement  of  Paid-in  Capital  — 
Floyd  V.  State,  177  Ala.  169,  S9  So.  280. 
See   the   title    CORPORATIONS.  5  317, 
vol.  3,  p.  660. 
§  318.  Nonuser  or  Surrender  Of  Franchise. 

A  willful  and  persistent  failure  by  a 
public  service  corporation  to  discharge 
its  franchise  duties  is  ground  for  forfeit- 
ing the  franchise  and  dissolving  the  cor- 
poration. State  V.  Birmingham  Water- 
works Co.,  185  Ala.  388,  64  So.  23. 

view  of  Code  1907,  §  3515,  providing 
that  live  years  nonuser  shall  forfeit  the 
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franchise  of  corporations,  the  failure  of 
the  members  of  a  corporation,  organized 
to  promote  temperance  and  morality 
imong  its  members  and  the  community, 
to  hold  meetings  or  to  do  anything  to 
further  the  purpose  of  the  corporation, 
constitutes  an  abandonment  of  the  cor- 
[lorate  franchise,  working  a  dissolution, 
and  the  dissolution  must  be  held  to  have 
occurred  at  the  time  of  the  abandonment. 
Mobile  Temperance  Hall  Ass'n  v.  Holmes, 
189  Ma.  S71,  65  So.  1020. 
I  310.  Hisnse  of  Franchise  or  Powen. 

Under  Code  1907,  §§  S453,  5465,  author- 
izing an  action  to  exclude  such  person 
from  a  franchise  "when  any  person 
usurps,  intrudes  into,  or  unlawfully  holds 
or  exercises"  any  franchise,  construed 
with  !  -5450.  the  state  may  maintain  a 
proceedine  to  forfeit  the  franchise  of  a 
public  service  corporation  tor  abuse  of  an 
existing  franchise,  as  well  as  to  prevent 
the  unlawful  assumption  of  a  franchise. 
State  V.  Birmingham  Waterworks  Co., 
i«5  Ala.  3S9,  64  So.  33. 

;  391.  Violatiott  of  Charter  or  Statute. 

A   municipality   has    implied    Slower    to 
prescribe  reasonable  conditions  precedent 
to  the  exercise  of  the  franchise  of  a  public 
service  corporation,  the  violation  of  which 
would  authorize  a  revocation  of  the  fran- 
chise:   but    mere    regulations   as    to    tl 
future  exercise  of  the  franchise  and  of 
commercial  nature  are  generally  deemed 
conditions   subsequent,     the    violation    of 
which    is    not    a    ground    for    forfeiture 
Stale  f.    Birmingham     Waterworks     Co. 
IBS  Ala.  38S.  64  So.  S3. 
!   SS4.    Insolvency    or    Nonpayment    of 
Debts. 

Power  of  Court    of  Equity.— While 
court  of  equity  may,  where  it  appears  be- 
yond question  that  the  continuation 
profitable  business  can  not  be  had,  decree 
dissolution  of  a   corporation   on   petition 
by  a  minority  of  its  shareholders,  a  court 
of  equity    has  no  power,    though    it  ap- 
peared   that    the    corporation     had    lost 
much  money,  to  decree  dissolution  where 
it  still   had    large    assets,    particularly 
in  the  last  year  its  income  exceeded 
expenses,     notwithstanding    it     was   c 
tended  that  if  dissolution  was  not  decreed 


the  assets  would  depreciate  so  that  they 
would  be  entirely  lost.  Phinizy  v,  Arinis- 
ton  City  Land  Co.,  IBS  Ala.  6Se,  71  So. 
4S9. 

g  830.  Proceedings  to  Enforce  Dissolution 
or  Forfeiture. 

§  331.  By  or  in  Name  of    State  or 

Public  Officers. 
A  franchise  granted  to  a  public  service 
corporation  by  a  municipality  .by  legisla- 
tive authority,  whether  special  or  general, 
s  granted  by  the  state  the  same  as  if  di< 
ectly  granted  by  the  legislature,  so  that 
the  abuse  of  such  franchise  may  be  pun- 
shed  by  forfeiture  in  a  suit  by  the  state. 
State    V.    Birmingham    Waterworks    Co., 

189  Ala.  3SB.  64  So.  23. 

While  an  ordinance  granting  a  franchise 
to  a  public  service  corporation  is  sub- 
ject to  rescission  by  the  municipality  for 
breach  in  so  far  as  it  is  contractual  in  its 
:re,  in  so  far  as  it  grants  a  franchise 
an  not  without  express  authority  be 
annulled  'by  the  municipality  for  abuse, 
since  such  annulment  can  only  be  had 
in  a  suit  by  the  state,  or  contingently  in 
a  suit  by  the  municipality  under  Code 
1907,  §  3513.  State  v.  Birmingham  Water- 
works Co.,   18S  Ala.  388,  64  So.  23. 

§  SSS. By  Members  or  Officers  of  the 

Corporation. 
§  33a  (1)  In  General. 

A  stockholder  of  a  corporation  not  for 
pecuniary  profit,  but  for  the  benefit  of  its 
members  through  their  mutual  co-opera- 
lion,  organized  under  Act  Oct,  1,  1903,  §§ 
1-5  (Code  1907,  S  3573),  for  the  purpose  of 
owning  and  leasing  real  property  to  apply 
and  demonstrate  the  single  tax  theory  of 
taxation,  while  some  of  its  activities  were 
profitable  and  it  was  solvent  and  out  of 
debt,  could  not  maintain  a  bill  for  its  dis- 
solution on  the  ground  of  its  already  ac- 
complished or  impending  failure,  financial 
or  otherwise,  since  the  act  does  not  re- 
quire the  concurrent  exercise  of  all  its 
powers,  or  the  profitable  exercise  of  any, 
and  wnce,  without  a  showing  to  the  con- 
trary, it  would  be  presumed  that  its  gov- 
erning authority  would  not  needlessly 
permit  its  dissolution  by  the  absorption 
of  its  assets  in  unprofitable    operations. 


.tiiiv  Google 


568 


§8  332  {l)-337 


Fairhope  Single  Tax  Corp.  v.  Melville, 
AU.  see,  60  So.  466. 

Wben  a  private  biuincM  corporation 
has  failed  io  its  purpoaee,  a  single  stock- 
holder may  maintain  a  bill  (or  its  disso- 
lution and  the  distribution  of  its  assets, 
whether  the  corporation  be  solvent  or 
insolvent.  Decatur  Land  Co,  *.  Robin- 
son, 1N4  Ala.  3S2,  63  So.  522. 

Where  the  burinesa  can  not  be  profit- 
ably continwd  minority  stockholders  may 
maintain  a  bill  to  have  the  assets  of  the 
corporation  distrrbuted  under  the  orders 
of  the  court.  Decatur  Land  Co.  v.  Robin- 
son, 184  Ala.  322,  «3  So.  iZH. 

Demand  of  Redreaa  of  Grievance!, — It 
is  not  a  condition  precedent  to  a  bill  by 
minority  stockholders  to  administer  and 
dissolve  a  corporation  on  the  ground  that 
it  can  not  profitably  continue  busineas, 
that  they  demand  of  the  directors  a  re- 
dress of  grievances.  Decatur  Land  Co. 
V.  Robinson,  184  Ala.  322,  63  So.  522. 
§  S88  (3)  Partiea.  , 

All  of  the  stockholders  of  a  corporation 
are  necessary  parties  to  a  bill  for  its  dis- 
solution, in  the  absence  of  a  showing  that 
it  is  practically  inconvenient  to  make 
them  parties,  or  that  their  interests  are 
adequately  represented,  .Alabama  Fidehty 
Mortg.,  etc.,  Co.  v.  Dubberly  (Ala.),  73 
So.   911. 

While,  in  a  bill  by  a  minority  stock- 
holder to  administer  the  affairs  of  a  cor- 
poration and  to  dissolve  it,  all  of  the 
stockholders  must  be  made  parties,  yet 
where  the  'bill  made  many  of  the  larger 
stockholders  parties  whose  interests  were 
identical  with  those  of  the  other  stock- 
holders, and  alleged  that  other  stockhold- 
ers were  numerous  and  that  it  would  be 
practically  impossible  to  biing  the  case 
to  a  'final  hearing  if  all  had  to  be  made 
parties,  complainant  was  relieved  from 
doing  so  by  chancery  court  rule  IS  au- 
thorizing the  court  in  its  discretion  to 
dispense  with  the  bringing  in  of  all  the 
interested  parties  where  a  sufficient  num- 
ber are  before  the  court  to  represent  all 
their  personal  interests,  Decatur  Land 
Co.  V.  Robinson,  18+  Ala.  322,  63  So.  S22. 
§  33S  (4)  Pleading. 
A  bill  for  the  dissolution  of  a  corpora- 


tion, not  averring  with  sufficient  particu- 
larity any  effort  to  have  the  wrongs  com- 
plained of  corrected  by  its  officers,  held 
not  maintainable.  Fairhope  Single  Tax 
Corp.  V.  Melville,  193  Ala.  289,  69  So,  46C 
g  3S3.  ESect  of  Ditsolution  in  General 

Where  bankrupt  indorsed  notes  of  cor- 
poration and  renewed  his  liability  by  suc- 
cessive indorsements  on  renewal  notes, 
since  notes  were  binding  against  him 
personally,  it  was  of  no  consequence  that 
corporation  was  subsequently  dissolved; 
the  renewal  being  merely  that  of  his  per- 
sonal obligation.  Duncan  f.  Lura  (Ala), 
77  So.  718. 

§  337.  Collection  of  Unpaid  Subacripdou. 
In    GeneraL — Drennen    v.   Jenkins,   180 
Ala.  261.  60  So.  858.     See  the  title  COR- 
PORATIONS, §  337,  vol.  3,  p.  611. 

Under  Code  1907,  |  3'SOe,  the  assets  of 
an  insolvent  corporation  constitute  a  inist 
fund  for  the  payment  of  creditors,  which 
fund  may  be  marshaled  and  administered 
court  of  equity  while  §  374*  declare! 
that  a  judgment  creditor  of  a  corporation, 
ith     execution     return     "No     property 
found,"  may  by  bill  in  equity  subject  to 
the  payment  of  his  judgment  the  unpaid 
subscription  of  one  or  more  stockholders, 
without   regard    to    whether   the    corpora- 
has   called   for   such   subscription  or 
d    maintyn    suit,     A    corporation   to 
whose  stock  defendant  subscribed  became 
isolvent.   was   dissolved,   and  a  receiver 
as  appointed.     Held,  that  in  such  case 
le  receiver  might  maintain  an  action  on 
ipaid  slock  subscriptions  for  the  benefit 
of    creditors,   though    such   creditors    had 
recovered  judgment   which    was  re- 
:d  unsatisfied;  the  insolvency  and  the 
dissolution   of   the    corporation   obviating 
the  necessity  of  such  procedure,     Hund- 
ley V.  Hewitt,  iftS  Ala.  647,  71  So.  *19. 

Cancelled  Subscriptions. — Where  a  cor- 
poration became  insolvent,  was  dissolved 
and  a  receiver  appointed,  a  court  of  equity 
having  general  jurisdiction  to  collect  all 
corporate  assets  may  authorize  the  re- 
ceiver to  sue  to  enforce  unpaid  stock  sab- 
script  ions  due  the  corporation,  though 
the  corporation  had,  by  resolution  of 
stockholders,  canceled  the  subscription, 
the  order  of  cancellation  bein^  one  which 
would    be    subject    to    impeachment    by 
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creditors.     Hundley  v.    Hewitt,    195   Ala. 

MT,  71  So.  ilft. 

J  tM%.  Distributioii  among  Stockholders. 

In  the  absence  of  statute,  the  assets  of 
a  coiporation,  organized  to  promote  trm- 
peranee,  among  its  members  and  the  com- 
munity, are  on  dissolution  distributed 
among  the  surviving  members;  the  com- 
mon-law rule  with  respect  to  corporations 
not  prevailing.  Mobile  Temperance  Hall 
A»'n  V.  Holmes,  13»  Ala.  STl,  05  So.  1020. 

Where  a  corporation,  organized  to  pro- 
mote temperance  and  morality,  forfeited 
it4  charter  because  the  members  aban- 
doned the  purposes  of  the  corporation,  the 
auets  of  the  corporation  will  be  distri- 
buted among  those  who  were  members 
up  to  the  time  of  the  dissolution  or  their 
fidrs.  Mobile  Temperance  Hal!  Ass'n  v. 
Holmes,  139  Ala.  271,  85  So.  1020. 
I  St>.  Actions  by  or  aKainst  Coiporation 
after  DiMolution. 

Rigfata  ot  Creditors. — A  creditor  whose 
claim  is  contingent  and  depends  upon 
breach  of  contract  may  maintain  a  suit, 
under  Code  1907,  |  3516,  providing  that 
after  dissolution  a  corporation  shall  exist 
for  the  settlement  of  its  husiness  and  may 
be  sued;  the  directors  being  trustees  for 
the  collection  of  assets  and  payment  of 
debts.  Pankey  i'.  Lippman,  187  Ala.  199, 
fii  So.  771. 

Under  Code  1907,  §  3516,  a  creditor  of 
a  corporation  may  after  dissolution  main- 
tain a  bill  to  enhance  its  assets  by  com- 
pelling payment  of  unpaid  subscriptions 
for  stock,  even  though  his  claim  has  not 
been  reduced  to  judgment  in  an  action  at 
law.  Pankey  v.  Lippman,  187  Ala,  189, 
85  So.  7T1. 

Capacity  of  Corporation  to  Be  Sued. 
—Where  a  corporation  was  dissolved  by 
agreement  of  shareholders  under  Code 
1907.  g  3510,  held,  that  despite  §  3611  it 
continued  as  a  body  corporate  under  S 
3S16  for  5  years,  and  so  was  properly 
joined  in  action  to  hold  it  under  §  4108 
for  failure  to  deliver  to  olRcer  levying 
execution  a  statement  of  defendant's 
stock.  Roe  r.  Durham,  IBS  Ala.  584,  71 
So.  109. 

Bill  By    Heirs  Not    AUegiiv    Demand 


vpon  Officers  to  Inatitiite  Action.  — 
Where  there  were  no  officers  of  a  dis- 
solved corporation  in  existence  who  could 
sue  for  the  distribution  of  assets  held  by 
defendant,  a  bill  by  the  heirs  of  former 
members  who  were  entitled  to  participate 
in  the  distribution  is  not  bad  because  of 
a  failure  to  allege  a  demand  upon  cor- 
porate officers  to  institute  the  action. 
Mobile  Temperance  Hall  Ass'n  v.  Holmes, 
189  Ala.  271,  65  So.  1020. 

Bill  Containing  Equitir.  —  A  bill  by 
creditors  seeking  to  invoke  the  remedy 
prescribed  by  Code  1907,  g  3516,  declar- 
ing that  corporations  dissolved,  except 
by  judicial  decree,  exist  as  bodies  corpo- 
rate after  dissolution  for  the  purpose  of 
settling  their  business,'  and  that  the  di- 
rectors are  trustees  for  the  collection  of 
assets  and  payment  of  debts,  contains 
equity.  Pankey  v.  Lippman,  187  Ala.  199, 
65  So.  771. 

XII.  FOREIGN  CORPORATIONS. 
§  M7.  Carrying  on  Business  within  State. 
§  M7  (1)  In  GeneraL 

IfaUng  Loans  in  Domicile  'on  Property 
in  Alabama. — A  foreign  corporation  may 
in  state  of  its  domicile  make  loans  on 
property  located  in  Alabama,  though  it 
is  not  licensed  to  do  business  here.  Covey 
Cotton  Oil  Co.  v.  Bank  (Ala.  App.),  74 
So.  87,  certiorari  denied  in  75  So.  10O3. 

Mortgage  on  Property  in  State.  — 
Though  a  foreign  corporation  to  secure 
a  debt  contracted  in  its  domicile  receives 
a  mortgage  executed  within  the  state  and 
binding  property  therein,  it  is  not  doing 
business  within  the  state,  the  execution 
being  the  act  of  the  mortgagor,  and  so 
the  mortgage  will  not  be  set  aside  on  the 
ground  that  the  foreign  corporation  was 
not  licensed  to  do  business  in  the  stale. 
Covey  Cotton  Oil  Co.  v.  Bank  (Ala.  App.), 
74  So.  87,  certiorari  denied  in  75  So.  1003. 

Agreement  to  Install  Fixtures — Effect 
of  Noncompliance  on  Right  to  Lien.— 
MuUer  Mfg.  Co.  v.  First  Nat.  Bank,  176 
Ala.  229,  57  So.  762,  cited  in  note  in  L. 
R.  A.  I917C,  1018.  See  the  title  CORPO- 
RATIONS. §  347  (1),  vol.  3,  p.  616.  , 
§  M7  (9)  Soliciting  Business. 

Where  a  foreign  corporation,  not  au- 
thorized   to    do     business    in    Alabama, 
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solicited  md  obtained  from  defendant  a 
contract  to  pay  a  specified  sum  for  inser- 
tion of  defendant's  advertising  card  in 
plaintiff's  legal  directory,  such  transac- 
tion did  not  constitute  "doing  business" 
within  the  state,  within  the  constitution 
and  statutes  requiring  foreign  corpora- 
tions doing  any  business  in  the  state  to 
have  a  known  place  of  business,  and  an 
authorized  agent  therein,  etc.  Mertins  v. 
Hubbell  Pub.  Co.,  190  Ala.  311,  67  So. 
875. 

Where  a  foreign  corporation  obtained 
defendant's  contract  for  the  publication 
of  his  'business  card  in  the  corporati 
legal  directory,  which  contract  was 
forceable,  though^  the  corporation  had 
not  been  authorized  to  do  bi 
Alabama,  the  fact  that  it  might  have  done 
other  'business  of  a  sort  t 
compliance  with  constitutional  and 
utory  provisions  relating  to  that  subject, 
without  having  compHed  therewith,  did 
not  prohibit  the  contract  in  question, 
prevent  the  corporation  from  suing  there- 
on. Mertins  v.  Hubbell  Pub.  Co,.  190 
Ala.  311,  67  So.  275. 

§  U7  (S^)  Soliciting  Stock  Subacriptions. 

The  sale  of  corporate  stock  by  a  forei 
corporation  is  the  exercise  of  a  corporate 
function  within  Const.  1901,  §  232,  and 
Code  1907,  §  3648,  and  a  .sale  by  an  agent 
for  the  corporation  within  the  State  is 
transacting  business  in  the  state  within 
Code  1907,  §§  3644,  3645.  Jones  v.  Martin 
(Ala.  App.),  74  So.  761, 

§  H7  (3)  Isolated  Tranuctions. 

The  loaning  of  money  by  a  foreign 
corporation  and  securing  its  payment  by 
mortgage  on  real  estate  is  "engaging  in 
business"  in  the  stale  within  the  statute, 
although  there  be  but  a  single  transac- 
tion. Coburn  v.  Coke,  ,193  Ala.  364,  69 
So.  5T4. 

§  U7  <S)  Taldnc  Notes  for  Goods  Sold 
or  Other  Coiuideration. 

Where  a  machine  was  ordered  through 
the  agent  of  a  foreign  corporation,  the 
order  sent  to  the  home  office,  and  the 
machine  built  there  and  shipped  into 
the  state  and  delivered  to  the  buyer,  the  I 
transaction    was    interstate,    and    the    ex- 


ecution and  delivery  to  the  agent  within 
the  state  of  notes  for  the  purchase  price 
did  not  constitute  "transacting  business" 
within  the  state.  Citizens'  Nat.  Bank  v. 
Bucheit,  14  Ala.  App.  911,  71  So.  82. 

Settlement  of  account  between  foreign 
corporation  and  debtor,  who  gave  notes 
for  balance  due,  was  mere  collection  of 
debt,  and  not  transaction  of  such  corpo- 
ration within  state,  so  that  it  could  re- 
cover on  notes,  though  it  had  not  com- 
plied with  Const.  1901,  §  832,  and  Code 
1907,  §  3MSi  stating  requirements  of 
foreign  corporations  before  being  allowed 
to  do  'business  within  the  state.  Holman 
».  Durham  Buggy  Co.  (Aia.),  76  So.  914. 
§  M7  (S)  Contracts  Nbt  Made  or  to  Be 
Performed  Wholly  within  State. 
Sale  of  Complete  Machine  to  Be  Trans- 
ported Hembris  Dejectis  and  Assembled 
in  This  State. — A  foreign  corporation,  al- 
though not  complying  with  the  foreign 
corporation  statute  (Code  1907,  §|  36«- 
3644,  3651),  may  recover  for  the  sale  of 
a  chattel,  complete  in  the  hands  of  the 
vendor,  although  it  may,  from  conveni- 
ence or  necessity,  be  transported  membris 
disjectis,  to  .be  set  up  or  installed  by  the 
corporation,  since  the  agreement  to 
merely  set  it  up  for  use  in  the  vendee's 
place  of  business  is  on  its  face  an  inci- 
dent of  the  sale,  which  ought  not  destroy 
character  as  a  single  and  individual 
of  interstate  commerce,  especially 
where  the  article  sold  is  complex  ma- 
chinery or  apparatus,  the  satisfactor]' 
operation  of  which  must  largely  depend 
upon  the  nicety  or  perfection  of  its  ad- 
justments, for  in  such  case  an  agreement 
r  the  machinery  in  working  order 
to  the  purchaser  is  a  valuable  trade  in- 
ducement. Puffer  Mfg.  Co.  v.  Kelly 
(Ala.).  73  So.  403. 

A  pica,  alleging  that  a  bottling  machine 
sold  'by  a  foreign  corporation  was  to  be 
assembled  within  the  'State,  is  not  stii- 
tained  by  proof  that  some  .slats  belong- 
t  and  the  door  of  a  drum  were 
packed  in  the  drum  and  were  unpacked 
d  put  in  place  by  the  agent  of  the  cor- 
poration, since  "assemble,"  when  applied 
to  a  machine,  means  to  collect  or  gatber 
together  the  parts  and  place  them  in  their 
proper  relation  to  each  other  to  coosti- 


ranv  Google 


S  347  (6) -356 


.  Corporations 


tnte  the  machine.  Citizens'  Nat.  Bank 
V.  Bucheit,  14  Ala.  App.  511,  71  So.  «3. 

Sale  under  Contract  for  Installation^ 
A  foreign  corporation,  although  not  com- 
plying with  the  foreign  corporation  laws 
(Code     19(>7,     §1     3642-3844,     38S1),     could 

recover  for  soda  fountain,  although  sold 
under  contract  for  installing,  such  in- 
stillation not  being  an  act  of  "local  iMisi- 
ntss"  divesting  the  sale  and  delivery  of 
its  character  as  an  act  of  intetstale  com- 
merce. Puffer  Mfg.  Co.  v.  Kelly  (Ala.). 
73  So.  403. 

AgTCemcat  that  Old  Soda  Fountain  Be 
Taken  in  Part  Excbance. — A  foreign  cor- 
poration, although  not  -complying  with 
the  foreign  corporation  laws  (Code  1807, 
SS  364^-3844.  36S1),  could  recover  for  a 
soda  fountain  sold  under  an  agreement 
tbat  vendee's  old  fountain  would  be  taken 
in  part  exchange.  Puffer  Mfg.  Co.  v. 
.  Kelly  (Ala.),  73  So.  403. 
f  SU.  Compliance  with  Reqnirementa  in 
General. 

Statutory  provisfon  not  enforced  to 
cause  innocent  persona  to  suffer.  Alex- 
ander V.  Alabama  .Western  R.  Co..  179 
Ala.  490,  60  So.  Bgs.  See  the  title  COR- 
PORATIONS. §  348.  vol.  3.  p.  «i7. 
S  IH.  Contracts. 

3  3H  (8)  ComplTing  with  Statutory  Se- 
qoirements  and  Obtaining  PermiBsion 
to  Do  Business. 

Contracts  Made  Outside  of  SUte.  — 
Const.  1901,  §  232,  and  Code  1B07.  g§  3942- 
3S44.  3645-3649,  36S3,  6«2«.  6689,  regulat- 
ing foreign  corporations  doing  business 
within  the  state,  have  no  extraterritorial 
operation  and  do  not  render  void  in  their 
inception  contracts  by  foreign  corpora- 
lions  made  outside  the  state,  but  to  be 
performed  within  Che  state.  Citizens' 
Nit.  Bank  *■.  Bucheit,  14  Ala.  App.  311, 
71  So.  82. 

Same — Enforcement  at  Instance  of 
Corporation.— Where  the  contract  of  a 
foreign  corporation  made  outside  the 
stale  is  to  be  performed  within  the  state, 
and  to  perform  it  the  foreign  corpora- 
tion must  engage  in  business  within  the 
state,  the  courts  of  the  state  will  refuse 
their  aid  to  such  foreign  corporation,  if  it 
has  not  complied  with  the  statutory  re- 


quirements, in  enforcing  the  contract  or 
recovering  the  benefits  thereof.  Citizens' 
Nat.  Bank  v.  Bucheit,  14  Ala.  App.  611, 
71  So.  82. 

Contracts  Made  within  the  State.  — 
Any  contract  entered  into  within  the 
state  by  a  foreign  corporation  not  quali- 
fied to  transact  business  therein  is  con- 
trary to  the  public  policy  of  the  state, 
and  gives  the  corporation  no  right  that 
the  state  courts  will  recognize  or  enforce 
at  its  instance.  Citizene'  Nat.  Bank  v. 
Bucheit,   14  Ala.   App.  Bll,  71  So  82. 

Same — Validity  against  Corporation. — A 
contract  by  a  foreign  corporation,  not  de- 
clared void  by  statute  though  entered  into 
within  the  state  in  violation  of  the  con- 
stitution and  the  statute,  will  be  enforced 
against  the  corporation  in  favor  of  the 
other  party  not  involved  in  the  guilt  of 
the  transaction.  Citizens'  Nat.  Bank  v. 
Bucheit.  14  Ala.  App.  511,  71  So.  82. 

A  purchase-money  mortgage,  executed 
to  one  as  trustee  for  a  foreign  corporal 
tioit,  is  enforceable  though  the  corpora- 
tion has  not  secured  a  license  to  do  'busi' 
ness  in  the  state.  Drew  v.  Fort  Payne  Co., 
186  Ala.  285,  65  So.  71. 
§  8M  (4)  Failure  to  Designate  Agent  and 
Place  of  Buriness. 

Contract  Held  Not  Void.— Alexander 
V.  Alabama  Western  R.  Co.,  179  Ala.  480, 
60  So.  «95.  See  the  .title  CORPORA- 
TIONS, §  354  (4).  vol.  3,  p.  «21. 

§  ue.  Right  to  Sue. 

A   corporation   created  in   another  state 
may    sue    in    the    courts    of    this    state.  - 
Ashurst     V.     Arnold-Henegar-Doyle     Co. 
(Ala.),  78  So.  386. 

Depending  on  Compliance  with  Statu- 
tory Requirements.  —  To  deny  foreign 
corporation  right  to  invoke  jurisdiction 
of  courts  suit  must  be  founded  on  trans- 
action of  business  within  state  by  corpo- 
ration without  compliance  with  state  law. 
Empire  Clothing  Co.  v.  Roberts,  etc..  Shoe 
Co.  (Ala.  App.),  75  So.  634. 

A  foreign  corporation  may  sue  for  a 
debt  created  in  another  state  or  arising 
in  an  interstate  transaction,  though  at  the 
time  of  the  creation  of  the  debt  it  did 
some  business  in  the  state  in  violation 
of  the  statute   regulating   foreign   corpo- 
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rations.     Vandiver  v.  American  Can  Co., 
190  Ala.  3S2,  67  So.  299. 

Neceuitjr  of  Designa.tion  of  Agent  and 
Place  of  BwineBB.— Muller  Mfg.  Co.  r. 
First  Nat.  Bank,  178  Ala.  229,  57  So.  762. 
See  the  title  CORPORATIONS,  §  356. 
vol.  3,  p,  &23. 

Institution  and  prosecution  of  a  suit  by 
a  foreign  corporation,  without  more,  is 
not  a  prohibited  act  of  business,  and  ac- 
tion may  be  brought  by  it  without  having 
a  place  of  business  and  an  authorized 
agent  in  the  state.  Ashurst  v.  Arnold- 
Hen  e  gar-Doyle  Co.  (Ala.),  78  So.  38H. 
§  387.  Actfons  bjr  or  against. 
§  S59, Venue. 

Code  1907,  §  6112,  in  so  far  as  it  pro- 
vides that  actions  can  not  be  brought 
against  foreign  corporation  in  county  or 
counties  in  which  corporation  is  doing 
business,  is  violative  of  Const.  1901.  § 
232.  fixing  venue  of  actions  against 
foreign  corporations,  and  void.  Ex  parte 
Western  Union  Tel.  Co.  (Ala.).  76  So. 
439. 

Under  Const.  1901.  §  232,  and  Code  1907, 
g  6112,  as  to  venue  of  suit  against  foreign 
corporations,  in  action  against  foreign 
corporation  a  plea  in  abatement  that, 
when  suit  was  commenced,  defendant  was 
not  doing  business  in  the  county  where 
sued,  although  cause  of  action  for  tort 
arose  there,  was  ,not  demurrable.  Case 
Threshing  Mach.  Co.  v.  McGuire  (Ala.), 
77  So.  739. 
§  361. ProccBB. 

Service  upon  the  cashier  of  the  atatc 
agency  of  a  foreign  corporation  was  good 
under  Code  1907,  §  5303,  although 
cashier  was  served  as  treasurer  and  proof 
taken  before  default  entered  showed  him 
to  be  such,  Prayter  v.  Xorthen,  195  .\Ia. 
191,  70  So,  1S6. 

Service  on  cashier  of  a  state  agency  of 
a  corporation  was  good  under  Code  IBOT, 
g  5303,  although  the  corporation  had  des- 


ignated another  as  its  agent,  who  might 
have  been  served  under  g  5306.  Prayter 
V.  Northen,  195  Ala.  191,  70  So.  158. 

§  363. 'Pleading. 

§  363  (3)  Residence  of  Partiea  and  Place 
Where  Cause  of  Action  Arose. 
Place    of    Making    Contract.  —  K  plea 
that  "defendant"  entered  into  a  contract 
in  Alabama  is  insufficient,  upon  a  special 
demurrer,  to  establish  that  the   contract 
made  here,  for  the  plaintiff  may  have 
agreed    to   it   elsewhere.     Hurst    v.    FiW 
Water  Wheel  Co.,  197  Ala.  10,  73  So.  314. 
g  363  (3)  ComirfiBnce   or  Noncomc^iance 
with  Statutory  Reqttirements  in  Gen- 
eral. 
In    GcneraL — Ewart     Lumber     Co,    v. 
American    Cement    Plaster    Co.,    9    Ala. 
App.  158.  63  So,  580.    See  the  title  COR- 
PORATIONS, §  363   (3),  vol.  3,  p.  6B7. 

The  burden  is  on  the  defendant  to  plead 
that  plaintiff  is  a  foreign  corporation 
which  had  not  complied  with  the  laws, 
and  demurrer  does  not  lie  where  the 
complaint  does  not  show  such  status. 
People's  Bank  v.  Moore  (Ala.),  78  So. 
789. 

Sufficient  AUegatioa. — The  allegation 
in  a  bill  by  a  surety  company  that  it  had 
"complied  with  all  the  laws  of  the  state 
*  •  •  with  reference  to  foreign  corpora- 
tions, •  •  •  and  was  quahhed  to  carry  on 
its  business  In  the  state"  at  the  time 
when,  etc.,  was  sufficient  as  alleging 
compliance  with  the  laws  of  .\labama  as 
a  nonresident  corporation  before  engag- 
ing iiv  business  in  the  state.  Singleton 
V.  United  States  Fidelity,  etc.,  Co.,  195 
Ala.  506,  TO  So.  169. 

Direct  Averment— That  plaintiff  for- 
eign corporation  has  not  complied  with 
the  laws  of  the  state  as  to  doing  business 
therein,  should  he  pleaded  by  direct 
averment,  and  not  by  way  of  implication. 
Ashurst  V.  .\rnold-Henegar-Doyle  Co. ' 
(Ala.),  78  So,  386. 


Corpus   Delicti. 

See  post,  CRIMINAL  LAW;  HOMICIDE. 


G>rroboration. 

See  post,  CRIMINAL  LAW;  WITNESSES. 
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COSTS. 

I.  Natnre,  Qronnds,  and  Extent  of  Sight  in  Oeneiral. 

§     1.  Nature  and  Grounds  of  Right 

§     2.  Constitutional  and  Statutory  Provisions. 

§     5.  Discretion  of  Court. 

§     7.  In  Equity. 

§    8.  Amount  or  Value  of  Recovery, 

§     9.  Prevailing  or  Successful  Party  in  General. 

§  14.  Payment  or  Satisfaction  after  Commencement  of  Action. 
m.  PeiDODS,  Property,  and  Fand£  Liable. 

§  30.  Parties  of  Record. 

§  31. In  General. 

IV.  Secarity  lor  Payment. 

§  42.  Residence  as  Affecting  Right  to  Require  Security.. 

§  46.  Time  for  Giving  Security. 

§  Sl'/i.  Deposit  as  Security. 

§  64.  In  General 

V.  Amount,  Sate,  and  Itenu. 

§  63.  Attorney's  Fees. 

§  65.  Under  Special  Statutory  Provisions. 

§  66.  Witnesses'  Fees. 

§  67. In  General. 

VI.  Taxation. 

§  71.  Remedies  for  Erroneous  Taxation. 

§  7i.  Motion  for  Relaxation — Relaxation  by  Court  on  Motion  or 

Appeal. 
VII.  On  Appeal  or  Error,  and  on  New  Trial  or  Motion  Therefor. 

§  79y2.  Recovery  of  More  Favorable  Judgment. 

§  82.  Modification. 

§  84.  Reversal. 

§  85. In  General. 

§  94.  Damages  and  Penalties  for  Frivolous  Appeal  and  Delay. 

§  95. Right  and  Grounds  in  General. 

Vm.  Payment  and  Eemediea  for  Collection. 

§  101.  Stay  of  Subsequent  Action  until  Payment. 
IX.  In  Criminal  Proeecntions. 

§  103"^.  Nature  and  Grounds  of  Right. 

§  108.     Liabilities  of  County. 

§  114.  Costs  Taxable  against  Defendant. 

§  120.  Costs  on  Appeal  or  Error. 

§  124.  Imprisonment  for  Nonpayment. 
Cross  References. 
See  the  title  COSTS,  vol.  3,  p.  631,  and  references  there  given. 
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I.    NATURE.    GROUNDS,    AND    EX- 
TENT OF  RIGHT  IN  GENERAL. 

§    1.    Nature    and    Grounds    of    Richt. 

Dependent  on  Statute.  —  Costs  are  a 
mere  incident  of  the  suit,  and  do  not  arise 
from  any  inherent  power  of  Ihc  court  to 
award  them,  but  are  granted  only  by 
virtue  of  express  statutory  authority. 
Ex  parte  Cudd,  19S  Ala.  80,  TO  So.  7B1. 

Costs,  whether  in  civil  or  criminal  cases 
are  entirely  statutory,  and,  under  direct 
provisions  of  Code  1907,  §  3693,  are  penal 
in  nature.  Jones  v.  Tarleton  (Ala.  App.), 
7fi  So.  643. 

§  I.    Constitutional    and    Statutory    Pro- 


Gen.  Acts  1915,  p.  598,  making  costs  tax- 
able in  the  discretion  tf  th"  court,  a=  jus- 
tice and  equity  may  require,  does  tiot 
affect  Code  1907.  g  36S4,  making  taxation 
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not  examined  are  charged  to  the  unsuc- 
cessful party.  Central,  etc.,  R.  Co.  v.  Mc- 
Gilvary  (Ala.  App.),  77  So.  939. 

§  5.  Discretion  of  Court. 

§  7.  — In  Equity, 

Costs  in  equity  arc  within  control  of 
the  court,  so  t';al  defendant,  in  a  suit  in 
equity,  could  not  be  prejudiced  by  pres- 
ence of  another  as  parly  defendant. 
Wilson  f    Honderson   <Ala.),  75  So.  935. 

§  B.  Amount  or  Value  o£  Recovery. 
Costs     Not    \o     Exceed     Recovery.^ — 

Under  Code  1907,  §  3663,  providing  that 
in  actions  for  torts  the  plaintiff  recovers 
no  more  costs  than  damages  where  such 
damages  do  not  exceed  $20,  unless  the 
presiding  judfie  certifies  that  g'-cater 
dnmages  should  have  been  awarded,  and 
on  failure  to  so  certify  judgment  must  be 
rendered  against  plaintiff  for  such  residue, 
where  in  a  tort  action  judgment  was  ren- 
dered for  plaintiff  for  $10  damages  and  $10 
costs,  and  there  was  no  certificate  that 
that  plaintiff  should  have  recovered  more 
damages,  action  of  the  court  in  refusing 
to  enter  judgment  against  plaintiff  for 
residue  of  costs  was  error.  Danforth  i\ 
MeClellan,  196  .\la.  567,  72  So.  104. 
The  "reaidue"  mentioned  in  Code  1907, 


iTS  §§  1-14 

g  3«e3  includes  all  the  costs  plaintiff 
could  have  recovered  whether  expended 
by  plaintiff  or  defendant,  less  $10,  since 
a  judgment  for  full  costs  includes  all  the 
fees  earned  by  the  officers  and  witnesses 
in  the  case,  regardless  of  the  party  for 
which  the  services  were  rendered,  as 
judgment  for  costs  can  only  be  rendered 
for  parties  to  the  suit.  Danforth  v.  Me- 
Clellan, 196  Ala.  567,  72  So.  104. 

567.  73  So.   104. 


Where  a  taxpayer  recovered  against  a 
county  tax  assessor  and  his  sureties  a  fee 
which  he  had  charged  and  collected 
without  notifying  such  taxpayer  of  the 
time  and  place  when  and  where  he  could 
appear  to  assess  property,  the  award  of 
coils  lo  the  'plaintiff,  including:  those  in- 
curred in  justice  court,  was  proper, ' 
under  Code  1907,  |  3fi63,  providing  that 
the  successful  party  in  all  civil  tases  is 
entitled    to    full,   costs.  Davis    v.   Purtis, 

192  Ala.  64,  08  So.  419. 

Where  plaintiff's  misrepresentations 
brought  about  the  litigation,  taxation  of 
costs  against  defendant,  in  the  suit 
brought  by  plaintiff,  was  not  warranted. 
Manning  V.   Carter   (Ala.),   77   So.  744. 

Clainient,  in  a  suit  between  other  par- 
ties involving  the  right  to  property,  re- 
moved his  suit  lo  the  city  court  by  cciti- 
orari,  where  it  was  dismissed  for  want  of 
prfjsecMlion,  with  costs  against  the  clai- 
ment,  from  which  he  took  no  appeal. 
Held,  that  as  his  suit  never  reached  the 
point  where  an  issue  had  lo  be  made  up 
between  plaintiffs  in  the  writ  and  him- 
self, as  directed  by  Code  IfllT,  §  6010, 
claiment  ivas  the  loser  in  the  suit  against 
whom  costs  were  properly  taxed.  Mc- 
Cormack  v.  Malone.  10  Ala.  App.  623,  65 
So.  711. 

§  14.  Payment  or  Satisfaction  after  Corn- 
mencement  of  Action. 

A  general  rule  attendant  upon  the  pay- 
ment or  satisfaction  of  the  debt  is  that, 
when  .lecurinK  aftrr  commencement  of 
action  it  will  not  relieve  the  defendant 
of  liability  for  costs  incurred  up  to  that 
time.     Schillinger  v.  Leary  (Ala.),  77  So. 

84fi. 
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HI.    PERSONS,    PROPERTY,    AND 

FUNDS    LIABLE. 
S  SO.  Parties  of  Record. 
§  II. In  Geoera], 

Jiidgmenl  in  favor  oi  a  party  for  costs 
does  not  rel-eve  him  from  liability  to  the 
officers  or  the  witnesses  for  their  fees, 
ihnugh  a  judgment  has-  gone  against  the 
other  party  for  costs  which  included 
such  fees.  Daniorth  v.  McClellan,  I9G 
Ala.  567,  72  So  104. 

IV.  SECURITY  FOR  PAYMENT. 
$  a.  Residence  as  Affecting  Right  to  Re- 
quire Security. 
Under  Code  1907,  S  3690,  providing 
that  if  suit  be  commenced  by  a  resident, 
who  afterwards  removes  from  the  state, 
defendant  may  require  security  for  costs, 
nitre  removal  of  plaintiff  resident  from 
the  state  without  a  change  of  residence 
did  not  subject  him  to  giving  security  for 
costs;  "removal"  as  used  in  the  statute 
including  only  such  absences  as  amount 
to  a  change  of  residence.  Davis  V.  Bran- 
don (Ala.),  75  So.  908. 
5  46.  Time  for  Giving  Sectirity. 

Under  Code  1907,  §  360O,  providing  that 
if  cost  bond  be  not  given  at  or  before 
the  next  ttrm  of  court  alter  the  term  at 
which  it  is  rcqUTrcd.  the  suit  must  be  dis- 
missed, where  a  plaintiff  removed  from  the 
state  and  was  required  to  file  a  cost  bond 
and  tiled  one  in  time  limited  to  $150,  ii 
was  not  error  for  the  court  to  allow  him 
to  tile  sufficient  security  at  any  time 
during  the  term,  especially  where  he  filed 
a  sufficient  bond  on  the  second  day  of 
the  term.  jacksr  n  Lumber  Co.  v. 
Tranimell  (Ala,),  74  So.  469. 

Tho  matter  of  the  time  allowed  a  non- 
resident plaintiff  to  give  security  tor 
costs,  as  required  by  Code  1907,  %  3687, 
et  seq.,  is  largely  discretionary  with  the 
trial  court,  and'-ts  act  in  permitting  such 
plaintiff  to  give  Security  for  costs  "with- 
in the  time  directed  by  the  court"  was 
not  an  abuse  of  its  discretion,  Colley  v. 
Atlanta  Brewing,  etc.,  Co.,  196  Ala.  374, 

72   So.   45. 

3  il%.  Deposit  as  Secnrity. 
Under  Code,  §  3688,  providing  that  non- 
residents  may   deposit   money   for   securi- 


ty, etc.,  it  was  proper  to  allow  a  nonresi- 
dent personal  mjiiry  plaintiff  to  deposit 
$.10  for  such  secuiity,  where  no  witnesses 
had  been  subpoenaed  by  either  party, 
and  no  showing  was  made  that  subpce- 
nas  would  be  sought  or  needed  for  wit- 
nesses within  the  state.  Western  Union 
Tel.  Co,  V.  Howington   (Ala.),  73  So.  BflO. 

V.   AMOUNT,   RATE,   AND   ITEMS. 
§  63.  Attorney's  Fees. 
§  St. In  QeneraL 

The  reasonable  attorney's  fees  under  the 
contract  of  the  maker  and  indorser  of  a 
nott  to  pay  such  fees,  if  recoveiable  at 
all,  are  recoverable  as  a  part  of  the  con- 
tractual obligation,  and  not  as  a  part  of 
the  costs.  SchiUinger  v.  Leary  (Ala.),  77 
So.  840. 

Where  the  assignee  of  a  note  sued  in 
one  action  and  an  indorser  in  another 
action  for  tfic  (see  of  the  note,  costs,  and 
attorney's  fees,  and  in  the  action  against 
ihe  maker  got  judgment,  which  was  paid 
before  the  trial  of  the  action  against  the 
indorser.  it  was  error  to  allow  attorney's 
fees  and  costs  against  the  indorser,  but 
costs  should  have  been  allowed  only  to 
the  time  of  payment  of  the  judgment  in 
the  other  action,  in  view  of  Code  1907, 
gg  5068,  5069,  providing  how  liability  on  a 
note  may  be  discharged.  SchiUinger  v. 
Leary  (Ala.),  77  So.  840. 

§  es. Under  Special  Statutory  Provi-  ' 

Where  Administration  of  Trust  In- 
volved.—Wilks  J'.  Wilks.  176  Ala.  151,  57 
So.  776.  See  the  title  COSTS,  §  ftS,  vol.  3, 
p.  654. 

g  ee.   Witnesses'   Fees. 
§  67. In  General. 

Subponaed,  but  Not  Examined. — Under 
Code  1907,  S  3'i'JB.  providing  that  no 
more  than  two  witnesses  shall  be  taxed 
in  any  bill  of  costs  who  were  called  to 
prove  any  one  matter  of  fact,  or  having 
been  subpcenaed.  were  not  examined,  un- 
less the  court,  on  motion  to  relax 
costs,  should,  in  its  discretion,  consider 
that  the  circumstances  warranted  the  ex- 
aming  of  more  than  two  witnesses  for 
the  proof  of  a  particular  fact,  or  unless 
such    witnesses    we 
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amined  to  assail  or  defend  the  reputation 
tii  a  witness  for  veracity,  or  to  assail  or 
defend  the  character  of  a  party  when  put 
in  issue,  the  successful  party  to  an  action 
may  summon  as  many  witnesses  as  the 
opposite  party  on  the  collateral  issues  of 
reputation  or  character,  without  laying 
himself  open,  to  the  relaxation  of  costs 
of  such  witnesses,  if  they  w.ere  not  in  fact 
examined,  but  the  number  such  party  may 
summon  in  excess  of  the  other  party 
without  so  laying  himself  open  is  a  mat- 
ter largely  in  the  discretion  of  the  trial 
judge.  Porter  v.  Tennessee  Coal,  etc., 
R.  Co.,  13  Ala.  App.  632,  68  So.  SOS. 

Under  Code  1907,  §  3684,  providing  for 
relaxation  of  costs,  if  the  taxation  is  ex- 
cessive, by  charging  the  costs  of  witnes- 
ses who  were  not  examined,  where  de- 
fendant offered  proof  that  the  witnesses 
named  in  the  motion  to  relax  the  costs 
had  been  subpcenaed  by  plaintilT,  but  not 
examined,  he  made  a  prjma  facie  case. 
Central,  etc.,  iR-  Co.  v.  McGilvary  (Ala. 
App.),  77   So.  938. 

The  taxation  in  the  bill  of  costs  of  fees 
of  54  witnesses  summoned  by  the  suc- 
cessful party,  but  not  examined,  was  prima 
facie  excessive,  so  that  it  was  the  duty  of 
the  court  to  relax  the  costs  of  them  all, 
instead  of  part  only,  against  the  success- 
ful party,  unless  such  party  showed  by 
affidavit  or  otherwise,  subject  to  dis- 
proval,  some  real  or  reasonably  appre- 
hended necessity  to  use  such  witness. 
Pfcrter  v.  Tennessee  Coal,  etc.,  R.  Co.,  13 
Ala.  App.  632,  68  So.  80a. 

VI.  TAXATION. 
§  71.  Remedies  for  Erroneous  Taxation. 
§  73.  —  Motion  for  *RetaxatioR — Retaxa- 
tiOn  hy  Court  on  Uotion  or  Appeal. 
Motion  for  Retaxation.— Under  Code 
1907,  S  3684,  providing  that  the  party  ag- 
grieved by  the  excessive  taxation  of 
costs  may  move  for  retaxation  setting 
fourth  the  particulars  wherein  the  clerk 
has  erred,  where  costs  are  improperly 
taxed  against  one  not  liable  to  pay  them, 
the  proper  practice  is  to  raise  the  ques- 
tion by  motion  to  relax,  and,  from  over- 
ruling thereof,  reserve  a  bill  of  excep- 
tions and   appeal.  Tuscaloosa  v.    Hill,   14 

Ala.   App.   541,  69   So.   486. 


Same — Term  lof  Hotioo. — Motion  to  re- 
tax  costs  will  not  be  denied  because 
made  at  the  term  succeeding  that  at 
which  the  case  was  tried.  Central,  etCn 
R.  Co.  V.  McGilvary  {Ala.  App.),  77  So. 
938. 

A  motion  by  sureties  on  an  appeal 
bond  to  retax  costs  under  Code  190T,  | 
3684,  authorizing  such  mo'.ion  where 
costs  are  charged  to  an  improper  party, 
may  be  heard  at  next  ensuing  term  of 
court.       Lockwood  v.  Thompson  (Ala.), 

73    So.   304. 

Same— Petition  to  Retax  InsufBcient— 
Friddle  v.  Braun,  7  Ala.  App.  429,  61  So. 
57.     See  the  title  COSTS,  §  73,  vol.  3,  p. 

056. 

Same — Sufficiencr  of  Supporting  AM- 
Uavit. — Where  defendant  moved  to  relax 
costs  of  witnesses  supcenaed,  but  not 
examined,  by  plaintiff,  affidavit  merely 
stating  that  plaintiff  did  not  subpoma 
them  for  the  purpose  of  oppressing  de- 
fendant, but  did  so  in  good  faith  to  meet 
every  contingency  that  might  arise  in  the 
cause,  was  wholly  insufficient  to  over- 
come the  prima  facie  case,  which  de- 
fendant made  by  showing  that  witnesses 
were  subpoenaed  and  not  examined.  Cen- 
tral, etc.,  R.  Co.  V.  McGilvary  (Ala. 
App.1.   77   So.  B38. 

Retaxation  by  Court  on  Motion— Dis- 
cretion of  Court. — Under  Code  1907,  j 
3679,  providing  that  no  more  than  two  wit- 
nesses shall  be  taxed  in  any  bill  of  costs 
who  were  called  to  prove  any  one  matter 
of  fact,  or.  having  been  summoned,  were 
not  examined,  where  the  successful  party 
to  a  litigation  in  ihe  affidavit  opposing 
the  defeated  party's  motion  to  retax  as 
costs  the  fees  of  54  witnesses  subpoenaed 
but  not  examined  by  the  successful  party 
stated  that  such  witnesses  were  sum- 
moned to  prove  a  single  material  fact  in 
the  case,  the  action  of  the  trial  court  io 
allowing  the  fees  of  3T  such  witnesses  as 
costs,  relaxing  the  fees  of  the  other  27. 
was  a  sufficiently  liberal  exercise  of  its 
discretion  in  favor  of  the  successful 
party.  Porter  v.  Tennessee  Coal,  etc.,  R. 
Co..  in  Ala.  .^pp.  C32,  69  So.  808. 

Same — Sufficiency  of  OppoainE  Affida- 
vit.—Where  the  affidavit  of  the  success- 
ful  party  to  a  litigation,  in  opposition  to 
the  defeated  party's  motion  to    retax  as 
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tosts  the  fres  of  34  witnesses,  sninmoned 
bat  not  examined  by  such  successful 
party,  alleged  that  the  witnesses  were 
snmmoned  to  impeach  the  testimony  of 
one  whom  it  was  expected  would  be  called 
i»  a  witness  by  the  defeated  party,  but 
who  was  not  so  called,  the  trial  court  did 
not  abuse  its  discretion,  under  Code  1907, 
!  3679.  regulating  the  number  of  witnes- 
ses whose  fees  may  be  taxed  as  costs,  by 
relaxing  against  the  successful  party  the 
tees  of  37  of  such  witnesses.  Porter  v. 
Tennessee  Coal,  etc.,  R.  Co.,  13  Ala  App. 
m,  68  So.  808. 

Where  the  affidivit  of  the  successful 
party  to  a  litigation,  in  oppcs'tion  to  the 
defeated  party's  motion  to  retax  as  coats 
the  fees  of  .14  witnesses,  summoned  but 
not  examined  by  such  successful  party, 
alleged  that  the  necessity  for  exam- 
ination was  obviated  by  defendant'^  fail- 
ure to  introduce  a  single  witness  in  its 
behalf,  or  to  conduct  the  trial  as  it  had 
under  several  previous  tiials  of  the  case, 
such  allegation  was  insufficient  to  justify 
the  appellate  court  in  characterizing,  as 
an  abuse  of  discretion,  the  action  of  the 
trial  court  in  relaxing  the  fees  as  costs  to 
the  successful  party  of  87  of  such  un- 
examined witnesses,  since  the  averments 
of  the  affidavit  showed  no  sufficient  ex- 
cuse for  summonins  such  witnesses,  even 
if  it  did  for  not  examining  them.  Porter 
V.  Tennessee  Coal,  etc..  R.  Co.,  13  Ala. 
App.  632,  fiS  So.  80<*. 

The  aljegatiou  of  the  affidavit  of  the 
successful  party  to  a  litigation,  in  oppo- 
Mtion  to  the  defeated  party's  motion  to 
retax  as  costs  fees  of  54  witnesses  Eura- 
moned  but  not  examined  by  the  success- 
ful party,  that  such  witnesses  were  sum- 
moned to  defend  the  character  for 
veracity  of  the  successful  party's  main  wit- 
ness, was  insufficient  as  a  basis  for  al- 
lowing such  party  any  witnesses  to  sus- 
liin  the  character  of  such  main  witness, 
ai  it  failed  to  allege  (acts  showing  that 
such  party  had  any  reason  to  expect  that 
the  defeated  party  would  attack  the  char- 
acter of  such  witness.  Porter  v.  Tenn- 
essee Coal,  etc..  R.  Co.,  13  Ala.  App,  638, 

68    So.    808. 

Where  the  successful  party  to  a  litiga- 
tion failed  to  examine  a  number  of  wit- 
nesses, and  the  defeated  party  moved  to 
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retax  the  fees  of  such  witnesses,  taxed 
against  it  as  costs,  the  successful  party's 
affidavit  stating  generally  that  none  of  the 
witnesses  were  aupcenaed  to  oppress  de- 
fendant or  unnecessarily  increase  the 
costs,  was  insufficient  to  free  such  party 
of  the  implication  of  oppression,  since  it 
averred  merely  a  mental  status,  and  failed 
to  afford  facts  showing  ihe  good  faith  of 
sHcK  status  upon  which  issue  could  be 
taken.  Porter  v.  Tennessee  Coal,  etc.,  R. 
Co.,  13  Ala.  App.  632,  6a  So.  808. 

VII.  ON  APPEAL  OR  ERROR,  AND 
ON  NEW  TRIAL  OR  MOTION 
THEREFOR. 
%  7B%.  Recovery  of  More  Favorable 
Judgment. 
Under  Code  1907,  iS  4723,  providing  that 
if  plaintiff  appeals  and  does  not  recover 
more  than  the  amount  for  which  the 
justice  rendered  judgment,  he  must  he 
taxed  with  the  costs,  where  plaintiff  ap- 
pealed from  a  justice's  judgn'rni  for  535, 
the  amount  cf  defendant's  tender,  and  on 
an  amended  complaint  claimed  $50,  in- 
stead of  the  S45.  claimerf  in  jistice  court, 
and  had  a  verdict  for  S3S  damages,  there 
was  not  a  retoverv  for  more  than  the 
amount  for  which  the  justice  rendered 
jud(;ment.  and  costs  were  properly  taxed 
against  the  plaintiff;  the  costs  were  not 
l.roperly  a  part  of  the  "recovery"  and 
could  not  be  added  to  the  verdict  lo  in- 
creAse  the  amount  of  recovery.  Garden 
V.  Louisville,  etc.,  R.  Co..  11  Ala.  App. 
525,  66  So.  921. 

g  SS.  UodificatioQ. 

Error  in  rendering  a  default  judgment 
against  defendants,  who  had  not  been 
properly  served,  may  be  corrected  in  the 

trial  court  on  motion,  or  in  the  supreme 
court  without  remanding  the  cause,  it  the 
judgment  can  be  otherwise  affirmed,  at 
the  costs  of  the  appellant.  Long  i^ 
Gwin.  188  Ala.  196,  66  So.  88. 
§  84.  Reversal. 

§  S6. In  General. 

Where  a  decree  was  reversed  on  re- 
spondent's cross-appeal,  complaining  Of 
the  refusal  of  the  court  to  compel  the' 
oral  examination  of  appellant  as  a  witness, 
appellant  must  he  taxed  with  the  coats  of 
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the  appeal.    Wfsl  v.  Cowan.  189  Ala.  138, 
66  So.  816. 

3  94.  DamagCB  and  Penalties  for  Frivolous 
Appeal  and  Delay. 

%  W. Risht  and  Grounds  in  General. 

Since  a  judgment  was  not  superscdtd 
by  appeal  where  no  bond  was  executed 
other  than  security  lor  co!;ts  of  appeal 
under  Code  19OT,  §§  S873.  3881,  the  ap- 
pellee was  nnt  entitled  to  damages  as 
penalty  for  delay  on  dismissal  for  want 
of  prosecution,  as  Code  1907,  S  ^^93, 
awarding  such  damages,  is  limited  to 
judgments  superseded  on  appeal.  Ala- 
bama Power  Co.  v.  Hilyer  (Ala.  App.>,  67 
So.   720. 

VIII.  PAYMENT     AND     REMEDIES 

FOR  COLLECTION. 
S  101.  Stay  of  Subsequent  Action  until 
Payment. 
Where  a  former  judgment  for  plaintiff 
upon  the  same  cause  of  action  was  re- 
versed on  defendant's  appeal  and  costs 
taxed  against  plaintiff,  defendiint  is  not 
entitled,  as  of  right,  to  an  orrter  staying 
further  proceedings  until  plaintiff  shall 
pay  costs  of  the  former  appeal.  Central, 
etc.,  R.  Co.  V.  ■Chambers,  197  Ala.  93,  73 
So.  351. 

IX.  IN   CRIMINAL  PROSECUTIONS. 
§  103^.  Nature  and  Grounds  of  Rights. 

Costs  in  criminal  cases  are  entirely  stat- 
utory, and  under  direct  provisions  of 
Code  1907,  §  :(6i)3,  arc  penal  in  nature. 
Jones  V  Tarleton  (.\la.  App.),  75  So.  643. 
§  lOB.  Liabilities  of  Countjr. 

The  right  of  the  convicts  to  discharge 
the  costs  by  payment  under  Code  1907, 
S  7635,  does  not  relieve  the  county  of  its 
duty  to  pay  such  costs,  since,  if  they  are 
paid  in  part  by  the  convicts  before  pay- 
ment by  the  county,  the  county  is  liable 
only  for  the  balance,  and  if  they  are  paiil 
by  convicts  after  payment  by  the  county, 
the  amount  would  be  turned  over  to  the 
county  as  the  party  entitled  thereto 
within  5  *.  Lovelady  v.  Copeland  (A!a.), 
73  So.  9M. 


Loc.  Acts  1915,  p.  3,  §g  1,  i,  require  the 
county  board  to  pay  the  court  costs 
charged  against  convicts  assigned  to 
work  on  the  roads,  though  the  convict 
has  not  yet  discharged  such  costs  by  hii 
labor.  Loveiady  v.  Copeland  (Ala.),  73 
So.  9*8. 

The  fact  that  the  convicts  required  to 
work  on  the  reads  tn  pay  theii  costs  may 
die  or  escape  before  the  costs  are  worked 
out  does  not  relieve  the  county  of  its  lia- 
bility to  the  clerks  for  such  costs,  unJer 
Loc.  Acts  1915,  p.  3,  5§  1.  4;  such  a  con- 
tingency being  a  matter  of  policy  for  the 
consideration  of  the  legislature  ulnne. 
Lovelady  v.   Copeland   (Ala.),   73  So.  948. 

§  114.  Costs  Taxable  against  Defendant 
Where  witnesses  (or  the  state  were  not 
examined  at  the  trial,  and  where  there 
was  no  showing  of  a  necessitj-  to  use 
them,  the  costs  were  not  taxable  against 
defendant  on  conviction.  Blankenship  I'. 
State.  11  Ala.  App.  126,  65  So.  860. 

§  120.  Costs  on  Appeal  or  Error. 

Where  defendant  was  convicted  on  ap- 
peal in  circuit  court  on  different  count 
from  which  he  had  been  convicted  in  in< 
(erior  court,  solicitor's  costs  in  inferior 
court  should  not  be  taxed  against  him. 
Branch  v.  State   (Ala,  App,),  78   So.  411. 

§  lU.  Imprieonmei>t  for  Nonpiiyinent 
Where  under  the  law  accused  was  en- 
titled to  work  out  his  costs  at  the  rate 
of  75  instead  of  40  cents  per  day,  accused, 
after  he  had  performed  hard  labor  for  the 
county  tor  the  term  of  his  sentence  for 
his  crime,  and  for  a  sufficient  ntimber  of 
days  to  pay  his  costs  at  the  legal  r^te.  is 
icntitled  to  his  discharge,  and  further  im- 
prisonment is  illegal.  Tennessee  Coal, 
etc.,  R.  Co.  V.  Butler,  187  Ala.  51,  65  So. 
804. 

A  judgment  in  a  criminal  case,  sen- 
tencing defendant  to  hard  labor  for  the 
payuient  of  costs  at  73  cents  a  day.  but 
not  stating  the  number  of  days  of  hard 
labor,  should  be  corrected.  Mansfield 
V.  State,  8  Ala.  App.  344,  63  So.  11. 
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Cotenuits. 

See  post,  JOINT  TENANCY;  TENANCY  IN  COMMON. 

CounteL 

See  ante.  ATTORNEY  AND  CLIENT. 

CountovUim. 

See  post,  SET-OFF  AND   COUNTERCLAIM. 

Counterfehuig. 

See  the  title  COUNTERFEITING,  vol.  3,  p.  673.  and  references  there  given. 

COUNTIES. 

I.  Creation,  Alteration,  Existence,  and  Political  PonctioDB. 
§  V/i.  Constitutional  and  Statutory  Provisions. 
§  3.  Territorial  Extent  and  Boundaries. 

§  il/i. Watercourses. 

§  4. Kstablishment  of  Boundaries. 

H.  Government  and  Officers. 

(B)  County  Seat. 

§  12.  Constitutional  and  Statutory  Provisions. 
§  2a  Change  of  Site  of  Public  Buildings. 

(C)  County  Board. 

§  23 J4-  Compensation. 

§  26.  Meetings. 

§  27.  Minutes  and  Records. 

§  27'/i.  Reconsideration  and  Rescission  of  Action. 

§  27j4a.  Operation  and  Effect  of  Decisions. 

(D)  Officers  and  Agents. 

§  29j4.  Creation  and  Abolition  of  Offices. 
§  30.  Appointment  or  Election  of  Officers. 
§  54.  Compensation. 

§  J6.  Particular  Officers,  Agents  and  Services. 

§  Z7.  Fees. 

§  37H- Right  in  General. 

■   §  40.  Authorities  and  Powers. 
§  40J/J.  Duties  and  Liabilities. 

§  41. Treasurer. 

§  43.  Liabilities  on  Official  Bonds. 

§  43H- In  General. 

§  44. Accrual  or  Release  of  Liability  by  Breach  or  Fulfillment 

of  Conditions, 
g  45. Extent  of  Liability. 
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§  47. Actions. 

§  47  (3)  Parties. 
§  47  (4)   Pleading. 
m.  Property,  Contracts  and  Idabllltios. 

(A)  Public  Buildings  and  Other  Property. 

§  48.  Construction  of  Buildings  and  Other  Work. 

(B)  Contracts. 

§  51.  Powers  of  County  Board. 

§  51   (1)   In  General. 

§  51   (I'/i)   Power  to  Contract  So  as  to  Bind  Successors 

§  51  (2)  Construction  of  Buildings. 
§  53,  Validity  and  Sufficiency. 
§  54.  Unauthorized  or  Illegal  Contracts. 

(C)  County  Expenses  and  Charges  and  Statutory  Liabilities. 
§  58.  Nature  and  Grounds  of  Liability. 

§  60.  Expenses  Connected  with  Administration  of  Justice. 
§  61.  Criminal  Prosecutions. 

IV.  Fiscal  Management,  PabUc  Debt,  Securities,  and  Taxation. 
'  §  69.  Power  to  Incur  Indebtedness  in  General.        , 

§  70.  Limitation  of  Amount  of  Indebtedness. 

§  70;^.  Submission  of  Question  of  Expenditure  to  Popular  Vote. 

§  70>4a.  Borrowing  Money. 

§  70j^b.  Limitations  on  the  Use  of  Funds  or  Credit. 

§  75.  Warrants  and  Certificates  of  Indebtedness. 

§  76. Power  to  Issue. 

§  77. Issuance,  Requisites,  and  Validity. 

§  78. Construction  and  Operation. 

§  79.  Assignment  and  Other  Transfer, 

§  82.     Power  to  Issue  Bonds. 

§  83. In  General. 

§  86.  Proceedings  Preliminary  to  Issue  of  Bonds. 

§  87. Petition  or  Assent  of  Taxpayers  or  Voters. 

§  88j4.  Construction  and  Operation. 
§  91.  Taxation. 

§  92. In  General. 

§  94.  Disposition  of  Taxes  and  Other  Revenue. 
§  95.  Rights  and  Remedies  of  Taxpayers. 

V.  Claims  agaisBt  County. 

§    98.  Time  for  Presentation. 

§    99.  Verification  and  Proof. 

§  101.  Audit  and  Allowance  or  Disallowance. 

§  103.  Effect  of  Allowance  or  Disallowance. 

§  103  (1)  Conclusiveness  and  Effect  of  Adjudication  in   General. 

§  103   (2)  Effect  as  to  Other  Remedies  for  Collection. 
§  104.  Payment. 
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Cross  References. 
See  the  title  COUNTIES,  vol.  3,  p.  678.  and  references  there  given. 
In  addition,  see  ante,  ACTION. 

As  to  trespass  by  county  officers,  see  post,  HIGHWAYS.    As  to  mandamus  against 
connly  officers,  see  post,  MANDAMUS. 


I.  CREATION,  ALTERATION,  EXIS- 
TENCE,    AND     POLITICAL     FUNC- 
TIONS. 

i  \%.  Constitutional  end  Statntory  Pro- 
visions. 
Constitutionality  bf  Statutes  Relatins  to 
Places  for  Maintaining  Offices.  —  Gen. 
Acts  1915,  p.  549,  requiring  county  offi- 
cers in  counties  having  a  population  of 
150,000  to  maintain,  in  aditilion  to  their 
offices  at  the  county  sites  of  such  coun- 
ties, offices  at  each  other  place  in  such 
counties,  where  a  circuit  court  or  court 
of  like  jurlsdicticin  is  authotized  bv  law 
to  be  held  for  the  transaction  of  all  busi- 
Dess  pertaining  thereto,  arising  in,  or 
connected  with,  that  part  of  the  county, 
cases  arising  within  which  are  triable  at 
such  place,  does  not  establish  a  new 
county  or  change  an  existing  county 
boundary  in  violation  of  Const.  J30I.  S  ^^t 
providing  that  the  legislature  may,  by  a 
vote  of  two-thirds  of  each  house,  arrange 
and  designate  boundaries  for  the  several 
counties,  but  that  no  new  county  shall  be 
lormed  of  less  extent  than  600  square 
miles,  and  no  ei^istinp:  county  shall  be  re- 
duced to  )e«»  than  600  square  miles,  and 
that  new  counties  and  the  counties  from 
which  they  are  formed  shall  have  tbc  re- 
quired number  of  inhabitants  to  entitle 
each  one  to  one  represtnlative  under  the 
ratio  of  representation.  Board  v.  Hucy, 
]9S  .Ma.  83,  70  So.  744. 
S  S.  Territorial    Extent   and   Boundaries. 

S  W»- Watercourses. 

FormatiDn  of  New  Counties— Rules 
Respecting  Conveyance  of  Lands  Not 
Controlling. — Since  where  the  reason  of  a 
rule  ceases,  the  rule  itself  ceases,  the  rules 
nith  respect  to  conveyances  of  lands 
bounded  by  navigable  or  nonnavigable 
streams,  being  dependant  upon  the  rights 
of  the  sovereign  as  against  individuals, 
are  not  controlling  in  the  formation  of 
new  counties.  Tallassee  Falls  Mfg.  Co. 
V.  Sute,  13  Ala.  App.  fl23,  68  So.  805. 
Same  —  Middle    of    Stream.  —  County 


boundaries,  described  as  running  up. 
down,  or  along  watercourses,  without 
more,  fix  the  boundary  line  at  the  middle 
of  the  stream  whether  it  carries  a  large 
or  small  VDli'.me  of  water,  and  though 
the  line  of  approach  or  departure  be  de- 
scribed as  running  to  or  from  one  bank 
of  the  stream.  Tallassee  Fills  ^ffg.  Co.  7. 
State,  104  Ala.  SS4,  69  So.  S89. 

A  new  county  v.'as  formed  by  portions 
of  other  counties,  and  the  boundary  a)i  to 
One  of  such  counties  was  lescribed  as 
"all  that  portion  of  Tallapoosa  county 
'  *  *  west  of  the  Tallapoosa  river."  Held, 
that  the  bondary  of  new  county  lay  along 
the  thread  oi  the  Tallapoosa  river,  since, 
if  it  should  be  cr-nstrued  as  'y'tf  along 
the  west  shore  thereof,  a  part  of  fte  river 
would  not  be  attached  to  any  county,  or 
else  it  would  i>e  .ittached  to  Tiilbpoosa 
coimty,  and  form  a  narrow  strip  ex- 
tending out  from  it  over  a  distance  of  15 
miles;  the  boundary  of  Tallapnosa  county 
at  such  point  having  been  fixed  at  the 
thread  of  the  river  by  the  original  act 
creating  it.  Tallassee  Falls  Mfg.  Co.  v. 
State.  194  Ala.  554,  69  So.  589,  reversing 

13  Ala.  App.  623,  68  So.  805. 

§  4.  Establishment  of  Boimdaiies. 

Conclusiveness  of  Official  Recc^nition. 
—That  the  officers  of  two  counties  have 

for  a  long  period  of  time  officially  recog- 
ni^.ed  a  certain  line  as  the  boundary  be- 
to  the  true  bound:!rv  thereof.  Tallassee 
Falls  Mfg.  Co.  :■.  State.  1::  Ala.  App.  823, 
(IS  So.  S05. 

II.  GOVERNMENT  AND   OFFICERS. 

(B)  COUNTY  SEAT. 
§  It.  Constitutional  and  Statutory  Pro- 
visions. 
Constitutional  Provision  as  to  Change 
of  Courthouse  or  County  Site.— Const.  § 
4],  providing  that  no  courthouse  or 
county  site  shall  be  removed,  except  by 
a  majority  vote  of  the  electors  of  the 
county  voting  at  an  election  for  the  pur- 
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pose,  does  not  forbid  the  erection  of  a 
new  courthouse  on  a  different  lot  in  the 
same  county  seat  or  town,  for  the  terms 
"courthouse  site"  and  "county  site"  merely 
designate  the  seat  of  government  of  the 
county;  and  where  a  city  or  town  is 
selected  as  a  county  seat,  the  boundary 
thereof,  as  then  existing,  becomes  the 
boundary  of  the  county  seat,  and,  where 
a  town  was  not  incorporated  at  the  time 
of  the  building  of  a  courthouse,  the 
boundaries  of  the  municipality,  as  sub- 
sequently laid  out,  become  the  county, 
seat,  and  the  board  of  revenue  may  des- 
ignate any  lot  therein  as  a  new  court- 
house site.  Board  v.  Merrill,  193  Ala. 
621,  6a  So.  9T1. 

Coiutitutionality  of  Statute  Respecting 
Placet  for  Haintaining  OEBces— "Court- 
house"— "County  Site."— Gen.  Acts  1915, 
p.  549,  does  not  violate  Const.  1901,  §  41, 
providing  that  no  courthouse  or  county 
site  shall  be  removed  except  by  a  ma- 
jority vote  of  the  qualified  electors  of 
the  county,  voting  at  an  election  held  for 
that  purpose,  as  "courthouse"  and  "county 
site"  are  synonymous  and  signify  the 
seat  of  government,  and  the  seat  of  gov- 
ernment is  not  removed  when  in  good 
faith  some  only  of  the  county  functions 
are  required  to  be  performed  elsewhere 
than  at  the  county  site,  especially  as  the 
legislature  'both  before  and  after  the 
adoption  of  the  constitution  established 
branch  offices  for  county  offices  in  cer- 
tain counties  at  places  other  than  the 
county  site.  Board  v.  Huey,  195  Ala. 
83,  70  So.  744.  See  ante,  "Constitutional 
and  Statutory  Provisions,"  §  V/i. 
§  SO.  Change  of  Site  of  Public  Buildings. 

See  ante,  "Constitutional  and  Statutory 
Provisions,"  §  13. 

(C)  COUNTY    BOARD. 
§  iA%.  Compensation. 

Compensation  of  Board  of  Equalization 
^^tatute. — Members  of  a  county  board 
of  equalization  can  not  recover  compen- 
sation for  extra  sessions  held  for  the 
hearing  of  claims  of  property  owners,  in 
view  of  Acts  1915,  pp.  3&6-413,  providing 
that  members  of  such  board  shall  receive, 
reasonable     compensation     for     sessions 


(TIES  §§  12-26 

held  for  the  purpose  of  "visiting,  inspect- 
ing, examining,  equalizing  and  valuing 
the  real  property  of  the  county,"  and 
fixing  the  maximum  length  and  time  of 
sessions,  although  §  Si  of  the  act  pro- 
vides that  failure  of  the  board  to  perform 
any  of  its  duties  at  the  time  prescribed 
or  to  complete  its  duties  within  the  time 
specified  shall  not  invalidate  its  acts,  and  | 

it  was  immaterial  that  such  extra  unau-  , 
thorized  session  were  necessary.  Ex  I 
parte  Mobile   County   (Ala.),  76  So.  Z.  | 

§  M.  Meetings. 

Board  of  Revenue— Adjourned  Term.— 
Under  the  statute  declaring  that  the 
board  of  revenue  of  a  county  shall  meet  | 
on  the  second  Monday  in  February, 
April,  August,  and  November,  and  au- 
thorizing special  sessions  as  may  be  I 
required  by  law,  the  board  must  meet 
in  regular  sessions  on  the  days  specilied, 
but  may  continue  the  session  from  day 
to  day,  and  a  special  session  is  not  the 
prolongation  of  a  regular  session,  and 
may  be  called  when  a  proper  adjourn- 
ment has  not  been  taken  in  regular  ses- 
sion to  a  subsequent  date;  and  where  the 
minutes  of  the  board  show  that  it  was 
in  session  on  the  second  Monday  of  one 
of  the  designated  months,  and  in  session 
on  the  next  or  succeeding  days  there^ 
after,  a  continuance  of  the  regular  ses- 
sion will  be  presumed,  and  an  adjourn- 
ment to  a  subsequent  day  within  the 
term  may  be  taken,  and  any  act  at  an 
adjourned  term  is  as  valid  as  if  done  on 
the  day  of  the  regular  term.  Board  i: 
Merrill,  193  Ala.  631,  68  So.  871. 

Commissioners'  Court — Power  of  Ad- 
journment.— It  was  within  the  authority 
of  the  court  of  county  commissioners  to 
adjourn  its  terms  from  time  to  time  with- 
in .its  discretion  and  to  exercise  its  pow- 
ers at  such  adjourned  terms.  Hicks  v. 
State  (Ala.  App.l,  75  So.  .636. 

Same — Authority  at  Special  Term— 
"Special  Duty."— Under  Cr.  Code  1907, 
p.  422  et  seq..  the  matter  of  hiring  out 
convicts  held  a  "special  duty"  under 
Code  1907.  §  3311.  conferring  authority 
on  the  county  commissioners  to  perform 
any  special  duty  at  a  special  term  of 
court  that  they  may  be  required  by  law 
to   perform,    as  such   expression   is   used 
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to  distinguish  it  from  the  general 
routine  business  of  such  court,  provided 
for  by  Code  1907.  §§  3306-3323.  Walker 
T.  State,  13  Ala.  App.  as»,  ft7  So.  719. 

Same— Application  of  Judicial  Rolet. — 
The  court  of  county  commissioners  em- 
powered by  Act  Sept.  82,  1915  (Acts  1915, 
p.  SI4)  §  2,  to  establish  public  roads,  is 
not  aabject  to  rules  applied  to  judicial 
courts  as  to  time  and  place  of  exercising 
judicial  functions,  although  the  powers 
conferred  are  vested  in  the  court,  and 
not  the  individuals  constituting  its  per- 
sonnel. Hicks  V.  State  (Ala.  App.),  7S 
So,  636. 

!  IT.  Minutes  and  Records. 

Time  of  Entering  Minutes. — Adams 
c.  Southern  R.  Co.,  176  Ala.  320,  58  So'. 
3JT.    See    the    title    COUNTIES,    g    27. 

vol,  1.  p.  687. 

9  17^.  Reconsideration  and  Rescission 
of  Action. 
ConuniBsioners'  Court — Health  Officer 
—Power  to  Suq>end  Statute.— Where  the 
county  commissioners'  court  had  de- 
clared the  necessity  for  an  all-time  health 
officer,  and  put  into  operation  Acts  1915. 
pp.  786-T88.  it  could  not  revoke  its  order, 
thereby  depriving  respondent,  who  had 
been  duly  appointed  health  officer  for 
three  years,  pursuant  to  the  statute,  by 
the  county  board  of  health,  of  his  right 
to  serve  out  his  term;  the  power  to  sus- 
pend laws  being  inherent  in  the  legisla- 
ture only.  State  v.  Justice  (Ala.),  76  So. 
425. 

!  ITHa.  Operation  and  Effect  of  Deci- 
sions. 
Jurisdiction  of  Commiasioners'  Court. 
—Code  1907,  §  3312.  giving  to  the  com- 
missioners' courts  original  and  unlimited 
jurisdiction  in  relation  to  the  establish- 
ment of  roads,  and  the  other  sections  re- 
lating to  the  exercise  of  such  jurisdic- 
tion, changed  the  former  rule  that  the 
commissioners'  courts  were  courts  of 
special  and  limited  jurisdiction,  and  the 
proceedings  in  such  courts  under  the 
Code  are  entitled  to  a  liberal  construc- 
tion to  uphold  their  jurisdiction.  Kirby 
V.  Commissioners.  186  Ala.  611.  6S  So. 
163. 


(D)  OFFICERS  AND  AGENTS. 
§  S&H-   Creation   and  Abolition  of   Offi> 
ces. 

Gen.  Acts  ISIS,  p.  MB,  abolisfaes  the 
office  of  county  treasurer  in  all  counties 
of  a  population  of  50.000  or  less,  and  does 
not  merely  suspend  the  existence  of  the 
ofKce  of  such  counties.  State  v.  Bugg, 
196  Ala.  460,  71  So.  099. 

"County  Officers"— "State  Officers."  — 
Generally  officers  whose  authority,  du- 
ties, and  powers  are  coextensive  with 
territorial  limits  or  are  confined  within 
limits  of  county  in  which  they  have  their 
qualifications  for  election  or  appoint- 
ment, are  county  officers,  and  fact  that 
such  officer  exercises  judicial  power  in 
certain  instances  extending  beyond  con- 
fines of  his  county  does  not  determine 
that  he  is  not  a  county  officer.  Osborn 
V.  Henry  (Ala.),  76  So.  119. 
g  30.  Appointment  or  Election  of  Officers. 

Election  Void — Vali<Uty  of  Executive 
Appk>intment.  —  Where  county  officers 
were  chosen  at  a  void  election,  their 
commissions  issued  by  the  governor 
could  not  be  operative  as  an  executive 
appointment  to  fill  vacancy.  Longshore 
V.  State  (Ala.),  76  So.  33. 
§  M.  Compensation. 

§    36.    Particular    Officers,    Agents, 

and  Services. 

County  Treasurer — Excessive  Con^Mn- 
•ation— Recovery  Back.  —  Under  Code 
1907,  g  317.  if  amount  paid  county 
treasurer  as  compensation  exceeds  per- 
centage or  sum  -fixed  by  the  statute,  the 
excess  is  unauthorized  and  illegal,  and 
may  be  recovered  by  the  county.  Mor- 
gan   County  !■.   Fidelity,  etc.,  Co.   (Ala.), 

77   So.   333. 

Same— Fractional  Compensation.  —  A 

county  treasurer,  who  received  annual 
salary,  and  whose  term  included  a  frac- 
tion of  a  year,  held  entitled  to  be  com* 
pensaSed  for  such  fraction  pro  rata. 
Morgan  County  t'.  Fidelity,  etc..  Co, 
(Ala.).  77  So.  233. 

Board  of  Equalization — Per  Diem  Com- 
pensation.— Under  Acts  1915,  p.  386,  §S 
70,  77,  80,  members  of  the  county  board 
of   equalization   are   entitled    to    their   per 
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diem  compensation  for  the  time  they  sit 
in  special  session  to  hear  objections  to 
assessments  after  the  expiration  of  the 
regular  session.  Espalla  v.  Mobile  County 
(Ala.  App.).  73  So.  781. 

Statutory  Provisioi^— Powers  of  County 
Board.— Code  1B07,  g  217,  providing  that 
the  county  treasurer  shall  receive  such 
compensation  as  may  be  allowed  by  the 
court  of  county  commissioners,  in  no 
case  exceeding  ZYi  per  centum  on  the 
money  received  and  paid  out,  and  that 
his  compensation' in  no  ease  shall  exceed 
the  aggregate  sum  of  $1,000  in  any  one 
year,  imposes  no  restrictions  on  the 
court's  discretion  as  to  the  mode  and 
time  of  payment,  whether  the  compen* 
sation  'be  allowed  from  time  to  time  as 
a  percentage  on  sums  received  and  dis- 
bursed, or  once  for  all  by  fixing  an  an- 
nual salary,  but  in  either  case  the  allow- 
ance is  subject  to  the  limitations  of  the 
statute  as  to  the  amount.  Morgan  County 
V.  Fidelity,  etc.,  Co.  (Ala.).  T7  So.  233. 

"Ei  Officio  Services"— "Specific  Com- 
pensation."—Code  1876,  g  S02S  (Code 
1007.  5  a70.T(,  provide?  that  all  persons 
entitled    to   have   an   allowance   made   by 


the 


mnty 


tor 


designated  as  "ex  oflicio,"  and  for  which 
no  "specific  compensation"  is  provided, 
shall  itemize  the  services  and  verity  the 
account  by  oath.  Code  1907,  g  3720,  pro- 
vides that  for  discharging  his  duties  in 
relation  to  public  roads,  the  county  com- 
missioners shall  annually  allow  the  pro- 
bate judge  an  amount  not  exceeding  $90, 
and  that  for  all  other  services  for  the 
compensation  of  which  no  express  pro~ 
vision  is  made  by  law  a  sum  not  exceed- 
ing $200.  Held,  that  in  view  of  common 
contemporaneous  construction,  the  serv- 
ices rendered  by  the  probate  judge  in  re- 
lation to  roads  must  be  considered  ex 
ofiicto  services  under  Const.  lOOi.  g  oa, 
providing  that  the  legisblure  shall  have 
no  power  to  g^'^ut  or  authorize  any 
county  or  municipal  authority  to  grant 
any  extra  compensation  to  any  public 
officer,  or  to  increase  or  decrease  the 
f^es  or  compensation  of  oflicers  during 
their  terms  of  office,  but  that  this  section 
■hall  not  apply  to  allowances  made  by 
the  commissioners'   courts,  or  boards  of 
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revenue,  to  pay  for  ex  officio  services, 
and  hence  Act  of  April  1,  1911  (Laws 
1011,  p.  1S4),  amending  §  3730  so  as  to 
permit  the  county  commissioners  to  al- 
low probate  judges  already  in  office 
compensation  for  their  road  duties  not 
exceeding  $400  is  valid;  for  "specific 
compensation,"  as  used  in  the  Code, 
means  precise  compensation,  as  the  fees 
which  have  been  definitely  fixed  by  law, 
while  "ex  officio  services"  mean  those 
services  which  the  law  annexes  to  a  par- 
ticular office  and  requires  the  incumbent 
to  perform.  Macon  County  v.  Aber- 
crombie,  184  Ala.  £83.  93  So.  985,  revers- 
ing 9  Ala.  App.  147,  62  So.  449.  See  the 
title  COUNTIES,  g  36,  vol.  3.  p.  689. 

§  37.  Feea. 

g  371^. Right  in  General. 

Receiving  Illegal  Fees. — Mobile  County 
V.  Williams.  180  Ala.  639.  61  So.  ft63.   See 
the  title   COUNTIES,  §  37}.^,  vol.  3,  p. 
680. 
§  4a  Authoritiea  and  Powen. 

BurinesB  and  Govenunental  Agency.— 
Mobile  County  v.  Williams.  180  Ala.  639, 
61  So.  963.  See  the  title  COUNTIES,  S 
40,  vol.  3,  p.  680. 

§  40%.  Duties  and  LiabUitiea. 

§  41. Treaaurer. 

Liability  for  Payment  of  Illegal  Fee*. 
Mobile  County  v.  Williams,  180  Ala,  638, 
61   So.  963.       See  the  title   COUNTIES. 

§  41,  vol.  3,  p.  689. 

§  43.  Uabilitiea  on  Official  Bonds. 

g  431^. In  General. 

Treaaurer's  Bond— Obligee.— The  fact 
that  the  countv  treasurer's  bond  was 
made  payable  to  the  state  of  Alabama, 
instead  of  to  the  county  of  Cullman,  was 
of  no  imoiirtancc  or  bearing  in  the 
county's  action  on  bond.  Searcy  v.  Cull- 
man  County,   196  Ala.  287,  71   So.  ««4. 

§  44. Accrual  or  Release  of  LiaUlity 

by   Breach  or  Fulfillment  of  Condi- 
Receiving  Illegal  Fees. — Mobile  County 
V.  Williams,  ISO  Ala.  636,  61  So.  063.   See 
the   title    COUNTIES,   g   44    (l>,   vol.  S. 
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f  U. Extent  of  liability. 

Cbnttmction  of  Statute— SpecUl  Fund 
—"Addition."— Code  1907,  g  3I0,  ^provides 
that  tbe  treasurer  shall  give  a  bond  with 
sureties  payable  to  the  county  and  con- 
ditioned as  prescribed  by  law,  and  that 
an  additional  bond  shall  be  required 
whenever  any  special  fund  shall  be  re- 
ceived by  him;  g  211  makes  it  his  doty  to 
receive  and  keep  the  county's  money 
and  disburse  it  according  to  law;  and  S 
1500  makes  every  official  bond  obliga- 
tory as  to  the  breach  o(  their  condition 
during  the  officer's  continuance  in  office 
and  as  to  the  faithful  discharge  of  any 
duties  subsequently  required  by  law,  for 
the  benefit  of  every  person  injured  by 
his  neglect  in  performing  his  official 
duties.  The  treasurer  subsequently  re- 
ceived and  misappropriated  money  from 
a  special  fund  derived  from  the  sale  of 
county  bonds  for  the  construction  and 
maintenance  of  public  rr-a-ls.  Held  in 
the  county's  action  against  the  treasurer 
and  his  sureties  on  his  genera!  official 
bond,  that  gg  210  and  1500  were  in  pari 
materia  and  must  be  considered  in  view 
of  that  relation,  that  the  sureties'  obli- 
gation included  the  assurance  of  his  li- 
delily  with  respect  to  the  special  fund, 
and  that  the  term  "additional"  meant 
tupplemental,  though  an  additional  bond 
would  not  supersede  the  original  bond 
or  minimize  the  sureties'  obligation 
thereon.  Searcy  v.  Cullman  County.  196 
Ala.  287,  71  So.  664, 

i  47. Actiona. 

{  47  (S)  Parties. 

Parties — Plaintiff  —  Action  on  Treaa- 
nrers'  Bond— Statutory  Provisions. —  In 
view  of  Code  1907.  §g  3440-2450,  ex- 
pressly authorizing  the  state  to  sue  to 
recover  county  moneys  lost  by  the  neg- 
ligence of  any  public  officer,  the  state 
could  sue  on  the  bond  of  a  county  tr 
surer  by  whose  deposit  of  school  funds 
in  an  insolvent  bank  the  funds  were 
Bradford  v.  State  (Ala.).  77  So.  696. 

Parties— Defendant— Treaanrers'  Bond. 
—Action  by  the  slate  on  bond  of  county 
treasurer  by  whose  deposit  of  school 
funds  in  an  insolvent  bank  the  fund: 
were  lost  need  not  be  against  the  officer 


lis  personal  representativCf  in  view 
of  Code  1907.  I  8443  et  seq..  providinjg 
for  suits  by  the  state,  and  §  1500,  making 
every  official  bond  obligatory  on  the 
principal  and  surety  thereon,  for  the 
benefit  of  every  person  injured.  Brad- 
ford V-  State  (Ala),  77  So.  696. 
§  47  (4)  PleadinK. 

Objectionable  Pleading  —  Trespass  by 
Officers.—  In  an  action  for  trespass 
against  the  board  of  commissioners  of 
>ads  and  revenue  of  a  county  by  cutting 
fence  erected  by  plaintiff  across  a  road 
under  authority  of  defendants,  which 
was  afterwards  rescinded,  the  plea  was 
objectionable  in  that  it  did  not  show 
that  the  board  had  jurisdiction  over  the 
road  in  question,  or  that  the  board  had 
colorable  jurisdiction  which  fairly  called 
for  the  exercise  of  judgment  with  respect 
thereto,  and  that  its  action  involved  an 
affirmative  decision  that  it  had  jurisdic- 
of  the  subject-matter  and  o(  the 
person,  and  that  the  members  of  the 
board  determined  in  good  faith  without 
ce  thafthe  case  i)rescnted  called  for 
exercise  of  such  jurisdiction.  Jack- 
ie. Bohlin  (Ala.  App.),  75  So.  697. 
III.  PROPERTY,  CONTRACTS,  AND 
LIABILITIES. 

(A)  PUBLIC      BUILDINGS      AND 
OTHER  PROPERTY. 

§  48.  Coiutmction  of  Buildings  and 
Other  Work. 
Board  of  Revenue — Discretionary  Power 
— Statutory  Provisions.  —  Exercise  o* 
power  by  a  board  of  revenue  created  by 
Loc.  Laws  jlBll,  p.  831,  or  of  courts  of 
county  commissioners,  under  Code,  §  130 
et  seq.,  and  gg  3306,  3313.  3321  includes 
authority  and  discretion  in  the  manage- 
ment, control,  maintenance  and  con- 
struction of  county  public  buildings  and 
improvements,  and  the  exercise  of  dis- 
cretionary powers  will  not  be  controlled 
by  equity,  in  the  absence  of  fraud,  cor- 
ruption, or  unfair  dealing.  Board  v, 
Merrill,  193  Ala,  521.  -68  So.  971. 

(B)  CONTRACTS. 

g  51.  Powers  of  County  Board. 
§  51  (1)  In  General. 
Right  to  Employ  Counsel.— Walker  v. 
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Bridsforth,  9  Ala.  App.  257,  62  So.  3a3. 
See  the  title  COUNTIES,  9  ai  (1),  vol, 
3,  p.  695. 

Discretionarr  Powers— Buildins  New 
CcMirthoiue. — The  board  oF  revenue  of  a 
county,  created  by  Loe.  Laws  1911,  p. 
631,  in  proceedings  to  construct  a  r.ew 
courthouse,  has  discretion  in  advertising 
for  bids  for  a  new  courthouse  and  to 
employ  an  architect  and  determine  the 
time,  manner,  and  how  the  contract  is 
to  ibe  let.  Board  v.  Merrill,  193  Ala.  S21, 
68  So.  971. 

Same  —  Official  Action  —  Validity  of 
Contract. — The  minutes  of  the  /board  of 
revenue  of  a  county  showed  a  regular 
meeting  of  the  board  on  November  9th, 
at  which  plans  for  the  construction  of  a 
courthouse  were  accepted,  an  architect 
elected,  and  a  contract  for  the  work  ap- 
proved, -with  authority  to  the  chairman 
to  execute  it,  and  for  the  payment  of 
specified  sums  for  land  for  a  site.  At  an 
adjourned  term  bids  were  received,  and 
the  board  adjourned  to  another  day, 
when  subsequently  bids  were  received. 
The  contract  was  awarded  on  December 
S4th  and  was  duly  signed.  The  minu 
failed  to  show  whether  the  board  v 
constantly  in  session  from  day  to  day 
December  24th,  or  whether  the  meeting 
on  December  24th  was  an  adjourned 
meeting.  There  was  no  fraud,  corrup- 
tion, or  unfair  dc.-ilini;.  Held,  that 
the  action  of  Ihc  board  was  within  thi 
discretion,  which  could  not  be  interfered 
with  in  equity.  Board  v.  Merrill. 
Ala.  521,  -68  So.  971. 

Coiutruction  of  Couithoiue  —  Fraud, 
Corruption,  or  Collusion. — That 
tect.  elected  by  the  board  oi 
a  county  to  assist  in  the  construction  of 
a  courthouse,  could,  by  collusion 
the  contractor,  increase  the  profits  of 
the  contractor,  did  not  invalidate  thi 
contracts  for  the  courthouse,  or  for  the 
employment  of  the  architect,  in  thi 
sence  of  any  fraud,  corruption,  or 
lusion  between  the  architect  and  the 
members  of  the  board,  or  between  the 
architect  and  any  contractor.  Board 
Merrill,  193  Ala.  S21,  6a  So,  971. 

Discretion  —  Delegating  Authority.  ^ 
In   performing   their   statutory    dutie; 


the  location,  erection,  repair,  removal,  or 
furnishing  of  the  county  buildings, 
bridges,  and   roads,   the  county  commis- 

mers    or    boards    of    revenue    exercise 

function  that  is  quasi  legislative,  and 
have  a  discretion  that  can  not  be  exer- 
cised for  them  by  any  other  officer,  or 
directed  by  any  court,  except  when  their 

ts   are    fraudulent.     Ensley   Motor  Ca 

O'Rear,  198  Ala.  *81,  71  So.  704. 

Power  to  Purchase  Automobile.— Un« 
der  Gen.  Acts  1915,  pp.  573-575,  §§  l,  5, 
9,  vesting  courts  of  county  commission- 
or  boards  of  revenue  with  general 
superintendence  over  the  roads  and 
bridges  of  their  respective  counties,  the 
commissioners'  court  of  a  county  ha) 
authority    to    purchase    and    maintain  an 

itomobile  for  use  in  maintaining  and 
inspecting  the  roads  and  bridges  of  the 
ity,  and,  a  proper  warrant  having  is- 
sued therefor,  such  warrant  should  be 
duly  registered  and  paid  by  the  county 
treasurer,  as  required  by  law.  Ensley 
Motor  Co.  t:  O'Rear,  196  Ala.  481,  71  So. 
704, 

§  SI   <1^)  Power  to  Contract  So  as  to 
Bind  Successors. 

Special  Tax — Diversion  ol  Fund*.  — 
Under  Code  1907,  §§  131,  133,  138,  811, 
2206-2208.  and  Const,  1901.  S  215,  held 
that  a  resolution  of  the  county  commis- 
sioners to  build  a  courthouse  and  issue 
warrants  to  be  redeen^ed  by  a  special 
tax  of  one-fourth  of  1  per  cent,  per  an- 
num was  within  the  power  of  commis- 
sioners, and  constituted  a  valid  contract, 
binding  on  the  board  of  revenue  created 
lo  replace  the  board  of  commissioners, 
which  could  not  divert  the  special  fund 
so  created  to  road  building.  Board  v. 
Parson.  Son  &  Co.,  197  Ala.  375,  72  So. 
613. 
§  fil  (8)  Construction  of  Buildings. 

Statutory  ProviuOna  —  Contract*.  — 
Under  Code  1907,  §§  131.  133,  138.  211, 
2206^208,  and  Const.  1901,  §  215,  held 
that  a  resolution  of  the  county  commis- 
sioners to  build  a  courthouse  and  issue 
warrants  to  be  redeemed  by  a  special 
tax  constituted  a  valid  contract  to  pay 
in  the  manner  provided,  and  that  such 
sections  became  a  part  of  the   contract 
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Board  v.  Farson,  Son  &  Co..  197  Ala.  37S, 

T2  So.  613. 

i  51  Validity  ^md  Sufficiency. 

Construction  of  CourthouK  —  Fraud, 
Corruption,  or  Colluaion. — That  architect 
selected  by  board  of  revenue  of  a  county 
wntracting  for  a  courthouse  could  act 
in  collusion  with  contractor  held  not  to 
invahdate  contracts  for  courthouse  or 
employment  of  architect.  Board  v.  Mer- 
rill, 193  Ala.  321,   68   So.  971. 

Same  —  Official  Action  —  Validity  o! 
Contract — Action  of  board  of  revenue  of 
a  county  executing  a  contract  for  the 
construction  of  a  courthouse  and  for 
the  election  of  an  architect  held  within 
their  power  and  not  to  be  interfered  with 
in  equity.  Board  v.  Merrill,  1»3  Ala.  S21, 
68   So.    971. 

Consideration  for  Contract  —  Evasion 
of  Constitution — An  agreement  whereby 
a  county  attempted  to  lease  electric  light 
fixtures,  installed  under  illegal  contract. 
from  the  contractor  in  evasion  of  Const. 
IMl,  I  224,  limiting  the  amount  of  in- 
debtedness which  a  county  might  incur, 
held  without  consideration;  the  title  to 
the  fixtures  having  passed  to  the  county 
hy  becoming  part  of  the  realty  through 
the  contractor's  voluntary  act.  Moody 
:■.  Terrell-Hedges  Co.  (Ala.  App.>,  78 
So.  639. 
§  H.  Unauthorized  or  lUegal   Contracts. 

Unauthoriz«d  Contract  —  Subsequent 
Contract— Where  a  contract  to  install 
electric  light  fixtures  in  a  county 
house  was  illegal  under  Const,  i 
2a4,  a  subsequent  contract,  whereby  the 
county  leased  the  fixtures,  being  founded 
on  the  prior  contract,  was  likewise  illegal 
and  void.  Moody  v.  Terrell-Hedges  Co. 
(Ala.  App.>,  78  So.  639. 

Rights     under     Invalid     Contract.     — 
Where   contract    to    install    electric    light 
fixtures   in   a   county   courthouse   was   in. 
valid  because  the  coimty  has  exceeded  it: 
debt  limit,  under  Ctyist.  1901.  §  234,  suci 
conlract   being   not   only   void,   but   illegal 
as  opposed  to  public  policy,  conferred 
t'ehls   on   the   contractor,   and   the   con 
will  not  aid   in    reimbursing   the   loss   i 
in  restoring  the  property  delivered.  Moody 
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ar.    Terrell-Hedges   Co.    (Ala.    App,),    78 
So.  639. 

(0)      COUNTY       EXPENSES       AND 
CHARGES      AND      STATUTORY 
LIABILITIES. 
§  n.  Nature  and  Grounds  of  Liability. 

Claims  against  Counties. — Walker  v. 
Bridgforth,  9  Ala.  App.  257,  62  So.  323. 
See  the  title  COUNTIES,  §  58,_  vol.  3, 
p.  89«. 

§  60.  Expenses  Connected  with  Adminis- 
tration of  Justice. 

§  61. Criminal  Prosecutions. 

Fees   of   Officers — When   Liability   Ac- 
crues.—Mims   V.    State,    180   Ala.   511,    61 
See  the  title  COUNTIES,  §  Bi, 
vol.  3,  p.  697. 

Same — Necessity  of  Surplus  in  Fund 
over  Amount  of  Witness  Fees.- Mims  s. 
Stale.  180  Ala.  511,  «1  So.  811.  See  the 
itle  COUNTIES,  §  61,  vol.  3,  p.  6ii7. 
Same — Partial  Payment  in  Labor.  — 
iims  1'.  State.  180  Ala.  511,  61  So.  811. 
.ee  the  title  COUNTIES.  §  61,  vol.  3, 
.  697. 
Same — Clerli  of  Court — Stotuiory  Pro- 
visions.—Under  Code  1907,  §S  ft«35.  6C30, 
giving  the  clerk  of  court  a  fee  for  the 
entry  of  forfeiture  against  defendant  and 
for  final  judgment  of  forfeiture,  and  pro- 
viding that  of  the  fees  specified  which 
accrue  on  a  forfeiture  against  bail  must 
be  taxed  as  costs  and  collected  under 
execution  against  s'lch  bail,  unless  ex- 
cused therefrom  by  the  court,  fees  for 
services  rendered  by  the  clerk  of  the 
criminal  court  of  a  county  in  cases 
wherein  conditional  judgments  against 
defaulting  defendants  and  their  bail  were 
made  final  and  executions  returned  "No 
property  found."  or  in  cases  wherein 
conditional  judgments  were  set  aside  for 
good  cause,  could  not  be  taxed  against 
the  county.  Copeland  r.  Jefferson 
County,  192  Ala.  12.  68  So.  285. 
IV.  FISCAL  MANAGEMENT.  PUB- 
LIC DEBT,  SECURITIES,  AND 
TAXATION. 
§  6&.   Power    to    Incur    Indebtedness    in 

Implied  Power  to  Contract  Debts.  — 
Gunter    v.    Hackworth,    182    Ala,    205,    62 
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So.  101,  cited  in  notes  in  L.  R.  A.  J017E. 
438,  451,  4S4.  See  the  title  COUNIIES, 
£  6»,  vol.  3,  p.  «M. 

Liabilitj'  of  County  for  CUims. — No 
officer  can  charge  a  county  with  the 
payment  of  any  claim  due  him,  howevpr 
meritorious,  or  whatever  benefit  the 
county  may  have  derived  therefrom,  un- 
less expressly  or  by  necessary  implication 
authorized  by  law,  the  policy  of  the  state 
being  to  remove  liability  on  any  account 
except  as  it  is  expressed  or  implied  by 
statute.  Ensley  Motor  Co.  v.  O'Rear, 
196  Ala.   481,' 71   So,  704, 

Powec  to  Expend  Fundi. — The  power 
of  the  board  of  revenue  or  court  of  county 
commissioners  to  expend  funds  i*  not 
confined  strictly  to  claims  enumerated 
by  statute.  Ensley  Motor  Co.  v.  O'Rear, 
196  Ala.  481,  71  So.  704. 
§  70.  Limitation  of  Amount  of  Indebted- 
neas. 

Constitutiotiol  limitationt, — Gunter  v, 
Hackwonh.  IBS  Ala.  20S,  63  So.  101.  See 
the  title   COUNTIES,  §  70.  vol.  3,  p.  699. 

Limitattom  Not  Retroactive.  —  Gunter 
V.  Hackworth,  183  Ala.  205,  62  So,  101, 
See  the  title  COUNTIES,  §  70.  vol.  3. 
p.  689. 

Oonst|tiitBonal  Proviitona— Limitations 
of  Indebtednew.— Under  Const,  1901,  § 
215,  authorizing  special  county  taxes  to 
pay  debts  thereafter  created  for  certain 
purposes,  a  county  which  had  exceeded 
the  debt  limit  imposed  by  §  334  could 
not  levy  special  taxes  to  pay  debts  there- 
after created  in  erecting  a  courthouse 
and  constructing  public  roads,  or  for  the 
accumulation  of  a  fund  for  such  pur- 
poses. Southern  R.  Co.  v.  Jackson 
County,  189  Ala.  438,  66  So.  570. 

Interest  Not  Due— "Become  Indebted." 
—Under  Const.  1901,  %  224,  providing  that 
no  county  shall  become  indebted  in  an 
amount,  including  present  indebtedness, 
greater  than  3^  per  cent,  of  the  assessed 
value,  the  words  "become  indebted" 
contemplate  that,  in  computing  a  county's 
debt  limit,  the  face  value  of  its  obliga- 
tions and  accrued  interest  must  be  in- 
cluded but  not  interest  not  yet  due. 
O'Rear  v.  Sartain.  193  Ala.  375.  69  So, 
654,  cited  in  note  in  L.  R.  A.  1917E.  455. 

Constitutional    Debt    Limit — Volimtary 
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Obligation. — Where  a  county  has  reached 
its  constitutional  debt  limit,  all  voluntary 
obligations  assumed  or  incurred  after  the 
expenditure  of  the  revenues  on  hand  or 
in  valid  expectancy  are  unenforceable. 
Brown  V.  Gay-Padgett  Hdw.  Co.,  l» 
Ala.  4£3,  66  So.  161. 

Same — Borrowing  Honey.  —  Where  a 
county  has  reached  its  constitutional 
debt  limit,  it  can  not  borrow  money,  even 
to  provide  funds  for  current  and  neces- 
sary municipal  expenses.  Brown  v. 
Gay-Padgett  Hdw.  Co.,  1S8  Ala.  433,  6C 
So.  161,  cited  in  note  in  L.  R.  A.  ISITE, 
446. 

Cludfication  of  County  Debtt.— L.t- 
gitimate  county  debts  are  of  two  classes; 
those  which  are  prescrrbed  by  law,  and 
purely  involuntary  as  to  the  county, 
which  are  preferred  claims,  and  which 
the  treasurer  must  set  aside  sufficient 
funds  to  pay,  under  Code  1907,  g  153; 
and  those  merely  authorized  by  law, 
which  the  county  may  not  incur  when  it 
has  reached  its  constitutional  debt  limit 
Brown  v.  Gay-Padgett  Hdw.  Co.,  188 
Ala.  4'':',.  m  So.  ifii,  cilcd  in  note  in  L.  R. 
A.  1917E,  449, 

Current  Obligations. — Though  a  county 
has  reached  its  constitutional  debt  limit, 
it  may  anticipate  revenues  actually  as- 
sessed to  pay  ordinary  current  obliga- 
tions incurred  for  the  year  in  which  the 
revenues  are  assessed  and  payable. 
Brown  v.  Gay-Padgett  Hdw.  Co..  188 
Ala.  121.  68  So.  lei,  cited  in  notes  in  L. 
R,   A.  1917E,  438,  446. 

Bonds  Not  Issued — Present  Indebted- 
nee8.-:-Under  Const,  1901,  §  224,  limitins 
the  amount  to  which  a  county  may  be 
indebted  to  Wi  per  cent,  of  the  assessed 
valuation  of  the  property,  road  bonds  not 
issued  can  not  be  counted  as  a  present 
indebtedness,  O'Rear  v.  Sartain,  193  Ata. 
275.  69  So.  554. 

Constitutionsl  Provision  —  "Assessed 
Value"  —  "Asaesstnent"  —  ".Assessed 
valitp."  as  nsed  in  Const.  1901,  |  221, 
providing  that  no  county  shall  become 
indebted  in  amount  greater  than  3%  per 
cent,  of  assessed  value  of  property 
therein,  means  value  of  property  assessed 
for  taxation.  Smith  v.  Austin  (Ala.),  76 
So.  404. 


en.  Google 


3S  Wi-77  Cou 

}  n%  Submiuton  of  Question  of  Ex- 
penditure to  Popular  Vote. 
IndebtedneH  —  Interest- Bearini  War- 
ruCf^The  issuance  by  the  authority  of 
tbc  commiaaioners'  courts  of  interest- 
bearing  warrants  on  the  county  treas- 
crtr,  payable  at  slated  times  in  the  future 
1o  pay  for  public  buildings,  public  roads, 
and  bridges,  is  not  the  issuance  of  bonds 
ffittiin  Const.  1901,  §  sas,  forbidding  the 
issuance  of  bonds  by  a  county,  except 
liter  gubmission  of  the  questicyi  to  a 
popular  vote,  and  the  commissioners' 
court  is  competent  to  issue  such  interest- 
bearing  warrants,  unless  restrained  by  § 
m,  limiting  county  indebtedness.  Little- 
john  i:  Littlejohn,  19S  Ala,  814,  71  So. 
448. 

Same— "BonA" — In  Const.  1901,  §  S»3, 
forbidding  the  issuance  of  bonds  by  the 
county  except  upon  submission  of  ques- 
tion to  popular  vote,  "bond,"  signifies  an 
obligation  in  writing  to  pay  a  sum  of 
money  at  a  future  date  and  commonly 
bears  no  specific  designation  of  the  per- 
son or  entity  in  whose  favor  the  promise 
runs.  Littlejohn  v.  Littlejohn,  185  Ala. 
fin,  Tl  So.  448. 

§  TIK^a.  Borrowins  Money. 

Conatitutionality  of  Statute — Lending 
Credit^L*w  Latrary.— Loc.  Acts  191S, 
pp.  378,  373,  in  so  far  as  it  authorizes  and 
requires  the  board  of  revenue  of  JefTer- 
son  county  to  pay  over  $1S0  each  month 
out  of  the  general  funds  of  the  county 
to  the  secretary  of  the  Birmingham  Bar 
Association,  or  some  other  person  to  be 
designated  by  the  judges  of  the  courts  of 
record  in  the  county,  for  the  maintenance 
of  a  public  law  library  in  the  city  of 
Birmingham,  violates  Const.  1901,  §  94, 
providing  that  the  legislature  shall  not 
authorize  any  county  to  lend  its  credit 
or  grant  public  money  in  aid  of  any  in- 
dividual or  association,  as  the  county  ac- 
quired no  interest  in  the  library  or  any 
voice  in  its  control.  Rogers  v.  White,  14 
A!a.  App.  482,  70  So.  994. 

S  7t>!4b.  Umitations  on  Use  of  Funds  or 
Credit 
Improving      Streets      and      Sidewalks 
Around  County  Building.— County    funds, 


may  be  appropriated  for  pai 
of  the  improvement  by  a 
streets  and  the  sidewalk  aroi 
occupied  by  the  county  build 
V.  Coleman,   189  Ala.   16*,  66 

Salary  to  Secretary  of  Bai 
— Constitutionality.— Loc.  Ai 
372,  373,  in  so  far  as  authori: 
ment  of  $150  per  month  by 
revenue  of  Jetlerson  county 
tary  of  the  Birmingham  Bar 
held  to  violate  Const.  1901, 
ding  the  legislature  to  ai 
county  to  lend  credit  or 
money  in  aid  of  any  associa 
*.  White.  14  Ala.  App.  4»2,  7) 
S  TS.  Warrants  and  Curtificat 

edness. 
§  76. Power  to  Issue. 

Interest- Bearing  Warrants 
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sioncrs  may  issue  interest-l 
rants    for    obligations   of   th< 

erec'Jon  of  a  cmirthousr  and 
necessary  land.  Board  v. 
Ala.   .^Bl,   GS   So.  971. 

Statutory  Provisions — Imp 
City  Streets — Payment.— Unc 

p.  878,  commissioners'  cour 
to  order  payment  for  unautl 
ices  rendered  county  previou! 
oi  act  in  improving  highwa; 
and  where  nrobate  iiidRi'  u 
rant  on  county  treasurer,  re: 

sued  in  good  faith,  and  co 
received  benefits.  Ryan  i 
(Ala.),  75  So.  17. 

Same — Warrants  Redeemei 
Taxes,— Under  Code  1B07,  §§ 
2206-2SO8,  and  Const.  1901, 
that  resolution  of  county  ct 
to  build  a  courthouse  and  is 
to  be  redeemed  by  a  spei 
within  the  power  of  the  co 
Board  v.  Farson.  &  Son  Co., 
72  So.  613. 

§  77.  —  Issuance,  Requisi 
lidity. 

A  Warrant  ttn  a  Void  Or 
County  V.  Williams,  180  Ala 
963.  See  the  title  COUN' 
vol.  3,  p.  702. 
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§  7B.  ■'—  Construction  and  Operation. 

"County  Warrant." — A  county  warrant 
is  the  command  of  one  duly  authorized 
officer  to  another  to  pay  from  county 
funds  a  specific  sum  to  a  designated 
person  whose  claim  therefor  has  been 
allowed  by  the  court  of  county  commis- 
sioners. Littlejohn  v.  Littlejohn,  195 
Ala.  614.  7t  So.  44S. 


§79.- 


fer. 


-  Aatipiment  and  Other  Trans- 


Nature  of  Contract. — A  county  war- 
rant has  not  the  attributes  of  commercial 
paper  and  is  not  assignable,  and  hence 
no  action  can  be  brought  thereon  by  a 
transferee.  Littlejohn  v.  Littlejohn,  195 
Ala.  614,  71  So.  448. 
§  B*.  Power  to  Issue  Bonds. 
S  8S. In  GenenL 

Indebtedneas  —  Time  of  Issuance 
Time  of  Election.  —  In  deterniininK 
whether  a  county  has  exceeded  its  debt 
limit,  the  validity  of  a  contemplated  is- 
sue  of  bonds  depends  on  the  condition 
of  the  indebtedness  at  the  time  of  issu- 
ance, and  not  at  the  time  of  the  election 
authorizing  the  same.  O'Rear  v.  Sartain. 
193  Ala.  275,  69  So.  S54,  cited  in  note  in 
L.  R.  A.  1M7E.  455. 
§   88.   Proceedings   Preliminary   to   Issue 

of  Bonds. 
§  87.  Petition    or    Assent    of    Tax- 
payers or  Voters. 

Sufficiency  of  Publication  of  Election. 
— Hearn  v.  Court.  182  Ala.  392.  62  So. 
S35.  See  the  title  COUNTIES,  §  87. 
vol.  3,  p.  704. 

Same— Character  of  Bonds  —  "Road" 
Bonds.— Under  Code  1907  §  161.  requir- 
ing ballots  in  elections  on  the  issuing  of 
county  bonds  to  state  the  character  of 
the  bonds,  a  ballot  designating  the  bonds 
as  "road"  bonds  sufficiently  states  their 
character.  Thomason  v.  Commissioners, 
184  Ala.  28,  83  So.  87. 

Statutory  Provision  —  "Repairing  and 
Improving"  —  "Constructing."  —  Code 
1»07,  g  158,  authorizing  the  calling  of 
county  elections  for  the  voting  of  bonds 
to  construct  public  buildings  or  roads, 
etc.,    should    receive  a  very   liberal    con- 
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I,  and,  the  words  "repairing  and 
improving"  being  in  a  sense  included  in 
"constructing,"  an  order  for  and  notice 
of  election  to  vote  on  bonds  for  con- 
structing, repairing,  and  improving  roads 
is  not  invalid.  Thomason  v.  Comniis* 
sioners,  184  Ala.  38,  63  So.  87. 
§  8S^.  Construction  and  Operation. 

Negotiability— Action  by  Transferee.— 
Bonds  authoritatively  issued  by  agencies 
of  the  government  are  commercial  paper 
capable, of  assignment  and  transfer,  and 
the  succeeding  owner  may  found  an  ac- 
tion thereon.  Littlejohn  v.  Littlejohn; 
195  Ala    614.  71  So.  448. 

S  91.  Taxation. 

§  M. In  General 

Constitutional  Provisions  ^  Excess 
Taxes.— Const.  1901.  g  224.  provides  that 
no  county  shall  become  indebted  in  an 
amount,  including  present  indebtedness, 
greater  than  S'/i  per  cent,  of  the  assessed 
value  of  the  property  therein.  Section 
215  provides  that  no  county  shall  levy 
a  greater  rate  of  taxation  in  any  one 
year  than  one-half  of  1  per  cent.  Held, 
that  g  215,  confers  no  right  to  levy  taxes 
to  pay  debt  incurred  in  excess  of  the 
limitation  fixed  by  g  224.  O'Rear  v. 
Sartain,   193  Ala.  27S,  69  So.  554. 

Same— "Debt"  and  "Liability."— Under 
Const.  1901,  g  215.  prohibiting  a  county 
from  levying  a  greater  rate  of  taxation 
than  one-half  of  one  per  cent.,  provided 
that  to  pay  any  debt  or  liability  now 
existing  or  hereafter  incurred  for  public 
bridges  or  roads,  an  additional  levy  may 
be  made,  the  terms  "debt"  and  "liability" 
comprehend  the  engagement  for  pay- 
ment of  interest,  and  recognize  the 
power  to.  incur  obligation  to  be  dis- 
charged in  the  future.  Littlejohn  v.  Lit- 
tlejohn, 19S  Ala.  614,  71  So.  448. 
§  M.  Disposition  of  Taxes  and  Other 
Revenue. 
Distribution  of  Fund.— A  special  bridge 
X  collected  by  a  county  pursuant  to 
Const.  1801,  S  215,  is  county  money,  and 
the  town  can  not  compel  the  county 
ssioners  to  pay  over  to  it  a  por- 
tion thereof.  State  v.  Commissioners' 
Court,   187   Ala.   643,   65   So.   998. 
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Constittrtioiuility  of  Statute— Power  of 
U|i«latur«.— Acts  1909  (Sp.  Sess.)  p. 
304,  directing  the  payment  to  cities  of 
one-half  the  special  road  tax  provided 
for  by  Const,  1901.  §  215,  which  further 
provides  that  it  shall  be  used  exclusively 
for  the  purpose  therein  declared  is  void, 
since  the  legislature  can  not  change  the 
disposition  of  tax  made  by  the  consti- 
tution, so  that  payment  to  a  city  under 
the  statute  was  payment  of  an  illegal 
claim  and  was  recoverable  by  the  county. 
pDemopolis  v.  Marengo  County,  195  Ala. 
SI4.  TO  So.  275. 

Discretioiiary  Powers  of  CommiHion- 
era,— The  act  of  the  county  commission- 
ers in  paying  to  the  city  a  portion  of  a 
road  tax  directed  by  constitution  to  Be 
used  only  by  the  county,  being  without 
Ibeir  powers  and  void,  the  city  could  not, 
to  defeat  recovery  thereof,  rely  upon 
the  discretionary  powers  of  the  board. 
Demopolis  v.  Marengo  County,  195  Ala. 
a",  70  So.  275, 

Divenion  of  Proceed*. — Under  Const. 
1901,  §  S15,  limiting  the  rate  of  taxation, 
tut  providing  that  to  pay  any  debt  or 
liability  for  necessary  public  buildings, 
bridges,  or  roads  an  additional  levy  may 
be  made  the  application  of  the  proceeds 
of  a  special  levy  to  provide  means  to  dts- 
chat^e  a  debt  or  liability  for  the  con- 
struction of  public  roads  to  the  payment 
of  installments  of  interest  on  such  debt 
or  liability,  is  not  a  diversion  of  the  pro- 
ceeds of  the  specal  levy.  Littlejohn  v. 
Littlejohn,  195  .A.la.  614,  71  So.  448. 

Employment  of  Bxceat  Taxes. — Under 
Code  1907,  §  138,  authorizing  county 
commissioners  to  levy  a  special  tax  not 
exceeding  one-fourth  of  one  per  cent,  per 
annum  for  payment  of  certain  debts,  to 
be  applied  only  to  the  purpose  tor  which 
levied,  the  commissioners  may  employ 
any  excess  ,of  the  proceeds  of  such  a  tax 
over  the  needs  of  the  special  purpose  to 
other  legitimate  purposes  of  the  county. 
Board  V.  Farson,  Son  &  Co.,  197  Ala.  375, 
73  So.  a  13. 
j  H.  Riihts  Bad  iRemedieB  of  Taxpajrers. 

Hotioa  to  Set  Aside  Void  Proceeding 
—Certiorari.  —  A  complaining  taxpayer 
must,  except  in  cases  of  fraud,  go  before 


the  bo.ird  of  revenue  or  cour 
commissioners  proceeding  i 
courthouse  to  move  to  set  as 
proceeding,  and,  failing,  appi] 
rari.  Board,)'.  Merrill,  193 
So.  971. 

CoiutructiOn  of  Courthouse 
RestnUn  Acceptance  of  Bid»- 
In  a  suit  by  a  taxpayer  to  re 
of  revenue  of  a  county  froi 
bids  for  a  new  courthouse  o 
contract  for  its  constructi< 
from  whom  a  site  had  beer 
were  not  necessary  parties. 
Merrill,  193  ,Ala.  521.  58  So.  9 

Some— Review  of  Action 
Injunction,— A  bill  by  a  tax 
county  to  restrain  the  board 
from  accepting  any  bids  for 
of  a  courthouse,  and  from 
contract  for  its  eonstructior 
state  a  cause  of  action  witht 
diction  of  the  court,  allege  fa 
fraud,  corruption,  or  unfair 
collusion,  on  the  part  of  the  I 
members  thereof  with  con 
other  persons,  to  divert  publ 
their  own  benefit  or  the  ben 
persons  tor  and  with  whom  I 
contract.  Board  v.  Merrill,  i 
68  So,  971, 

V.  CLAIMS  AGAINST  C 

g  H.  Time  for  PresentattOiL 

Probate  Jadce  IsBoing  C< 
The  general  statute,  requirir 
tion  of  claims  and  creating 
period,  held  not  applicable, 
probate  judge  issues  a  certifi 
the  county  for  privilege  ta 
ously  collected,  Lovelady  i 
191  Ala.  96,  68  So,  48. 

§  W.  Verification  and  Proof, 

StatutOiy  Provisions,— Stat 
180  Ala.  514,  61  So,  814,  citer 
50  L,  R.  A„  N,  S.,  185,  S< 
COUNTIES,  §  99,  vol.  3,  p.  7 

By  Citr  against  County  f< 
tare,— State  f.  (Board,  180  A 
So.  814.  cited  in  note  in  50  I 
S.,  185,  See  the  title  COUN 
vol,  3,  p.  710. 
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Counties — County  Courts 


I  101.  Audit  and  Allomnce  Ur  Disallow- 
ance. 
Statutory  Proviaion  —  CompromiBe  of 
Claim  for  Peea^Mobile  County  v.  Wil- 
liami,  180  Ala.  a3«.  61  So.  »63.  See  the 
title    COUNTIES,  §   101   (»),    vol.   3,  p. 

ni. 

9  108.  Effect  of  Allowance  or  Disallow- 
ance. 

S  lOS   (1)    ConduNvenesa  and   Effect  of 
Adjudication  in  General. 
RecoveiT  of  [Amtount  Paid.  —  Mobile 

County  V.  Williams,  180  Ala.  039.  61  So. 

B63.    See  the  title  COUNTIES,  §  103  (1), 

vol.  3,  p.  713. 


§§   101-104 

S  lot  <1)  Effect  as  to  Other  Remediea  foi 

Collection. 

CUimaot's  Acceptance  of  Reduced 
AnAHmt.  —  Where  an  original  demand 
against  a  county  is  presented  to  the 
board  of  revenue  or  commissionen' 
court,  and  is  reduced  in  amount  and  al- 
lowed, the  claimant  roust  elect  to  accept 
or  reject  the  diminished  amouot,  and,  if 
he  accepts,  tie  can  not  sue  ifor  the  differ- 
ence. Urown  V.  I.owndes  County  (Ala.), 
78  So.  SIS. 
}  104.  Parmesit. 

Effect  lot  Payment  of  Illesal  Pees.  — 
Mobile  County  v.  Williams,  180  Ala.  «3B, 
81  So.  963.  See  the  title  COUNTIES,  S 
1»4,  vol.  3,  fi.  714. 


County  AttcMney. 

See  post,  DISTRICT  AND  PROSECUTING  ATTORNEY. 

County  Clerks. 

See  ante,  CLERKS  OF  COURTS. 

County  CrannuMioiien. 

See  ante,  COUNTIES. 

County  Courtt. 

See  post,  COURTS. 
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COURTS. 

I.  Nature,  Extent,  and  Exercise  of  Jurisdiction  In  Oeneral. 

§     3,  Jurisdiction  of  Cause  of  Action. 

§     5.  Place  of  Accrual  of  Cause  of  Action — Local  or  Transitory- 
Actions. 
§    6.  Jurisdiction  of  the  Person. 

§     7. Domicile  or  Residence  of  Party. 

§     8.  Jurisdiction  of  Property  or  Other  Subject  Matter  Involved. 
§    9.  Mode  of  Acquiring  or  Exercising  Jurisdiction  in  General. 
§  10.  Consent  of  Parties  as  to  Jurisdiction. 

§  11. In  General. 

§  12. Of  Cause  of  Action  or  Subject  Matter. 

§  13. ■  Of  the  Person. 

§  17.  Jurisdiaion  to  Be  Shown  by  Record. 

§   18. In  General. 

§  19. Special,  Limited,  or  Inferior  Jurisdiction. 

§  20.  Presumptions  as  to  Jurisdiction, 

§  21. .  In  General. 

§  22. Special,  Limited,  or  Inferior  Jurisdiction. 

§  2i.  Waiver  of  Objections. 

§  23  (1)  In  General. 

§  23  (3)  Estoppel  Arising  from  Submitting  to  or  Invoking  Juris- 
diction. 
§  24,  Determination  of  Questions  of  Jurisdiction  in  General. 
n.  Establishment,  Organization,  and  Procedure  in  Oeneral. 

(A)  Creation  and  Constitution,  and  Court  Officers. 
§  25.  Creation  and  Abolition  in  General. 

§  25j/i.  Constitutional  and  Statutory  Provisions. 

§  25J^   (1)  In  General. 

§  25>^   (2)   Intermediate  Appellate  Courts. 

§  2iYi   (3)  County  Courts  and  Other  Local  Courts. 
§  27.  Judicial  Departments,  Circuits,  and  Districts. 
§  30.  Transfer  or  Change  of  Jurisdiction. 
§  30J4.  Consolidation. 
§  i2y2.  Stenc^raphers. 

(B)  Terms,  Vacations,    Place  and    Time  of    Holding  Court,    Court- 

houses, and  Accommodations. 
§  34J4.  Power  to  Regulate  Places  and  Times  of  Holding  Court 
§  34>^a.  Constitutional  and  Statutory  Provisions. 
§  36.  Special  or  Extraordinary  Terms. 
§  38.  Extension  or  Adjournment  of  Terms. 

§  38  (1)  Adjournment  of  Term  in  General. 

§  38  (3)   Nature  of  Adjourned  Term. 

§  38  (4)   Power  of  Court  at  Adjourned  Term. 
(C),  Rules  of  Court  and  Conduct  of  Business. 
§  45j^.  In  General. 
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§  47j/i.  Conduct  of  Particular  Proceedings. 
(D)  Rules  of  Decision,  Adjudications,  Opinions,  and  Records. 
§  48.  Previous  Decisions  as  Controlling  or  as  Precedents. 

§  49. In  General. 

§  51. Decisions  of  Higher  Court  or  Court  of  Last  Resort. 

'      §  52. Dicta. 

§  53. Rules  of  Property. 

§  55.  Decisions  of  United  States  Courts  as  Authority  in  State 

Courts. 

§  55  (1)  In  General. 

§  55  (2)  Validity  of  State  Statutes  under  Federal  Constitu- 
tion. 

§  55  (3)  Construction  of  Federal  Constitution,  Statutes,  and 
Treaties. 
§  58,  Quorum  and  Number  of  Judges  Necessary  to  Adjudication. 
§  59.  Opinions. 
§  60.  Records. 

§  62. What  Constitutes. 

§  63. Making  and  Custody. 

§  65. Amendment  and  Correction, 

§  65   (1)   Power  to  Amend  in  General. 

§  65  (2)  Authority  of  Clerk. 

§  65  (3)  Errors  or  Omissions  Which  May  Be  Corrected. 

§  65   (4)  Time  of  Amendment. 
§  65>^. Operation  and  Effect, 

m.  Courts  of  General  OrigiBal  JarisdictioD. 

§  66.  Courts  Invested  with  General  Jurisdiction, 

§  67.  Amount  or  Value  in  Controversy, 

§  69. Matter  in  Dispute,  or  Amount  or  Value  Claimed  or  Involved, 

IV.  Courts  of  Limited  or  Inferior  Jurisdiction. 

§  72.  Limitations  as  to  Amount  or  Value  in  Controversy. 

§  74. Amount  or  Value  Claimed  or  Involved. 

§  74J^.  Territorial  Limitations. 

§  74J^a.  Particular  Courts  of  Special  Civil  Jurisdiction. 

§  77.  Municipal  Courts. 

§  79. Procedure. 

§  80. Review  of  Proceedings. 

§  80  (1)  Right  of  Review. 

§  80  (2'/i)  Dismissal  of  Appeal. 

§  80  (3)  Review. 

§  80  (4)   Determination  and  Disposition  of  Cause. 

V.  Ootirts  of  Probate  Jurisdiction. 

§  81.  Nature  and  Scope  of  Jurisdiction  in  General. 
§  85.  Procedure  in  General. 
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VI.  Oonrts  of  Appellate  Jmisdiction. 

§  86,  Supervisory  Jurisdiction; 

§  86J^.  Ctrtificate  of  Questions  by  Court  of  Appeals  to  Supreme  Court. 

§  87.  Original  Jurisdiction  in  General, 

§  88.  Issuance  of  Prerogative  or  Remedial  Writs. 

§  88  (2)  Certiorari. 

§  88  (5)  Prohibition. 
§  88J^.  Procedure. 
Vn.  United  States  Courts. 

(C)  Jurisdiction  Dependent  on  Amount  or  Value  in  Controversy. 

§  92^.  Statutory  Provisions. 
Tm.  Ooncurrent  and  Oonflictln;  Jurisdiction,  and  Comity. 

(A)  Courts  of  Same  State,  and  Transfer  of  Causes- 
§    94.  Exclusive  or  Concurrent  Jurisdiction. 

§    97.  Pendency  and  Scope  of  Prior  Proceeding. 
§  101.  Transfer  of  Causes. 

§  103. Causes  Which  May  Be  Transferred — Grounds. 

§  104. Proceedings. 

§  105. Effect  of  Transfer  and  Proceedings  Had  Thereafter. 

(B)  State  Courts  and  United  States  Courts, 

g  106,  Exclusive  or  Concurrent  Jurisdiction. 

§  108.  Pendency  and  Scope  of  Prior  Proceeding. 

(C)  Courts  of  Different  States  or  Counties. 

§  1 14.  Comity  between  Courts  of  Different  States. 

Cross  References.  • 

See  the  title  COURTS,  vol.  3,  p.  720,  and  references   there   given. 
Tn    addition,  see  ante,  APPE.\L    AND   ERROR:  CERTIORARI;    CONSTITU- 
TIONAL LAW;  COSTS;  post,  DISMISSAL  AND  NONSUIT;  EQUITY;  JUDGES; 
JUDGMENT;  JUSTICES  OF  THE  PEACE;  RECORDS;  VENUE. 

L   NATURE,   EXTENT,    AND   EXER. 

CISE  OF  JURISDICTION  IN 

GENERAL. 

S  S.   JuriBdiction  of   CauM  of  Action. 

%  S.  Place  of   Accrual  of  Cause   of 


Transitory     Ac- 


Action'— Local 

Cause  of  Action  Arising  in  Another 
State — Statutory  Provisiona. — Gen.  Acts 
Sp.  Sess.  1907,  p.  67,  providing  th: 


fithei 


1  law 


r  the  statui 


s  of 


e  of  a 


any    pers 


another  state, 
in    the     other 

or  corporation,  the  cause  of  action  is  en- 
forceable in  the  courts  of  this  stale,  ap- 
proved August  26,  1907,  is  unaffected  bi 
Code  1907.  in  view  of  Acts  1907.  p.  409, 
adopting  the  Code  and  providing  that  no 


acts  passed  on  or  after  July  9,  1907,  shall 
be  repealed  or  affected  by  the  Code,  and 
Acts  Sp.  Sess.  1909,  p.  174.  g  2,  providing  ■ 
that  acts  passed  at  the  special  sessions 
of  the  legislature  are  unaffected  by  the 
Code.  Soiillierii  11.  Co.  v.  Jordan,  193 
Ala.  528.  68  So.  418. 

Same— Defendant    Locally    Served.    — 

Conrls  of  one  slnic  may  take  jurisdicticn 
of  transitory  cause  of  action  originating 
in  another  state  when  defendant  has  been 
locally  found  and  served,  although  both 
rnriics  are  at  the  time  domiciliary  resi- 
dents of  the  foreign  slate.  Weaver  v. 
Alabama,  etc..  R.  Co.  (Ala.).  7.-,  So.  3fi4. 
Transitorjr  Action  in  General.— Where 
county  purchased  road  material  to  be 
taken  from  surface  of  land  o:  which 
plaintiff     had     undisputed    posse 
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third  person,  claiming  as  owner  of  min- 
erals in  the  land,  could  not,  after  ira- 
terial  was  removed,  in  a  transitorj-  ac- 
tion, recover  it  or  damages  for  its  con- 
version from  either  the  ptaiiitiff  or  the 
county.  De  Kalb  County  v.  McClain 
(Ala.),  78  So.  861. 
9  ft.  Jnrisdictian  of  the  Person. 
%  7. Dooiicile  or  Residence  of  Partjr. 

Actions  sEainst  NonreBidents. — While 
a  resident  of  another  state  can  not  validly 
be  served  in  such  other  state  with  proc- 
ess of  a  court  of  this  state,  he  is  suable 
on  coming  into  this  state,  if  the  court 
has  jurisdiction  of  the  subject  matter. 
Cooper  V.  Lake  Wood  Co.  (Ala.),  75 
So.  :ioT. 

One  claiming  damages  asa.inst  a  non- 
resident must  sue  him  in  the  state  of  his 
residence,  unless,  without  a  fraud  on  the 
law.  he  can  obtain  service  upon  such 
nonresident  in  this  stale.  Sessoms  Gro- 
cery Co.  V.  Inttrnatirmal  Sugar  Feed  Co.. 
18«  Ala.  232.  66  So.  479. 
j  8.  Jurisdiction  of  Property  or  Other 
Subject  Hatter  Involved. 

The   jurisdiction   of 


lal 


of 


-t\iAf.. 


alidr 


from  the  presence  of  the  parties 
upon  the  court's  jurisdiction  over  the 
subject  matter  (o  be  adjudicated.  Hunts- 
ville  Grocery  Co.  v.  Johnson,  13  Ala. 
App.  488,  69  So.  967. 

Bringing  action  in  an  improper  county 
is  not  a  jurisdictional  defect,  where  the 
court  has  ccneral  jurisdiction  of  the  sub- 
ject matter;  for  statutes  of  venue  regu- 
late, not  the  jurisdiction  of  the  courts. 
but  only  the  procedure.  King  v.  State 
(Ala.  App.).  77  So.  935. 
§  &.  Mode  of  Acquiring  or  Exercising 
Jurisdiction  in  General. 

Seeking  to  Obtain  Jurisdiction  by 
Fraud.— A  resident,  claiming  a  right  ot 
action  for  damages  against  a  nonresi- 
dent for  breach  of  an  agreement  of  sale, 
ordering  a  car  of  foodstuff  from  such 
nonresident  ostensibly  with  a  purpose  of 
paying  for  it  in  cash  upon  its  arrival  in 
this  state,  which  was  shipped  with  bill 
of  lading  attached  so  that  the  title  was 
retained  by  the  nonresident  shipper,  and. 


rs  §§  5-19 

instead  of  paying  the  draft,  attaching 
the  contents  of  the  car,  in  its  action 
against  the  nonresident,  could  not  be 
permitted  to  use  such  breach  of  faitb  to 
litigate  its  claim  in  this  state,  since  this 
court  will  not  lend  jurisdiction  to  those 
seeking  to  obtain  it  by  fraud  upon  the 
law.  Sessoms  Grocery  Co.  v.  Interna- 
tional Sugar  Feed  Co.,  188  Ala.  238,  « 
So.  479. 

§  10.  Consent  of  Partiei  as  to  Jurist- 

tion. 
§  11. In  GrneraL 

See  post,  "In  General,"  g  23  (1). 

§  IL Of  Cause  of  Action  or  Subject 

Matter, 

The  jurisdiction  of  the  subject  matter 
can  not  be  conferred  by  consent,  waiver, 
or    agreement.     Chandler    i'.    Hardeman, 
13  Ala.  App.  S72,  68  So.  S25. 
§  13. Of  the  Person. 

Jurisdiction  of  the  person  may  be  con- 
ferred by  consent,  waiver,  or  agreemeni 
Chandler  v.  Hardeman,  12  Ala,  App.  ST!, 

eS  So.  S25. 

§  17.  Jurisdiction  to  Be  Shown  by  Rec- 
ord. 

§  IB. In  General. 

In  attachment  jurisdictional  facts  must 
appear  of  record.  Herrick  v.  Herrick, 
186  Ala.  439,  65  So.  146. 

§   le.  Special,  Limited,  or  Inferior 

Juriadiction. 

Courts  of  Record— Parol  Evidence.  — 
Under  Code  1907,  §  3306,  making  the 
court  of  county  commissioners  a  court 
of  record  and  prescribing  its  constitution, 
g  33l4,  requiring  the  probate  judge,  who 
is  a  member  of  the  court,  to  make  all 
records  and  issue  orders  and  process,  aad 
g  3321.  making  the  provisions  as  to 
courts  of  county  commissioners  appli- 
cable to  all  similar  courts  of  like  juris- 
diction, the  board  of  revenue  of  Uobilc 
county  is  a  court  of  record,  its  function) 
bringing  it  within  the  statutes,  and  parol 
evidence  is  inadmissible  to  evidence  it* 
acts,  which  can  be  shown  only  by  ill 
written  record.  Mobile  County  v.  Mad- 
dox,  195  Ala.  336,  70  So.  259. 
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S  so.  Preramotiona  as  to  JurisiUction. 
S  11. In  GeDcral. 


I'o  presumptions  are  1:1- 
dalged  in  favor  if  jurisdiction,  and  the 
jurisdiction  exercised  by  superior  courts 
does  not  extend  beyond  what  is  expressly 
shown.  Herriclc  v.  Herrick,  134  Ala.  439. 
65  So.  146. 

f  SI  Special,   Limited,    or    Inferior 

Jurisdiction. 

Comi^ance  with  Statute  Defining 
Grounds  of  Jurisdiction. — Rucker  v,  Ten- 
nessee Coal,  etc.,  R.  Co..  176  Ala.  456,  58 
So.  485.  See  tlie  title  COURTS.  S  22, 
vol.  3,  p.  732. 

S  13.  Waiver  of  Objections. 
S  tS  <1)  In  General. 

See  ante,  "Of  Cause  of  Action  or  Sub- 
ject Matter,"  S  18;  "Of  the  Person,"  §  13. 

Waiver  of  Right  to  Objects-Consent  to 
Exercise  of  Juriadiction. — In  order  for  a 
defendant,  who  is  a  nonresident,  to  waive 
his  right  to  object  to  the  lack  of  juris- 
diction, or  to  consent  to  the  court's  ex- 
ercising such  jurisdiction  as  to  his  per- 
son, he  must  appear  in  court  by  agent 
or  counsel,  and  consent  for  the  court  to 
proceed,  or  in  some  way  contest  plain- 
tiffs right  to  a  personal  judgment,  or 
must  appear  to  have  agreed  to  pay  of 
satisfy  such  judgment,  if  rendered.  Ter- 
minal Oil  Mill  Co.  V.  Planters,  etc.,  Co., 
197  Ala.  429,  73  So.  18. 

Where  a  foreign  corporation,  sued  by 
attachment,  did  not  appear  generally  did 
not  consent  to  personal  judgment  against 
it  and  did  not  contest  plaintifT's  right  to 
such  judgment  until  the  court  had 
stricken  its  plea  to  the  jurisdiction,  its 
resistance  to  the  judgment  thereafter 
was  compulsory,  and  so  not  a  waiver  of 
its  ^-ights  to  object,  nor  a  consent  to  the 
jurisdiction.  Terminal  Oil  Mill  Co.  v. 
Planters,  etc,  Co.,  197  Ala.  439,  73  So.  18. 
i  n  (S)  Eatoppel  Anting  from  Sub- 
mitting  to  or   Invoking   Juriadiction. 

By  Answering  without  Objection  to 
Jurisdiction. — Where  defendant  pleads  a 
plea  not  going  to  the  irregularity  or  in- 
validity of  the  process,  the  question  of 
territorial  jurisdiction  or  venue  is  there- 


by waived.     Cooper  v.   Lake  Wood   Co, 
(Ala.).  75  So.  307. 

§  M.  Determination  Of  Questions  of  Ju- 
risdiction in  Oeneral. 
Finding  Concluuve  aa  to  Jurisdiction, 
—Stephens  v.  Court.  180  Ala,  531.  SI  So. 
917.  See  the  title  COURTS,  S  84,  vol.  3, 
p.  733. 

II.    ESTABLISHMENT,     ORGANIZA. 

TION.  AND  PROCEDURE  IN 

GENERAL. 

(A)     CREATION     AND     CONSTITU- 
TION, AND  COURT  OFFICERS. 
§  it.  Creation  and  Abolition  in  General. 

See    post.    "County    Courts   and    Other 
Local  Courts,"  g  MJ^  (3). 

§  iS%.  Constitutional  and  Statutory  Pro> 


§  »H  (O  In  General. 

See  post,  "Judicial  Departments,  Cir- 
cuits, and  Districts,"  §  «7. 

Inferior  Court  in  Lieu  of  Justicea  of 
Peace. — Acts  I915.  p.  23I,  providing  for 
inferior  court  in  lieu  of  justices  of  the 
peace  in  certain  precincts,  is  not  inval- 
idated by  reason  of  naming  some  pre- 
cincts by  number  and  including  others 
in  a  general  designation  since  it  can 
not  be  presumed  that  the  legislature  was 
ignorant  of  the  situation  or  of  the  ef- 
fect of  its  language.  McGehee  v.  State 
(Ala.),  74  So.  374. 

In  Const.  1901,  §  16S.  providing  that 
where  one  or  more  precincts  lie  within, 
gr  partly  within,  a  city  or  incorporated 
town  having  more  than  1,500  inhabitants, 
the  legislature  may  provide  by  law  for 
the  election  of  not  more  than  two  justices 
of  the  peace  and  one  constable  for  each  of 
such  precincts,  or  an  inferior  court  for 
such  precinct  or  precincts,  in  lieu  of  "all" 
justices  of  the  peace  therein,  the  word 
"all"  refers  to  justices  within  the  terri- 
tory of  the  court  to  be  created,  and  not 
to  justices  in  all  the  precincts  in  the  city 
where  the  court  is  established.  McGehee 
V.  State  (Ala.),  T4  So.  374. 
§  >s;^  <S)  Intermediate  Appellate  CourU. 

Loc.  Acts  1915,  p,  9,  creating  Mont- 
gomery court   of  common  pleas  to  take 
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place  of  existing  inferior  court  which  had 
supplanted  justices  of  peace,  does 
violate  Const.  1901,  g  1«8,  restricting 
jurisdiction  of  inferior  courts  in  civil 
cases  to  amount  within  justice's  juj-isdic- 
tton.  merely  because  act  confers  a  crim- 
inal jurisdiction  exceeding  that  possessed 
by  justices.  Hails  v.  State  (Ala.  App.), 
75  So.  734. 

§  as^  (3)  County  Courts  and  Other 
Local  Courts. 
AboIitjUn  of  Court. — Loc.  Acts  1911,  p. 
30,  abolishing  a  county  court  and  trans- 
ferring pending  cases  to  a  circuit  court, 
is  not  in  violation  of  Const.  1901,  §  171, 
forbidding  the  abolishment  of  a  court 
without  conferring  its  jurisdiction  on 
another  court.  State  v.  Brock,  180  Ala. 
SOS,  fi]  So.  646. 

Court    for    Dallas    County.— Loc.    Acts 
1915,    p.    436.   creating   inferior    ci 
'  Dallas  county,  is  unconstitutional.    Pitts 
V.  Berry  (.Ala.  App.),  75  So.  630. 

Court  for  Montsomery  County. — Loc. 
Acts  1915,  p.  9,  creating  Montgomery 
court  of  common  pleas,  was  intended  to 
establish  a  court  in  lieu  of  existing 
ferior  court,  and  is  therefore  governed 
by  Const.  1901,  §  188,  defining  jurisdic- 
tion of  inferior  courts,  etc.  Hails  v 
State  (Ala.  App.),  7S  So.  724. 
.  County  Court  of  Hale  County.— Acts 
1915,  p.  892.  et  seq.,  repealed  ac 
Hale  county  pertaining  to  county  court, 
so  far  as  not  otherwise  saved  by  it  and 
other  acts,  and  put  in  force  in  county 
Code  provisions  relating  to  county  court, 
excepting  as  it  or  other  general  acts 
might  apply  to  such  court.  ,  State  v.  Tor- 
bert  (Ala.).  77  So.  37. 

Same— Probate  Judge  as  Judce.— In 
view  of  Acts  19IS,  p.  862,  et  seq.,  in  ef- 
fect repealing  many  local  acts  providing 
for  or  relating  to  county  courts  in  the 
respective  counties,  including  Hale 
county,  provided  for  'by  Code  1907,  \% 
6698-6732,  the  Code  provisions  control 
in  regard  thereto,  except  as  changed  by 
other  general  and  local  statutes  in  force, 
and  the  probate  judge  of  Hale  county  is 
ex  officio  judge  of  the  county  court,  un- 
der §  6696,  authorized  and  required  to 
discharge    the    duties    of    judge    of    the  1 
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§  27.  Judicial  Departmenta,  Circuitt,  and 
Districts. . 

Counties  of  certain  populations,  and 
containing  property  of  certain  assessed 
valuations,  now  —  since  the  constitution 
of  1901— may  alone  constitute  a  judicial 
circuit.    State  v.  Black  (Ala.),  74  So.  3S7. 

Discretion  of  Legislature.— Const.  IMI, 
§  144,  guarantees  that  each  county  shall 
have  a  circuit  court  or  a  court  of  like 
jurisdiction,  but  leaves  it  to  the  discre- 
tion ai  the  legislature  what  the  court 
shall  be.  Smith  v.  Stiles,  195  Ala.  107, 
70  So.  905. 

Detaching  Counties  From  Circuit.  — 
Under  Const.  1901,  §  147.  providing  th»l 
certain  population  and  tax- 
property  need  not  be  included  ii" 
circuit  court  or  chancery  division, 
when  a  county  is  detached  from  a  circuit, 
it  in  effect  becomes  a  circuit  in  itself. 
Smith  ^.    Stiles,   195   Ala.   107,  70  So.  BOS. 

Where  two  counties  at  a  distance  from 
each  other,  each  qualified  to  constitute 
a  separate  judicial  district,  were  reiroved 
from  the  circuit  in  which  they  had  for- 
merly been,  it  can  not  be  presumed  that 
the  legislature  intended  to  group  them  in 
a  single  circuit. '  Smith  v.  Stiles,  195  AI». 

107,  70   So.   905. 

§  SO.  Transfer  or  Change  of  JnrisdictioiL 
When  chancery   court   ceased   to  eiist 

by  operation  of  law,  causes  pending 
therein  were  transferred  for  trial  or  de- 
cision to  circuit  court,  which  was  clothed 
with  power  either  to  set  aside  former 
submission  and  have  resubmission,  or  to 
render  decision  on  original  submission. 
Thompson  v.  Johnson  (Ala,),  78  So.  iH. 
Where  a  city  court  sitting  in  equity 
awarded  the  custody  of  a  child  to  one 
rival  claimants  '"until  the  further 
order  of  the  court,"  the  case  was  still 
pending;  and  when  the  court  subse- 
quently ceased  to  exist,  it  was  trans-'erred 
pending  cause  by  operation  of  U» 
to  the  circuit  court.  McDanicl  v.  Young- 
blood  (Ala.),  77  So.  67*. 
§  SO;^.  Consolidation. 

ontgomery   court    of  common    pleas 
ted  fcy  Loc.  Acts  1915,  p.   9,  was  not 
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merged  into  circuit  court  by  consolidated 
court  bin  of  ]91«.  Hails  v.  State  (Ala. 
App.),  75  So.  724. 

After  cor»olidation  of  law  an<i  equity 
court  of  Monroe  coutity  at  midnight, 
January  14,  1917,  with  the  circuit  court, 
by  Gen.  Acts  1915,  p.  279,  regular  judge 
of  law  and  equity  court  had  no  juris- 
diction over  causes  pending  therein. 
Ex  parte  City  Bank,  etc.,  Co.  (Ala.).  76 
So.  372. 
S  9>H.  Stenographers. 

Place  of  Service.— Under  Acts  Sp.  Sess. 
1909,  p.  363,  providing  for  the  appoint- 
ment of  trial  court  .stenographer:)  by  the 
judge  thereof,  and  providing  in  §  4  that 
the  stenographer  shall  serve  in  the  cir- 
cuit for  which  he  is  appointed,  the  judge 
has  no  right  to  assign  a  court  stenog- 
rapher to  serve  in  another  circuit  to 
which  the  judge  is  assigned  to  preside. 
Ex  parte  Hill,  196  Ala.  462,  71  So.  994. 
Proceedings  for  Removal — nace  of 
Trial— Where  a  judge  files  charges 
against  a  court  stenographer  of  his  own 
circuit,  he  must  try  such  charged  at  some 
appropriate  place  within  that  ctrcu<t,  and 
not  in  another  circuit  where  he  has 
been  assigned  to  preside  temporarily. 
Ex  parte  Hill,  196  Ala.  463,  71  So.  994. 
Official  Reporter  ^  CompensatioiL  — 
'The  judge  of  the  Marengo  county  circuit 
is  a  circuit  judge,  the  county  constituting 
a  separate  circuit,  and  is  under  duty  to 
appoint  a  competent  court  reporter,  and, 
such  reporter  fiaving  been  appointed,  and 
having  performed  the  service  and  received 
the  proper  certificate,  it  became  ths  duty 
of  a  'bank  acting  as  treasurer  for  the 
county  to  pay  the  entire  amount  -under 
Acts  191S,  p.  861,  §  5,  providing  that  each 
official  circuit  court  reporter  shall  re- 
ceive $1,300  a  year,  etc.  Marengo  County 
Bank  v.  Miller  (Ala.  App.).  75  So.  632. 

(B>  TERMS,  VACATIONS.  PLACE 
AND  TIME  OF  H  O  LDI  N  G 
COURT,  COURTHOUSES,  AND 
ACCOMMODATIONS. 

§  Mfi/a.  Power   to    Regulate    Places   and 
Times  of  Holding  Court. 
Time    of    Holding    Court.— The    only 

limitation   upon  the  power  of  the  judge 
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of  the  circuit  court  to  appoint  a  time  for 
the  holding  of  his  court  other  than  the 
times  fixed  by  law,  if  any,  is  that  it  must 
be  held  within  the  times  designated  by 
Acts  1915,  pp.  707,  708,  §  2,  from  the  first 
Monday  in  January  to  and  including  the 
last  Saturday  of  June,  and  from  the  first 
Monday  after  the  Fourth  of  July  to  and 
including  the  last  Saturday  before 
Christmas.  Carson  v.  Sleigh  (Ala.),  TS 
So.  229. 

§    M}4a.    Constitutional     and     Statutory 
Provisions. 

Constroction  of  Statute.  —  Acts  Sp. 
Sess.  1909,  p.  15,  g  2,  providing  for  hold- 
ing terms  of  the  circuit  court  at  Albert- 
ville  in  Marshall  county,  and  giving  that 
court  original  jurisdiction  of  all  causes 
of  action  arising  within  the  territory  em- 
braced in  "the  Albertville  district,"  must 
be  construed  with  the  general  laws  bear- 
ing upon  the  matters  with  which  it  deals. 
Huntsville  Grocery  Co.  *.  Johnson,  13 
Ala.  App.  488,  69  So.  9«7. 
§  36.  Special  or  Extraordinary  Terms. 

Power  to  Hold  Probate  Courts. — Ex 
parte  Griffin,  177  Ala.  243,  59  So.  303.  See 
the  title  COURTS,  §  36  (1),  vol.  3,  p. 
737. 

§   '  3S.     Extension 
Terms. 

§  S8  (1)  Adjournment  of  Term  in  Gen- 
eral. 
Adjourned  Term  to  Commence  Imme- 
diately .—Under  Code  1907,  S  3349,  pro- 
viding that  when,  in  the  opinion  of  the 
judge  of  the  circuit,  an  adjourned  or  spe- 
cial term  of  the  circuit  court  in  any 
county  is  necessary,  he  may  by  order 
direct  such  court  convened  immediately, 
or  at  such  day  as  he  may  designate,  and 
may  make  such  orders  as  may  be  neces- 
sary for  the  drawing  and  organizing  of 
grand  and  petit  juries,  where  there  was 
not  sufficient  time  to  try  a  tase  before 
the  regular  term  would  expire  by  law,  the 
court  did  not  err  in  ordering  an.  ad- 
journed term  to  commence  immediately, 
and  in  then  adjourning  the  regular  term, 
and  immediately  reconvening  the  court 
in  the  adjourned  term;  it  being  tn  his 
discretion    to   call    an   adjourned    rather 
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than  a  special  t«rtn,  and  to  have  it  be- 
(in  at  once,  inttead  of  at  some  future 
time.  Athens  v.  Miller,  190  Ala.  S2,  64 
So.  703. 

The  judge  of  Morgan  count?  taw  and 
equity  court  has  all  powers  conferred 
on  circuit  judges  in  ordering  adjourn- 
ments, and,  an  adjourned  term  being 
but  a  continuance  of  regular  term,  the 
jurors  may,  on  appropriate  order,  be 
carried  over  to  the  adjourned  term  at 
which  the  court  may  exercise  all  the  ju- 
risdiction it  could  exercise  at  regulai 
term.  White  v.  State  (Ala.  App.),  72 
So.  771. 

The  act  creating  the  taw  and  equity 
court  of  Morgan  county  (Acts  1807,  p. 
170,  S  1)  confers  upon  that  court  all  the 
jurisdiction,  functions,  and  powers  which 
are  now,  or  may  hereafter  be.  by  law 
conferred  upon  the  several  circuit,  chan- 
cery, and  city  courts.  Section  3  confers 
upon  the  judge  of  that  court  ali  the 
powers  and  functions  which  are,  or  may 
hereafter  be,  lawfully  exercised  by  the 
judges  of  the  circuit  courts  and  chancel- 
lord  of  the  state.  Section  7  provides 
that  the  court  shall  be  held  in  each  year 
as  may  be  determined  and  fixed  by  the 
presiding  ju^ge,  and  also  provides  for 
two  regular  terms  in  each  year.  Section 
IS  provides  that  all  laws  of  a  general 
nature  then  in  force  or  thereafter  en- 
acted, giving  jurisdiction  to  the  circuit 
and  chancery  courts,  shall  extend  and 
apply  to  said  court.  Code  IMT,  §  3249, 
authorizes  the  judge  of  the  circuit  court 
to  call  a  special  or  adjourned  term  of 
said  court.  Held,  that  the  judge  of  the 
law  and  equity  court  of  Morgan  county 
can.  during  the  regular  term,  order  the 
holding  of  adjourned  term  to  try  un- 
disposed of  caiSes  at  a  time  not  fixed  for 
a  regular  term.  Ex  parte  Brown  (Ala. 
App.),  72  So.  772,  certiorari  denied  in 
73  So.  699. 

Under  Code  1907,  §  3292.  giving  cir- 
cuit judges  power  to  call  special  or  ad- 
journed terms  of  the  court,  and  the  act 
creating  the  Morgan  county  law  and 
equity  court,  Loc.  .Acts  19(1T.  p.  194,  g  3, 
giving  the  judge  the  same  powers  is  cir- 
cuit judges,  that  judge  had  power  to  call 
and  hold  an  adjourned  term  at  which  a 


criminal  case  could  be  tried,  where  the 
record  showed  an  order  made  during 
regular  term  time,  providing  for  holding 
adjourned  term;  the  adjourned  term  be- 
ing but  a  continuation  of  the  regular  term. 
Ogles  V.  State  (Ala.  App.),  72  So.  598. 
§  3t  <3)  Nature  of  Adjourned  Tenn. 

Contmuation  of  Regular  Term.— Ash- 
ford  V.  McKee.  183  Ala.  620,  62  So.  STS. 
See  the  title  COURTS,  §  38  (3).  vol.  3, 
p.  739.         ' 

An  adjourned  term  is  a  continuatioii 
of  the  regular  term.  Ex  parte  Brown 
(Ala.  App),  78  So.  772,  certiorari  denied 
in  73  So.  999;  Ogles  v.  State  (Ala.  App.), 
72  So.  E9B;  White  v.  Stale  (Ala.  App.), 
72  So.  771. 


A  court  can  exercise  all  the  authorily 
and  jurisdiction  at  an  adjourned  term  it 
could  exercise  at  the  regular  term.  Ex 
parte  Brown  (.\la.  App.),  72  So.  77» 
certiorari  denied  in  73  So.  M9. 

NeceMtry  Step*  to  Be  TaketL— Ash- 
ford  T-.  McKee.  l«3  Ala.  620,  es  So  HT9. 
See  the  title  COURTS,  5  38  (4),  vol.  3, 
p.  740. 

(C)    RULES   OF   COURT   AND    CON 

DUCT  OF  BUSINESS, 
f  WH.  In  GeneraL 

Rule  of  practice  43  (17S  Ala.  xx,  61 
South,  viii).  requiring  one  apiiealing 
from  a  conviction  to  file  with  the  clerk 
of  the  trial  court  a  truly  dated,  written, 
signed  statement  that  he  appeals  from 
the  judgment,  upon  the  filing  of  which 
the  clerk  must,  within  20  days,  'onvard 
proper  certificate  of  appeal  to  the 
clerk  of  the  appellate  court  to  be  docki^te^ 

ein.  is  not  in  conflict  with  the  statute 
giving  the  right  of  appeal,  and  its  adop- 
tion was  within  the  authority  of  the 
supreme  court.  Upshaw  v.  State,  11  Ala. 
App.  310,  66  So,  821. 
§  i7^.   Conduct    of   Particular   Proceed- 

iiigB. 

Code   1907.  5  3272,   subd.   8,  malting  it 

duty  of  clerks  of  courts  to  keep  hook,  in 

which  must  be  entered  minutes  of  each 

day's   proceedings    during  term,   and  or- 
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dcH  and  judgments,  in  order  in  which 
tbey  are  made  or  rendered,  presupposes 
reading  of  minutes  each  mornitvg  in  open 
court,  which  reading,  however,  is  direct- 
ory.   Wilder  V.  Bush  (Ala.),  75  So.  143. 

(D)  RULES  OF  DECISION,  ADJUDI- 
CATIONS, OPINIONS,  AND  REC- 
ORDS. 

i  48.  Previous  Decisioni  u  Ci»itrolling 
or  u  Precede  Dta. 

}  48. In  GenenL 

Stire    Decisis. — The  doctrine    of   stare 
decisis  should  be  of  great  force,  even 
10    matters  of    mere   practice.     Allen 
Fincher,  187  Ala.  599,  e5  So.  946. 

The  authority  of  adjudged  cases  is  a 
fined  to  the  points  actually  decided  and 
the  true  principle    of  the    decision.     Ex 
pane  Gunter,  193  Ala.  486,  69  So.  442. 

Same— Uust  Yield  to  Rnson,  Juitice, 
and  Decencies  of  Civilixed  Society.  — 
Morton  v.  Randolph,  176  Ala.  381,  58  So. 
s«3.  See  the  title  COURTS,  §  49,  vol. 
3,  p.  743. 

i  n. Dedsions  of  Higher  Court  or 

Court  of  Last  Resort. 
Right  to   Overrule. — Davis  v.   Clausen, 
T  Ala.  App.  381,  S2  So.  267.    See  the  title 
COURTS,  §  51,  vol.  3,  p.  743. 

Unn  Be  Followed.— Williams  v.  State, 
7  Ala.  App.  184,  «2  So.  394.  See  the  title 
COURTS,  9  51,  vol.  3,  p.  743. 

The  decisions  of  the  supreme  court 
are  binding  on  the  court  of  appeals. 
Louisville,  etc.,  Co.  v.  Risenstein,  14  Ala. 
App.  205,  68  So.  S43;  Johns  v.  State,  13 
.Ala.  .\pp.  283,  89  So.  259;  Wofford  Oil 
Co.  V.  Burgin,  II  Ala.  App.  477,  «6  So. 
931;  Carroll  v.  Blackburn,  12  Ala.  App. 
648.  68  So.  513. 

The  appellate  court  is  bound  to  conform 
its  decisions  to  those  of  the  supreme 
tourt.  Birmingham  R.,  etc,  Co.  v.  Torpy, 
14  Ala.  App.  320,  70  So.  198. 

Under  Act  March  9,  1911  (Laws  1911, 
p.  100)  f  10,  the  court  of  appeals  must 
follow  a  decision  of  the  supreme  court 
holding  a  local  statute  applicable  to  in< 
terstate  shipments.  Illinois  Cent.  R.  Co. 
t:  Kilgore  &  Son,  12  Ala.  App.  358,  87 
So.    707,   certiorari   denied   in    Ex    parte 
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Kilgore  &  Son,  191  Ala.  S71,  67  So.  1002. 

Where  errors  assigned  on  appeal  to 
the  court  of  appeals  are  -  identically  the 
same  as  errors  assigned  on  the  appeal 
of  a  codefendant,  jointly  indicted  with 
appellant  but  separately  tried,  and  such 
assignments  have  been  passed  upon  by 
the  supreme  court  in  tht  other  case,  the 
questions  are  not  open  for  Consideration 
in  the  court  of  appeals.  Fowler  v. 
State,  S  Ala.  App.  168,  63  So.  40. 

Constructioa  of  Contnct. — The  court 
of  appeals  must  follow  a  decision  of  the 
supreme  court  construing  a  contract, 
though  a  previous  decision  of  the  court 
of  appeals  construed  the  same  contract 
differently.  Birmingham  Waterworks 
Co.  V.  Kirkland,  12  Ala.  App.  472,  67  So. 
7S7. 

Approval  of  Charge^-Where  the  su- 
preme court  approves  a  charge  given  in 
a  certain  case,  the  court  of  appeals  can 
not  criticize  the  charge  when  offered  in 
another  case  ta  the  issues  of  which  it  is 
applicable.  Fealy  v.  Birmingham  (Ala. 
.^pp.),  73  So.  296. 

Opinion  CritJcised.- A  decision  of  the 
supreme  court,  having  stood  undisturbed 
for  more  than  25  years,  will  not  be  over- 
ruled, under  the  rule  of  stare  decisis, 
though  criticised.  Barrett  V.  Brownlee, 
190  Ala.'  613.  87  So.  467. 

§  St. Dicta. 

Not  Bini^ng.- Realty  Inv.  Co.  v.  Mo- 
bite,  181  Ala.  184,  61  So.  248.  See  the  title 
COURTS.  §  S2,  vol.  3,  p.  743. 

The  court  of  appeals  is  not  bound  to 
follow  mere  dicta  in  the  decisions  of  the 
supreme  court.  Wofford  Oil  Co.  v.  Bur- 
gin,  11  Ala.  App.  477,  fl«  So.  931. 

The  fact  that  court  in  passing  on  case 
of  limited  facts  uses  particular  and  rom- 
prehensive  language  does  not  render  ithat 
case  authority  for  doctrine  broader  than 
facts.  Henderson  v.  Garner  (Ala.) 
75  So.  387. 

here  an  expre.ssion  in  an  opinion  of 
the  supreme  court  is  in  conflict  with  es- 
tablished precedent,  fixed  by  that  court, 
is  merely  dicta,  it  may  be  disre- 
garded by  the  court  of  appeals.  McCoy 
V.  Prince,  197  Ala.  665,  73  So.  386. 
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DeciBton  Held  Not  Dictum.— Waters 
V.  Gadsden-Alabama  City  Land  Co.,  182 
Ala.  284,  62  So.  75.  See  the  title 
COURTS.  %  58.  vol.  3.  p.  T43. 

{  S3.  ^—  Rules  of  Property. 

Decisions  long  acquiesced  in  and  acted 
upon  and  specifically  relied  on  in  the 
instant  case  become  a  rule  of  property 
and  settled  law.  Board  v.  Farson,  Son 
&  Co.,  197  Ala.  375.  72  So.  613. 

Construction  of  Statute. — Reynolds  v. 
'  Lee.  1-80  Ala.  76.  60  So.  101;  Cowley  v. 
Shields,  ISO  Ala.  48,  60  So.  267.  See  the 
title  COURTS,  g  53  (3),  vol.  3.  p.  744. 

I   U.  Decisions    of    United    SUtes 

Courts  M  Authority  in  State  Courts. 
§  SS  (1)  In  Oeneral. 

The  effect  of  a  discbarfe  in  banknqtUy 
is  a  federal  question,  and  a  state  court  is 
bound  by  the  decisions  of  the  federal  su- 
preme court  in  its  adjudication  thereof. 
Butler-Kyser  Mfg.  Co.  v.  Mitchell  &  Co.. 
195  Ala.  240,  70  So.  665. 

§  H  (S)  Validity  of  State  Statutes  under 
Federal  Conatitutioii. 

The  Supreme  Court  of  United  States 
having  declared  that  state  laws  authoriz- 
ing recovery  for  mental  suffering  for 
negligent  failure  to  deliver  a  telegram 
are  invalid  as  unwarrantably  affecting 
interstate  commerce.  discusiSion  of  the 
validity  of  such  laws  in  state  courts  is 
useless.  Western  Union  Telegraph  Co.  v. 
Hawkins    (AU.),   73   So.   973. 

Reasonableness  of  notice  of  suit  or 
of  service  of  process  by  publication,  op- 
portunity to  become  parti&s  to  such  ju- 
dicial proceeding  affecting  personal  or 
property  rights,  and  right  of  appeal  are 
questions  governed  by  constructions  by 
United  Slates  Supreme  Court  of  state 
statutes  providing  for  due  process  of  law 
under  Const.  U.  S.  Amend.  14.  Gill  v. 
More  (Ala.).  76  So.  453. 

§  SO  (S)  Construction  of  Federal  Consti- 
tution, Statutes,  and  Treaties. 
Federal  Constitution. — A  decision  of 
the  United  States  Supreme  Court  con- 
struing the  interstate  commerce  clause 
of  the  United  States  Constitution  is  final 


IRTS  §§  52-59 

and  binding  on  the  State  courts,  and  i 
prior  decision  of  the  state  court,  in  con- 
flict therewith,  will  be  overruled.  State 
V.  Delaye,  163  Ala.  500.  63  So.  993. 
§  BS.  Quorum  and  NuinbeT  of  Judges 
Neceasary  to  Adjudication. 

Contest  of  Homestead  Exemption.  — 
Gen.  Acts  1915,  p.  811,  §§  7,  9,  10,  apply 
to  the  circuit  court  of  Mobile,  and  i 
single  judge  could  hear  and  decide  a 
contest  of  homestead  exemption  in  an 
equity  case.  Kimball  v.  Cunninghain 
Hdw.  Co.  (Ala.).  78  So.  787. 
§  OB.  Opinions. 

Discussion  of  FacU  of  Case.— Rilten- 
berry  v.  Wharton,  IBS  Ala.  388,  52  So. 
672.  See  the  title  COURTS,  S  SB.  "voL 
3.  p.  745. 

When  Decisions  Relate  to  QucBtiou  oi 
Fsct  Only.— Under  Acts  1915,  ■p.  S9S,  { 
S  3,  providing  that  justices  of  the  su- 
preme court  shall  not  be  required  to 
write  opinions  in  cases  where  the  de- 
cisions relate  to  questions  of  fact  only. 
where  a  discussion  of  the  evidence  would 
serve  no  useful  purpose,  the  court  wiU 
merely  state  its  conclusion  on  questions 
of  fact.  Farley  v.  Baldwin  (Ala.).  77  So. 
723.  See  Wilkinson  v.  Flowers  (Ala. 
App.).  77  So.  982. 

Under  Acts  1915,  p.  595,  §  3.  amending 
Code  1907,  S  '5999.  SO  as  to  provide  that 
justices  of  the  supreme  court  shall  not 
be  required  to  write  opinions  in  cases 
where  the  decisions  relate  to  questions 
of  fact  only,  etc.,  an  opinion  need  not 
be  rendered  in  a  case  where  the  only 
question  at  issue  was  the  propriety  of 
the  chancellor's  determination  of  fact 
questions.  Underwood  f.  Underwood 
(Ala.),   77   So.   233. 

ReafBrmance  of  Previous  Dedsion.  — 
Under  Acts  1915,  p.  595.  g  3,  amending 
Code  1907,  §  5999,  to  provide  that  the 
justices  of  the  supreme  court  need  not 
write  opinions  in  cases  where  the  decision 
merely  reaffirms  previous  decisions, 
questions  presented  by  charges  refused 
to  defendant  in  his  trial  for  homicide, 
involving  no  new  principle  of  law,  re- 
quire no  separate  treatment  in  the  opin- 
ion on  appeal.  Madison  v.  State,  195 
Ala.  590,  71  So.  706. 
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j  n.  Recbrds. 

g  81 What  Constitutet. 

Records   of    BxciM    Commisaion.— Ex- 
cise Comm.  -v.  State.  179  Ala.  654,  60  So. 
812.    See  the  title   COURTS,  §  62,  vol, 
3,  p,  746. 
I  O. Making  and  Ciutodf. 

Change  in  Hinutea. — Where  change  in 
minutes  of  trial  court  was  ma'lc  hy  its 
clerk  before  they  were  signed  liy  judge 
at  end  of  term,  party  who  procured  clerk 
to  make  change  was  not  liable  to  party 
injured.     Wilder   v.    Bush    (Ala.),   7 J   So, 

143. 

Selection  of  Jurora— Record  Not  Show- 
ing Order  Fixing  Number  of  Venire.  — 

la  a  prosecution  for  murder,  where  the 
minutes  of  the  court  recited  that  the 
court  drew  SO  names,  making,  with  ih(>se 
of  the  regular  jurors,  76  jurors  from  which 
the  jury  should  be  selected,  and  that  the 
sheriff  was  ordered  to  summon  the  said  SO 
persons  so  drawn,  there  was  a  sufficient 
compliance  with  Jury  Law  (Acts  1909,  p. 
319)  ;  32,  providing  that,  on  an  indict- 
ment for  a  capital  felony,  the  court  must 
order  the  sheriff  to  summon  not  less 
than  50  nor  more  than  100  persons,  in 
eluding  those  drawn  and  summoned  on 
the  regular  juries  for  the  week  set  for 
the  trial  of  the  case,  and  shall  draw  from 
the  jury  box  the  number  of  names  re- 
quired with  the  regular  jurors  drawn  for 
the  week  set  for  trial,  even  though  the 
record  did  not  show  an  order  fixing  the 
number  of  tht  venire.  Waldrop  r. 
Slate,  IBS  Ala.  SO,  «4  So.  80. 
i  61.  -'_  Amendment  and  Correction. 
5  85  (1)  Power  to  Amend  in  General. 

No  third  person  has  right  to  alter  or 
correct  even  a  clerical  error  contained 
in  the  journals  of  any  court,  and  it  is  a 
serious  assumption  for  any  third  person 
to  attempt  to  do  so  -personally  or  to  pro- 
cure a  clerk  or  register  to  do  so.  Wilder 
V.  IBush  (Ala.),  75  So.  143. 
S  <6  (S)  Authority  of  Clerk. 

Clerk  of  court  should  write  judgments 
from  bench  notes  and  pleadings  in  each 
cause,  which  entries  are,  in  general  sense, 
in  Aeri  until  minutes  are  signed  by  pre- 
siding   judge,   or    until   adjournment     of 


court,  or  expiration  of  limitation  lixed 
by  statute,  and  until  such  time  clerk  may 
make  minutes  speak  truth  by  correcting 
clerical  errors.  Wilder  v.  Bush  (Ala.), 
75  So.  143. 

g  es  (3)  Errora  or  OmiisionB  Which  Hay 
Be  Corrected. 

Clerical  errors  in  journals  of  court  are 
not  only  those  made  by  clerk  but  also 
those  mistakes  apparent  on  record,  made 
by  counsel  or  even  by  court  in  progress 
of  trial:  Wilder  v.  Bush  (Ala).  7S  So. 
143. 
§  <5  (4)  Time  of  Amendment.  ' 

Under  Alabama  practice,  trial  court 
retains  control  of  journals  during  entire 
terni,  or  for  time  specified  by  statute, 
and  throughout  such  time  court  may  add 
to,  strike  out,  or  alter  its  journaU.  or  in- 
corporate new  matter,  but  on  final  ad- 
journment control  is  lost.  Wilder  v. 
Bush   (Ala.),  75  So.  143. 

Under  Code  1907,  SS  2891,  32S6,  4139, 
4140,  clerical  misprisions  in  journals  of 
court  may  be  corrected  after  adjourn- 
ment. Wilder  v.  Bush  (Ala.),  75  So.  143. 
S  uy^. Operation  and  Effect. 

A  record  once  established  by  compe- 
tent judicial  authority  is  incontestable 
save  for  causes  and  by  methods  -within 
the  exclusive  power  of  a  court  of  chan- 
cery, Campbell  V.  Byers,  189  Ala.  307, 
66  So.  G5I. 

III.   COURTS   OP   GENERAL   ORIGI- 
NAL JURISDICTION. 

%'  66.   Courts   Invested  with   General  Ju- 
risdiction. 

By  Acts  1915,  p.  379,  jurisdiction  and 
powers  of  chancery  court  have  been  con- 
ferred on  circuit  court,  which  tries  and 
determines  every  proceeding  in  equity 
according  to  rules  formerly  administered 
in  chancery  court.  Carson  v.  Sleigh 
(Ala.),  78  So.  229. 
§  67.  Amount  or  Value  in  Controversy. 

§  69. Matter  in  Dispute,  or  Amount 

or  Value  Claimed  or  Involved. 

Recovery  of  Leaa  than  Jurisdictional 
Amount. — A  $40  judgment  for  failure  to 
furnish  medical  attention  pursuant  to 
contrac  o'  employment  secured  in  Bes- 
semer city  court  should  be  set  aside  and 
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:  dismissed   under   Code    1907,  g   539.'>. 
requiring  such  action  with  certain  excep- 


tions,  where   plaintiff  recovers  less   thi 
court's     jurisdictional     amount.     Wood- 
ward   Iron    Co.   V.   Keller    (Ala.),   74    So. 
933. 

Sam»— Not  Aivticable  to  Tort  Actions. 
—Code  1907,  g  53S5,  providing  that  juds- 
ment  must  be  set  aside  and  suit  dismissed 
where  plaintiff  recovers  an  amount  be- 
low court's  jurisdiction,  except  in  certain 
cases,  applies  to  contract,  but  not 
tort,  actions.  Woodward  Iron  Co. 
Keller  <Ala.).  74  So.  933. 

Same — Failure  to  File  Affidavit  That 
Sun  in  Excess  of  Jurisdictional  Amount 
Actually  Due.  —  In  suit  in  the  circuit 
court  on  the  common  counts  for  $es, 
where  there  was  no  question  of  set-off, 
the  case  being  tried  on  the  genera]  is- 
sue, and  plaintiff  did  not  file  any  affidavit 
that  a  sum  in  excess  of  $S0  was  actually 
due  him,  as  required  by  Code  1907,  S 
53S5,  touching  proceedings  when  the 
amount  sued  for  or  received  is  less  than 
the  limit  of  jurisdiction,  defendant's  mo- 
tion, to  set  aside  judgment  for  plaintiff 
for  $lg.SO,  and  to  dismiss  the  suit,  on  the 
ground  that  the  sum  recovered  was  not 
within  the  jurisdiction  of  the  court, 
should  have  been  granted.  Manning  v. 
Giles  (Ala,\  73  So.  488. 

Same— Effect  ot  Affidavit. — Under  Code 
1907,  g  93SS,  declaring  that  if  a  sum  be- 
low the  jurisdiction  of  the  court  be  re- 
covered, judgment  must  be  set  aside,  un- 
less plaintiff  or  some  one  for  him  nuke 
an  affidavit  stating  that  an  amount  within 
the  jurisdiction  of  the  court  was  actually 
due,  and  that  recovery  was  prevented 
by  failure  of  proof,  the  truth  of  the  affi- 
davit can  not  be  controverted,  and  its 
tiling  is  conclusive  of  his  right  to  retain 
his  judgment,  and  is  a  bar  to  dismissal 
of  the  action.  Bullock  v.  Mason,  194 
Ala.  66^,  69  So.  8S2. 

IV.  COURTS    OF    LIMITED    OR    IN- 

FERIOR  JURISDICTION. 
§  7S.  Umitatioiii  as  to  Amount  or  Value 
in  ControTersy. 

§  74.  Amount  or  Value  Claimed  or 

Involved. 
While  the  city  court  only  has  jurisdic- 


tion in  assumpsit  when  the 
controversy  exceeds  $50,  where  the  sum 
claimed  exceeds  such  amount,  the  judg- 
ment is  not  rendered  void  because  the 
recovery  does  not  exceed  $50.  Black  v. 
Ryan,  194  Ala.  667,  69  So.  633. 
§  74^.  Territodal  Limitatiofis. 

Const.  1901,  g  232,  declares  that  no 
foreign  corporation  shall  do  business  in 
the  state  without  having  at  least  one 
known  place  of  business  and  an  author- 
ised agent  or  agents,  and  such  corpori- 
tion  may  be  sued  in  any  county  where 
it  does  business  by  service  of  process 
upon  any  agent  anywhere  in  the  slate. 
while  g  240  declares  that  corporations 
shall  have  the  right  to  sue  and  be  subject 
to  be  sued  in  all  courts  in  like  cases  as 
natural  persons.  Code  1907,  g  6110,  pro- 
vides that  all  actions  on  contracts  ex- 
cept as  otherwise  provided  must  be 
brought  in  the  county  in  which  the  de- 
fendant or  one  of  the  defendants  resides, 
and  all  other  personal  actions,  if  the  de- 
fendant or  one  of  the  defendants  has 
within  the  state  a  permanent  residence, 
may  be  brought  in  the  county  of  such 
residence,  etc.,  while  g  6112  declares  that 

foreign  or  domestic  corporation  may  be 
sued  in  any  county  in  which  it  does  busi- 
by  an  agent,  but  all  actions  for  per- 
sonal   injuries    must    be    brought   in   the 
county  where   the  injury  occurred  or  in 
the  county  where  plaintiff  resides  if  such 
corporation    does    business    by   agent    in 
ity   of  plaintiff's   residence.     De- 
fendant   railroad    company    incorporated 
foreign  state  killed  plaintifTs  cow  in 
the  county  of  plaintiff's  residence.    Held, 
that   an    action    might   be    maintained   in 
lit  or  city  court  of  another  county 
h   defendant  did    business,  being 
based  on  service  upon  defendant's  agent 

ithin  such  county.  Southern  K.  Co.  v. 
Goggins  (Ala.).  73  So.  958. 

74».    Particular    Conna    of    Spectil 
Civil  JurisdictioiL 

Court  in  Lieu  of  Justicea  of  Peace./— 
Loc.  Acts  1915,  p.  E31,  creating  an  in- 
ferior court  in  lieu  of  justices  of  the 
peace,  extends  to  such  court  only  the  jn- 
risdiction  theretofore  possessed  by  jus- 
tices of  the  peace.  McGehee  r.  State 
(Ala.),  74  So.  374. 
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}  77.  Hunicipal  Courts. 
{  78.  —  Procednre. 

Judgment.— Local  Law  Feb.  28,  ise9, 
S  20,  limiting  the  control  of  the  city  court 
of  iBirmingham  over  its  judgment  to 
30  days,  has  no  reference  to  the  right  of 
the  court  to  enter  judgment  on  the  ver- 
dict McEntire  v.  Paffe.  IB  Ala.  App.  507, 
IT  So.  713. 

A  judgment  of  the  city  court  of  Bir- 
mingham entered  more  than  three 
months  after  verdict,  but  during  the 
sunt  term  as  that  in  which  the  verdict 
was  rendered,  is  valid.  Uc  Entire 
Paffe,  12  Ala.  App.  507.  67  So,  713. 

Same— Alteration  Bfter  Term.— Where 
the  term  at  which  a  case  in  the  city  court 
ol  Birmingham  was  tried  had  ended, 
under  Loc.  Acts  1911,  p.  58,  before  mo- 
tion to  set  aside  the  second  judgment 
entry  or  to  correct  the  same  wa.s  made 
November  8,  1915,  the  court  could  not 
alicr  or  amend  such  second  judgment 
entry  except  for  clerical  error  or  omis- 
sion, on  record  evidence;  parol  evidence 
being  inadmissible  to  alter,  amend,  or 
correct  a  record  by  amendment  nunc  pro 
tunc.  Prudential  Casualty  Co.  v.  Kerr, 
H  Ala.  App.  539,  71  So.  979. 

Unainhorized      Order     Setting      Aside 
Jodfment— Southern    R.    Co.   v.    Grllfith, 
ITT  A\a.   3M,   53   So.   42S.     See   the   title 
COURTS,  S  79   (3),  vol.  3,  p.  752. 
I  80.  — —  Review  of  Proceedings. 
S  M  (1)  Rigbt  of  Review. 

Judgment    Not    "■gainst"    Appellant — 
First  Ave.  Coal,  etc.,  Co.  v.  Hite,  9  Ala. 
App.    251.    ft2    So.    1918.     See    the    title 
COURTS,  g  80  (1),  vol.  3,  p.  752. 
I  >0  (.9^)  DismiBsal  of  Appeal. 

Appeal  from  Void  Judgment — Gen.  and 
Loc.  Acts  1901,  p.  18S4,  clothes  the  city 
court  of  Bessemer  with  the  jurisdiction 
of  circuit  and  chancery  courts  ot  the 
State.  Code  1907,  §  3355.  provides  that 
the  circuit  court  shall  have  jurisdiction 
in  all  actions  at  law  when  the  sum  in 
controversy  exceeds  ¥S0,  Held,  that  an 
appeal  from  judgment  rendered  by  the 
city  court  of  iBessemer  in  an  action 
wherein  the  amount  claimed  wa«  $38.20, 
there    being    nothing    in    the    record    to 


show  that  the  case  originated  elsewhere, 
aod  that  the  city  court  was  exercising  its 
appellate  jurisdiction,  will  be  dismissed, 
as  the'  amount  was  less  than  the  mini- 
mum amount  over  which  the  city  court 
had  jurisdiction.  Cornelius  v.  Lowery, 
14  Ala.  App,  454,  70  So.  305. 
§  SO  (3)  Review. 

CondnsiveneiB  of  Findings.  —  Conclu- 
sion ot  city  court  below  sitting  without 
jury  upon  the  testimony  ore  tenus  must 
be  treated  on  appeal  like  the  verdict  of 
a  jury  on  issues  of  fact  Burger  v.  Peer- 
less, etc.,  Mfg.  Co.,  97  Ala.  470,  73  So.  77. 

If  decree  of  city  court  is  passed  after 
hearing,  where  witnesses  were  examined 
ore  tenus,  the  supreme  court  can  not 
disturb  it,  unless  plainly  erroneous. 
Everett  V.  Cooper  (Ala.).  75  So.  332. 

Though  the  findings  of  the  Bessemer 
city  court  may  be  reviewed  without  any 
presumption  in  their  favor  under  the 
statute  creating  that  court,  the  appellate 
court  should  not  disregard  the  fact  that 
the  trial  court  had  better  opportunity  to 
determine  the  weight  of  the  testimony, 
because  it  had  the  witnesses  before  it 
Long-Lewis  Hdw.  Co.  v.  Ewing,  13  Ala. 
App.  435,  ft8  So.  794. 

In  Absence  of  Objection  or  Exception. 
— Where  to  the  finding  and  conclusion 
of  the  city  court  trying  a  case  without 
a  jury  there  was  no  objection  or  excep- 
tion, as  required  by  the  practice  act  of 
such  city  court,  such  finding  and  conclu- 
sion was  not  presented  for  review  on 
appeal.  Adams  v.  Bibby,  194  Ala.  632, 
09  So.  588. 

§  SO   (4)    Detenniiution  and  Dispoution 
of  Cause. 

Under  Acts  1907,  p.  570.  §  17,  the  court 
on  appeal  from  law  and  equity  court 
of  Mobile  of  case  tried  by  court,  if  it 
finds  error  must  render  such  judgment 
as  should  have  been  rendered  below,  or 
may  reverse  and  remand  for  further  pro- 
ceedings if  in  its  judgment  it  seems  right 
Mobile  West  Shore  Tract  Co.  i:  Austill, 
197  Ala.  433,  73  So.  4. 

Trial  De  Novo.— The  law  relating  to 
appeals  and  certiorans  from  the  courts 
of  justices  of  the  peace  applies  to  appeals 
from  the  municipal  court 
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under  Loc.  Acls  1915,  p.  336,  g  20.  certi- 
orari from  the  municipal  to  the  circuit 
court  operated  as  an  appeal,  and  the 
cause  stood  for  trial  de  novo  in  the  cir- 
cuit court  under  Code  1907,  %  4720,  pro- 
viding when  and  how  cases  on  appeal 
shall  be  tried  in  the  circuit  court.  Rod- 
dan  V.  Brown  (Ala.),  77  So.  403. 

V.   COURTS   OF  PROBATE  JURIS- 
DICTION. 
{   SI.   Nature   and  Scope   of  JurUdictioii 
in  Oenenl. 
General   Juriadiction. — Milbra  v.    Sloss- 
Sheffield  Steel,  etc.,  Co..  183  Ala.  633.  62 
So.   176.     See   the   title   COURTS,  S   8i. 

vol.  3,  p.  754. 

Property  Left  to  Executon  in  Tmat. — 
Burch  V.  Gaston.  183  Ala.  467.  62  So.  508. 
See   the  title   COURTS,  §   81,  vol.  3,  p. 
754. 
S  M.  Procedure  in  General. 

Records. — While  probate  judges  need 
not  be  learned  in  the  law,  the  records  and 
judgments  of  the  county  court  are  so 
simple  in  form  that  they  should  make 
clear  and  accurate  entries  as  to  the  dis- 
position of  cases,  the  fines  imposed,  and 
the  costs  taxed  in  any  case.  State  v. 
Hasty.  184  Ala.  121.  63  So.  559. 

Decree  Held  Valid.— Ex  parte  Griffin, 
177    Ala.  343,  59  So.  303.     See  the    title 

COURTS,  §  85   (2),  vol.  3.  p.  755. 

Appealable  Order.— Under  Code  1907. 
g  3855,  providing  that  appeal  hes  to  the 
circuit  or  supreme  court  from  any  final 
decree  of  the  probate  court,  or  order, 
judgment,  or  decree  of  the  probate  judge, 
an  order  of  the  probate  court  dismissing 
escheat  proceedings  on  the  ground  that 
the  property  descended  and  did  not  es- 
cheat, is  appealable.  McKenzie  v,  Jensen, 
195  Ala.  33,  70  So.  6T8. 

VI.    COURTS    OF    APPELLATE    JU- 
RISDICTION. 
§  M.  Supervisory  Jurisdiction. 

ConstitutiORal  Provision.  —  Ex  parte 
Louisville,  etc.,  R.  Co..  176  Ala.  631.  58 
So.  315.  See  the  title  COURTS,  §  86, 
vol,  3.  p.  756. 

Power  of  Control  over  Court  of  Ap- 
peals.— Ex  parte   Louisville,  etc.,  R.  Co., 


176  Ala.    631.  58  So.  315.     See  the    title 
COURTS,  I  86,  vol.  3,  p.  756. 

Hattera    of    Pact    Alone.  —  Ex    parte 
Steverson,  177  Ala.  3B4,  58  So.  993.     S«e 
the  title  COURTS,  g  86,  vol.  3,  p.  756. 
§  tayt-  Certificate  of  Queitions  by  Court 
of  Appeal!  to  Siqireme  Court. 

Where  the  court  of  appeals  holds  a 
■tatnte  unconsdtutionsl,  it  should,  as  tn 
case  of  disagreement  between  the  judges, 
certify  the  question  for  determination  by 
the  supreme  court.  Wofford  Oil  Co.  v. 
Burgin.  11  Ala.  App.  477,  66  So.  931. 

Where  there  i*  a  supreme  court  de- 
ciaion,  the  court  of  appeals  should  folloir 
it,  and  should  not  certify  the  case  to  the 
supreme  court  so  as  to  give  it  opportu- 
nity to  change  its  decision.  Illinois  Cent. 
R.  Co.  V.  Kilgore  &  Son,  12  Ala.  App. 
35B,  67  So.  707,  certiorari  denied  in  Ex 
parte  Kilgore  Sc  Son.  191  Ala.  671.  67  So. 
1002. 

g  S7.  Original  Jurisdiction  in  General. 

Disbarment  Proceedings. — Under  Code 
1907.  §  3008,  the  jurisdiction  of  the  su- 
preme court  in  disbarment  proceedings 
is  strictly  appellate.  Ex  parte  Peters,  1«5 
Ala.  67,70  So.  *48. 

r  Remedial 

§  H  (S)  CertiorarL 

Appropriate  Remedy  to  Review  De- 
cisions of  Court  of  Appeals. — Ex  parte 
Louisville,  etc.,  R.  Co.,  176  Ala.  631,  58 
So.  315.    See  the  title  COURTS,  g  88  (»), 

vol.  3,  p.  757. 

Decisions  Nbt  Conflicting. — Ex  parte 
Richard,  180  Ala.  MO,  61  So.  819.  See 
the  title  COURTS,  g  88  (2),  vol.  3,  p.  757. 
§  8S  (6)  Prohibition. 

The  court  of  appeals  has  jurisdiction  of 
a  petition  praying  for  a  writ  of  prohibi- 
tion to  restrain  a  circuit  judge  from  hear- 
ing a  petition  for  a  writ  of  habeas  corpus 
by  one  held  under  a  valid  judgment  of 
conviction  of  operating  a  gaming  table,  on 
the  ground  that  the  sentence  imposed  is 
void,  in  view  of  statute  according  it 
power  to  issue  such  writs  as  arc  neces- 
sary to  give  it  superintendence  and  con- 
trol   over   courts   of   inferior   jurisdiction 
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in  matters  over  which  it  has  final  appel- 
Ute   jurisdiction.      State   v.    Gunter    (Ala. 
App.),  77  So.  443. 
)  t^.  Procedure. 

In  luuance  of  Writs— Pttthibition.  — 
The  state,  with  the  attorney  general  as 
relator,  may  by  petition  for  prohibition 
invoke  the  supervisory  powers  of  the  su- 
preme court,  under  Const.  1901,  §  140. 
over  inferior  courts.  Ex  parte  State 
(Ala.),  75  So.  327. 

Where  the  aupreme  court's  supervisory 
power  is  invoked  to  annul  by  prohibition 
a  wholly  void  act  of  a  tribunal,  such 
tribunal  need  not  be  first  moved  to  avoid 
the  subject  of  complaint.  Ex  parte  -State 
(Ala),  75  So.  327. 

Same — Handamus.  —  Where  an  origi- 
nal petition  for  writ  of  mandamus  was 
submitted  on  the  petition'  and  demurrer 
thereto,  and  the  respondent  did  not  in- 
dicate, on  the  overruling  of  the  demur- 
rer, that  he  wished  to  answer  further, 
thus  leading  the  court  to  consider  the 
case  as  one  solely  of  law  on  the  record, 
it  was  not  error  to  issue  the  writ  without 
affording  an  opportunity  to  answer,  par- 
ticiiMrly  where  it  did  not  appear  that  the 
answer  would  contain  matters  not  al- 
ready considered.  State  f.  Pugh,  14  Ala. 
App.  585,  70  So.  973. 

Oiigiaat— Waiver — Where  in  original 
mandamus  in  the  appellate  court  to  com- 
pel revival  of  an  action  after  death  of 
the  defendant,  the  petition  for  a 
made  the  original  record  in  the  case  part 
of  the  petition,  it  is  immaterial  that  the 
original  complaint  was  not  before  the 
tourt;  respondent  not  having  objected 
until  after  determination  of  the  petition 
for  the  writ.  State  v.  Pugh.  14  Ala.  App. 
58S,  70  So.  973. 

VII.  UNITED  STATES  COURTS. 

(C)      JURISDICTION      DEPENDENT 
ON    AMOUNT     OR    VALUE     IN 
CONTROVERSY. 
%  M;^.   Statutory  Provirions. 

By  direct  proviso  in  Act  March  3,  18S7, 
c  373.  §  e,  34  Stat.  555,  and  Act  Aug.  13, 
1888,  c.  S66.  g  «,  25  Stat  436,  suits  pend- 
ing at  the  time  the  jurisdictional  amount 
of     United    Sutes    Circuit     Courts    was 


raised    from  $500  to  $3,000,  were    saved 
1  the  operation  of  the  statute.     Mur- 
phy V.  Pipkin.  191  Ala.  ill,  67  So.  67«. 

VIII.    CONCURRENT   AND   COH- 

FLICTINO  JURISDICTION, 

AND    COMITY. 

(A)     COURTS     OF     SAME     STATE, 

AND  TRANSFER  OF  CAUSES, 
g  M.  Exduaive  Or  Concurrent  JnriBdic- 

Allotment  of  Dower. — Statutory  juris- 
diction conferred  on  courts  of  probate  in 
illotment  of  dower  does  not  take  away 
original  jurisdiction  prevailing  in  courts 
of  chancery.  Yarb rough  v.  Yarb rough 
(Ala.).  73  So.  93B. 

Code  1907,  §  3835.  providing  that  when 
land  out  of  which  dower  is  demanded  has 
been  alienated  by  the  husband,  and  from 
improvements  made  by  the  alienee,  or 
from  any  other  cause  an  assignment  of 
dower  by  metes  and  bounds  will  be  un- 
just, the  court  of  probate  must  decline 
jurisdiction,  clearly  implies  that  the 
power  conferred  on  the  probate  court 
for  the  assignment  of  dower  was  in- 
tended to  be  concurrent  with  that  of  the 
chancery  court  and  limited  to  cases 
where  such  estate  might  be  justly  as- 
signed by  metes  and  bounds.  Yarbrough 
V.  Yarbrough  (Ala.).  75  So.  933. 
§  87.  Pendency  and  Scope  of  Prior  Pro- 
ceeding. 

As  a  general  rule,  where  the  jurisdic- 
tion of  a  court  and  the  right  of  plaintiff 
to  sue  therein  oilce  attach,  such  right 
can  not  be  arrested  or  taken  away  by 
proceedings  in  another  court.  Eastburn 
V.  Canizas,  193  Ala.  574.  69  So.  459. 

Settlement  of  Estates. — Gen.  Acts  1911. 
p.  574,  as  amended  by  Gen.  Acts  1915, 
p.  738,  does  not  give  chancery  court  ju- 
risdiction of  final  settlement  of  estates, 
where  probate  court  has  entered  upon 
exercise  of  its  jurisdiction  and  much  less 
after  a  final  decree  has  been  entered  in 
that  court.  Carpenter  v.  Carpenter  (Ala.), 
75   So.   473. 

Code  1907.  %%  6168,  6169.  allow  a  widow 
to  dissent  from  the  provision  made  hy 
her  husband's  will,  and  in  lieu  thereof 
to  take  such  part  of  the  personal  estate 
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u  she  would  have  befen  entitled  to  on 
his  intestacy,  and  require  such  dissent 
to  he  filed  within  12  months  from  the 
probate  of  the  will.  Section  3T63  gives 
to  the  widow  of  an  intestate  leaving  no 
children  all  his  personal  property,  and  | 
£810  provides  that  any  legatee,  after  12 
months  from  the  grant  of  letters  testa- 
mentary, may  sue  at  law  and  recover 
the  legacy,  upon  proof  that  the  executor 
assented  thereto.  Testator,  leaving  no 
children,  and  whose  estate  consisted 
wholly  of  personal  property,  bequeathed 
$1,000  to  each  of  his  five  sisters  and  the 
balance  to  his  wife,  and  the  widow  duly 
filed  her  dissent  from  the  will,  and  the 
legatees  thereafter  sued  the  widow,  as 
executrix,  tr.  compel  payment  of  their 
legacies,  and.  pending  such  suits,  the  ex- 
ecutrix filed  her  account  and  petitioned 
for  a  final  settlement  of  the  estate.  Held, 
that  as  the  probate  court  had  origina! 
jurisdiction  over  the  administration,  and 
as  the  widow  was  entitled  to  ali  the 
personal  estate  on  distribution,  it  might 
retain  jurisdiction  and  order  the  settle- 
ment and  distribution  of  the  estate,  not- 
withstanding the  pending  suits.  East- 
burn  V.  Canizas,  193  Ala.  574,  69  So.  459. 
5  101.  Tranafer  of  Causea. 

§  lOS. Cawea  Which  Hajr  Be  Tnns- 

ferred— Grounda. 

See  post.  "Proceedings,"  g  10*. 
9  104.  Proceeding*. 

Removal  of  Adminiitration  to  Chan- 
cery Court. — In  suit  to  remove  an  estate 
from  the  probate  to  the  chancery  court, 
etc.,  where  respondents  demurred,  with- 
out denying  the  will,  its  probate,  or  r^end- 
ency  of  the  administration  in  the  probate 
court,  or  that  complainant  had  not  been 
paid  her  annuity  under  the  will,  demur- 
rer having  been  overruled,  the  court  did 
not  improvidently  make  order  of  re- 
moval to  the  chancery  court,  though  the 
bill  was  not  framed  to  meet  Acts  1915, 
p.  738,  authorizing  summary  order  of  re- 
moval. Gurley  f.  Bushnell  (Ala.),  76 
So.  324. 

Same — On    Whose    Application    Cause 


Removed.r-Snodgrass  v.  Snodgrass,  176 
Ala.  140,  S7  So.  474.  See  the  title 
COURTS,  S  IW  (2).  vol.  3.  p.  7«4. 

§  100.  Effect  of  TnnBfer  and  Pio> 

ceedinca  Had  Thereafter. 
Where  action  pending  in  state  court 
is  removed  to  another  state  court,  any  at- 
tempted subsequent  action  therein  by 
first  tribunal  is  beyond  its  jurisdiction. 
Ex  parte  City  Bank,  etc..  Co.  (Ala.).  76 
So.  372. 

(B)  STATE  COURTS    AND    UNITED 
STATES  COURTS. 

5  106.  Exclusive  or  Concurrent  Jurisdic- 
tkn. 

The  federal  statutes  regulating  inter- 
state commerce  are  recognized  and  en- 
forced by  the  state  courts.  Central,  etc.. 
R.  Co.  V.  Patterson,  13  .\la.  App.  369,  68 
So.  813. 

§  100.  Pendency  and  Scope  of  Prior  Pro- 
ceeding. 

In  bill  by  creditors  against  insolvent 
consolidated  corporation,  held  state  court 
having  first  acquired  jurisdiction  prop- 
erly appointed  receiver,  although  federal 
court  pending  application  had  appointed 
one.  Alabama,  etc.,  Railway  v.  Toltnan 
(Ala.),  76  So.  381. 

(C)  COURTS      OF      DIFFERENT 
STATES  OR   COUNTIES. 

§  114.  Comity  between  Courts  of  Differ. 
ent  States. 
Cuatody  of  Children.— The  court  of 
another  state  having  at  instance  of  the 
father  assumed  jurisdiction  to  protect 
children  as  infant  children  within  ihe 
jurisdiction  of  that  state,  and  they  hav- 
ing become  wards  of  that  court,  and  the 
father  in  violation  of  the  decree  intrust- 
ing the  children's  custody  to  him.  having 
removed  them  from  that  state,  the  courts 
of  Alabama,  recognizing  the  sovereign 
authority  of  the  other  state  in  respect 
thereto,  as  a  matter  of  comity,  will  refuse 
to  deal  with  the  question  relating  to  the 
future  welfare  of  the  children.  Burns  v. 
Shapley  (Ala.  App.),  77  So.  447. 


CoTenant,   Actioii  of. 

e  COVENANT,  ACTION  OF,  vol.  3,  p.  768,  and  references  there  given. 
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COVENANTS. 

I.  Requisites  and  Vallditjr. 

(A)  Express  Covenants. 

§  J^a,  Acceptance  of  Deed  Containing  Covenants  on  Part  of  Gran- 
tee. 

(B)  Implied  Covenants. 

§   1.  Words  of  Conveyance. 
§  2. Particular  Words. 

n.  CoBStmction  and  Operation. 

(A)  Covenants  in  General, 

§  7.  Persons  Liable  on  Personal  Covenants. 
§  9'/2.  Limitation  to  Estate  Conveyed. 

(B)  Covenants  of  Title. 

§  11>^.  Nature  and  Operation  in  General. 

§  12.  Knowledge  of  Parties  as  to  Defects  in  Title  or  Incumbrances. 

§  13.  Covenant  of  Seisin. 

§  16.  Covenant  of  Warranty. 

§  18.  General  Warranty. 

(C)  Covenants  Running  with  the  Land. 

§  22.  Covenant  as  to  Use  of  Property. 

§  2i.  Persons  Entitled  to  Enforce  Real  Covenants. 

§  24. Grantees  and  Assignees  in  General. 

m.  Performance  or  Breach, 

§  35.  Covenants  of  Title  in  General. 
§  36.  Covenants  of  Seisin. 
§  37.  Covenant  of  Right*  to  Convey. 
§  38.  Covenant  against  Incumbrances. 
§  39,  Cove'nant  for  Quiet  Enjoyment. 

IV.  Actions  for  Breach. 

§  45.  Defenses. 

§  48.  Pleading. 

§  49. Declaration,  Complaint,  or  Petition. 

§  51. Issues,  Proof,  and  Variance. 

§  52.  Evidence. 

§  54. Admissibility  in  General. 

§  56.  Damages.  ' 

§  61. Covenant  of  Warranty. 

§  63.  Trial. 

§  63'/2. In  General. 

§  65.  Effect  of  Recovery  on  Title  to  Property. 

Cross  References. 
See  the  title  COVENANTS,  vol.  3,  p.  769,  and  references  there  given. 
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L  REQUISITES  AND  VALIDITY. 

(A)    EXPRESS   COVENANTS. 
I   %A.  Acceptance    of    Deed    ContaininK 
Covenants  on  Put  of  Gnntee. 

Grantee,  by  accepting  conveyance,  held 
estopped  to  contest  validity  of  covenant 
creating    an    easement    over    other  land 
owned  by  the  grantee.     Weil  f.  Hill.  1S3 
Ala.  407,  60  So.   438. 
{B)    IMPLIED    COVENANTS. 
}  I.  Words  of  Conveyance. 
I  •.  Particular  Word*. 

"Grant,  Bargain,  Sell,  and  Convey."— 
Mackintosh  v.  Stewart,  181  Ala.  329,  61 
So.  956.  See  the  title  COVENANTS,  § 
a,   vol.  3,  p.  772. 

n.    CONSTRUCTION    AND    OPERA- 
TION. 

(A)  COVENANTS  IN   GENERAL. 

I   7.   Peraoni  Liable   on   Personal   Cove- 
nants.   * 

Remaindermen. — Abney   v.    Abney,    182 
Ala.  813,  62  So.  64.     See  the  title  COV- 
ENANTS, |'7,  vol.  3.  p.  774. 
I  9%.  Limitation  to  Emate  Conveyed. 

A  warranty  in  a  conveyance  of  tele- 
phone plant  and  system  applies  only  to 
property  to'  which  the  writing  evidences 
the  passing  of  title.  Wilder  v.  Tatum 
(Ala.  App.).  73^  So.  833. 

(B)  COVENANTS   OF    TITLE. 

{    11^4.    Nature   and   Operation   in    Gen- 
eral 

A  general  covenant  of  title  does  not 
include  a  covenant  of  quantity,  the  lands 
being  sold  by  metes  and  bounds,  a  state- 
ment as  to  their  acreage  being  a  descrip- 
tion only.  Gulf  Coal,  etc.,  Co.  v.  Mus- 
grove,  I9S  Ala.  219,  70  So.  179. 
S  IS.  Knowledge  of  Parties  as  to  De- 
fecM   in   Title   or   Incumbrances.    ■ 

Knowledge  on  Part  of  Grantee  of  Ti- 
tle.— Mackintosh  v.  Stewart,  181  Ala. 
338,  61  So.  958.  See  the  title  COVE- 
NANTS.  §   13,   vol.    3,   p.   775. 

Knowledge  of  incumbrances  at  lime  of 
the  covenant  by  covenantee  does  not  bar 
his  right  of  recovery  on  covenants  of 
warranty,  for  these  covenants  are  taken 


ANTS  §§  J^a-24 

for  protection  and  indemnity  against  an- 
known  incumbrances  or  defects  in  title. 
Anniston  Lumber,  etc.,  Co.  v.  Griffis 
(Ala.),  73   So.    418. 

presumption  of  Knowledge.  —  Mackin- 
tosh V.   Stewart,   181  Ala.  328,  61   So.   956. 
See  the  title  COVENANTS,  g  12.  vol.  3. 
p.  775. 
§  13.   Covenant  of   Seisin. 

BxpresB     and     Implied     CovenantA, — 
Mackintosh  v.   Stewart,   181   Ala.    328,    61 
So.  9M.     See  the  title  COVENANTS.   § 
13,  vol.  3,  p.  775, 
9  18.  Covenant  of  Warranty. 
9  IS.  General  Warranty. 

A  covenant  of  general  warranty  of  ti- 
tle is  in  substance  and  effect  a  covenant 
for  possession  and  quiet  enjoyment. 
Gulf  Coal,  etc,  Co.  v.  Musgrovc,  195 
Ala.   219,   70  So.   179. 

Deed  Reciting  Mortgage  on  Property. 
— Where  deed  recited  that  premises 
were  subject  to  described  mortgage,  and 
habendum  clause  covenanted  that  prop- 
erty was  free  from  incumbrances  "ex- 
cept above-mentioned  mortgage.'*  the 
general  covenant  of  warranty  was  modi- 
fied by  the  preceding  recitals,  and  did 
not  obligate  the  grantor  to  pay  the  mort- 
gage, Toney  t:  Dewey  (Ala.),  78  So. 
887. 

(C)    COVENANTS    RUNNING     WITH 
THE   LAND. 

§  sa.  Covenant  as  to  Use  of  Property. 

If  a  restriction  imposed  by  grantor  or 
proprietor  upon  granted  premises  would 
naturally  operate  to  enhance  value  of  his 
adjacent  premises  whether  retained  by 
him  or  another,  it  is  a  strong  circum- 
stance that  restriction  was  not  for  mere 
use  of  grantor,  but  is  appendant  to  the 
piemises.  Leek  v.  M^eks  (Ala.),  74 
So.   31. 


§  M.    Grantees    and    Assignees    ia 

A  transfer  of  land  after  breach  of  the 
grantor's  covenant  of  title  does  not 
carry  with  it  the  damages,  for  they  do 
not  run  with  the  land  or  inure  to  the 
benefit    of    subsequent    grantees.       Gulf, 
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Coal,   etc.,  Co.  v.  Miisgrove,  185  Ala.  219, 
70    So.    179. 

A  successor  corporation  which  tock 
over  the  property  of  the  corporation 
to  iwhtch  plaintiff  transferred  land,  held 
not  entitled  to  assert  a  lien  on  plaintiff's 
new  shares,  based  on  a  breach  of  war- 
ranty in  the  sale,  no  right  of  action  for 
covenants  breached  being  assigned. 
Gulf  Coal,  etc.,  Co.  v.  Musgrove,  195  Ala. 
219.    70  So.  179. 

A  stipulation  held  to  show  that  a 
grantor  of  land  never  had  any  title,  and 
so  a  general  covenant  which  was  one  for 
possession  and  quiet  enjoyment  was 
breached  when  made,  consequently  a 
grantee  of  the  original  grantee  can  not 
recover  for  the  breach.  Gulf  Coal,  et:., 
Co,  V.  Musgrove,  195  Ala.  219,  70  So.  179. 

III.     PERFORMANCE    OR    BREACH. 
S  S9.  Covenants  of  Title  in  General. 

When  Broken  —  Effect  of  Acts  by 
Stranger  Subsequent  to  Conveyance.— 
Mackintosh  *.  Stewart,  181  Ala,  338,  61  So. 
956.    See    the    title    COVENANTS,    S    3S, 

vol.    3.  p.  779. 

§  36.  Covenants  of  Seisin. 

What  ConBtitntea  Breach, — Mackintosh 
V.  Stewart.  181  Ala.  ^38,  61  So.  B50.  See 
the  title  COVENANTS,  §  36.  vol.  3,  p.  779. 
§  37.  Covenant  of  Right  to  Convey. 

See  post.  "Issues,  Proot,  and  Variance," 

§    51. 

{    34.  Covenant  against  Incumbrances. 

A  covenant  against  incumbrances  is  a 
covenant  in  presenti,  and  is  broken  as 
soon  as  made  if  there  is  an  existing  defect 
of  title  or  an  incumbrance,  and  proof  of 
eviction  of  the  grantee  is  not  necessary 
to  show  a  breach.  Anniston  Lumber,  etc., 
Co,  V.  Griffis  (Ala.),  7ri  So.  4i8. 
§      S9,    Covenant    for    Quiet    Enjoyment. 

A  covenant  in  a  deed  held  equivalent 
to  a  covenant  for  possession  and  quiet 
enjoyment,  and  hence  not  to  have  been 
broken  until  the  grantee's  possession  and 
enjoyment  were  interfered  with.  Mus- 
grove V.  Cordova  Coal,  etc.,  Co.,  191  Ala. 
4 IS,   67   So.   5S2. 

Grantee  Entitled  to  Recover.— A  grantee 
who  took  with  a  covenant  for  possession 
and  quiet  enjoyment  held  to  have  bctn 
evicted  rind  entitled  to  recover,    Musgrove 


,  Ala.  419. 

Necessity  fo;  Eviction  —  Outstanding 
Title. — Breach  of  a  general  covenant 
which  was  one  of  possessir-n  and  quiet 
enjoyment  can  not  be  established  by 
proof  of  an  outstanding  superior  title  but 
eviction  must  be  shown.  Gulf  Coal,  etc., 
Co.  r.  Musgrove,  195  Ala.  319,  70  So.  179. 

IV.  ACTIONS   FOR   BREACH. 
§  49.  Defenses. 

Fraud, — The  only  .  fraud  which  can  be 
set  up  by  the  grantor  in  a  court  of  law  to 
avoid  an  express  warranty  against  liens, 
contained  in  a  "ieed,  is  that  which  goes 
to  the  execution  of  the  deed.  Blackmon 
V.    Qnennelle,    189    Ala     fiSO,    U6    So.    fi08. 

So  long  as  the  grantor  retained  the 
consideration  for  the  deed,  she  could  not 
avoid  for  fraud  an  express  warranty 
against  liens.  Blackmon  v.  Quennelle, 
189    Ala.  '130.  66   So,   608. 

§  48.  Pleading. 

§    48.    Declaration,    Complaint,   or 

Petition. 

Sufficient  AlleEations  of  Breach.— Mac- 
kintosh f-,  Stewart.  181  Ala,  328,  61  So. 
956,  See  the  title  COVENANTS,  g  49  (1>, 
vol.    3.   p.    785. 

The  complaint,  in  an  action  for  breach 
of  covenant  of  seisin,  and  of  good  right 
to  convey,  which  alleges  that  defendant 
executed  a  deed  covenanting  that  he  was 
seized  in  fee  of  the  piemises  and  had  a 
good  right  to  convey,  while  he  had  no 
title  to  a  described  part  of  the  premises, 
states  a  good  cause  of  action.  Garner  v. 
Morris.  187  Ala.  658,  65   So,   1000, 

Allegation  of  Time  of  Breach, — It  is  un- 
necessary to  allege  when  the  covenant 
was  breached  by  the  eviction  of  plaintiff 
or  his  vendee;  the  time  of  the  eviction 
being  relevant  only  on  the  question  of 
limitations,  which  is  a  defense.  Merritt 
V.  Wyatt,  184  Ala.  362,  63  So.  962. 

Averment  that  Warrantor  Notified  of 
Eviction.— In  an  action  for  breach  of  a 
covenant  of  w:irranty  made  r.n  the  sale 
of  land,  it  is  unnecessary  to  aver  that  the 
warrantor  was  notified  of  the  eviction  of 
plaintiff  or  his  vendee,  Merritt  f.  Wyatt, 
194  Ala.  S62.  63  So.  062. 
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Showing  that  Penoni  OuBt«d  Enti- 
tled to  Property. — A  complaint  held  suf- 
fvcient  to  show  that  the  persons  ousted 
were  those  entitled  to  the  property. 
Merritt  v.  Wyatt,  184  Ala.  363,  63  So.  9G2.  j 

Stating  Cause  of  Action  tor  Danuges  in  | 
Defending  Litigation. — A  complaint  nhich  I 
alleges  that  the  grantee  iLiciirr«d  rxpenses 
in  litigation  as  to  title,  and  that  the  grant-  ; 
or  was  notified  of  the  litigation  and  j 
called  on  to  defend  it,  states  a  cause  of  i 
action  for  damages  in  defending  the  liti- 
gation. Garner  r.  Morris,  137  Ak.  658, 
es  Sn.  1000, 
§  51. laaues.  Proof,  and  Variance. 

In  an  action  for  breach  of  covei>nnt  of 
warranty  it  is  unnecessary  to  prove  that 
the  warrantor  was  notified  of  the  eviction 
of  piaintiff  or  his  vendee.  Merritt  v. 
Wyalt.  1»4  Ala    362.  S3  So.  P92. 

A  covenant  of  good  right  to  convey 
being  breached  when  made  if  the  cove- 
nantor had  no  title,  in  an  action  for  the 
breach  of  such  covenant  because  the 
covenantor  did  not  have  tide  to  the  min- 
eral, evidence  of  eviction,  ouster,  or  sur- 
render was  unnecessary.  Partridcc  v, 
Bates  (Ala.),  T8  So.  911. 
§  IS.  Evidence, 
g  H.  Admissibility  in  General. 

In  suit  involving  breach  of  warranty 
in  conveyance  of  telephone  plant  and 
system  in  which  it  appearrd  that  a  third 
parly  owned  a  part  cf  system  conveyed, 
it  was  error  to  allow  grantee  to  show 
whether  an  association  had  paid  such 
third  party  Tor  their  telephone  line  and 
who  owned  the  capital  Stock  of  said  asso- 
ciation. Wilder  V.  Tatum  (.\la.  App.). 
73  So.  833. 


I  §  H.  Damages. 

j  §  «1.  —  Covenant  of  Warranty. 

Measure  of  damages  for  breach  of  war- 
I  ranty  i;i  conveyance  of  a  telephone  plant 
!  and  system  was  value  of  that  which  was 
I  lost  at  time  of  loss,  ai:d,  if  warranty   was 

breached    in    makiuK.   value    at    that    time. 

Wilder  P.  Tatum   (Ala.   App.),  73  So.   833. 

§  63.  Trial. 

§  631^. In  General. 

Misleading  Instmction. — In  an  action 
by  a  grantee  for  breach  of  warranty  of 
seisin,  an  instruction  on  the  risht  of  the 
grantee  to  recover  for  attorney's  fees  in- 
curred in  an  unsuccessful  defense  of  the 
title  held  misleading.  Garner  v.  Morris, 
187  Ala.  658,  6S  So.  1000. 

AfBrmative  Charge  Erroneously  Given. 
—  In  an  action  for  breach  of  warranty  of 
good  right  to  convey  plaintiff's  evidence 
(hat  defendant  did  not  have  title  to  the 
minerals,  but  only  to  the  S!'rfacc.  sup- 
ported the  material  averments  of  the 
complaint,  and  rendered  erroneous  an  af- 
firmative charge  for  defendant.  Partridge 
1-.  Bates  (Ala.),  78  So.  911. 

g  65.  ERect  of  Recovery  on  Title  to  Prop- 
erty. 
Reve  sting    Title    Conveyed    in     Cove- 
nantor. —  Mackintosh  v.  Stewart,  191  Ala. 
328,  61   So.  956:     See    the    title    COVE- 

N.\NTS,   §  63,  vol.   3.  p.   7»1. 

Protection  of  Both  Vendor  snd  Pur- 
chaser.— Mackintosh  v.  Stewart,  181  Ala. 
328,  61  So.  8S«.  See  the  title  COVE- 
NANTS. 5  65,  vol.  3,  p.  701. 


Coverture. 

See  post,  HUSBAND  AND  WIFE. 
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CREDITORS'  SUIT. 

g     1.  Nature  and  Scope  of  Remedy. 
§     3.  Adequate  Remedy  at  Law, 

g     4. In  G,eneral. 

g     5.  Grounds  of  Remedy  in  General. 

g  23.  Discovery. 

§  28.  Pleading. 

§  30. Bill,  Complaint,  or  Petition. 

Cross  References. 
See  the  title  CREDITORS'  SUIT.  vol.  3,  p.  793.  and  references  there  given. 
In  addition,  see  ante,  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS;  BANK- 
RUPTCY. 


S  1.  Natare  and  Scope  of  Remedy. 
Bill  In  equity,  as  amended,  conftrt 
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creditor's  bill  far  the  dis- 
covery of  assets,  whether  e(]i;itaMe  or 
legal,  and  their  subjection  to  'plaintifi's 
cUini  for  attorney's  services.  Hartou  v. 
.■\mason  (Ala.),  76  Sn.  05.1. 

i  3.  Adequate  Remedy  at  Law. 
}  *, In  General. 

A  creditor  mav  resort  to  a  creditor's 
suit  without  exhausting  his  ordinary 
remedy  at  law.  Filelity  Mortg.  Bond  Co. 
V,  Morris,  191  Ala.  318,  68  So.  153. 

While  a  judgment  creditor  may  sell  a 
judgment  debtor's  interest  in  land  de- 
spite fraudulent  effort  to  substitute  name 
of  debtor's  wife  in  recorded  deed,  he  may 
also  have  reli-if  in  equity  to  render  his 
judgment  lien  more  effectual.  Autauga 
BankinR.  etc.  Co.  v.  Ch.imbliss  (Ala.),  75 
So.  46:;. 

{  9.  Grotinda  of  Remedy  in  General. 

Praodulent  Conveyance.  —  Defendant's 
fraudulent   conveyance  of  assets  held   not 


necessary  to  the  equity  of  a  creditor's 
bill  for  the  discovery  of  assets  and  their 
subjection  to  complainant's  claim.  Mar- 
ion V.  ^niason  (Ala.),  76  So.  953.  See 
ante.  "Nature  and  Scope  of  Remedy,"  §  1. 
5  S3.  Discove'y. 

Showing  Necessity  for  Diacovery.— 
Elliott  ".  Kvle.  176  Ala.  167,  57  So.  7SB. 
See  the  title   CREDITORS'  SUIT,  §  23, 

vol.   .1,  r>.   802. 

I)  88.  Pleading. 

§   30.   Bill,    Complaint,   or  Petition. 

Bill  —  Verification.  —  While  a  bill  for 
discovery  must  be  sworn  to  where  the 
equity  of  the  bill  rests  upon  discovery 
alone,  a  creditor's  bill  to  follow  and  sub- 
ject to  his  demand,  the  proceeds  of  money 
irauilulently  doniled  to  defendants  by  the 
debtor  need  not  be  sworn  to,  though  it 
also  prays  for  a  discovery  of  the  property 
in  which  surh  monei  has  b^cn  invested, 
since  the  discovery  is  incidental  and  aux- 
iliary, and  the  equity  of  the  bill  is  not 
dependent  thereon.     Shelton  v.  Timmons, 

199  Ala,  289.  GO  Sn,   9, 


Crimes. 

See  post,  CRIMINAL  LAW. 
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CRIMINAL  LAW. 

X.  Nature  and  Elements  of  Crime  and  Defenses  in  Oeneral. 

§  Yi.  Power  to  Define  and  Punish  Crime. 
§     4.  Statutory  Provisions. 

§     6. Repeal. 

§     7,  Criminal  Intent  and  Malice. 

§     8. In  General. 

§    9. Acts  Prohibited  by  Statute. 

§  10. Motive. 

§  14>4,  Different  Offenses  in  Same  Transaction. 
§  14^a.  Defenses  in  General. 
§  17.  Entrapment. 
§  21.  Attempts. 
m.  Parties  to  Offenses. 

§  33.  Principals,  Aiders,  Abettors,  and  Accomplices  in  General. 
IV.  Jurisdiction. 

§  37.  Constitutional  and  Statutory  Provisions. 
§  i7  (}4)   In  General. 

§  37  (5)   Effect   of   Statute    Conferrinf  Jurisdiction  on     Another 
Court. 
§  40.  Jurisdiction  of  Justices  of  the  Peace,  Police  Justices,  and  Other 
,  Officers. 
§  40  (1)  Criminal  Jurisdiction  in  General. 
§  40  (2)  Jurisdiction  of  Offense. 

§  40  (5)  Effect  of    Conferring  Jurisdiction  on  Other  Courts    of 
Same  Grade. 
§  41.  Jurisdiction  of  Offense. 

§  42. In  General. 

§  43. Nature  or  Grade  of  Offense. 

§  47.  Mode  of  Acquiring  Jurisdiction. 
§  48.  Exercise  of  Jurisdiction  in  General. 
§  49.  Transfer  of  Causes. 

§  49  (1)  Where  Jurisdiction  of  City  and  County  Court    Concur- 
rent. 
§  49  (3)  Transfer  by  Creation  of  New  Court. 
V.  Venue. 

(B)  Change  of  Venue.      • 
§  62.  Ground  for  Change. 

§  63. Local  Prejudice. 

§  64.  Application. 

§  67. Affidavits  and  Other  Proofs. 

§  67  (1)   In  General. 

§  67  (3)  Weight  and  Effect  of  Opposing  Affidavits   or  Other 
Evidence. 
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VI.  Limitations  of  Proiecationi. 

§  76,  Limitations  Applicable. 

§  78.  Commencement  of  Prosecution. 

§  80.  New  Proceedings    after  Dismissal  or  Failure  of    Original 

Prosecution. 

TO.  Former  Jeopardy. 

§     81.  Constitutional  and  Statutory  Provisions. 
§     82.  Elements  of  Former  Jeopardy. 

§     84. Jurisdiction  of  Court. 

§     86. Fraudulent  or  Collusive  Prosecution. 

§     88. Jury  and  Oath. 

§     90.  Effect  of  Proceedings  before  Jeopardy  Attaches. 

§     91. Preliminary  or  Summary  Proceedings. 

§     91>^. Motion,  Demurrer,  or  Plea  in  Abatement. 

§     94.  Dischai^  of  Jury  without  Verdict. 

§     96. Consent  or  Fault  of  Accused. 

§   102.  Judgment  Reversed. 

§   103. In  General. 

§   104J^.  Discharge  on  Habeas  Corpus. 

§   105.  Conviction  of  Lower  as  Acquittal  of  Higher  Grade  or  Degree  of 

OfEense  Charged. 
§  106.  Identity  of  Offenses. 

§  107. In  General. 

§  108. Sufficiency  of  Facts  Charged  in  Second  Prosecution  to  Sus- 
tain Former  Prosecution.  « 
§  1 10. Different  Offenses  in  Same  Act  or  Transaction. 

§  no  (1)   In  General. 

§  110  (2)  Assault  and  Other  Offenses. 

§  110  (7)  Crimes  against  Different  Persons. 

§   111.  Offenses  against  Different   Sovereignties  in  Same  Act  or 

Transaction. 
§  111>^. Particular  Classes  of  Offenses. 

Vm.  preliminary  Ooaplaint,  Affidavit,  Warrant,  Examination,   Oom- 
mitment,  and  Summary  Trial. 

§   115.  Jurisdiction  of  Preliminary  Proceedings. 
§  116,  Preliminary  Complaint  or  Affidavit. 
§   117. Requisites  and  Sufficiency. 

§  117  (1)   In  General. 

§  117  (2)  Verification,  Signature,  and  Jurat. 

§  117  (4)  Charging  Particular  Offenses. 

§  118. Defects  and  Objections. 

§  119. Amendment  or  Substitution. 

§  120.  Preliminary  Warrant  or  Other  Process. 

§  123. Requisites  and  Sufficiency. 

§  124. Defects  and  Objections. 
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§  \27l4-  Right  of  Accused  to  Examination. 

§  135.  Summary  Trial  and  Conviction. 

§  137. Complaint  or  Information  and  Plea. 

§  137   (1)  In  General. 

§  137  (3)   Requisites  and  Sufficiency  of  Accusation. 
§  144. Appeal  and  Trial  De  Novo. 

§  144  (2)  Proper  Mode  of  Review. 

§  144  (3)  Courts  Invested  with  Appellate  Jurisdiction. 

§  144  (4)   Proceedings  for  Review. 

§  144  (7l4)  Assignment  or  Presentation  of  Errors. 

§  144  (8)   Review. 

§  144  (9)  Trial  De  Novo. 

IX.  Arraifnmeot  and  Fleas,  and  Nolle  Proaeqni  or  Diicontiniiano«. 

§  145j^.  Requisites  and  Sufficiency  of  Arraignment. 
§  148.  Pleas  in  General. 

§  148/i.  In  General. 

§  149.  Requisites  and  Sufficiency. 

§  154.  Pleas  in  Abatement. 

§  155. Nature  and  Necessity. 

g  155   (1)   In  General. 

§  155   (2)   Defects  and  Irregularities  as  to  Grand  Jury. 

§  155  (2a)  Defects  in  Drawing  and  Impaneling  Grand   Jury  and 
Disqualifications  of  Jurors. 

§  156. Time  and  Order  of  Pleading. 

§  157, Requisites  and  Sufficiency. 

§  157  (2)  Defects  and  Irregularities  as  to  Grand  Jury. 

§  157  (2J4)  Another  Indictment  Pending. 

§  157  (3)  Misnomer. 

§  158. Demurrer  to, Plea. 

§  162.  Special  Pleas  in  Bar  in  General. 

§  164.  Plea  of  Former  Jeopardy  or  Former  Acquittal  or  Conviction. 

§  165, Nature  and  Necessity. 

§  166. Time  and  Order  of  Pleading. 

§  167. Requisites  and  Sufficiency. 

§  167  (J^)  In  General. 

§  167   ( 1 )  Averments  as  to  Identity  of   Person  and  Offense,  and 
Setting  Out  Record. 

§  168. Demurrer  to  Plea. 

§  170. Evidence. 

§  171, Trial  and  Determination. 

§  174.  Plea  of  Not  Guilty. 

§  175. In  General. 

§  176. Withdrawal. 

§  177.  Nolle  Prosequi. 
§  178.  Discontinuance. 

DiqitizeiihvGoosle 


Cbihinal  Law  617 

X.  Evidence. 

(A)   Judicial  Notice,  Presumptions,  and  Burden  of  Proof. 
§  179.  Judicial  Notice. 

§  179  (J^)   In  General. 

§  179  (1)   Historical  Facts  and  Matters  of  Common  Knowl- 
edge or  Belief. 
§  179  (2)  Physiological  Facts. 

§  179  (3)  Language,  Words  and  Phrases,  and  Abbreviations. 
§  179  (3>i)  Geographical  Facts  in  General. 
§  179  (4)  Location,   Boundaries,  and   Population   of   Munici- 
palities. 
§  179  (6)  Public  and  Private  Acts  and  Proclamations. 
§  179  (8)  Ordinances. 

§  179  (9)  Organization,  Sessions,  and  Terms  of  Courts. 
§  179  (10)  Territorial  Extent  of  Jurisdiction  of  Courts. 
§  179  (IV4)  Records. 

§  179  (12)   Public  Officers,  and  Acts  and  Signatures  Thereof. 
§  180.  Presumptions. 

§  182. Innocence. 

§  184. Sanity. 

§  184'/5. Intent. 

§  185. Continuance  of  Fact. 

§  186. Failure  to  Testify  or  Call  Witness. 

§  187*^. Judicial  Proceedings. 

§  190.  Burden  of  Proof. 

§  191. Extent  of  Burden  on  Prosecution, 

§  192. Elements  of  Offense  in  General. 

§  193. Insanity. 

I  194J4.  Matters  Preliminary  to  Introduction  of  Other  Evi- 
dence. 

§  195. Particular  Facts. 

(B)  Facts  in  Issue  and  Relevant  to  Issues,  and  Res  Gestas. 
§  195H.  Facts  in  Issue. 
§  196.  Relevancy  in  General. 
§  196  (1)  In  General. 

§  196  (la)  General  Rule. 
§  196  (Ic)  Illustration  of  Rule. 
§  196  (Icb)  Evidence  Held  Irrelevant. 
§  1%  (2)  Admissibility  of  Circumstantial  Evidence. 
§  196  (3)  Evidence   Relevant   in     Connection    with   Offer   of 

Proof  or  Evidence  Already  Introduced. 
§  196  (4)  Evidence    as   to     Acts.    Transactions  and    Occur- 
rences to  Which  Accused  Is  Not  a  Party. 
§  1%  (6)  Evidence  Calculated  to  Create  Prejudice  against  or 

Sympathy  for  Accused. 
§  196  (7)  Evidence    Calculated  to    Create    Prejudice    against 
Witness. 


ranv  Google 


Criuinal  Law 


J  197.  Identity  of  Persons  or  Things. 

I  Wy^.  Nature  and  Condition  of  Property  or  Other  Subject  Mat- 
ter of  Offense. 
\  l97yiR.  Personal  Relations. 
\  198.  Motive  or  Absence  of  Motive. 
\  201.  Preparatifms  and  Preceding  Circumstances. 
\  204.  Subsequent  Incriminating  or  Exculpatory  Circumstances 
J  205.  Subsequent  Condition  or  Conduct  of  Accused. 

§  205   (1)   In  General. 

§  205   (2)  Flight  or  Refusal  to  Flee. 

§  205  (3)  Resisting  or  Avoiding  Arrest. 

§  205   (5)  Subornation  of  Witnesses  or  Jurors,  and   Fabrica- 
tion bf  Evidence. 

§  205  (6)   Escape,    Attempts  to  Escape,  and  Opportunity    to 
Escape  Declined. 
I  206.  Insanity. 
I  207.  Intoxication. 
5  209.  Incriminating  Others. 

§  209  (1)  To  Exculpate  Accused. 

§  209  (2)  To  Establish  Guilt  of  Accused, 
i  211.  Matters  Explanatory  of  Facts  in  Evidence  or  of  Inferences 
Therefrom. 

§  211  (1)  In  General, 

§  211   (3)  Condition   or  Conduct   of   Accused   Subsequent   to 
Commission  of  Crime. 

§  211   (4)  Confessions. 
J  213.  Res  Gestae. 
I  214. Relation  to  Offense  in  General. 

§  214  (1)   In  General. 

§  214  (2)  What  Constitutes. 
}  215. Acts  and  Statements  of  Accused. 

§  215  (1)  Contemporaneous  with  Commission  of  Crime. 

§  215  (2)  Before  Commission  of  Crime. 

§  215  (3)   After  Commission  of  Crime  in  General. 

§  215  (3a)   Incriminating  Conduct  and    Statements   after 

Commission  of  Offense. 
§  215  (3b)  Exculpatory    Conduct    and    Statements    after 
Commission  of  Offense. 

§  215  (4)  Length  of  Time  Elapsed  as  Affecting  AdmissibiUty. 
J  216. Other  Offense  Part  of  Same  Transaction. 

§  216  (1)   In  General. 

§  216  (2)  Prior  Offenses. 

§  216  (3)   Subsequent  Offenses. 
}  217. Acts  and  Statements  of  Person  Injured. 

§  217  (1)  In  General. 

§  217  (2)  Before  Commission  of  Crime. 

§  217  (3)  Subsequent  to  Commission  of  Crime  in  General. 
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§  217  (4)  Incriminating  Accused. 

§  217  (5)  Length  of  Time  Elapsed  as  Affecting  Admissibility. 

§  218.  Statements  as  to  and  Expressions  of  Personal  Injury 

or  Suffering. 
§  219. Acts  and  Statements  of  Third  Persons. 

§  219  (1)   In  General. 

§  219  (2)   Before  Commission  of  Crime. 

§  219  (3)   Subsequent  to  Commission  gf  Crime. 

(C)  Other  Offenses,  and  Character  of  Accused. 

§  220.  Other  Offenses  as  Evidence  of  Offense  Charged  in  General. 

§  220  (1)   In  General. 

§  220  (2)  Evidence    Relevant    to  Offense,    Also  Relating   to 
Other  Offenses  in  General. 

§  220  (3)   In  Prosecutions  for  Homicide. 

§  220  (4)   In  Prosecutions  for  Embezzlement  and  Larceny, 

§  220  (5)   In  Prosecutions  for  Offenses  against  Liquor  Laws. 
§  221.  Acts  Showing  Knowledge. 
§  222,  Acts  Showing  Intent  or  Malice  or  Motive. 

§  222  (1)   Intent  in  General. 

§  222  (2>^)   In  Prosecutions  for  Homicide. 

§  222  (4J^ )   In  Prosecutions  for  Violation  of  Liquor  Laws 
§  222^,  Acts  Part  of  Series  Showing  System  or  HaWt. 
§  225.  Character  or  Reputation  of  Accused. 

§  226.  As  Evidence  of  Offense  Charged  in  General. 

§  227.  Good  Character  as  Evidence  for  Defense, 

§  228,  Rebuttal  of  Evidence  of  Good  Character. 

§  229.  General  Reputation. 

§  230.  Particular  Acts. 

§  231.  Weight  and  Effect  of  Evidence, 

(D)  Materiality  and  Competency  in  General. 
§  232.  Materiality  in  General. 

§  233.  Importance  or  Certainty  of  Evidence. 

§  235.  Competency  in  General. 

§  236.  Nature  and  Source  of  Evidence. 

§  237.  Experiments. 

§  238.  Testimony  as  to  Intent  or  Motive. 

§  239.  Excuse  for  Failure  to  Call  Witnesses. 

§  240.  Compelling  Accused  to  Criminate  Himself. 

§  240  (1)  In  General. 

§  240  (3)  Comparison  of  Accused's  Shoes  with  Footprints  at 
Scene  of  Offense. 
§  241.  Evidence  Wrongfully  Obtained  in  General. 
§  243;  Evidence  Admissible  by  Reason  of   Admission   of   Similar 
Evidence  of  Adverse  Party. 

§  243  (1)  In  General. 

§  243  (2)  Admission    of    Whole    Conversation,    Transaction, 
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or  Instrument  because  of  Admission  of   Part  or 
Reference  Thereto. 

(E)  Best  and  Secondary  and  Demonstrative  Evidence. 

§  244.  Necessity  and  Admissibility  of   Best  Evidence  in   Criminal 
Prosecutions. 

§  244   (1)   In  General. 

§  244  (2)  Admissibility  of  Secondary  Evidence. 
§  245.  Record  or  Other  Writing  as  Best  Evidence. 
§  246.  In  General. 

§  246  (1)  Judicial  Acts,  Proceedings,  and  Records. 

§  246  (2)  Official  Acts,  Proceedings,  and  Records. 

§  246  (3)  Unofficial  Records  in  General. 

§  246  (4)  Conveyances,  Contracts,  and  Other  Instruments. 

§  246  (5)   Books  of  Account. 
§  247.  —  Writings  Collateral  to  Issues. 
§  248.  Preliminaries  to  Admission  of   Secondary  Evidence. 
§  249.  Demonstrative  Evidence. 

§  249  (1)  Exhibition  of  Person  or  Object  in  General. 

§  249  (2)  Matters  Explanatory  of  Offense. 

§  249  (3)   Instruments,  and  Devices  Used  in  Commission   of 
Crime. 

§  249  (4)  Articles   Subject  of  or  Connected  with   Offense. 

§  249  (5)   Writings  Submitted  for  Comparison, 

(F)  Admissions,  Declarations,  and  Hearsay. 
§  250.  Admissions  by  Accused. 

§  251.  In  General. 

§  251    (1)  Admissibility  in  General. 

§  251   (2)   Admissibility  as  Affected  by  Manner  of  Making  in 

General. 
§  251   (3)   Voluntary  Character  of  Admissions. 
§  251   (4)  Judicial  Admissions. 

§  251   (5)  Admissibility    as   Affected  by    Subject   Matter     in 
General. 

§  252.  Acquiescence  or  Silence. 

§  252  (1)   In  General. 

§  2.S2  (2)  Opportunity   for  and  Necessity  of  Denying   State- 
ments. 

§  2,S3.  Negotiations  for  Compromise. 

§  254.  Proof  and  Effect. 

§  256.  Declarations  by  Accused. 

§  257,  In  General. 

§  257  (1)  Admissibility  in  General. 

§  257  (IJ^)  Admissibility    as    Affected    by   Time.     Place   or 

Manner  of  Making. 
§  257  (2)  Admissibility    as    Affected   by    Subject    Matter    of 
Declaration  in  General. 
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§  258.  Self-Serving  Declarations. 

§  258  (1)  Admissibility  in  General. 

§  258  (la)  General  Rule  and  Illustrations  Thereof. 
§  258  (lb)  Conduct  of  Accused. 
§  258  (Iba)  General  Rule. 
§  258  (Ibc)   Conduct  Prior  to  Offense. 

§  258J/S.  Proof  and  Effect. 

§  259,  Declarations  by  Persons  Injured. 
§  259  (1)  Admissibility  in  General. 

§  259  (6)  Admissibility    as    Affected    by    Presence    or    Non- 
presence  of  Accused. 
§  260.  Declarations  by  Third  Persons. 

§  261.  In  General. 

§  261   (1)  Admissibihty  in  General. 

§  261   (2)   Declarations    Not    Made    in    Presence    or    within 

Hearing  of  Accused. 
§  261   (10)   Statements    Corroborating    or    Impeaching    Testi-- 
mony  of  Witness. 
§  263.  Hearsay  in  General. 

§  263  (1)   Nature  of  Hearsay  Evidence  and  Admissibility  in 

General. 
§  263   (4)  Oral  Statements  in  General. 
§  263   (4^)  Conversations  with  Third  Persons. 
§  263  (5)   Written  Statements. 

§  264.  Evidence  Founded  on  Hearsay. 

§  264  ( 1 )   Matters    Provable    by    Reputation    or    Hearsay    in 

General. 
§  264  (4)   Insanity. 
(G)   Acts  and  Declarations  of  Conspirators  and  Codefendants. 
§  265.  Grounds  of  Admissibility  in  General. 
§  265   (1)   In  General. 
§  265   (2}^)   Prior  to  Conspiracy. 
§  266.  Furtherance  or  Execution  of  Common  Purpose. 
§  266  (!)   In  General. 
§  266  (2)  Absence  of  Coconspirators. 

§  266  (5)  Acts  and    Declarations   during  Actual   Commission 
of  Crime. 
§  267.  After  Accomplishment  of  Object. 

§  267  (1)  Acts,  Declarations,  and  Confessions  in  General. 
§  267  (3)   In  Absence  of  Coconspirator  or  Codefendant. 
§  269.  Preliminary  Evidence  as  to  Conspiracy  or  Common  Purpose, 
§  269  (1)   Necessity  in  General. 
§  269  (2)  Order  of  Proof. 
§  269  (3)  Competency. 
§  269  (4)  Weight  and  Sufficiency. 
(H)  Documentary  Evidence  and  Exclusion  of  Parol  Evidence  Thereby. 
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§  270.  Public  or  Official  Acts,   Proceedings,  Records,  and   Certifi- 
cates. 
§  271.  Exemplifications,  Transcripts,  and  Certified  Copies. 
§  272.  Private  Writings  and  Publications. 

§  273.  Admissibility  in  General. 

§  274.  Letters  and  Telegrams. 

§  275.  Books  and  Entries  Therein. 

§  276. Maps,  Plats,  and  Diagrams. 

§  279.  Historical  and  Scientific  Books. 

§  280.  Proof  of  Execution  of  Instruments. 
§  281.  Authentication  of  Documents. 
§  282.  Effect  of  Documentary  Evidence. 
§  283.  Exclusion  of  Parol  by  Documentary  Evidence. 
(I)  Opinion  Evidence. 

§  284.  Competency  of  Nonexperts  in  General. 

§  285.  Conclusions  and  Matters  of  Opinion  or  Facts. 

§  285   (1)  Admissibility  in  General. 

§  285   (2)   Facts  Dietingiiished  from  Opinions  in  General. 

§  285   (3}  Evidence    as  to  Intent,    Belief,  or  Feelings  of    Ac- 
cused or  Other  Person. 

§  285   (4)   Impressions    Concerning    Matters    Not    within    the 
Personal  Knowledge  of  Witness. 

§  285  (5)   Personal  Characteristics. 

§  285   (6)   Nature,   Condition,  Relation,    and  Identity  of    Ob- 
jects and  Articles. 

§  285  (7)  Opinions  as  to  Tracks  and  Stains. 

§  285  (8)   Mental  Condition  or  Capacity. 

§  285  (9)  Manner,  Appearance,  and  Conduct  of  Accused  and 
Others. 

§  285  (10)  Opinion  as  to  Meaning  and  Effect  of  Words  and 
Acts. 

§  286. Matters  Directly  in  Issue. 

§  290.  ■  -       Inferences  or  Impressions  from  Collective  Facts, 

§  290  (1)   In  General. 

§  290  (2)  Opinions  Based  on  Facts  Brought  Out  or  Capable 
of  Being  Brought  Out  in  Evidence. 

§  290  (3)  Appearance  and  Emotions  of  Persons. 
§  291.  Special  Knowledge  as  to  Subject  Matter. 

§  291    (1)   In  General. 

§  291    (2)   Mental  Condition  or  Capacity. 

§  291   (4)   Handwriting. 

§  292.  Personal  Identity  and  Characteristics. 

§  ^3.  Age. 

§  294.  Bodily  Appearance  or  Condition. 

§  295.  Mental  Condition  or  Capacity. 

§  295   (1)  General    Rule    as    to    Admissibility    of    Nonexpert 
Opinion. 
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§  295  (3)  Qualifications    of  Witnesses,    Sufficiency  x>i   Facts, 
Knowlei^c.  etc. 

§  296.  Intoxication  and  Intoxicants. 

§  298.  Nature,  Condition,  Relation,  and  Identity  of  Objects. 

§  298  (1)   Nature,  Condition,  and  Relation  of  Objects. 

§  298  (2)   Identity  of  Objects. 
§  298  (2a)   In  General. 
§  298  (2b)  Opinion  as  to  Tracks. 

§  299.  Value. 

§  301.  Cause  and  Effect. 

§  303.  Facts  Forming  Basis  of  Opinion. 

§  304-.  Cross-Examination. 

§  305.  Subjects  of  Expert  Testimony. 

§  308.  Matters  of  Common  Knowledge  or  Observation. 

§  310.  Bodily  Condition. 

§  312.  Nature,  Condition,  and  Relation  of  Objects. 

§  313.  Cause  and  Effect. 

§  314.  Competency  of  Experts. 

§  315.  Knowledge,  Experience,  and  Skill  in  General. 

§  315  (1)   In  General. 

§  315  (2)  Handwriting  Experts. 

§  316.  Medical  Experts. 

§  318.  Determination  of  Question  of  Competency. 

§  319.  Examination  of  Experts. 

§  320.  In  General. 

§  322.  Hypothetical  Questions  and  Answers. 

§  326.  Cross-Examination. 

§  328.  Comparison  of  Handwriting. 
(J)   Testimony  of  Accomplices  and  Codefendants. 
§  331.  Accomplices  within  Rules  of  Evidence. 
§  334.  Corroboration  of  Accomplice. 

§  335.  Necessity. 

§  336.  Admissibility. 

§  337.  Sufficiency. 

§  337  (\)  Character,  Scope,  and  Sufficiency  in  General, 

§  337  (2)  Connecting  Accused  with  Crime. 

§  337  (4/^)  Possession  of  Stolen  Property. 
(K)  Confessions. 

§  338.  Nature  and  Sufficiency  as  Admission  of  Guilt. 
§  339.  Admissibility  in  General. 

^339   (1)   In  General. 

§  339  (2)   In  Particular  Criminal  Prosecutions. 

§  339  (3)  Necessity  of  Laying  Predicate  for  Admission. 

§  339  4()  After  Proof  Aliunde  of  Facts  Confessed. 
§  341.  Voluntary  Character  in  General. 

§  341   (1)  In  General. 
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§  341   (2)  What  Confessions  Are  Voluntary. 

§  341   (4)  Confessions  While  in  Custody  in  General. 

§  341   (5)  Confessions  Made  to  Persons  in  Authority. 
§  342.  Promises  or  Other  Inducements. 
§  34S'/z.  Codefendants. 

§  3495-i.  Preliminary  Evidence  as  to  Voluntary  Character. 
§  350.  Determination  of  Question  of  Admissibility. 
§  351.  Corroboration. 

§  352.  In  General. 

§  353.  Corpus  Delicti. 

§  354.  Use  of  Evidence  Obtained  by  Means  of  Confession. 
§  355.  Effect. 
(L)   Evidence  at  Preliminary  Examination  or  at  Former  Trial. 
■  §  357.  Grounds  for  Admission  of  Former  Testimony. 

§  358.  In  General. 

§  359.  Death  or  Disability  of  Witnesses. 

§  360.  Absence  of  Witness. 

§  360  (1)   Admissibility  in  General. 

§  360  (2)   Sufficiency  of  Predicate  to  Authorize  Admission  ot 
Evidence. 

§  361.  Opportunity  for  Cross-Examination. 

§  363.  Evidence  for  or  against  Codefendants. 
§  364.  Method  of  Proof. 

§  364  (1)   In  General. 

§•364  (3)   Authentication  and  Sufficiency  of  Notes  and  Tran- 
script of  Testimony. 
(M)  Weight  and  Sufficiency. 

§  364^5.  Weight  and  Conclusiveness  in  General. 
§  365.  Circumstantial  Evidence. 

§365   (1)   In  General. 

§  365  (2)   Sufficiency  to  Sustain  Conviction. 

§  365   (21^)   Degree  of  Proof. 
§  366.  Credibility  of  Witnesses  in  General, 
§  367.  Testimony  or  Statement  of  Accused. 
§  370.  Degree  of  Proof  in  General. 
§  371.  Reasonable  Doubt. 

§  372.  Sufficiency  to  Support  Conviction  in  General. 
§  373.  Corpus  Delicti. 
§  374.  Place  of  Commission  of  Offense  and  Venue. 

§  374  (1)   In  General. 

§  374  (3)  Circumstantial  Evidence. 

§  374  (4)  Crime  Committed  in  Well-Known  or  Public  Local- 
ity. 
§  375.  Time  of  Commission  of  Offense  and  Limitations. 
§  i76jA.  Corporate  Existence  and  Incidents  Thereof. 
§  377'/i.  Elements  of  Offense  in  General. 
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XI.  Time  of  Trial  and  Oontinuance. 

§  382.  Time  for  Trial. 

§  384.  Time  for  Preparation  of  Defense. 

§  387.  Discretion  of  Court. 

§  388.  Grounds  for  Continuance. 

§  389.  In  General. 

§  390.  Want  of  Preparation. 

§  391.  Absence  of  Witness  or  Evidence  in  General. 

§  391   (1)  In  General. 

§  391   (2)  Witness   Residing  beyond  Jurisdiction  of  Court. 

§-391j4.  Competency  or  Materiality  of  Expected  Evidence, 

§  396.  Admission  to  Prevent  Continuance. 
§  397.  Application  and  Affidavits  for  Continuance. 
§  400j^.  Second  or  Further  Continuance. 
Xn.  Trial. 

(A)  Preliminary  Proceedings. 

§  404.  Separate  Trial  of  Codefendants. 

§  404  (1)  Authority    and   Right  to    Require  Severance    Gen- 
erally. 

§  404  (4)  Waiver  of  Right. 
§  405.  Separate  Trial  of  Issue  of  Insanity. 

§  407.  Service  of  Copy  of  Indictment,  Information,  or  Minutes  of 
Evidence. 

§  407  (4)  Time  for  Service. 

§  407  (5)   Sufficiency  of  Copy. 
§  410.  Service  of  List  of  Jurors. 

§  410  (>^)   In  General. 

§  410  (1)  Necessity  to  Serve. 

§  410  (4)  Time  of  Service. 

§  410  (5)   Sufficiency  of  List  in  General. 

§  410  (6)  Venireman  Excused  or  Not  Summoned. 

§  410(11)  Objections  and  Waiver  Thereof. 

(B)  Course  and  Conduct  of  Trial  in  General. 
§  415,  Presence  of  Accused. 

§  417.  Counsel  for  Prosecution. 

§  418.  Counsel  for  Accused. 

g  419.  Appointment  and  Services  of  Stenographer. 

§  422.  Adjournments  Pending  Trial. 

§  426.  Remarks  and  Conduct  of  Judge. 

§  427.  In  General. 

§  427  (1)   In  General. 

§  427  (2^)  Remarks  and  Conduct  on  Giving  Instructions. 
§  428.  Comments  on  Evidence  or  Witnesses. 

§  428  (2)  Examination  and  Cross-Examination  of  Witnesses. 

§  428  (3)  Remarks  on  Ruling  on  Admissibility  of  Evidence. 

§  428  (5)  Expressions   Affecting  Credibility   of    Witnesses. 
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§  428  (6)  Expression  of  Opinion  as  to  Facts  in  Issue. 
§  430.  Presence  and  Conduct  of  Bystanders. 
§  430>i.  Objections  and  Exceptions. 

(C)  Reception  of  Evidence. 

§  431.  Necessity  and  Scope  of  Proof. 

§  432.  Right  of  Accused  to  Confront  Witnesses. 

§  432  (I)   In  General. 

§  432  (4)  Documentary  or  Record  Evidence. 

§  432  (6)  Testimony    at    Preliminary    Examination,     Former 
Trial,  or  in  Other  Proceedings. 
§  432j^.  Introduction    of    Documentary    and    Demonstrative    Evi- 
dence. 
§  433.  Separation  and  Exclusion  of  Witnesses. 

§  433   (1)   Power  and  Duty  of  Court  to  InvfAe  Rule. 

§  433  (3)  Right  to  Except  Certain  Witnesses. 

§  433   (41^)  Enforcement  of  Rule. 

§  433  (5)  Effect  of  Violation  of  Rule. 
§  435.  Taking  Oral  Testimony  in  General. 
§  436.  Statement  by  Accused. 
§  437.  Offer  of  Proof. 

§  439.  Provisional  or  Conditional  Admission. 
§  440.  Effect  of  Admission. 

§  440  (>4)   In  General. 

§  440  (1)  Restriction  to  Special  Purpose  in  General 

§  440  (yi)  Limiting   Effect   of   Impeaching   Evidence. 
§  441.  Exclusion  of  Improper  Evidence. 
§  443J^.  Number  of  Witnesses. 
§  445.  Election  between  Acts. 

§  445  (1)  Right  to  Compel  Election. 

§  445  (2)  What  Constitutes  Election. 
§  446.  Order  of  Proof  in  Generaf 

§  447.  Admission  of  Evidence    Dependent  on  Preliminary   Proof. 
§  449.  Scope  of  Evidence  in  Rebuttal. 

§  450.  Admission  in  Rebuttal  of  Evidence  Proper  in  Chief. 
§  451.  Re-Opening  Case  tor  Further  Evidence. 

§  452.  In  General. 

§  453.  After  Close  of  Evidence. 

(D)  Objections  to  Evidence,  Motions  to  Strike  Out,  and  E^eptions 
§  458.  Time  for  Objection. 

§  460.  Suflfidency  and  Scope  of  Objection. 

§  460  (2)  General  or  Specific. 

§  460  (3)  Statements  of  Groun^is. 

§  460  (4)   Scope  and  Questions  Raised. 

§  460  (5)  Evidence  Admissible  in  Part. 
§  461.  Motion  to  Strike  Out. 

§  461   (1)  In  General. 
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§  461   (I'/i)  Necessity  of  Motion. 
.      §  461   (2)  Grounds  for  Motion. 

§  461   (3)   Necessity  of  Previous  Objection. 

§  461    (4)  Evidence  Admissible  in  Part. 

§  461   (5)   Evidence  Elicited  by  Party  Moving  to  Strike  Out. 
§  463.  Effect  of  Failure  to  Object  or  Except. 

(E)  Arguments  and  Conduct  of  Counsel, 
§  464.  Control  by  Court  in  General. 

§  464J-J.  Representation  of  Accused  by  Counsel. 

§  465.  Scope  and  Effect  of  Opening  Statement. 

§  466.  Presentation  of  Evidence. 

§  468.  Limiting  Scope  or  Time  of  Argument. 

§  469,  Statements  as  to  Facts,  Comments,  and  Arguments. 

§  470.  In  General. 

§  471.  Exhibits  and  Illustrations. 

§  475.  Matters  Not  Sustained  by  Evidence. 

§  476. Comments  on  Evidence  or  Witnesses. 

§  476  (K)  In  General. 

§  476  (1)   Inferences  from  and  Effect  of  Evidence  in  General. 

§  476  (7)  Forgery. 

§  476  (8)  Homicide. 

§  476  (11)  Violation  of  Liquor  Laws. 

§  476  (14)  Credibility  and  Character  of  Witnesses. 
§  478.  Coftiments  on  Failure  to    Produce  Witnesses  or  Evi- 
dence. 

§  479.  Comments   on   Character  or   Conduct  of    Accused   or 

Prosecutor. 
§  481.  Appeals  to  Sympathy  or  Prejudice. 

§  4«I   (1)  In  General. 

§  481   (2)  Reference  to   Frequency  of  Offenses  and  Appeals 
for  Enforcement  of  Laws. 

§  481   (3)  Appeals  to  Racial  Prejudices. 
§  484.  Retaliatory  Statements  and  Remarks. 
§  485.  Objections  and  Exceptions. 
§  486.  Action  of  Court. 

§  486  (1)  In  General. 

§  486  (4j^)  Comments  on  Evidence  or  Witnesses. 

§  486  (6)  Appeals  to  Sympathy  or  Prejudice. 

(F)  Province  of  Court  and  Jury  in  General. 
§  488.  Questions  of  Uw  or  of  Pact. 

§  489.  Questions  of  Law  in  General. 

§  490.  Preliminary  or  Introductory  Questions  of  Fact. 

§  490  (I)   Preliminary    Determination  of    Existence  of    Con- 
spiracy. 
§  490  (2)  Determination    of    Voluntary    Character    of    Con- 
fession. 
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§  490  (4)  Confessions,   Admissions,  and   Declarations. 

§  491.  Issues  of  Fact  in  General. 

§  495,  Weight  and  Sufficiency  of  Evidence  in  General. 

§  495   (1)   In  General. 

§  495  (2)  Confessions,  Admissions,  and   Declarations. 

§  495   (4)  Corroboration  of  Accomplices. 
§  496.  Credibility  of  Witnesses. 

§  496  (1)   In  General. 

§  496  (V/2)  Accomplices, 

§  498.  Uncontroverted  Evidence. 

§  499.  Inferences  from  Evidence. 

§  500.  Conflicting  Evidence. 

§  501.  Extent  of  Punishment. 

§  503.  Demurrer  to  Evidence. 
§  504.  Direction  of  Verdict. 

§  504  (1)  In  General. 

§  504  (2)  Of  Acquittal. 

§  504  (4)  When  Evidence  Affords  an   Inference   Adverse   to 
Accused. 

§  504  (5)  Of  Conviction. 
§  505.  Instructions  Invading  Province  of  Jury. 

§  506.  Authority  to  Instruct  in  General 

§  506^.  Comments  on  Facts  or  Evidence. 

§  508.  Credibility  of  Witnesses.     • 

§  .508  (1)   In  General. 

§  506  (3H)   Interest  or  Bias. 

§  508  (5)  Efl^ect  of  Willful  Falsehood. 

§  509.  Credibility  of  Accused. 

§  510.  — ' —  Inferences  from  Evidence. 

§  510  (1)  In  General. 

§  510  (2)   Intent  and  Malice. 

§  510  (4)   Flight. 
§  512.  Assumptions  as  to  Facts. 

§  512  (1)   In  General. 

§  512  (2)   Instructions  Assuming  Facts  in  General. 

§  512  (2yi)   Issues  and  Theories  of  Case. 

§  512  (3)  Intent  and  Malice. 

§  512  (i'/2)   Time  and  Place  of  Offense. 

§  512  (3Ha)  Facts  Connected  with  Crime  Charged  in  General. 

§  512  (4)  Admitted  or  Uncontroverted  Facts. 

§  512  (8)  Credibility  and   Impeachment  of   Witnesses. 

§  512  (8J^)  Truth,    Weight    or    Incriminating    Character    of 
Evidence. 

§  513.  Opinion  or  Belief  as  to  Facts. 

§  514.  Weight  and  Sufficiency  of  Evidence. 

§  514  (1)   In  General. 

§  514  (1>S)  Determination  That  There  Is  Some  Evidence. 
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§  514  (2)   Determination  That  There  Is  No  Evidence. 

§  514  (4)  Weight  of  Particular  Parts  of  Testimony. 

§  514  (5)  Directing    Verdict  or  Declaring'  Law  if  Jury    Be- 
lieve the  Evidence. 

§  514  (6)   Directing    Verdict    or    Declaring    Law    if    Certain 
Facts  Are  Found. 

§  514  (7)  Degree  of  Crime. 

§  514  (9)  Conflicting  Evidence. 

§  514  (12)  Confining  Jury  to  Consideration  of  Part  of  Evi- 
dence. 

§  514  (14)   Corroboration  of  Witness. 

§  514  (15j4)  Admissions  and  Declarations. 

§  514   (1?)  Defense  of  Insanity. 

§  514  (18)  Self-Defense. 

§  514  (IS'/i)   Reasonable  Doubt. 

§  516.  Determination  of  Questions  of  Law. 

§  5l6yi.  Apphcation  of  Law  to  Facts. 

(G)  Necessity,  Requisites,  and  Sufficiency  of  Instructions. 
§  518.  Issues  and  Theories  of  the  Case  in  General. 
§  519.  Elements  and  Incidents  of    Offense,  and  Defenses  in  Gen- 
eral. 

§  519  (1)   Defining  or  Describing  Offense. 

§  519  (2>4)  Reference  to  Indictment. 

§  519  (3)  Place  of  Offense. 

§  519  (4)  Intent,  Motive,  and  Malice. 

§  5ie  (5)  Defenses  in  General. 
§  S20.  'Insanity. 

§  520  (1)  In  General. 

§  520  (2)  Test  of  Accountability. 
§  522.  Alibi. 

§  522  (1)   Necessity  of  Special  Instructions. 

§  522  (2)   Requisites  and  Sufficiency  in  General. 

§  522  (4)   Effect  of  Failure  to  Prove. 
§  523.  Character. 

§  523  (1)   Necessity  of  Instructions. 

§  523  (i'/i)   Sufficiency  in  General. 

§  523   (4)  Effect  to  Generate  Reasonable  Doubt. 
§  523  (4a)  Good  Character  of  Itself.     , 
§  523   (4b)  Good    Character    in    Connection    with    Other 
Evidence. 

§  523  (5)  Effect  of  Bad  Character. 
g  524.  Rules  of  Evidence  in  General. 
§  525.  Statement  and  Review  of  Evidence. 
§  526.  Presumptions  and  Burden  of  Proof. 

§  526  (1)   Sufficiency  in  General. 

§  526  (3)   Sufficiency    of   Instructions  as    to  Presumption    of 
Innocence. 
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§  526  (6)   Insanity. 

§  526  (7)  Alibi. 

§  526  (10)  Flight  or  Surrender. 

§  526  (11)  Self-Defcnse. 
i  528.  Testimony  of  Accomplices. 

§  528  (1)  Correctness  and  Sufficiency  in  General. 

§  528  (2)  Extent  of  Corroboration  Required. 
I  529.  Admission  and  Confessions, 
i  530.  Determination  of  Sufficiency  of  Evidence  in  General. 

§  530  (1)   In  General. 

§  530  (2)  Reference  to  Policy  of  Law  and  Conviction  of  In- 
nocent Men. 

§  530  (3)  That  Jury  Are  Exclusive  Judges  of  Facts. 

§  530  (5)  Character  of  Evidence  in  General. 

§  530  (7)   Inferences  from  Evidence. 

§  530  (8)  Conflicting  Evidence. 

§  530  (9)   Degree  of  Proof  in  General. 

§  530  (II)   Proof  to  Satisfaction  of  Jury. 

§  530  (12)  Absolute  Proof. 

§  530  (13)   Matter  of  Defense  in  General. 

§  530  (14)   Insanity  or  Intoxication. 
}  531.  Purpose  and  EfTect  of  Evidence. 
(  532.  Circumstantial  Evidence. 

§  532  (2)  Direct  and  Circumstantial  Evidence. 

§  532  (3)  Form  and  Sufficiency  in  General. 

§  532   (5)   Degree  of  Proof  of  Circumstances. 
i  533.  Credibility  of  Witnesses. 

§  533  (1)  Evidence  Justifying  or   Requiring   Instructions. 

§  533   (2)   Sufficiency  in  General. 

§  533  (3)   Police  Officers,  and  Detectives. 

§  533  (7)   Interest  or  Bias. 

§  533  (8)  Effect  of  Impeaching  Evidence. 

§  533   (9)  Corroboration  of  Impeached  Witness. 

§  533  (10)  Effect  of  Willful  False  Testimony. 
f  534.  Credibility  of  Testimony  or  Statement  of  Accused. 

§  534  ( 1 )   Sufficiency  in  General. 

§  534  (2)   Reference  to  Interest  in  Event. 

§  534  (3)   Effect  of  False  Testimony. 
i  535.  Failure  of  Accused  to  Testify. 
i  537.  Reasonable  Doubt. 

§  537  (1)   Sufficiency  of   Definitions  of  Reasonable  Doubt   in 
General. 

§  537  (2)   Necessity  of   Instructions  Requiring  Proof  beyond 
Reasonable  Doubt. 

§  537  (3)   Sufficiency  of  Instructions  as  to  Proof  beyond  Rea- 
sonable Doubt. 

§  537  (4)   Instructions   Not  Requiring  Doubt  to  Be   Reason- 
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able. 

§  537  (6)  Moral  Certainty. 

§  hi?  (8)   Doubt  Which   Would   Influence  Action  in  Private 
Affairs.  • 

§  537  (11)   Probability  or  Supposition  of  Innocence. 

§  537  (12)  Possibility  of  Innocence. 

§  537  (13)  Doubt   Arising  from  Evidence  or  Want  of    Evi- 
dence. 

§  Si7  ( 14)   Doubt  upon  Any  Fact. 
^  539.  Principals  and  Accessories. 
\  542.  Punishment. 
\  543.  Manner  of  Arriving  at  Verdict. 

§  543  (I)   In  General. 

§  543  (2)   Doubt  of  Individual  Juror. 

§  543  (5)   Failure  of  Juries  to  Do  Their  Duty  in  Other  Trials, 
\  544.  Form  of  Verdict. 
j  546.  Definition  or  Explanation  of  Terms. 
\  547.  Written  Instructions. 
)  548.  Form  and  Language  in  General. 

§  548  (1)   In  General. 

§  548  (IJ^)  Reference  to  Other  Instructions. 

§  548  (2)   Use  of  Particular  Words  or  Terms. 
)  549.  Repetition- 
)  550.  Argumentative  Instructions. 

§  550  (1)   In  General. 

§  550  OH)  Duties  of  Jury. 

§  550  (2)  What  Constitutes. 
i  551.  Reading  or  Quoting  Authorities  or  Reported  Cases, 
i  553.  Confused  or  Misleading  Instructions.  / 

i  554.  Inconsistent  or  Contradictory  Instructions. 
I  555.  Undue  Prominence  of  Particular  Matters, 

§  555  (1)  In  General. 

§  555   (2)   Weight  and  Effect  of  Evidence  of  Particular  Facts 
in  General. 

§  555  (4)  Particular  Defensive  Circumstances. 

§  555  (5)  Credibility  of  Witnesses. 

§  555  (6)  Credibility  of  Accused. 
i  557.  Abstract  Instructions  in  General. 
i  5.S8.  A[4)lication  of  Instructions  to  Case. 

§  558  (I)   Applicability  to  Issues  in  General. 

§  558  (2)  Evidence  Justifying  Instructions  in  General. 

§  558  (3)  Matters  Not  Sustained  by  Evidence  in  General. 

§  558  (6)   Intent,  Malice,  and  Motive. 

§  558  (7)  Time  and  Place  of  Oflfense. 

§  558  (8)   Matters  of  Defense  in  General. 

§  558  (9)   Insanity  or  Intoxication. 

§  558  (12)  Testimony  of  Accomplice. 
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§  558  (14)  CircumsUntial  Evidence. 

§  558  (15)  Credibility  of  Witnesses. 
§  559.  Instructions  Excluding  or  Ig:noring  Issues,  Defenses,  or  Evi- 
•     dcnce. 

§  559  (1)  In  General. 

§  559  (2)  Assumption  as  to  Facts. 

§  559  (3)   Issues. 

§  559  (4)  Elements  and  Incidents  of  Offense. 

§  559  (6)  Testimony  of  Accomplices. 

§  559  (8)   Sufficiency  of  Evidence  and  Reasonable  Doubt. 

§  559  (11)  Principals  and  Accessories. 

§  559  (12)  Grade  or  Degree  of  Offense  and  Punishment. 
§  562.  Withdrawal  of  Instructions  or  Remarks. 
§  563.  Construction  of  Instructions  Given. 
§  564.  Inadvertent  Errors  and  Omissions. 

§  564  ( 1 )  Errors  in  General. 

§  564  (2)  Omissions. 
§  565.  Construction  and  Effect  of  Chaise  as  a  Whole. 
§  566.  Error  in  Instructions  Cured  liy  Withdrawal  or  Giving  Other 
Instructions. 

§  566  (1)   In  General. 

§  566  (15^)   Curing  Invasion  of  Province  of  Jury. 

§  566  {I'Asl)   Elements  and  Incidents  of  Offense  in   General. 

g  566  (I'/ih)   Intent.  Malice,  and   Motive. 

§  566  (2)  Matters  of  Defense. 

§  566  (Zyi)  Character. 

§  566  (4)  Weight  and  Sufluiency  of  Evidence. 
(H)  Requests  for  Instructions. 
§  567.  Necessity  in  General. 
§  568.  Further  or  More  Specific  Instructions. 

§  568  (,1)   In  General. 

§  568  (3)  Defenses. 
§  569.  Time  for  Asking  Instructions. 
§  570.  Form  and  Requisites  of  Requests. 
§  571.  Written  Requests. 
§  572.  Instructions  Already  Given. 

§  572  (1)  In  General. 

§  572  (2)   Elements  and  Incidents  of  Offense. 

§  572   (3)   Self-Defense. 

§  572  (4)   Presumptions  and  Burden  of  Proof. 

§  572  (4J^)   Sufficiency  of  Evidence  in  General. 

§  572  (5)  Reasonable  Doubt. 
§  573,  Erroneous  Requests. 
§  576.  Modification  by  Court. 

§  576  (1)   In  General. 

§  576  (2)   Necessity  of  Giving  in  Language  of  Requests. 
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§  578.  Noting  Disposition  of  Requests. 
(I)   Objections  to  Instructions  or  Refusal  Tfiereof,  and  Exceptions. 

§  582.  Time  for  Objection  or  Exception. 

§  583.  Sufficiency  and  Scope  of  Exceptions  to  Instructions  Given: 

§  584.  Sufficiency  and  Scope  of  Exceptions  to  Failure  or  Refusal 
to  Instruct. 
(J)   Custody,  Conduct,  and  Deliberations  of  Jury. 

§  585.  Separation. 

§  S86.  Taking  Papers  or  Articles  to  Jury  Room. 

§  588.  Instructions  after  Submission  of  Cause. 

§  SSSyi.  Communications  between  Judge  and  Jury. 

§  589.  Urging  or  Coercing  Agreement. 

§  590.  Manner  of  Arriving  at  Verdict. 

§  592.  Objections  and  Exceptions. 
(K)  Verdict 

§  595.  Polling  Jurors. 

§  599.  Codefendants. 

§  600.  Several  Counts. 

§  600  (^)  Construction.    Operation,  and    Sufficiency    of    Gen- 
eral Verdict. 
§  600  (3)  Acquittal    or    Conviction    under    One    of    Several 
Counts. 

§  602.  Sufficiency. 

§  603.  General  Verdict. 

§  605.  Specification  of  Offense  or  Grade  or  Degree  Thereof. 

§  606.  Assessment  of  Punishment. 

§  606H-  Surplusage. 

§  607.  Amendment  or  Correction. 

§  609.  — -  By  Jury. 

§  610.  By  Court. 

§  611.  Construction  and  Operation. 
(L)  Waiver  and  Correction  of  Irregularities  and  Errors, 

§  614,  Ruling  as  to  Admissibility  of  Evidence. 

§  615.  Rulings  as  to  Weight  and  Sufficiency  of  Evidence. 
I.  Motions  for  New  Trial  and  in  Arrest. 

§  618.  Grounds  for  New  Trial  in  General. 

§  622.  Disqualification  of  Jurors. 
§  623.  Misconduct  of  or  Affecting  Jurors. 

§  626j^.  Misconduct  of  Bystanders. 

§  627J^.  Verdict  Contrary  to  Evidence. 
§  628.  Newly  Discovered  Evidence. 

§  629.  In  General. 

§  630.  — :-  Diligence. 

§  631.  Application  for  New  Trial. 

§  633J4.  Statements,  Affidavits,  and  Testimony  of  Jurors. 

§  634. Affidavits  as  to  Newly  Discovered  Evidence. 
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§  635J4.  Determination. 

§  638.  Grounds  for  Arrest  of  Judgment. 
§  639.  in  General. 

§  639  (I)   In  General. 

§  639  (8)  Defects  in  Record. 

§  642.  Matter  Not  Apparent  of  Record  in  General. 

§  643.  Motions  in  Arrest  of  Judgment. 

XIV.  Jndgment,  Sentence,  and  Final  Oommitment. 

§  644,  Power  and  Duty  of  Court  in  General. 

§  648.  Sentence  of  Codefendants. 

§  649.  Calling  on  Defendant  to  Show  Cause  Why  Sentence  Should  Noi 

Be  Pronounced. 
§  650.  Requisites  and  Sufficiency  of  Sentence. 

§  651.  In  General. 

§  652.  Conformity  to  Verdict. 

§  654.  Entry  and  Record  of  Judgment. 

§  655.  Requisites  and  Sufficiency  of  Record  of  Judgment. 

§  655  (1)  Form. 

§  655   (2)   Matters  of  Substance  in  General. 

§  655   (3)  Description  of  Offense. 

§  655  (4)  Definiteness  and  Certainty  as  to  Punishment  or  Specifi- 
cation Thereof, 

§  655  (7)   Contradiction  of  Record. 
§  656.  Amendment  or  Correction  of  Record. 

§  656  ( 1 )  In  General. 

§  656  (2)  Time  for  Amendment. 

XV.  Appeal  and  Error,  and  Oertiorarl. 

(A)  Form  of  Remedy,  Jurisdiction,  and  Right  of  Review. 
§  660.  Nature  and  Scope  of  Remedy  in  General. 

§  661.  Constitutional  and  Statutory  Provisions. 
§  662.  Proper  Mode  of  Review. 

§  667.  Certiorari. 

§  668.  Successive  Appeals  or  Other  Proceedings. 
§  669.  Appellate  Jurisdiction. 

§  670.  Nature  and  Grounds  in  General. 

§  670'/2.  — :-  Courts  Invested  with  Jurisdiction. 

§  672.  Decisions  Reviewable. 

§  674.  Appealable  Judgments  and  Orders. 

§  674  (1)   In  General. 

§  674  (8)  On  Motion  for  New  Trial. 
§  676.  Right  of  Defendant  to  Review. 

(B)  Presentation  and  Reservation  in  Lower  Court  of  Grounds  of  Ke^ 


§  678.  Necessity  of  Objections. 

§  680.  In  Preliminary  Proceedings. 
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§  680  (2)   Summoning,     Impaneling,     and     Organization     of 
Grand  Jury. 

§  680  (3)  Arraignment  and  Plea. 

§  681.  Indictment  or  Information. 

§  681;^.  Jurisdiction  and  Venue. 

§  682.  Proceedings  at  Trial  in  General. 

§  682  (yi)   In  General. 

§  682  (2)  Course  and  Conduct  of  Trial  in  General. 

§  682  (4)  Summoning  and  Impaneling  Jury. 
§  683.  Evidence. 

§  683  (H)   tn  General. 

§  683  (1)  Admissibility  and  Materiality. 

§  683  (2)  Sufficiency  of  Evidence. 
§  685.  Instructions. 

§  685  (V/i)   Failure  to  Instruct  in  General. 

§  685   (2)  Necessity  of  Requests. 

§  685  (3)   Necessity  of  Written  Requests. 

§  687.  Verdict. 

§  688.  Scope  and  Effect  of  Objection. 

§  688  (1)   In  General. 

§  688  (2)  Necessity  of  Specific  Objection. 

§  688  (3)  Adding  to  or  Changing  Grounds  of  Objection. 
§  689.  Necessity  of  Motion  Presenting  Objection. 
§  690.  Necessity  of  Ruling  on  Objection  or  Motion. 
§  691.  Nece.'*sity  of  Exceptions. 

§  692.  In  General. 

§  694.  Review  of  Rulings  as  to  Indictment  or  Pleas. 

§  694^,  Review  of  Rulings  as  to  Continuance, 

§  695.  Review  of  Proceedings  at  Trial  in  General. 

§  696.  Review  of  Rulings  on  Evidence, 

§  697.  Review    of  Rulings  as  to    Arguments  or  Conduct   of 

Counsel. 

§  698.  Review    of   Instructions    and    Failure    or    Refusal    to 

Give  Instructions. 

§  698  (1)  In  General. 

§  698  (2)   Statutory  Provisions. 
§  699.  Scope  and  Effect  of  Exception. 

§  699  (1)   In  General. 

§  699  (2)  Necessity  of  Specific  Exception. 
§  699j^.  Exceptions  to  Decision  on  Motion  for  New  Trial  or  Ar- 
rest. 
(C)   Proceedings  for  Transferor  Cause,  and  Effect  TTiereof. 
§  701.  Proceedings  in  General. 
§  702.  Time  of  Taking  Proceedings. 

§  702  (I)   In  General.  , 

§  702  (4)  Effect  of  Delay. 
§  702J4.  Parties. 
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§  702j4a.  Announcement  or  AJlowance  in  Open  Court. 
§  702}^b.  Petition  or  Prayer. 

§  703.  Bonds  or  Other  Securities  to  Perfect  Proceeding. 
§  703}^-  Nature  of  Appeal. 
§  704.  Entry  or  Docketing. 

§  705.  Effect  of  Transfer  or  .Proceedings  Therefor. 
(D)  Record  and  Proceedings  Not  in  Record. 
§  707.  Matters  to  Be  Shown  by  Record. 
§  708.  Necessity  in  General. 

§  708  (1)   Proceedings  Sustaining  Judgment  or  Order  in  Gen- 
eral. 

§  708  (2)  Jurisdiction  of  Lower  Court. 

§  706  (7)   Indictment,  Information,  or  Complaint. 

§  708  (9)  Matters  Relating  to  Petit  Jury. 

§  708  (l£)   Proceedings  at  Trial  in  General. 

§  706  (13)  Verdict,  Judgment,  and  Sentence. 

§  708  (14)   Presentation  and  Reservation  of  Grounds  for  Re- 
view. 
§  710.  Scope  and  Contents  of  Record. 

§  710  (1)  In  General. 

§  710  (\yi)  Indictment.  Information  Or  Complaint. 

§  710  (3)   Motions. 

§  710  (4)  Arraignment  and  Plea. 

§  710  (7)  Instructions. 

§  710  (7>5)  Verdict,  Judgment  or  Sentence. 

§  710  (8)   Bill  of  Exceptions. 

§  710  (10)    Effect  of  I'lcorporating  Matters  of  Record  in  Bill 
of  Exceptions. 
§  711.  Bill  of  Exceptions. 
§  712.  Necessity. 

§  712  (I)   In  General. 

§  712  (I'/i]   Preliminary  Proceedings. 

§  712  (lyja)   Indictment,  Information  or  Complaint. 

§  712  (IJ^b)  Arraignment  and  Plea. 

§  712  (2)  Evidence. 

§  712  (3)  Matters  Relating  to  Petit  Jury. 

§  712  (4)   Instructions. 

§  712  (4>5)   New  Trial. 
§  713.  Form  and  Contents. 

§  713  (1)   In  General. 

§  713  (2)  Setting  Forth  Errors  or  Irregularities  in  General. 

§  713   (I'/i)   Showing  as  <o  Examination  and  Impeachment  of 
Witnesses, 

§  713   (2Via)   Setting    Forth  Errors    or    Irregularities  in    Ad- 
mission of  Evidence. 

§  713   (2>^b)   Setting  Forth  Errors  and  Irregularities  in   Ex- 
clusion of  Evidence. 
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§  713  (i'A)  Setting  Forth  Errors  and  Irregularities  as  to  In- 
structions. 

§  713   (4)  Setting  Forth  Objections,  Rulings,  and  Exceptions. 
§  713   (5)   Construction  of  Bill. 
§  714.  Settlement,  Signing,  and  Filing. 

§  714  (Yi)   In  General. 

§  714  (2)  Settlement,  Allowance,  or  Filing  after  Term. 

§  714  (3)  Time  Prescribed  or  Allowed. 

§  714  (4)   Compliance  with  Requirements  as  to  Time. 

§  714  (6)   Signature  by  Trial  Judge. 

§  714  (7)   Service. 

§  715.  Scope  and  Sufficiency. 

§  716.  Effect  of  Failure  to  Make. 

§  717.  Striking  Out. 

§  719.  Transcript  or  Return, 

§  719j-i.  Authentication  and  Certification. 

§  720.  Transmission  and  Filing. 

§  721.  Defects  and  Objections. 

§  722.  Amendment  or  Correction. 

§  722  C/i)   Power  to  Amend  and  Correct  Errors. 

§  722  (1)   Defects  Amendable. 

§  722  (4)  Certiorari  to  Bring  up  Record. 
§  723.  Conclusiveness  and  Effect. 

§  723   (1)   Conclusiveness  of  Record  in  General. 

§  723  (2)4)  Conclusiveness   of    Bill  of    Exceptions,   Case   or 
Statement  of  Facts. 
§  724.  Impeaching  or  Contradicting. 
§  725.  Questions  Presented  for  Review. 

§  726.  .  In  General. 

§  727.  Preliminary  Proceedings. 

§  728.  Indictment  and  Pleas. 

§  729.  Venue  or  Change  of  Venue. 

§  729yi.  Continuance  or  Refusal  Thereof. 

§  730.  Conduct  of  Trial  in  General. 

§  730  (1)   In  General. 

§  730  (2)  Argument  and  Conduct  of  Counsel. 
§  731.  Admissibility  of  Evidence. 

§  731  (1)  In  General. 

§  731   (2)   Necessity  of  Setting  Forth  Evidence  Excluded. 

§  731   (3)   Necessity  of  Setting  Forth  Evidence  Admitted. 

§  731    (4)  Necessity  of  Setting  Forth  All  the  Evidence. 

§  731   (5)   Necessity    of  Setting  Forth    Grounds  of    Admissi- 
bility. 

§  731   (5j^)  Necessity  of   Showing   Purpose  of  Evidence. 
§  732.  Sufficiency  of  Evidence. 

§  732  (1)   In  General. 

§  732  (2)  Necessity  of  Setting  Forth  All  the  Evidence. 
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§  732  (2yi)  Necessity  of  Recital  or  Certificate  That  All  the 
Evidence  Is  Included. 
§  733.  Instructions,  and  Failure  or  Refusal  to  Give  Instruc- 
tions. 
§  733  (1)  in  General. 

§  733  (3)  Necessity  of  Setting  Forth  Evidence  to  Review  In- 
structions Refused. 
§  733  (4)  Necessity  of   Setting  Forth  Instructions    Given   or 

Refused. 
§  733  (5)   Necessity  of  Showing  Request. 

§  7331^.  Verdict. 

§  734.  Grounds  for  New  Trial. 

§  737.  Matters  Not  Apparent  of  Record. 

(E)  Asaignment  of  Errors  and  Briefs. 
§  738.  Assignments  of  Error. 

§  739.  Briefs. 

(F)  Dismissal,  Hearing,  and  Rehearing. 
§  740.  Dismissal. 

§  741.  Rehearing. 
(0)  Review. 

§  742.  Scope  and  Extent  in  General. 

§  742  (1)  Matters  or  Evidence  Considered. 

§  742  (2)  Questions  Considered  in  General. 

§  742  (3)  Rulings  on  Motion  for  New  Trial. 

§  742  (3>^ )   Rulings  as  to  Summoning,  Impaneling,  or  -  Selec- 
tion of  Jury. 

§  742  (3>ia)  Theory    and    Grounds   of    Decision    in    Lower 
Court. 
§  743.  Parties  Entitled  to  Allege  Error. 

§  744.  In  General. 

§  745.  Estoppel. 

§  /45   (2)   Instructions. 

§  745  (3)  Admission  of  Evidence. 

§  745  (4)  Exclusion  of  Evidence. 

§  74.5  (5)  Conduct  of  Trial. 
§  746.  Amendments. 

§  747.  Additional  Proofs  and  Trial  De  Novo. 
§  748.  Presumptions. 
§  749.  In  General. 

§  749  (I)   In  General. 

§  749  (2)   Burden  of  Showing  Error. 

§  750.  Matters  Shown  by  Record. 

§  751.  Facts  or  Proceedings  Not  Shown  by  Record. 

§  751   (I)  Complaint,  Warrant,  and  Preliminary  Examination. 

§  751   (2)  Organization  and  Proceedings  of  Grand  Jury, 
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§  751   (4)  Arraignment  and  Pleas. 

§  751    (6)   Selection  and  Impaneling  of  Jury. 

§  751   (7)  Preliminary  Proceedings. 

g  751  (8)   Conduct  of  Trial  in  General. 

§  751   (10)   Reception  of  Evidence. 
§  751   (10a)   In  General. 
§  751   (10b)  Admissions  and  Confessions. 
§  751   (10c)  Competency  of  Witnesses. 

§  751   (11)  Sufficiency  of  Evidence. 

§  751   (12)   Instructions. 

§  751   (13)  Verdict. 

§  751   (14K)  New  Trial  and  Arrest  of  Judgment. 

§  751   (15)  Proceedings  for  Review. 
I  752.  Discretion  of  Lower  Court. 

I  753.  In  General. 

J  754.  Preliminary  Proceedings. 

J  755.  Amendments  and  Rulings  as  to  Indictment  or  Pleas 

J  757.  Continuance. 

I  758.  Conduct  of  Trial  in  General. 

J  759.  Reception  of  Evidence. 

§  759  (1)   in  General. 

§  759  (2)   Competency  of  Witnesses. 

§  759  (3)  Order  of  Proof. 

§  759  (4)  Examination  of  Witnesses. 

§  759  (5)  Separation  and  Exclusion  of  Witnesses. 
J  752.  New  Trial. 

§  762  (1)  In  General. 

§  762  (3)  Newly  Discovered  Evidence, 
i  763.  Questions  of  Fact,  Verdicts,  and  Findings. 
I  764.  In  General. 

§  764  ( 1 )  Power  or  Duty  to  Review  in  General. 

§  764  (2)  Conclusiveness    of   Findings    on  Preliminary    Pro- 
ceedings in  Conduct  of  Trial  in  General. 

§  764  (4)  Reception  of  Evidence. 
\  765.  Conclusiveness  of  Verdict. 

§  765  (1)  In  General. 

§  765  (2)  Weight  of  Evidence  in  General. 

§  765  (3)  Conflicting  Evidence. 

i  766.  Approval  of  Verdict  by  Trial  Court. 

[  767.  Harmless  Error. 

i  769.  Presumption  as  to  Effect  of  Error. 

§  769  (1)   In  General. 

§  769  (3)   Rulings  as  to  Evidence. 

i  772.  Preliminary  Proceedings. 

i  773.  Conduct  of  Ttial  in  General. 

§  773  (2)   Drawing  and  Summoning  Jury, 

§  773   (3)  Impaneling  Jury  in  General. 
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§  77i  (5)   Remarks  of  Judge. 

§  773  (6)  Conversations  between  Judge  and  Attorney. 
§  774.  Rulings  as  to  Indictment  or  Pleas. 

§  774  (1)   Rulings  on   Indictment    or  Information  C<»itaining 
Several  Counts. 

§  774  (2)  Motion  to  Quash  or  Strike  Out. 

§  774  (4)   Plea  or  Demurrer. 
§  775.  Rulings  as  to  Evidence  in  General. 

§  775  {Yz)   Prejudice  to  Rights  of  Accused  in  General. 

§  775   (2)  Rulings  as  to  Competency  of  Witnesses. 

§  775   (3)  Rulings  on  Motion  to  Strike  Out  Evidence. 
§  776.  Admission  of  Evidence. 

§  776  (1)   In  General. 

§  776  (2)   Curing  Error  by' Facts  Established  Otherwise. 

§  776  (3)  Curing  Error  by  Facts  Admitted  by  Defendant. 

§  776  (4)  Curing  Error  by  Evidence  Being  Made  Proper  Sub- 
sequently, 

§  776  (5)  Curing  Error  by  Withdrawal,  Striking  Out,  or  In- 
structions to  Jury. 

§  776  (6)  Errors  Favorable  to  Accused, 

§  776  (7)  Opinion  Evidence. 

§  776  (8)  Evidence  of  Other  Offenses. 

§  776  (9)  Acts,  Admissions,  Declarations,  and  Confessions  of 
Accused. 
§  777.  Exclusion  of  Evidence. 

§  777  (1)   In  Qeneral. 

§  777  (2)  Curing  Error  by  Other  Evidence  of  Same  Fact. 

§  777  (3)  Prior  or  Subsequent  Admission  of  Same  Evidence. 

§  777  (4)  Prior  or  Subsequent  Examination  of  Same  Witness. 
§  778.  Examination  of  Witnesses. 

§  778  ( 1 }  Rulings  on  Questions  in  General. 

§  778  (2)   Error  in  Question  Cured  by  Answer. 

§  778  (3)  Error  in  Question  Not  Answered. 

§  778  (5)  Cross-Examination. 
.     §  778  (6)  Error  Cured  by  Rulings  and  Instructions  of  Court. 

§  779.  Arguments  and  Conduct  of  Counsel. 

§  780.  Instructions. 

§  780  (1)   In  General. 

§  780  (2)   Instruction  as  to  Evidence. 

§  780  (4)   Inapplicable  to  Issue  or  Evidence. 

§  780  (5)  Errors  Favorable  to  Defendant. 

§  780  (6)   Effect  of  Verdict  or  Determination. 
,    §  780  (7)   Instructions  as  to  Punishment. 

§  780  (8)  Oral  Instructions. 
§  781.  Failure  or  Refusal  to  Give  Instructions. 

§  781    (1)   In  General. 

§  781   (3)  Effect  of  Verdict  or  Determination. 
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§  782.  Verdict  or  Findings. 

§  783.  Sentence  and  Judgment. 

§  784.  Error  Waived  in  Appellate  Court. 
§  785.  Decisions  of  Intermediate  Courts, 
§  785 J^.  Subsequent  Appeals. 
(H)    Determination  and  Disposition  of  Cause. 
§  786.  Affirmance. 
§  789.  Reversal. 
§  790.  In  General. 

§  790  (1)  Grounds  in  General. 

§  790  (2)  Statutory  Provisions. 

§  790  (3)  Technical,  Formal,  or  Trivial  Defects  or  Errors. 

§  792.  Directing  Judgment  in  Lower  Court. 

§  793.  Ordering  New  Trial. 

§  795.  Mandate  and  Proceedings  in  Lower  Court. 
XViL  Punishment  and  Prevention  of  Crime. 

§  802.  Extent  of  Punishment  in  General. 

§  802  (1)  Operation  and  Effect  of  Statutes  Prescribing  Pun- 
ishment. 

§  802  (2)  Power  of  Courts  to   Impose   Particular   Kinds   of 
Punishment. 
§  802^.  Cumulative  Sentences. 
§  805.  Term  of  Imprisonment. 
§  806.  Place  of  Imprisonment. 

Cross  References. 

See   the   title  CRIMINAL  LAW,  vol.  4,   p.   1.  and  references  there  given. 

In  addition,  see  ante.  APPEAL  AND  ERROR;  ARREST;  BAIL;  COSTS; 
COURTS;  post,  GRAND  JURY;  HOMICIDE;  INDICTMENT  AND  INFORMA- 
TION; STATUTES;  WITNESSES. 

As  to  costs  in  criminal  prosecutions,  see  ante,  COSTS.  As  to  tines,  see  post, 
FINES.  As  to  grand  juries  and  inquisitions  by  them,  sec  post,  GRAND  JURY. 
As  to  proceedings  for  discharge  from  imprisonment  by  habeas  corpus,  see  post, 
HAB£.\S  CORPUS.  As  to  findings  and  requisites' of  indictments  or  other  accusa- 
tions, objections  thereto  and  motions  to  quash,  etc.,  see  post,  INDICTMENT  AND 
INFORMATION,  As  to  responsibility  for  criminal  acts  of  particular  persons,  see 
post,  INFANTS;  INSANE  PERSONS,  and  other  specific  titles.  As  to  affect  of 
adjudication  of  acquittal,  conviction,  judgment  or  sentence,  see  post,  JUDGMENT. 
As  to  guaranty  of  trial  by  jury,  see  post,  JURY.  As  to  pardon  or  commutation  of 
sentence,  see  post,  PARDON. 


I.    NATURE    AND    ELEMENTS     OP 
CRIME    AND    DSFKNSES    IN    GEN- 
ERAL. 

S  ^-  Power  to  Defioe  and  Punish  Crime. 
Sutes.  —  It  is  within  the  power  of  the 
legislature  to  make  guilty  of  vagrancy 
persons  engaged  in  unlawful  callings, 
such  a9  keeping  a  gambling  house.  Bran- 
non  V.  State,  12  Ala.  App.  189,  67  So.  634, 


certiorari  denied  in  191  Ala.  39,  67  So.  1007. 
g  i.  Statutory  Provisions. 

See  generally  post,  STATUTES. 
§  8.  —  Repeal. 

Under  Code  1007,  §  7808,  a  prosecution 
for  a  virilation  of  a  statute  is  not  de- 
stroyed by  the  repeal  of  the  act  after  con- 
viction thereunder.  Qalsam  v.  State,  13 
Ala.  App.  253,  69  So.  226. 
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I  7.  Crimliul  Intent  mnd  Malice. 
{  S. In  General 

The  criminal  "intent"  which  is  the  pur- 
pose to  use  a  particular  means  to  effect 
ihe  result  anrl  .nccomplish  the  purpose 
differs  from  "motive,"  which  is  the  power 
impelhng  action  to  a  definite  result.  Jones 
V.  State,  13  Ala.  App.  10,  6S  So.  690. 
i  B. Acts  Prbhibited  bj  Statute. 

The  rule  that  a  wrongful  act  and  a 
wrongful  intent  must  cr>ncur  to  consti- 
tute a  crime  docs  not  ^eny  to  the  state 
the  power  to  create  and  define  as  a  crime 
the  mere  doing  of  an  act  which  but  for 
the  statute  would  not  be  an  oflfense. 
State  V.  Southern  Exp.  Co.  (Ala.).  75  So. 
343. 
i  10. Hotive. 

Definition.  —  "Motive"  is  an  induce- 
ment or  that  which  leads  or  tempts  the 
mind  lo  do  or  commit  the  crime  charged. 
Spicer  V.  Stati-.  18b  Ala.  9,  65  So.  972. 

NeceMity.  —  Ward  v.  Sute.  182  Ala. 
1.  63  So.  703.  See  the  title  CRIMfNAL 
LAW.  §  10,  vol.  4,  p.  45. 

Intent  Diitingufihed  from  Motive. — The 
criminal  ''intent"  which  is  the  purpose  to 
use  a  particular  means  to  effect  the  re- 
sult and  accomplish  the  puipose  differs 
from  the  motive  which  is  the  power  im- 
pelling action  to  a  definite  result.  Jones 
r.  Slate,  13  Ala.  App.  10,  69  So.  «90. 

Necessity  of  Havinf  Relation  to  Act 
Charged.— The  motive  attributed  to 
ciised  can  not  be  imagined  or  speculated 
upon  but  must  have  some  relation  tn  the 
act  charpcd  accnrding  to  known  r 
and  principles  of  human  conduct,  o 
can  not  be  considered  a  ligitimate  part  of 
the  proof.  Spicer  v.  Stnte,  188  Ala.  9,  65 
So.  972. 
i  14^.  Different  Offenses  in  Same  Trans- 

A  conviction  of  dcfeii'lanl  lor  carrying 
a  concealed  pistol  and  "f  public  drunk- 
enness 'm  not  to  be  rc^arJ'd  as  a  con- 
viction of  two  offenses  for  one  act.  where 
therr  was  evidence  of  separate  acts  con- 
stituting  the  two  offenses.  Boatner  v. 
State,  a  .Ala.  App.  3fii,  aj  So.  33. 
8  14^a.  Defenses  in  General. 

"AlibL" — An  "alibi"  is  a  general  tra- 
verse of  the  material  averment  of  the  in. 


diclment  that  the  defendant  commilltd 
the  crime  charged  against  him.  Ragsdalt 
I-.  State,  12  .^a.  App.  1.  67  So.  793. 

Inconsistent  Defenses.  —  Accused  tnij 
set  up  inconsistent  defenses.  Love  r.  Swie    ' 
(Ala.  App.).  75  So.  189. 
§  17.  Entrapment. 

Sale  of  Liquor  Induced  by  Officer.  — 
Accused  held  guilty  of  violating  the  liquor 
law,  though  the  sale  was  induced  oy  in 
officer.  Swope  v.  State,  12  Ala.  App.  497. 
68  iSo.  562,  cited  in  note  in  Ann,  Cis, 
1916C,  732. 

Abstraction  of  Examination  Papers  In- 
duced by  Medical  Examiner.— Where  a 
state  medical  examiner,  through  an  agert 
entrapped  defendant,  an  employee  abont 
the  Stale  Capitol,  into  entering  bis  office 
and  abstractinir  therefrom  the  exan- 
ination  papers  of  the  agent,  the  defendant 
was  not  guilty  of  burglar}.  Adams  r. 
State,  13  Ala.  App.  330,  66  So.  3S7. 

Erroneous  Instruction.  —  Instruction 
that  if  the  jury  believe  that  the  slate's 
witness  sought  to  entrap  the  defendant 
into  violating  the  law  they  must  acquit  is 
properly  refused,  the  mere  fact  that  de- 
fendant yielded  to  solicitation  of  ■  wit- 
ness for  the  state  being  no  justification. 
Strother  V.  State  <Ala.  App.).  7!  So.  564. 
§  SI.  Attempts. 

Definition.— Burton  v.  State,  8  Ala.  App. 
295,  62  So.  394.  See  the  title  CRIMINAL 
LAW.  iS  21,  vol    4.  p.  48. 

At  Common  Law.^Burton  t:  Stale,  S 
Ala.  App.  295,  62  So.  394.  See  the  title 
CRIMINAL  LAW,  S  21,  vol.  4,  p,  48, 

III.  PARTIES  TO  OFFENSES. 

for 

§   33.   Principals,    Aiders,    Abettors,   and 
Accomplices    in    General. 

An    "accomplice"    is    an    associate    to 

crime,  a  partner  or  partaker  in  guilt,  and 

includes  all  parttceps  criminis.   Dardcn  :'. 

State.  12  Ala.  App.  113.  6S  Sc.  550. 

IV.  JURISDICTION. 

As  jurisdiction  being  an  element  of 
former  jeopardy,  see  post.  "Jurisdittion 
of  Conit."  S  84.  As  to  jurisdiction  of  pre- 
liminary proceedings,  see  post.  "Jurisdic- 
tion of  Preliminary  Proceedings,"  S  115. 
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As  to  appellate  jurisdiction,  see  post, 
"Appellate  Jurisdiction,"  §  669.  As  to 
necessity  of  showing  in  record  on  appeal, 
tee  post,  "Jurisdiction  of  Lower  Court," 
S  70S  (2). 

S  ST.  CoMtitntional  and   Statutory   Pro- 
visions. 
S  n  OA)  In  GcneraL 

The  creation  of  the  inferior  criminal' 
court  by  Loc  Acts  1913,  p.  3P1,  approved 
September  16,  1915,  shows  intent  to  thus 
modify  the  consolidation  of  court  of  rec- 
ord into  the  circuit  court  'by  Acts  1915, 
p.  il9,  approved  August  16,  1915.  State 
V.  itawkins  (Ala.),  74  So.  237. 
S  S7  (B)  Effect  of  Statnte  Conferring 
Jurisdiction  on  Another  Conrt. 

Since  the  inferior  criminal  court 
created  by  Inferior  Criminal  Court  Act 
does  not  occupy  the  same  field  as  the 
county  court,  re-established  by  the  County 
Court  Act,  §  6,  repealing  all  laws  in 
conflict  therewith,  does  not  repeal  the 
"  Inferior  Criminal  Court  Act.  State  v. 
Hawkins  (Ala.1.  74  So.  »S7. 
S  40.  Jurisdiction  of  Justices  of  the  Peace, 

Police  Justices,  and  Other  OfBcert. 
I  40  (1)  Criminal  Jurisdiction  in  General. 

Code  1907,  §§  7534-7515,  are  not  only 
the  source,  but  a  limitation,  of  the  au- 
thority of  a  justice  as  to  an  offend  of 
which  he  has  not  final  jurisdiction.  State 
V.  Bush,  12  Ala.  App.  309,  68  So.  492. 
f  40  (S)  Jnrisdiction  of  Offense. 

Application  of  Code  19CT.  §  6311— Juris- 
diction of  a  justice  of  the  peace  is  limited 
by  Code  1907,  S  8733  to  offenses  named 
therein,  and  §  6311,  permitting  con- 
viction of  attempt  to  commit  offenses, 
does  nnt  apply.     Johnson  v.  State   (Ala. 

App.),    75   So.   2T0. 

Power  to  Convict  of  Attempt  to  Com* 
mit  Felony.— Under  Code  1907,  §  6733.  a 
justice  of  the  peace  having  no  jurisdiction 
of  a  felony  can  not  try  a  defendant  for 
assault  with  intent  to  murder  and  convict 
of  attempt  to  commit  an  assault.  John- 
ion  V.  State  (Ala.  App.),  75  So.  ^70. 
§  40  (S)  Effect  of  Conferring  Jurisdiction 
on  Other  Courts  of  Same  Grade. 

The  express  provision  of  Code  1907,  § 
C703,  'hat  a  prosecution  at  county  court 


may  be  begun  by  affidavit  taken  befoie  a 
justice  of  peace  of  county  and  warrant 
made  returnable  to  the  ciunly  court  is  not 
affecicl  by  tfie  fact  of  '  the  concurrent 
jurisdiction  of  the  justice  and  county 
court.  Ahlrichs  v.  Rollo  (Ala.),  76  So. 
37. 

No  Conflict  between-  §§  6703  and  6TSS, 
Code  1007.— There  is  no  conflict  between 
Code  1M7,  5  6703.  providing  that  a  pros- 
ecution before  county  court  may  be  begun 
by  affidavit  taken  before  a  justice  of  the 
peace  of  county,  and  warrant  made  re- 
turnable to  county  court,  and  |  6738,  pro- 
viding that  in  all  trials  before  a  justice 
of  the  peace  of  causes  within  his  juris- 
diction he  must  determine  law  and 
facts  without  jury  and  award  punishment. 
Ahlrichs  v.  Rollo  (Ala.),  76  So.  37. 
§  41.  Jurisdiction  of  Offense. 
§  48. In  General. 

Jurisdiction  of  the  offense  and  of  the 
person  must  concur  to  authorize  a  court 
of  competent  jurisdiction  to  proceed  to 
final  judgment  in  a  criminal  prosecution. 
Sherrod  r.  State,  1*  Ala.  App,  57,  71 
So.  76. 
§  48. Nature  or  Grade  of  Offense. 

Offense  Charged.  —  It  is  the  offense 
charged  which  determines  the  grade  of 
the  offense,  and  whether  the  county  judge 
has  jurisdiction  to  proceed  with  trial  or 
merely  to  sit  as  a  committing  magistrate. 
Graham  v.  State,  11  Ala.  App.  113,  65  So. 
717. 

Jurisdiction  of  County  Court.  —  Under 
Code  1907.  ^  R70O,  C'ving  county  court 
original  jurisdiction  of  misdemeanors,  it 
has  final  jurisdiction  of  prosecution  for 
theft  of  bowl  worth  $5,  where  .complaint 
charges  theft  of  bowl  and  otner  himse- 
hold  articles,  ot  value  aggre^atin?;  $3ri.50, 
and  bowl  was  stolen  at  different  time 
from  other  articles.    Coster  v.  State  (.Ala. 

App.).   76   So.  475. 

§  47.  Mode  of  Acquiring  Jurisdiction. 

Circuit  Court— A  circuit  court's  convic- 
tion of  petit  larceny,  not  based  on  indict- 
ment or  appeal  from  a  lower  court,  is 
erroneous  Russau  V.  State  (Ala.  App.), 
72   So.  596. 

The  circuit  court's  jurisdiction  attaches 
in  petit  larceny  cases  only  by  indictment 
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of  ^ranil  jury  of  that  court  or  by  appeal 
from  some  co'irt  over  which  the  circuit 
court  exercises  appellate  jurisdiction. 
Kussaii  V.   State  fAla.  App.).  72  So.  5a6. 

SufEciency  ot  Bail  Bond  Requirina; 
Appemrance. — A  bail  bond  requiritig 
ct:scd  to  appear  in  the  circuit  court  to 
answer  the  charge  of  violating  the  pro- 
hibition law  wrts  siiHicient  to  give  the 
circi'it  court  uirisdiction  to  try  the  case. 
Lee  V.  State,  10  Ala.  App.  191.  64  So.  637. 

Under  Code  1S07,  §  73H.— Where  com- 
plaint was  made  against  the  accused  and 
warrant  of  arrest  issued,  and  the  defend- 
ant was  arrested  and  admitted  to  bail,  and 
return  of  the  warrant  made  to  the  city 
court,  its  jurisdiction  over  the  offense 
and  the  person  was  complete,  under  Code 
1007.  g  T3r.O,  providing  that  a  prosecution 
may  be  commenced  by  finding  an  indict- 
ment, issuing  a  warrant  or  binding  over 
the  defendant,  Shenod  r.  State,  U  Ala. 
App.  ."^7,   71  So    76. 

§  48.  Exercise  of  Jurisdiction  in  Genera). 

Priority  of  Juriidiction— "Taking  Co(- 
niisnce," — 'Tiking  cogniiancei"  as  be- 
tween courts  of  concurrent  jurisdiction, 
means  that  the  first  co'irt  must  have  ac- 
quired jiirI<;dictJon  of  the  person  in  per- 
sona! and  criminal  artiins  before  !he  rule 
of  exclusion  of  jurisdiction  of  another 
court  applies,  Shcrrod  v  State.  197  Ala. 
2e6,  T3  So.  540. 

Same — Effect  of  First  Taking  Cogni- 
lance. — Where  two  courts  have  con- 
current jurisdiction,  that  which  first  takes 
cognizance  of  the  case  may  retain  it  to 
the  exclusion  of  the  other,  and  no  other 
court  can  interfere.  Shenod  ;•.  State,  14 
Ala.   App.  57,  71  So.  76. 

Same  —  Jurisdiction  of  the  Person. — 
Though  as  between  courts  of  concurrent 
jurisdiction  the  first  to  take  cognizance 
of  an  offense  acquires  jurisdiction  which 
it  may  retain  to  the  exclusion  of  the 
other,  where  one  issues  process  in  a  per- 
sonal or  criminal  action  and  the  other  ar- 
rests the  person,  that  having  jurisdiction 
nf  the  person,  though  aci]uired  by  arrest 
without  warrant,  may  proceed  to  judg- 
ment, and  its  judgment  is  a  complete  bar 
to  prosecution  in  the  other  for  the  same 
offense.  Shcrrod  t:  State,  197  Ala.  386, 
7a   So.   540. 

Same — Burden  of  Proof.— Where  com- 


plete jurisdiction  appears  in  tbe  cilT 
court,  the  burden  is  then  on  the  defeii<i- 
ant,  who  seeks  to  oust  its  jurisdiclioii, 
to  show  the  jurisdiction  of  the  offenK 
in  another  court  prior  to  the  attaching 
of  the  jurisdiction  of  the  city  court 
Shcrrod  v.  State,  14  Ala.  App.  ST,  TI 
So.  76. 

Same— Arreat  by  Police  before  Fracen 
from  City  Court— Tliat  the  accn^d  wis 
not  arrested  under  process  of  Ihf  city 
court  until  after  he  had  been  arrested  by 
city  police  and  had  giver,  bond  fir  hii 
.ippearanee  before  the  recorder,  doei  not, 
in  (he  absence  of  proof  of  iiling  of 
formal  accusation  in  the  recorder's  rourt 
deprive  the  city  court  of  jurisdiction. 
Sherrod  *,  State,  14  Ala.  App.  57,  Tl 
So.  76. 

Same — Conflict  between  City  and  Re- 
corder's Courts^ — Where  the  defendant's 
pleas  in  the  city  court  show  that  no 
formal  complaint  or  charge  was  mde  in 
the  recorder's  court,  and  that  hr  was  not 
called  to  appear,  nor  to  plead  until  aft<r 
he  had  been  arrested  and  admitted  to  bond 
in  the  city  court,  the  recorder's  court  had 
no  juri"!diction,  and  his  remedy  was  to 
plead  therein  the  pendency  of  the  prose- 
cution in  the  city  court.  Sherrod  i'.  Stat*. 
14  Ala.  App.  57,  71  So.  76.  . 

Courts    of    Concurrent     Jurisdictioii.-^    ' 
Haftnon  v.  Slate,  ?  Ala.  App.  311,  82  So. 
438.  See  the  title  CRIMINAL  LAW,  |  48. 

vol.  4,  p.  56. 

Arrests  without  Warrant— Jurifdiction 
of  Recorder's  Court. — That  city  police 
officers  were  authorized  by  slatiile  or  or- 
dinance to  arrest  offenders  without  war- 
rant and  commit  them  to  jail  does  not, 
in  the  absence  of  a  formal  accosatiou, 
constitute  exercise  of  the  jurisdiction  o( 
the  recorder's  court  over  the  offense  prior 
lo  his  appearance  ami  pleading,  whether 
the  offense  be  denounced  by  statute  or 
ordinance.  Sherrod  v.  State,  14  Ala.  App 
37,  71  So.  76. 

§  W.  Transfer  of  Causes. 
§  48   (1)  Where  Jurisdiction  of  Gty  and 
County   Court  Concurrent 
Failure  to  Transfer  Cause — Validity  of 

Judgment.— Harmon  v.  State,  R  Ala.  App. 
311,  62  So.  438.  Sec  the  title  CRIMINAL 
LAW.  5  40  (1),  vol.  4.  p.  36. 
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Right  to  Transfer  Cas«  by  Defendant.— 

Hirmon  v.  State,  8  Ala.  App.  311,  M  So. 
139.  See  the  title  CRIMINAL  LAW,  g  49 
(1),  vol  4,  p.  56. 

I  4S   (3)   Transfer   by    Creation   of   New 
Court. 
Tlioiigh.  when   th^?   indictment   was  re- 
turned to  the  circuit  court,  accused's  con- 
Mnl  to  a  transfer  was  necessary,  accused 
could  not  (Local  Act  Feb.  11,  1015.  having 
gone    into    effect    before    trial)    complain 
that   the   prosecution    was    transferred   to 
the  law   aid    equity    court    of     Marengo 
county.    Banks  v.  State,  13  Ala.  App.  41, 
,    69  So.  :i*2. 

V.  VENUE. 
(B)  CHANGE  OF  VENUE. 
i  M.  Ground  for  Change. 
i  n.  —  Local  Prejudice. 
Necestary    Showinc—Statntes.— Adams 

V.  Slate,  191  Ala.  5H.  Gi  So.  353.  See  the 
title  CRIMINAL  LAW.  §  63.  vol.  4,  p.  63. 
i  64.  Application. 

$  67. Affidavits  and  Other  Proofs. 

i  67  (I)  In  GeaeraL 

Burden  of  Proof.— Godau  v.  State,  179 
Wa.  37.  60  So.  908.  See  the  litle  CRIM- 
INAL LAW.  5  G7    (l).'vol.  4,  p,  64 

i  87  (3)  Weight  and  Effect  rf  Opposing 
Affidavits  or   Other   Evidence. 

Sufficiency  of  Evidence.— McCIa In  v. 
State,  1S2  Ala.  07.  62  So.  241.  See  the  title 
CRIMINAL  LAW,  §  67  f3),  vol.  4.  p.  65. 

Denial  of  Change  of  Venue  on  Second 
Trial  Not  Erroneona.— Adams  v.  State, 
IBl  Ata.  58,  61  So.  353.  See  the  title 
CRIMINAL  LAW,  §  67  (a),  vol.  4.  p.  6.',. 

VI.  LIMITATIONS      OF     PROSECU- 

TIONS. 
J  74.  LimitaiJoni  Applicable. 

Prosecution  for  larceny  from  the  per- 
son is  barred  unless  the  indictment  is 
found  within  three  years  from  commis- 
sion of  offense.  Lane  v.  State.  14  Ala. 
App.  40,  70  So.  982. 
i  78.  Commencement  of  Prosecution. 
§  80.  -.  '■  New  Proceedings  after  Dis- 
miscal  or  Failure  of  Original  Prose- 
Record    of     Entry—Bench     Notes     of 


Judge.— Under  Code  1907,  §  7351,  as  to 
suspension  of  litnitaiions  when  another 
indictment  is  ordered  to  be  preferred  in 
place  of  one  quashed,  and  §  7160,  requiring 
record  entry  thereof,  bench  notes  of 
judffe  disposing  of  first  indictment  were 
insufficient  as  recoid.  De  Bardelcben  v. 
State  (Ala.  App.).  77  So.  979. 

Same — Clerk's  Entry  after  Adjournment 
without  Order  of  Court— Under  Code 
1907,  g  735],  as  to  suspension  of  limitations 
when  another  indictment  is  ordered  to  be 
preferred  m  place  of  one  quashed,  and 
S  7160,  requiring  record  entry  there- 
of, entry  by  clerk  on  minutr  books  pur- 
porting to  be  an  order  quashing  the  first 
indictment  and  holding  defendant  to 
await  finding  of  another  indictment, 
made  after  adjournment  and  without 
order  of  court  therefor,  was  insufficient. 
De  Bardelcben  v.  State  (A!a.  App.>.  77 
So.  079, 

VII.   FORMER  JEOPARDY. 

§  81.  Constitutional  and  Statutory  Pro- 
visions. 
Defendant's  conviction  in  recorder's  or 
mayor's  court  <if  the  "city  of  violating 
prohibition  law  was'not  bar  to  prosecution 
for  same  cfFcnse  in  state  court;  Code  1907, 
§  1222,  making  judgment  in  recorder's 
court  bar  to  prosecution  .in  state  court, 
havine  been  amended,  by  Acts  1915,  p. 
724.  to.  cUminate  such  provision.  Retl 
V.  State  (Ala.  App.),  75  So.  ISl,  certiorari 
denied  in  Ex  pirte  Bell  (Ala.),  7C  So.  1. 

§  83.  E^ementfl  of  Former  Jeopsrdy. 
§  84  Jurisdiction  of  Court. 

Arxkngenent  before  Recorder  —  Subse- 
quent Prosecution  in  County  Court.  — 
Petitioner  charfied  before  the  lecnrder 
with  offenses  denounced  by  Code  1907, 
§g  6418,  6470,  misdemeanors  under  S 
6756,  held  entitled  to  discharge  from  cus- 
tody, under  S  1^21.  upon  being  subse- 
quentlj  prosecuted  for  the  same  offense 
in  the  county  court,  Hazelton  r.  State, 
13  Ala.  App.  24;!,  6S  So.  715;  Jacksin  v. 
State.  13  Ala.  App   684.  08  So.  1021. 

Conviction  of  Misdemeanor  before  Re- 
corder as  Defense  to  Felony.— Under 
Code  1907,  ?  1?21.  conviction  of  b  mis- 
demeanor in  a  rccord-'r's  court  held  not 
pleadable  as  a   defeni>c  to  nr   i-idictment 
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charging  a  felony.    Tar\ 
App-  1",  «t  So.  tfil. 


a  municipal  court, 
haviiiR  been  proeiireil  by  frau.'  and  tnis- 
representalion  or  eollusifi  of  defendant, 
doea  not  bar  prosecution  by  the  state. 
Torsy  V.  State  (.\!a.  App,),  7?  Po.  508. 
$  88. Jury  and  Oath. 

See  post,  "Discharge  of  Jury  without 
Verdict."  S   04 

An  aijreenient  between  cntmsel  that  a 
parttciilar  jury  shall  try  the  case  does  not 
amount  to  the  sek-ttion  of  a  iiiry  so  a;  to 
place  accused  in  jeopardy,  unless  the 
agreement  has  been  called  to  ihe  attention 
of  the  court  and  approved.  Curtis  v. 
Slate,  9  Ala.  App.  36,  fi3  So.  743. 
§  90.  Effect  of  Procefdinga  before  Jeop- 
ardy Attaches. 

§  81.  Preliininary  or  Summary  Pro* 

ceeditigf!. 

Proceedings  before  Court  without  Juris- 
diction.—M  arbcrry  V.  St-nte.  7  Ala.  App. 
58,  eo  So.  949.  See  the  title  CRIMINAL 
LAW.  5  01,  vol.  4:  p.  J4, 

Binding  Over  by  County  Judge  to  Grand 
Jury. — Where  accused,  upon  an  affi'lavit 
chari;in(r  assault  with  intent  lo  murder, 
«as  bound  over  by  the  ct'iinty  judge  to 
await  the  action  of  the  Rrand  jury,  and 
upon  trial  on  subsequent  indictment  was 
convicted  in  the  circuit  court  only  of 
a«<ianlt  and  battery,  held  that  the  hearidfi 
in  the  county  court  could  not  be  set  up 
in  arrest  as  former  jeopardy.  Graham  i'. 
Stale,  11  .\la.  .App,  113,  65  So.  717,  cited 
in  note  in  L.  R.  A.  i917A,  1236, 

Binding  Over  by  Magistrate  to  Grand 
Jury.  —  .\n  order  of  a  committing 
magistrate  binding  petitioner  over  lo  the 
grand  jury  of  the  law  and  equity  court 
did  not  bar  the  circuit  court  of  co-ordinate 
jurisdiction  to  entertain  jurisdiction  of  a 
further  prosecution  for  Ihe  same  offense. 
Ex  parte   Ross.  IB7  Ala.  16,  63  So.  7S2. 

§  av/i. Motion.  Demurrer,  or   Plea  in 

Abatement. 

Effect  of  Sustained  Plea  in  Abatement 
for  Misnomer.  —  Sustaining  plea  in 
abatement  allei^ins  a  mrsnamer  is  no  bar 
to  defendant's  trial  upon  the  merits  upon 


a  proper  indictment  or  afiida^'it  charging 
him  by  his  correct  name.  Hayes  :;.  bUte 
(.\la.  App.),  72  So.  577. 

Indictment  Qunshcd  on  Defeodam'i 
Motion.  —  One  who  has  been  arrai^neil 
and  pleaded  not  guilty  to  the  indict- 
nienl,  which  after  the  jury  was  swofo 
was  on  his  motion  quashed,  has  not 
been  put  in  jeopardy,  and  may  be  pfoi- 
ecuted  for  the  same  offence.  Curtis  v. 
State,  9  Ala.  App.  36,  63  So.  745. 
§  H.  Discharge  of  Jury  without  Vtt^O. 
§  96.  Consent  or  Fault  ol  AccnsetL 

A?  to  time  or  s'ape  of  prosecution  at 
which  jeop'Ji'dy  attaches,  see  ante.  "Effect    ■ 
of     Proceedings     before     Jeopardy    At- 
taches," §  90. 

Where  a  panel  was  quashed  and  a  jury 
discharged  en  defendant's  own  m-Miwi, 
after  he  had  pleaded  not  guilty  and  ibe 
jury  sworn,  it  was  no  bar  to  a  subsequent 
prosec'ition.  Pierce  v.  State,  c  Ala,  App. 
359,  63  So.  33,  cited  in  notes  in  L.  R-  A. 

1U16E,    1273,    Ann.  iCas.    1914B,    775. 

S  109.  Judgment  Reversed 
§  103.  ~ —  In  General. 

Where  •  former  conviction  was  annulled 
at  defendant's  instance,  his  plea  of  former 
jeopardy  was  without  merit.  SavaRt  i'- 
State.  12  Ala,  App,  llfl,  68  ,So.  498. 

Though  accused  has  served  part  of  a 
void  sentence,  the  appellate  court  m»y 
when  it  afhrms  a  conviction,  void  as  lo  the 
sentence,  correct  the  judgment  and  direct 
the  trial  court  to  impose  proper  sentence. 
State  I'.  Gunter,  11  Ala.  App.  399.  M  So. 
844;  S,  C„  11  Ala.  App.  679,  66  So.  846. 

illegal  Sentence.  —  Where  a  sentence 
was  illesal.  but  there  was  no  error  in  the 
record  prior  thereto,  the  court  of  appeals 
oroi/crly  reversed  as  to  the  sentence  and 
remanded,  so  that  a  proper  sentence 
could  be  pronounced;  it  not  putting  de- 
fendant twice  in  jeopardy  for  the  same 
offense.  Itx  parte  Adams,  187  Ala.  10.  65 
So.  514.  cited  in  note  in  L,  R.  A.  l9i5A, 
527,  denying  certiorari  Adams  v.  State,  9 
Ala,  App.  89.  64  So.  371;  Ex  parte  Minto. 
187  Ala.  671,  65  So.  516,  cited  in  note  in  L. 
R.  A.  IQlfiA.  527. 
§  lOHi.  Discharge  oo  Habeas  Coipos. 

Application  to  Judgment.  —  Code  1907, 
§  7035,  prohibiting  reimprisonment  where 
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oat  has  been  discharged  on  habeas  corpus, 
applies  only  to  a  legal  j-jdgtncnt.  and  not 
10  a  void  one,  which  can  be  collaterally 
aiUcke'l,  State  v.  Guiiter.  11  Ala.  App. 
3)9,  M  So.  644:  S.  C,  11  Ala.  App.  679,  66 
So.  am. 

Authoriiation  to  Impose  Proper  Sen- 
tence. —  Judge  of  city  court,  under 
whose  void  se-.tence  to  penitentiary  de- 
fendants had  suffered  imprisonment  be- 
fore Iheii'  discharge  on  habeas  ci)/piis, 
where  the  continuity  of  the  -prosecution 
had  bc<-n  preserved,  held  authorized  to 
impose  proper  sentence.  Ex  parte  Gunter, 
193  .\la.  4S6,  Ul>  So    442. 

Unauthoriied  Sentence  to  Penitentiary. 
— .^  discharge  on  habeas  corpus  from 
an  unauthorized  sentence  to  the  peniten- 
liiiry  upon  a- conviction  permitting  a  sen- 
tence only  to  hard  labor  for  county  was 
a  discharge  merely  from  custody  under 
void  sentence,  and  not  from  thf  penalty 
attached  by  law  for  the  offense  of  which 
defendant  had  been  legally  convicted.  Ex 
pane    Gunter.    19^    Ala.    486,    69    So.    44^ 

Reimpriaonment  under  Valid  Sentence. 
—  Nntwithsnnding,  under  Code  1907, 
I  1(i?.i,  acfused  was  released  on  habeas 
corpus  from  ait  illegal  sentence,  he  may 
be  reimprisoned  under  a  valid  sentence. 
State  f.  Gunter.  II  Ala.  App.  399,  66  So. 
844;  S.  C,  11  Ala.  App.  679,  66  So.  846. 
I  IM.  Conviction  of  Lower  as  Acquittal 
of  Hither  Grade  or  Degree  of  Offense 
Charged. 

Conviction  of  Manslanghter.. — Rigell  v. 
Stale,  S  \la.  App.  40,  Oa  ,So.  977.  See  the 
title  CRIMINAL  LAW,  §  105.  \ol.  4,  p. 


Where  the  jury  vnthout 
found  defendant  gitilty  of  manslanghter 
in  the  second  degree,  reiufal  to  receive 
the  verdict  and  compelling  the  iury  to 
retire  and  consider  the  higher  degrees 
was  a  violation  of  Const.  1901,  §  9,  re- 
lating to  former  jeopardy.  Hall  v.  State, 
12  Ala.  App.  48,  67  So.  739. 

A  conviction  or  acquittal  of  petit  lar- 
ceny, which  is  a  misdemeanor  under  Code 
1907,  S  7335,  would  be  a  bar  to  a  subse- 
quent prosecnlion  for  grand  larceny 
which  is  a  felony  under  §  73'i4  based 
on  the  same  act.  Buchanan  v.  State,  10 
Ala.  .\pp.  103.  66  So.  Zfii. 


Effect  of  Reversal  on  AppeaL — Rober- 

son  i:  State.  183  Ala.  43,  63  So.  837.  See 
the   title   CRIMINAL  LAW,  §   lOS,  vol. 

4,  p.  70. 

§  loe.  Identity  of  Offensei. 

§  107.  In  GeneraL 

Meaning      of     Same      Offense. — Under 

Const.  1901,  §  9.  declaring  that  no  person 
shall,  for  the  same  offense,  be 
twice  put  in  jeopardy,  accused,  to  plead 
foro'er  jeopardy,  must  show  that  the 
offense  charged  in  the  two  prosecutions 
is  the  same  in  law  and  in  fact,  for  the 
words  "same  offense"  mean  the  same 
identicnl  act  and  crime.  Johns  v.  State, 
13  Ala.  App.  283,  69  So.  250. 

NecesBity  of  Identity  of  Offenses. — In 
a  prosecution  for  violation  of  motor 
vehicle  law  in  failing  to  stop  and  give 
name,  etc.,  plea  of  former  jeopardy,  al- 
leging conviction  of  violation  of  a  city 
ordinance  for  reckless  driving,  held  bad 
since  offenses  were  not  the  same  either 
in  law  or  fact.  Woods  *.  State  (Ala. 
App.),  73  So.  120. 

Same— Former  Improper  IntroductioD 
of  Evidence  Supporting  J'resent  Charge^— 
To  have  been  in  former  jeopardy  a  de- 
fendant must  have  been  put  upon  trial  foe 
the  same  offence,  r-r  one  of  the  same  spe- 
cie>,  supportable  by  the  s:ime  evidence, 
or  else  the  one  crime  must  be  an  essential 
ingredient  of  the  other,  and  the  improper 
introduction  on  former  trial  of  evidence 
now  used  to  support  the  present  charge 
does  not  constitute  a  former  jeopardy. 
Brown  i'.  Tuscaloosa,  196  Ala.  475,  71  So. 
672. 

§  108.  Sufficiency  of  Pacts  Charged 

in    Second    Prosecution    to    Sustain 
Former  Prosecution. 

A  former  acquittal  is  no  bar  to  a  sub- 
Sf<iuent  prosecution,  unless  defendant 
could  have  been  convicted  upon  the  first 
indictment  upon  proof  of  the  tacts  averred 
in  the  second.  Brown  v.  Tuscaloosa,  196 
Ala.  475,  71  So.  672. 

g   110.  Different   Offenses   in  Same 

Act  or  Transaction, 
g  110  (1)  In  GeneraL 

See  ante,  "In  General,"  §  107. 

Splitting  Up  or  Subdividing  Single 
Crime.  —  A  single  crime  can  not  be  split 
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up  or  subdivided  Into  two  or  more  in- 
dictable offenses,  and  if  the  state  elects 
to  prosecute  a  crime  in  one  of  its  phases. 
it  can  not  afterwards  prosecute  the  same 
criminal  act  un<1er  color  of  another  nam;. 
Everage  v.  State,  14  Ala.  App.  106,  71  So. 

Bigamy  and  Unlawful  Cohabitation.  — 
Under  Code  1907.  §  6389,  previous  ac- 
quittal on  prosecution  for  'bigamous 
marriage  celebrated  in  Geortria  was  no 
bar  to  prosecution  for  unlawful  co- 
habitation with  the  bigamous  wife  upon 
returning  to  Alabama  Phillips  v.  State, 
13  Ala.  App.  32.S,  69  So.  3S6. 
§  110  <«)  Asaanlt  and  Other  Offenses. 

Assault  and  Battery  and  Assault  with 
Intent  to  KUL  —  Under  Code  1007,  §§ 
1821,  1222,  a  conviction  in  S  recorder's 
court  on  a  complaint  charging  assault  and 
battery  was  a  bar  to  a  subsequent  prose- 
cution under  a  complaint  Blleging  the 
same  facts  and  charging  defendant  with 
assault  with  intent  to  Itill:  the  judgment 
in  the  first  prosecution  being  a  judicial 
determination  that  the  crime  was  not  a 
felony.  Ex  parte  Ratley,  188  Ala.  107,  66 
So.  147,  reversing  judgment  Ratley  v. 
State,  11  Ala.  App.  104,  «9  So.  682. 

Previous  Conviction  of  Carrying  Pistol. 
—  A  conviction  for  assault  with  intent  to 
niurdcr  is  not  precluded  by  a  previous  con- 
viction (or  carrying  a  pistol  concealed 
about  neeiised's  person  or  on  premise; 
not  his  own,  on  theory  that  defendant 
had  previously  been  plnced  in  jeopardy. 
Cooper  v.  State  (Ala.  App.),  78  So.  624. 

§    110     (7)     Crimes     against     Different 

Where  a  man  kills  iwn  men  in  quick 
succession  with  a  formed  design 
each,  there  are  two  offenses,  but  wh 
killing  is  pursuant  to.  am 
of,  the  assault,  and  done  isnder  the  impulse 
of  the  same  design,  it  is  but  < 
Moss  r.  State  (Ala.  App.).  75  So. 

§    111.    ——    Offenses    against    Different 
Sovereignties  in  Same  Act  or  Trans- 
State  and  Municipality  —  Under  Code.— 
Under  Code   H107,  |§   1221,   1522.   a   con- 
viction   in    a    municipal    ccnrt    for    qiiar- 


eling,  using  profane  language,  or  acting 
n  a  disorderly  manner,  in  violation  of  an 
ordinance,  properly  pleaded  .ind  shoivn 
have  been  based  on  the  same  conduct, 
barred  a  prosecution  by  the  state  lor  in- 
sulting or  obscene  language  in  the  prcs- 
ncc  of  a  woman  in  violation  of  CoAt 
»07,  §  6317.     Cast  V.  State,  11  Ala.  App. 

77,  05  So.  718. 

A  conviction  for  the  violation  of  a  tnu- 
nicipjil  ordinance  is  a  bar  to  a  subsequent 
prosecution  for  the  commission  of  i 
felony  based  upon  the  same  act.  Ex  parte 
Ratley,  188  Ala.  107,  66  So.  147,  reversing 
judgment  Ratley  *.  State,  11  Ala.  App. 
104,  05  So.  fiS2. 

Same  —  State  Court  First  Acquiring 
Jurisdiction.  —  Conviction  or  acquittal  of 
viohtien  of  municipal  crdinance  ndrf  not 
to  bar  a  prosecution  in  a  state  court  uHer 
Code  1907,  £  1223,  where  such  prosecution 
was  pending  when  the  prosecution  ia  the 
municipal  court  was  instituted.  Gustin 
V.  State,  10  Ala.  App.  171.  65  So.  30S. 
certiorari  denied  in  Ex  parte  Gustin.  191 
Ala.  603,  eo  So.  1008. 

Same  —  Under  Amended  Code.  — 
Conviction  in  mimicipal  court  for  violation 
of  ordinance  is  not  pleadable  in  defense 
to  a  prosecution  for  the  same  offense  in 
state  court,  in  view  of  Acts  1915,  p.  7!4, 
amending  Code  1907,  g  .1222.  eliminating 
the  clause  in  the  former  law,  providing 
that  a  judgment  in  recorder's  court  is  a 
bar  to  a  prosecitrnn  for  the  same  offense 
in  a  state  couri,  since  the  same  act  may 
constitute  an  offense  both  against  the 
state  and  the  municipal  corporation,  each 
■of  which  may  punish  it  without  violation 
of  any  constitutional  principle.  Ex  parte 
Bell  (Ala.).  76  So.  i, 

§    lllH-     Particular      Classes    of 

Offenses. 

Selling  and  Keeping  for  Sale  Intoii- 
rating  Liquor.  —  Notwithstanding  Code 
1907.  §  12-'3,  providing  thai  when  any  one 
has  been  tried  by  any  municipal  court 
tor  a  misdemeanor  or  for  violation  of  an 
ordinance,  the  iudgmei-t  shall  bar  a  prose- 
cution for  the  same,  or  substantially  the 
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quillal  on  a  charge  of  selling  intoxicating 
liquor  in  violation  of  a  town  ordinance  is 
not  a  bar  to  a  subsequent  prusecution  of 
accused    on    the    charge    of    keepmg   or 
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having  in  his  possession  for  sale  intoxi- 
cating liquors  in  violation  of  siatr  law. 
where  a  conviction  on  the  subsequent 
charge  is  sought  on  the  same,  or  sub- 
stantially the  same,  evidence,  which  was 
insafficient  to  warrant  ^  conviction  of 
selling  intoxicating  liquor.  Johns  v. 
State,  13  Ala.  App.  ?81,  «B  So.  2riB. 

Justice's  Failure  to  Keep  Docket  and 
Eoibealement.  —  Conviction  of  justice 
under  Code  1907,  S  74B8,  providing  fines 
for  justice's  failure  to  keep  docket  and 
make  settlement,  is  vo  bar  to  his  prose- 
cution for  embezzlement  under  %  6838. 
Corbin  v.  State  (Ala.  App.),  74  So.  729. 

Larceny  nnrf  Other  OCfenKs.  —  A 
former  prosecution  for  bringing  a  stolen 
automobile  into  the  State  is  unavailable 
t»  a  pica  of  former  jeopardy  in  a  prose- 
cution for  bringing  a  ditTcrent  stolen  au- 
lomobile  into  the  state,  although  =n  facf 
both  the  acts  occurred  in  execution  of  a 
conspiracy  to  bring  stolen  automobiles 
into  the  state.    Whitehead  v.  State  (Ala. 

App.),   7.S   So.   467. 

VIII.    PRSLIMINARV    COMPLAINT, 

AFFIDAVIT,  WARRANT,  EXAMI- 
NATION, COMMITMENT, 
AND  SUMMARY  TRIAL.    . 
S   lis.   Juriaiiction    of    Preliit:inary   Prr>- 
cee^ings. 

As  to  pieliminary  or  summary  pro- 
ceedings affecting  former  jeopardy,  .see 
ante.   "Jurisdiction   of   Offense,"   g   41. 

Judge  of  the  inferior  court  of  Bes- 
semer, as  expressly  provided  by  Loc. 
Acis  1D15,  p.  1"4,  was  authori;ted  to  issue 
warrant  for  offense  of  carrying  conc<ialed 
weapons  returnable  before  circuit  court. 
Reese  r.  State  (Ala.  App.),  78  So.  4'Ki. 
}  116.  Preliminary  Complaint  or  Affidavit. 

As  to  complaint  or  afhdavit  on  sum- 
mary trial,  see  post,  "Complaint  or  In- 
formation   and    Plea,"    §    137. 

i  117. Requisites  and  Sufficiency. 

S  117  <l)  In  General. 

Necessity  of  Setting  Out  Facts  with 
Particularity.  —  Under  Code,  §  6703,  an 
affidavit  attempting  to  set  out  the  facts 
constituting  a  misdemeanor  must  do  so 
with  the  same  particularity  as  is  re- 
quired in  an  indictment.  Mazett  v.  State, 
II  Ala.  App.  317.  66  So.  871. 


Necessity  to  Allege  Company  as  Cor- 
poration or  Partnership.  —  An  afhdavit 
for  receiving  stolen  goods,  averring 
ownership  in  the  Seaboard  Railioad  Com- 
pany, is  insufficient,  where  it  is  not  alleged 
that  it  is  a  corpoiution  or  a  partnership, 
in  which  latter  case  the  names  of  the 
partner  should  also  be  alleged.  Mazett 
I'.  -State,  11  Ab.  App.  317.  r.6  So.  871, 

OBense  Designated  by  Name  Only.  — 
Though  an  affidavit  for  warrant  in  a 
prosecution  before  a  justice  of  the  peace 
would  have  been  insui^ciciit  a  an  in- 
dictment, it  was  sufficient  if  the  offense 
was  designated  by  name  only  or  by 
words  from  which  it  might  be  inferred. 
Nolcn  *,  Jones  (Ala.).  76  S'..  035. 
§  117  (S)  Verification,  Signature,  and 
Jurat 

Amended  AJfidavit^-Necessity  of  Re- 
TetiGcation.— Where  an  affidavit  charged 
two  offenses  in  the  alternative,  an  amend- 
ment, striking  one  alternative,  did  not 
result  in  the  institution  of  a  new  prose- 
cution so  as  to  require  a  re  verification  of 
the  amended  affidavit.  Nelson  v.  Slate 
(Ala.  App.),  72  So.  SIO,  certiorari  denied 
in  Ex  parte   Nelson   (Ala.),  73  So.   1001. 

Where  an  affidavit  charged  two  of- 
fenses in  the  alternative  as  authorized 
under  Code  1907,  §  71S1,  but  the  second 
alternative  is  stricken  by  leave  of  court, 
a  reverification  is  unnecessary.  Nelson 
V.  State  (Ala.  App.),  72  So.  510,  cer- 
tiorari  denied  in  Ex  parte  Nelson  (Ala.), 
73  So.  1001. 

Clerical  Misprision. — The  court  of  ap- 
peals takes  judicial  cognizance  that  the 
name  of  the  Ensley  court  is  the  inferior 
court  of  Ensley  (Loc.  Laws  1903,  p.  S98), 
and  of  its  jurisdiction  and  judge,  and 
that  it  is  the  one  court  of  that  name  in 
Jefferson  county.  Hence  in  signature  of 
a  jurat  of  affidavit  and  warrant  by  one 
as  "Judge  of  the  Inferior  Court  of  En- 
sley Codnty,  Alabama,"  the  failure  to 
write  the  word  "Jefferson"  before  the 
word  "county"  was  clerical  misprision 
wholly  unimportant.  Mitchell  v.  State 
(Ala.  App.),  72  So.  607. 
g  117   (4)  Charging  Particular   Offenses. 

Vagrancy.  —  An  affidavit  charging  va- 
grancy in  the  language  of  the  statute 
was  sufficient.  Brannon  v.  State  (Ala. 
App.),  7B  So.  991. 
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A  motion  for  a  bill  of  particulars  in  a 
prosecution  for  vagrancjr,  chareed  in  the 
language  of  the  statute,  was  properly 
overrulei).  Brannon  v.  State  (Ala.  App.)t 
76  So.  991. 

Petty  Larceny.— Under  Cr.  Code  1907, 
p.  480,  form  1,  an  affidavit  that  com- 
plainant has  probable  cause  for  believ- 
ing and  does  believe  that  petty  larceny 
has  been  committed  Jn  a  certain  county 
within  12  months,  and  that  defendant 
was  guilty  thereof,  is  fatally  defective. 
Ex  parte  Mooneyham  (Ala.  App.),  73 
So.  990. 
§  1I».  Defects  and  ObjectioM. 

Defects  in  the  original  warrant  and  af- 
fidavit in  the  preliminary  proceedings 
are  not  available  on  the  final  trial  under 
an  indictment  regular  in  form.  Toney 
V.  State  (Ala.  App.),  TS  So.  SOS. 
§  IIB.  ——  Amendment  Or  Subatinitlon. 

Adding  "Aliai"  after  Defeitdant's 
Name. — In  a  prohibition  case,  the  allow- 
ance of  an  amended  affidavit  verified  'by 
the  person  who  verified  the  original,  ad- 
ding the  word  "alias"  after  the  defend- 
ant's name,  was  not  error,  Crawley  v. 
State    (Ala.    App.),   73'  So.    33e. 

Allowing  the  «tate  to  strike  the  sec- 
ond alternative  of  an  affidavit  charging 
defendant  with  carrying  weapons  con- 
cealed about  him,  or  upon  premises  not 
his  own,  is  proper,  under  Code  1907,  g 
6723.  Nelson  v.  State  (Ala.  App.),  72 
So.  310,  certiorari  denied  in  Ex  pane 
Nelson  (Ala.),  73  So.  1001. 
§    110.    Preliminary     Warrant    or    Other 

Process. 
§  183. Requisites  and  Sufficiency. 

Warrant  before  Justice — Offense  Des- 
ignated by  Name  Only — Though  a  war- 
rant in  a  prosecution  before  a  justice 
would  have  been  insufficient  as  an  in- 
dictment, it  was  sufficient  if  th%  offense 
was  designated  by  name  only,  or  by 
words  from  which  it  might  be  inferred. 
Nolen  V.  Jones  (Ala.),  76  So.  9ii. 
§  IM.  Defect!  and  Objections. 

Defects  in  the  original  warrant  and  af- 
fidavit in  the  preliminary  proceedings 
are  not  available  on  the  final  trial  un- 
der an  indictment  regular  in  form.  Toney 
*.  State  (Ala.  App.),  72  So.  508. 


§   1«7W.  ■ 


•  Right    ol    Accused  tg    Ei- 


A  justice's  warrant  of  arrest  returni- 
ble  to  the  circuit  court,  instead  of  be< 
fore  him,  as  required  by  Code  1907,  } 
7S8S,  thus  depriving  accused  of  his  right, 
under  S§  ?593-7Gi.i,  to  a  iireliminary 
trial,  is  void.  State  v.  Bush,  it  Ala. 
App.  309,  68  So.  402. 
9  US.  Sommafy  Trial  and  Conviction. 

g    137.    Canq^aint    or    Informatioo 

and  Plea. 
9  1S7  (1)  In  General. 

Probable  Cause— Conversion  into  Trial 
of  Affiant's  Good  Faith.  —  Question 
whether  probable  cause  is  shown  by  if- 
lidavit  or  sworn  complaint  charging  petit 
larceny  is  addressed  to  committing  mag- 
istrate, and  trial  can  not  be  converted 
into  trial  of  good  faith  of  affiant,  nor  can 
inquiry  be  made  whether  he  had  prob- 
able cause.  Jackson  v.  State,  H  AU. 
App.  09,  71  So.  977. 

Trial  without  Affidavit, — That  accused 
was  arretted  and  tried  without  aflidaTit 
does  not  render  the  judgment  in  the  re- 
corder's court  void  for  want  of  jurisdic- 
tion. Sherrod  v.  State,  197  Ala.  386,  71 
So.  .140,  reversing  judgment  14  Ala.  -^pp- 
57,  Tl  Sp.  :«. 

9    197   (S)    Requisites  and   Sufficiency  of 
Accusation. 

Name  of  Accused. — White  v.  State,  7 
Ala.  App.  «9,  61  So.  483. '  See  the  title 
CRIMINAL  LAW,  §  137  (3),  vol.  4, 
p.  96. 

"In  Opinion  of  Affiant."  —  Complaint 
charging  that  J,  B.  did  in  opinion  of 
complainant  commit  on  him  assault  and 
battery  with  a  deadly  weapon,  knucks, 
was  wholly  insufficient  to  suitain  a  judg- 
ment of  conviction,  or  further  proceed- 
ings against  defendant.  Bice  v.  State 
(Ala.   App,),  78   So.  410. 

Averment  in  an  affidavit  or  sworn  com- 
plaint, that,  in  opinion  of  affiant,  he  has 
probable  cause  for  believinf;,  is  faulty. 
Jackson  V.  State.  14  Ala,  App.  09,  71  So. 
977. 

Petit  Larceny — Following  Language  of 
Statute.— Under  Code  1907,  §  8703,  affi- 
davit or  sworn  complaint,  charging  petit 
larceny,    setting    forth     that    affiant    has 
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probable  cause  to  believe,  >nd  does  be- 
lieve, followiriK  langruage  of  statute,  is 
infficient.  Jackson  v.  State,  14  Ala.  App. 
»,  71  So.  977. 

HlsDomer  of  Acowed—White  v.  State, 
7  Ala.  App.  «9,  61  So.  463.  See  the  title 
CRIMINAL  LAW,  %  137  (3),  vol.  4, 
p.  96. 

Sp«akiii|  DMnorrer. — White  v.  State, 
T  Ala.  App.  69,  61  So.  463.  See  the  title 
CRIMINAL    LAW,    9   137    (»).    vol.    4, 

p.  96. 

J  lU.  Appeal  and  Trial  De  Novo. 

S  144  (S)   Proper  Mode  of  Review. 

Rules  GoveminE  Appeals  under  Fuller 
Bill.— Under  the  Fuller  Bill  (Acta  190S. 
p.  93),  %  38,  upon  appeal  to  the  circuit 
court,  in  a  prosecution  for  violating  thi 
prohibition  law,  the  appeal  is  subject  t( 
the  rules  governing  appeals  under  the 
Code  from  justices'  or  countv  courts, 
except  as  the  section  otherwise  pro- 
vides.    Lee  V.    SUte,    10   Ala.    App.    191, 

64  So.  637. 

Time  for  Atnendmeat.  —  Before  im- 
paneling of  the  jury,  complaint  tiled  by 
state's  counsel,  on  appeal  to  circuii 
court  from  the  cqunty  court,  where 
prosecution  was  begun  by  atfidavit,  may 
be  amended  for  clearness.  Askew  v. 
Stale,  11  Ala.  App.  293,  «6  So.  852. 
S  IM  (3)  Courts  Invested  with  Appellate 
Jurisdiction. 

In  view  of  Code  1907,  §  1217,  appeal 
from  city  court  in  prosecution  for  vio- 
lating ordinance,  will  be  dismissed;  that 
court  having  no  original  jurisdiction 
and  the  record  not  sufficiently  showing 
that  it  was  exercising  appellate  jurisdic- 
tion.    Doyle  V.  Mobile,  12  Ala.  App.  622, 

65  So.  494. 

S  144  (4)  Proceedings  for  Review. 

Arrest  of  Defendant  after  Forfeiture  of 
Bond— Recorder's  Conn.  —  Under  Code 
1907,  §S  6284,  6287,  and  in  view  of  Code 
1007,  §§  1217,  1218,  1491,  6394-6360,  and 
Code  190T,  g  6394,  the  criminal  court  of 
Birmingham  on  appeal  from  recorder's 
court  held  to  have  power  after  ifinal  for- 
feiture of  the  appeal  bond  to  award  an 
alias  or  a  pluries  writ  to  secure  the 
presence  of  defendant.  State  v.  Fort,  12 
Ala.  App.   632,  67  So.  734.  i 


SauM  —  Criminal  Court  of  Jeffenon 
County.— Under  Code  1907,  S§  1218,  I46i, 
6287,  6728,  6T44,  criminal  court  of  Jef- 
ferson county,  after  entering  forfeiture 
of  the  bond  of  one  appealing  from  a  con- 
viction in  the  recorder's  court,  may  is- 
sue warrant  for  his  arrest.  Moore  v. 
Birmingham,  12  Ala.  App.  619.  63  So.  540. 
§  IM  <7^)  Aawgnment  or  Presentation 
of  Errors. 

Upon  appeal  from  justice  to  circuit 
court  for  trial  de  novo,  objections  to 
proceedings  including  jurisdiction  must 
ne  made  before  justice,  and  can  not  be 
made  for  the  first  time  in  circuit  court. 
Edmunds  v.  State  (Ala.),  7-1  So.  965. 
§  144  (8)  Review. 

Conclusion  of  Tria]  Court. — The  gen- 
eral rule  is  that,  when  the  evidence  is 
ore  tenus  and  the  trial  court  has  the  ad- 
vantage of  seeing  and  hearing  the  wit- 
ness, the  appellate  court  will  not  dis- 
turb the  conclusion  of  the  trial  court,  un- 
less it  is  plainly  and  palpably  contrary 
to  the  weight  of  the  evidence.  Williams 
V.  State  (Ala.  App.),  77  So.  923. 

144  (•)  Trial  De  Novo. 

Under  the  Fuller  Bill  (Acts  1909,  p. 
93),  §  32,  authorizing  prosecution  for  vi- 
olating the  prohibition  law  to  be  begun 
by  affidavit  and  so  continued  in  all  trial 
courts,  in  absence  of  objection  in  the 
circuit  court  to  the  failure  to  file  a  brief 
statement  of  the  cause  of  complaint,  as 
required  by  Code  1907,  §  6730,  when  trial 
ill  that  court  is  de  novo,  the  filing  of  such 
statement  was  not  necessary  to  give  ju- 
risdiction. Captain  v.  State,  10  Ala.  App. 
167,  64   So.   639. 

IX.    ARRAIGNMENT   AND    PLEAS, 

AND   NOLLE  PROSEQUI    OR 

DISCONTINUANCE. 

§   14BH.    Requisites    and    Sufficiency    of 

Arraignment. 

According  to  Present  Prevailing  Prac- 
tice.—Harmon  V.  State,  8  Ala.  App.  311, 
62    So.    438.      See  the    title    CRIMINAL 
LAW,  %  liS'A.  vol.  4,  p.  101. 
§  148.  Pleas  in  General. 

§  148^,  In  Genena. 

Necessity  of  Demurrer  to  InaufBcient 
Pleas. — If   pleas   are   insufficient,   the   de- 
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feet  should  be  suggested  by  demurrer, 
stnd  not  by  motion  to  strrke.  Sherrod  v. 
State,  197  Ala.  368,  72  So.  540,  reversing 
judgment  14  Ata.  App.  67,  71   So.  76. 

Propriety  ot  Excluding  Evidence  of 
Corporate  ExiHence. — In  prosecution  for 
obtaining  goods  by  false  pretenses,  ex- 
clusion of  evidence  disputing  corporate 
existence  of  company  defrauded  was 
proper;  such  question  not  being  in  is- 
sue under  Code  1907.  |  687C.  in  absence 
of  sworn  plea.  Dennis  v.  State  (Ala. 
App.),  75  So.  707. 

9  148.  Requiaites  and  SnfBciency. 

Where  indictment  charged  that  de- 
fendant's name  was  M.  P.,  "to  the  grand 
jury  otherwise  unknown,"  defendant's 
plea  of  misnomer  was  demurrable,  where 
it  did  not  controvert  allegation  that  de- 
fendant's name  was  unknown;  Code  1907, 
I  7143,  permitting  such  an  allegation. 
Putnam  v.  State.  (Ala.  App.),  76  So.  409. 

9  IM.  Plea*  in  Abaument 

9  ISO.  ^^  Nature  and  Necescity. 

S  IH  (1)  In  General. 

Hianomer.— Where  the  name  "Chester 
Weyms,  alias  Chester  Weims,"  was 
given  in  an  indictment  as  the  name  of 
accused,  and  his  name  was  "Chesley 
Wyms,"  the  misnomer  is  available  by 
plea  in  abatement.  Weyms  v.  State,  13 
Ala.  App.  297,  69  So.  310. 

Substantial  misnomer  of  either  Chris- 
tian name  or  surname  of  accused  is  good 
matter  for  plea  in  abatement  to  the  in- 
dictment.    Weyms     v.     State,     13     Ala, 

App,  297,  69  Ho.  310. 

§  ISS  (S)  Defects  and  Irregularities  aa  to 
Grand  Jury. 


As 


ufiici' 


post,  "Detects  and  Irregularities  as  to 
Grand  Jury,"  g  157  (3).  Also  see  post, 
GRAND  JURY;  INDICTMENT  AND 
INFORMATION. 

§  IH  (Sa>  Defects  in  Drawing  and  Im- 
paneling Grand  Jury  and   Diaqualifi- 
cationi  of  Jurors. 
Failure  of  Clerk  to  Give  Notice.— Ne- 
well V.  State,  8  Ala.  App.  183.  63  So.  968. 
See   the    title    CRIMINAL   LAW,   §    155 
(Sa),  vol. 


Not  Drawn  bgr  or  in  Presence  ot  Cit. 
cnit  Judge. — Under  Jury  Law,  |  £3,  i 
plea  that  the  jury  were  not  drawn  by  ilic 
judge  of  the  circuit  court  or  in  his  pres- 
ence, not  showing  that  they  were  not 
drawn  by  a  certain  officer  authoriitd  by 
law,  held  demurrable.  Uizell  v.  State, 
184  Ala,  16,  63  So.  1000. 

Not  KouaehoUer,  and  Convicted  of 
Embecclement.  —  Under  Code  19D7,  ! 
7573,  a  plea  in  abatement  that  a  grand 
juror  was  disqualified  because  he  was  not 
a  householder,  and  because  he  had  been 
convicted  of  embezzlement,  held  de- 
muirable.  Curtis  f.  State,  9  Ala.  App, 
3«,  63  So.  745. 

AvaitabUity  of  Other  Objectiona.— Un- 
der provision  of  the  Jury  Law,  Acts 
1909,  Sp.  Sei,s.,  p.  315,  ^  33',  abjectioni 
against  validity  of  an  indictment  set  op 
in  a  plea  in  abatement  other  than  that 
jurors  finding  the  indictment  were  not 
drawn  by  officers  designated  by  law  were 
not  available.  White  v.  State  (Ala. 
App.),  72  So.  771. 
§  IW.  Time  and  Order  ot  Pleading. 

As  to  withdrawal  of  plea  of  not  euilty 
to  interpose  plea  in  ajbatement.  see  post, 
"Withdrawal,"  g  176. 

Ordinarily  a  plea  in  abatement  is 
waived  by  a  plea  in  bar.  Hayes  v. 
State  (Ala.  App.),  72  So.  577. 

Plea  Not  Filed  until  Succeeding  Tenn. 
—Under  Acts  Sp.  Sess.  1909,  p.  315,  i  23, 
prescribing  the  time  for  tiling  a  plea  in 
abatement  to  an  indictment,  held,  that  de- 
fendant's plea  not  filed  until  the  sue* 
teeding  term  of  the  court  in  which  he 
was  indicted  was  not  timely,  and  would 
be  stricken.  Howell  v.  State.  10  All. 
App.   I.  64  So.  S33. 

9  1>7. Requisitea  and  Sufficiency. 

§   tST   (ft)   Defects  and  Irregularitiei  u 
to  Grand  Jury. 

As  to  nature  and  necessity  of  plea,  see 
ante,  "Defects  and  Irregularities  as  to 
Grand  Jury,"  S  1S5  (3). 

Demnrrability  of  Amendment. — Under 
Acts  Sp.  Sess.  1909.  p.  315,  §  23,  a  plea  in 
abatement  so  amended  as  to  strike  out 
the  claim  that  grand  jurors  were  not 
drawn  by  the  person  authorized  by  law 
is  demurrable.  Rector  v.  State,  11  Ala- 
l  App.   333,   66   So.   8S7. 
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Indictment  Foimd  at  Unauthorised 
Time^— In  prosecutioti  tor  murder,  pleas 
in  abatement  merely  stating  in  general 
terms,  as  if  by  conclusion,  that  the  grand 
jury  found  the  indictment  at  a  time  when 
it  vzs  not  authorized  by  law  to  do  so, 
were  demurrable.  White  v.  State  (Ala), 
78    So.    449. 

In  view  of  Acts  Sp.  Sess.  1909,  p.  45, 
and  page  309,  §  Z3,  plea  in  abatement  to 
indictment  that  it  was  found  at  an  im- 
proper lime  in  that  the  court  on  August 
9ih,  when  there  was  no  grand  jury  in 
session,  adjourned  until  the  fourth  Mon- 
day in  August,  and  that  the  indictment 
was  then  found,  was  of  no  avail.  White 
V.  Stale  (Ala.),  78  So.  449. 
S  1S7  (,»%)  Another  Indictment  Pend- 
ing. 

The  pendency  of  a  prosecution  in  a 
state  court  for  a  misdemeanor  based 
upon  the  same  act  might  have  been 
pleaded  in  a  prosecution  in  a  municipal 
court  for  a  violation  of  an  ordinance. 
C-  siin  V.  State,  10  Ala.  App.  171,  es  So. 
303,  certiorari  denied  in  Ex  parte  Gus- 
tin,  191  Ala.  «62,  66  So.  1008. 
i  m  (3)  Hianomer. 

As  to  nature  and  necessity  of  plea,  see 
ante,  "In    General,"   §    IBS    (1). 

Tme  Name  Unlcnown  to  Grand  Jury. 
—Under  Code  1907,  §  7143.  plea  of  mis- 
nomer to  indictment  for  violation  of 
liquor  daw  alleging  that  defendant's  true 
name  was  unknown  to  the  grand  jury, 
and  that  he  was  known  only  by  the  name 
of  "Rich  Olivere,"  held  defective,  Oli- 
»ert  V.  State,  13  Ala.  App.  349,  69  So. 
3S9. 

Pleadiitg  Alias  tfi  True  Name. — A  plea 
that  accused's  "name  is  not  Arthur 
Thomas,  alias  Buddie,  as  charged  in  the 
affidavit,  nor  has  he  ever  been  known  or 
called  by  such  name,  as  charged,  but 
that  his  true  name  is  Buddie  Thomas, 
and  is  called  by  the  alias  name  of  Ar- 
thur Thomas,"  does  not  negative  the 
fact  that  accused  was  named  and  called 
by  the  name  of  Arthur  Thomas,  which 
was  employed  in  the  affidavit  and  in- 
dictment. Thomas  v.  State,  9  Ala.  App. 
87,  M  So.  193. 

Where  no  demurrer  is  filed  to  defend- 
asfs    plea   of  misnomer,   or    where,    de- 


murrer being  filed,  the  grounds  of  in- 
sufficiency of  the  plea  stated  are  spe- 
cific, and  also  inapt,  it  is  error  to  hold 
the  plea  bad.  "Oliveri  v.  State,  13  Ala. 
App.  348,  69  So.  359. 
§  16a,  ^— .  Demurrer  to  Plea. 

Code  1907,  §  93*0,  providing  no  de- 
murrer in  pleading  can  be  allowed  but 
to  specified  matters  of  substance,  has  no 
application  to  criminal  prosecutions. 
Oliveri  v.  State,  13  Ala.  App.  348,  69  So. 
359. 
§  les.  Special  Pleas  in  Bar  in  Gcnend. 

As  to  necessity  of  pleading  former 
jeopardy  specially,  see  post,  "Nature  and 
Necessity,"  §  165. 

Pleading  Defense  Available  tinder  Plea 
of  Not  Guilty.— Special  pleas  that  de- 
fendant was  engaged  in  interstate  com- 
merce, and  therefore  not  amenable  to 
the  state- statutes,  state  a  defense  availa- 
ble under  the  plea  of  not  guilty,  and  it 
was  not  error  to  strike  them.  Moragne 
V.  State  (Ala.  App.),  74  So.  862. 

Plea  of  Insanity.— Allowing  plea  of  in- 
sanity after  the  time  provided  in  Code' 
1907,  g  T176.  only  on  condition  of  affi- 
davit of  merit,  held  matter  of  discretion. 
Goodman  z:  Slate  (Ala.  App.),  72  So.  687. 

Excluditig  Question  as  to  Mental  Con- 
dition.— The  trial  court  properly  ex- 
cluded a  question  put  to  a  physician  as  to 
defendant's  mental  condition,  in  the  ab- 
sence of  a  special  plea  of  insanity  as  pro- 
vided by  Code  1907,  g  7176.  Savage  v. 
Sute  (Ala.  App.),  73  So.  694. 
§  IM.  Plea  of  Former  Jeopardy  or  For- 
mer Acquittal  or  Conviction. 
§  IM. Nature  and  Necessity. 

Neceerity  of  Specialty  Pleading.— Rob- 
erson  v.  State,  183  Ala.  43,  62  So.  837, 
cited  in  notes  in  L.  R.  A.  1917A,  1333; 
1236;  Ann.  Ca^.  19t7C,  766.  See  the  title 
CRIMINAL  LAW,  §  165,  vol.  4,  p.  108. 

Former    jeopardy     must    be    specially 
pleaded.     Graham  v.  State,  11  Ala.  App, 
113.  «5  So.  717,  cited  in  notes  in  Ann.  Cas. 
1917C,  766;  L.  R.  A.  19I7A.'  1S33. 
§  lee. Time  and  Order  of  Pleading. 

As  to  order  of  trial  when  pleaded  with 
plea  of  not  guilty,  see  post,  "Trial  and 
Determination,"    g    171. 
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Where  defendant  is  acquitted  on 
count  in  inferior  court,  on  appeal  to 
cuit  court  from  conviction  on  another 
count,  he  must  specially  plead  former 
jeopardy  before  his  plea  of  "not  guilty," 
or  he  waives  such  defense  as  to  luch 
count.  Branch  v.  State  (Ala.  App.),  78 
So.  411. 

§  167,  — —  Requisite!  and  Sufficiency. 
§  167  (K)  In  General. 

Prior  Conviction  in  Jaitice  Court. — In 
prosecution  (or  assault  with  weapon, 
held,  defendant's  plea  of  former  jeop- 
ardy by  reason  of  conviction  in  justice 
court  was  sufficient  on  demurrer;  con- 
nivance of  defendant  in  securing  convic- 
tion being  matter  for  stale  to  set  up  by 
replication.  Robertson  v.  State  (Ala. 
App.),  79  So.  479. 

Evidence  Suataining  Insufficient  Pleu. 
— In  a  criminal  case,  where  defendant's 
special  pleas  averred  that  he  had  been 
formerly  put  in  jeopardy  and  tried  far 
the  same  offense  now  charged,  he  was 
not  entitled  to  discharge  on  the  ground 
'  that,  though  the  pleas  were  insufficient  in 
their  averments,  the  evidence  sustained 
them  as  framed,  so  that  the  defendant 
was  entitled  to  judgment.  Brown  V. 
Tuscaloosa,  199  Ala.  475.  71  So.  872. 

Plea  Failing  to  Show  Verdict  Ren- 
dered.— A  plea  of  former  jeopardy,  which 
alleges  that  for  the  same  or  substantially 
the  same  offense  alleged  to  have  been 
committed  on  the  same  date  and  testi- 
fied to  by  the  -same  witnesses,  on  an  in- 
dictment charging  the  same  offense,  ac- 
cused was  put  on  trial  in  a  court  of  com- 
petent jurisdiction,  and  a  jury  selected, 
impaneled,  and  sworn  to  try  him  on  the 
charge,  is  demurrable  under  Code  1907, 
8  7314,  declaring  that  no  person  shall 
gain  any  advantage  by  the  discharge  of 
the  jury  without  giving  a  iverdtct.  Stadl 
V.  State,  13  Ala.  App.  275,  69  So.  2S4. 

§   167    (I)    Averments  as  to    Identit]'  o{ 

Person  and  Offense,  and  Setting  Out 

Record. 

Failure    to   Show   Identity   of  Offense. 

— On  trial   for  violating  prohibition   law. 

plea  of  former  jeopardy  held  not  to  show 

sufficiently    that    the    offense   for    which 

defendant  was  tried  in  a  municipal  court 


was  the  same  as  that  with  whkh  he  wis 
charged  in  the  state  court.  Gustin  v. 
State,  JO  Ala.  App.  171,  65  So.  302,  cer- 
tiorari denied  in  Ex  parte  Gustin,  191 
Ala.    662,  96   So.    1008. 

Failure  to  Show  Former  Trial  Vitria> 
tion  of  Stahite  or  Ordinance. — A  plea  of 
former  jeopardy  failing  to  show  whether 
the  former  trial  was  held  for  violalian 
of  a  statute  or  a  municipal  ordinance  is 
insufficient.  Cunningham  v.-  State  (All. 
App.).  75  So.  819. 

§   168.  Demurrer  to   Plea. 

Acquittal  of  "Same  OSenae"  in  Anodier 
County.— A  plea  of  former  acquittal  of 
"the  same  offense"  in  another  coanty 
shows  on  its  face  a  transaction  occurring 
in  another  county,  and  is  demurrable  is 
showing  acquittal  of  another  offense 
than  that  charged.  Gibson  v.  State  (Ala. 
App.).   72   So.   S69. 

Necessity  of  Resolving  Doubtful  In- 
tendments against  Pleader. — On  demur- 
rer to  pleas  of  former  jeopardy,  all 
doubtful  intendments  arising  from  the 
averments  must  be  resolved  ag7iiist  the 
pleader.  Whitehead  v.  State  (Ala.  App.], 
78  So.  467. 
§  170.  Evidence. 

Burden  of  Proof. — On  a  plea  of  former 
jeopardy,  the  burden  of  proof  is  on  the 
defendant  to  reasonably  satisfy  the  jory 
of  the  truth  of  his  plea.  Moss  r.  Slate 
(Ala.  App.),  79  So.  179. 

Admisaibility  of  Parol  Evidence^ 
Parsons  v.  State,  179  Ala.  23'.  60  So.  864. 
See  the  title  CRIMINAL  LAW,  S  170. 
vol.  4,  p.  111. 

Identic  of  Former  Charge  and  Ac- 
quittaL  —  In  prosecution  for  murder, 
where  defendant  claimed  that  he  shot 
deceased  in  the  course  of  the  difficulty 
with  another,  and  while  shooting  at  ibe 
other,  without  intention  to  harm  de- 
ceased, who  was  an  innocent  bystander, 
and  that  he  had  been  tried  for  the  mur- 
der of  the  other  and  acquitted,  evidence 
fixing  the  identity  of  the  former  charge 
and  the  acquittal  should  have  been 
admitted.  Moss  v.  State  {Ala.  App.). 
75  So.  179. 
§  ITl.  —  Trial  and  Determination. 

Directing    Verdict — Parsons    v.   State, 
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1T9  Ala.  S3,  M  So.  8«4.  See  the  title 
CRIMINAL  LAW,  g  171,  vol.  4,  p.  113. 

NecMut]'  of  Dtiwing  New  Jurors  fot 
Other  luoea. — Defendant,  in  prosecution 
for  morder,  is  entitled  to  separate  trial 
on  hii  plea  of  former  jeopardy,  but, 
having  had  a  separate  trial,  it  was  not 
necessary  that  a  new  jury  should  be 
drawn  to  pass  upon  the  other  issues. 
Moss  V.  Slate  (Ala.  App.),  7S  So.  179. 

Order  of  Tr»l  When  Pleaded  with 
Not  Gailty.— Parsons  v.  Slate,  179  Ala. 
33,  BO  So.  8S4.  See  the  title  CRIMINAL 
LAW,  S  171,  vol.  4,  p.  112. 

Same  —  Waiver  of  Objectionsk — De- 
fendant in  misdemeanor  waives  irregu- 
larity of  plea  of  former  jeopardy  not  be- 
iag  first  disposed  of,  where,  without  ob- 
JKtion,  he  goes  to  trial  at  the  same  lime 
on  that  plea  and  one  of  not  guilty. 
James  v.  State  (Ala.  App.),  7S  So.  316. 

A  special  plea  of  former  conviction 
should  be  first  passed  upon  before  a  trial 
under  the  plea  of  not  guilty,  though,  if 
accused,  in  a  misdemeanor  case,  proceedi 
to  trial  on  both  pleas,  he  waives  the  ir- 
regularity of  not  having  the  plea  of  for- 
mer jeopardy  first  disposed  of.  Toney 
V.  State.  10  Ala.  App.  220.  65  So,  9». 

S  174.  Plea  of  Not  GuUty. 
S  ITS.  In  General. 

Necessity  of  Specialljr  Pleading  Juitifi- 
cadoo  or  Bxcuae.  —  Roberson  v.  State, 
183  Ala.  43,  «Z  So.  637,  cited  in  notes  in 
L.  R.  A.  1917A.  1233,  1236.  See  the  title 
CRIMINAL  LAW,  §  17S,  vol.  4,  p.  112. 
S  I7».  Withdrawal 

Discretion  to  Allow  Interpositioa  of 
Plea  of  Hianomer. — In  a  prosecution  for 
homicide,  it  was  not  an  abuse  of  discn 
tion  for  the  court  to  refuse  to  permit  di 
fendant  to  withdraw  a  plea  of  not  guilty 
to  interpose  a  plea  of  misnomer.  Rag- 
land  V.  State,  187  Ala.  S,  65  So.  776. 

Power  to  Permit  Interposition  of  Plea 
in  Abatement  —  Under  Acts  Sp.  Seas. 
190S,  p.  319,  S  23.  requiring  plea  in  abate- 
ment to  be  filed  at  first  term  after  in- 
dictment found,  and  before  plea  to  mer- 
its, a  trial  court  has  no  power  to  permit 
a  defendant  to  withdraw  a  plea  of  ni 
guilty  and  file  a  plea  in  abatement.  Mo 
gan  V.  State,  B  Ata.  App.  172.  63  So.  21. 


§  177.  Nolle  Prosequi 

The  time  of  the  taking  of  a  nol.  pros, 
a  count  of  an  indictme.nt  affected  only 
the  question  of  former  jeopardy  in  case 
defendant  should  ever  be  again  indicted 
for  the  offense  there  charged.  Norman 
*.   State,  13  Ala.  App.  337,  89  So,  362. 

§  178,  Discontinuance. 

Where  one  accused  of  a  violation  of 
a  municipal  ordinance,  which  was  also 
a  violation  of  the  state  law,  was  dis- 
charged in  a  prosecution  instituted  by 
the  city  because  limitations  had  run,  he 
can  not  plead  that  discharge  as  a  con- 
viction barring  prosecution  under  the 
stale  law.  Birmingham  v.  Brown,  13 
Ala.   App.  654.  69  So.  263. 

X.  EVIDENCE. 

As  to  evidence  on  application  for 
change  of  venue,  see  ante,  "Affidavits  and 
Other  Proofs,"  .§  67.  As  to  evidence  on 
trial  of  plea  of  former  jeopardy,  see  ante. 
"Evidence,"  g  170.  As  to  absence  of 
evidence  being  a  ground  for  continu- 
ance, see  post,  "Absence  of  Witness  or 
Evidence  in  General,"  g  391.  As  to  com- 
ment of  counsel  on  evidence,  see  .post, 
"Comments  on  Evidence  or  Witnesses." 
g  476.  As  to  comments  of  counsel  on 
failure  to  produce  evidence,  see  post, 
"Comments  on  Failure  to-  Produce  Wit- 
nesses or  Evidence."  g  478.  As  to  com- 
ments of  judge  on  evidence,  see  post, 
"Comments  on  Evidence  or  Witnesses," 
g  438;  "Effect  of  Failure  to  Object  or 
Except,"  g  463.  As  to  instructions  beiog 
applicable  to  evidence,  see  post.  "Appli- 
cation of  Instructions  to  Case,"  g  55^. 
.As  to  instructions  as  to  rules  of  evi- 
dence, see  post.  "Presumptions  and  Bur- 
den of  Proof,"  g  526;  "Reasonable 
Doubt,''  5  537.  As  to  request  for  in- 
,  see  post.  "Requests  for  In- 
,"  5  56T-S78.  As  to  motion  to 
strike  out  evidence,  see  post,  "Motion  to 
Strike  Out."  §  461.  As  to  objections  to 
evidence,  see  post,  "Objections  to  Evi- 
dence, Motions  to  Strike  Out,  and  Ex- 
ceptions," g§  453-463.  .As  to  want  of 
proof,  see  post,  "Offer  of  Proof,"  g  437. 
As  to  evidence  being  question  of  fact 
for  jury,  see  post,  "Province  a(  Court 
and  Jury  in  General,"  gg  488-516^4.  As  10  * 
reception   of  evidence  at   trial,   see  post. 
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"Reception  of  Evidence,"  §  431-463.  At 
to  exceptions  on  review,  see  post,  "Re- 
Ticw  of  Rulings  on  Evidence."  g  696. 
As  to  suspension  of  trial  to  procure  evi- 
dence see  post,  ^'Adjournments  Pend- 
ing Trial,"  g  4a3.  As  to  waiver  and  cor 
rection  of  errors  in  ruling;  as  to  admis- 
sibility of  evidence,  see  post,  "By  Jury," 
§  609. 

(A)   JUDICIAL   NOTICE.    PRESUMP- 
TIONS,      AND        BURDEN       OF 
PROOF. 
S  178.  Judicial  Notice. 
S  17S  (<^>  In  General. 

Where  a  recorder'a  court  ia  established 
in  a  city  by  statute,  the  court  will  take 
judicial  notice  that  no  other  municipal 
court  can  exist  therein.  Thomas  v 
Sute,  13  Ala.  App.  431,  69  So.  413, 

Officers  of  Private  Corporation.  — 
.While  courts  will  take  judicial  notice  ol 
a  puMic  office,  they  can  not  know,  as 
matter  of  law,  what  offices  attach,  ap- 
pertain, or  belong  to  a  private  corpora- 
tion, and  can  ascertain  only  as  a  jury 
might.  Ex  parte  SUte  (Ala-),  77 
353. 

9  17»   (1)    Historical  Facts  and  Hatters 

of  Common  Knowledge  or  Belief. 

Courts  are  not  eupposed  to  be  ignorant 

of    that    which     everybody    knows.      Ex 

parte    Stollenwerck    (Ala.),   78   So.   454. 

The  Circulating  Hediunk — Courts  will 
take  notice  as  a  historical  fact  of  the 
circulating  medium,  the  popular  lan- 
guage with  reference  to  it,  and  iis  value. 
Collins  V.  State,  14  Ala.  App-  S4.  TO  So. 
995. 

Difficulty  in  firadicating  Injurious  Im- 
pressions from  Admitting  Illegal  Testi- 
mony. — It  is  a  matter  of  general  as  well 
as  judicial  notice  that  it  is  very  difficult 
to  eradicate  from  minds  of  the  jury  in- 
jurious impressions  created  by  admis- 
sion of  illegal  testimony,  Willis  v.  State 
(Ala-  App.),  73  So.  766, 

What  Drug  Stores  Carry  in  Stoclc—It 
is  matter  of  common  knowledge  that 
drug  stores  are  not  limited  in  their  stock 
in  trade  to  drugs  only,  but  that  they 
carry  tobacco,  cigars,  candies,  soaps. 
*  toilet  articles,  and  the  like,  as  well  as 
medicines    and    drugs,    and    that,   in    ab- 


sence of  local  laws,  they  are  kept  open 
on  Sunday  to  sell  articles  they  carry.   Ex 
parte   Stollenwerck    (Ala.).  78  So.  4S4. 
§  17B  (»)  Physiological  Facta; 

Effects  of  Habitual  Prunkcnntsfc- 
The  court  will  take  judicial  notice  that 
habitual  drunkenness  tends  to  dethtooe 
character  and  to  destroy  the  moral  fibre 
and  makeup  of  a  man,  and  that,  per- 
sisted in.  it  will  do  so.  Lewis  v.  Sute, 
13  Ala.  App.  31,  ee  So.  793,  certiorari  de- 
nied in  Ex  parte  Lewis,  193  Ala.  677,  fit 
So.  lOlB. 

Inheritabili^  of  Insanity. — The  court 
judicially  knows  that  many  forms  of  in- 
sanity   are    inheritable.     James    v.   Slate, 

193    Ala.    55,    69    So.    5«9. 

In  a  prosecution  for  sodomy,  the  court 
can  not  take  judicial  notice  that  a  cow 
not  in  heat  would  not  submit  to  in- 
tercourse with  a  man.  Tarrant  v.  State, 
12  Ala.  App,  172,  67  So.  636,  certiorari 
denied  in  Ex  parte  Tarrant.  191  Ala.  664, 
67    So.    1018, 

§  ITS  (8)  Language,  Words  and  Phrases 
and  AbbreviationB. 
Abbreviations       of    Proper    Name.— 
^hite  V.  State,  7  Ala.  App.  69,  61  So,  461 

See   the   title   CRIMINAL   LAW,  |  ITJ 

(3),  vol,  4,  p.  117. 
When  the  name  "Willie"  is  applied  to 
male,  the  court  judicially  knows  it  to 

be    used   as   a    corruption   of  "William,'* 

Walling   V.    State,    13    Ala.    App.  25J,  69 

So.  236. 

§  I7B  (a^)  Geographical  Pacts  in  Gen- 
eral. 

That  Town  Is  in  a  Certain  County.— 
In  prosecution  for  larceny,  court  will 
take  judicial    notice    that    town    where  a 

tncis    testified    the    offense  was    com- 

tted  is  in  the  county  where  it  was 
charged  to  have  been  committed. 
Thomas  v.  Sute  (Ala.  App.),  78  So. 
686. 

Navigability  of  Tennessee  River  In 
Alabams. — The  court  will  take  judicial 
e  that  the  Tennessee  river  in  Ala- 
i  is  navigable  and  susceptible  of  be- 
ing used  in  ordinary  condition  as  a  high- 
way for  commerce.  Pappenburg  v.  Slate, 
10  Ala.  App.  234,  65  So.  41S,  certiorari 
denied  in  Ex  parte  Pappenburg,  18S  Ala. 
3,  66  So,  33. 
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}  ITS  (4)  Location,  Boundaries,  and  Pop- 
ulation of  Hunicipalities. 
It  is  a  matter  of  judicial  knowledge 
that  the  city  of  Cullman  is  in  the  state  o( 
Alabama.  Kramer  v.  State  (Ala.  App.), 
T8  So.  TIB. 

i  179  (A)  Public  and  Private  Acta  and 
ProcUmationa. 
The  courts  take  judicial  notice  of  the 
contents  of  the  House  and  Senate  Jour- 
mU,  which  by  Const.  1901,  g§  63,  64,  are 
required  to  be  kept.     Lovelady  v.   State 

IWa.  App.),  74  So.  734. 

Stite  Lawa.— The  court  will  take  judi- 
cial   notice    of   state    laws,      Thomas  v. 
State,  13  Ala.  App.  421,  G9  So.  413. 
S  179  (S)  Ordinances. 

Bzisience  of  Municipal  Ordtnancea. — 
Courts  will  not  take  judicial  notice  of 
the  existence  of  municipal  ordinances  in 
the  absence  of  proper  averments  and 
proof  thereof.  Sherrod  v.  State,  14  Ala. 
App.  i7,   71    So.   76. 

The  court  will  not  take  judicial  notice 
of  municipal  ordinances.  Thomas  v. 
State,  13  Ala.  App.  421,  69  So.  413. 

The  courts  can  not  take  judicial  knowl- 
edge of  municipal  ordinances  upon  ap- 
peal from  a  conviction  thereunder.  Biv- 
ins  I'.  Montgomery,  13  Ala.  App.  641,  6fl 
So.  234. 

Proceedings  of  Municipal  Courts. — 
While  courts  take  judicial  notice  of  pub- 
lic statutes  conferring:  authority  upon 
municipalities  to  pass  ordinances,  they 
do  not  take  judicial  notice  of  ordinances 
or  proceedings  of  the  municipal  court  in 
the  exercise  of  such  power.  Glenn  v. 
Prattville,  U  Ala.  App.  621,  71  So.  75. 
i  179  (9)  Orianization,  Seasiona,  and 
T«nna  of  Court. 

Time  of  ReEular  Terma  of  Circuit 
Coort. — The  court  may  take  judicial  no- 
tice of  the  times  of  the  regular  terms  of 
the  circuit  court  that  tried  a  prosecution 
for  homicide,  to  determine  whether  the 
trial  was  had  at  a  regular  term.  Lewis 
V.  Sute,  13  Ala.  App.  31,  68  So.  TBS. 

Name  of  the  Ensley  Court. — The  court 
of  appeals  takes  judicial  cognizance  that 
the  name  of  the  Ensley  court  (Local 
Acts  1B03,  p.  6eS)  is  the  inferior  court  of 
Ensley,  and  that  it  is  the  one  court  of 

—12 


that     name    in    Jefferson    county.      Mit- 
chell V.  State  (Ala.  App.),  72  So.  507. 
§  179  (10)    Territorial  Extent  of   Juria- 
diction  of  Courts. 

The  court  of  appeals  takes  judicial  cog- 
nizance of  the  jurisdiction  of  the  inferior 
court  of  Ensley.     Mitchell  v.  Sute  (Ala. 
App.),  73  So.  SOT. 
§  178  (11^)  Recorda. 

The  court  judicially  knows  where  an 
injunction  bond,  approved  by  a  special 
register,  was  filed.  Everage  v.  State,  14 
Ala.  App.  106,  71  io.  983. 
§  179  (IS)  Public  Officers,  and  Acts  and 
Signature  Thereof. 

Presiding  Officer  of  Lower  Court. — 
On  appeal  judicial  notice  will  be  taken 
as  to  who  is  the  presiding  officer  of  the 
court  below.  Shiver  v.  State,  13  Ala. 
App.   358,   6e   So.   23l8. 

Judge  of  City  Court  of  Jaaper.— The 
court  of  appeals  takes  judicial  notice  of 
one's  incumbency  as  judge  of  the  city 
court  of  Jasper,  created  by  act  approved 
March  29,  1911,  and  his  authority  to  is- 
sue warrants,  that  such  court  is  the  only 
one  styled  "the  city"  court,  »o  that 
styling  the  officer  administering  oaths 
to  affidavit  "judge  of  the  city  court  in 
and  for  said  county"  would  be  treated  as 
a  clerical  misprision.  Kirk  v.  State,  14 
Ala.  App.  44,  70  So.  8S0.. 

Judge  of  Inferior  Court  of  Enslejr. — 
The  court  of  appeals  takes  judicial  cog- 
nizance of  the  judge  of  the  inferior  court 
of  Ensley.  Mitchell  v.  State  (Ala. 
App.),   72    So.    507. 

Rules  and  Regulations  of  State  Live 
Stock  Sanitary  Board. — Court  will  not 
take  judicial  knowledge  of  rules  and  reg- 
ulations of  state  live  stock  sanitary 
board.  Piersan  v.  State  <Ala.  App.),  74 
So.   4S7. 

Same  —  Necessity  of  Pleading  and 
Proving. — Rules  and  regulations  enacted 
by  state  live  stock  sanitary  board  are 
ordinances,  and  must  be  pleaded  and 
proved  before  courts  will  permit  them  to 
become  basis  for  criminal  prosecution 
for  failure  to  comply  therewith.  Childs 
V.  State  (Ala.  App.),  78  So.  308. 

Same— Sufficiency  of  Indictment  Fail- 
ing to  Allege  Violation, — Indictment  for 
failing  to  dip  cattle  infected  with   tickfc. 
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which  failed  to  allege  that  such  failure  was 
in  violation  of  the  rules  and  regulations  of 
the  sanitary  board,  held  insufficient,  as 
the  court  can  not  take  judicial  no- 
tice of  such  regulations.  Curlee  v.  Slate 
(Ala.  App.),  75  So.  368. 

Indictment  for  failing  to  dip  cattle  in- 
fected with  ticks,  under  Code  1907, 
g  758,  and  §  7083,  as  amended  by 
Acta  1011,  p.  613,  without  alleging  that 
rules  of  live  stock  sanitary  {loard  re- 
quired such  dipping,  held  insufficient,  as 
court  can  not  take  judicial  notice  of  such 
rules.  Powell  v.  State  (Ala.  App.),  7S 
So.    209. 

Notary  Public  and  Ex  Officio  Jnitice 
of  County, — In  prosecution  of  justice  for 
embezzlement,  court  will  take  judicial 
notice  of  fact  that  defendant  was  no- 
tary public  and  ex  officio  justice  of  that 
county.  Corbin  v.  State  (Ala.  App.),  74 
So.    739. 

9  IBO.  Preaumptlona. 
I  IM.  — ~  Innocence. 

Continuance  during  Trial. — McClain  v. 
State.  182  Ala.  67,  62  So.  241.  See  the  ti- 
tle CRIMINAL  LAW,  S  188,  vol.  4.  p. 
119. 

The  presumption  of  innocence  attends 
the  accused  only  until  his  guilt  is  shown 
to  the  satisfaction  of  the  jury  beyond 
reasonable  doubt;  Pickett  v.  State  (Ala. 
App),  73  So.  693;  Roberson  v.  State, 
183  Ala.  43,  63  So.  B37.  See  the  title 
CRIMINAL  LAW.  §  183.  vol.  4.  p.  119. 

Circumstantial  evidence,  merely  raJaing 
a  suspicion  of  guilt,  will  not  overcome 
the  prima  facie  presumption  of  inno- 
cence. Perry  v.  State.  11  Ala.  App.  195, 
65  So.  6831. 
S  IH. Sanity. 

The  law  presumes  that  accused,  clearly 
proven  to  have  committed  a  crime,  was 
sane.  Williams  v.  State,  13  Ala.  App. 
133.   69   So.   376. 

Continuance.— Cogbill   v.    State,    8   Ala. 
App.  233,  62  So.  406.    See  the  title  CRIM- 
INAL LAW,  S  184,  vol.  4,  p.  120. 
}  IHi^.  Intent 

Where  a  person  does  an  act  legally 
wrong  in  itself,  and  the  accomplished  act 
is  a  crime,    the  law  presumes    the  crim- 


inal  intent.     Williams   v.    State,   13  Mt. 

App.  133,  6S  So.  376. 

§  lU.  ^—  Continuance  of  Fact 

Under  Code  1907.  §  1358,  held  unnec- 
essary to  establish  the  continuance  in 
force  of  an  ordinance  under-  which  i 
prosecution  was  instituted.  Lane  t'.  Tus- 
caloosa,  13  Ala.  App.  S99,  67  So.  771 

§  188.  Failure  to    Testify  or  Call 

Witness. 

Presiunption  of  Innocence. — In  a  pros- 
ecution for  burglary  charging  the  taldog 
of  unfinished  state  examination  pa- 
pers from  an  office  in  the  Capitol,  siate'i 
failure  to  examine  each  person  havbg 
a  key  thereto  to  show  that  defendant  hid 
not  obtained  them  through  him  held  te 
create  no  presumption  of  innocence. 
Norman  v.  State,  13  Ala.  App,  337,  M 
So.   363, 

Witnen  AcceaaiUe  to  Both  Parties.— 
No  unfavorable  inference  can  be  dr»wn 
from  the  absence  of  testimony  of  a  wit- 
ness equally  accessible  to  both  parties. 
Forman  v.  State,  190  Ala.  23,  67  So.  iH. 

Last  Innocent  Possessor  of  Stolen 
Property. — Where  the  person  who  had 
last  had  innocent  possession  of  properly 
claimed  to  have  been  stolen  could  have 
been  called  as  a  witness  by  the  stale 
some  sufficient  reason  why  it  was  net 
done  should  be  shown.  McMickens  v. 
State  (Ala.  App.).  75  So.  626, 
§  li7^.  ^—  Judicial  Proceedings. 

Regularity  of  Indictments — An  indict- 
ment duly  returned,  properly  indorsed, 
and  bearing  the  signature  of  the  fore, 
man  is  presumed  to  be  regularly  fosnd 
on  sufficient  evidence.  Holland  v.  State, 
11  Ala.  App.  134,  66  So.  136,  certiorari 
denied  in  Ex  parte  Holland.  191  Ala. 
663.  «6  So.   1008. 

RegoUrity  of  Proceedings  of  Courts 
of  General  Jurisdiction. — A  presampttoo 
lies  in  favor  of  regularity  of  proceeding 
of  any  court  of  general  jurisdicticn. 
Clayton  v.  State  (Ala.  App.),  78  So.  463. 
§  IBD.  Burden  of  Proof. 


)  presumption   of  i 
the  state  the  burden  of  proving 
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defendant's    guilt    beyond    a    reasonable 
doubt,  see  ante,  "Innocence,"  S  1^^ 

NeceHity  of  Proving  Iim>OHU^ty  of 
Innocence. — The  burden  is  on  the  state 
to  prove  beyond  a  reasona-bte  doubt  that 
accused  is  guilty  of  the  offense  charged, 
but  it  need  not  prove  the  impoasibility  of 
bi)  innocence.  Lovelady  v.  State  (Ala. 
App.),  71    So.   To% 

NcceMity  to  Show  Every  Fact  NecM- 
lary  to  Show  Guitt.— Brooks  v.  State,  S 
Ala.  App.  277,  63  So.  569.  See  the  title 
CRIMINAL  LAW,  S  191,  vol.  4,  p.  181. 

S  Itt. Elements  of  Offense  in  Gen- 

eraL 

Heceaiity  of  Proving  Elements  of  Of- 
fcnie.— Roberson  v.  State,  1S3  Ala.  43, 
6S  So.  637.  See  the  title  CRIMINAL 
LAW,  S  182,  vol.  4,  .p.  121. 

Venue.— Parnell   v.   State,   9   Ala.   App. 
973,  «3   So.    307.     See    the   title    CRIU- 
IHAL  LAW,  S  192,  vol.  *,  p.  121. 
j  in. Insanity. 

Constittttionslity  of  SUtute  Placing 
Borden  upon  Accused. — McGhee  v.  State, 
ITS  Ala.  4,  59  So.  573,  cited  in  note  in  44  L. 
R.  A.,  N.  S.,  122.  See  the  title  CRIM- 
INAL LAW,  §  193.  vol.  4.  p.  122. 

Necessity  of  State  Proving  Mental 
Capacity. — On  trial  for  assault  with  in- 
tent to  murder,  the  state  need  not  prove 
that  accused  was  mentally  capable  of 
forming  the  intent.  Williams  v.  State, 
13  Ala.  App.  133,  69  So.  376. 
I  1S4H.  Hatters  Preliminary  to  In- 
troduction of   Other   Evidence. 

The  burden  of  .proving  a  witness  to  be 
an  accomplice  is  upon  the  defendant  wlio 
10  alleges  for  the  purpose  of  invoking 
the  rule  requiring  corroboration.  Horn 
V.  State  (Ala.  App.).  72  So.  768. 
i  in. Particular  Facts. 

See  ante.  "Elements  of  Offense  in  Gen- 
eral."  I   192.     , 

Hsnae  of  Defendant  Unknown  to  Grand 
Jury. — Axelrod  v.  State,  7  Ala.  App.  61, 
SO  So.  959.  See  the  title  CRIMINAL 
LAW,  8  195.  vol.  4,  p.  122. 
(B)  FACTS'  IN  ISSUE  AND  RELE. 
VANT  TO  ISSUES,  AND  RES 
GESTAE. 
I  IHH-   Facts  In  Isaac. 

In  prosecution  for  violation  of  the  pro- 


hibition  law,   it  is  not  error  to  exclndo 

testimony  of  a  witness  that  certain  other 

witnesses  had  made  an  assault  upon  her; 

none  of  such  witnesses  being  upon  trial. 

McDaniel   v.    State    (Ala.   App.),    75   So. 

173. 

§  ItM.  Relevancy  in  General 

§  lae  (1)  In  General. 

§  196  (la)  General  Rule. 

Test  of  Relevancy.— The  same  rules 
govern  as  to  the  admissibility  of  evi- 
dence in  civil  suits  and  criminal  prosecu- 
tions, the  test  of  relevancy  being  whether 
the  testimony  conduces  to  the  proof  of 
pertinent  act  influencing  the  is'ue. 
Smith  V.  State.  13  Ala.  App.  411,  69  So. 
406. 

Test  of  relevancy  of  evidence  i^ 
whether  it  conduces  to  proof  of  a  perti- 
nent hypothesis,  which,  if  sustained, 
would  influence  the  issue.  Martin  f. 
State   (Ala.  App.).  78  So.  322. 

Propriety  of  Exclndii^  Irrelevant  Evi- 
dence.— Hammock  v.  State,  B  Ala.  App. 
367.  62  So.  322.  See  the  title  CRIM- 
INAL LAW,  S  196  (la),  vol.  4,  p.  12S. 

That  relevant  evidence  ia  incondnalve 
is  not  ground  for  excluding  it  in  a  crim- 
inal case.  Pope  t:  State,  ISS  Ala.  50,  «6 
So.   25. 

Circumstances  Not  Directly  Tending 
to  Prove  or  Disprove  Issues. — In  a  pros- 
ecution for  assault  with  intent  to  mur- 
der, evidence  of  circumstances  which  do 
not  directly  tend  to  prove  or  disprove 
the  matters  in  issue  are  properly  ex- 
cluded. Graham  v.  State,  11  Ala.  App.  113, 
65  So.  717. 

S  196  (Ic)   Illustration  of  Rule. 
§  196  (Icb)  Evidence  Held  Irrelevant. 

Where  the  state's  evidence  showed 
that  the  killing  was  intentional,  and  ac- 
cused had  offered  no  testimony  that  it 
was  an  accident,  the  exclusion  of  evi- 
dence that  there  was  a  scar  on  the  door 
facing  where  accused  stood  made  by  the 
hammer  of  the  gun,  held  properly  ex- 
cluded. Graham  v.  State,  11  Ala.  App. 
113,  65   So.  717. 

Mental  or  Physical  Condition  of  De- 
fendant's Wife. — Where,  in  a  homicide 
case,  there  was  no  issue  involving  the 
mental  or  physical   condition  of  defend- 
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ant's  wife,  his  testimony  in  respect 
thereto  was  properly  excluded.  Lang- 
stor  V.  State  (Ala.  App.),  79  So.  Tli. 

RepnUtion  of  Defendant'!  Wife  for 
Cbutlty. — Where,  in  support  of  a  plea 
of  insanity,  the  defendant  offered  evi- 
dence having  some  tendency  to  prove 
that  he  was  mentally  unbalanced  in  con- 
tequcnce  of  information  which  had  come 
to  him  of  the  existence  of  illicit  rela- 
tions between  his  wife  and  the  deceased, 
the  admission  in  rebuttal  of  evidence  as 
to  the  reputation  of  the  wife  for  chastity, 
>he  not  -being  a  witness,  was  reversible 
error.  Brown  v.  Sute,  9  Ala,  App.  15,  M 
So    170. 

Subsequent  Conduct  of  Third  Perton. 
— In  a  prosecution  for  a  violation  of  the 
prohibition  law,  it  was  not  error  to  ex- 
clude evidence  offered  by  defendant  that 
a  detective  who  did  not  testify  in  the 
case  had  been  talking  with  the  witneat 
tor  the  defendant,  who  had  thereafter 
left;  since  such  evidence  could  not  affect 
the  issues  in  the  case  or  the  credibility 
of  any  witness  who  teslified.  Maxwell 
V.  State,  18  Ala.  App.  812,  87  So.  773. 

Defendutt'B  Ducliar(e  on  PtftUminarr 
Trial The  (act  that  defendant  was  dis- 
charged on  a  preliminary  trial  would 
have  no  bearing  on  any  issue  in  the  reg- 
alar  trial,  and  an  objection  to  a  question 
by  defendant's  counsel  as  to  that  fact 
was  properly  sustained,  Boswell  v. 
State,  g  Ala.  App.  23,  6*  So.  1S8. 

Character  of  Footprint*  Made  by  Oth- 
er*— In  prosecution  of  one  jointly  in- 
dicted with  others  for  larceny,  evidence 
as  to  character  of  footprints  made  by 
such  others  held  inadmissible  in  absence 
of  evidence  showing  conspiracy.  White 
V.  State,  13  Ala.  App.  160,  68  So.  S31. 

Reaioni  Why  Witneis'  Attention  At- 
tracted by  Shots. — On  trial  for  homicide, 
court  held  to  have  properly  refused  to 
permit  witness  to  give  reasons  why  his 
attention  was  attracted  by  shots.  Hill  v. 
Stale,   194   Ala.    11,  69   So.  941. 

Former  Occupation  of  Witneae. — Ques- 
tion of  witness  as  to  what  his  occupa- 
tion had  been  called  for  immaterial  and 
irrelevant  matter.     Butler    v.  Stale  (Ala. 

App.),  77  So.  ^^. 

Witness'  Assistance  in  Striking  Juries 
in    Other    Cases.— It    was    not    error    to 


overrule  a  question  whether  witness  at- 
sisted  the  solicitor  to  strike  juries  in  all 
cases  in  which  he  made  arrests;  his  cus- 
tom or  interest  in  other  cases  being  Im- 
material and  irrelevant.  Wright  *.  Statt 
(Ala.   App.),  72   So.   9U. 

Rape  ^  Conversations  between  Mother 
and  Brother  of  Victim. — In  a  rape  caie, 
the  court  properly  refused  to  permit  de- 
fendant to  prove  conversations  between 
the  mother  and  brother  of  the  victim, 
and  an  effort  by  them  to  get  possesiion 
of  defendant's  property  just  before  the 
prosecution  was  begun;  they  not  being 
witnesses  and  there  being  nothing  to 
show  that  either  had  any  connection 
with  the  prosecution.  Beiser  v.  State, 
10  Ala.  App.   88,  «S   So.   312. 

I^arceny— Proximity  to  Scene  of  Crime 
of  Others'  Residence. — In  prosecution  of 
one  jointly  indicted  with  others  for  lar- 
ceny, evidence  as  to  the  proximity  of  the 
residence  of  such  others  to  the  scene  of 
the  crime  held  inadmissible  in  absence 
of  showing  of  conspiracy.  White  f- 
State,  12  Ala.  App.  160,  43  So.  521. 

Murder  <A  Second  Wife— Cause  of  Fint 
Wife's  Death.— Where  defendant  was  on 
trial  for  murder  of  his  second  wife,  his 
testimony  as  to  the  cause  of  the  death  of 
hi  first  wife  was  irrelevant  and  prop- 
erly excluded.  Watts  v.  State,  8  All. 
App.  IIS.  63'  So.  15. 

Deceased's  Offer  to  Sell  Liquor  to 
Witness. — In  murder  trial,  evidence  that 
deceased,  while  at  his  house  on  the  nigiit 
he  disappeared,  offered  to  sell  liquor  to  a 
witness,  was  properly  refused  as  irrele- 
vant. Palmer  v.  State  (Ala.  App.),  TJ 
So.  139,  certiorari  denied  in  73  So.  lOOL 


§  IM  (1)  Admissibility  of  arctnnttsi- 
tial  Evidence. 
Any  fact  material  to  the  main  fact 
may  be  proved  as  well  by  circumstan- 
tial evidence  as  by  positive  evidence- 
Thomas  V.  State,  11  Ala.  App.  8S,  6S  So. 
863. 

§  ise  (S>  Evidence  Relevant  in  Conoct- 
tion    with   Offer    of  Proof    or  En- 
dence  Already  Introduced. 
That  eight  year  old  girl's  private  pir* 
were  inflamed,  swollen,  and  showed  dis- 
charge in  October,    after  alleged  canal 
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knowledge  in  July,  taken  in  connection 
with  doctor's  testimony  that  it  looked 
like  venereal  trouble,  which  could  exist 
for  several  months,  and  positive  testi- 
mony of  child  and  her  mother  to  the 
criminal  act,  >nd  defendant's  confession, 
was  relevant  to  go  to  the  jury  in  pros- 
ecution for  carnal  knowledge  of  girt  un- 
der age  of  consent.  Pool  *.  State  (Ala. 
App.),  TB  So.   311. 

Where  the  evidence  is  circumitantUl, 
the  slate  may  show  facts  which,  stand- 
ing alone,  are  without  probative  force, 
but  which,  when  connected  by  evidence 
with  other  facts,  are  material.  Turney 
V.  State   (Ala.   App.),  75   So.  726. 

Evidence  Hade  Relevant  by  Defend- 
uif«  Admiaaion.  —  On  trial  for  man- 
slaughter, evidence  that  defendant  was 
told,  if  he  would  tell  where  deceased  was, 
he  would  be  treed  of  forgery  charge,  is 
made  competent  by  admission,  without 
objection,  of  defendant's  reply  that  he 
knew  where  deceased  was,  but  would  not 
tell.  Lawson  v.  State  (Ala.  App.),  76 
So.  411. 

i  IW  (4)  Evidence  as  to  Acta,  Transac- 

tioDS  and  Occturences  to  Which  Ac- 

cnsed  Is  Not  a  Party. 

Res    Inter    Alios    Acta.  —   Cogbiti   v. 

State,  8  Ala.  App.  233,  63  So.  406.     Sec 

the  title    CRIMINAL  LAW,   §   196   (4), 

vol.  4.  p.  126. 

Offer  of  Deceased's  Brother  to  Pur- 
chase Pistol. — In  manslaughter  case,  evi- 
dence that  a  brother  of  deceased  offered 
to  purchase  a  pistol  was  res  inter  alios 
acta;  there  being  no  proper  preliminary, 
proof  or  predicate  of  conspiracy.  Tittle 
J-.  State   (Ala.  App.),   73  So.  142. 

Steps  Witness  Took  to  Recover  Stolen 
Property. — In  a  larceny  prosecution,  tes- 
timony regarding  what  steps  the  witness 
took    to    recover    his    stolen    property    is 
inadmissible  became  res  inter  alios  acta. 
King  *.  State  (Ala.  App.),  72  So.  553. 
§  196  <e)   Eridence  Calculated  to  Create 
Prejudice    against    or  Sympathy    for 
Accused. 
Refusal  to  allow  accused  to  show  that 
the   prosecution    was   begun   in    witness' 
court  by  L.,  who  was  mad  at  accused,  is 
not  error,  where  it  does  not  appear  that 
L.  was  the  prosecutor  or  had  testiiied  in 


the  case.  Miller  v.  State  (Ala.  App.),  74 
So.  840;  Smith  v.  State,  183  Ala.  10,  9» 
So.  864.  See  the  title  CRIMINAL  LAW, 
§  196  (6),  vol.  4,  p.  137. 
§  196  (7)  Evidence  Calculated  to  Create 
Prejudice  against  Witness. 

An  officer's  testimony  that  he  had  a 
warrant  and  searched  for  accused's  wit- 
ness is  inadmissible,  being  irrelevant  and 
calculated  to  discredit  the  witness. 
Brewer  v.  State  (Ala.  App.),  74  So.  764. 
§  1&7.  Identity  of  Persons  or  Things. 

As  to  opinion  evidence,  see  post,  "Per- 
sonal  Identity  and  Characteristics,"  g  292. 

Identity  of  Accused  —  Training  and 
Qualification  of  D(^8.— Allen  v.  State,  8 
Ala.  App.  228,  es  So.  971.  cited  in  note  in 
L.  R.  A.  1917E,  731.  See  the  title  CRIMI- 
NAL LAW,  S  197  (ic),  vol.  4,  p.  128. 

§  187^.  Nature  and  Condition  of  Prop- 
erty or  Other  Subject  Matter  of  Of- 
Cense. 

Condition  of  Box  from  Which  Proper^ 
Was  Stolen^ln  prosecution  under  indict- 
ment charging  burglary,  grand  larceny  and 
receiving  or  concealing  stolen  property, 
action  of  trial  court  in  permitting  state  to 
show  condition  of  box  from  which  it 
was  claimed  property  was  stolen  was 
proper.  Wade  -v.  State,  14  Ala.  App. 
130.  72   So.  369. 

Condition  of  Room  in  Which  Deceased 
Was  Pound. — In  a  prosecution  for  homi- 
cide, evidence  as  to  the  condition  of  the 
room  in  which  deceased  was  found,  and 
objects  therein,  held  admissible,  though 
it  did  not  appear  that  the  room  and 
clothing  were  in  the  same  condition 
when  seen  by  the  witnesses  as  when  the 
homicide  was  committed.  Madley  v. 
State,  192  Ala.  5,  68  So.  864. 

§  1»7  C/^a)  Personal  Relations. 

Feelings   existing    between   persons    is 
fact    that    may   be   established    by    proof. 
Butler  f.  State  (Ala.  App.),  77  So.  72. 
§  19&  Motive  or  Absence  of  Motive. 

As  to  competency  of  testimony  as  to 
motive,  see  post,  "Testimony  a*  to  In- 
tent or  Motive,"  §  238.  As  to  evidence 
of  other  ofTenses  to  show  motive,  see 
post,  "Acts  Showing  Intent  or  Malice  or 
Motive,"   g  322. 
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Where  «  frandnlent  intent  is  neceiury 
to  b«  ihown,  gre^t  latitude  it  allowed  m 
the  range  of  evidence.  Freeman  *.  State. 
Iti  Ala.  App.  130,  «4  So.  £14 

Admiiiibilltr  of  Evidence  Tending  to 
Show  Motive.— Cooley  v.  State,  I  Ala. 
App.  163.  98  So.  893.  See  the  title 
CRIMINAL  LAW.  5  198.  vol.  4.  p.  128. 

Uuconununicated   Motive   or   Intent  of 
Defendant— Cranberry  *.  State,  1(12  Ala. 
4,  62   So.   52.   See   the   title   CRIMINAL 
LAW,   S    199,  vol.   4,   p.   129. 
§  Ml.  Preparations    and    Preceding    Cir- 


Accused's  Whereabouts  before  Com- 
mitting Offense^Cooley  i-.  Sute,  7  Ala. 
App.  163.  62  So.  292.  See  the  title  CRIM- 
INAL LAW,  §  aoi,  vol.  4.  p.  129. 
%  M4.  Subsequent  Incriminating  or  Ex- 
culpatory Circumstances. 

See  post,  "Subsequent  Condition  or 
Conduct  of  Accused,"  §  20S. 

Where  the  evidence  tended  to  show 
that  defendant,  and  a  third  person  were 
accomplices,  evidence  that  after  the  lar- 
ceny they  went  off  and  remained  to- 
gether waa  admissible.  Moye  v.  State, 
12  Ala,  App.  137.  67  So.  716. 

Defeiulant's  Pretence  at  Wltnesi' 
House.  —  In  prosecution  for  larceny, 
where  it  was  shown  that  a  state's  wit- 
ness' home  was  near  the  scene  of  the 
crime,  testimony  as  to  whether  defend- 
ant had  been  at  witness"  house  about  a 
certain  time  was  competent.  English  v. 
State,  14  Ala.  App.  636.  72  So.  292. 
§  tM.  Subsequent  Condition  or  Conduct 

of  Accused. 
§  tW  (1)  In  General. 

Conduct  or  Declaration  Indicating 
Consciousness  of  Guilt^Any  conduct  or 
declaration  of  accused  having  relation  to 
the  offense-  charged  indicating  his  con- 
sciousness of  guilt  is  admissible.  Palmei 
V.  State  (Ala.  App.).  73  So.  139,  certiorari 
denied  in  73  So.  1001. 

Inquiries  Whether  His  Hame  Con- 
nected with  Crime.— McGain  v.  SUte, 
182  Ala.  67,  62  So.  341.  See  the  title 
CRIMINAL  LAW.  g  205  (1).  vol.  4,  p. 
130. 

Inquiries  Whether  Woman  Could 
Swear  to   His  Whereabouts. — McCIain  v. 


State,  isa  Ala.  67.  62  So.  241.  See  ih* 
title  CRIMINAL  LAW.  |  805  (1).  vol. 
4,  p.  130. 

Accused  Asking  Witness  to  Call  Sher- 
iff.— Witness  in  murder  trial  was  prop- 
erly not  allowed  to  answer  questioa 
eliciting  testimony  that  accused  asked 
him  to  call  the  sheriff  for  accused.  Jamts 
V.  State,  14  Ala.  App.  652,  72  So.  299. 

Accused's   Whereabouts   after   Commit- 
ting Crime-— Cooley  v.  State,  7  Ala.  App. 
163,  62  So.  892.    See  the  title  CRIMINAL 
LAW.  §  205  (1),  vol.  4,  p,  130. 
§  MM  <t)  Flight  or  Refusal  to  Pice. 

See  post,  "Condition  or  Conduct  of 
Accused  Subsequent  to  Commission  of 
Crime."  §  211  (3). 

In  a  criminal  prosecution,  the  state 
majr  always  show  flight  of  the  defendint; 
that  is,  that  the  defendant  absented  him- 
self from  the  community  of  the  crime, 
out  of  the  sense  of  guilt,  through  fear  of. 
or  to  avoid,  arrest.  Goforth  v.  Stale,  1S3 
Ala.  66,  63  So.  8;  McConnell  v.  State.  13 
Ala.  App.  79,  69  So.  333;  RichardsoD  v. 
Stale,  191  Ala.  21,  68  So.  57. 

Question  for  Jury.— Inculpatory  state- 
ments and  conduct  of  defendant  tending 
to  ahow  flight  as  a  consciousness  of  guih 
are  admissible,  though  weak  and  incon- 
clusive in  themselves;  their  weight  being 
for  the  jury.  Palmet  v.  State  (Ala.  App.), 
73  So.  139,  certiorari  denied  in  73  So. 
1001. 

Coming  to  County  Seat  and  Surrend- 
ering to  Sheriff.— In  a  homicide  case,  it 
was  not  error  to  refuse  to  permit  de- 
fendant to  prove  that  after  the  difficulty 
he  came  to  the  county  seat  and  surrend- 
ered himself  to  the  sheriff,  where  the 
state  did  not  prove,  or  attempt  to  prove, 
flight.  Phillips  V.  State,  11  Ala.  App.  IS, 
65  So.  444. 

Valite  Containing  Implementa  of  De- 
fendant's Vocation. — ft  was  permissible 
to  prove,  as  a  fact  connected  with  the 
flight  of  defendant,  that  the'  valise  found 
in  his  possession  when  he  was  arrested 
contained  working  clothes  and  imple- 
ments suited  to  his  vocation.  Beiser  v. 
State.  10  Ala.  App.  86.  6S  So.  312. 

Propriety  of  Showing  Defendant  Had 
Left  State,— On  the  question  of  flight  it 
was  proper  to  show  that  defendant  hid 
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left  the  state,  as  well  ag  the  neighbor- 
hood. McConnell  v.  State.  13  Ala.  App. 
79,  «9  So.  333. 

Statements  tof  accused  ihowing  he  con- 
tciiq>Uted  flight  were  -competent  in  con- 
nection with  proof  of  his  flight.  Palmer 
p.  State  (Ala.  App.).  73  So.  139.  certiorari 
denied  in  73  So.  1001. 

Running  into  Houw  on  Seeing  Officer. 
—Evidence  that  accused,  when  he  saw 
an  officer  coming  to  arrest  him,  ran  into 
the  house,  is  admissible.  James  v.  State. 
14  Ala.  App.  852.  73  So.  «»9. 

Propriet7  of  Defendants  Proving  No 
Attempt  to  Escape. — It  was  proper  to 
refuse  to  allow  defendants  to  show  that 
the/  made  no  attempt  to  evade  arrest 
where  state  introduced  no  proof  lending 
to  show  flight.  Hendley  v.  State  {Ala.>. 
T«  So.  904. 
J  SOS  (3)   Resisting  or  Avoiding  Arrest. 

Evidence  that  accused  evaded,  or  at- 
tempted to  evade,  arrest,  is  admissible. 
Jackson  v.  State,  11  Ala.  App.  303,  66  So. 

S7T, 

{  lOS  (S)  Subornation  'of  Witnesses  or 
Jurors,  and  Fabrication  of  Evidence. 

Attempts  to  Suppress  Truth, — Defend- 
ant's statements  during  his  efforts  to  get 
witnesses  to  testify  in  his  favor  capable 
of  construction  as  an  effort  to  suppress 
the  truth  were  admissible  in  connection 
with  any  explanation  he  might  offer  of 
an  innocent  meaning  or  intention  on  Ms 
part.  Dempsey  *.  State  (Ala.  App.),  72 
So  773. 

Same.— Smith  v.  State,  1B3  Ala.  10,  62 
So.  864.  See  the  title  CRIMINAL  LAW. 
S  SOS  (5),  vol.  4,  p.  132. 

Declarations  Concerning  Stolen  Prop- 
erty—Threats  about  Witness  Testifying. 
—On  a  larceny  trial  it  is  proper  for  the 
Slate  to  ask  its  witness  if  defendant  made 
any  statements  to  him  about  the  stolen 
property  or  made  any  threats  about  the 
witness  testifying  in  the  case.  iButford  v. 
State.  14  Ma.  App.  69.  71  So.  614. 

Where  defendant  admitted  giving  a 
letter  to  a  witness  and  the  witness  iden- 
tified the  letter,  which  was  an  attempt  to 
suppress  evidence,  it  was  admissible. 
UcDaniel  v.  Slate  (Ala.  App.),  75  So. 
173. 


Efforts  to  See  Accomplice  and  Thetr 
Conversations. — Where  there  was  evi- 
dence tending  to  show  that  a  prisoner 
was  an  accomplice  of  defendant,  evi- 
dence of  repeated  efforts  by  defendant 
to  see  the  prisoner  and  the  conversations 
between  them  was  admissible;  it  showing 
etifort  to  manufacture  evidence.  Briiion 
V.  State  (Ala.  App.),  74  So.  721. 
§  SM  («)  Escape,  Attempts  to  Escape, 
and  Opportunity  to  Escape  Declined. 

Though  accused  was  unlawfully  ar- 
rested without  a  warrant,  his  attempt  to 
escape  is  admissible  to  show  conscious- 
ness of  guilt.  Hicks  V.  State.  11  Ala. 
App.  390,  66  So.  873. 
§  SOe.  Insanity. 

As  to  burden  of  proof  of  insanity,  bee 
ante,  "Insanity,"  g  193. 

Great  latitude  is  allowed  in  admitting 
evidence  having  any  tendency  to  throw 
light  on  mental  condition  of  defendant, 
whose  insanity  is  in  issue.  Winford  t'. 
State  (Ala.  App.),  7S  So.  819. 

A  physician  examining  accused  while 
in  jail  awaiting  trial  may  testify  as  to  his 
sanity,  as  against  the  objection  that  il 
related  to  the  mind  of  accused  after  the 
offense.  Brown  v.  State,  11  Ala.  App. 
321,  66  So.  S29. 

Loss  of  Home  Prior  to  Crime. — Where 
accused  had  not  offered  evidence  of  in- 
'sanity,  exclusion  of  evidence  that  be- 
fore the  crime  he  had  lost  his  home  was 
not  erroneoua.  Brown  v.  State,  11  Ala. 
App.  331.  66  So.  S.29. 
§  907.  Intoxication. 

As  to  opinion  evidence,  see  post,  "In- 
toxication and  Intoxicants."  §  296. 

Evidence    Properly  Stricken   as  Imma- 
tetiaL — Hammock    v.  State.  7   Ala.    .\]>p. 
112,   81    So.   471.     See   the  title    CRIMI- 
NAL LAW,  I  207,  vol.  4,  pp.   133,  134. 
S  MM.  Incriminating  Others. 
S  *0&  (1)  To  Exculpate  Accused. 

Where  Evidence  against  Prisoner  Cir- 
cumstantial.—Davis  V.  State,  8  Ala.  App 
211,  83  So.  382.  See  the  title  CRIMI- 
NAL LAW,  §  209  (1),  vol.  4.  p.  134. 

Evideitce  Held  Competent  to  CorHobo- 
rate  Dehndanfs  Theory  Exculpating 
Him.— Sellers  v.  SUte,    7   Ala     App.  7S, 
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«    So.    485.   ,  See    the    title    CRIMINAL 
LAW,  §  209  (1).  vol.  4,  p.  134. 

Flight  of  Another  Accnsed  of  Sam^ 
Crime. — Proof  that  another,  who  had 
been  charged  with  the  crime,  had  Aed 
the  country  is  inadmissible.  Ward  i: 
State  (Ala.  App),  72  So.  754. 

Flight  of  Third  Partj.— As  part  of  the 
res  gestae  of  the  difficulty  of  H. 
ceased,  claimed  by  defendant  to 
flicted   the  wound,  held   defendant   could 
ahow  that  H.  immediately  left.    Terry 
State,  13  Ala.  App.  115,  SB  So.  3T0. 

Defendant's    Right  to  Prove    Another 
Accused   of   Crime. — Accused   is   not 
titled    to    introduce    testimony    that 
other  had  been  accused  of  the  crime 
which  he  was  being  tried.    Ward  v.  State 
(Ala.  App.),  72  So.  754. 

Proof    of    Coramiaiion    of    Crime    by 
Third    Peraon.— Davis    *.    State, 
App.  211,  62  So.  3B2.    See  the  title  CRIM- 
INAL LAW.  5  209  (1),  vol.  4.  p.  13*. 

Where  Evidence  Relatea  to  Res  GeatK. 
— Tennison  v.  State,  183  Ala.  1,  «2  So. 
7B0.  See  the  title  CRIMINAL  LAW.  § 
809  (1),  vol.  4,  p.  134. 
S  SOe  (S)  To  EstabUah  Guilt  of  Accuaed. 
Rebuttal  of  Another's  Ouilt.— Testi- 
mony of  the  mother  of  a  man,  who  had 
been  suspected  of  committing  the  murder 
with  which  defendant  was  charged,  that 
he  was  in  his  room  at  the  time  of  thi 
crime  was  admissible,  though  her  soi 
was  in  jail  charged  with  the  crime  whei 
she  testified;  such  fact  affecting  only  the 
value  of  her  testimony.  Pope  v.  State, 
1S8  Ala.  50,  66  So.  35. 

Where,  in  a  homicide  case,  the  evi- 
dence of  the  identity  of  the  guilty  person 
was  circumstantial  and  tended  t>>  show 
that  the  crime  was  committed  either  by 
defendant  or  by  a  certain  other  person, 
evidence  that  the  other  person  was  in  hii 
room  at  the  time  of  the  crime  and  could 
not  have  been  present  thereat,  was  ad- 
missible. Pope  V.  State,  188  Ala.  SO,  66 
So.   25. 

f   Sll.   Hatters  Explanatory  of  Pacts  in 
Evidence    or    of    Inferences    There- 

S  Sll  (1)  In  General. 
Whether    Witness    Asked    Derendania 


■bout  Deceased.  —  Where  witneii  in 
murder  case  testified  that  he  met  defend- 
ants, and  one  of  them  said  that  deceased 
was  below  the  old  house  with  his  head  in 
the  ditch,  there  waj  no  error  in  oierrnl- 
ing  an  objection  as  to  whether  the  wit- 
ness asked  about  the  deceased.  Hendley 
r.  State  (Ala.),  76  So.  904. 

That  Decedent  Was  a  Constable.  ~ 
Perry  v.  State,  8  Ala.  App.  7.  63  So.  391. 
See  the  title  CRIMINAL  LAW,  £  !il 
(1),  vol.  4,  p.  136. 

Right  to  Rebut  Irrelevant  Testimonjr. 
— Where,  in  a  prosecution  against  a  land- 
lord for  killing  his  tenant,  the  tenant's 
widow  irrelevantly  testified  that  at  the 
time  of  the  killing  they  had  nothing  to 
live  on  but  dry  bread,  defendant  was  not 
entitled  to  show  that  he  had  given  the 
tenant  orders  on  a  grocer,  and  that,  if  they 
were  without  provisions,  it  was  rot  hii 
fault.  Maxwell  *,  State,  11  Ala.  App.  S3, 
65  So.  732. 

Another'a  Flight^Propriety  of  Show- 
tng  His  Failure  to  Return.— As  explana- 
tion of  the  immediate  leaving  by  H., 
claimed  by  defendant  to  have  killed  de- 
ceased, and  to  make  out  flight,  defendant 
could  show  he  did  not  return ;  though 
only  the  leaving  was  part  of  the  res 
gestje  of  H.'s  difficulty  with  deceased. 
Terry  v.  State,  13  Ala.  App.  lis,  69  So. 
370. 

Defendant's  Flight  —  Returning  hi 
Overalls.— That  the  immediate  leaving  by 
defendant  of  the  scene  of  the  difficulty 
with  deceased  was  on  the  invitation  of 
friends  has  no  tendency  to  explain  why, 
when  he  returned,  soon  afterwards,  he 
had  overalls  on.  Terry  v.  State.  13  Ala. 
App.  115.  69  So,  370. 

Same— Others'  Knowledge  of  Leaving. 

—In  a  rape  case,  where  the  state  proved 
flight  of  defendant,  the  court  properly 
refused  to  permit  defendant  to  show  that 
others  knew  of  his  leaving,  Beiser  f. 
State,  10  Ala.  App.  86,  65  So.  312. 
§  Sll  (8)  Condition  or  Conduct  of  Ac- 
cused  Subsequent   to   Commission  of 

Motives  in  Lesvinf  Commnnity.  — 
Where  the  state  has  otfered  evidence  of 
the  defendant's  flight,  either  the  state  or 
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tbe  defendant  may  show  all  the  circum- 
siances  attending  it.  to  show  the  defend- 
ant's motive  in  leaving  the  cemntunity. 
Goforth  V.  Sute,  183  Ala.  66,  63  So.  8. 

How  Long  Accused  Remaued  at  a 
Certain  Place,— Cooley  v.  SUte,  7  Ala. 
App.  163,  63  So.  292.  See  the  title  CRIM- 
IS.^  LAW,  §  311  (3).  vol.  4,  p.  13». 

Reaaon  for  Acts  Shown. — Where  on 
trial  for  wife  murder  the  state  introduced 
evidence  of  intimate  relations  between 
accused  and  a  young  lady,  evidence  that 
she  and  accused's  brother  had  some 
trouble,  and  that  he  was  carrying  her 
away  by  request  of  his  brother  when  seen 
with  her,  held  improperly  excluded,  but 
the  details  of  the  brother's  trouble  with 
her  were  properly  excluded.  Spicer  v. 
Stale.  188  Ala.  9,  65  So.  978. 

Contents  of  Postal  Cards  Written  by 
Defendant.— Where  the  flight  of  the  ac- 
cused was  in  evidence,  it  was  reversible 
error  to  exclude  from  the  jury  the  con- 
tents of  postal  cards  written  by  him,  in 
which  he  stated  where  he  was  going  and 
what  he  intended  to  do.  Goforth  v.  State, 
m  Ala.  66.  63  So.  8. 

While  a  defendant  can  not  introduce 
iclf-aerving  declarations,  he  may  show 
his  acts  and  words  which  are  so  connected 
with  the  flight  as  to  give  character  to  it. 
Goforth  r.  State.  183  Ala,  66,  63  So.  8. 

!  Ill  (1)  Confessions. 

During  quasi  confession,  what  third 
party  says  is  admissible  if  necessary  for 
purpose  of  connecting  and  rendering  in- 
telligible defendant's  statement,  and  also 
if  statement  involves  such  accusation 
against  one  of  several  defendants  as  to 
call  for  denial.  Hendley  v.  State  (Ala.), 
Te  So.  904. 

S  lis.  Res  Geatx. 

i  114.  RetatioR  to  Offense  in  Gen- 

epd. 
i  «4  (1)  In  General. 

The  Rule. — Acts  or  declarations,  to  be 
admissible  as  part  of  the  res  gesta,  must 
have  been  done  or  made  at  the  time  of 
tbe  occurrence  of  the  main  fact,  must 
have  a  tendency  to  elucidate  it,  and  must 
so    harmonize    with   it    as  to    obviously 


constitute     one     transaction.     Hardeman 
V.  State,  14  Ala.'App.  35,  70  So.  970. 

Acts  or  declarations,  to  be  admissible 
under  the  principle  of  res  gestae,  must  be 
substantially  contemporaneous  with  the 
main  fact  under  consideration,  and  so 
closely  connected  with  it  as  to  illustrate 
its  character.  Dudley  v.  State,  185  Ala. 
27,  «8  So.  309. 

Previon&  Altercations  between  De- 
ceased and  Defendant. — In  a  prosecution 
for  murder  in  the  first  degree,  alterca- 
tions between  the  deceased  and  defend- 
ant on  the  same  night,  the  last  of  which 
was  about  15  minutes  before  the  homi- 
cide, were  not  admissible  as  part  of  the 
res  gest£  of  the  homicide.  Moss  v. 
State,  190  Ala.  14,  67  So.  431. 

Declaration  Accompanying  Act  Which 
la  Admissible.— Harris  v.  State,  177  Ala. 
17,  59  So.  205.     See  the  title  CRIMINAL 
LAW,  S  214  (1),  vol.  4,  p.  137. 
§  311  (S)  What  Constitutes. 

In  prosecution  for  violation  of  prohibi- 
tion law,  testimony  of  officer  that,  when 
he  and  others  were  searching  defendant's 
premises,  man  was  in  defendant's  house, 
who  had  a  full  quart  of  gin  in  his  pocket, 
was  admissible  as  part  of  res  gestie.  Bell 
V.  State  (Ala.  App.),  75  So.  181,  certiorari 
denied  in  Ex  parte  Bell  (Ala.),  76  So.  1. 

Acts  on  Day  before  Harder. — Acts  of 
participants  on  day  previous  to  day  of 
murder  are  not  admissible  as  part  of  res 
gestx.  Hendley  v.  State  (Ala.),  76  So. 
904. 

Difficulty  between  Accused's  Father 
and  Officer. — If  evidence  tends  to  show 
that  particulars  of  a  difiiculty  between  an 
officer  and  accused's  father  were  of  the 
res  gestae  of  the  major  fact  in  the  case 
against  accused  who  shot  the  officer,  all 
that  was  said  and  done  at  the  time  of 
such  difficulty  is  competent.  Dickey  v. 
Sute  (Ala.  App.),  72  So.  60S,  certiorari 
denied  in  197  Ala.  610,  73  So-.  72. 

DifBculty  Leading  up  to  Killing.— Tes- 
timony as  to  a  difficulty  leading  up  to  the 
killing  held  admissible  as  part  of  the  res 
gesta;.     Minor  v.    State    (Ala.   App.),   74 

So.  9B. 

Difficulty  with  Another  Two  Houia 
before  Killing. — In  the  prosecution  for 
murder  of  a  married  woman,  e^Ndence  of 


Diomzeanv  Google 


Criminal  Law 


§§  214  (2)-21S  (2) 


the  details  of  a  difficulty  between  P.  and 
defendant,  alleged  rivals  for  thi 
tions  of  deceased,  which  occurred  two 
.  hours  before  the  killing  held  not  a  part 
of  the  res  gestae.  Wise  v.  State,  11  AU. 
App.  72,  ftft  So.  128, 

State's  Right  to  Show  Pvticnlan  of 
Prevtoui  Difficulty. — Where,  shortly  be- 
fore the  killing,  accused  and  deceased 
had  a  difficulty,  and  accused  left  the  place, 
not  returning  for  some  minutes,  the 
state,  while  entitled  to  show  the  happen- 
ing of  the  difficulty,  can  not  show  the 
particulars;  the  difficulty  not  being  part 
of  the  res  gesta;.  Wells  v.  State,  1B7 
Ala.  1.  63  So.  950. 

Defendant  "Using"  House  When 
Crime  Committed^Parsons  r.  State,  ITB 
Ala.  23,  60  So.  864.  See  the  title  CRIM- 
INAL LAW.  I  214  <3>.  vol.  4,  p.  138. 

Assstilted  Partj'a  Testimony  Concern- 
ing Circumstances  of  Assault.— In  prose- 
cution for  an  assault  with  intent  to 
murder,  testimony  of  assaulted  party 
to  the  circumstances  of  assault,  a  part  of 
one  continuous  transaction,  held  admiS' 
siblc  as  a  part  of  the  res  gestx.  Hender- 
son V.  State  (Ala.  App.),  72  So.  590. 

Defendant's  Physical  ConditioiL — In  i 
murder  case,  the  physical  condition  of 
deceased  held  admissible  as  part  of  the 
res  gestie  and  to  aid  the  jury  in  -fixing 
the  grade  of  punishment,  Morris  v. 
State,  193  Ala.  t,  6S  So.  1003, 

On  Trial  for  Assault  with  Intent  to 
Hurder.— Chestnut  v.  State,  7  Ala.  App. 
72,  «l  So.  «09,  See  the  title  (CRIMINAL 
LAW.  S  214  (2).  vol.  4,  p,  139, 

Interval  of  Time.— Bishop  v.  Stale.  IBI 
Ala,  85,  61  So.  820.  See  the  title  CRIM- 
INAL LAW.  §  214  (2).  vol.  4.  p. 

Evidence  as  to  bow  one  was  wounded, 
and  bis  position,  held  admissible,  in  a 
trial  for  homicide,  as  descriptive  of  part 
of  the  occurrence,  the  relative  positions 
of  defendant  and  the  deceased,  and  th'- 
direction  of  the  shots.  Howell  v.  State. 
10  Ala.  App.  1,  64  So.  S22, 

Conversation  between  Victim  and 
Accused.— In  a  murder  trial,  conversa- 
tion between  victim  and  accused  immeii- 
ately  after  firing  of  fatal  shot  was  admis- 
sible to  show  accused's  hostile  state  ol 
mind  at  the  time.    Walling  v.  State  (AU 


App.),  73  So.  216,  certiorari  denied  in  Ex 
parte  Walling  (Ala.),  73  So.  1003. 

Conversation  between  defendant  and 
deceased  after  he  had  shot  her  in  the 
house,  and  they  had  gone  out  doors,  «3i 
not  admissible  as  part  of  the  res  gesti. 
Pinson  v.  Sute  (Ala.),  78  So.  876. 
§  SIS.  Acts  and  Statements  of  Ac- 

S   SIS    (1)    Contemporaneous  with  Cam> 
mission  of  Crime. 


In  a  prosecution  for  carrying  a  con- 
cealed pistol,  court  did  not  err  in  admit- 
vidence  that  at  time  and  place 
where  defendant  was  seen  with  pistol 
concealed  he  was  under  influence  of 
whisky  and  fired  pistol;  such  facts  being 
part  of  res  -gestx.  Adkins  ».  State  (AU. 
App.),  76  So.  465. 

Accused's  Acts  Hour  and  a  Half  before 
Kflling.— Harris  r.  State,  «  Ala.  App,  JS. 
62  So.  477,  See  the  title  CRIMINAL 
LAW,  I  815  (1),  vol.  4,  p.  1*0, 

Resistiag  Arrest- Finley  v.  SUte,  T 
Ala.  App.  161,  «2  So.  265.  See  the  title 
CRIMINAL  LAW.  §  215  (1),  vol.  4,  p. 
140. 

Calling  to  Wife  to  Bring  His  Gun- 
Evidence  that  defendant  during  or  just 
after  the  difficulty  called  to  his  wife  to 
bring  his  gun;  that  he  had  killed  one  nun 
and  was  going  to  kill  another— was  ad- 
missible as  a  part  of  the  res  gest*. 
Dempsey  c  State  (Ala.  App.).  T2  So. 
773. 

Telling  Bystander  to  Knock  H— 1  OM 

of  Deceased. — It  is  permissible  to  prove, 

part  of  the   res  gest*,   that,  while 

the  difficulty  was  going  on,  accused  toM 

bystander  to  "knock  h 1"  out  of  the 

deceased.     Tiller  v.  Sute  (Ala.  App.).  « 
So.  653. 

Person    Accused    of    Rape.— Story   v. 
State,   178  Ala,  98,  59   So.   480,     See  the 
tie   CRIMINAL   LAW,   §   215   (l),  toI, 
p.,  140.  , 

S  SIS  (S)    Before  ConmUssion  of  Ctime. 

See  post,  "Length  of  Time  Elapsed  m 
Affecting  Admissibility,"  §  315  (4). 

Conversations  of  Accused  and  TUnl 
PersoiL — It  was  not  error  to  exclude  ev- 
8  to  conversations  between  de- 
fendant and  a  third  person   while  going 
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10  the  <5cenc  of  the  crime,  wherein  the 
third  person  suggested  going  to  see  de- 
ceased, as  to  working  for  defendant.  In- 
gr«m  V.  State,  13  Ala.  App.  147,  69  So. 
8TE. 

Stttnnent  of  Accused  Just  before  Fatal 
Encounter.  —  A  statement  by  accused, 
just  before  the  encounter  with  decedent, 
thai  he  would  «o  to  where  decedent  and 
his  brother  were  wrestling  a  short  dis- 
tance away,  was  a  part  of  the  res  gestx. 
Rector  v.  State,  H  Ala.  App.  333,  66  So. 
aST. 

Declarations  made  by  defendant,  after 
being  shot  at  and  while  he  was  procur- 
ing (he  gun  with  which  he  killed  de~ 
ceased,  held  properly  admitted  in  homi- 
cide case  to  show  his  mental  attitude  and 
purposes,  Dudley  v.  State.  185  Ala.  27, 
64  So.  30e, 

Defendants'  Request  to  Kide  with 
ProsecutinK  Witness. — Where  the  prose- 
cuting witness  contended  that  accused  and 
another  negro  whom  he  allowed  to  ride  in 
his  wagon  robbed  him  at  the  point  of  a 
pistol,  testimony  as  to  the  request  by  me 
negroes  for  permission  to  ride  is  admissi- 
ble as  part  of  the  res  gestae.  Doby  v. 
Stale  (Ala.  App.),  74  So.  724. 

In  prosecution  for  carnal  knowledge  of 
I  girl  under  IS  years  of  age,  testimony 
that  defendant's  announced  purpose  on 
setting  out  was  to  inspect  a  cart,  held  ad- 
missible a.s  part  of  res  gestae.  Mayo  v. 
State  (Ala.  App.),  73  So.  141. 

That  Person  Robbed  Exhibited  Money 
before  Defendant. — In  a  prosecution 
robbery,  evidence  that  within  an  hour 
before  ^he  robbery  the  person  robbed,  in 
paying  for  whisky,  which  defendant  had 
suggested  that  they  get,  exhibited  the 
money  of  which  he  was  afterwards 
robbed,  held  admissible  as  part  of  thi 
res  gcstfe;  Hardeman  v.  State,  14  Ala. 
App.  35,  70  So.  97S. 

A  note  read  to  defendant,  to  the  effect 
that  it  was  a  violation  of  law,  under  the 
circumstances,  for  him  not  to  release 
servant  in  his  employ  under  written  co 
tract  to  serve  another,  whereupon  he  still 
refused  to  release  the  servant  from  hi 
employ,  held  admissible  as  part  of  the 
res  gestx  of  the  refusal.  Lambert  v. 
State,  13  Ala.  App.  289,  69  So.  261. 


§  SIS  <3)  After  Conuniaaion  \>t  Crime  in 
General. 

See  post,  "Length  of  Time  Elapsed  as 
Affecting  Admissibility,"  S  215  (4). 

Acts  and  statements  of  one  accused  of 
murder  immediately  after  killing  and 
constituting  res  gestie  are  admissible. 
Consford  v.  State  (Ala.  App.),  74  So.  740. 
certiorari  denied  in  7!  So.  33S. 

Statements  of  Defendant  Juit  after 
Killing.~There  was  no  error  in  allowing 
proof  of  what  defendant  was  saying  just 
after  shooting,  as  it  was  part  of  res 
gestJe.  Reeves  v.  State  (Ala.),  77  So. 
339. 

Declarations  after  Leaving  Place  of 
Killing. — A  statement  by  accused  with 
reference  to  the  killing,  made  a  few  min- 
utes after  the  shot  and  at  a  time  when 
he  had  left  the  place,  held  not  admissible 
as  part  of  the  res  ge,stse.  Hickman  v. 
State,  12  Ala.  App.  22,  67  So.  775. 

Accused's  Statement  He  Did  Not  Mean 
to  Shoot  Deceased.  —  Evidence  of  ac- 
cused's statement  that  he  did  not  mean 
to  shoot  deceased  held  admissible  as  part 
of  the  res  gestx.  James  v.  State,  12  Ala. 
App.  16,  67  So.  773. 

Conversation  of  Accused  and  Another 
Holding  PistoL — Witness  having  testified 
that,  immediately  after  hearing  «hots,  he 
heard  a  man  holding  a  pistol  speak  to 
some  one  who  responded  in  the  voice  of 
the  accused,  the,  entire  conversation  then 
had  between  such  persons  was  admissible 
as  res  gestae.  Newsom  v.  State  (Ala. 
At>p.),  73  So.  578,  certiorari  denied  in  Ex 
parte  Newsom  (Ala.),  73  So.  1001. 

Statements  made  by  accused  to  officers 
soon  after  the  commission  of  the  alleged 
crime  are  not  part  of  the  res  gestae  but 
are  merely  aelf-serving  declarations  when 
olfered  by  accused,  but  the  statements 
are  admissible  against  him.  Clayton  v. 
State,  18S  Ala.  13,  W  So.  76. 

Threat  to  Kill  Witness.— In  a  prosecu- 
tion of  a  convict  for  murder,  declarations 
of  defendant  to  another  convict  "if  you 
go  down  and  tell  him,  I  will  kill  you 
when  you  come  back,"  held  admissible 
as  part  of  the  res  gestx.  Johnson  *.  Stale, 
1S3  Ala.  79.  63  So.  1S3,  cited  in  note  in 
L.  R.  A.  1915E,  205. 
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Defendant's  Request  to  Slerp  with  Wit' 
new. — Accused  was  properly  not  allowed 
to  sliow  as  part  of  res  gestae  that  he 
asked  witness  to  be  allowed  to  sleep  with 
him  the  night  of  the  murder.  James  v. 
State,  14  Ala.  App.  653,  72  So.  299. 

What  occurred  after  the  shooting  be- 
tween defendant  and  deceased's  wife, 
who  was  some  distance  away  when  the 
shooting  occurred,  was  not  part  of  the 
res  gestae.  Madry  v.  State  (Ala.),  78  S( 
8M. 

Acts  of  Accused  at  Time  of  Arreat— 
Where  the  state  did  not  show  flight,  tes- 
timony of  an  officer  as  to  what  accused 
was  doing  at  the  time  of  his  arrest 
properly  excluded,  as  not  a  part  of  the 
res  gestz.  Brown  v.  State,  11  Ala.  App. 
321,  66  So.  629. 

Prosecution  for  Homicide.  —  Livings- 
ton V.  State,  7  Ala.  App.  43.  61  So.  54. 
judgment  reversed  in  Ex  parte  State,  161 
Ala.  4,  61  So.  53.  See  the  title  CRIMI- 
NAL LAW.  §  215  (3),  vol.  4,  p.  141. 

A  question,  "What  was  she  sayinc 
after  she  shot?"  was  proper  in  a  homi- 
cide case.  Pruitt  v.  State  (Ala.  App.), 
77  So.  916. 

§  SIS  (3«)  Incriminating  Conduct  and 
Statements  after  Commission  of  Of- 
fense. 

Threat  to  Kill  Witness.— Bone  v.  State. 
8  Ala.  .App.  59,  63  So.  455.  See  the  title 
CRIMINAL  LAW,  §  215  (3a).  vol.  4.  p. 
142. 

Following  and  Attempting  to  Shoot 
Deceased  Again.— Thai  wife  after  shodt- 
ing  her  husband  followed  him.  and  at- 
tempted to  shoot  him  again  hefore  he 
died,  was  part  of  the  res  gestz.  Pruitt 
V.  Slate  (.Ma.  .^pp.),  77  So.  916. 

NervonsnesB  of  Defendant  When  Ar- 
rested.— The  state  was  properly  permit- 
ted to  show  by  the  arresting  officer  that 
accused  appeared  nervous  when  arrested: 
it  being  a  part  of  the  res  gestx.  Thomas 
V.  Stale,  11  Ala.  App.  85.  65  So.  863. 

Defendant's  Answer  to  State's  Witness' 
Statement. — In  prosecution  for  murder, 
defendant's  statement,  in  answer  lo  state- 
ment of  state's  witness,  that  he  did  not 
care  if  he  had  killed  deceased  and  another 
held  not  admissible  as  a  part  of  the  res 


gestx.     Allsup  V.    State    (Ala.  App.),  72 
So.   599. 

Defendant's  Cottdnct  in  Going  to  An- 
other.— In  prosecution  for  assault  with 
intent  to  murder,  conduct  of  defendant 
in  going  to  another,  with  whom  she  wai 
associated,  immediately  after  he  iras  shot 
in  the  affray  in  question  was  part  of  rei 
gestx.  Rowlan  v.  State.  U  Ala.  App.  17, 
70  So.  9S3. 

§  ai9  (tt>)  Exculpatory  Conduct  and 
Statements  after  Commission  of  Of- 
fense. 

Statements  in  Defendant's  Favor 
Hours  after  Killing.— Statements  made 
by  defendant  in  his  own  favor  to  a  wit- 
ness a  few  hours  after  the  fatal  difficulty, 
not  being  part  of  the  res  gestze.  were 
properly  excluded.  Langs  ton  i:  Slat* 
(Ala.  App.),  75  So.  7  IS. 

Defendant's  Crring— No  Intention  to 
KiU  Wife^Simon  v.  State.  181  Ala.  90, 
61  So.  801.  See  the  title  CRIMIN.^L 
LAW.  S  SIS  (3b).  vol,  4.  p.  142. 

Acts  of  Defendant  after  Killing  Wrong 
Han.— When  the  defense  was  that  de- 
ceased was  killed  under  the  mistaken  be- 
lief that  he  was  another  person,  the  court 
properly  refused  to  permit  defendant  lo 
show  what  he  did  after  he  discovered  he 
had  killed  deceased:  it  not  being  a  pan 
of  the  jea  g&sta;.  Vinson  r.  State,  1" 
Ala,  App.  «1.  64  So.  639. 

SMtements  by  accused,  some  time  after 
his  shooting  decedent,  explaining  and  ex- 
onerating his  act,  are  not  a  pan  of  the 
es  geslx,  but  are  self-serving.  Frands 
'.  State.  188  Ala.  39,  05  So.  969. 

Attending  Funeral  with  Deceased's  Rel- 
atives.— In  a  prosecution  for  homicide, 
where  a  witness  had  testified  that  ac- 
cused attended  the  funeral  of  deceased, 
ence  that  he  did  so  in  company  wi'h 
deceased's  relatives  is  properly  excluded, 
t  forms  no  part  of  the  res  gestae. 
Campbell  f.  State,  13  Ala.  App.  70,  69  So. 

2. 

Defendant  Sending  for  Doctor  to  At- 
tend Deceased. — In  a  .  prosecution  for 
homicide,  evidence  that  after  the  difficulty 
accused  sent  for  a  doctor  to  attend  de- 
ceased was  no  part  of  the  res  geii<e. 
Maxwell  v.  State,  11  Ala.  App.  53,  M  Soi 
732. 
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}  lis  <4)  Length    of   Time    Elapsed    as 

Affectinc  AdmissilHlity. 

Ten     Minutes     alter     Commission 

Crime.~-Smith   v.   State,    183    Ala.    10,    fi2 

So.  894.    See  the  title  CRIMINAL  LAW, 

!  215   (4),  vol,  4,   p.    143. 

After  Giving  Up  Pistol  and  Getting 
0*er  Fence.— Powell  v.  State,  7  Ala. 
.^pp.  17.  60  So.  967,  See  the  title  CRIM- 
INAL LAW,  §  S15  (4),  vol.  i.  p.  143. 

i  IIS.   Other      Offense      Part      of 

Same  Transaction. 
;  lie  (1)  In  General. 
Two    Hordera  Part    of  One    Tranaac- 

tion.— Kennedy  *.  State.  182  Ala.  10.  5a 
So.  49.  See  the  title  CRIMINAL  LAW, 
S  316  (1),  vol.  4,  p.  144,  Cranberry  v. 
State,  isa  Ala.  4,  02  So.  52.  See  the 
title  CRIMINAL  LAW,   §  216    Ul,   vol, 

4,  p,  144, 

S  UB  (2>  Prior  Offenses. 

Previous  Difficulty  between  Accused 
ind  Prosecutor.— While  the  details  of  i 
former  difficulty  between  accused  anc 
the  prosecuting  witness  can  not  be  in 
quired  into  it  \a  otherwise  where  th< 
previous  difficulty  was  part  of  a  continu- 
ous  transaction  culminating  in  accused'! 
subsequent  assault,  Wilson  v.  State,  12 
Ala,  App,  97,  68  So,  543, 
S  It*  (3)  Subsequent  OSeiues. 

Identity  of  AccuaeA— Conwill  v.  State 
e  Ala.  App.  92,  S2  So.  1006,  See  the  title 
CRIMINAL  LAW,  §  216  (3),  vol.  4,  p. 
145. 

Pointing  Pistol  at  Mother  and  Sister 
of  Deceased.  —  Where  the  evidence 
showed  that  accused  fired  two  shots  at 
deceased,  who  immediately  engaged  him 
in  a  tussle,  and  that  deceased's  sister 
and  mother  intervened,  whereupon  ac- 
cused ran  a  few  steps  and  pointed  his 
pistol  at  the  two  women,  the  evidence 
thereof  was  admissible  as  part  of  the  res 
gestse.     Culliver  v.  State   (Ala.  App,),  73 

So,  556. 

Shooting  at  Another  after  Killing  De- 
ceased.—In  a  prosecution  for  homicide, 
evidence  that  after  killing  deceased  ac- 
cused turned  his  pistol  upon  another  and 
shot  at  him  is  admissible  as  part  of 
the  res  gestae.  Wells  v.  State,  187  Ala. 
1,  65  So,  950. 


§  S17.  Acts  and  Statements  of  Per- 
son Injured. 

.\s    to    dying    declarations,    see    post, 
HOMICIDE, 
§  Z17  (1)  In  General. 

That  "They  Got  Him  from  Behind 
Barrel." — The  statement  of  deceased  at 
the  time  of  the  shooting  that  "they  got 
[him)  from  behind  the  barrel"  is  admis- 
sible in  a  prosecution  for  murder  as  res 
gests.  White  v.  State.  195  Ala.  681,  71 
So.   452, 

Cries  and  Prayers  of  Deceased.-;- In  a 
prosecution  for  second  degree  man- 
slaughter by  negligently  running  over  a 
pedestrian  with  an  automobile,  where  the 
killing  of  decedent  was  undisputed,  and 
intent  was  not  in  issue,  the  admission  of 
evidence  of  decedent's  cries  and  pray- 
ers at  the  time  as  part  of  the  res  gests 
was  highly  prejudicial.  Bently  v.  State, 
12  Ala.  App,  39.  6T  So.  620, 

Possession  of  Road  in  Dispute. — Ken- 
nedy V.  State.  182  Ala,  10.  62  So.  49.  See 
the    title    CRIMINAL   LAW.  §  217    (1), 

vol.  4,  p.  145. 

§  ai7  <8)  Before  Commission  of  Crime. 

Evidence  that  defendant  and  his  family 
were  in  his  house  when  accused  used 
highly  insulting,  threatening,  and  obscene 
language  near  the  house  just  prior  to  the 
homicide  held  part  of  the  res  gestas. 
Bailey  v.  State,  11  Ala.  App.  8,  65  So.  422. 

What  deceased  "or  bome  one  else" 
said  about  defendant  when  within  100 
yards  of  his  house  before  killing  was  not 
part  of  res  gestJe.  'Butler  v.  State  (Ala. 
App.),  77  So.  T2. 

§  U7  (S)   Subsequent  to  Commission  of 
Crime  in  General. 

See  post,  "Statements  as  to  and  Ex- 
pressions of  Personal  Injury  or  Suffer- 
ing," §  218, 

Deceased  Going  into  House  and  Re- 
loading Pistol. — Defendant  could  not 
under  res  gestx  rule  show  that  deceased, 
after  shooting,  went  into  house  and  re- 
loaded his  pistol,  in  a  murder  case.  Rog- 
ers V.  State  (Ala.  App,),  75  So.  264. 

Deceased's  request  for  help  held  ad- 
missible to  show  his  condition  after  the 
shooting    and  as   part    of   the   res    gestae. 
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Carmichael  v.  State,  197  Ala.  18S,  72  So. 

tos. 

StBtemmU  of  Deceased  in  Presence  of 

Defendant— Aaron  v.    State,    181    Ala. 
61    So.  813.     See    the'  title    CRIMINAL 
LAW.  I  317  (3),  vol.  4.  p.  1*6. 

An    exclamation    by  deceased   immedi. 
ately  after  he  waa  shot  is  admissible  as 
a  part  of  the  res  gestx.     Fowler  v.  State, 
8  Ala.  App.  108,  63  So.  40, 
S  S17  (t)  Incriminating  Accused. 

Opinion  or  Concltuion  of  Deceased. — 
A  statement  made  by  deceased  a  few 
moments  Ibefore'  his  death  "that  they  had 
met  him  down  there  to  kill  him,"  held  in- 
admissible as  a  part  of  the  res  gests  in  a 
homicide  case  because  not  a  statement 
of  fact,  but  merely  the  opinion  or  con- 
clusion of  deceased.  Norwood  v.  State, 
11  Ala.  App.  30,  65  So,  8S1. 

Where  deceased  called  to  a  man  half 
block  distant  to  atop  accused,  and  that 
accused  had  struck  him,  the  declaration 
was  admissible  as  pari  of  the  res  gestae. 
Hutchinson  v.  State  (Ala.  App.).  73  So. 
573. 

§  ai7  (0)  Length  of  Time  Elapsed  as  Af- 
fecting Admissibility. 
That  Deceased  Brought  on  the  Trouble. 

—In  trial  for  murder  by  stabbing  from 
which  death  resulted  about  a  month  aft- 
erwards, evidence  offered  by  accused 
that  the  victim  two  days  after  the  stabb- 
ing stated  that  he  brought  on  the  trouble 
was  inadmissible.  Chappelt  v.  State 
(Ala.  App.),  73  |So.  134. 

FaU  from  Wagon  When  Drinking  or 
Drunk.- Where  deceased  lived  for  some 
months  after  shooting,  evidence  that  he 
was  drinking  or  drunk  when  he  fell  out 
of  a  wagon  subsequent  to  the  shooting 
and  several  weeks  before  his  death  held 
no  part  of  the  res  gestje  ind  irrelevant. 
Hooten  v.  Stale,  9  Ala.  App.  9,  64  So. 
200. 

g  SIB. Statements  as  to  and  Expres- 
sions of  Personal  Injury  or  Suffering. 
A  statement  to  bystanders  by  deceased 
after  receiving  a  fatal  wound  from  de- 
fendant, "Boys,  see  how  bad  he  has  cut 
me,"  held  admissible  as  part  of  the  res 
gests.  Harris  v.  State.  13  Ala.  App.  8S, 
69  So.  344.  I 


§  SIS. Acts  and  Statementa  of  Tbitd 

Persons. 

§  SIB  <1)  In  General. 

Declaration  of  Party  Defendant  Was 
Holding. — In  prosecution  for  violation  of 
ordinance  by  hindering  a  marshal  in  mak- 
ing an  arrest,  testimony  that  while  party 
who  had  been  fighting  and  whom  de- 
fendant was  holding,  was  struggling  to 
get  loose,  he  was  saying:  "Just  turn  me 
loose.  I  will  give  you  $50  to  let  me  get 
to  him" — held  admissible.  Gray  v.  Clan- 
ton,  1*  Ala.  App.  «3!,  73  So,  209. 

Declaration  and  Acta  of  Bystander* 
During  Fight.— In  manslaughter  trial, 
where  killing  occurred  durihg  a  fight, 
what  was  said  and  done  iby  the  byatand- 
ers  while  the  fight  was  in  progress  was  a 
part  of  the  res  gestse.  Tittle  v.  State 
(Ala.  App.),  73  So.  143. 

Remarks  Accused  Heard  During  Diffi- 
culty.— Evidence  that  during  the  progrejs 
of  the  difficulty  accused  heard  some  one 
say,  "Give  ii  to  him  over  the  head,"  was 
admissible  as  res  gestae  of  the  killing. 
Parker  v.  State,  10  Ala.  App.  53,  65  So.  M. 

Where  two  brothers  were  jointly  ia- 
dicted  for  murder,  but  separately  tried,  an 
epithet  used  by  one  during  the  difficuliy 
admissible  against  the  other  as  a  part 
of  the  res  gastse.  Morgan  v.  State,  8  Ala. 
App.  172,  63  So.  31, 

Attendant  Circnmatances.  —  Givens  t- 
State,  8  Ala.  App.  132,  68  So.  1020.  See 
the  title  CRIMINAL  LAW,  S  218  (1). 
vol.  4,  p,  147, 

§  S19  (S)  Before  Commieaioti  of  Ciime. 

All  that  was  said  by  those  present  at 
the  place  of  difficulty  immediately  before 
the  killing  held  part  of  the  res  gest«. 
Rector  v.  State,  11  Ala.  App.  333,  66  So. 
857. 

DeclaraHons  of  Son  of  Defendant  Dur- 
ing Difficulty.— Where  it  is  contention  of 
state  in  homicide  case  that  defendant's 
ion  was  engaged  with  him  in  difficulty, 
t  was  proper  lo  admit  what  son  said 
during  difficulty  as  part  of  res  gesl*. 
Butler  V.  State  (Ala.  App,).  77  So.  72. 

Warning  of  Grand  Jurors.- In  a  pros- 
ecution for  perjury,  evidence  that  mem- 
of  the  grand  jury  reminded  defend- 
ant   that   he   was   under   oath,  and  liable 
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for  penalty  for  false  swearing,  held  ad- 
miMJbk  as  part  of  the  res  gestse.  Mullens 
V.  State,  12  Ala.  App.  208,  M  So.  533. 

What  Wife  Said  to  Defendant  Two 
HooTB  before  Killing. — Evidence  as  to 
whether  wife  of  defendant  in  homicide 
use  told  deceased  not  to  come  back  to 
house  two  hours  before  killing  w»3  not 
part  of  res  gestK.  Butler  v.  State  (Ala. 
App.),  77  So.  72. 

Question  whether  defendant  and  de- 
ceased were  carrying  guns  for  each  other 
vas  properly  excluded  as  not  a  part  of 
the  res  gestae.  Jones  v.  State  (Ala. 
App.),  74  So.  813,  certiorari  denied  in  78 
So.  1003. 
J  lis  (3)   Subsequent  to  Conunission  of 

Remub  Witness  Heard  Immediateljr 
after  Shots. — Testimony  that  witness, 
immediately  after  shots  were  fired,  saw 
accused  being  carried  away  and  heard 
some  one  remark,  "There  is  the  scoundrel 
that  done  it;  don't  let  him  get  away" — 
ie  admissible  as  of  the  res  gestae.  New- 
M>m  V.  State  (Ala.  App.),  7»  So.  570,  cer- 
tiorari denied  in  Ex  parte  Newsom 
(Ala.),  73   So.  1001. 

Exclamations  of  Bystanders.  —  E.-ccla- 
mations  of  by^standers:  "Don't  shoot  him 
any  more!"  "Don't  do  thatl"  etc. — while 
defendant  had  his  pistol  aimed  at  hi°  ad- 
versary, whom  he  had  shot  and  who  was 
■nng  on  the  ground,  were  part  of  the 
ree  gestae,  and  so  intimately  connected 
with  defendant's  conduct  as  to  charac- 
terize and  explain  it,  to  shed  light  on  hi; 
purpose  manifested  by  his  again  aiming 
at  hie  adversary,  and  to  show  how  he  was 
tDfluenced  to  refrain  from  further  shoot- 
ing, so  that  evidence  thereof  was  admis- 
sible. Hall  V.  State,  11  Ala.  Apo.  05,  65 
So.  *27. 

Bxctamation  of  defendant's  wife,  if 
coincident  with  .firing  of  shot  that  caused 
death  of  deceased,  and  if  produced  by 
and  instinctive  upon  occurrence,  rather 
than  a  retrospective  narrative,  although 
she  was  not  immediately  present,  was  of 
res  gestae  and  properly  admitted.  Cole 
f.  Sute  (Ala.-  App.),  75  So.  261. 

Ket  Inter  Alios  Acta. — In  a  prosecution 
for  manslaughter,  it  was  improper  to  per- 
mit the  father  of  deceased  to  testify  that 


the  next  day  after  the  cutting,  flesh  was 
protruding  from  the  wound,  and  that  he 
or  some  one  cut  off  this  protruding  flesh, 
since  it  was  not  part  of  res  gests  and  was 
res  inter  alios  acta.  Phillips  v.  State,  11 
Ala.  App.  16,  65  So.  U*. 

(C)  OTHER  OFFENSES,  AND  CHAR- 
ACTER OF  ACCUSED. 
§  S90-  Other  Offenses  aa  Evidence  of  Of- 
fense Charged  in  General. 
S  290  (1)  In  General. 

General  Rule. — Proof  of  other  simila.- 
oRenses  by  accused  is  generally  inadmis- 
sible, except  to  show  intent  or  motive, 
establish  identity,  complete  res  gestae,  or 
make  out  a  chain  of  circumstantial  evi- 
dence of  guilt.  Gibson  v.  State,  U  Ala. 
App.  Ill,  7«  So.  210;  Moore  i^  State,  10 
Ala.  App.  179,  64  So.  520. 

Prosecution  for  Defamation.  — .  In  a 
prosecution  for  defamation,  under  Code 
1907,  §  7340,  evidence  of  other  dis- 
tinctly defamatory  offenses  is  not  admis- 
sible in  aggravation  of  the  fine.  Cooper 
V.  State  (Ala.  App.).  74  So.  753. 

In  a  prosecution  for  defamation,  evi- 
dence of  other  distinct  offenses  is  inad- 
missible, not  falling  within  the  excep- 
tions allowing  evidence  of  other  of- 
fenses. Cooper  V.  State  (Ala.  App.),  74 
So.  753. 

Where  accused  was  not  indicted  for 
violation  of  Code  1907,  §  MIB,  requiring 
butchers  to  keep  a  record  of  every  cow 
killed,  it  is  error,  to  allow  the  solicitor 
on  cross-examination  of  accused  over  his 
objection  to  show  the  latter  did  not  keep 
such  record.  Lewis  v.  State,  14  Ala.  App. 
73.  71  So.  617. 

Exceptions  to  Ride. — Other  offenses 
part  of  res  gestae,  see  ante,  "Other  Of- 
fenses Part  of  Same  Transaction,"  S  216; 
post,  "Evidence  Relevant  to  Offense,  Also 
Relating  to  Other  OITenses  in  General," 
I  220  (2);  "Acts  Showing  Knowledge,"  S 
22i;  "Acts  Showing  Intent  or  Malice  or 
Motive,"  §  223. 

§  SSO  (ft)  Evidence  Relevant  to  Offense, 
Also  Relating  to  Other  Offenaea  In 
General. 

Testimony  as  to  acts  of  accused  in  the 
question  is  admissible,  al- 
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though  showing  that  he  had  violated  a 
statute  for  which  violation  he  was  not 
being  tried.     Lewis  v.  State,  14  Ala.  App. 

72,   71    So.   617. 

§  ISO  (3)  In  Prosecutions  for  Homicide. 

On  a  trial  for  homicide,  evidence  that 
defendant  had  been  accused  of  selling 
liquor  and  that  three  indictments  were 
pending  against  him  for  running  a  still, 
or  selling  liquor,  was  properly  excluded. 
Hill  i:  State,  194  Ala.  11,  69  So.  941. 
§  9S0  (4)  In  Prosecutions  for  Embezzle- 
meni  and   Larcenj'. 

Prosecution  in  Federsl  Courts  for 
Making  Liquor.~In  prosecution  for  lar- 
ceny, it  was  ?rror  to  admit  testimony 
that  defendant  had  been  prosecuted  in 
federal  courts  for  making  liquor.  Sims 
V.  State  (Ala.  App.).  75  So.  276. 

Other  Sales  of  Scrap  Brass.  —  In  a 
prosecution  for  larceny  of  scrap  brass 
sold  by  defendant,  evidence  was  admissi- 
ble to  3how  other  sales  of  such  brass  by 
defendant.     McMickens     v.     State     (Ala. 

App.),  75  So.  626. 

Conspiracy,— In  prosecution  tor  bring- 
ing into  the  state  an  automobile  stolen 
elsewhere,  evidence  of  a  conspiracy  to 
engage  in  the  business  of  bringing  such 
automobile  into  the  state  was  admissible. 
Whitehead  v.  State  (Ala.  App.).  78  So. 
467. 

§  no  (a>  In  Prosecutiotii  for  Offenses 
kgainst  Liquor  Laws. 
Other  Sales.— In  a  prosecution  for  the 
wrongful  sale  of  liquor,  where  the  state 
proved  by  direct  evidence  certain  speci- 
fied sales,  it  was  error  to  permit  evidence 
of  other  sales,  nor  was  the  admission  of 
such  evidence  cured  by  an  attempt  to 
limit  it  to  proof  of  the  sates  elected, 
Moore  f.  State,  lo  Ala.  App.  179,  M  So 
820. 

Sight  to  Prove  More  than  One  Sale. 
—On  indictment  for  violation  of  the  pro- 
hibition law  charging  defendant  with 
selling,  keeping  for  .sale,  or  disposing  of 
prohibited  liquors,  the  state  may  show 
more  than  one  sale.  Studdard  v.  State 
14  Ala,  App.  33,  70  So.  978. 

Sale  on  Another  Day.— The  trial  being 
on  an   affidavit   containing  a   single  count 


charging  a  sale  of  liquor,  and  witnesses 
having  .testified  positively  to  a  sale  on 
certain  day.  evidence  of  a  sale  on  another 
day  is  inadmissible.  Hyde  v.  State,  11 
.Ala.  App.   189.  68  So.  673. 

Sale  at  Different  Time  and  Place.  - 
Where  accused  was  charged  in  one  connt 
with  a  violation  of  the  prohibition  li« 
and  the  state  showed  a  single  sale  of 
whisky  by  accused,  evidence  of  another 
sale  at  a  different  time  and  place  was  im- 
proper. Hill  I'.  Prattville,  13  Ala.  App. 
643.  69  So.   227. 

Sale  of  Whisky  in  Another  County^ 
In  a  prosecution  for  violating  the  pro- 
hibition law,  testimony  that  defendant 
had  stated  in  a  conversation  that  he  li»il 
sold  whisky  in  another  county  five  ye»" 
before  and  thought  they  were  going  W 
bill  him  for  it.  which  was  why  he  came  to 
the  county  of  prosecution,  was  inadmij- 
sible.  Studdard  v.  State,  14  Ala.  App.  33, 
70  So.  978. 

Another  Sale  for  iriiich  Defendant  Al- 
ready Prosecuud. — Hammock  v.  State.  ! 
Ala.  App.  367.  62  So.  322.  See  the  title 
CRIMINAL  LAW,  §  320  (5),  vol.  4.  p. 
151. 

Former  Conviction  for  Similar  Of- 
fense.— In  prosecution  for  the  unlavr- 
tul  sale  of  intoxicating  liquor,  it  was  er- 
compel  accused  on  cross-examioa- 
answer  that  he  had  been  convicted 
imilar  offense  the  previous  year; 
such  conviction  being  only  relevant  to 
the  question  of  punishment,  under  Aca 
Sp.  Sess.  1909.  p.  10,  S  3.  Willingham  p. 
State.  10  Ala.  .App.  161,  64  So.  S44. 

State's   Witnesses   FUying   Cards  New 
Place  of  Sale,— Tn  a  prosecutioii  for  vio- 
lation    of    the    prohibition     law.   evidence 
that    Ihe    state's    witnesses     and    others 
ere  engaged  in  a  game  of  cards  at  or 
ear  the  place  of  the  alleged  illegal  sale  of 
liquor  was  inadmissible,  Studdard  v.  Stale, 
I  Ala.  App.  33,  70  So.  978. 
In  trial  for  illegal  sale  of  liquor,  whea 
;e    state    has    introduced    evidence   of  a 
specific  act    constituting  the    crime,  evi- 
dence of  a  keeping  for  sale  is  inadmis- 
sible.    Gibson  V.  State,  14  Ala.  App.  HI. 
72    So.    210. 

I  Ml.  Acts  Showing  Kno«4edfe. 

Where    accused's    servant    sold    inloii- 


ranv  Google 


Criminal  Law 


673 


unts  from  accused's    store,   evidence  of 
other  sales  by  accused  was  admissible  to 
show  knowledge.     Rash  v.  State,  13  Ala. 
App.  3«8,  69  So.  23B. 
j  ns.  Acts  Showing  Intent  or  Malice  or 

Ifotive. 
S  MS  (1)  Intent  in  General. 

In  trial  for  blackmail  tinder  Code  1907, 
i  S391.  defendant  admitting  receipt  ot 
money,  evidence  of  his  similar  transac- 
tions held  admissible  to  .show  his  intent. 
Brown  v.  State  (Ala.  App.),  72  So.  757, 
writ  of  certiorari  denied  in  73  So.  989. 
S  US  (SK)  In  ProMcutioni  for  Homicide. 

Illegal  Sale  of  Liquor  and  Threats 
igiinst  Police. — In  prosecution  for  mur- 
der of  police  officer  engaged  in  securing 
evidence  of  accused's  alleged  illegal  sale 
of  intoxicating  liquors,  evidence  of  such 
illegal  aales,  and  of  accused's  threats 
against  police  officers  for  interferring 
with  his  business,  was  admissible  as  tend- 
ing to  show  motive.  Hodge  v.  State 
(Ala.).  71  So.  373. 

S  an  (i^)  In  Proaecutions  for  VioUtion 
of  Liquor  Laws. 

PreTiouB  Sale, — In  prosecution  for 
keeping  or  selling  liquors,  evidence  o) 
previous  sale  held  admissible  to  show 
intent.  Lane  v.  Tuscaloosa,  12  Ala.  App. 
S99,  67  So.  778;  Taggett  v.  Tuscaloosa, 
18  Ala.   App.   817,   67   So.  780. 

OAer  Sales.— Where  accused's  servant 
sold  intoxicants  from  accused's  store,  ev- 
idence of  other  saled  by  accused  was  ad- 
missible to  show  guilty  intent.  Rash  v. 
State.  13  Ala.  App.  36U,  69  So.  239. 
S  Jaa%.  Acts  Part  of  Series  Showing 
Sr>tem  or  Habit. 

Offenses  against  Liquor  Laws.— In  a 
prosecution  for  the  sale  and  keeping  for 
sale  of  intoxicating  liquor,  testimony  that 
a  witness  had  sent  the  purchaser  for  the 
whisky  on  the  particular  occasion,  and 
the  aame  and  other  purchasers  on  other 
occasions,  is  admissible.  Spigener  v. 
State,  11  Ala,  App.  396,  66  So,  690. 

Id  prosecution  (or  unlawful  possession 
of  intoxicating  liquors,  evidence  tending 
to  show  that  defendant  and  another  were 
coconspirators,  engaging  in  Ih^  unlawful 
traffic  of  prohibited  liquors,   was  admis- 


sible.    Campbell  v.  State  (Ala.  App.),  7S 
So.  715. 

Larcenjr  of  Automobiles. — In  prosecu- 
tion for  bringing  into  the  state  an  auto- 
mobile stolen  elsewhere,  it  w&s  permissi- 
ble to  show  that  defendant  and  his  con- 
federates stole  other  automobiles  and 
brought  them  into  the  state,  as  giving 
character  to  defendant's  acts.  Whitehead 
i:  State  (Ala.  App.).  78  So.  467. 
g  3SE.  Character  or  RepaUtion  of  Ac< 
cnsed. 

As  to  comments  of  counsel  on  failure  to 
introduce  evidence  of  character,  see  post, 
"Comments  of  Failure  to  Produce  Witnes- 
ses of  Evidence,"  §  478.  As  to  comment! 
of  counsel  on  character  of  accused,  see 
post,  "Comments  on  Character  or  Con- 
duct ot  Accused  or  Prosecutor,"  J  479. 
As  to  instructions  as  to  character,  see 
post,   "Character."    §  "533. 

§    SM.    Aa     Evidence     of     Offenae 

Charged  in  Oeneral. 

At  conmion  law,  a  defendant's  general 
character  was  not  subjec^  to  attack  un- 
til he  himself  put  it  in  issue.  Forman  v. 
State,  190  Ala.  22,  67  So.  563. 

Evidence  tending  to  show  the  bad  char- 
acter of  defendant  is  no't  proper  unless 
accompanied  by  other  evidence  in  sup- 
port of  the  charge.  Lackner  v.  State 
(Ala.  App.),  73  So.  506. 

§  U7.  Good  Character  aa  Evidence 

for  Defense. 

Evidence  of  general  good  character  of 
accused  is  admissible,  but  should  he  di- 
rected to  particular  traits  involved  in 
charge.  Mitchell  v.  State,  14  Ala.  App. 
46,  70  So.  991. 

While  in  Jail  after  Commission  of 
Crime.— Evidence  of  the  good  character 
of  the  accused  must  be  confined  to  the 
time  of  and  prior  to  the  alleged  commis- 
sion of  the  crime,  and  testimony  as  to  the 
character  of  the  accused  while  she  was 
confined  in  jail,  subsequent  to  the  com- 
mission of  the  crime,  is  inadmissible. 
Smith  V.  Sute,  197  Ala.  193,  72  So.  316. 

S  us. Rebuttal  of  Evidence  of  Good 

Character. 

That  a  character  witness  on  croaa- 
eicaminatioa  stated  that  he  knew  defend- 


ranv  Google 


ftfit  and  M.  had  a  lawsuit  held  not  to 
title  the  defendant  in  rebuttal  to  show 
that  the  suit  was  submitted  to  arbitra' 
tion  and  determined  in  his  favor.  MaX' 
well  V.  State,  11  Ala.  App.  53,  65  So.  73S. 

Reports  Since  of  Acts  before  Crinu.^ 
In  rebutting  evidence  of  good  character 
of  accused  it  is  error  to  permit  testimony 
as  to  reports  since  the  crime  of  acts  of 
accused  before  the  crime.  Mitchell 
State,  14  Ala.  App.  +6,  70  So.  9»l. 

State's  Rights  to  Show  General  Bad 
Cfaaractcr.— Where  accused  has  offered 
proof  of  good  character  the  «tate  may 
offer  evidence  of  general  bad  character, 
or  on  cross-examination  show  derogatory 
reports.  Mitchell  v.  State,  14  Ala.  App. 
«,  70  So.  991. 

Where  a  defendant  introduced  testi- 
mony of  his  general  good  character,  and 
that  he  did  not  have  the  general  reputa' 
tion  of  a  liquor  seller,  the  state  coulc 
show  his  reputation  in  these  respects 
was  tiad.  Johnson  v.  State  (Ala.  App.), 
72  6o,  561,  judgment  reversed  in  Ex  parte 
State  (Ala.),  7*  So.  36«. 
%  t». General  Reputation. 

See  post,  "Particular  Acts,"  §  830. 

Showing  Reputation  for  DmnkenneH 
br  Defendant's  Witnesses. — In  a  prose- 
cutjon  for  homicide,  to  impeach  defend- 
ant's character  witnesses,  it  was  compe- 
tent for  the  state  to  show  by  them  that 
defendant's  general  reputation  was  that 
of  a  drunkard:  that  is,  not  one  who  oc- 
casionally gets  drunk,  but  one  who  habit- 
ually drinks  strong  liquors  immoderately: 
one  whose  habit  is  to  gel  drunk;  a  toper; 
a  sot.     Lewis  v.  Slate,  13  Ala,  App.  31. 

68    So.    792. 

What  Hajr  Be  Asked  Witness  on 
Croaa-Examination.  —  On  cross-exami- 
nation of  a  character  witness  he  may  be 
asked  whether  he  has  not  heard  of  cer- 
tain acts  showing  that  the  party's  charac- 
ter is  not  good,  so  long  as  the  questions 
and  answers  concern  rejjulation  only,  and 
do  not  involve  the  witness'  personal 
knowledge.  Lewis  v.  State,  13  Ala.  App. 
31,  S8  So.  792. 
S  S30.  Particolar  Acts. 

"General  character"  is  the  reputation 
of  a  person  in   the  community  in  which 


he  lives,  and  can  not  tie  shown  by  proof 
of  particular  acts  of  good  or  bad  conduct 
Maxwell  V.  Stale.  11  Ala.  App.  53,  6J  So. 
T32, 

The  party  offering  witne«s  to  charac- 
ter of  accused  is  limited  to  showing  bis 
general  good  character.  Stout  v.  State 
(Ala.  App.),  72  So.  762,  writ  of  certiorwi 
denied  in  73  So.  1002. 

Reputation  with  Law-Abiding  People. 
—Watson  V.  State,  ISl  Ala.  63,  61  So.  334. 
See   the   title   CRIMINAL  LAW.  S  MO. 

vol.    4,    p.    15S. 

Accused  Never  Previoualy  Arrested^ 
Accused  may  not  prove  his  good  charac- 
ter by  testifying  that  he  had  never  been 
previously  arrested,  Patton  v.  State.  197 
Ala.  IflO,  72  So.  4«1. 

Right  to  Go  into  Particulars.— On  di- 
rect examination  accused  who  has  put  his 
general  character  for  peace  and  quiet  in 
issue  may  not  go  into  particulars.  Ses- 
ton  V.  State,  13  Ala.  App.  84,  69  So,  341. 

'Evidence  that  a  defendant  occasionallr 
gets  ii\toKicat«d  is  not  evidence  that  bis 
character  is  bad,  and  so  does  not  impeach 
testimony  of  a  witness  as  to  his  good 
character.  Lewis  v.  State,  13  Alj.  App. 
31,  68  So.  798, 

Enq>lo]red  in  Position  of  Trust.— Evi- 
dence of  general  good  character  of  ac- 
cused was  competent,  but  such  character 
not  be  shown  by  specific  facts,  as 
that  he  was  employed  in  a  position  of 
1.  James  i-.  State.  14  Ala.  App.  tA% 
73  So.  299. 

Character  for  Peace  and  Quiet— Wat- 
m  V.  State.  181  Ala.  53.  61  So.  334.  See 
le   title   CRIMINAL   LAW,  g  830,  vol. 

p.  1«7. 

Propriety  of  Witness  Stating  Defend- 
ant Got  Drunk.— In  a  prosecution  for 
homicide,  answer  of  character  witness 
for  defendant  on  cross-examination, 
n  asked  as  to  defendant's  reputation 
for  fiobriety,  that  he  got  drunk,  held  im- 
proper as  a  statement  of  particular  acts. 
Lewis  V.  State,  13  Ala.  App,  31,  68  So. 
792. 

$  m.  Weight    and    Effect  of    Evi- 
dence. 

An  instruction  that  proof  of  good  chir- 
:ter  of  defendant  alone  may  be  sufficient 
•  generate  in  the  minds  of  the  jury  such 
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doubt  of  th«  guilt  of  defendant  as  to  au- 
thorize an  acquittal  is  properly  refused. 
Pelers  v.  State,   12  Ala.  App.  133,  «7   So. 


(D)    MATERIALITY     AND    COMPE- 
TENCY  IN  GENERAL, 
f  tSt  Materialit;  in  General. 

Sit  post,  "Importance  or  Certainty  of 
Evidence,"  |  233. 

A  question  whether  acciued  appre- 
hended an  attack  from  another  other 
Uian  deceased  was  immaterial,  and,  if 
permitted,  would  have  injected  a  collat- 
eral issue.     Ward  r.    State    (Ala.  App.), 

74  So.  733. 

That  State  Summoned  a  Pbjaician.  — 

Accused  having  defended  against  a 
charge  of  forgery  on  the  ground  that  he 
was  insane,  the  court  properly  refused 
to  allow  him  to  show  that  a  physician 
was  .summoned  in  behalf  of  the  state; 
it  being  wholly  immaterial  by  whom  he 
was  summoned.  Turner  v.  State  (Ala. 
App.),  7B  So.  S7*. 

That  Defendant  Had  Been  Arrested 
and  Tnmed  Loose. — Evidence  that  C.  had 
arrested  accused  and  turned  him  loose 
prior  to  his  arrest  by  a  witness,  stating 
that  when  arrested  accused  stated  that  he 
had  previously  been  arrested  by  M.,  hut 
turned  loose,  was  properly  excluded. 
Washington    v.   State,    iftS    Ala.   101,    6fi 

So.  34. 

That  Witnesses  Saw  Liquor  Delivered 
It  Defendant's  Place.— Witnesses  on  a 
prosecution  for  fiale  of  liquor  having  tes- 
tified positively  thereto,  their  testimony 
that  shortly  before  they  saw  liquor  de- 
livered at  defendant's  place  is  immaterial 
Hyde  V.  State,   13  Ala.  App.  189,  «8  So. 

BT3. 

i  B3.  Importattce  or    Certainty  of   Evi- 
dence. 

See  ante,  "Materiality  in  General,"  9 
ssa. 

Where  the  evidence  was  drcitnistantial, 
the  state  was  properly  permitted  to  show 
facta  which,  though  standing  alone,  were 
without  probative  force,  yet  when  con- 
nected ty  evidence  with  other  tacts  were 
material.  Thomas  v.  State,  11  Ala.  App. 
85.  65  So.  S63. 


Where  self-defenae  was  issue,  court 
did  not  err  in  refusing  to  allow  wiinesi 
to  testify  that  she  "expected  trouble." 
Hendley  v.  State  (Ala.),  76  So.  904. 

Probative  Force  for  Jury.— That  a  cer- 
tain circumstance  in  evidence  may  have 
been  so  explained  a:3  to  destroy  its  pro- 
bative force  does  not  afTect  its  admissi- 
bility, the  probative  force  being  for  the 
jury.  Newsom  v.  State  (Ala.  -App.),  73 
So,  579,  certiorari  denied  in  Ex  parte 
Newsom   (Ala.),  73  So.  1001. 

§  S3S.  Competency  in  GeneraL 

Wherever    evidence    is     pertinent    and 
tends  to  prove  the  issue,  it  is  competent. 
Quinn  v.  State  (Ala.  App.),  74  So.  743. 
§  S3<.  Nature  and  Source  of  Evidence. 

As  to  preliminary  evidence  to  show 
capacity  of  dogs  to  follow  trail,  .see  ante, 
"Identity  of  Persons  or  Things,"  §  197. 

Day  of  Month. — In  a  prosecution  for 
murder,  a  motion  to  exclude  the  answer 
of  a  witness  that  he  did  not  remember 
the  day  of  the  month,  but  remembered 
the  day  they  said  it  was,  was  properly 
overruled.  Rikard  v.  State  (Ala.  App.), 
73  So.  992. 

What  Witnesses  Had  Sworn  In  Unre- 
lated Case. — In  prosecution  for  assault 
with  intent  to  murder,  questions  to  in- 
jured party  as  to  what  witnesses  had 
sworn  to  in  another  unrelated  case,  held 
properly  rejected.  Pillar  v.  State  (A!a. 
App.),  7*  So.  398. 

Telephone  Conversations.  —  Brooks  v. 
State,  8  Ala.  App.  277,  62  So.  569,  cited  in 
in  Ann.  Cas.  1916E,  977.  See  the 
title  CRIMINAL  LAW,  §  236,  vol.  4, 
p.  160. 
§  S37.  Experiments. 

Weight  of  Bullets. — In  a  homicide  case 
depending     on     circumstantial     evidence, 

here  a  witness  had  testified  that  the 
bullets  extracted  from  deceased's  body 
>eighed  991^  grains,  the  state  was  prop- 
erly permitted  to  show  that  the  pistol. 
which  the  evidence  tended  to  show  be- 
longed to  accused  and  was  found  in  his 
possession  next  morning,  was  fired  into 
a  plank,  and  the  bullet  extracted  weighed 
96'A  grains;  it  tending  to  connect  accused 
with     the     commission     of     the     crime. 
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Thomas  v.  State,  11  Ala.  App.  85,  65  So. 
863. 

Witneu  testifjrinc  as  to  wounds  of  de- 
ceaaed  was  properly  not  allowed  to  tes- 
tify as  to  results  of  experiment  with  arms 
of  deceased.  Butler  v.  State  (Ala.  App.). 
77  So.  7a. 
§  938.  Testiinony  as  to  Intent  or  Motive. 

As  to  relevancy  of  evidence  as  to  mo- 
tive, see  ante,  "Motive  or  Absence  of 
Motive."  I  198. 

Uncommunicated  Intention  or  Hotire. 
— Accused  may  not  testify  to  his  uncom- 
municated motives.  Brown  v.  State.  11 
Ala.  App.  321.  ft6  So.  839. 

The  uncommunicated  motive  of  a  wit- 
ness is  generally  inadmissible  on  direct 
examination.     Patton    v.  State,   197    Ala. 

180,   78   So.  401. 

Testimony  by  accused  in  a  homicide 
case  that  he  did  not  get  out  of  a  buggy 
for  the  purpose  of  fighting  deceased  was 
inadmissible.  Autrey  v.  State.  190  Ala. 
10,  67  So.  837. 

In  a  prosecution  for  using  obscene  or 
insulting  language  to  a  noman.  accused 
can  not  testify  that  he  meant  nothing 
offensive:  that  going  to  his  mental  state, 
which  is  to  be  determined  by  the  jury 
in  the  light  of  all  the  circumstances. 
Tally  t:  State.  IS  Ala.  App.  314,  68  So 
867. 

Accused  can  not  give  direct  testimony 
as  to  his  secret  and  uncommunicated  in- 
tention of  leaving  home.  Molon  v.  State, 
13  Ala.  App.  43.  «9  So.  235. 

A  witness,  in  a  prosecution  for  murder. 
can  not  testify  as  to  his  undisclosed  mo- 
tives or  intentions.  Bullington  v.  State, 
13  Ala.  App.  61,  69  So.  319. 

The  question  addressed  to  a  witness 
as  to  why  he  went  into  the  certain  shop 
is  objectionable  as  calling  for  the  undis- 
closed intent  of  the  witness.  Harbin  v. 
State  (Ala.  App.),  72  So.  594. 

Objection  to  the  question  to  accused, 
"Were  you  carrying  that  pistol  for  de- 
ceased?" as  calling  for  the  undisclosed 
intention  of  the  witness,  was  proper. 
Ward  V.  State  (Ala.  App.),  74  So.  733. 
Harris  v.  State.  8  Ala.  App.  33.  «S  So.  477. 
See  the  title  CRIMINAL  LAW.  §  238. 
vol.  4.  p.  161. 

There  was  no  error  in  not  permitting 


§§  237-238 

accused  to  state  that  at  time  of  killing 
he  was  about  to  arrest  deceased;  it  being 
an  uncommunicated  intent  of  accused, 
Hornsby  v.  State  (Ala.  App.),  75  So.  63T. 

Testimony  as  to  defendant's  undis- 
closed purpose  or  motive  in  ordering  de- 
ceased's wife  to  stay  away  from  the  body, 
that  it  was  his  desire  to  have  deceased') 
knife  on  the  ground  identified  belorcitlie 
body  was  moved,  is  inadmissible.  Madry 
v.  State  (Ala.).  78  So.  866. 

Accused  can  not  testify  that  he  did  not 
shoot  deceased  on  purpose;  that  relatinji 
to  his  undisclosed  intention.  Campbell 
r.  State,  13  Ala.  App,  70,  «9  So.  322. 

The  question  on  cross-examination  to 
the  person  assaulted,  why  he  did  not  go 
to  defendant  and  tell  him  the  circum- 
stances of  his  taking  defendant's  skiS, 
was  objectionable,  as  calling  for  his 
statement  of  his  uncommunicated  motive 
or  purpose.  Hardin  v.  State,  8  Ala.  App. 
215.  63  So.  18. 

Objection  to  question  calling  for  mo- 
tive of  witness  in  going  to  her  brother's 
house  was  properly  sustained.  Mitchell 
V.  State,  14  Ala.  App.  46,  70  So.  S3I. 

'Buying  Shells  and  Borrowing  (}un.  — 
In  a  prosecution  for  assault  with  intent 
to  murder  a  peace  officer,  the  refusal  o' 
the  court  to  allow  the  defen-dai;;  to  state 
his  uncommunicated  purpose  in  buying 
shells  and  borrowing  the  gun  with  which 
he  shot  the  officer  was  proper.  Ezzell  v. 
State,  13   Ala.   App.  159,  68  So.   j??. 

Facts  Calculated  to  Produce  Motive- 
Brown  *.  Slate,  7  Ala.  App.  26,  6!  So.  12. 
See  the  title  CRIMINAL  LAW.  5  MS, 
vol.  4,  p.  101. 

Abandonment  bf  Huaband. — Orantland 
V.  State,  8  Ala.  App.  319,  62  So.  470.  Set 
the   title   CRIMINAL  LAW,  §  238.  vol 

4,  p,  161. 

Seduction — Prosecutrix,  Statement  Sk 
Had  Loved  Him. — In  a  seduction  ease, 
after  the  woman  had  testified  that  the  de- 
fendant had  sexual  intercourse  with  her, 
after  saying  to  her  that  he  thought  she 
ought  to  permit  him  to  do  so  if  she  loved 
him  as  she  said,  the  admission  of  her 
statement  that  she  had  loved  him  heW 
error.  Holland  v.  State,  11  Ala.  Ap^ 
134,  66  So.  126,  certiorari  denied  in  Ex 
parte  Holland.  191  Ala.  662,  66  So.  1006. 
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Incofuiatent  Intentioii.  —  Brown  v. 
Stilt.  7  Ala.  App.  S6.  61  So.  12.  See  the 
title  CRIMINAL  LAW.  §  238,  vol.  4,  p. 
161. 

Propriety  of  Witneu'  Answers.  — 
Where  defendant  so'ught  to  show  de- 
ceaaed's  alleged  relations  with  hi:i 
daughter,  whefe  counsel  stated  that  if  a 
witness  was  permitted  to  answer  he 
would  slate  that  deceased'  carried  the 
daughter  to  a  house  of  111  fame,  and  in- 
tended to  keep  her  there  for  an  immoral 
purpose,  answer  was  properly  excluded. 
Consford  v.  State  (Ala.  App.),  74  So,  740, 
certiorari  denied  in  75  So.  335. 
S  US.  ExcuM.  for  Failure  to  Call  Witnes- 
aes. 

The  court  properly  declined  to  permit 
accused  to  make  proof  to  the  jury  that 
he  had  made  every  effort  to  subptena  a 
desired  witness,  but  was  unable  to  find 
htm.  Barber  v.  State,  11  Ala.  App.  118, 
SS  So.  842. 

§  MO.  Compelling  Accnted  to  Criminate 
Himself. 

S  aw  (1)  In  General. 

Conatitutionalitjr  of  Gen.  Acts  1911,  p. 
M.  §  W.— Gen.  Acts  ISll,  p.  845,  §  28. 
making  it  a  misdemeanor  tor  persons 
operating  motor  vehicle  to  fail  to  stop 
and  give  name,  etc.,  on  causing  injury, 
held  not  violative  of  Bill  of  Rights, 
Const.  §  6,  regarding  self-incrimination. 
Woods  V.  Slate  (Alp.  App.),  73  So.  12ff. 

V<duntar7  Statemetit  Out  of  Court.  — 
Acts  1915,  pp.  23,  24,  §  22,  subd.  J3,  ap- 
proved January  asd,  providing  that  in  a 
trial  of  proceedings  to  condemn  liquor, 
one  who  answers  claiming  interest  in 
liquors  seized  shall  be  excused  from  at- 
tending and  testifying  in  court  on  ground 
that  testimony  may  tend  to  convict  him 
of  crime  does  not  apply  to  voluntary 
'  statement  out  of  coOrt.  Phelps  v.  State 
(Ala.  App.>,  75  So.  877.' 

§  S40  (3)  CompariBon  of  Accuied'a  Shoes 
with  Footprints  at  Scene  of  Offen»e. 

In  a  criminal  prosecution  where  the 
identity  of  the  offender  was  In  issue,  ev- 
idence that  accused's  feet  fitted  the  tracks 
made  by  the  offender  is  admissible, 
where  accused    voluntarily  submitted    to 


the  comparison.  Webb  v.  State,  11  Ala. 
App.  123,  as  So.  845,  cited  in  note  in  Ann. 
Cas.  1B17D,  837. 

§  HI.  Evidence  Wroncfully  Obtained  in 
General. 
iPiniUng  Liquor  on  Illegally  Executed 
Warrant — Testimony  of  officer  in  regard 
to  finding  of  13  quarts  of  whisky  and  gin 
in  defendant's  house  was  not  inadmissible, 
because  warrant  was  illegally  executed. 
Bell  V.  State  (Ala,  App),  75  So.  181. 
certiorari  denied  In  Ex  parte  Bell  (Ala.), 

76  So.  1. 

Admiiaibility  of  Evidence  Obtained  hy 
Illegal  Search.  —  Evidence  of  offense, 
state  or  municipal,  that  is  obtained  by 
illegal  and  unauthorized  search,  is  admis- 
sible to  establish  guilt  of  person  searched. 
Robertson  V.  Montgomery  (Ala.),  77  So. 
724. 

§  S43.  Evidence  AdmissiUe  by  Reason  of 
AdmiBaion    of    Similar    Evidence    of 
Adverse  Party- 
§  MS  <1)  In  General 

ProaccutioR  for  Vagrancy.— Bart  let  t  v. 
State.  7  Ala.  App.  85.  60  So.  958.  See  the 
title  CRIMINAL  LAW,  §  243  (l),  vol. 
4,  p.  164. 

Defendatit  having  testified  deceased  had 
pistol  and  had  on  jumper  and  attacked 
with  pistol,  rebuttal  testimony  that  de- 
ceased was  in  shirt  sleeves  and  that  wit- 
ness did  not  see  pistol  on  him  was  admis- 
sible. McMillan  v.  State  (Ala.  App.),  73 
So.  824, 

On  a  Trial  for  Homicide. — Boyett  v. 
State.  8  Ala.  App.  93,  62  So.  984.  See  the 
title    CRIMINAL  LAW.  §  243    (1).  vol. 

4,  p.   163. 

Admission  of  Similar  Evidence. — Smith 
V.  State.  183  Ala.  10.  62  So.  864.  See  the 
title  CRIMINAL  LAW.  g  243  (1),  vol. 
4.  p.   164. 

Conversation  between  Accused  and 
Sheriff.— Where  the  state  introduced 
part  of  the  conversation  between  accused 
and  the  sheriff  who  raided  his  place  for 
illegally  selling  liquor,  accused  could  In- 
trodi',ce  the  remainder  of  the  conversation. 
Johnson  v.  State  (.Ala.  App,),  72  So.  561, 
judgment  reversed  in  Ex  parte  State 
(Aia.).  74  So.  366. 
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%  S43  <S)  Admiaaion  of  Whole  Converu- 
tion,  Tnmaaction,  or  Iiutrumcnt  be- 
cause of  Admiwrion  of  Put  or  Ref- 
erence Thereto. 
Genenl  Rule.— Brooks  v.  State,  S  Ala. 
App.  277,  82  So.  M9.    See  the  title  CRIM- 
INAL LAW,  g  243  (2).  vol.  4,  p.  165. 

(E)    BEST    AND    SECONDARY    AND 

DEMONSTRATIVE      EVIDENCE^ 

§    Mt.    Necesaity    and    Admitaibilit;    of 

Beat   Evidence   in  Criminal   Proaecu- 

tiona. 

S  M4  <1)  In  General. 

As  to  record  or  other  writing  as  best 
evidence,  see  post,  "Record  or  Other 
Writing  as  Best  Evidence,"  S  ^*^- 

In  collateral  inquiry  to  show  bias  by 
proof  of  contributions  to  convict  accused 
made  by  the  town  council,  best  evidence 
is  not  requisite,  so  that  the  record  of  the 
resolution  is  not  essential.  Dickey  v. 
State  (.\la.  App.),  72  So.  608.  certiorari 
denied  in  107  Ala.  610.  73"  So.  73. 
§  M4  <S)  Admiasibilit7  of  Secondary  Ev- 
idence. 

See  post,  "In  General,"  g  346. 

Larceny — Neceaaity  of  Direct  Proof  of 
Nonconaent. — In  a  prosecution  for  lar- 
ceny, where  nonconsent  is  essential,  there 
must  be  direct  proof  from  the  person 
whose  nonconsent  is  necessary.  Mc- 
MicWens  v.  State  (.\la.  App.).  75  So.  626. 

Ownenhlp  of  Property.  —  Savage  i'. 
State,  8  Ala.  App.  334.  62  So.  999.  See  the 
title  CRIMINAL  LAW,  §  34*  (2).  vol.  4, 
p.  168. 


S  M«  (1)  Judicial  Acta,  Proceedinca,  and 
Recorda. 

Warrants  and  capias  held  the  best  evi- 
dence that  accused  was  in  jail  charged 
with  killing  a  person  other  than  his  wife, 
for  whose  murder  he  was  on  trial  when 
he  stated  that  he  expected  to  tell  the 
truth  if  it  broke  his  neck.  Spicer  v.  State. 
188  Ala.  9,  65  So.  972. 
§  a46  (S)  Official  Acta,  Proceedinga,  and 
Records. 

Certified  Transcript  of  Official  Stenog- 


raphM's  Note*. — In  prosecution  for  per- 
jury, duly  certified  transcript  of  official 
stenographer's  notes  by  Act  Aug.  26,  1909 
(Acts  Sp.  Sess.  1909,  p.  266)  8  ',  midt 
prima  facie  evidence  of  the  procteding) 
in  such  trial  held  admissible  as  the  best 
evidence.  Todd  v.  State.  13  Ala.  App. 
301.  89  So.  335. 

§  M«  (3)  Unofficial  Recorda  in  GeoetiL 
Receipts,  signed  to  copies  of  waybills, 
the  original  waybills  after  such  copying 
and  delivery  of  the  freight  to  (he  con- 
signee having  been  returned  to  headquar- 
ters, and  the  copies  with  the  receipts  at- 
tached retained  in  the  local  office,  were 
originals  and  admissible  as  such.  Hodge 
!■.  State.  11  Ala.  App.  185,  65  So.  676, 

g  S4e  (1)  Conveyancea.  Contract!,  ind 
Other  Inatrumcnta. 
In  a  prosecution  for  sale  of  mortgaged 
property,  evidence  of  statement  of  al- 
leged mortgagee  that  he  had  a  mortgage 
on  the  mule  was  incompetent;  secondary 
evidence  of  a  written  instrument  be- 
ing inadmissible  until  its  absence  has 
been  accounted  for.  Wiley  f.  State  (Ala. 
App.).  75  So.  641. 

§  SM  <5)  Bookt  of  Account. 

In  prosecution  for  larceny  by  stealing 
meat,  objection  to  question  to  employee 
of  company  from  which  meat  was  stolen 
whether  he  could  tell  from  stock  list  if 
any  meat  had  been  missed  and,  if  so, 
how,  should  have  been  sustained,  where 
list  was  not  introduced.  Jackson  v.  State, 
14  Ala.  App,  as,  71  So.  977. 

§  M7. Writings  Collateral  to  luoei. 

Witneaa  Stating  Bank  Waa  Corpon- 
tion.— In  view  of  Code  1907,  g  6876.  mak- 
ing it  unnecessary  to  prove  incorporation 
in  criminal  cases,  unless  such  fact  is  de- 
nied under  oath,  testimony  of  witness 
that  a  bank  mentioned  in  the  indictment' 
was  a  corporation  was  not  secondary  evi- 
dence. Foster  v.  State  (Ala.  App.).  78 
So.  731. 

Probate  Recorda  Stowing  Inaanity  of 
Defendant's  Relationa. — In  murder  case, 
where  insanity  was  a  defense,  probate 
records  showing  insanity  of  blood  rela- 
tions should  have  been  admitted,  al- 
though not  the  best  evidence;  the  matter 
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being  collateral.     Russell  v.  State  (Ala.), 

!8  So.  916. 

Ticket  with  Price  Mark. — In  a  prosecu- 
tion for  larceny,  parol  evidence  that  a 
ticket  found  on  the  prisoner  looked  like 
one  missing  from  a  dress  stolen  and  that 
«acli  bore  the  price  mark.  $35,  held  ad- 
missible. Benjamin  v.  State,  12  Ala.  App. 
148.  67  So.  TSS. 

Wlut  tbe  Warrant  Accused  Deceased 
ol.— It  is  not  error  to  permit  a  witness  to 
say  what  the  warrant  he  had  for  deceased 
accused  him  of,  since  that  merely  calls 
for  evidence  of  a  collateral  fact,  and  not 
proof  of  contents  of  a  written  instrument. 
Wright  i:  State  (Ala.  App.).  72  So.  S64. 

Contents  of  Order  Left  in  House 
Robbed  bjr  Defendant. — Where  a  house 
has  been  robbed  and  a  ticket  or  order 
purporting  to  have  been  given  to  defend- 
ant was  found  in  the  house,  contents  of 
such  order  was  collateral  matter  which 
could  have  been  shown  by  parol  evidence 
without  accounting  for  the  absence  of  the 
order.    Johnson  v.  State  (Ala.  App.),  78 

So.  716. 

S  MB,  Preliminaries  to  Admission  of  Sec- 
ondair  Evidence. 

Where  the  original  verdict  is  shown  to 
be  lost,  its  contents  may  be  proved  by 
parol.  Lewis  v.  State.  10  Ala.  .\pp.  31,  64 
So.  537,  cited  in  note  in  Ann.  Cas.  1918D, 
2S2. 

$  149.  Demoostrative  Evidence. 

As  to  use  of  demonstrative  evidence  by 
counsel  in  argument,  see  post,  "Exhibits 
and  Illustrations,"  S  *'!-  As  to  taking 
exhibits  to  jury  room,  see  post,  "Taking 
Papers  or  Articles  to  Jury  Room,"  §  586. 
S  SU  (1)  Exhibition  of  Person  or  Object 
in  GeneraL 

Sednction — Viaual  Inspection  of  Ptoae. 
cntrix's  Child. — Visual  inspection  may  be 
had  by  the  jury  of  the  child,  the  paternity 
of  which  prosecutrix  in  seduction  attrib- 
utes to  defendant.  Watts  v.  State.  S  Ala. 
App.  264.  63  So.   18. 

Shell  shown  to  have  been  loaded  by  de- 
fendant, which  had  some  tendency  to 
show  preparation  For  offense  charged,  was 
properly  admissible,  even  though  not 
loaded  with  shot  like  those  with  which 
deceased  was  killed.  Reeves  v.  State 
(Ala.).  77  So.  339. 


§  S48  (S)  Hatters  Explanatory  of  Offense. 

See  post,  "Articles  Subject  of  or  Con- 
nected with  Offenses,"  g  249  (4). 
§  U9  (3)  Inatrumenta,  and  Devices  UMd 
in  Commission  of  Crime. 

Similar  Gaining  Table,— Where,  in  a 
prosecution  for  keeping  a  gaming  table, 
there  was  evidence  that  accused  and  oth> 
ers  used  a  table  in  a  certain  room  for 
gaming,  it  was  permissible  to  show  the 
jury  another  table  of  a  kind  cotnmonly 
used  in  games  of  chance,  found  in  the 
room.  Adams  v.  Sute,  9  Ala.  App.  SB, 
64  So.  371.  certiorari  denied  in  Ex  parte 
.\dams,  187  Ala.  10,  65  So.  514. 

Pigtol.— McGuffin  V.  State,  178  Ala.  40, 
59    So.  635.      See    the  title    CRIMINAL 
LAW.  §  249   (3).  vol.  4,  p.  172. 
§  S49  (i)    Articles    Subject    of    or    Coa^ 
nected  witfi  OBenses. 

Bottle  of  Beer. — In  prosecution  for  sell- 
ing liquor,  bottle  of  beer  previously  sold 
to  witness  held  admissible.  Taggett  v. 
Tuscaloosa,  12  Ala.  App.  617,  67  So.  780. 

Bottle  of  Whiskey.— In  a  prosecution 
for  violating  the  liquor  law,  it  was  not 
error  to  admit  a  bottle  of  whisky,  identi- 
fied by  a  witness  as  purchased  from  de- 
fendant, and  by  the  sheriff  as  the  one  de- 
livered to  him  by  the  witnesses  who  tes- 
tified as  to  the  purchase,  though  the 
bottle  bore  a  label  containing  written 
memoranda  as  to  such  purchase,  but  of 
which  there  was  independent  evidence. 
Harris  v.  State,  9  Ala.  App.  87,  S4  So. 
352,  certiorari  denied  in  Ex  parte  Har- 
ris,  187   Ala.  670,  65   So.   1033. 

Intoxicants  Pound  in  Defendant*! 
Store,,— In  a  prosecution  for  violating  the 
liquor  law.  intoxicants  found  in  defend- 
ant's place  of  business,  a  store,  were  ad- 
missible in  evidence.  Thomas  v.  State,  13 
.\la.  App.  246,  68  So.  799. 

Clothing  of  Accused. — Refusal  of  a  mo- 
tion directing  the  production  of  accused's 
clothing  in  court  held  proper,  where  ac- 
cused offered  no  evidence  that  the 
clothes,  if  obtained,  would  be  material 
evidence.     Robbins  v.  State,  13  Ala.  App,  - 

167,  69  So.  297. 

Demonstratioa  as  to  Appearance  and 
Condition  of  Deceased's  Clothing.  — 
Smith  V.  State,  182  Ala.  38.  62  So.  864. 
See    the  title   CRIMINAL  LAW.  §    240 

(4),  vol".  4,  p.  173. 
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Clothinc  of  Deceu«d. — Admission  in 
evidence  of  clothes  worn  by  decedent  at 
the  time  he  was  fatally  shot  was  not  er- 
roneous. Richardson  v.  State,  191  Ala.  21, 
GS  So.  67. 

S«m«— Showing  Location  of  Wound. — 
Smith  V.  State,  183  Ala.  10,  62  So.  SAi. 
See  the  title  CRIMINAL  LAW,  g  249 
(1).  vol.  4,  p.  173. 

In  prosecution  for  assault  with  intent 
to  murder,  clothing  worn  by  the  injured 
party  at  the  time  of  the  difficulty  is  ad- 
missible in  evidence.  Cranford  v.  State 
(Ala.  App.).  75  So,  2T4. 

Shirt  woin  by  deceased  and  showing 
perforation  of  bullets,  but  which  had  been 
laundered  before  the  trial,  held  admissi- 
ble. Ragsdale  v.  State,  13  Ala.  App.  1.  67 
So.  783. 

In  a  prosecution  for  murder,  properly 
identified  clothing  worn  by  deceased,  at 
the  time  of  his  death  is  admissible.  Ful- 
ler r.  State  (Ala.  App.),  75  So.  879. 
§  S4»  (5)  Writings  Submitted  for  Com- 
pariaon. 

Comparison  of  Handwriting.  —  Under 
Laws,  1915,  <p.  134,  regulating  the  admis- 
sion of  evidence  concerning  disputed 
writings,  the  court,  in  a  prosecution  for 
forgery,  properly  permitted  a  comparison 
of  the  writing  in  a  letter  and  the  alleged 
forged  signature.  Everage  v.  State,  14 
Ala.  App.  108,  71  So.  983;  King  v.  State, 
8  Ala.  App.  239,  62  So,  374.  See  the  title 
CRIMINAL  LAW,  §  349  (5).  vol.  4.  p. 
173. 

Defendant's  Writing  and  Unsigned  Let- 
ter Denied  by  Defendant— Where  in  a 
prosecution  for  adultery,  a  witness  testi- 
fied that  he  received  an  unsigned  letter 
by  mail  referring  to  the  charge  a^inst 
defendant  and  defendant  denied  writing 
the  letter,  but  wrote  at  the  trial  some  of 
the  same  words,  both  the  letter  and  the 
writing  at  the  trial  were  properly  sub- 
mitted to  the  jury  for  comparison.  Stone 
V.  State,  11  Ala.  App.  141,  65  So.  693. 

Witness  Writing  His  Name  before 
.Jury.— King  v.  State.  8  Ala.  App.  339,  82 
So.  374.    See  the  title  CRIMINAL  LAW, 

I  249   (5),  vol.  4,  p.   174. 

(F)    ADMISSIONS,    DECLARATIONS, 
AND  HEARSAY. 


As   to   admissions   1 


prevent   tontmu- 


ance,  see  post,  "Admission  to  Prevent 
Continuance,"  g  396.  As  to  instructiani 
as  to  admissions,  see  post,  "Admissions 
and  Confessions."  §  639.  As  to  qucstioni 
for  jury,  see  post.  "Confessions,  Admis- 
sions, and  Declarations,"  §  495  (2). 

§  SM.  Admissions  by  Accused. 

§  tSl. In  GeneraL 

§  SSI  (1)  Admissibility  in  GeneraL 

Statements  Indicating  Desire  and  Effort 
to  Conceal  Crime. — Statements  of  ac- 
cused to  a  witness,  though  not  amounting 
to  a  confession,  indicating  a  desire  and 
effort  to  conceal  the  crime,  are  inculpa- 
tory admissions,  and  admissible  under  the 
law  governing  direct  confessions.  Was- 
serleben  v.  State,  184  Ala.  3,  63  So.  S20, 

Inculpatory  Admissions  of  Collateral 
Pacts. — There  is  a  well-defined  distinc- 
tion between  inculpatory  admissions  bf  a 
defendant  of  collateral  facts  and  confes- 
sions or  admissions  in  the  nature  of  con- 
fessions of  actual  guilt.  Read  v.  State. 
195  Ala.  671,  71  So.  96. 

A  note  written  by  defendant  containinc 
inculpatory  matter  and  given  to  witness 
with  a  request  that  he  deliver  it  to  an- 
other, who  was  implicated  with  deiendaot 
in  the  killing,  was  admissible.  Parker  v. 
State,  10  Ala.  App.  53,  65  So.  90. 

§  SSI   (S)    Admissibility    as  Affected  by 
Manner  of  Making  in  GeneraL 

In  prosecution  for  larceny  of  cow,  in- 
culpatory statement  voluntarily  made  by 
defendant     was     admissible.       Cauley    f. 
State,  H  Ala,  App.  133,  72  So.  271. 
§  Wl  (3)  VolimUry  Character  of  Admit- 

See  post,  ■'Proof  and  Effect."  §  2?i. 

Inculpatory  AdnUssions  Directly  Re- 
lating to  Main  Facts.— The  rule  of  excln- 
sion  of  confessions  not  shown  to  be  vol- 
untary applies,  not  only  to  confessions, 
but  to  inculpatory  admissions,  directly  re- 
lating to  the  facts  or  circumstances  of 
the  agreement  and  connecting  defendant 
therewith.       Whitehead     v.     State     (AIi. 

App,).  78   So.   467. 

Inculpatory  admissions  as  to  coUatenI 
facts,  however  incriminating,  not  in  the 
nature  of  a  confession,  are  not  within  the 
rule     of    exclusion     of     confessions    not 
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GtiDwn  to  be  voluntary.  Whitehead  v. 
State  (Ala.  App.),  78  So.  467. 

Defendant's  inculpatoiy  sUtements, 
made  with  reference  to  the  shooting  of 
deceased,  which  were  shown  to  have  been 
voluntarily  made,  were  admissible  in  evi- 
dence. Pearcc  v.  State,  14  Ala.  App.  120, 
73  So.  313. 

Statement  EzplanaloTy  of  Defendant's 
Coodtict — Statement  of  defendant  after 
shooting,  shown  to  be  prima  facie  volun- 
tary, and  tending  to  illustrate  and  give 
color  to  his  conduct,  held  admissible  as 
quasi  confession  or  declaration  against 
interest.  .^Usup  v.  State  {Ala.  App.),  72 
So.  5B9. 
S  191  (4)  Judicial  AdmiauonB. 

Volimtai;  incriminatinK  teatimony  of 
defendant  before  grand  tjmy  against  other 
party  charged  with  the  crime  held  admis- 
sible against  defendant.  Coplon  v.  State 
(Ala.  App.).  73  So.  335.  certiorari  denied 
in  74  So.  1005. 

EtefendanVs  Claim  Affidavit.  —  In  a 
prosecution  for  a  violation  of  the  liquor 
law.  defendant's  claim  affidavit,  though 
made  in  a  proceeding  based  on  the  issu- 
ance of  an  insufficient  affidavit  for  a 
search  warrant,  and  though  it  had  lost  its 
character  as  a  valid  sworn  instrument, 
held  a  written  statement  against  interest, 
adnf  ssible  as  any  other  written  statement 
containing  the  same  matter.  Coleman  v. 
State,  10  Ala.  App.  164.  64  So.  539. 
S  151  (S)  Admiasibilit?  as  Affected  by 
Subject     Matter    of    Declaration    in 

Patterson  v.  State,  8  Ala.  App.  420,  63 
So.  1023.  See  the  title  CRIMIN.AL 
LAW,  S  251  (5).  vol.  4,  p.  176. 

9  MS-  Acquiescence  or  Silence. 

i  us  (1)  In  General 

General  Rule. — Simmons  v.  State.  7  Ala. 
App.  107.  61  So.  466.  See  the  title  CRIM- 
INAL LAW,  g  252   (1).  vol.  4.  p.  178. 

Evidence  of  defendant's  silence,  when. 
he  having  said  he  would  not  have  shot 
her  for  anything,  she  replied  that  he  did 
shoot  her  for  nothing,  held  admissible  on 
issue  of  intentional  shooting,  Pinson  v. 
State  (Ala.).  78  So.  876. 
9  SM  (i)  Opportunity  for  and  Necessity 
of  Denying  Statements. 

Necessity  That  Statement  Be  Made  in 


Accused's  Presence. — Simmons  v.  State,  7 
Ala.  App.  107.  61  So.  466.  See  the  title 
CRIMINAL  LAW.  §  252  (3).  vol.  4,  p. 
leo. 

Necessity  of  Showing  Defendant  Heard 
and  Understood  CbarKe.— To  render  ad- 
missible evidence  of  silence  of  defendant 
when  accused  of  crimV  it  must  be  shown 
that  she  heard  and  understood  the  charge. 
Rowlan  v.  State,  14  Ala.  .\pp.  17,  70  So. 
953. 

Statements  in  Defendant's  Presence  by 
His  Wife, — It  was  error  to  permit  a  wit- 
ness to  testify  as  to  statements  by  defend- 
ant's wife  in  the  presence  of  defendant  di- 
rectly after  the  homicide,  where  they  did 
not  call  for  a  reply  by  defendant,  a!  they 

State,  10  Ala.  App.  61,  64  So.  639. 

Silence  in  the  face  of  accusation  of 
crime  partakes  of  the  nature  of  confession, 
and  is  admissible  as  a  circumstance  to 
show  Ruilt.  Doby  *.  State  (Ala.  App.),  74 
So.  724. 

Statement  of  Sheriff  Denied  by  Defend- 
ant. — In  murder  trial,  that  sheriff  told  ac- 
cused when  he  was  arrested  that  he  was 
charged  with  killing  deceased  was  inad- 
missible, where  accused  replied,  denying 
killing  her,  since  'only  where  one  so 
charged  remains  silent  is  it  construed  as 
an  admission  against  him.  Cain  j'.  State 
(Ala.  App.).  77  So.  453. 

Statements  of  Victim,  Victim's  Parents 
and  Witness. — In  prosecution  for  assault 
to  rape,  statements  of  the  victim  and  of 
the  victim's  parents  and  of  the  witness, 
made  at  the  time  of  the  assault  in  the 
presence  of  defendant,  were  admissible. 
Pearson  v.  State  (.Ala.  App.),  75  So.  700. 

Statements  Calling  for  Denial. — Sim- 
mons I'.  State.  7  Ala.  App.  107,  61  So.  466. 
See  the  title  CRIMINAL  LAW.  |  2S2  (3), 

Effect  of  Accused's  Being  in  Custody. — 

Simmons  v.  State,  7  Aia.  App.  107.  61  So. 
466.     See  the  title  CRIMINAL  LAW,  S 

352   (3),  vol.  4.  p.  111. 

§  SB3. Negotiations  for  Compromise 

Offers  of  compromise  or  to  make  resti- 
tution of  property  which  has  been  the 
subject  of  a  crime,  made  by  accused,  are 
not  admissible  in  evidence  for  or  against 
him.  Spinks  i-.  State,  14  Ala.  App.  75,  71 
So.  633. 
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I  tM. Proof  and  ESect. 

NeceBMty  of  Showing  Voluntary  Char- 

icter  of  SUtemcnta.— Macon  v.  Stale,  179 
Ala.  6,  60  So.  312.  See  the  title  CRIMI- 
NAL LAW,  S  354,  vol.  i,  p.  181. 

Declaration  aEainst  Intereat — Burden  of 
Proof. — The  state,  offering  evidence  in  the 
nature  of  a  quasi  confession  or  declaration 
against  interest,  has  the  burden  of  show- 
ing that  such  confession  waa  voluntary 
and    admissible.     Alhup    v.    State    (Ala. 

App.).  72    So.   599. 

Statcmenta  Hade  under  Arreat  and  in 
Custody. — Admissions  or  statements  made 
by  accused  while  he  was  under  arrest  and 
in  custody  must  be  shown  to  have  been 
voluntarily  made,  in  order  to  be  adniissi* 
ble  on  his  subsequent  trial.    Wise  v.  State, 

II  Ala.  App,  72,  66  So.  128. 
Defendant'a    converaationa     with    Itae 

state's  witneaaes  who  were  introduced 
against  him,  and  which  were  in  the  nature 
of  inculpatory  admissions  of  collateral 
facts,  and  not  confessions  of  guilt,  prima 
facie  voluntary,  were  admissible  without 
a  predicate  of  voluntariness.  Read  v. 
State,  19S  Ala.  671,  71  So.  96. 

Voluntary  Statementa  Shortly  after 
Homicide. — Underwood  v.  State,  179  Ala. 
9,  60  So.  843.  See  the  title  CRIMINAL 
LAW,  §  254,  vol.  4,  p.  181. 

Testimony  before  Grand  Jury  to  Col- 
lateral  Matter. — In  a  prosecution  for 
crime,  defendant's  testimony  before  the 
grand  jury  as  to  a  collateral  matter,  not  in 
any  sense  a  confession  of  guilt,  was  ad- 
missible without  first  showing  it  was  vol- 
untarily made,  Coplon  v.  State  (Ala. 
App,),  73  So.  325,  certiorari  denied  in  74 
So.  1005, 

§  IM.  Declarations  bjr  Accuaed 

See  ante,  "Admissions  by  Accused,"  S 
250. 

§  S57. In  General. 

§  S87  (1)  Admiasibility  iq  GeneraL 

Neceaaity  of  Declaration  Amounting  to 
Confeaaion. — To  authorize  proof  of  de- 
fendant's declaration  after  the  offense,  the 
declaration  need  not  amount  to  a  confes- 
sion, but  only  be  self -disserving  and  of 
such  a  character  as,  when  considered  with 
the  other  evidence,  reasonably  affords  an 


inference  of  guilt.  Jones  f.  State,  13  Ala. 
App.  10,  68  So.  690. 

Declarationa  against  Intereat,-~OD  i 
prosecution  under  prohibition  law  admis- 
sion of  defendant's  declarations  agamst 
interest  held  not  error,  Ogden  j^.  State 
(Ala.  App.),  73  So,  5?7. 

Declarations  by  defendant,  both  before 
and  after  the  commission  of  the  homicide 
with  which  he  is  charged,  tending  to  con- 
nect him  with  it,  are  admissible  as  evi- 
dence against  him.  Brindley  v.  State,  1S3 
Ala.  43,  69  So,  536. 

In  prosecution  for  larceny,  defendanl'i 
statements  in  nature  of  declarations 
against  interest  and  contradictions  there- 
of by  third  person  connected  with  the 
crime  made  in  same  conversation  held  ad- 
missible, Moye  V.  State,  12  Ala.  App,  lil, 
67  So,  716.  * 

In  a  prosecution  for  murder,  defendant's 
statement  to  one  who  informed  him  that 
a  warrant  was  out  for  his  arrest  to  the  ef- 
fect that  he  was  going  home  and  was  then 
going  to  leave  held  admissible  as  afford- 
ing an  inference  that  it  was  prompted  bj 
a  consciousness  of  guilt.  Jones  v.  State, 
13  Ala.  App,  10.  68  So.  690. 

ConveraationB  Heard  through  Dctecta- 
phone. — Conversation  of  defendant,  heard 
through  detectaphone  installed  in  room 
of  jail,  held  admissible,  when  accompanied 
by  witness'  exhibit  of  it  and  his  explana- 
tion of  its  operation,  Brindley  v.  State, 
193   Ala,   43,  69  So.  536. 

§  t57  (1^)  Admisaibility  as  Affected  bf 
Time,  Place  or  Manner  of  Haldiig. 

Insanity— Haying  Crasy  to  Be  Sent  to 
Asylum. — As  tending  to  show  that  de- 
fendant's insanity  was  merely  pretended, 
one  may  testify  to  a  conversation,  heard 
by  him,  between  defendant  and  a  doctor, 
as  to  playing  crazy  that  he  might  be  sent 
to  an  asylum,  the  fact,  if  it  be  one,  that 
this  was  after  interposition  of  the  plea  of 
insanity  merely  affecting  the  probative 
force  of  the  testimony.  Cranberry  v. 
State,  184  Ala.  5,  63  So.  975,  cited  in  note 
in  Ann.  Cas.  191«E,  425. 

Declaration  a  Year  before  Offenae.^o 
prosecution  for  vagrancy  by  keeping  a 
disorderly  house,  declaration  by  accused 
about  a  year  before  the  alleged  offense 
that  she  had  been  ruined,  and  that  respec- 
table people  would  not  associate  with  her, 
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was  too  remote  in  point  of  time  to  be  ad- 
missible in  evidence  tor  any  other  purpose 
than  possibly  to  show  the  bad  character 
of  defendant.  Lackner  v.  State  {Ala. 
App.),  78  So.  SOe. 

j  15T  (1)  Admisubility  as  Affected  by 
Subject  Matter  of  Declantion  in 
General. 

Threat  to  Kill  Witnns.— Evidence  that 
after  the  defendant  came  out  of  the  build- 
ing where  the  homicide  occurred  he  stated 
Ihai  if  the  witness  said  anything  he  would 
kill  him  is  admissible  as  an  admission. 
Bone  V.  Slate.  8  Aia.  App.  59,  62  So.  455. 

Who  Gave  Him  Pistol. — In  homicide 
case,  a  statement  by  accused  that,  if  called 
to  testify,  he  would  tell  who  igave  him  the 
pistol  to  do  the  killing,  is  admissible  in  ev- 
idence as  a  voluntary  incriminatory  dec- 
laration. Moton  V.  State.  13  Ala.  App.  *3, 
69  So.  335.    ■ 

Accnaed  Called  Vktun  "Williams."— In 
prosecution  for  murder,  refusal  to  exclude 
testimony  that  witness  had  heard  accused 
call  victim  "Williams"  was  proper.  Horns- 
by  77.  State  (Ala.  App.),  7S  So.  837. 

Deceased  Sttrfe  Clothes  and  Pistol  from 
Accused.— It  is  not  error  to  permit  the 
question  whether  accused  had  told  witness 
that  deceased  stole  a  suit  of  clothes  and 
pistol  from  him.  such  evidence  tending 
to  shed  light  on  the  question  of  motive 
and  intent.  Wright  v.  State  (Ala.  App.), 
7S  So.  564. 

S  W8.  —  Self-Serving  Declarations. 
%  St8  (1)  Admassibility  in  General. 
j  >5S  (la)  General  Rule  and  IllUBtrations 
Thereof. 

See  ante,  "Res  Gestx,"  g  213;  post, 
"Conduct  of  Accused,"  g  S58  (lb). 

General  Role.— Jones  v.  State,  181  Ala. 
63,  61  So.  434.  See  the  title  CRIMINAL 
Law,  g  258  (la),  vol.  4,  p.  183. 

A  self-serving  declaration  by  accused, 
not  part  of  the  res  gestae,  is  not  admis- 
sible in  evidence.  Scott  v.  State  (Ala. 
App.).  73  So.  218. 

A  declaration  by  accused  to  his  wife 
that  he  was  going  to  the  store  where  the 
killing  occurred  to  settle  his  account  is 
not  inadmissible  as  a  self-serving  dec- 
laration. Davis  V.  State,  188  Ala.  59,  6S 
So.  67,  overruling  Jones  *.  State, 
Ala.  53.  B7  So.  31.     • 


Court  held  to  have  properly  excluded, 
as  self-serving,  defendant's  testimony  as 
to  his  intention  to  give  up,  that  he  told 
other  parties  about  the  killing,  etc.  Hill 
V,  State,  194  Ala.  11,  69  So.  941. 

Declarations  Not  Part  of  Res  Gestae. 
—German  v.  State,  181  Ala.  11,  81  So.  326. 
See  the  title  CRIMINAL  LAW.  %  2S8 
(lal,  vol.  4,  p.  183. 

Statement  of  Accused  in  Jail. — Key  v. 
State.  8  Ala.  App.  2.  62  So.  335.  See  the 
title  CRIMINAL  LAW.  %  358  (la),  vol. 
4.  p.  183. 

Told  Witness  He  KUled  Deceued,  But 
Had  to. — Where  accused,  a  few  minutes 
after  firing  the  fatal  shot,  told  a  witness 
that  he  had  killed  deceased,  but  that  he 
had  to,  the  statement,  while  a  confession, 
was  not  admissible  for  the  defense,  being 
self-serving.  Hickman  v.  State,  12  Ala. 
App.  22.  87  So.  7TS. 

Did  Not  Intend  to  Shoot  Deceased.— 
A  statement  by  accused,  immediately 
after  the  shooting,  that  he  did  not  intend 
to  shoot  deceased,  is  inadmissible  as  be- 
ing a  self-serving  declaration,  unless  so 
closely  connected  with  the  shooting  as  to 
be  part  of  the  res  gestx.  James  v.  State, 
12  Ala.  App.  16.  67  So.  773. 

Where  the  conversation  was  not 
tonched  upon  by  the  state,  a  witness  re- 
called and  examined  as  accused's  witness 
can  not  testify  to  a  self-serving  declara- 
tion made  by  accused  after  the  killing, 
which  was  not  part  of  the  res  gestx. 
Pollard  V.  State,  IS  Ala.  App.  82,  6S  So. 

494. 

g  US  (lb)  Conduct  of  Accused. 
§  258  (iba)  General  Rule. 

Accused's  acts  and  declarations  before 
the  offense  are  not  admissible  in  his  favor 
unless  part  of  the  res  gestre.  Johnson  v. 
State  (Ala.  App.),  72  So.  561,  judgment 
reversed  in  Ex  parte  State  (.Ma.).  74  So. 
366. 
§  ass  (Ibc)  Conduct  Prior  to  Offense. 

Trying  to  Divorce  Wife  to  Harrr  De- 
ceased.—Olden  V.  State,  176  Ala.  6,  58  So. 
307.  See  the  title  CRIMINAL  LAW,  g 
258  (Ibc),  vol.  4,  p.  1S4. 

Statement  of  Defendant  Not  in  De- 
ceased's Presence.— Where  defendant,  in 
a    prosecution    for    homicide,    introduced 
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evidence  of  an  alleged  conditional  threat 
made  by  deceased,  evidence  of  a  subse- 
quent statement,  made  by  defendant  in 
deceased's  absence,  that  defendant,  to 
avoid  trouble,  would  yield  to  deceased's 
wishes  held  inadmissible,  unless  so 
closely  connected  with  the  threat  as  to 
constitute  part  of  the  res  gestK.  Max- 
welt  V.  State,  11  Ala.  App.  S3,  63  So.  73S. 
Peace  Proceedings  againit  Deceased- 
Evidence  of  peace  proceedings  and  con- 
tents of  the  affidavit  sworn  out  by  de- 
fendant, accused  of  murder,  against  the 
deceased,  is  self-serving  and  inadmissible. 
Donald  v.  State,  12  Ala.  App.  61,  67  So. 

62*. 

§  IfiBj^. Proof  and  Effect 

Statements  u  to  Honey  Deceased  Had 

in  Pockets. — Statements  by  the  accused, 
shortly  before  the  crime,  as  to  the  money 
deceased  had  in  his  pockets,  and  as  to 
other  collateral  matters,  which  statements 
are  in  no  sense  confessions  of  guilt,  held 
admissible,  without  first  laying  a  predi- 
cate  therefor.      Smith  v.   State.    197  Ala. 

163,  72   So.   316. 

Admisaiotu  by  the  defendant,  who 
spoke  only  broken  English,  are  admissi- 
ble, even  though  the  witness  who  testified 
to  them  could  understand  only  a  part  of 
the  conversation  in  which  they  were  made, 
since  one  testifying  to  an  admission  need 
not  detail  the  entire  conversation.  De- 
scrippo  V.  State,  8  Ala.  App.  85,  62  So. 
1004. 
§  ftS9.  Declarations  by  Persons  Injured. 

As  to  declarations  of  persons  injured  as 
part    of  res  gest^.    see  ante,  "Acts    and 
Statements  of  Person  Injured."  g  217, 
§  tra  (1)  Admissibility  in  General. 

Admissibility  of  Statements  to  Prove 
Conspiracy. — In  a  homicide  case,  a  state- 
ment made  by  deceased  a  few  moments 
before  his  death  "that  they  had  met  him 
down  (here  to  kill  him  without  a  cause," 
and  "just  had  made  it  up  with  each  other 
to  do  so,"  was  not  admissible  trf  prove  a 
conspiracy  among  defendants.  Norwood 
V.  State,  11  Ala.  .App.  30,  65  So.  651. 

Did  Not  Desire  to  Prosecute  Accused. 
— Declaration  by  decedent,  not  a  part  of 
the  res  gest.-e.  that  he  did  not  desire  to 
prosecute  accused,  was  inadmissible.  Rec- 
tor V.  State,  11  Ala.  App.  333.  66  So.  857. 


S  ass  <«>  Admissibility    as    Affected  by 
Presence  or  Nonpresence  of  Accused. 

Declarations  of  deceased  just  before 
homicide  deposed  to  by  witness  to  effect 
that  deceased  was  going  home  because  he 
did  not  want  to  have  trouble  with  de- 
fendant and  his  brother,  held  acts  indi- 
cating present  purpose  and  intention,  and 
properly  admitted  whether  heard  by  de- 
fendant or  not.  Rogers  v.  State  (Al». 
App.),  75  So.  364. 
§  SAO.  Declarations  by  Third  Persons. 

See  post,  "Hearsay  in  General."  §  261. 

As  to  declarations  by  third  persons  is 
part  of  res  gestfe,  see  ante.  "Acts  and 
Statements  of  Third  Persons,"  §  21B. 


§  161.  ■ 


-  In  General 


§  Ul  (1)  Admissibility  in  General. 

The  question  whether  witijess  beard  a 
party  other  than  deceased  or  defendant 
make  any  statement  as  to  where  he  wa» 
going  is  irrelevant.  Wright  v.  Sute  (Ala. 
App.).  72  So.  564. 

§  let  (*)  Declarations  Not  Made  in  Pres- 
ence or  within  Hearing  of  Accused. 

Admissibility. — Testimony  as  to  con- 
versation had  by  witness  with  third  per- 
son when  defendant  was  absent  was  in- 
admissible where  no  part  of  res  gestie. 
Edelman  v.   Gadsden   (Ala.   App.).  77  So. 

914. 

Statement  of  third  person  to  state's 
witness,  not  made  in  defendant's  pres- 
ence, held  inadmissible.  Benjamin  t'. 
State,  12  Ala.  App.  148,  67  So.  792. 

In  prosecution  tor  maintaining  an  un- 
lawful drinking  place,  statements  by  per- 
sons in  accused's  absence  that  they  had 
been  getting  beer  before  at  accused's 
place  was  inadmissible  as  hearsay.  Mar- 
tin V.  State  (Ala.  App.),  78  So.  322. 
S  141  (10)  Statements  Corroborating  or 
Impeaching  Testimony  of  Witness. 

Where  the  state  introduced  evidenct 
that  accused,  who  claimed  that  deceased 
had  assaulted  him  with  a  knife,  droppcii 
a  knife  near  the  body  after  the  killing,  a 
witness  for  accused  can  not  testify  that 
one  H.,  who  had  left  the  country,  at- 
tempted to  induce  him  to  testify  to  the 
same  effect;  the  evidence  being  admissi- 
ble only  to  impeach- H..  who  was  not  i 
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whness.     Davis  v.  State,  188  Ala.  69,  66 

So.  67. 

;  us.  Hcana]r  in  General. 

As  to  declarations  of  persons  being 
hearsay,  see  ante,  "Declarations  by  Per- 
sons Injured."  |  259. 

S  HS  (I)  Nftture    oh  Hearaay    Evidence 
and  Admissibility  in  GenetaL 

Instances  of  Evidence  Held  Hearsay.— 
Farlow  v.  State.'  7  Ala.  App.  137,  61  So. 
474.  See  the  title  CRIMINAL  LAW,  g 
263  (1),  vol.  4,  p.  192. 

Testimony,  "They  say  H.  didn't  have 
much  sense,"  is  hearsay.  Lambert  v. 
State,  13  Ala.  App.  389,  69  So.  361. 

Evidence  as  to  what  a  third  person  told 
a  witness  about  havingr  intercourse  with 
the  prosecutrix  is  inadmissible  in  a  seduc- 
tion case.  Smith  V.  State,  13  Ala.  App. 
399,  69  So.  402. 

In  prosecution  for  larceny  of  gin  belt, 
court  properly  overruled  objection  to 
question  asked  witness  if  he  did  not  hear 
of  loss  of  belt  after  he  met  defendants 
and  another  on  road  to  owner's  place,  for 
purpose  of  identifying  time  of  occurrence, 
and  aiding  recollection  of  witness,  Grant- 
ham V.  State  {Ala.  App.).  75  So.  .183. 

Id  prosecution  for  murder,  exclusion  of 
testimony  as  to  statement  by  third  person 
that  he  shot  decedent  by  mistake,  intend- 
ing to  shoot  defendant,  was  not  error. 
Spicer  v.  State  (Ala.),  73  So.  396. 

in  a  larceny  prosecution,  testimony 
whether  the  complaining  witness  secured 
information  of  the  stolen  property's  loca- 
tion is  inadmissible  because  hearsay. 
King  V.  State  (Ala.  App,).  72  So.  S53, 

In  prosecution  for  maliciously  throwing 
missiles  at  locomotive,  etc.,  testimony  as 
to  statements  made  by  fireman  that  en- 
gineer was  hit  with  a  rock  held  inadmis- 
sible as  hearsay.  Posey  r.  State,  13  Ala. 
App.    193,   67    So.    737. 

Testimony  that  witness  heard  third  per- 
son say  something  about  accused  having 
a  pistol  held  inadmissible  as  hearsay  on  a 
trial  for  carrying  a  concealed  pistol,  Mc- 
Naron  V.  State.  7  Ala.   App.  170,  62  So, 

303. 

Statement  of  Person  as  He  Approached 
Deceased's  Body. — Macon  v.  State,  17{ 
Ala.  8,  60  So.  313.  See  the  title  CRIMI 
NAL  LAW,  I  263  (1),  vol.  4,  p.  193. 


Motive  of  Accused  in  Going  to  Place  of 
Difficulty. — A  witness'  testimony  to  the 
motive  of  accused  in  going  to  the  place  of 
the  difficulty  would  be  either  hearsay  or 
matter  not  within  witness'  knowledge. 
Scott  V.  State  (Ala,  App.),  73  So.  212. 

What  Witness'  Brother  Had  Come  to 
Testify. — In  a  prosecution  for  assault 
with  intent  to  murder,  a  question  as  to 
what  witness'  brother  had  come  to  testify 
held  properly  excluded  as  calling  for 
hearsay  evidence.  Tarver  V.  State,  9  Ala. 
App,   17,  64  So.  181. 

Label  on  Box  as  Evidence  of  Contenta. 
—A  label,  placed  on  a  box  in  the  ordinary 
way  to  indicate  its  nature  and  contents,  is 
competent  evidence  thereof,  at  least 
against  one  having  the  box  in  his  posses- 
sion or  handing  it  to  another,  and  the  in- 
ference of  contents  corresponding  to  the 
label  is  for  the  jury.  Kennedy  v.  State, 
182  Ala.  10,  63  So.  49. 

Labels  on  boxes  and  barrels  received  by 
defendant  from  a  common  carrier  were 
some  evidence  of  the  contents  thereof. 
Hodge  V.  State,  11  Ala.  App.  IBS,  6S  So. 
676. 

Shipments  Labeled  "Whisky."— As  Aot 
of  Congress  of  March  4,  1909,  g  340,  re- 
quires packages  containing  intoxicating 
liquors  shipped  in  interstate  commerce  to 
be  marked  as  such  on  the  outside,  evi- 
dence that  accused,  who  was  charged  with 
a  violation  of  the  laws  with  respect  to  in- 
toxicating liquor,  received  interstate  ship- 
ments labeled  "whisky"  is  admissible. 
Jackson  v.  State,  11  Ala.  App.  193,  65  So. 
708. 

Evidence  that  packages  delivered  by  an 
express  company  to  defendant  were 
billed  and  marked  "whisky"  held  some 
evidence  that  they  contained  whisky. 
Herring  v.  State,  11  Ala.  App.  302,  6S  So. 
707. 
S  M3  (4)  Oral  Statements  in  GeneraL 

It  was  not  error  to  exclude  testimony 
of  a  witness  that  deceased  told  him  he 
was  at  defendants'  house,  that  being 
hearsay.  Lee  v.  State  (Ala.  App.),  75  So. 
S82. 

Statements  by  Defendant's  Wife  Not 
Calling  for  Reply. — It  was  error  to  per- 
mit a  witness  to  testify  as  to  statements 
by   defendant's   wife   in    the   presence   of 
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defendant  directly  after  the  homicide, 
where  they  did  not  call  for  a  reply  by 
defendant,  as  they  were  mere  hearsay. 
Vinson  v.  State,  10  Ala.  App.  61,  S4  So. 
639. 

§  MS   (if^)     ConvcTMtiouB     with     Third 
Persons, 

In     prosecution     for     receiving:    stoli 
goods,  evidence  held  properly  excluded  as 
hearsay.     Coplon  v.  State  (Ala.  App.),  '5 
So.  184. 

Witnesses'  Conversstions  Not  in  Pres- 
ence of  Defendant — Testimony  that  wit- 
nesses had  tried  to  buy  cattle  from  de- 
cedent and  he  had  refused,  the  conve 
tions  being'  in  absence  of  defendant,  was 
hearsay.  Rikard  v.  State  (Ala.  App.),  73 
So.  998. 

Conversation  of  Defendant's  Employer 
with  Third  PersMi. — Tn  a  prosecution 
larceny  of  a  cow,  where  defendant  claimed 
he  had  been  instructed  by  his.  employer 
to  take  the  cow,  his  employer  thinking  it 
belonged  to  him  and  not  to  the  prosecut- 
ing witness,  testimony  as  to  a  conversa- 
tion of  the  employer  with  a  third  person 
as  to  another  cow  purchased  by  the  em- 
ployer was  hearsay.  Robinson  v.  State,  14 
Ala.  App.  25,  70  So.  960. 
§  >83  (5)  Written  Statements. 

It  was  not  error  to  refuse  to  strike  tes- 
timony of  a  witness  for  the  prosecution 
that  he  knew  that  whiskey  was  in  defend- 
ant's house,  because  the  sheriff  'got  a  note 
that  it  was  there,  on  the  ground  that  such 
testimony  was  hearsay.  Harwell  v.  State, 
12  Ala.  App.  263.  6S  So.  500,  certiorari  de- 
nied in  Slate  v.  Harwell  (Ala.),  6B  So. 
1019. 

§  aei.  —  Evidence  Founded  on  Hearsay. 
§  BM  (1)  Hatters  Provable  by  RepnUtiMi 
or  Hearsay  in  General. 

On  the  question  whether  the  homicide 
was  committed  within  a  quarter  of  a  mile 
ol  the  line  between  two  counties,  so  as, 
under  Code  1907,  §  7329,  to  give  either  ju- 
risdiction, a  witness  may  testify  to  what 
was  for  years  generally  known  and  con- 
sidered as  the  line.  Cranberry  v.  State, 
184  Ala.  S,  63  So.  975,  cited  in  note  in  Ann. 
Cas.  igisD,  338. 
§  SM  («)  Insanity. 

Knowledge  of  Others  of  a  Transaction. 


— It  is  proper  to  refuse  to  allow  witnus 
to  testify  as  to  knowledge  of  others  of  a 
transaction,  if  the  questions  called  for 
hearsay  testimony  of  the  mental  status  or 
cognation  of  another.  Turner  v.  Slate 
(Ala.  App.),  72  So.  574. 

A  qnestiott  asked  of  a  witness  on  an  is- 
sue of  defendant's  sanity  held  objection- 
able as  subject  to  a  construction  of  call- 
ing for  hearsay  testimpny.  Harris  tr. 
State,  8  Ala.  App.  33,  63  So.  477. 

(G)  ACTS  AND  DECLARATIONS  OF 
CONSPIRATORS       AND      CODE- 
FENDANTS. 
As  to  testimony  of  accomplices  and  co- 
defendants,  see  post,  "Testimony  of  Ac- 
complices and  Codefendants,"  %%  331-337. 
§  M».  Grounds  of  AdmiasiUlity  in  Gen- 
eral 
§  tes  (1)  In  GeneraL 

Witness  having  testified  that  imme- 
diately after  hearing  shots  he  heard  a  man 
holding  a  pistol  speak  to  some  one,  who 
responded  in  the  voice  of  the  accused, 
such  conversation  was  admissible,  the  re- 
lation of  the  man  with  the  pistol  not  be- 
ing otherwise  explained,  as  being  that  of 
defendant's  coadjutor  in  crime.  Ncwsom 
V.  State  (Ala.  App.),  72  So.  579,  certiorari 
denied  in  Ex  parte  Newsom  (Ala.),  73  So. 
1001. 
§  WS  i*%)  Prior  to  Con^iiracy. 

In  trial  for  blackmail,  where  defendant 
conspired  with  another  in  the  commis- 
sion of  the  crime,  evidence  of  other  sim- 
ilar transactions  of  coconspirator  are  ad- 
missible, under  Code  1907,  g  6S19.  to  show 
the  character  of  the  business  of  which  de- 
fendant became  a  partner,  although  de- 
fendant was  not  connected  directly  with 
such  transactions.  Howie  v.  State  (Ala. 
App.),  72  So.  759,  writ  of  certiorari  deaied 

73  So,  1000. 
§  SM.  Furtherance  or  Execution  of  Com- 
mon Purpose. 
As  to  evidence  at  preliminary  trial  of 
former  proceedings,   see  post,  "Evidence 
>r  or  against  Codefendants,"  |  363. 
M«  <1)  In  GeneraL 

The  Rtde. — Where  conspiracy  is  estab- 
lished, any  act  or  declaration  of  conspira- 
made  or  done  in  furtherance  of  con)- 
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mon  design,  is  admissible  in  evidence 
a^insl  coconspirator.  Consford  v.  State 
fAla.  App.),  74  So.  740,  certiorari  dented 

in  75  So.  33S. 

Where  two  or  more  persons  enter  into 
1  conspiracy  to  accomplish  some  unlawful 
act,  any  act  done  by  any  one  of  them  in 
pursuance  of  the  original  conspiracy  is,  in 
contemplation  of  law,  the  act  of  all. 
Ctawley  v.   State   (Ala.  App.),  73   So.  232. 

Conspiracy  Shown  —  Admissibility  of 
Third  PeTBOn's  Acts. — Kennedy  v.  Slate, 
183  Ala.  10,  62  So.  49.  See  the  title 
CRIMINAL  LAW,  S  Sfll    (1),  vol.  4,  p. 

ise. 

Goin«  in  -Direction  of  Homicide. — Mc- 

Cliin  V.  State.  162  Ala.  67,  62  So.  241.  See 
the  title  CRIMINAL  LAW.  §  266  (1). 
vol.  4.  p.  196. 

!  IM  (S)  Absence  of  Coconspirators. 

Statements  as  to  measures  taken  in 
execution  of  common  purpose  are  not 
relevant  as  such,  as  against  any  conspi- 
rators except  those  by  whom  or  in 
whose  presence  they  were  made.  De 
Bardeleben  v.   State   (Ala.  App.),  77   So. 

$  Ma  (B)   Acts  and    Declarations  during 
Actual  Commission  of  Crime. 
Ses    GestK.— Redden    v.   State,    T  Ala. 
App.  33,  60  So.  992.    See  the  title  CRIM- 
INAL LAW.  §  268  (5),  vol.  4,  p.  197. 
{  t67.  After    Accomplishment  of  Object. 

S  M7  (1)  Acts,  Declarations,  and  Con- 
fessions in  GeneraL 
The  declarations  of  a  codefendant  and 
alleged  conspirator,  together  with  his 
manner  and  appearance  after  the  homi- 
cide, did  not  constitute  evidence  against 
defendant.  Brindley  v.  State.  193  Ala. 
43,  h9   So.   536. 

S  867  (3)  In  Absence  of  Coconspirator 
or  Codefendant. 
In  absence  of  proof  of  conspiracy,  con- 
fession of  alleged  participant  in  crime, 
made  in  absence  of  defendant,  was  in- 
admissible against  defendant  on  trial 
alone,  for  purpose  of  showing  corpus  de- 
licti or  guilty  participation  in  crime 
charged.  Willis  v.  State  (Ala.  App.),  73 
So.  766. 


§  MB.   Preliminary  Evidence  as  to  Con- 
spiracy or  Common  Purpose. 
§  M»  (1)  Necessity  in  GenervL 

Satisfaction  of  Judge  that  Prima  Facie 
Ground*  Exist. — Evidence  of  acts  or 
statements  deemed  to  be  relevant  to 
show  conspiracy  may  not  be  given  until 
trial  judge  is  satisfied  that,  apart  from 
them,  there  are  prima  facie  grounds  for 
believing  in  existence  of  the  conspiracy. 
De    Bardeleben  v.   State    (Ala.   App.),  77 

So.  979. 

Aliunde  Proof. — Smith  v.  State,  8  Ala. 
App.  187,  «3  So.  375.  See  the  title  CRIM- 
INAL LAW,  §  269  (1),  vol.  4.  p.  199. 

§  M9  (a)  Order  of  Proof. 

Admitted    without    Preliminary    Proof. 
—Smith  V.  State,  8  Ala.  App.  187,  62  So. 
S75.     See  the  title  CRIMINAL  LAW,  § 
269  (2),   vol.   4,  p.   199. 
§  see  (3)  Competency. 

Details    of    Previous    Difficulty.— Smith 
V.  Slate,  8  Ala.  App.  1«7,  62  So.  575,    See 
the   title    CRIMINAL  LAW,   S   869    (3), 
vol.  4,  p.  199. 
S  MS   (4>  Weight  and  Sufficiency. 

Evidence  Held  Sufficient.— Smith  v. 
State,  8  Ala.  App.  187,  62  So.  575.  See 
the  title    CRIMINAL  LAW.   g   36»  (4), 

vol.  4,   p.   200. 

(H)       DOCUMENTARY      EVIDENCE 
AND     EXCLUSION     OF     PAROL 
EVIDENCE  THEREBY. 
As  to  record  or  other  writing  as  best 
evidence,   see  ante,  "In   General,"  §  248. 
As  to    use  of    documentary  evidence  by 
counsel     in     argument,    see     post,    "Ex- 
hibits   and    Illustrations,"    §    471.      As    to 
right   of  jury   to    take   documentary  evi- 
dence   to    jury    room,   see   post,   "Taking 
Papers  or  Articles  to  Jury  Room,"  g  S86. 
§  X70.  Public  or  Official  Acts,  Proceed- 
ings, Records,  and  Certificates. 
Return  oa  Search  Warrant— Patterson 
V.   State,  8    Ala.  App.    420.  62  So.    1023. 
See    the    title   CRIMINAL   LAW,   §   270 
(1),  vol.  4,  p.  201. 

§  X71.  Exerai^ficationB,  Transcripts,  and 
Certified  Copies. 
On  a  trial  for  violating  the  prohibition 
law,  a  certified  copy  of  a  United  States 
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internal  revenue  license  purporting  to 
have  been  issued  to  accused  was  prop- 
erly admitted.  Gustin  v.  State,  10  Ala. 
App.  171,  6S  So.  308,  certiorari  denied  in 
Ex  parte  Gustin,  191  Ala.  6S2,  66  So. 
lOOB. 

I  S7t.  Private  WritinKi  and  Publicationt. 
S  %n. Admiuibilit7  in  GeneraL 

Chedra  for  Hone;  Received  by  De- 
fendant — Upon  proper  identification  and 
proof  that  one  accused  of  obtaining 
money  by  false  pretenses  received  the 
money  called  for  by  certain  checks,  they 
were  competent  as  tendin^g  to  show  when 
and  how  the  money  was  obtained.  Fos- 
ter V.  State  (Ala.  App.),  78  So.  733. 

Check  for  Animal  Sold  by  Defendant 
to  Third  Person. — On  a  trial  for  theft  of 
an  animal  sold  by  accused  to  ■  third  per- 
son who  gave  a  check  therefor,  the  check 
held  properly  received  in  evidence.  Far- 
rior  V.  Sute,  18  Ala.  App.  133,  67  So.  633. 
8  S7«.  Letter*  and  Telegrama. 

A  letter  properly  identified  by  a  wit- 
ness held  properly  received  in  evidence 
as  against  the  objection  that  the  envel- 
ope purported  to  come  from  "J.  W,  T.," 
while  the  letter  was  signed  by  "O.  L.  T." 
Francis  v.  State,  ISS  Ala.  3«,  65  So.  966. 
§  S76.  Bookt  and  Entriea  Therein. 

A  witness  can  not  testify  to  entries  on 
books  or  items  on  statements  of  account 
when  he  has  no  personal  knowledge  of 
their  correctness,  although  such  witness 
could  testify  that  statements  had  been 
received  from  a  bank  to  show  the  exist- 
ence of  the  bank  sending  them.  Young 
V.  State,  9  Ala.  App.  55,  64  So.  171. 

Entry  Showing  Delivery  of  Package 
Harked  "Whisky."— Where  a  witness 
testified  that  he  had  made  an  entry  in 
the  books  of  an  express  company  show- 
ing delivery  of  a  package  marked  "whis- 
ky," that  he  knew  defendant  who  re- 
ceived it,  that  he  knew  the  entry  to  be 
correct  when  made,  and  that  he  had  no 
recollection  of  the  transaction  apart  from 
the  entry,  the  entry  was  properly  ad- 
mitted in  evidence.  Herring  *.  State,  11 
Ala.  App.  203,  65  So.  707. 
§  S76. Uaps.  Plan,  and  Diaframs. 

See  post,  "Effect  of  Documentary  Evi- 
dence." I  283. 

Diagram  of  Store   Where  Liquor  Was 
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Found.— In  connection  with  testimony  of 
a  witness  giving  some  description  of  de- 
fendant's store,  where  he  testified  to 
finding  some  liquors,  a  diagram  of  the 
place,  drawn  by  him,  may  be  admitted. 
MeWhorter  v.  State,  »  Ala.  App.  70,  61 
So.  156. 

Diagram  of  Place  Where  Hoinidde 
Occurred.— Jones  v.  State,  181  Ala.  63,  61 
So.  434.  See  the  title  CRIMINAL  LAW, 
I  276,  vol.  4,  p.  203. 

S    ITS.    . Historical     aad    ScientiEc 

Books. 

Where   insanity  is   a   defense,  extracts 

from  standard  works  may  be  read  to  the 

jury.     Russell  v.  State  (Ala.),  7S  So.  >». 

§   MO.    Proof    of    Execution    of   Inatn- 

ments. 

Under  Code  1907,  Jg  4004-4006,  a  motl- 
gagor,  who  could  not  read  or  write,  caa 
testify  to  the  execution  of  the  mortgage, 
if,  as  a  witness,  she  was  able  to  identifj 
her  mark,  Addington  v.  Slate  (Ala. 
App.),  74  So.  846. 
§  Ml.  Authentication  of  Documents. 

Communication  to  Newspaper.— Jones 
V.  State,  181  Ala.  63,  61  So.  434.  See  the 
title  CRIMINAL  LAW.  §  281,  vol.  4,  p. 
205. 

Stock  List  of  Robbed  Corporation.-.!  n 
prosecution  for  petit  larceny  by  stealing 
ham,  stock  list  of  robbed  corporation 
could  not  be  introduced  without  correct- 
ness of  original  entries  being  authenti- 
cated by  clerk  who  made  them,  or  his 
handwriting  proved  in  event  of  his  death, 
insanity,  or  absence,  Jackson  v.  State, 
14  Ala.  App.  99,  71  So.  flC7. 

Defendant's  Account  Book. — Where  de- 
fendant was  accused  of  furnishing  wit- 
ness liquor  to  be  sold  for  their  mutual 
benefit,  defendant's  account  book,  show- 
ing the  transactions,  was  admissible, 
where  witness  testified  to  seeing  the 
identical  entries  made.  Quinn  r>.  State 
(Ala.  App.),  74  So.  743. 

Chattel  Mortgage. — In  prosecution  for 
obtaining  money  by  false  pretenses,  ad- 
mission of  chattel  mortgage  was  error. 
where  accused  did  not  admit  having 
signed  the  mortgage,  and  there  was  no 
other  proof  that  he  had  signed  it,  and 
the  mortgage  was  not  self -proving, 
Foster  v.   Sute  (Ala.  App.),  79  So.  7a 
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)  Ut.  Effect  of  DocumentU7  Evid«nc«. 
Conaidcratioa  of   Evideiice  by   Jury. — 

Jones  V.  State,  181  Ala.  63,  61  So.  434. 
Stt  the  title  CRIMINAL  LAW,  §  882, 
ToL  4,  p.  SOS. 

}  lit.  Exclatioa  <rf  Parol  by  DM«BMife- 
uf  Bridcnce. 

Juilgment  entry,  reciting  presence  in 
court  of  defendant  when  sentenced,  can 
Bot  be  varied  or  impeached  by  cridence 
aliunde.  Du  Bose  v.  State  (Ala.  App.), 
73  So.  121. 

<I)  OPINION   EVIDENCE. 

}   M4.    Competency    of    Nonexperts    in 
General. 
See  post,  "In  General,"  §  B91  (1). 

j  tU.  Concluaions  and  Matters  of  Opin- 
ion or  Pacts. 

S  >U  (1)  Admisubility  in  General. 

General  Rule. — Defendant,  in  a  prose- 
cution for  murder,  may  not  be  asked 
whether,  if  he  had  not  dodged,  deceased 
would  have   cut    him.     Donald  v.    State, 

13  -Ala.   App.   61,  97   So.   634. 

The  question  whether  or  not  defend- 
ant did  or  said  anything  to  bring  on  a 
difficulty  is  objectionable,  as  seeking  the 
witness'  opinion.  McConnell  f.  State,  13 
Ala.  .\pp.  19.  6»  So.  333, 

In  prosecution  for  selling  cotton  seed 
upon  which  there  was  unsatisfied  mort- 
gage lien,  question  to  servant  of  defend- 
ant held  formally  objectionable  as  call- 
ing for  witness'  conclusion.  Wilson  *. 
State,  14  Ala.  App,  87,  71  So.  971. 

Pacts. — Where  a  witness  describes  the 
report  of  a  firearm,  "It  went  like  a  rifle." 
it  is  not  inadmissible  as  opinion  evi- 
dence. Fowler  v.  State,  8  Ala.  App.  168, 
63  So.  40. 

An  eyewitness  to  an  assault  may  state 
that  a  blow  was  struck  with  what 
"seemed  like  a  knife."     Trailer  v.  State, 

8  Ala.   App.  217,  63  So.   37. 

There  was  no  error  in  allowing  a  wit- 
ness to  testify  as  to  what  he  observed  as 
to  the  condition  of  the  shirt  and  an  arm 
wound  of  a  third  person  shortly  after  the 
killing,  at  which  time  he  saw  them.  In- 
gram V.  State,   13   Ala.   App,   147,  fi»  So. 

«76. 


§  MS  (a)  Facta  DisUuguisbsd  from  Opte- 

iona  in  GencrmL 

Held  Inadmisaible  as  Opinion!  or  Cotu 
elusions.— Evidence  as  to  the  probability 
of  a  witness  being  mistaken  in  his  iden- 
tification of  defendant  held  properly  ex- 
cluded, as  calling  for  a  conclusion.  Max- 
well V.  State,  13  Ala.  App.  212,  A7  So.  T7& 
Grantland  v.  SUte,  S  Ala.  App.  31«,  M 
So.  470.  See  the  title  CRIMINAL 
Law,  S  285  (3),  vol.  4,  p.  206,  207.  Wat- 
son V.  State,  8  Ala.  App,  414,  62  So,  997. 
See  the  title  CRIMINAL  LAW.  S  SM 
(2),  vol.  4,  p.  207.  Smith  v.  SUte,  8  Ala. 
App.  187,  62  So.  575.  See  the  title 
CRIMINAL  LAW,  S.  285  (2),  vol.  4,  p, 
307. 

Held  Admissible  as  Statement  of 
Pacts.— Testimony  that  a  hotel  with 
which  defendant  was  connected  was  a 
gambling  house  was  not  a  conclusion. 
Brannon  v.  State  (Ala.  App.),  76  So.  901. 

Testimony  that  deceased  "was  killed 
in  Blount  county"  is  admissible  as  a 
statement  of  fact.     Patton  v.   State,   197 

Ala.   180,  72  So.  401. 

Evidence  by  a  state's  witness  that  im- 
mediately before  the  killing  the  parties 
were  not  engaged  in  a  "scuffle"  or  "diffi- 
culty" was  not  objectionable  as  calling 
for  an  opinion.  Ingram  v.  State,  13  Ala. 
App.  147.  69  So.  076, 

Evidence,  elicited  in  response  to  a 
question  as  to  whether  defendant  had 
made  threats,  that  the  parties  were  "fuss- 
ing" was  not  objectionable  as  being  an 
opinion  or  conclusion  of  the  witness. 
Ingram  v.  State,  13  Ala.  App.  147,  69  So. 

976. 

In  a  prosecution  for  wife  murder,  evi- 
dence by  a  witness  for  the  state  that  he 
was  on  the  farm  of  defendant's  father 
for  the  purpose  of  hunting  some  hogs 
held  not  objectionable  as  a  conclusion 
or  intention.  Wilson  v.  State,  191  Ala. 
7,  67  So.  1010. 

Testimony  that  accused  could,  from 
the  place  he  sat  in  a  store,  see  decedent 
through  a  screen  door  to  the  street  held 
admissible  as  a  statement  of  fact 
Brown  v.  State,  11  Ala.  App.  321,  6S  So. 
829. 

In  view  of  Code  1907,  §  0676,  making  it 
unnecessary  to  prove  incorporation  in 
criminal  cases,  unless  such  fact  is  denied 
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under  oath,  testimony  of  witness  that  a 
bank  mentioned  in  the  indictment  was  a 
corporation  wai  not  a  conclusion  or 
opinion  of  the  witness.  Foster  v.  State 
(Ala.  App.),  78  So.  721. 
§  SU  (3)  Evidence  as  to  Intent.  Belief, 
or  FeelingB  ai  Accused  or  Other 
Penon. 

In  a  prosecution  for  assault  with  intent 
to  murder,  it  was  not  error  to  permit  the 
injured  party  to  say  that  he  suffered 
great  pain  from  his  wound.  Crantord  v. 
State  {Ala.  App.),  75  So.  274. 

What  Witness'  Brother  H»d  Come  to 
Testify. — In  a  prosecution  for  assault 
with  intent  to  murder  a  question  as  to 
what  witness'  brother  had  come  to  tes- 
tify held  properly  excluded  as  calling  for 
a  conclusion  as  to  the  uncommunicated 
motives  or  intentions  of  another.  Tar- 
ver  V.  State,  9  Ala.  App.  17,  64  So.  161. 

§  nt  (4)  ImpreMiona  Concerning  Hat- 
ters Not  within  the  Personal  Knowl- 
edge of  Witness. 

Conclusion  of  Vntness. — A  question 
asked  witness  referring  to  one  of  defend- 
ants' presence  in  certain  town  at  certain 
time,  "What  was  he  doing  there  that  day 
and  do  you  know  what  he  said  he  was 
doing  there  that  day?"  was  objection- 
able as  caHing  for  conclusion  of  witness. 
Grantham  v.  S'tate  (Ala.  App.),  75  So. 
183. 

Question  whether  defendant  and  de- 
ceased were  carrying  guns  for  each  other 
was  properly  exclqded  as  calling  for 
conclusion.  Jones  v.  State  (Ala.  App.), 
74  So.  843,  certiorari  denied  in  75  So. 
1009. 
§  Us  (S)  Personal  Characteristics. 

As  question  asked  witness.  "Was  [de- 
ceased] or  not  of  a  character  in  that 
community  that  if  he  made  a  threat  to 
take  the  life  of  a  person  it  would  be  gen- 
erally expected  that  he  intended  to  do 
it?"  called  for  opinion  of  witness,  and 
objection  thereto  was  properly  sustained. 
Smith  V.  State  (Ala.  App.),  75  So.  192. 
§  US  (a)  Nature,  Condition,  Relation, 
and  Identity  of  Objects  and  Articles. 

Indication  of  Struggle.  —  Questions 
whether  a  witness  noticed  any  indication 
of  a  struggle,  and  whether  the  place 


dicated  that  deceased  had  moved  around, 

not  objectionable  as  calling  for  opin- 

i,    being    rather    descriptive    matter. 

Wright  V.  State  (Ala.  App.).  72  So.  SM. 

Knife  Found  on  Deceased  Recent^ 
Opened.— Where  self-defense  was  issue, 
evidence  tending  to  show  that  knife 
found  on  deceased  had  been  recently 
opened  was  admissible.  Hendley  v. 
State  (Ala.).  76  So.  904. 
8  MS  (7>  Opinions  as  to  Tracks  and 
Stains. 

Hade  by  Shoe  without  Heel.— Evi- 
dence that  the  track  leading  toward  the 
pasture  where  the  stolen  cows  were 
chained  appeared  to  have  been  made  by 

shoe  without  a  heel  was  unobjection- 
able. Mason  *.  State  (Ala.  App,).  76 
So.  321. 

Like,  Sinular,  or  About  the  Same  u 
Defendants,— Evidence  that  tracks  neir 
the  scene  of  the  crime  were  like,  simihr, 
or  about  the  same  as  those  of  defendant 
held  not  the  statement  of  the  witness' 
opinion.  Cunningham  v.  State.  14  All. 
App.  1,  m  So.  982. 

Peculiarities  of  Tracks  Similar  to  De-  . 
fendant's. — Evidence  in  a  prosecution  for 
arson  of  peculiarities  in  tracks  near  the 
scene  of  the  crime  similar  to  stated  pe- 
culiarities in  the  tracks  of  the  defendant 
was  not  inadmissible  as  an  opinion.  Cun- 
ningham *.  State.  14  Ala.  App.  1,  69  So. 

982. 

Certain  Shoe  Would  Have  Hade  Par- 
ticular Track. — In  prosecution  for  lar- 
ceny, testimony  of  witness  that  a  certain 
foot  or  shoe  could  or  would  have  made 
a  particular  track  held  inadmissible;  the 
sole  function  of  the  witness  being  to 
point  out  peculiarities  by  which  such 
track  might  be  distinguished.  White  v- 
State.  13  nia,  App.  160.  68  So.  521. 
§  >U  (B)   Henlal  Condition  or  Capacity. 

That  Insanity  Runs  in  Family.— Opin- 
ions of  witnesses  acquainted  with  the 
relatives  of  accused,  relying  on  insaniij. 
that  insanity  runs  in  family,  held  mere 
conclusions.  James  v-  State.  193  .\la. 
55,  6«i  So.  569. 

Strength  of  Defendant's  Hind  Since 
He  Had  Fever— That  accused's  mind 
had  not  been  very  strong  since  he  had 
a  fever  the  year  before  the  offense  held 
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properly  excluded  as  mere  opinion. 
Jimes  V.  Stale,  193  M^.  65,  69  So.  56». 
{  MS  (9)  Manner,  Appearance  and  Con- 
dnct  of  Accused  and  Others. 
Testimony  of  Witness  that  Defendant 
Ran  Awajr. — On  trial  for  burglary,  c 
erred  in  permitting  witness  to  testify 
that  defendant  ran  away,  since  that 
conclusion  on  part  of  witness.  Condry 
V.  State  (Ala.  App.),  76  So.  476. 

Whether  Decedent  Looked  as  if  He 
Were  Looking  for  Some  One. — Ii 
a  prosecution  for  murder,  question  t 
witness  in  homicide  case  as  to  whether 
decedent  loolted  as  if  he  were  looking  for 
some  one  considered  as  not  leading,  was 
not  objectionable  as  calling  for  the  con- 
clusion of  the  witness.  Randall  v.  State, 
14  Ala.  App,   133,  73  So.  314. 

Objectionableness  of  Deceased's  Con- 
duct— Questions  as  to  whether  de- 
ceased's conduct  was  objectionable  held 
improper,  calling  for  conclusion  of  wit- 
ness. Suttles  V.  State  (Ala.  App.),  74 
So.  400. 

Testimony  that  deceased  was  ctlrsing 
defendant's  mother  and  sister  just  prior 
to  and  at  the  time  of  the  altercation  re- 
sulting in  the  homicide  held  admissible, 
over  the  objection  that  it  was  a  conclu- 
sion of  the  witness.  Johnson  v.  State 
(Ala.  App.).  72  So.  766. 

Witness  Suting  "What  HU  Judgment" 
Was.— In  prosecution  for  an  assault  with 
intent  to  murder,  witness  for  state,  who 
said  that  he  did  not  know  whether  the 
assaulted  party  was  trying  to  draw  a 
gun,  should  not  have  been  allowed  to 
state  to  the  jury  "what  his  judgment" 
on  that  subject  was.  Dobbins  v.  State 
(AU.  App.),  73  So.  693. 
$  tSB  (10)  Opinions  as  to  Meaning  and 
Effect  of  Words  and  Acts. 
In  a  prosecution  for  obtaining  goods 
by  false  pretenses,  a  question  to  a  wit- 
ness as  to  whether  goods  were  sold  to 
defendant  because  of  latter's  statement 
was  inadmissible  because  calling  for  a 
conclusion,  Dennis  v.  S'tate  (Ala.  App.), 
T5  So.  707. 

i  MC  Matters  Directly  in  Issue. 

Defendant's  witness  could  only  state 
the  facts,  and  not  give  his  opinion 
whether    defendant    could    have     turned 


and  got  away  from  deceased  without 
getting  cut;  it  being  for  the  jury  to  draw 
the  conclusion.  McConnell  v.  State,  13 
Ala.  App.  79,  6fl  So.  333, 

As  to  Defendant  Being  Innocent  of 
the  Murder.— It  was  not  error  to  refuse 
to  permit  defendant  in  a  prosecution  for 
murder  to  ask  a  witness  as  to  defend- 
ant being  Innocent  of  the  murder  so  far 
as  the  witness  knew,  as  that  was  a  ques- 
tion for  the  jury.  Eaton  v.  State,  8  Ala. 
App.  136,  63  So.  41. 

What  Deceased  Appeared  to  Be  Doing. 
— Testimony  as  to  what  deceased  ap- 
peared to  be  doing  at  the  time  he  was 
shot  was  properly  excluded  as  relating 
to  the  very  matter  in  issue.  Mitchell  v. 
State,  14  Ala.  App.  46,  70  So.  991. 

One's  Mental  Capacity  to  Contract. — 
Witness  can  not  give  a  conclusion  of  the 
mental  capacity  of  one  to  ton  tract. 
Lambert  v.  State,    13  Ala.  App.    389,  69 

So.   261. 


S  >90  (1)  In  General. 

General  Rule.— A  witness  may  testify 
as  to  his  impressions  derived  from  col- 
lective facts,  as  in  so  doing  he  is  still 
deposing  to  facts  as  contradistinguished 
from  mere  opinions,  and  is  giving  but  a 
shorthand  rendering  of  the  surrounding 
circumstances,  or  giving  a  composite 
fact.  Dobbins  v.  State  {Ala.  App.),  73 
So.   692. 

A  witness  may  give  his  conchision  as 
to  the  existence  of  certain  facts,  either 
separately  or  collectively,  where  the 
statement  calls  for  no  more  than  the 
mere  shorthand  rendering  of  collective 
facts.  Johnson  v.  State  (Ala.  App.),  73 
S'o.  766. 

Defendant  Did  Not  Appear  Drunk. — 
In  a  prosecution  for  murder,  evidence 
that  defendant  did  not  appear  drunk,  and 
was  transacting  business  and  talking 
sensibly,  was  competent.  Sharp  v.  State, 
193  Ala.  23,  6»  So.  12E. 

Defendant's  Mental  Incapacity  from 
Intoxication. — It    is    not    competent    (or 

itnesses   of   accused    to   testify    that   his 

toxication  rendered  him  at  the  time  of 
the  killing  incapable  of  understanding 
that  he  was  committing  a  crime.     James 
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V.  State,  1»3  Ala.  99,  ao  So.  900,  cited  in 
note  in  Ann.  Cas.  1»1TA.  63«. 

PUce  Bore  Evidence  of  Having  Been 
Used  before. — In  a  prosecution  for  the 
Unlawful  sale  of  intoxicating  liquor,  tes- 
timony that  the  place  where  liquors  were 
found  bore  evidence  of  having  been  used 
before  is  admissible  as  a  statement  of  a 
collective  fact.     Harwell  v.  S'tate.  12  Ala. 

App.   369,  68   So.   900. 

How  Lick  Sounded. — In  a  prosecution 
for  robbery,  the  answer  of  a  witness  for 
the  state  to  a  question,  "What  did  the 
lick  sound  like?"  that  the  "lick  sounded 
like  a  noise  made  by  somebody  hitting 
another  with  a  board,"  was  but  a  short- 
hand rendering  of  a  physical  fact.  Har- 
deman V.  State,  14  Ala.  App.  39,  70  So. 
979. 

Testitnony  that  a  room  wai  fnmubed 
as  an  ordinary  gambling  room  was  not 
a  conclusion,  but  a  collective  statement 
of  a  fact.     Brannon  v.  State  (Ala.  App.), 

76   So.   991. 

Vagrancy — Defendant'!  Associate!  Are 
Gamblers. — While,  on  the  trial  of  a  per- 
son charged  with  being  a  gambler,  it 
would  not  be  competent  for  a  witness  to 
testify  that  he  was  a  gambler,  on  a  trial 
for  vagrancy,  it  is  competent  for  a  wit- 
ness to  testify  that  defendant's  associates 
arc  gamblers,  though  they  have  never 
been  prosecuted  or  convicted,  as  the 
word  "gambler"  has  a  well'defined  mean- 
ing in  common  parlance  as  one  who 
gambles,  one  given  to  gambling  or  play- 
ing for  a  stake,  or  one  who  follows  or 
practices' games  of  chance  or  skill  with 
the  expectation  or  purpose  of  thereby 
winning  money  or  other  property.  Bran- 
non *.  Slate  (Ala.  App.),  76  So.  9M. 

Noise  Was  "Right  There  at  Him."— 
The  testimony  of  a  witness  on  a  trial 
for  disturbing  religious  worship  that  he 
thought  the  noise  was  "right  there  at 
him,"  referring  to  accused,  was  admis- 
sible. Dodson  V.  State,  10  .\la.  App.  258, 
89  So.  206. 

Noise  as  if  Somebody  Was  "Fussing." 
— Witness  may  say  whether,  just  before 
he  heard  the  shots,  he  heard  a  noise  as 
if  somebody  was  going  by  fussing,  under 
the  exception  to  the  general  rule  against 
conclusions  that  where  a  (act  can  not  be 
reproduced  or  made  apparent  to  the 
jury  a  witness  may  describe  the  fact  ac- 


cording to  the  effect  produced  on  hi) 
mind.  Neweom  v,  State  (Ala.  App.),  71 
So.  979,  certiorari  denied  in  Ex  parte 
Newsom  (Ala.),  73  So.  1001. 

S««ing  Accused  "Loitering"  Aroaid 
Places  Frequented  by  Prostitutes.— In 
prosecution  for  vagrancy  as  a  prostitute, 
it  was  proper  to  allow  the  state's  witness 
to  testify  to  having  seen  accused  "loiter- 
ing" around  certain  places  where  prosti- 
tutes commonly  resorted.  Robinson  v. 
State   (Ala.  App.),  72  So.  992. 

Seduction— SoliciUtion  of  Interconnc 
and  Promise  of  Marriage.- In  a  proseca- 
tion  for  seduction,  testimony  of  prose- 
cutrix that  when  they  were  coming  back 
from  church  "he  put  in  to  begging  me," 
and  he  said  they  would  marry,  held  not 
a  conclusion,  but  a  statement  of  facL 
Herring  v.  Sute,  14  Ala.  App,  93,  71  So. 
974. 

S    aso    (1)    Opinions     Based    on    Pacts 

Brought    Out  or    Capable  of    Beia| 

Brought  Out  in  Evidence. 

Looked     Like     Drunken    HaiL— Swain 

V.  State,  8  Ala.  App.  2«,  62  So.  4*6.    See 

the    title   CRIMINAL   LAW,   §  290  (I). 

vol.  4.  p.  211. 

The  atiswer,  "They  did  not  took  like 
overalls"  to  the  question,  "Did  defendant 
have  on  overalls  when  he  left?"  is  ad- 
missible as  a  shorthand  rendering  of  * 
collective  fact.  Terry  v.  State,  13  AU. 
App.  119,  69  So.  370. 

The  answer,  "Yes,  sir,  all  that  he  done 
was  trying  to  part  them,"  to  the  question. 
"Did  you  see  what  defendant  did  when  he 
got  out  to  the  boys?"  was  admissible  as 
the  shorthand  rendering  of  a  collective 
fact  derived  from  observation.  Terry  v. 
State.  13  Ala.  App.  119,  69  So.  370. 

§  290  (3)  Appearance  and  Emotions  of 
Persons. 
Whether  accused,  relying  on  insanity, 
looked  natural  or  unnatural,  may  not  be 
shown  to  prove  insanity.  James  v.  State, 
193  Ala.  55,  69  So.  569, 

§  S91. Special  Knowledge  as  to  Sub- 
ject llaUer. 
§  S»l  (1>  In  General. 

Admissibility  of  Opinions  of  Noaea- 
perts. — Key  v.    State,    8  Ala.    App.  8.  « 
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So,    33S.       See     the     title     CRIMINAL 
LAW,  S  391  (1),  vol.  4.  p.  ai3. 

Deuriptioa  of  Report  Hsde  bf  Oun. 
—In  a  prosecution  for  murder,  a  person 
who  had  beard  the  sound  of  a  gun  was 
competent  to  describe  the  report  made  by 
the  gun  when  deceased  was  shot.  Bul!- 
ingtoD  V.  State,  13  Ala.  App.  fil,  69  So. 
S». 

Noinber  and  Caliber  of  Piatola  Fired— 
A  witness  was  properly  permitted  to 
testify  that  two  pistols  were  fired  from  a 
home  and  sounded  like  a  38  and  a  i* 
special.  Rowlan  v.  State,  14  Ala.  A.pp. 
IT,  70  So.  993. 

Bullet  Wounds, — Any  one  who  has 
often  observed  and  examined  bullet 
wounds  is  a  competent  witness  to  prove 
characteristic  differences  between  such 
wounds  at  the  point  of  entry  and  exit. 
Rohn  V.  State,  18«  Ala.  5,  OS  So.  48. 

Whether  Decedent  Was  Living  in 
Adultery. — In  a  prosecution  for  uxori- 
cide, the  opinion  of  certain  witnesses  as 
to  whether  decedent  was  living  in  adul- 
ter)- shortly  before  she  was  killed  heM 
properly  excluded.  Ragland  v.  State, 
187  AU.  5,  6S   So.  779. 

mmnliuition  of  Certain  Place  on  Dark 
Ni^A— Key  v.  State,  8  Ala.  App.  2 
So.  335.  See  the  title  CRIUINAL 
LAW,  §  SM  (1),  vol.  4,  p.  JH3. 

Before  one  can  testify  ai  to  feelings 
between  other  persona,  he  must  be  shown 
to  have  knowledge  thereof,  which  may 
lie  acquired  by  observation  of  demeanor 
and  by  conversation  of  -parties.  Bi 
V.  State  (Ala.  App.).  77  So.  72. 
J  WI   (t>  Mental  Condition  or  Capa^ty. 

See    post,    "Mental    Condition    or 
pacity,"    I   395. 

A  nonexpert  witneat'  opinion  ai 
sanity  jo  be  admissi'ble  only  requires 
that  it  be  based  on  personal  knowledge, 
observation,  and  acquaintance  with  the 
individual  about  whom  he  is  called  upon 
to  testify.  Turner  *.  State  (Ala.  App.) 
78   So.  574. 

Sound  Heard  Was  Cry  of  Insane  Per- 
son.— A  witness  who  did  not  show  him- 
self qualified  to  distinguish  between  the 
cries  of  a  sane  and  insane  person  could 
not  testify  that  the  sounds  he  heard 
were  those  of  the  cry  of  an  insane  per- 


son.    Jones  V.  State  (Ala.  App.),  7S  So. 

630. 

§  S»l   (4)   Handwriting. 

Forgery— Opinion  aa  to  Gennineneaa 
of  Signature, — In  a  prosecution  for  for- 
gery, a  witness  who  had  seen  the  party, 
'hose  name  was  forged,  write,  or  knew 
his  handwriting  could  express  opinion  as 
genuineness  of  signature.  King  v. 
State    (Ala.    App.),    75    So.    692. 

Account  Book  Was  in  Defendant's 
Handwriting. — Witnesses,  who  had  often 
I  accused  write  and  frequently  seen 
handwriting,  were  competent  to  ex- 
press opinion  that  an  account  book, 
showing  his  sales  of  intoxicating  liq- 
uors, was  in  defendant's  writng.  Quinu 
V.  State  (Ala.  App.),  74  So.  743. 
S  am.  Personal  Identity  and  Char- 
acteristics. 

Mere  opinions  of  witnesses  as  to  de- 
fendant's character  for  peace  and  quiet 
from  their  personal  knowledge  are  not 
admissible.  Terry  v.  State  (Ala.  App.), 
74  So.  758. 
§  M3.  Age. 

Where,  in  a  prosecution  for  homicide, 
the  age  of  deceased  was  a  material  issue, 
testimony  of  a  neighbor,  who  knew  her 
and  had  opportunity  to  judge  of  her  age, 
that  deceased  was  "about  3S  or  30  years 
old,  about  there.  She  was  comparatively 
young" — was  properly  admitted.  Wise 
V.  State,  11  Ala.  App.  72,  06  So.  12&. 

Competency  of  One  Not  Qualified  by 
Special  Knowledge. — Smith  v.  State,  182 
Ala.  38,  68  So.  184.  See  the  title  CRIM- 
INAL  LAW,   §  294.  vol.    4,  p.   314. 

5  884.  Bodily  Appearance  or  Con- 
That  Huaband  Is  an  Abie-Bodied  Per- 
son.— Grantland  v.  State,  8  Ala.  App.  319, 
63  So.  470.  See  the  title  CRIMINAL 
LAW,    §  294.   vol.    4,    p.   314. 

Range  of  Wounds,— Reid  v.  Slate,  181 
Ala.  14,  «i  So.  324.    See  the  title  CRIM- 
INAL LAW,  5  2»4,  vol.  4,  p.  314. 
g  S»5.  Mental  Condition  or  Capac- 
ity. 
S  SW  (1)  General  Role  as  Co  Admlaaibil- 
ity  of   Nonexpert  Opinion. 
A    nonexpert    can   not    testify   to  the 
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mental  condition  of  a  person  until  it  has 
been  shown  that  he  has  an  intimate 
quaintance  with  such  person,  and  that 
his  association  with  him  is  o!  such  dura- 
tion as  to  justify  the  forming  of  an 
opinion.  Langston  v.  State  (Ala.  App.), 
.7S  So.  715. 

Court    held    to    have    ?cted    within    its 

discretion  in  refusing  to  allow  a  nonex- 

'  pert  witness  to  express  an  opinion  as  to 

defendant's    sanity.      Moye    v.  •  State,    12 

Ala.  App.   137,  67  So.  718. 

Considered  Accused  Hentallr  Unbal. 
anced  at  That  Time. — A  witness,  testify- 
ing that  accused,  relying  on  intoxication, 
was  drinking  and  acted  queerly  just  be- 
fore the  oflense.  may  not  testify  that  he 
considered  accused  mentally  unbalanced 
at  that  time.  James  v.  State.  193  Ala. 
95,  69  So.  M9,  cited  in  note  in  Ann.  Cas. 
1917C,   628. 

Insanity. — Harris  v.  State,  S  Ala.  App. 

33.  03  So.  477.     See  the  title  CRIMINAL 

LAW,  S  295  (1),  vol,  4,  p.  :;1S. 

§  WB    (S)    QtuUficatioiw    of    Witnetsei, 

Sufficiency  of  Facta,  Knowledge,  etc. 

Discretion  of  Court— Jones  v.  State, 
]S1  Ala.  63',  61  So.  434.  See  the  title 
CRIMINAL  LAW,  §  395  (3),  vol.  4,  pp. 

215,  216. 

Witneasea  Held  Incompetent  —  Jones 
V.  State,  181  Ala.  63,  61  So.  434,     See  the 
title   CRIMINAL  LAW,  §  39S   (3),   vol. 
4,  p,  916. 
S  S86.  ——  Intoxication  and  Intoxicanta. 

See  ante,  "Mental  Condition  or  Ca- 
pacity," g  295. 

A  witness  may  testify  that  one  was 
drunk,  or  acted  like  he  was  drunk.  Wal- 
lace V.  State  (Ala.  App.),  78  So.  714. 

Accused's  Reaaon  Dethroned  While 
Drinldng.— A  witness  for  accused,  rely- 
ing on  defense  of  insanity  by  intoxica- 
tion, may  not  testify  that  while  accused 
is  drinking  his  reason  is  dethroned,  or 
that  he  then  displays  acts  of  insanity. 
James  v.  State,  193  Ala.  S5,  69  So.  569. 

§  SM.  Nature,   Condition,   Relation, 

and  Identity  of  Objects. 
§  sas  (1)  Nature,  Condition  and  Relation 
of  Objects. 

See     ante,     "Bodily      Appearance     or 


Condition,"  %  294;  "Intoxication  and  In- 
toxicants," 8  296. 

Character  and  Sise  of  Bullet  Halei.-- 
Witnesses  who  had  experience  with  pis- 
tols of  certain  caliber  might  testify  as 
to  the  character  and  size  of  a  bullet  hole 
made  by  bullets  from  pistols  of  that  cali- 
ber at  different  ranges,  and  on  entering 
and  leaving  an  object.  Burton  v.  State, 
194  Ala.  2,  69   So.  913. 

Bottles  Pound  in  Defendant's  Hoow 
Contained  Whiaky. — In  a  prosecutian 
for  the  unlawful  sale  of  whisky,  a  wit- 
ness for  the  state  may  testify  that  tht 
bottles  which  he  found  in  defendant's 
house  contained  whisky  without  produc- 
ing the  bottles.  Hartwell  v.  State,  11 
Ala.    App.   265,   68   So.   500. 

Pasteboard  Seen  in  Defendant's  Yard 
was  Knuck  Pattern. — In  a  prosecution 
for  homicide,  the  court  properly  refasei 
to  permit  a  witness  to  give  his  conclu- 
sion that  the  .pasteboard  he  saw  in  de- 
ceased's yard  was  a  knuck  pattern.  Max- 
well V.  State,  11  Ala.  App.  53,  es  So.  T3S. 

Nature  of  Instrument  Causing  Wonnd. 
—Macon  v.  State,  179  Ala.  0,  «0  So.  312, 
cited  in  note  in  L.  R.  A.  J915B,  1149. 
See    the    title    CRIMINAL   LAW,  §  293 

(1),    vol.    4,    p.    217. 

9  a»8  <S)  Identity  of  Objects. 
§  a»S  (Sa)  In  General. 

Alcohol. — A  witness  may  testify  that 
he  smelled  and  tasted  liquor  and  that  it 
was  alcohol.  Feagin  v.  Andalusia,  IS 
Ala.  App.  611,  67  So.  6». 

Blood  Stainsi— No  particular  skill  or 
experience  is  required  to  qualify  witness 
who  saw  stains  of  blood  to  render  his 
evtdence  with  respect  thereto  admissible. 
Bray  v.  State  (Ala.  App.),  78  So.  483; 
McClain  V.  State,  182  Ala.  67,  62  So.  341. 
See  the  title  CRIMINAL  LAW,  S  2W 
(3a),  vol.  4,  p.  319. 

Looked  Like"  Watch  Defendant  Had. 
n  a  larceny  case,  a  witness  could 
state  that  a  watch  shown  him  "looked 
like"  a  watch  defendant  had.  Taylor  v. 
State  (Ala.  App.),  72  So.  557. 
§  sas  (all)    Opinion  as  to  Tracks. 

Whether  Tracks  Could  Have  Been 
Made  by  Certain  Hole.- Pope  v.  Sute, 
181  Ala.    19,  61   So.    283.     See    the  title 
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S19. 

S  MS. Vmlue. 

Nonexpert  witnesses  shown  to  be  fa- 
miliar with  the  property  to  be  valued 
arc  competent  to  express  »n  opinion  as 
to  its  value,  so  that  the  owner  of  a  cow 
may  testify  as  to  her  value.  Robinson  v. 
State.  14  Ala.  App.'  »5,  70  So.  960. 
$  SOI. CaUK  and  Effect 

Any  witness  familiar  by  experience 
with  the  appearance  and  treatment  of 
wounds,  particularly  physicians  and  sur- 
geons, may  give  an  opinion  as  to  man- 
ner in  which  a  wound  was  probably  in- 
flicted and  the  instrument  used.  Wal- 
lace V.  State    (Ala.   App.).  T8   So.  7M. 

§    308.    Facts    Ponning    Basis    of 

OpitiioiL 

Mental  Condition — Necessity  of  Stat- 
ing Facts  First  —  It  is  not  error  to 
refuse  to  allow  witness  to  say  whether 
accused  seemed  to  him  to  be  in  the  same 
mental  condition  as  before  the  day  of  the 
offense,  as  a  nonexpert  witness  must 
first  state  the  facts.  Turner  v.  State 
(Ala.  App.).  7Z  So.  574. 

A  nonexpert  witness,  testifying  to  the 
bsanity  of  accused,  must  state  what 
acts  of  accused  he  has  seen,  and  then 
give  his  opinion  as  to  his  sanity.  James 
f.  State,  193  Ala.  SS,  69  So.  S69,  cited  in 
note  in  Ann.  Cas.  1917C,  828. 

Same— Negation  of  Unnatural  or  Pe- 
cnliar  Conduct — Opinions  of  nonexpert 
witnesses  affirming  the  sanity  of  accused 
nay  be  based  on  the  negation  of  unnat- 
ural or  peculiar  conduct  without  specify- 
ing the  particular  facts  upon  which  such 
opinion  is  based.  Turner  v.  State  (Ala. 
App.).   72    So.    574. 

Opinion  As  to  Sanity  —  Necessity  of 
Reason  Therefor. — One  not  an  expert, 
who  possesses  sufficient  knowledge  of 
accused  to  be  competent  to  express  an 
opinion,  may  testify  that  accused  is,  in 
his  opinion,  sane,  without  giving  his  rea- 
sons therefor.     Woods  v.  Sute,  186  Ala. 

29.    65    So.    342. 

S  304.  '    Cross- Examination. 

Latitude  Allowed— Jones  v.  State,  181 
Ala.  So',  61  So.  434.  See  the  title  CRIM- 
INAL  LAW,  §  304.  vol.   4,  p.   322. 


Insanity  of  Defendant— Attenqit  to 
Incarcerate.— Jones  v.  State,  181  Ala.  63, 
61  So.  434.  See  the  title  CRIMINAL 
LAW,  S  304,  vol.  4,  p.  233. 

Nature  of  Discoloration  of  Grounds- 
Defendant,  who  had  offered  nonexpert 
witness  to  prove  that  discoloration  of 
ground  where  deceased  was  found  was 
caused  by  blood  held  in  no  position  to 
object  to  his  testimony  of  an  expert 
nature  concerning  the  same  matter  on 
eross-exami nation.  Jones  v.  State,  13 
Ala.  App.  10,  68  So.  «90. 
9  805.  Subjects  of  Expert  Testimony. 
§  308.  ■  Hatters  of  Conunon  Knowl- 

edge or  Observation. 

Sange  of  Bullet  or  Load  of  Gun. — In 
d  murder  trial,  the  question  of  the  range 
of  a  bullet  or  load  of  a  gun  does  not  nec- 
essarily call  for  expert  knowledge,  but 
may  be  open  to  observation  by  a  nonex- 
pert, and 'testified  to  as  any  other  fact. 
Mathis  V.   State-  (Ala.  App.),  73'  So.  122. 

Appearance  of  Fresh  Blood. — A  wit- 
ness need  not  be  an  expert  on  blood  to 
testify  that  fresh  marks  and  spots  on  ac- 
cused's hands  and  clothing  were  made  by 
blood  stains,  since  the  appearance  of 
fresh  blood  is  with™  the  conunon  knowl- 
edge of  mankind.  Lightner  v.  State,  195 
Ala.   687.   71   So.   469. 

Inferences  As  to  Relative  Position 
from  Angle  of  Wound. — In  a  murder 
trial,  it  is  not  competent  for  a  witness, 
expert  or  nonexpert,  to  draw  inferences 
for  the  jury  from  the  angle  of  a  gunshot 
wound  as  to  the  relative  .position  of  the 
combatants  when  the  shot  was  fired. 
Mathis  V.  State  (Ala.  App.),  73  So.  133. 

Deductions  from  Nature  of  Wound  as 
to  Relative  Positions. — In  murder  trial, 
held  error  to  allow  physicians  as  expert 
to  testify  to  relative  positions  of  de- 
ceased and  slayer  as  deduced  from  thr 
nature  and  direction  of  the  wound.  No- 
ble V.  State,  14  Ala.  App.  9,  70  So.  187. 
§  310.  Bodily  Condition. 

See    post,    "Medical    Experts,"    g   316. 

Range  of  Bullet — In  a  trial  for  homi- 
cide, a  medical  man,  well  acquainted  witl) 
the  human  anatomy  and  with  gun 
wounds,  called  for  the  state,  might  state, 
from  his  examination  of  the  wounds  of 
deceased,  his   conclusion   that  the  bullet 
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entered  at  the  'back  to  the  left  of  the 
■pinal  column  and  made  its  exit  tbrou^ 
the  heart  in  front.  Rohn  v.  State,  186 
Aka.   5,   SS   So.   tf. 

Fncturmg  Inner  witiiont  FractuinK 
Outer  Lining  of  SkuU.  —  Roberson  v. 
State,  183  Ala.  43,  63  So.  837.  See  the 
title  CRIMINAL  LAW,  |  310,  vol.  *.  p. 
S33. 

I  Stl.  Nature,  Condition,  and  Rela< 

don  of  Objects. 

Relative  Poiition  at  Time  of  StaoL  — 
Rigell  V.  State  8  Ala.  Aftp.  46,  53  So. 
677.  See  the  title  CRIMINAL  LAW,  § 
SIS,    vol.    4,  p.   323. 

The  opinions  of  a  medical  expert  are 
iiot  admissible  to  show  the  position  of 
the  injured  person  at  the  time  of  inflic- 
tion of  the  wound.  Roden  v.  State,  13 
Ala.  App.  106,  69  So.  366. 

The  poaition  of  acouaed'a  arm  when 
wound  was  inflicted  on  him  held  mate- 
rial, but  not  provable  by  opinion  of  a 
medical  expert.  Roden  v.  State,  13  Ala. 
A4>p.  lOS,  69  So.  3«6. 

Direction  of  Shot— In  trial  for  murder 
by  shooting,  statements  of  a  doctor  that 
the  load  "didn't  look  to  be  shot  right 
straight  in  front,  it  looked  to  'be  a  little 
bit  that  way  (indicating),"  was  not  im- 
proper as  invading  the  province  of  the 
Jury.  Mathis  *.  State  (Ala.  App.),  73 
So.    1S2. 

Wounds  Made  by  Bullet  of  Particular 
Caliber.— Smith  v.   State,  182  Ala.  38,  62 
So.     184.       See    the     title     CRIMINAL 
LAW,  I  312,  vol.  4,  p.  224. 
9  SU.  Caoae  and  Effect 

Cauee  of  Death. — A  physician's  opin- 
ion as  to  the  cause  of  death  is  competent 
evidence.  Murphy  v.  State,  14  Ala.  A^. 
TB,    71    So.    BflT. 

Same — Gunshot  Wound.  —  Testimony 
of  doctor,  qualified  as  expert,  tending  to 
show  that  gunshot  wound  which  he 
found  on  decedent  and  treated  was  the 
cause  of  the  death,  was  admissible. 
Pearce  v.  SUie,  14  Ala.  App.  120,  73  So. 
213. 

Same— Blow  on  Head.— Where  witness 
was  shown  to  be  expert  court  properly 
overruled  defendant's  objections  to  ques- 
tions propounded  to  elicit  evidence  tend- 
ing   to    show     that   blow    on    deceased's 
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head    caused    his    death       Bray  1 
(Ala.  App.),  7«  So.  463. 

Same— Strangulation.  —  In  a  homicide 
case,  where  death  was  alleged  to  have 
been  caused  by  strangulation,  medicil 
experts  could  testify  as  to  that  conten- 
tion. Madley  v.  State,  M2  Ala.  S,  BB  So. 
864. 

Simfi  iBlow  from  Palling  on  Rail— 
Where  one  accused  of  murder  defended 
on  the  ground  that  the  deceased  was 
killed  by  falling  against  a  railroad  nil 
and  not  by  a  blow  from  a  blunt  inilrn- 
ment  as  charged,  he  should  have  been 
permitted  to  ask  physicians  as  expert 
witnesses  whether  the  blow  which  caused 
the  death  could  have  been  inflicted  by 
falling  on  the  rail.  Wilton  v.  State,  m 
Ala.  67S,  Tl  So.  lis. 

That  deceased  had  been  dead  muk 
time  when  examined  by  medical  experts, 
goes  to  the  weight  and  credibility  of 
their  testimony  as  to  cause  of  death  and 
not  the  admissibility.  Madley  v.  Stale, 
1«S   Ala.  6,  68   So.  864. 

CauM  of  Woonda. — Costello  v.  State, 
176  Ala.  1,  98  So.  202,  cited  in  note  in 
L.  R.  A.  IBISA,  1070.  See  the  title 
CRIMINAL  LAW.  S  313.  vol.  4.  p.  8W. 

Carrying  Distance  of  Onn  Loaded  wi& 
Bird  Shot- Smith  v.  State,  8  Ala.  App. 
IBT,  62  So.  975.  See  the  title  CRIMI- 
NAL LAW,  §  913.  vol.  *,  p.  28*. 

§  Sit.  Cmnpetency  of  Experts. 

§  SIS.  Knoiriedge,  Experience,  and 


§  SIS  (1)  In  QeneraL 

Submlsaion  of  Cow  to  Human  Inter- 
conrae. — In  a  prosecution  for  sodomy, 
a  witness  for  the  defense  whose  eipe- 
r'ence  with  cows-  was  confined  to  their 
conduct  with  the  male  of  their  own  kind, 
held  not  shown  to  be  qualified  to  express 
an  opinion  that  a  cow  not  in  heat  would 
not  submit  to  the  act  with  a  man.  Tar- 
rant V.  State,  1"  Ala.  App.  173,  67  So.  688, 
certiorari  denied  in  Ex  parte  Tamot, 
191    Ala.   66*,   67    So.    1018. 

Kecoil  of  Short  Single- Barrelled  8iM>t- 
gun. — A  witness  whose  experience  is 
limited  to  modern  arms  used  in  warfare 
is  not  competent  to  testify  as  an  expert 
as  to  the   recoil  of  a  short  sin(^ed-bsr- 
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rdM  shotEun.     Wis«   v.    State,   ll   Ala. 

A4q).   n,    OS    So.    138. 

f  Hi  (S)  Handwriting  Experts. 

See  post,  "Comparison  of  Handwrit- 
ing." !  338. 

In  a  prosecution  for  forgery  of  a  name 
on  an  injunction  bond  testimony  of  a 
wiincM,  who  Stated  that  he  knew  the 
defendant's  handwriting,  and  that  in  his 
judgm^t  the  signature  to  the  bond  was 
in  the  handwriting  of  defendant,  was  ad- 
missible; its  weight  and  sufficiency  be- 
ing (or  the  jury.  Everage  v.  State,  14 
Ala.  App.  loe,  71  So.  Se3. 
i  lU. Medical  Experts, 

How  Close  Oon  Was  to  Deceased 
When  Fired. — That  witness  is  a  phy- 
sician does  not  establish  his  competency 
to  testify  as  to  how  close  the  gun  was 
to  deceased  when  the  shot  that  caused 
the  death  was  fired.  Wise  v.  State,  11 
Ala.  App.  72,  66  So.  128, 

Direction  Bullet  Followed  on  Entec- 
ing  Pody. — A  physician,  who  examined 
a  wound  inflicted  on  a  person  by  a 
bullet,  was  competent  to  testify  to  the 
direction  the  bullet  followed  on  entering 
the  body.  Clayton  v.  State,  IBS  Ala.  13, 
M   So.    T6. 

Wounds.— Costello  v.  State,  176  Ala.  1, 
5S  So.  202,  cited  in  note  in  L.  R.  A. 
IHiSA,  1070.  See  the  title  CRIMINAL 
LAW,  S  316,  vol.  4,  p.  225.  Roberson  « 
Slate,  183  Ala.  43,  «3  So.  637.  See  thi 
title  CRIUINAL  LAW,  §  316,  vol.  4 
p.  225. 

Place  of  Entrance  of  Shots  on  Dece- 
denlfs  Head. — Where  witness  .  testified 
that  he  was  a  practicing  physician 
had  practiced  for  16  years,  his  testimony 
IS  to  place  of  entrance  on  decedent's 
head  of  shots  that  produced  his  death  was 
admissible.  Rikard  v.  State  (Ala.  App.), 
73  So.  902. 

Sanity  of  Accused. — ^A  physician  who 
examined  accused  once  for  a  slight  phys- 
ical ailment,  and  who  never  made  an  ex- 
amination of  the  mental  condition  of  ac- 
cused, is  not  competent  to  give  his  opin- 
ion that  accused  was  sane.  Woods  v, 
Sute,  186  Ala.  29,  65  So,  342;  McGhee 
t.  Sute,  178  Ala.  4,  59  So,  573.  See  the 
title  CRIMINAL  LAW,  §  316.  voL  4,  p. 
S9S. 


§  SIS.  — —  Dotcmlnation  of  QuMtioa  ol 

Competency. 

Qneation  for  Conn. — Whether  witness 
possesses  requisite  qualifications  of  an 
expert  is  a  preliminary  question  largely 
within  the  discretion  of  the  trial  court. 
Uathis  V.  State   (Ala.  App.),  73  So.  laa. 

Competency  of  a  -witness  to  testify  to 
the  sanity  or  insanity  of  accused  rests 
largely  in  the  discretion  of  the  trial 
court.  Woods  v.-  State,  186  Ala.  39,  «S 
So.  342. 

8  31ft.  Examination  of  Experts. 
g  390. In  OMiera]. 

Range  of  Examination.  —  In  examina- 
tion of  exoert  witnesses,  the  range  of 
the  examination  is  largely  within  the  dis- 
cretion of  the  trial  court.  Wilson  v. 
Sute,  195  Ala.  675.  71  So.  115. 

Witness  Using  His  Body  to  Describe 
Wound. — A  physician,  testifying  as  to 
the  appearance  of  deceased's  wounds, 
could  indicate,  on  his  own  body,  where 
the  knife  struck  and  the  direction  in 
which  the  wound  went.  Terry  v.  State, 
13  Ala.  Ap«.  115,  69  So.  370. 

5  SIS.  Hypothetical  Questions  and 

Answers. 

How  ;  Far  Gtin  Placed  against  Body 
Will  ;  RecoiL— Where  defendant's  theory 
was  that  deceased  shot  himself,  testi- 
mony of  an  exipert  as  to  how  far  a  gun 
pressed  against  the  body  will  recoil  on 
discharge  is  inadmissible,  where  there  is 
no  evidence  that  the  gun  was  in  fact 
placed  against  deceased's  'body;  the  muz- 
zle having  been  found  clasped  in  de- 
ceased's hand.  Wise  v.  State,  11  Ala. 
App,   73,  66  So.   138. 

Sanity  or  Insanity  of  Accused.— An 
expert  may,  on  a  proper  hypothetical 
question  which  assumes  the  facts,  give 
his  ofiinion  as  to  whether  accused  is  sane 
or  insane.  Woods  v.  State,  I8fl  Ala. 
29,  85  So.  342, 

On  cross-examinatjon  of  expert  wit- 
neases,  hypothetical  questions  need  not 
be  based  on  facts  proven  in  that  particu- 
lar case,  but  may  rest  on  an  assumed 
state  of  facts,  for  the  purpose  of  getting 
opinion  on  all  possible  theories  of  the 
case,  and  of  testing  the  value  and  ac- 
curacy thereof.  Wilson  c.  State,  195 
Ala.  675,  71  So.  115. 
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§  SSe.  CrotK-Examiiiation. 

Where  accused's  witnest  testified  that 
blows  by  knucks  upon  certain  parts  of 
the  body  might  be  fatal,  the  state  could 
pioperly  cross-examine  as  to  whether  he 
had  ever  known  of  such  a  result  and 
whether  deceased's  wounds  were  not 
more  .probably  caused  by  a  rock.  Roden 
V.  State   (Ala.  App.),  n   So.  605. 

Competcnc7  of  InucuiaTy  and  Abstract 
Questiotu. — U<pon  cros^-examinatton  an 
expert  witness  may  'be  examined  in  the 
discretion  ot  the  court  on  purely  imagi- 
nary and  abstract  questions.  Turner  v. 
State   (Ala.   App.),  73  So.  574. 

Latitude  PermutiUe  to  Teat  Ueans 
and  Accuracy  of  Knowledge. — Where  an 
expert  witness  testified  as  to  what 
caused  the  death  of  a  horse,  in  a  prose- 
cution for  wrongfully  killing  the  horse 
the  court  should  have  permitted  reasona- 
ble latitude  in  cross-examination  to  test 
the  means  and  accuracy  of  the  witness" 
knowledge.  McDadc  v.  State,  10  Ala. 
App.  341,  64  So.  S19. 
§    MB.    Cotnpariaon    of    Handwriting. 

See  ante,  "Handwriting  Experts,"  | 
315  (3).  As  to  writings  submitted  for 
comparison,  see  ante,  "Writings  Sitb- 
n.i(ted  for  Comparison,"  g  249   (5). 

Prior  to  the  enactment  of  Laws  lUO, 
p.  134,  a  disputed  writing  could  not  be 
proved  by  allowing  a  witness  or^he  jury 
to  compare  it  with  a  genuine  writing  not 
in  evidence.  King  v.  State  (Ala.  App.), 
72  So.  552. 

Submisaion  of  Writinga  to  Jury  with- 
out Compariaon.— Laws  1915,  p.  134,  al- 
lowing comparisons  to  be  made  in  crim- 
inal case  between  disputed  writing  and 
one  the  court  considers  genuine,  by  wit- 
nesses who  are  experts  or  familiar  with 
the  person's  handwriting,  does  not  au- 
thorize submission  of  writings  to  jury 
without  such  comparison.  King  v.  State 
(Ala.  App.),  73  So.  553. 

A  Nonexpert— Competency  to  Expreia 
Opinion. — King  v.  State,  8.  Ala.  App.  83ft, 
S3  So.  374.  See  the  title  CRIMINAL 
LAW,   S   338   (1),  vol.   4,  p.  238. 

(J)  TESTIMONY  OF  ACCOMPLICES 
AND    CODEFENDANTS. 
As  to  acts  or  declarations  of  conspira- 
tors  and   codefendants,    see    ante,   "Acts 


At  Law  §§  326^336 

and  Declarations  of  Conspirators  and 
Codefendants,"  H  365-269.  As  to  in- 
structions, see  post,  "Testimony  of  At- 
complices,"  S  928. 

§  331.  Accomplicea  within  Rnlea  of  Bri- 
dence. 

That  witness  was  jointly  indicted  witk 
accused  will  not  per  se  raise  the  pre- 
sumption that  he  was  an  accomplice,  aod 
his  testimony  may  be  used  subject  to 
proof  as  to  whether  he  was  an  accom- 
plice. Moore  v.  State  (Ala.  App.).  Ti 
So.  598. 
§  3S4.   Corroboration   of  Acconq>liW- 

As    to    corroboration    of    accompUcts 
being  a  question  for  jury,  see  post,  "Cor- 
roboration of  Accomplices,"  §  1M  (4). 
§  3SS.  Neceaaity. 

Pe&ooiesj^Under  Code  iBOTl  J  7BS7) 
conviction  of  a  felony  can  not  be  had  on 
the  testimony  of  an  accomplice,  unlett 
corroborated  by  other  evidence  connect- 
ing defendant  with  the  offense.  Uoore 
r.   State   (Ala.  App.),  73   So.  596. 

Same — Neceaaity  of  Proving  Witness 
an  Accomplice.— Before  Code  1B07,  | 
7897,  prohibiting  conviction  of  a  felony 
on  uncorroborated  testimony  of  an  ac- 
complice can  be  invoked,  it  must  clearlj' 
appear  that  the  witness  is  an  accom- 
plice. Moore  v.  State  (Ala.  A*ip.),  71 
So.    596. 

The  jury  must  be  reasonably  con- 
vinced that  a  witness  was  an  accomplice 
before  the  sUlute  (Code  1907,  g  7897), 
requiring  corroboration,  can  be  invoked. 
Horn  V.  State  (Ala.  App.),  73  So.  788. 

Miademeanora. — A  conviction  for  t 
misdemeanor  may  be  had  on  the  testi- 
mony of  an  accomplice,  as  Code  1907.  9 
7897,  requiring  corroboration  applies  to 
felony    cases   only.     Swope   v.    State,  13 

Ala.    App.    397,    68    So.     562. 

Code  1907,  %  7879,  requiring  corrobora- 
tion of  an  accomplice's  testimony,  ap- 
plies only  to  felonies,  and  in  misde- 
meanors a  conviction  may  be  had  upon 
an  accomplice's  testimony  without  cor- 
roboration. Quinn  v.  State  (Ala.  App.). 
74  So.  743. 
§  SM. Adtnlaaibility. 

In  a  prosecution  for  larceny,  evidence 
that    defendant    sought    to    have   one  of 
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the  slate's  witnesses,  his  accomplices, 
help  him  out  of  his  trouble,  was  compe- 
lent  corroboration  of  the  acc<Mnp)icesi 
English  V.  State,  14  Ala.  App.  63«,  72  So. 


5  837.- 


-  Sofliciency. 


j  337  (1)  Character,  Scope,  and  Sufficiency 
in  General. 
Tending  to  Prove  Material  Features  of 
Accomplices'  Testimony.  —  In  a  prose- 
cution for  larceny,  te.stiniony  of  stale's 
wit.iesses  tending  to  prove  the  truth  of 
material  features  of  tlie  ntrrative  of  dc- 
feodant's  two  accomplices  was  corrobo- 
rative of  their  testimony,  within  Code 
1*07.   S    7«97.      English  r.  State,  H  Ala. 

.\pp.  636,  72  'So.  S02. 

Evidence  of  circumstances  tending  to 
prove  ihe  troth  of  material  features  of  the 
testimony  of  an  alleged  accomplice  were 
corroborative  of  bis  testimony,  within 
Code  1907,  §  7S79.  N«w3iim  v.  Stitc,  10 
Ala,  App.  134,  6S  So.  8*. 

Evidence  Sufficient  without  Corrob- 
oration. —  Under  Cortc  TS07.  §  7S97,  evi- 
dence in  prosecution  for  murder  held  to 
warrant  conviction  independentlv  of 
accomplice  testimony.  Read  xr.  State.  105 
Ala,  671,  71  So,  96, 
5  JJ7  (a>  Connecting  Accused  with  Crime. 

While  the  corroborative  testimony 
must  tend  to  connect  defendant  with  the 
commission  of  the  oflen^e,  it  need  not  rr- 
fer  to  any  statement  or  tact  testified  to 
by  the  accomplice.  English  v.  State,  14 
Ala.  App.  636,  72  So.  293. 

l^eccssitr  of  Referring  to  Specific  Facta. 
—  When  a  witness  is  an  accomplice, 
Code  1907,  %  7897,  merely  requires  other 
evidence  tending  to  connect  accused  witli 
the  offense,  and  it  need  not  be  of  any 
specific  fact.     Horn  v.  State  (Ala.  App.), 

72  So.  76S. 

Instances  Held  Sufficient.  —  Under 
Code  1007.  §  7Sn7,  relating  to  corroboration 
of  accomplice,  corroborative  testimony 
lending  to  connect  defendant  with  com- 
mission of  burglary  held  sufficient,  Nor- 
man V.  State,  13  Ala,  App,  3S7.  6ft  ?o.  ;162. 

Testimony  of  accomplice  on  ti  iai  for 
larceny  held  corroborated  as  required  by 
Code  1907,  g  7fi97,  to  sustain  a  conviction. 
Johnson  v.  State.  13  Ah.  App.  lO.n,  69  .So, 
687,  certiorari  denied  in  192  Ala.  fl86,  68 
So,  1018. 


Evidence  in  Burglary  Prosecution  In- 
sufficient for  Conviction.  —  Tompkins  v. 
State.  7  Ala.  App.  140.  fil  So,  470,  Sec  the 
title   CRI.MINAL  LAW,   g   337   <2).  vol. 

4.  p,  231, 

§  337  (*J4)  PowesBion  of  Stolen  Prop- 
erty. 
In  a  prosecution  for  larceny  of  a  cotton 
bale,  evidence  tending  to  identify  the 
stolen  bale  with  one  which  accused  de- 
;josited  in  a  warehouse,  held  to  suflicicntly 
corroborate  an  accomplice's  testimony. 
Elmore  v.  Slate   (Ala.  App.),  72  Po.  568. 

(K)    CONFESSIONS. 

As  to  admission  of. accused,  see  ante, 
■'Admissions,  Decla'-ations,  and  Hearsay." 
S5  250-264.  As  to  instructions  on  con- 
fessions, see  post,  "Admissions  and  Con- 
tcssions,"  g  .W3. 

§  33S,  Nature  and  Sufficiency  as  Ad- 
miesion  of  Guilt. 
There  is  a  well-defined  distinction  be- 
tween inculpatory  admissions  'by  a  de- 
fendant of  collateral  facts  and  confessions 
or  admissions  in  the  nature  of  confessions 
of  actual  guilt.  Read  v.  State,  195  Ala. 
071,  71  So.  96. 

§  388.  Admissibility  in  General 
§  339  (1)  In  General. 

See  post,  "Voluntary  Character  in  Gen- 
eral," §  341. 

Rule  SUted.  —  Saulsbcrry  v.  Sute,  178 
Ala,  16,  59  So.  176.  cited  in  note  in  50  L. 
R,  A,.  N.  S,,  10H2.  See  the  title  CRTMI- 

NAI,  LAW,  ?  -IM   (1),  vol.  4.  pp.  233,  23*. 

Confession  is.  not  admissible,  unless  it 
is  shown  that  it  was  made  freely  and  vol- 
untarily, without  application  of  hope  or 
fear,    Machen  r.  State  fAla.  App.),  76  So. 

407. 
'Where  circf.m stances  under  which  de- 
fendant's statements  in  nature  of  confes- 
sions were  made,  as  well  as  the  statements 
ihemselves,  showed  them  to  be  voluntary, 
they  were  properly  admitted,  Ragsdale 
V.  5tate,  13  Ala.  App,  I,  07  So.  7S3. 
9  339  (3)  in  ParticuUr  Ciiminal  Prose- 
Adultery.  —  A  statement  by  accused  on 
a  trial  for  adultery  that  he  had  a  wife  in  a 
sister  state  was  admissible  as  a  confession. 
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Fortner  v.  State,  12  Ala.  App.  17D,  67  So. 
730. 

ArtofL  —  In  a  prosecution  for  arson, 
whcTC  no  evidence  wa.*  offered  tending 
to  exclude  the  theory  that  the  burning 
was  accidental,  there  was  no  sufiicieni 
proof  of  the  corpus  delicti  to  afford  a  pred- 
icate for  the  admission  of  the  defendant's 
confession.  Daniels  v  State,  13  Ala.  .\pii 
119,  68  So.  490 

Cunal  Knowled(e  of  drl  under  Age^— 
To  render  evidence  o(  confession  to 
having  carnal  knowledge  of  girl  under 
age  of  consent  admissiMe.  the  corpus  de- 
licti need  not  tie  proved  ibeyond  a  reason- 
able doubt.  Pool  V.  State  (Ala.  App.),  78 
So.  311. 

EinbeHlenient.  —  Barr  v.  Ktatc,.  7  .Ma. 
App.  96,  fii  So.  46.  See  the  title  CRIMI- 
NAL  LAW,  §  33!l   (3),  vol.  4,  p.  234. 

Larceny.  —  Where  in  prosecution  inr 
larceny  there  was  evidence  tending  to 
show  that  a  prisorer  was  in  accomplice 
of  defendant,  evidence  of  repeated  efforts 
by  defendant  to  see  the  prisoner,  and  the 
conversations  between  them,  was  admis- 
Bible;  the  conversations  being  in  the  na- 
ture of  a  confession.  Britton  v.  State  (Ala. 
App,).  74  So.  7ai. 

In  a  proseeiition  for  lareiny  of  a  cow, 
statement  of  a  defendant  to  the  complain- 
ing witness  held  admissible  as  a  confes- 
sion. Rivers  T'.  State,  13  Ala.  App.  363, 
69  So.  387. 

S  839  f3>  Necestity  of  Laying  Predicate 
for  Adrat^sion. 

Confeaeiona  are  prima  facie  involnntary, 
ind  it  must  be  satisfactorily  shown  to  the 
conrt  that  they  are  voluntary,  and  were 
made  when  the  mind  ol  the  accused  was 
free  from  the  influence  of  hope  or  fear, 
before  iliey  can  be  recciveJ  in  evi'lenec. 
Whiu-head  r  5taie  (Ala.  App.),  78  So.  407. 

Predicate  Laid  —  Where  the  stale  laid 
an  ample  predicaie  showmg  that  alleged 
confessions  or  declarations  against  in- 
terest were  voluntarily  made,  they  were 
admissible.     Ware  v.  iState,  13  Ala.  App. 

101.  67  So.   763. 

Piedicate  Unnecessary.  —  In  a  prose- 
cution for  assault  with  intent  to  murder, 
where  the  asault  was  committed  by  one 
with  a  bucket  and  gun.  a  question  to  a 
wTtness  whether  accused,  who  claimed 
not  to  hace  gone  clear  to  the  place  ot 


assault,  stated  that  he  had  a  bucket  and 
gim  with  him  co  that  night,  does  not  call 
for  a  confession,  and  is  not  subject  to  ob- 
jection that  uo  predicate  had  been  laid. 
Webb  V.  State,  11  Ala.  App.  123,  6S  So. 
84JS. 

§  3W  (4)  After  Proof  Aliimde  of  Fm 

Confesaed. 

Necessity  of  Firat  Proving  Corpm  De- 
licti. —  Defcnilant's  confe<>sir<n  is  nf»  »d- 
mtssible  until  corpus  delicti  has  been 
proven.  .Pierson  v.  State  (Ala.  App),  7S 
So.  497. 

In  a  prosecution  for  obtaining  moncj 
under  false  pretenses,  the  falsity  ol  the 
pretenses  can  not  be  shown  by  defendant'! 
confessions  until  independent  evidence  of 
falsity  has  been  introduced.  Sherard  v. 
State  (Ala.  App  ).  7.^  So.   721. 

Sufficient  Proof  of  Corpus  Delicti  —  la 
a  prosecntion  for  larceny,  the  owner's 
testimony  that  he  saw  the  stolen  tobacco 
at  night;  that  tt  was  gone  in  the  morning 
and  had  been  stolen  in  the  interval  — 
held  sufficient  proof  of  corpus  delicti  to 
warrant  introduction  of  accused's  con- 
fession. Marvin  v.  State  (Ala.  App.).  7! 
So.  58B. 

Evidence  held  to  establish  the  corpnt 
delicti  of  bringing  stolen  property  into 
ibe  ."tate  so  as  to  render  admissible  a  con- 
fession.    Whitehead  v.  State  (Ala.  .\pp.), 

78   So.   467. 

§   MI.    Voluntary   Character   in  General 

See    post,    "Determination   of  Question 
of  Admissibility,"  §  350. 
g  S41  (1)  In  General. 

See  ante,  "In  General,"  §  339  (]). 

Statements,    voluntarily    made  as   con- 
fessions, are  admissible  as  such.    Burton 
V.  State,  194  Ala.  2.  69  <So.  913. 
S  Ml  <S)  What  Confesaions  Are  Votao- 
tary. 

In  General.  —  Barr  v.  Sute,  7  .Ala.  App. 
96.  51  Go.  40,  cited  in  note  in  SO  L.  R.  A, 
N.  S..  1081.  See  the  title  CRIMINAL 
LAW,  I  341  (2),  vol.  i,  p.  237. 

Statements  of  accused  to  witness  are 
properly  admitted,  where  witness  stated 
that  neither  he  nor  any  other  in  his  pres- 
ence threatened  or  promised  reward  or 
inducement  to  get  accused  to  talk.  James 
V.  State,  14  Ala.  App.  652,  79  So.  2M. 
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Pnrposdr  Shot  Hit  Wif«.  —  Aaron  v. 
Slate,  ISl  Ala.  1,  SI  So.  SIS,  cited  in  note 
in  SO  L.  R.  A.,  N.  S.,  1082.  See  the  title 
CRIMINAL  IvAW,  S  3*1  (a),  vol.  4.  p. 

111. 

}  Ml  (4)   Confentons  While  in   Custody 

As  to  confesaions  made  to  persons  in 
authority,  see  post,  "Confessions  Made  to 
Persons  in  Authority,"  §  341   W). 

The  fact  that  one  is  under  arrest  at  the 
time  an  incriminating  statement  in  the 
nature  of  a  confession  is  made  does  not 
render  it  inadmissible.  Moyc  v.  State,  13 
Ala.  App.  127,  67  So.  716. 
I  HI  <B)  Confeuiona  Hade  to  Persons 
in  Authority. 

Confession  to  Arrestiog  Officer.  — 
Gilmer  v.  State,  181  Ala.  23,  61  So.  377, 
cited  in  note  in  50  L.  R.  A.,  N.  S.,  1079. 
See  the  title  CRIMINAL  LAW,  \  341 
(S),  vol.  4.  p.  330. 
f  tU.   Promitea   or   Other   Inducements. 

Collateral  Inducement!.  —  A  confession 
induced  by  hope  that  defendant  would 
not  be  placed  in  jail  without  bail,  and 
could  secure  bondsmen  before  he  gave 
himself  up,  is  not  voluntary,  and  not  ad- 
missible. Machen  v.  State  (Ala.  App.), 
76  So.   407. 

I  Ua^.  Codefendantt. 

In  a  prosecution  of  two  persons  for 
murder,  testimony  of  voluntary  confession 
of  one  of  them  was  admissible  when  prop- 
erly limited  to  affect  the  author.  Consford 
V.  State  (Ala.  App.),  74  So.  740,  certiorari 
denied  in  7.1  So.  333. 

S  >W^  Preliminary  Evidence  as  to  Vol- 
imt«ry  CharActer. 

Presumptions  and  Burden  of  Proof.^ 
Confessions  are  prima  facie  involuntary, 
so  that,  unless  the  circumstances  attend- 
ing them  show  thpy  were  voluntary,  they 
should  not  be  admitied  witliout  evidi 
rebutting  that  presumption,  and  showing 
prima  facie  that  they  were  voluntary. 
Godaii  r'.  State,  170  AIn.  27.  60  iSo.  906. 
cited  in  notes  in  SO  L.  R.  A.,  N.  S.,  1079, 
1081.  1089 

The  prima  facie  presumption  that  con- 
fessions are  involuntary  may  be  overcome 
by  circumstances  as  to  render  them  ad- 


missible. Walling  V.  State  (Ala.  Aflp.), 
73  So.  21fi,  certiorari  denied  in  Ex  parte 
Walling  (Ala.),  73  So.  lOOB. 

Confessions  are  prima  facie  involuntary, 
and  the  court,  before  permitting  proof 
thereof,  must  ascertain  that  they  are  vol- 
uaUry.  Former  v.  State,  13  Ala.  App. 
179,  17  So.  730. 

Extraiudicial  confessions  are  prima 
facie  involuntary,  and  the  burden  rests  on 
the  state  to  overcome  the  prima  facie  in- 
firmity by  showing  to  the  court's  satis- 
faction the  confession  was  voluntary. 
Cook  V.  State  (Ala.  App.),  78  So.  306. 

Same    Subsequent   Confession.   — 

In  absence  of  evidence  that  influence 
rendering  a  prior  confession  involuntary 
had  ceased  or  been  dispelled,  the  court 
must  assume  a  subsequent  confession, 
in  presence  of  persons  shown  to  have 
induced  the  prior  confession,  was  impelled 
by  the  same  influence,  and  exclude  it 
Cook  V.  State  (Ala.  .\pp.l.  78  So.  306. 

Admissibility.  —  If  a  confession  is  ad- 
mitted, accused  is  entitled  to  have  the 
jury  consider  all  evidence  of  circum- 
stances under  which  it  was  made,  along 
with  other  evidence  in  the  case.  Cook 
V.  State  (Ala.  App).  78  So.  306. 

Weight  and  Sufficiency  of  Evidence. 
—  Reasonable  doubt  whether  confessions 
or  admissions  are  freely  and  voluntarily 
made  must  be  resolved  against  their  ad- 
missibility, Machen  %.  State  (Ala.  App.), 
78  So.  407. 

Where  it  was  atlirmatively  shown  that 
accused's  coi'fe^sion  was  made  voluntarily 
without  promise,  inducement,  or  in- 
timidation, confession  was  admissible. 
Fuller    V.  St;ile  (Ala,    App.).  7S    So.  879. 

Some  evidence  tending  to  prove  the 
corpus  delicti  is  sufficient  for  admission, 
against  objection  thut  it  had  UDt  been 
proved,  of  defendant's  inculpating  state- 
ments. Mason  V.  State  (Ala.  App.),  78 
So.  321. 

Tn  a  prosecution  f"r  manslaughter,  tes- 
timony of  ofiiccr  held  to  make  predicate 
essential  to  render  inculpatory  statements 
of  defendant,  made  when  he  was  taken 
into  cnstodv,  admissible.  Bray  *■.  State 
(\la.    \pp,).  r«  So.  483. 

In  a  larceny  trial  a  proper  predicate  for 
the  admission  of  defendant's  contesaion 
held  laid  where  a  witness  thereto  before 
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testifying  said  that  nn  one  had  threalcned 
-defendant  nor  prnmised  nor  matte  induce- 
ments. Buflbrd  V.  iStitP,  14  Ala.  App.  69, 
71  So.  814. 

No  express  inundation  need  be  laid  for 
a  murder  confession,  where  its  language 
and  the  surrounding  circumstances  show 
it  was  not  influenced  by  fear  or  hope. 
Patton  V.  State,  I9T  Ala.  ISO.  TS  So.  401. 

Predicate  laid  to  introduce  confession 
of  accused,  failing  to  predicate  an  absence 
of  threats,  was  sufficient  where  the  cir- 
cumstances showed  the  confession  was 
voluntary.  Walling  v.  State  (Ala,  App.), 
73  So.  216,  certiorari  denied  in  Ex  partft 
Walling   (AIh.K  73   P...   1003. 

Right  of  Accused  to  Introduce  Evi- 
dence. —  .\ccmed  <9.  entitled,  b-jtore  a 
confession  is  received,  to  rebut  evidence 
that  it  was  voluntary,  and  in  determining 
its  competency  the  court  should  consider 
his  evidence,  and  it  is  reversible  error  to 
refuse  the  right  to  show  it  was  involun- 
tary. Cook  r.  State  (Ala.  App.),  7B  So. 
30e. 

§  3S0.  Determination  of  Question  of  Ad- 
miiiibilitr. 

As  to  necessity  ol  laying  predicate  for 
admission,  see  ante.  "Admissibility  in 
General."   §  339 

Time  of  Determining  Admissibility.— 
Before  permitting  a  confession  to  be 
shown,  the  court  should  ascertain  that  it 
is  vohmtary.  Cook  {■.  State  (Ala.  App.). 
78  So.  306. 

§  3S1.  Corroboration. 
S  SBS. In  General. 

See  p«st.  "Use  of  (Evidence  Obtained 
by   Means   of   Confession,"   S   ^54. 

Corroboration  of  Confession  by  In- 
culpating Facts.  —  Where  an  involuntary 
confession  or  inculpatory  admission  in 
the  nature  thereof  leads  to  the  discovery 
of  physical  facts  which  establish  the  truth 
o(  the  confession,  so  much  of  the  con- 
fession as  relates  to  the  fact  thus  dis- 
covered is  admissible.  Whitehead  f.  State 
(Ala.  App.),  78  So.  467. 
§  303. Corpus  Delicti. 

As  to  weight  and  sufficiency  of  evidence. 
see   post,  "Corpus  Delicti,"  §  373. 

SufBciency  of  Proof  of.  —  In  a  prose- 
cution   for    violation    of    Laws   .1909    {Sp. 


Scss.)  p.  91.  g  31,  evidence  held  sufficient 
to  justify  admission  of  the  defendant's 
confession  that  the  liquor  did  not  belong 
to  him.  Bush  v.  State,  12  Ala.  App.  260, 
67-  So.   847. 

5    354.    Use    of    Evidence    Obtained  br 
Means  of  Confession. 

Where  an  involuntary  confession  or 
inculpatory  admission  in  the  nature  there- 
of leads  to  the  discovery  of  physical  facts 
which  establish  the  truth  of  the  confes- 
sion, proof  of  these  facts  is  admissible. 
Whitehead  v.  State  (Ala.  App.),  7S  So. 
467. 
9  SH.  BSect 

Weight  and  Effect.  —  Williams  v.  Slate, 
8  Ala.  App.  394,  62  So.  371.  See  the  title 
CRIMINAL  LAW,  g  35S.  vol.  4,  p.  249. 

(L)    EVIDENCE   AT   PRELIMINARY 
EXAMINATION     OR     AT     FOR- 
MER TRIAL. 
As  to  constitutional  right  of  accused  to 
confront  witnesses,  see  post,  "Testimonr 
at      Preliminary     Examination,     Formtr 
Trial,  or  in  Other  Proceedings,"  g  432  («). 

S  307.  Grounds  for  Admission  of  Former 
Testimony. 

§  gn. In  General. 

Testimony  of  a  witness  in  a  criminal 
case  may  be  proved  on  a  subsequent  triJ, 
where  the  witness  is  dead  or  insane,  or  tt 
beyond  the  jurisdiction  of  the  state.  Brewn 
V.  Stale,  11  Ala.  App.  121,  66  So.  !"29. 

g  3W.  Death  or  DisaUlity  of  VTit- 

nesses. 

The  Rule, — Testimony  of  a  witness  on 
a  former  trial  is  admissible  on  a  fubse- 
quert  trial,  where  the  witness  is  dwA 
Bone  I'   State,  13  Ala.  App.  \  6P  So,  70S. 

Marriage  of  Witness  to  Accused.  — 
Whrre  accused  married,  before  his  triil. 
one  who  had  testified  in  his  behalf  at  the 
preliminary  hearing,  he  can  not  at  the 
trial  ofler  the  testimony  given  by  her  it 
the  preliminary  hearing.  Langhain  r- 
State,  12  Ala.  App.  46,  68  So.  504. 

§  sao.   —  Absence   of   Witness. 
§  360  <1)  Admissibititr  in  Oeneral. 

Witness  beyond  Jurisdiction— Dilifeat 
Search. — If    witness,    who    has   been  ex* 
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imined  in  criminal  case,  is  not  subse- 
quently, after  diligent  search,  found  with- 
in  jurisdiction  of  court,  it  is  admissible 
to  prove  testimony  he  formerly  gave. 
Hardaman  v.    State    (Ala.   App.),   78   So. 

3Z4. 

Same— Pailore  of  Sheriff  to  Find.— 
Testimony  of  witnesses  in  a  criminal 
case  held  provable  in  a  subsequent  trial, 
on  the  state  proving  that  they  had  left 
Ihe  state  and  could  not  be  found  by  the 
sherifif.  Brown  v.  State,  il  Ala.  App. 
331,  66  So.  83S. 

Same— Identified  Stenofrapbic  Report. 
—The  testimony  of  a  witness  taken 
down  at  the  preliminary  trial  by  a  ste- 
nos''apher  and  identified  as  the  testi- 
mony of  the  witness  by  the  stenographer 
may  be  read  on  the  trial,  where  the  wit- 
ness is  beyond  the  jurisdiction  of  the 
court  at  the  time.  Francis  v.  State,  IBS 
Ala.  39,  6S  So.  969. 


Absence  Sufficietitly  Establidied.  — 
Where  it  was  shown  that  a  witness  had 
permanently  removed  from  the  State  for 
an  indefinite  time,  his  testimony  on  a 
former  trial  of  defendant  for  the  same 
o&ense  may  be  put  in  evidence  against 
defendant.  Phillips  v.  State,  11  Ala. 
App.  15,  65  So.  444. 

In  a  prosecution  for  homicide,  evi- 
dence held  sufficient  to  show  that  a  wit- 
ness could  not  be  found  by  the  exercise 
of  due  diligence  so  as  to  permit  the  in- 
troduction of  his  testimony  given  at  a 
previous  trial.  Pope  v.  Stale,  183  Ala. 
81.    63   So.    71. 

In  prosecution  for  murder,  testimony 
that  absent  former  witness  declared  his 
intention  to  join  United  States  army,  to 
be  sent  to  Georgia,  held  admissible  as 
predicate  for  admission  of  former  testi- 
mony. Hardaman  v.  State  (Ala.  App.), 
78  So.  324. 

Inability  to  find  a  witness  in  order  to 
produce  him  at  a  criminal  trial  is  a  suf- 
ficient foundation  for  the  admission  of 
his  testimony  at  a  former  trial,  even 
though  it  is  not  affirmatively  shown  that 
he  is  dead,  insane,  or  beyond  the  juris- 
diction of  the  court.  Pope  v.  State, 
Ala.  «J.  63   So.  71. 


Where      ReasoiuUe      Diligence      Hot 

Shown. — In  a  criminal  prosecution,  evi- 
dence held  to  show  that  one  witness  coald 
not  n>e  found,  but  that  reasonable  diligence 
was  not  exercised  to  find  another  wit- 
ness, so  that  the  former  testimony  of  the 
first  was  properly  admitted,  but  not  such 
testimony  of  the  second.  Harwell  v. 
State,  12  Ala.  App.  265,  68  So.  500. 

Necessity  of  Issuinf  Subpoenas  to 
Other  Counties.— Where  there  is  no  evi- 
dence that  a  witness  had  ever  resided 
or  stopped  in  any  other  county  than 
that  of  the  prosecution,  or  that  a  sub- 
pcena  to  any  other  county  would  be  of 
any  avail  in  procuring  his  attendance, 
due  diligence  does  not  require  the  issu- 
ance of  subpcenas  to  other  counties. 
Pope  V.  State,  183  Ala.  fil.  63  So.  71. 

Reveraibility  for  Admitting  Incompe- 
tent Evidence  to  EsUblith  Predicates- 
Predicate  for  admitting  former  testi- 
mony of  absent  witness  in  criminal  case 
must  be  shown  by  competent  evidence; 
but  if,  in  hearing  this  question,  there 
was  incompetent  evidence  introduced, 
action  of  court  in  admitting  such  evi- 
dence does  not  authorize  reversal. 
Hardaman  v.  State  (Ala.  App.),  78  So. 
334. 

§  sei.  Opportunity    for    Cross-Ex- 
amination. 

I"  was  proper  to  admit  the  former  tes- 
timony of  an  absent  witness  In  which 
the    cross-examination    had    been   errone-  ' 

ously  restricted,  where  the  facts  ex- 
cluded were  fully  shown  by  another  wit- 
ness. Harwell  v.  State,  12  Ala.  App. 
S65,  68  So.  500. 

g   863.    Evidence    for   or    against    Code- 
fendanta. 

An  objection  to  a  question  by  counsel 
for  one  of  several  jointly  indicted  as  to 
what  a  codefendant  had  admitted  on  pre- 
liminary trial  was  properly  sustained, 
where  the  codefendant  was  present  in 
court  and  had  not  yet  testified.  Boswell 
I-.  State.  9  Ala.  App.  23,  64  So.  188. 
g  364.  Uethod  of  Proof. 
§    3M    (1)    In   General 

Introduction  of  Pact  of  Former  Teati< 
mony^-West  v.  State.  7  Ala.  App.  145, 
63  So.  390.  See  the  title  CRIMINAL 
LAW,   §   364    (1),   vol.   4,   p.   354. 
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Proof  of  SubMancc  <rf  Fomur  TMtl- 
mony. — Descrippo  v.  State,  S  AU.  App. 
SS,  62  So.  lOM.  Set  the  title  CRIM- 
INAL LAW.  I  364  (l),  vol.  4.  p.  854. 
S  9M  (S)  Autbendcitlon  and  Sufficiency 
of  Notes  and  Tranicript  of  Te«i- 
mony. 

Stenofrapher'B  Tranacript.  —  Godau 
V.  State,  179  Ala.  37,  SO  So.  908.  See  the 
title  CRIMINAL  LAW,  S  3«4  (3),  vol. 
4,  p.  256. 

(M)  WEIGHT  AND  SUFFICIENCY. 
As  to  weight  and  effect  of  character 
of  accused,  see  ante,  "Weight  and  Ef- 
fect of  Evidence,"  §  231.  As  to  suffi- 
ciency of  corroboration  of  accomplices, 
see  ante,  "Sufficiency,"  S  337.  As  to  in- 
structions on  weight  and  sufficiency  of 
evidence,  see  post,  "Determination  of 
Sufficiency  of  Evidence  in  General,"  § 
930.  As  to  instructions  invading  prov- 
ince of  jury  to  deterntine,  see  post, 
"Weight  and  Sufficiency  of  Evidence'," 
§  514.  As  to  weight  and  sufficiency  of 
evidence  on  plea  of  former  jeopardy,  see 
ante,  "Evidence."  g  170.  As  to  suffi- 
ciency of  preliminary  evidence  to  estab- 
lish conspiracy,  see  ante,  "Weight  and 
Sufficiency,"  S  269   (4). 


Qncition  for  Court— The  credibility 
of  the  witnesses  and  the  weight  of  the 
testimony  are  for  the  trial  court. 
Wright  V.  State,  9  Ala.  App.  79,  64  So. 
17J. 

Pindinc  by  Court.  —  A  finding  by  the 
trial  court  sitting  without  a  jury  held 
supported  by  the  testimony.  Wright  v. 
Sute,  9  Ala.  App.  79,  64  So.  173. 

If  there  is  a  probsbUity  of  defendant's 
innocence,  he  should  not  be  found  guilty. 
Ware  v.  State,  12  Ala.  App.   101,  67  So. 
763. 
S  366.    Circumstantial   Evidence, 

As  to  circumstantial  evidence  on  proof 
of  corpus  delicti,  see  post,  "Corpus  De- 
licti," S  373.  As  to  instructions  on  cir- 
cumstantial evidence,  see  post.  "Circum- 
stantial Evidence,"  S  532.  As  to  cir- 
cumstantial evidence  on  venue  of  prose- 
cution, see  post,  "Circumstantial  Evi- 
dence," §  374    (3). 


S  MB  (1>  In  OeuraL 

Corpos  Delicti — Sufficiency  for  Jnty.- 
The  corpus  delicti  may  be  established  bj 
circumstantial  evidence;  its  suRiciencj 
being  for  the  jury.  Pappenburg  v.  Suit, 
10  Ala.  App.  324.  «S   So.  418. 

A  conapincy  to  entage  in  an  tmlnr- 
fnl  undcrtakinc  or  enterprise,  like  laj 
other  material  fact,  may.  be  shown  hj 
circumstantial  evidence.  Whitehead  v. 
State  (Ala.  App.),  78  So.  467. 
S  SM  (t)  Sufficiency  to  Sustain  Onvie* 
tioD. 

Necessity  of  Convincing  beyond  Bu- 
SOnabU  Doubt. — Circumstantial,  like  pos- 
itive, evidence,  need  only  be  strong 
enough  to  convince  beyond  all  reasont' 
ble   doubt.     Nail  v.   State,   12  Ala.  App. 

64,    67    So.    798. 

Necessity  of  Being  Inconsistent  with 
Hypothesis  of  Innocence.— Circum  sua- 
tial  evidence,  to  justify  a  coDviction, 
must  not  only  be  consistent  with  liic 
hypothesis  of  guilt,  but  inconsistent  witb 
that  of  innocence.  Perry  v.  State,  11 
Ala.  App.  199,  65  So.  683. 
8  SM  Wi)  Degree  of  ProoL 

Incoosiatent  with  Any  KeuooaUt 
Theory  of  Innocence.  —  Circumstantisl 
evidence  justifies  a  conviction  only  whtn 
it  is  inconsistent  with  any  reasonable 
theory  of  innocence.  Newell  v.  Suu 
(Ala.    App.),    7S    So.   «S6. 

To  warrant  conviction  on  circumstia- 
tial  evidence,  it  should  exclude  every 
other  reasonable  hypothesis  than  that  of 
defendant's  guilt.  Machen  v.  State  (AU- 
Ap*,),  76  So.  407. 

§  M*.  Credibility  of  Witnesses  in  Oco- 
er«L 

As  to  instructions,  see  post,  "Credi- 
bility   of    Witnesses."    g    533. 

Qnestion  for  Jury. — The  ciedibility  of 
testifying  in  a  criminal  pros- 
a  question  for  the  jury,  not 
for  the  appellate  court.  Addington  v. 
State  (Ala.  App.),  74  So.  946. 

W^re  Wknes*  Sonwwhat  Imov- 
cated.— Smith  v.  State,  1B3  Ala.  10.  el 
So.  884.  See  the  title  CRIMINAL 
LAW,   S   366,   vol.   4,    p.   357. 

Testin^ony  of  Convicts. — Though  tfae 
testimony  of  convicts  is  not  regarded  ** 
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Ttrj  reliable,  yet  such  testimony,  when 
nncorrobo rated,  wiU  authorize  and  sus- 
tain a  conviction  tor  a  crime  of  the 
highest  magnitude.  Johnson  v.  State, 
183  Ala.  79,  63   So.   1«3. 

Testimony  of  >n  eyewitncH  to  a  crime 
is  not  to  be  excluded  because  not  abso- 
lutely definite  or  positive.  Trailer  v. 
State,  8  Ala.  App.  217,  63  So.  37. 
S  Ser.  Teatimony  or  Statement  of  Ac- 
cosed. 

In  weighing  defendant's  testimony,  the 
jury  can  consider  the  fact  that  he  is  not 
■  disinterested   witness.     Bush    v.   State. 
la   Ala.   App.    260,    67    So.   847. 
S  S70.  Degree  of  Proof  in  General. 

As  to  instructions  determining  tlegree 
of  proof  in  general,  see  post,  "Degree  of 
Proof  in  General,"  §  S30  (9). 

PoBiibitity  of  Innocence. — In  murder 
trial,  jury  should  convict  if  satisfied  of 
accused's  guilt  beyond  reasonable  doubt, 
although  it  is  possible  that  he  is  not 
guilty.  Cain  v.  State  (Ala.  App.),  77  So. 
453. 

Preponderance  of  Evidence. — The  jury 
v  not  bound  to  convict  on  the  mere 
preponderance  of  the  evidence.  Adams 
V.  State,  9  Ala.  App.  89,  64  So.  371,  cer- 
tiorari denied  in  Ex  parte  Adams,  187 
Ah.  10,  65  So.  514. 

Positive  Proof  Not  Necestary,  —  Giv- 
ens  V.  State.  8  Ala.  App.  122,  62  So.  1020. 
See  the  title  CRIMINAL  LAW,  §  370, 
vol.  4,  p.  358. 

Malice  —  Necesaity  of  Absolute,  Un- 
qualified Belief.— To  justify  a  conviction, 
the  jury  need  not  have  an  absolute,  un- 
qualified belief  of  defendant's  malice, 
but  only  a  belief  beyond  a  reasonable 
doubt.  McConnell  v.  State,  13  Ala.  App. 
79,  69  So.  333. 
§  371.   Reasonable   Doubt. 

See  .post,   "Reasonable    Doubt,"   §  537. 

As  to  reasonable  doubt  on  proof  of  cor- 
pus delicti,  see  post,  "Corpus  Delicti,"  6 
373,  As  to  removal  of  reasonable  doubt 
by  circumstantial  evidence,  see  ante, 
"Circumstantial  Evidence,"  §  365.  Ai  to 
instructions  on  reasonable  doubt,  see  post, 
"Reasonable  Doubt,"  §  537.  As  to  doubt 
of  individual  juror,  see  post,  "In  Gen- 
eral," S  S43  (1). 
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The  state  is  not  bound  to  establish 
accused's  guilt  absolutely,  but  only  to 
prove  it  beyond  a  reasonable  doubt. 
Smith  V.  State,  13  Ala.  App.  313',  69  So. 
330;  Former  v.  State,  la  Ala.  App.  179,  67 
So.  720;  Bush  V.  State,  13  Ala.  App.  260,  67 
So.  847;  UcGhee  v.  State,  178  Ala.  4, 
59   So.   573. 

It  is  not  any  doubt,  but  a  reasonable 
doubt,  that  authorizes  acquittal.  Ross 
V.  State   (Ala.   App.),  78   So.  309. 

A  reasonable  doubt  not  ariaing  from  tile 
evidence  or  not  existing  in  the  face  of  the 
whole  evidence  is  not  a  tiroper  predicate 
for  an  acquittal.  Jones  v.  State  (Ala. 
App.),  74  So.  843,  certiorari  denied  in  75 
So.    1003. 

Probability  of  Innocence. — Reasonable 
doubt  of  defendant's  guilt  is  not  the 
same  as  a  probability  of  his  innocence, 
since  there  may  be  a  reasonable  doubt 
of  guilt,  though  a  probability  of  inno- 
cence is  not  shown  by  a  preponderance 
of  the  evidence  in  his  favor.  Harris  v. 
State,  8  Ala.   App.  3»,  82  So.  477. 

Where  the  jury  from  afl  the  evidence 
believes  beyond  a  reasonable  doubt  that 
defendant  is  guilty,  they  must  convict, 
though  they  may  also  believe  it  possible 
that  he  is  not  guilty,  Hooten  v.  State, 
9  Ala.  App.  9,  04  So.  200. 

The  probability  of  innocence  which 
will  justify  an  acquittal  must  be  a  rea- 
sonable probability  arising  involuntarily 
out  of  the  evidence,  on  the  jury's  consid- 
eration of  the  whole  evidence.  Buck- 
hanon  v.  State.  12  Ala.  App.  36,  6T  So. 
718. 

Neceaaity  of  Exdnding  Every  Hypoth- 
esis Except  Guilt.  —  To  authorize  a 
conviction  in  a  criminal  case,  it  is  not 
necessary  that  the  evidence  exclude 
every  hypothesis  except  defendant's  guilt, 
but  it  is  sufficient  if  it  show,  him  guilty 
beyond  a  reasonable  doubt.  Phillips  v. 
Stale,  11  Ala.  App.  13,  6S  So.  444. 

Conduct  Reasonably  Consistent  with 
Innocence.  —  If  conduct  of  defendant, 
upon  reasonable  hypothesis,  is  consist- 
ent with  his  innocence,  jury  must  ac- 
quit. Wilson  v.  State,  14  Ala.  App.  87, 
71    So,    971. 

Doubt  ai  to  Statement  of  One  Wit- 
neaa,— The   existence    of  a   doubt    as  to 
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the  truth  oE  a  statement  as  to  a  mate- 
rial fact  testifietl  to  by  any  one  of  the 
state's  witnesses  will  not  iprevent  a  con- 
viction if,  upon  a  consideration  of  all  the 
evidence,  the  jury  arc  convince'  beyond 
a  reasonable    doubt.      Hubbard  v.    State, 

10  Ala,   App.   47,  64   So.   633. 

Single  Pact  Inconaiitent  witli  Guilt. 
— Where  a  single  fact  is  proved  to  the 
satisfaction  of  the  jury  which  is  incon- 
sistent with  defendant's  guilt,  it  is  suffi- 
cient to  raise  a  reasonable  doubt,  and  to 
require  an  acquittal.  Hubbard  v.  State, 
10  Ala.  App.  47,  64  So.  633. 

NecMaity  of  Doubt  Arising  from  the 
Evidence. — A  reasonable  doubt  to  pre- 
vent a  conviction,  must  arise  out  of  the 
evidence  after  a  consideration  thereof. 
Collins  V.  Sute,  14  Ala.  App.  54,  70  So. 
B05. 

Neceaaity  of  Considering  All  the  Evi- 
dence.— An  acquittal  on  a  doubt,  aris- 
ing out  of  any  part  of  the  evidence  is 
authorized  only  if  such  doubf  exists 
after  a  consideration  of  all  the  evidence. 
Smith  V.  State,  197  Ala.  193,  T2  So.  316. 

Unless  the  jury,  after  having  consid- 
ered all  the  evidence  and  giving  the 
weight  they  think  it  entitled  to  receive, 
have  an  actual  substantial  doubt  that 
defendant  is  guilty  as  charged,  they 
should    convict.     Lane  v.    State.    14    Ala. 

App.    40,    TO    So.    9B8. 

If,  after  considering  all  evidence,  the 
jury  does  not  believe  beyond  a  reasona- 
ble doubt  that  defendant  is  guilty,  they 
should  acquit.  Quinn  v.  State  (Ala. 
App.),   74  So.  743. 

Doubt  of  Individual  Juror. — An  ac- 
quittal can  not  be  predicated  upon  the 
reasonable  doubt  of  defendant's  guilt  by 
one  juror.  Quinn  v.  Slate  (Ala.  App.), 
74   So.   743. 

Propriety  of  Inatniction. — An  instruc' 
tion  that,  if  the  jury  had  no  reasonable 
doubt  of  defendant's  guilt,  although  they 
might  believe  it  possible  that  he  was  not 
guilty,  he  should  be  convicted  is  cor- 
rect. Lovett  r.  State,  10  Ala.  App,  72, 
64   So.  643. 

S  87S.  Sufficiency  to  Support  Conviction 
in   General. 

Neceaaity  of  Clear,  Full  and  .Conclu- 
sive Proof.— McClain  v.    State.    188    Ala. 


67,  62  So.  241.     See  the  title  CRIMINAL 
LAW,  S  372.  vol.  4.  p.  259. 
§  378.  Corpua  Delicti 

Grcutnatantial  Evidence. — Corpus  it- 
lieti  may  be  proven  by  facts  and  circum- 
stances from  which  jury  might  legally 
infer  that  offense  has  been  committed. 
MicWhorter  v.  State  (Ala.  App.),  76  So. 
325. 

SanM^Question  for  Jury.— The  cor- 
pus delicti  may  be  established  by  cir- 
cumstantial evidence;  its  sufficiency  fat- 
ing for  the  jury.  Pappenburg  v.  Stale. 
10  Ala.  App.  2S4,  6S  So.  418,  certiorari 
denied  in  Ex  parte  Pappenburg,  IW 
Ala,  3,  ««  So.  32. 

Same— Neceaaity  for  Poeitive  Evi- 
dence. —  The  corpus  delicti  may  be 
proven  by  circumstances  from  which  the 
jury  might  reasonably  infer  that  the  of- 
fense has  been  committed,  and  positive 
evidence  is  unnecessary.  Truett  v.  Slate, 
10  Ala.  App.  lOB,  64  So.  529  (a  prosecu- 
tion for  petit  larceny),  cited  in  note  in 
L.    R.  A.    1916B,   846. 

§  374.   Place  of  Commisuon  of  Offense 
and    Venue. 

§  874  (I)  In  General. 

Sufficiency  of  Proof.— McGhee  r.  State, 
178  Ala.  4,  59  So.  ST3.  See  the  title 
CRIMINAL  LAW,  g  374  (1).  vol.  4,  p. 
360. 

In  a  prosecution  for  forgery  of  an  in- 
junction bond,  evidence  that  the  defend- 
ant lived  in  the  county  at  the  time  of 
the  execution  of  the  bond,  and  that  all 
the  transactions  in  connection  thereniih 
were  in  the  county  was  a  sufficient  show- 
ing of  venue.     Everage  v.  State,  14  Mi- 

App.     106,    71     So.    983. 

Failure  of  Proof — Under  Const.  1*01, 
g  143,  as  to  criminal  jurisdiction  of  cir- 
cuit courts,  S  6,  and  Code  1907,  S|  M94 
and  72SS,  fixing  place  at  which  erimfs 
must  be  tried,  and  |  7140.  dispensing 
with  necessity  of  allegation  of  venue, 
failure  on  the  trial  to  prove  that  offense 
was  committed  within  territorial  limita- 
tions, as  if  there  was  precise  averment 
of  it,  is  fatal  if  the  failure  is  taken  ad- 
vantage of  in  proper  and  timely  man- 
ner. King  V.  State  (Ala.  App.).  77  So. 
93S. 
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{  STl  (3)    Circumstanti^  Evidence. 

In  a  murder  case,  it  is  not  necessary 
to  prove  venue  in  express  terms  by  di- 
rect testimony;  but  it  may  be  proven,  as 
any  other  fact,  by  circumstances  from 
which  the  inferenct  may  be  drawn  by 
the  jury.  Pounds  v.  Slate  (Ala.  App.), 
13   So.   127.  ' 

J  374   (4)    Crime    Committed    in    Well. 
Know  or  Public  Locilitr- 

Crime  Commined  a  Pew  HUet  from 
Conitboiue. — Marberry  v.  State,  T  Ala. 
App.  as,  60  So.  MB.  See  the  title  CRIM- 
INAL LAW,   I   374    (4),   vol.   4,   p.  260. 

Within  «  Uile  and  a  Quarter  of  County 
Seat— Where  the  evidence  showed  that 
a  homicide  occurred  within  a  mile  and 
a  quarter  of  Vernon  the  county  seat  ot 
Lamar  county,  the  jury  could  find  that 
the  offense  was  committed  in  that 
county.  Rector  v.  State,  11  Ala.  App. 
933,  66  So.  857. 

I  STB.   Tiib«   of   Commisaion   of   OSenK 
and   Limitadoni. 

In  a  prosecution  for  shooting  a  fire- 
arm across  a  public  road,  evidence  held 
insufficient  to  show  that  the  offense  was 
committed  within  1!  months  prior  to  the 
finding  of  the  indictment.  Holley  v. 
State,  9  Ala.  App.  33,  63  So.  73B. 
§  S76^.  Corporate  Existence  and  Inci- 
dent* Thereof. 

Burden  of  proving  existence  of  corpo- 
ration named  in  indictment,  cast  on  the 
state  by  plea  under  Code  1907,  g  6876, 
held  not  sustained  by  proof  of  ineffec- 
tive attempt  to  change  name  of  existing 
corporation,  by  giving  it  the  name  used 
in  indictment,  followed  by  doing  busi- 
ness under  that  name.  Speaker  v.  State 
(Ala.  App.),  75  So.  1T«. 
S  3771^.  Elementa  of  Offense  in  GeneraL 

The  law  does  not  require  the  prosecu- 
tion *o  prove  motive  for  a  crime,  and 
proof  that  the  accused  committed  the 
criminal  act  furnishes  all  the  evidence  of 
motive  that  the  law  requires;  so  that  a 
failure  to  prove  motive  raises  no  pre- 
sumption in  favor  of  defendant.  Jones 
V.  State,  13  Ala.  App.  ID,  6S  So.  690. 
XI.  TIME  OF  TRIAL  AND  CON- 
TINUANCE. 

As   to   adjournment   pending  trial,   see 


post,    "Adjournments    Pending    Trial,"    | 

422. 

g  3SS.  Time  for  TfiaL 

Thoug-h  defendant  did  not  demand 
trial  by  jury,  court  was  not  without  au- 
thority to  try  her  during  week  of  term 
designated  (or  trial  of  jury  cases.  Doub- 
lin  V.  State  (Ala.  App.},  74  So.  8S. 
§  331.  Time  for  Preparation  of  Defense. 

That  defendant  was  indicted  on  the 
night  following  his  arrest  on  the  after- 
noon of  the  murder  and  was  arraigned 
and  required  to  plead  a  tew  minutes  after 
the  indictment  was  found,  and  was 
placed  on  trial  within  48  hours  there- 
after, held  not  to  require  a  reversal. 
Morris  V.  State,  193  Ala.  1,  66  So.  1003. 
§  387.  Discretion  of  Court. 

As  to  granting  continuance  for  ab- 
sence of  witnesses  being  within  the 
court's  discretion,  see  post,  "In  General," 

§    391    (1). 

Continuance. — The  granting  or  refusal 
of  a  continuance  rests  in  the  discretion 
of  the  trial  court,  and  -will  not  be  dis- 
turbed unless  grossly  abused.  Curtis  -•.: 
State,  9  Ala.  App.  36,  63  So.  745;  Brand 
V.  State.  13  Ala.  App.  390.  69  So.  379. 

Same  —  Absence  of  Witnesses  and 
Other  Reasons. — Application  for  contin- 
uance for  absence  of  witnesses,  accused's 
physical  condition,  and  failure  to  arraign 
him  in  time  to  enable  the  sheriff  to  sum- 
mon jurors,  is  addressed  to  the  discre- 
tion of  the  court,  and  its  ruling  will  not 
be  disturbed,  in  the  absence  of  abuse  of 
discretion.  Richardson  v.  State,  191 
Ala.  21,  «8  So.  57. 

§  SBB.  Grounds  for  Continuance. 
§  388. In  OeneraL 

Objections  to  Jtiry. — Under  %  32  of  the 
jury  law,  variance  in  name  of  venire- 
man, as  noted  in  copy  served  on  defend- 
an*,  in  absence  of  proof  to  contrary, 
held,  presumed  a  mistake,  and  no  ground 
for  continuance.  Read  v.  State,  199 
Ala.  671,  71  So.  96. 

Under  Acts  1909,  p.  312,  §  IT,  a  con- 
tinuance on  the  ground  that  some  of  the 
jurors  drawn  were  not  served  held  prop- 
erly denied.  Richardson  v.  State,  191 
Ala.  21,  68  So.  S7. 
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RefuMl  of  contiii'jance,  asked  because 
the  jurors  had  heard  all  the  evidence 
a   previous   case   against   defendant,   held 
not    an  abuse  of    discretion.      Brown 
Tuscaloosa,  13  Ala.  App.  608,  67  So.  7B0. 

PhTtical  Condition  of  Accuaed.  — 
Where  defendant  moved  for  a  continu- 
ance because  of  her  sickness  accompin' 
ied  by  a  physician's  statement  that, 
though  he  was  unable  to  find  any  spe- 
cific disease,  she  should  not  be  required 
to  be  in  court,  and  the  court  passed  thi 
case  for  two  days,  and  then  on  defend- 
ant's nonappearance  directed  an  exa 
nation  by  the  county  physician,  who 
ported  that  sue  might  be  put  on  trial 
without  injury  to  Her  health,  there  wai 
no  impropriety  in  denying  the  continu- 
ance. Bryant  v.  State,  IBS  Ala.  8,  64  So. 
333. 
I  390.  Want  of  Prepuvtioo. 

As  to  time  for  preparation  of  defense, 
see  ante,"  "Time  for  Preparation  of  De- 
fense." 5  3«4. 

Where  accused,  after  the  quashing  of 
an  indictment  on  his  own  motion,  was 
held  awaiting  a  new  indictment,  found 
more  than  a  month  later,  and  his  case 
was  set  for  trial  eight  days  after  the 
finding  of  the  indictment,  a  continuance 
on  the  ground  that  he  was  without  an 
attorney  and  had  not  had  time  to  pre- 
pare his  defense  held  properly  denied. 
Curtis  V.  State,  9  Ala.  App.  36,  63  So. 
7*5. 

3  Wl.  Absence  of  Witness  or  Evi- 
dence in  General. 
§  381  (1)  In  General. 

Discretion  of  Court— Sanders  v.  State, 
181  Ala.  35.  «l  So.  336.  See  the  title 
CRIMINAL  LAW,  g  3B1  (l),  vol.  *,  p. 
268. 

§  »1   (S)   Wilneis  Residinc  beTond  Ju- 
risdiction of  Court 

Accused  is  entitled  to  a  continuance 
on  the  ground  of  absence  of  witnesses 
only  when  the  witnesses  are  within  the 
court's  jurisdiction.  Curtis  v.  State,  9 
Ala.  App.  36,  63  So.  745. 

§  381}^.  Competency  or  Materiality 

of  Expected  Evidence. 

Necessity  of  Sliowing. — Denial  of  a 
continuance     for     absence 


who  resided  in  another  county  was  not 
error,  in  the  absence  of  a  showing  that 
the  testimony  expected  of  them  was  ma- 
terial and  competent.  Ragland  v.  Statt, 
187  Ala.  5,  65  So.  776. 

Refusing  defendant's  motion  for  con- 
tinuance, or  postponement  of  trial,  that 
he  might  have  witnesses  brought  in  bjr 
attachment,  was  not  error,  he  in  no  way 
having  indicated  to  the  court  that  he  ex- 
pected to  elicit  any  material  testimony 
from  either  witness.  Ualone  v.  Stale, 
10  Ala.  App.  178,  64  So.  632. 

§  S&6.  Admission    to    Prevent    Continn- 

Propriety  of  Strildng  Immaterial  State- 
ment from  Showing. — A  statement  is 
properly  stricken  from  a  showing  made 
by  defendant  for  an  absent  witness;  the 
fact  recited  therein  being  immaterial  to 
any  issue  in  the  case.  Hale  v.  State,  10 
Ala.  App.  32,  64  So.  530. 

Right  of  Accnsed  to  Change  Admitted 
Showing.— Without  the  consent  of  the 
state's  solicitor,  accused  can  not  change 
the  showing  for  an  absent  witness  as 
originally  agreed  to  and  admitted  by  the 
state.  Autrey  v.  State,  IM  Ala.  10,  67 
So.  S37. 

There  is  no  abnae  of  discretion  in  re- 
fiuinc  contintunce  for  abience  of  wit- 
noasn,  there  being  no  motion  or  request 
(or  compulsory  process  to  require  their 
attendance,  and  the  state  admitting  the 
prepared  statements  of  defendant  as  to 
what  the  witnesses  would  testify,  if 
present  Watts  v.  State,  S  Ala.  App.  864, 
63  So.  18. 

§    SB7.    Af^lication    and    Affidavits    for 
Continuance. 

Hearing.  —  While  witnesses  attached 
may,  under  Const.,  £  16,  give  bail  for 
their  appearance,  refusal  of  the  court  to 
hear  accused's  offered  showing  for  a 
continuance  as  to  what  such  absent  wit- 
nesses would  testify  was  a  denial  of  hii 
right  under  S  6  to  be  heard.  Brand  v. 
State,  13  Ala.  App.  390,  69  So.  37». 
9  *0I>%.  Second  or  Fnrtlier  Continuance. 

Refusal  to  grant  a  second  continn- 
ance  until  a  witness  could  be  served  held 
not  error.  Wells  V.  State  (Ala.  App.), 
78  So.   176. 
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XII.  TRIAL. 

As  to  summary  trial  and 
sw  ante,  "Summary  Trial  and  Convic- 
tion." S  13S.  A«  to  trial  and  determina- 
tion on  plea  ot  former  jeopardy,  see 
inte,  "Trial  and  Determination,"  g   171. 

(A)  PRELIMINARY  PROCEEDINGS. 
As  to  necessity  of  objections  for  pur- 
pose of  review,  see  post,  "Proceedings 
U  Trial  in  General,"  §  698.  As  to  neces- 
sity of  exceptions  to  rulings  for  purpose 
of  review,  see  post,  "Review  of  Proceed- 
ings at  Trial  in  General,"  S  6»5.  As  to 
matters  to  be  shown  by  record  on  ap- 
peal, see  post,  "Proceedings  at  Trial  in 
Genera!,"  %  708  (10).  As  to  review  of 
questions  as  dependent  on  presentation 
ot  same  by  record,  see  post,  "Prelimi- 
nary Proceedings,"  S  737.  As  to  harm- 
less error  on  preliminary  proceedings, 
see  post,  "Preliminary  Proceedings,"  § 
783. 

i  KH.  Separate  Trial  of  Codefendanta. 

}  4H  <l)  Authority  and  KiKht  to  Require 
Severance  Generally. 

Inherent  Right  to  Demand  Joint  Trial. 
—One  indicted  jointly  with  another  has 
no  inherent  right  to  demand  a  joint  trial. 
Palmer  v.  State  (Ala.  App.).  73  So.  13.9, 
certiorari  denied  in  73  So.  1001, 

Same—And  under  Code  1907,  §  7H8.— 
There  is  no  error  in  allowing  a  motion 
fay  the  state  for  severance  of  codefend- 
ants,  a  defendant  having  no  inherent 
right  to  demand  a  joint  trial,  nor  under 
Code  1907,  5  7»48,  which  only  gives  a  co- 
defendant  the  right  to  demand  a  sepa- 
rate trial.     Felder  v.   State,  9  Ala.   App. 

48,  64  So,   162. 

Same — Conrt'i  Discretion  as  to  Joint 
or  Several  Trial.— Code  1907,  g  7B42,  as 
to  trial  of  two  defendants  jointly  in- 
dicted, confers  on  such  a  defendant  no 
right  to  demand  that  the  trial  be  joint, 
and  if  there  is  no  demand  for  separate 
trial,  it  is  within  the  discretion  of  the 
conrt  whether  the  trial  be  joint  or  sev- 
eral Palmer  *.  State  (Ala.  App.).  79  So. 
139,  certiorari  denied  in  73  So.  1001. 

One  Severance  Allowed — Further  Ho- 
tioo  for  Severance. — Where  one  sever- 
ance of  a  number  of  codefendants  has 
been    allowed    any    further    motion    for 


addressed  to  the  discretion 
ot    the    court.     Felder    v.    State,    9    Ala- 
App.  48,  S4  So.,  163. 
§  404  <4)  Waiver  of  Right. 

Where  accused,  indicted  jointly  with 
another  for  a  capital  offense,  did  not  de- 
mand a  severance,  the  right  to  have  a 
joint  or  several  trial  was  waived.  Pal- 
mer *.  State  (Ala.  App.),  73  So.  139.  cer- 
tiorari denied  in  73  So.  1001. 
g  406.  Separate  Trial  of  Issue  of  Inaan- 
ity. 

The  trial  court  has  a  discretion  under 
Code  1907,  g  7176,  as  to  granting  defend- 
ant's motion  to  execute  an -inquisition  aa 
to  his  sanity  at  the  time  of  the  trial. 
Cranberry  v.  State,  184  Ala.  5,  63  So.  975. 
g  407.  Service  of  Copy  of  Indictment,  In- 
formation, or  Minutes  of  Evidence. 
§  407  (4)  Time  for  Service. 

Service  of  New  Indictment  Afternoon 
before  Trial. — Where,  after  vacation  of 
service  of  a  copy  of  the  indictment,  the 
court  ordered  service  of  a  new  copy 
forthwith,  but  service  was  not  made  un- 
n  days  after  in  the  afternoon,  and 
defendant  was  required  to  go.  to  trial  the 
:t  morning,  the  service  was  void. 
Smiley  r.  State,  11  Ala.  App.  67.  65  Sa 

916. 

Service     Four     Days     before     TriaL — 

wain    V.  Slate.  8  Ala.    App.  26.  62    So. 

446.     See  the  title  CRIMINAL  LAW,  § 

407    (4).  vol.   4,  p.  273. 

407  (5)   Sufficiency  of  Copy. 

Clerical  Errors  Not  Prejudicing  Ac- 
cused.—Story  V.  State,  178  Ala.  W.  59 
So.  480.  See  the  title  CRIMINAL 
LAW.  S  407   (5).  vol.  4.  p.  275. 

Conclusiveness  of  Sheriff's  Return. — 
Swain  v.  State,  8  Ala.  App.  26,  62  So.  446. 
title    CRIMINAL  LAW,  §    407 

(S).  vol.  4,   p.   275. 

§  410.  Service  of  List  of  Jurors. 

410  iYi)  In  General. 

Suffidency  of  Sheriff^  Return  of  Serv- 
ice.—The  sheriff's  return  ot  service  of 
the   list  of  jurors  on  defendant   held  to 

fficiently  show  that  the  jurors  had 
been  summoned.  Cunningham  v.  State, 
Ala.  App.  1,  69  So.  983. 

Where  there  is  nothing  in  the  record 
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to  contradict  the  return  of  the  sheriff  as 
to  his  service  of  the  list  of  jurors,  which 
is  an  official  act,  the  return  prima  facie 
imports  verity  as  to  the  facts  stated 
therein.  Cunningham  v.  State,  14  Ala. 
App.  1,  69  So.  982. 

Accuted'a  Right  to  Definite  Order  Fix- 
ing Number  of  Jurort.— Under  Acts  Sp. 
Sess.  1909,  p.  319,  g  32,  as  to  summoning 
and  service  of  list  of  jurors  in  capital 
case,  accused  is  entitled  to  definite  order 
fixing  number  of  jurors  constituting  ve- 
nire for  his  trial,  consisting  of  names 
specially  drawn  by  the  court  and  the 
regular  jurors  drawn  and  summoned  for 
the  week  in  .which  the  trial  is  to  occur. 
Cain  V.  State  (Ala.  App,),  77  So.  453. 

S  ilO  (1)  Necessity  to  Serve. 

The  provision  of  Jury  Act  (Acts  1909, 
p.  30S),  which  requires  that  the  list  of 
jurors  summoned  for  the  trial  shall  be 
served  on  accused  charged  with  a  capital 
felony,  is  mandatory,  notwithstanding  g 
29.  Ziniman  v.  State,  186  Ala.  9,  65 
So.  56. 

$  410  (4)  Time  of  Service. 

SofBciency  of  Service  Five  Days  be- 
fore Trial.— Under  Acts  1909  (S'p.  Sess.) 
p.  317,  §  32,  providing  tor  the  summon- 
ing ot  a  jury  on  indictment  for  capital 
felony  on  the  first  day  ot  the  term  or  as 
soon  as  practicable  and  for  service  of  the 
list  on  the  defendant,  where  a  former  act 
required  service  one  day  before  the  trial, 
service  in  five  days  was  a  compliance 
with  the  statute.     Daniel  v.  Sute,  14  Ala. 

App.  63,  71   So.  79. 

StifGciency  of  Service  Four  Days  be- 
fore Trial— Swain  v.  Sute,  8  Ah.  App. 
26,  63  So.  446. 

§  410  (S)   StifGclency  of  Litt  in  Oencral. 

Only  Initials  of  Veniremen  Appearing 
on  List.- Under  Acts  1909,  p.  317,  § 
the  fact  that  only  the  initials  ot  the 
niremen  appeared  on  the  list  served 
accused  did  not  require  that  the  vei 
be  quashed.  Morris  f.  Slate,  193  Ala 
68  So.  1003, 

Necessity  of  List  Including  Jurora 
Drawn  and  Summoned. — Bone  v.  State, 
8  Ala.  App.  S9,  62  So.  455.  See  the  title 
CRIMINAL  LAW,  §  410  (5),  vol.  4,  p. 
277. 


§  410  (6)  Venireman    Excused   or   Hot 
Summoned. 

List  Omitting  Jurora  Drawn  but  Ei- 
coied.- Under  Acts  Sp.  Sess.  l»i»,  p. 
319,  g  32.  as  to  service  of  list  of  jurors  in 
capital  case,  a  list  was  defective  in  omit- 
ting jurors  originally  drawn  but  excused. 
Cain  V.   State   (Ala.  App.).   77   So.  453. 

That  one  of  jurors  drawn  was  not  on 
list  served  on  defendant  was  not  suffi- 
cient ground  for  quashing  venire,  where 
record  showed  that  such  juror  was  not 
summoned.  Norris  v.  State  (Ala.  App.), 
7S  So.  718. 

§     410     (11)     Objections     and    Waiver 
Thereof. 

Necessity  of  ObjecUng  before  An- 
nouncing Readiness  for  TriaL- Gaston 
V.  State,  179  Ala.  1,  «0  So.  805.  See  Eh« 
title  CRIMINAL  LAW,  |  410  (11),  vol 

4,  p.  284. 

(B)     COURSE    AND     CONDUCT    OF 
TRIAL  IN  GENERAL. 

As  to  necessity  ot  objections  for  pnr- 
pose  of  review,  see  post,  "Course  and 
Conduct  of  Trial  in  General,"  S  682  (»). 
As  to  review  of  questions  as  dependent 
on  presentation  of  same  by  record,  see 
post,  "Conduct  of  Trial  in  General."  S 
730,  As  to  estoppel  to  allege  error,  see 
post,  "Estoppel."  S  745.  As  to  review  of 
question  involving  discretion  of  court 
see  post,  "Conduct  of  Trial  in  General," 
g  758. 
§  41S.  Preiencft  of  Accused. 

As  to  presence  of  accused  in  discharge 
of  jury,  see  ante,  "Consent  or  Fault  of 
Accused,"  §  96, 

On  Reception  of  Evidence.— Where, 
after  close  of  testimony  and  after  argn- 
ment  and  before  rendition  of  judgment 
by  court  trying  the  case  without  a  jury, 
in  the  absence  and  without  knowledge 
of  accused  and  his  counsel,  court  called 
a  state's  witness  and  examined  her  fur- 
ther, and  also  had  goods  introduced  b; 
the  slate  as  evidence  valued  by  ptnoe 
not  a  witness,  such  action  invaded  ac- 
cused's constitutional  right  to  a  fair  and 
open  trial.     De  Bardeleben  v.  State  (.^U. 

App,),   77   So.   979. 

§  417.  Counsel  for  Proaecution. 

Right  to  Accept  Assistance  from  Pnc- 
ticing  Attomeya.- Code  1907,  §  7781,  de- 


ranv  Google 


§§417-427  (1) 


Criminal  Law 


711 


Anins  the  dutiea  of  solicitors  for  the 
slate  in  criminal  cases,  does  not  prohibit 
them  from  accepting  assistance,  in  their 
ticlusive  discretion,  from  duly  licensed 
practicing  attorneys.  Johnson  v.  State, 
13  Ala.  App.  140,  69  So.  39e. 

Sufficiency  of  Record  of  Appointment 
of  Substitute.^  Re  cord  showing  appoint- 
ment of  substitute  prosecutor  held  suffi- 
cienL  Jones  r.  State  (Ala,  App.),  T5  So. 
930. 

Appointment  of  Substitute  though  So- 
licitor without  Excuse  for  Absence. — 
Newell  V.  State,  8  Ala.  App.  162,  63  So. 
968,  cited  in  notes  in  Ann.  Cas.  1918A, 
n\;  47  L.  R.  A.,  N.  S.,  1109.  See  the  ti- 
tle CRIMINAL  LAW,  §  417,  vol.  4,  p. 
2ST. 

Private  Counsel. — It  is  immaterial  that 
an  attorney,  aiding  a  solicitor  in  the 
prosecution  of  a  criminal  case,  was  em- 
ployed by  those  interested  in  such  pros- 
ecution.    Johnson  v.  State,  13  Ala.  App. 

140,  69  So.    396. 

!  41B.  Counsel  for  Accused. 

As  to  time  of  counsel  to  prepare  de- 
fense, see  ante.  "Time  (or  Preparation  of 
Defense,"  §  3«4.  As  to  want  of  time  to 
prepare  defense  as  ground  for  continu- 
ance,  see    ante,   "Want    of    Preparation," 

!  390. 

Necessity  for  Presence  of  Counsel.— 
It  was  error,  after  close  of  the  trial, 
when  the  jury  retired  but  returned  for 
instructions,  for  the  court  to  give  them 
in  the  absence  of  defendant's  attorney, 
who  was  allowed  and  who  took  excep- 
tion. McLain  v.  State  (Ala.  App.),  72 
So.  511. 

Conatitutionalitir  of  Rule  of  Court— 
The  rule  that  the  action  of  the  trial 
court  in  refusing  to  allow  additional 
pleas,  including  a  plea  of  not  guilty  by 
reason  of  insanity,  to  be  filed  after  the 
time  prescribed  by  law  is  not  revisable 
on  appeal  held  not  to  violate  the  defend- 
ant's right  under  Const.  1901,  %  6,  to  be 
heard  hy  himself  and  counsel,  or  either. 
Rohn  V.  State,  186  Ala.  5,  ftS  So.  42. 

Authority  to  Appoint  in  Supreme 
Court— Campbell  v.  State,  JB2  Ala.  18, 
6a  So.  S7.  See  the  title  CRIMINAL 
LAW,  5  418,  vol.  4,  p.  387. 


§  419.  Appointment  sod  Services  of  St«- 
nogtU|riier. 

Necessity  of  Record  Showing  Specisl 
Appointment  and  Qualification. — Where 
court  makes  use  of  another  than  ofRcial 
stenographer,  record  should  show  his 
special  appointment,  and  that  he  qnali- 
as  required  by  law.  Dilburn  v. 
State  (Ala.  App.),  77  So.  883. 

Stenographer  from  Office  of  Attorney 
Assisting  ProsecntioiL — Though  a  ste- 
nographer, appointed  during  illness  of 
the  official  stenographer,  was  from  the 
office  of  an  attorney  assisting  in  the 
prosecution,  yet,  where  the  bill  of  excep- 
tions was  complete  and  correct,  and 
nothing  indicated  that  accused  was  in- 
jured by  the  substitution,  the  appoint- 
t  was  authorized  under  Acts  1909,  p. 
265,  §  4.  Jennings  V.  State  (Ala.  App.), 
72  So.  690. 
§  US.  Adjournments  Pending  Trial. 

Refusal  to  Continue  Trial  until  Fol- 
lowing Day. — Key  v.  State,  8  Ala.  App, 
2,  62  So.  335,  See  the  title  CRIMINAL 
LAW,  §  432,  vol.  4,  p.  288. 

To  Procure  Witnesses.- Motion  for 
postponement  to  allow  defendant  time  to 
get  witnesses  is  so  largely  in  sound  dis- 
cretion of  court  that  in  the  absence  of 
abuse  appellate  court  will  not  interfere. 
Brown  v.  State    (Ala.  App.),  75  So.  174. 

Action  of  the  court  in  suspending  the 
trial  to  enable  the  State  to  produce  wit- 
nesses is  discretionary.  Stokes  V.  State, 
13  Ala.  App.  294,  69  So.  30a. 

Discretion  to  Pass  Case  until  Succeed- 
ing Day. — Where  the  order  of  the  court 
in  a  homicide  case  fixed  the  date  of  trial, 
if  the  business  of  the  court  required  it, 
it  was  within  its  discretion  to  pass  the 
case  until  a  succeeding  day  of  the  term. 
Daniel  v.  State,  14  Ala.  App.  63,  71  So.  79. 
g  we.  Remarks  and  Conduct  of  Judge. 

As  to  withdrawal  of  remarks,  see  post, 
"Withdrawal  of  Instructions  or  Re- 
marks," g  562. 

§  4S7.  In  General. 

§  tt7  <1)  In  General. 

Rebuking  Defendant  for  Hiscondoct 
Towards  Witness. — In  prosecution  for 
keeping  unlawful  drinking  place,  where 
defendant  was  smiling,  making  signs  and 
faces  at  the  witness,  it  was  not  error  for 
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the  court  to  tell  him  to  quit  looking  at 
the  witness  and  smiting.  Stramler  v. 
Sute  (AU.  App.),  7*  So.  727. 

Stmtement  before  Jury  of  Re«M>n  for 
Calling  Special  Tenn. — In  a  prosecution 
for  violating  the  prohibition  law,  state- 
ment of  the  judge  at  the  special  term  in 
tlie  presence  of  the  jury  as  to  the  reason 
for  calling  such  term  held  not  an  abuse 
of  discretion.  Shiver  v.  State,  13  Ala. 
App.  2S8,  69  So.  239. 

Cautioning  Coonael  Not  to  Waite 
Time.— Key  v.  State,  8  Ala.  App.  2,  92 
So.  335.  See  the  title  CRIMINAL  LAW, 
S  427  (1),  vol.  4,  p.  2B». 

8  417    (a^)    Remarks   and    Conduct    on 

Giving  InitmctionB. 
Remarks  of  court,  in  reading  special 
charges,  in  nature  of  explanation  of 
charges,  which  did  not  qualify  written 
'  charges  given  at  request  of  defendant, 
were  not  erroneous.  Miller  v.  State 
(Ala.  App.),  75  So.  819. 
S  488.  Comments    on    Evidence    or 

Witneaaea. 
S  488  <S)  Examination  and  Croas-Bxam- 

ination  of  Witneaaea. 
A  statement  by  the  judge  concurring 
in  the  assertion  of  counsel  for  the  state 
that  a  question  had  been  asked  six  times, 
and  his  remark,  after  the  reservation  of 
exception,  that  the  record  would  so 
show,  does  not  show  bias  or  prejudice. 
Carmtchael  v.  State.  197  Ala.  185,  72  So. 
40S. 

{  488  (S)    Remarks    on    Ruling    on  Ad> 
missibilitjr  of  Evidence. 

In  a  prosecution  for  violating  the  pro- 
hibition law,  the  remark  of  the  court, 
after  excluding  evidence  of  gambling  by 
the  state's  witnesses,  that  the  jury  was 
not  trying  defendant  for  gambling,  was 
proper.  Studdard  v.  State,  1*  Ala.  App. 
33,    70    So.    978. 

Remarks  Not  Destroying  Force  of 
Evidence,— Jones  v.  State,  181  Ala.  B3,  61 
So.  434.  See  the  title  CRIMINAL 
LAW,   §   428    (3),   vol.   4,  p.   290. 

9  488  (S)  Expressions  Affecting  Credibil- 

ity of  Witnesses. 
Reprimand  of  a   witness  by  the  court 
for  failure  to  answer  a  question  held  not 
1  bearing  upon  such  witness' 


credibility.     PaHerson  v.   State,  191  All. 
16,  67  So.  997,  cited  in  note  in  L.  R.  A. 

191 7E,  eeo. 

§  4M  <6)    Expression  of  Opinion  as  to 
Facts  in  Issue. 

Propriety  of  Remarks.— Ri  gel  I  v.  State, 
B  Ala.  App.  46,  62  So.  977.  See  the  title 
CRIMINAL  LAW,  §  42B  (6),  vol.  4,  p. 
290. 

Same^Dittance  of  Hack  from  Side- 
walk.— The  statement  of  the  presiding 
judge,  made  in  response  to  objection  to 
evidence,  on  a  trial  for  the  killing  of  a 
hack  driver  by  a  customer,  as  to  the  dis- 
tance the  hack  was  from  the  sidewalk  at 
the  time  and  place  of  the  difficulty,  that 
he  thought  it  was  a  fact  that,  if  a  man 
was  on  the  sidewalk  and  the  hack  was 
in  the  street,  the  man  would  have  to 
step  down  to  get  to  the  hack  was  not 
prejudicial.  Clayton  «.  Sute,  185  Ala. 
13,  64  So.  76. 
§  430.  Presence  and  Conduct  of  Bystsnd- 

In  a  prosecution  for  homicide,  it  is  sot 
an  abuse  of  discretion  for  the  lower 
court  to  permit  deceased's  wife  and  chil- 
dren to  occupy  prominent  places  in  view 
of  the  jury.  Pollard  v.  State,  12  Ala. 
App.  82,  68  So.  4«4. 
§  480^.  Objectiona  and  Exceptions. 

Accused  can  not  complain  as  to  who 
conducted  the  prosecution  for  the  stale. 
Jones  V.  State  (Ala.  App.),  75  So.  8M. 

(C)    RECEPTION   OF   EVIDENCE. 

As  to  review  of  questions  as  depend- 
ent on  prejudicial  nature  of  error,  see 
post,  "Rulings  as  to  Evidence  in  Gen- 
eral," g  775.  As  to  exceptions  for  pur- 
pose of  review,  see  post,  "Review  of  Rul- 
ings on  Evidence,"  g  696.  As  to  review 
of  questions  as  dependent  on  presenta- 
tion of  same  by  record,  see  post,  ".Ad- 
missibility of  Evidence,"  g  731.  As  to 
review  of  questions  involving  discretion 
of  court,  see  post.  "Reception  of  Evi- 
dence," §  759.  As  to  waiver  and  correc- 
tion of  irregularities,  and  error,  see  post, 
"R'-ling  as  to  Admissibility  of  Evi- 
dence," S  014. 
§  4S1.  Necesatty  and  Scope  of  Proof. 

The  fact  that  accused  claimed  to  have 
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icted  Id  lelf-defense  would  not  preclude 
turn  from  also  showinK  that  the  offenie 
was  committed  under  circumstances  re- 
dncing  it  to  manslaughter.  Reeves  v. 
Slate,  IBS  AU.  14,  65  So.  160. 
!  tSt.  Right  of  Accused  to  Confront  Wtt- 

nessea. 
i  ttl  (1)  In  Gen«ral. 

Where,  after  close  of  testimony  and 
after  argument  and  before  rendition  of 
jndgment  by  court  trying  the  case  with- 
out a  jury,  in  the  absence  and  without 
knowledge  of  accused  and  his  counsel, 
court  called  a  state's  witness  and  exam- 
ined her  further,  and  also  had  goods  in- 
troduced by  the  state  as  evidence  valued 
by  person  not  a  witness,  such  action  in- 
vaded accused's  constitutional  right  to 
be  confronted  with  witnesses.  De  Bar- 
deleben  v.  State  (Ala.  App.).  77  So.  979. 
S  iSS  (4)  Docnmentarjr  or  Record  Evi- 
dence. 
Const,  art.  1,  g  «,  held  not  to  apply  to 
a  public  record  declared  by  law  to  be 
evidence  importing  v^ity,  since  cross- 
examination  has  no  application  to  such 
evidence.  Todd  v.  State,  13  Ala.  App. 
301,  69  So.  32S. 

S  *S»  (e)  Testimony  at  Preliminair  Ex- 
amination, Former  Trial,  or  in  Otiwr 
Proceedinga. 

Perjury  —  Transcript  of  Defendant's 
Teatimony  in  Hurder  TriaL — Act  Aug. 
36,  1909  (Acts  Sp.  Sess.  1909,  pp.  264, 
166),  15  3,  7,  under  which  transcript  of 
defendant's  testimony  in  a  murder  trial 
was  admitted  in  his  prosecution  for  per- 
jury committed  in  such  trial,  held  not  to 
infringe  his  right  under  Const,  art.  1,  g 
6,  to  confront  the  witnesses  against  him. 
Todd  V.  State.  13  Ala.  App.  301,  69  So. 
315. 

Same  —  Certified  '  Transcript  of  Ac- 
cnsed'a  Evidence  on  Former  Trial. — In 
a  prosecution  for  perjury,  no  constitu- 
tional right  of  accused  was  violated  by 
admitting  in  evidence  official  stenog- 
rapher's certified  transcript  of  evidence 
given  by  accused  on  a  former  trial.  Kel- 
soe  V.  SUte  (Ala.  App.),  73  So.  B3I. 
{  43*^.  Introduction  of  Documentary 
and    Demonstrative    Evidence. 

It  was   not  error  to   refuse  to  require 


the  state's  counsel  to  turn  over  to  de- 
fendant's counsel  a  slip  of  paper  in  his 
possession  on  which  accused  had  written 
his  name,  but  which  was  not  offered  in 
evidence.  Spicer  v.  State,  1B8  Ala.  9,  S5 
So.   973. 

§  43S.  Separation  and  Ezduaion  of-Wit- 
nesaes. 

As  to  review  of  discretion  of  court,  see 
post,  "Separation  and  Exclusion  of  Wit- 
nesses,"  §  759    (5). 

§  433  (1)   Power  and  Duty  of   Court  to 
Invoke  Rule. 

Permitting  Solicitor  to  Talk  to  State's 
Witnessea  Togetiier.— It  was  within  the 
discretion  of  the  court  to  permit  solici- 
tor to  talk  to  state's  witnesses  together 
before  commencement  of  trial;  such  ac- 
tion being  within  the  sound  discretion  of 
court.  Vaughan  v.  State  (Ala.),  78  So. 
37B. 

Permitting  State's  Witneaa  to  Remain 
in  Courtroom. — It  was  within  the  sound 
discretion  of  the  court  to  permit  a  wit- 
ness for  the  state  to  remain  in  the  court- 
room during  the  trial.  Brannon  v.  State 
(Ala.  App,),  76  So.  991. 
S  U3  (S)  Right  to  Except  Certain  Wit< 
nesacib 

The  court's  permission  to  state's  coun- 
sel to  introduce  a  witness  who  had  re- 
mained in  courtroom  after  witness  had 
been  put  under  rule  was  not  an  abuse  of 
discretion,  where  he  was  the  second  wit- 
Ragsdale  v.  State,  13  Ala.  App.  1, 
67  So.  783. 
§  43S   <4^)   Enforcement  of  Rule. 

lie   trial    court   in    its   discretion    may 
permit  a  witness  put  under  the   rule  to 

itify,  notwithstanding  his  disobedience 
of  the  rule,  and  the  exercise  of  such  dis- 
cretion can  not  be  reviewed.  Ward  v. 
State  (Ala., App.),  73  So.  754;  Jones  v. 
State  (Ala.  App.).  74  So.  843,  certiorari 
denied  in  75  So.  1003. 

§  439  (8)  Effect  of  VloUtion  of  Rule. 

Whether  a  witness,  who  violated  the 
rule,  should  be  permitted  to  testify  was 
within  the  discretion  of  the  trial  court. 
Belk  V.  State,  10  Ala.  App.  70,  64  So.  615. 

Where  Violation  Due  to  Defendant's 
Fault— Johnson    v.    State,    8    Ala.    App. 
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14,  62  So.  450.     See  the  title  CRIMINAL 
LAW,  I  433  (5),  vol.  4,  p.  293. 
§  485.  Taking  Oral  Teatiiiiony  in  Oen- 
eraL 

Where  no  predicate  was  laid  for  im- 
peachment of  a  witness  who  had  testi- 
fied before  the  jury,  held  proper  to  re- 
fuse to  allow  the  stenographic  report 
of  his  testimony  to  be  read.  Stokes  v. 
State,  13  Ala.  App.  294,  69  So.  303. 
S  4M.   Statement  by  Acouacd. 

As  to  weight  and  effect  of  statement, 
see  ante.  "Testimony  or  Statement  of 
Accused,"   g   387. 

Sututor;   Right  to  Teatify  —  Bill  of 
Rights.— Jones  V.    State,    ISI   Ala.   63,  61 
So.     434.     See     (he     title     CRIMINAL 
LAW,   3   436,   vol.   4,   p.   295. 
9  437.  OBer  of  Proof. 

In  0«neral.— Sellers  v.  Sute,  7  Ala. 
App.  78.  61  So.  485.  See  the  title  CRIM- 
INAL   LAW,    S    537.    vol,    4,   p.   295. 

Neceaaity  of  Showing  Relevancy. — ^To 
make  erroneous  the  exclusion  of  evi- 
dence on  its  face  irrelevant,  its  relevancy 
should  be  shown  to  the  court.  McCon- 
nell  v.  State,  13  Ala.  App.  79,  69  So.  333. 

Proper  Admiaaion  of  Queation— Hate- 
liality  Explained  by  CouiiaeL — In  man- 
slaughter case,  it  appearing  that  the  kill- 
ing occurred  in  ■  fight,  and  that  de- 
ceased's 'broihcr  was  there  a  question, 
"Did  you  hear  Roscoe  (the  brother) 
make  any  threats  or  say  anything  as  he 
was  going  up  there?"  held  proper,  on 
explanation  by  counsel  of  materiality. 
Tittle  V.  State  (Ala.  App.),  73  So.  142. 

Proper  Exclusion  of  Queation — Mate- 
riality Not  ShotriL  —  In  manslaughter 
case,  it  appearing  that  the-  killing  oc- 
curred in  a  fight,  it  was  proper  to  sus- 
tain objection  to  question  what  de- 
ceased's brother  said  when  he  came  up 
with  a  knife  during  the  fight  and  made 
threat  against  accused,  since  the  ques- 
tion did  not  apprise  the  court  of  the 
materiality  of  the  answer  expected,  nor 
was  the  court  apprised  -of  this  fact  by 
counsel.  Tittle  v.  State  (Ala,  App.),  73 
So.  142. 

Same — Too  Indefinite. — OfEer  to  show 
what  "one  said  to  the  other"  held  too 
indefinite    to     render      conversation     be- 


tween defendant  and  third  person  be- 
fore the  kilting  admissible.  Ingram 
V.  Sute,  13  Ala.  App.  147,  fiS  So.  «7G. 

S  Btne— Queation  Too  GeneraL— A  ques- 
tion put  to  accused  by  his  counsel  to  state 
anything  further  he  might  have  to  state 
about  the  case  was  too  general.  Scott  c. 
State    (Ala.   App.),   13  So.    212, 

Same — Anawer  Not  Shown  to  Be  Rc> 
sponaive.— Error  could  not  be  predicated 
upon  the  exclusion  of  a  question,  where 
the  proof  offered  by  defendant's  coun- 
sel as  an  answer  would  not  have  been 
responsive.  Welsh  v.  State,  9  Ala.  App. 
4,   63    So.    685. 

Same  —  UatcfiaUty  Shown  Snbae- 
qoently. — There  was  no  error  in  exclad- 
ing  testimony  for  defendant  that  de- 
ceased was  in  the  habit  of  carrying  a  pis- 
tol, in  the  absence  of  an  offer  then  ta 
show  that  defendant  knew  of  such  habii, 
notwithstanding  subsequent  evidence 
thereof.  Glover  v.  State  (Ala.),  76  So. 
300. 

Same — Teitiinony  Not  Shown  to  Be 
Relevant. — In  a  prosecution  for  uxoricide, 
the  court  did  not  err  in  refusing  to  per- 
mit a  witness  to  testify  who  occupied 
the  room  with  decedent  on  the  night 
that  she  slept  in  a  certain  place;  the 
testimony  not  having  been  shown  to  be 
relevant.  Ragland  v.  State,  187  Ala.  S, ' 
65    So.    776. 

A  question  by  defendant's  attorney  to 
a  state's  witness  a^s  to  whether  she,  and 
a  witness  For  defendant,  and  a  third 
party  were  not  together  one  day.  and  if 
witness  did  not  request  the  third  party 
to  go,  as  she  had  something  to  say  to 
defendant's  witness,  was  irrelevant,  in 
the  absence  of  anything  connecting  it 
with  the  case.  Beiser  v.  State,  10  Ala. 
App.  SB.   6S   So.  312. 

Erroneoua  Excluaion  of  Questioa  — 
Counsel  Not  Permitted  to  State  Ex- 
pected Proof. — Sellers  v.  State,  7  Ala. 
App.  78,  61  So.  4BS.  See  the  title  CRIM- 
INAL  LAW,   §   437,   vol.   4.   p.  895. 

Purpoae  of    Teatimony. — Descrippo    v. 
State,  8  Ala.  App.  85,  62   So.  IIXH.     See 
the   title   CRIMINAL  LAW,  S  437.  vol 
4,  p.  395. 
§  4W.   Pforiaional    or    Conditional    Ad- 


Order  of  Proof.  —  Minto  v.  Sute, 
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Ala.  App.  300,  03  So.  376.     See  the  title 
CRIMINAL  LAW,  §  439,  vol.  4,  p.  396. 
i  MO.  Effect  of  Admlwion. 
3  UO  (!^)   In  General. 

Objections  to  a  preliminary  inquiry  to 
identify  a  paper  and  connect  accused 
with  it  was  properly  overruled,  though 
the  testimony  thus  developed  failed  to 
connect  defendant  with  the  paper. 
Moore  v.  State,  12  Ala.  App.  2*3,  67  So. 
789. 

j   MO    <1)    Restricdoa   to    Special    Pur- 
poK  in  GeneraL 

If  issues  on  trial  for  perjury  involve 
same  issues  litigated  on  trial  in  which 
perjury  is  alleged  to  have  been  i 
mitted,  any  evidence  admissible  in  first 
trial  is  competent  on  trial  for  perjury, 
but  where  indictment  for  perjury  relates 
10  subordinate  evidi;ntial  matter,  i 
should  be  limited  to  such  matter,  and 
res  gestx  of  fact  involved  in  issue.  Ji 
dan  V.  State  (Ala.  App.),  74  So.  864. 

Duty  of  Court,  —  In  prosecution  for 
perjuiy  by  having  sworn  falsely  in  t 
der  case,  judgment  in  such  case  being 
admitted  in  evidence  only  to  show  trial 
of  case,  and  not  tending  to  show  that  de- 
fendant swore  falsely,  the  court  should 
so  limit  the  use  of  the  evidence.  Jordan 
V.  State  (Ala.  App.),  74  So.  864. 
S  440  (If^)  Limiting  Effect  of  Impeacb- 
inc    Evidence. 

Bad  Character. — Evidence  of  bad  char- 
acter of  accused  offered  to  impeach  his 
testimony  should  be  limited  by  the  court 
to  that  purpose.  Mitchell'  v.  State,  14 
Ala.    A^p.    46,    70    So.    991. 

Where  accused  had  testified  in  hia  own 
behalf  and  produced  witness  as  to  his 
good  character,  it  was  not  error,  in  ab- 
sence of  request,  not  to  limit  impeach- 
ing testimony  to  accused's  impeachment 
as  witness.  Norris  v.  State  (Ala.  App.), 
75  So.  718. 
i  411.  Exclusion  of  Improper  Evidence. 

The  question  of  admitting  all  the  tes- 
timony of  a  witness,  and  then  excluding 
it,  is  addressed  largely  to  the  sound  dis- 
cretion of  the  trial  court.  Sherard  v. 
Stale  (Ala.  App.),  75  So.  721. 
S  US^/i.   Number  of  Witnesses. 

Although    state    had   examined    13   wit- 


nesses on  character,  and  accused  8,  ex- 
clusion of  testimony  of  another  char- 
acter witness  for  defendant  was  not  re- 
versible error.  Norris  v.  State  (Ala. 
App.),  75  So.  718. 
§  4M.  Election  between  Acts. 

See     generally     post,     INDICTMENT 
AND  INFORMATION. 
§  4M  <1)  Right  to  Compel  Election. 

Indictment  charging  but  one  offense, 
state  can  not  be  required  to  elect,  un- 
less evidence  of  more  than  one  offense 
is  offered.  Collier  v.  State  (Ala.  App.), 
78   So.  419. 

Offense  Consisting  of  Series  of  Acts. 
— When  the  offense  charged  is  one  which 
may  consist  of  a  series  of  acts,  but  one 
offense  has  been  committed,  and  no  oc- 
casion for  election  arises.  Boice  v. 
State,  10  Ala.   App.   100,  65  So.  B3. 

Attempt  to  Convict  of  Two  or  Hare 
Offenses.— Whenever  an  attempt  is  being 
made  to  convict  the  defendant  of  two  or 
more  offenses  growing  out  of  separate 
and  distinct  transactions,  the  court  will 
grant  a  timely  motion  to  require  the 
State  to  elect  or  .suffer  quashal.  Her- 
ring V.   State    (Ala.   App.),  75   So.  6*6. 

Assault  with  Glass  Jug  and  a  Stick. — 
In  prosecution  for  assault  with  a  weapon  ' 
where  the  evidence  showed  that  there 
was  but  one  difficulty,  and  that  accused 
was  the  aggressor,  and  that  he  struck 
the  prosecuting  witness  with  a  glass  jug 
and  then  with  a  stick,  it  was  not  error  to 
refuse  to  require  the  state  to  elect  as  to 
which  offense  it  would  seek  conviction; 
the  affidavit  charging  assault  both  with 
the  jug  and  the  stick.  Wall  v.  State 
(Ala.    App.),    77    So.    977. 

Joinder  Curing  Defect  in  Indictment. 
— Where  one  count  of  an  indictment 
contains  allegations  of  more  than  one  of- 
fense, and  the  joinder  is  intended  in  or- 
der to  meet  the  different  aspects  in 
which  the  evidence  may  present  a  single 
transaction,  the  court  will  not  interfere 
to  require  an  election.  Herring  v.  State 
(Ala.  App.).   T5  So.   646. 

EnA>ecclement  —  Failure  to  Show 
When  Honejr  Converted.  —  Where  evi- 
dence in  embezzlement  prosecution 
howed  that  immigration  commissioner 
had  cashed  several  checks   within  period 
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covered  by  indictment,  but  <lid  not  show 
exactly  when  money  was  converted,  the 
state  was  not  required  to  elect  on  which 
single  item  of  evidence  it  would  rely. 
Cowart  V.  State  (Ala.  App.),  75  So.  711. 

Keeping  ^f  IntOKlctt'oi  LiquAfB.. 
Where  the  state,  in  a  prosecution  for  il- 
legal keeping  of  intoxicants  for  sale,  in- 
troduced evidence  of  a  number  of  large 
shipments  of  intoxicants  to  accused,  it 
can  not  be  required  to  elect  as  to  which 
shipment  it  would  rely  on  for  conviction. 
Fletcher  v.  State,  12  Ala.  App.  S16,  67 
So.  631. 

Same  —  Proof  of  Various  Sales. — 
Where  a  count  charges  only  a  keeping 
for  sale,  the  proving  of  various  sales  is 
proper  to  prove  the  offense  charged, 
and  there  is  no  occasion  for  an  election. 
Barefield  v.  State,  14  Ala.  App.  638,  73 
So.  283. 

Sole  of  Intoxicating  Liquors. — Where 
the  indictment  charged  that  defendant 
sold,  offered  for  sale,  kept  for  sale,  or 
otherwise  disposed  of  prohibited  liquors, 
but  the  evidence  showed  only  one  trans- 
action and  one  offense,  there  is  no  oc- 
casion for  an  election.  Rogers  v.  State 
(Ala.   App.).   73   So.   994. 

Where  under  indictment  charging  il- 
legal sale  and  ofTering  for  sale  of  intox- 
icating liquors  both  the  sale  and  posses- 
sion were  proved  as  arising  from  a  sin- 
gle transaction,  it  was  not  error  to  re- 
fuse to  compel  the  state  to  elect.  Her- 
ring V.  State  (Ala.  App.),  75  So.  646. 

Where  there  is  only  one  count  in  an 
indictment  for  violation  of  the  prohibi- 
tion law,  the  state  may  be  required  to 
elect  which  transaction  it  will  rely  on 
for  conviction,  where  witnesses  testify 
to  several  sates  of  intoxicating  liquors. 
Joyner  v.  State   (Ala.  App.),  77  So.  78. 

Charges  of  Violations  of  Prohibition 
Laws  in  Alternative. — While,  under  Code 
1907,  S  7151.  single  count  of  an  indict- 
ment may  include  various  charges  of  vi- 
olations of  the  prohibition  laws  in  the 
alternative,  defendant  may  on  conclu- 
sion of  the  Slate's  evidence  require  an 
election.  Brooms  v.  Slate  (Ala.  App.), 
73  So.  691,  certiorari  denied  in  Ex  part; 
State,  197  Ala.  419.  73  So.  35. 

Where  an  indictment  count  charges,  in 
the    alternative,    the     sale,     keeping    for 


sale,  or  disposing  of  intoxicating  liqnori, 
the  state  may  be  required  to  elect  on 
which  charge  it  stands  at  the  clou  aC 
its  testimony.  Bare  field  v.  State,  14 
Ala.  App.  638,  73  So.  S93. 

Several  OSenaea  Charged  in  Alterna- 
tive—Warrick  V.  SUte,  8  Ala.  App.  Ml, 
63  So.  342.  See  the  title  CRIMINAL 
LAW,  §  445   (1),   vol.  4,   p.   398. 

Same  —  DemurrabiUtjr, — Under  Code 
1907,  g  7151,  permitting  an  altemativt 
averment  of  different  offenses,  an  in- 
dictment containing  alternative  allega- 
tions is  not  demurrable,  but  when  tbe 
evidence  is  all  in  and  two  or  more  of- 
fenses iiave  been  proved,  the  state  will 
be  required  to  elect.  Herring  v.  State 
(Ala.    App.),    75    So.   646. 

Same  —  Onl?  One  Convictian  nnder 
Coant.— Under  Code  1907,  §  7151,  provid- 
ing that  where  offenses  are  of  the  same 
character  and  subject  to  the  same  pun- 
ishment the  defendant  may  be  charged 
with  either  in  the  same  count,  in  the  al- 
ternative, only  one  conviction  may  be 
had  under  a  count.  Barefield  v.  State. 
14  Ala.  App.  638,  73  So.  393. 

Under  Laws  1909  (Sp.  Sess.)  p.  90,  E 
39|/^,  allowing  charges  that  defendant 
sold,  kept  for  sale,  etc.,  intoxicaliog 
liquors  to  'be  joined  in  the  same  count, 
in  the  alternative,  and  §  30,  authorizing 
several  counts  and  conviction  Dsdcr 
each,  only  one  conviction  may  be  had 
under  a  count.  Barefield  v.  State,  14 
Ala.  App.  638,  73  So.  393. 

Waiver  of  Election. — The  right  to 
compel  an  election  under  an  indictment 
charging  a  liquor  law  violation  may  be 
waived.  Barefield  *.  SUte,  14  Ala.  App. 
638,   73    So.   393. 

§  4M    (a>    What  Conatttutea   Election. 

Anawer  of  Witneaa  Not  Conatitnti^v 
Election. — An  answer  by  a  witness  for 
the  state  to  a  question  whether  he  had 
ever  bought  whisky  from  the  defend- 
ant, that  he  had  sent  his  son  to  defend- 
ant's father's  house,  and  the  boy  had  got 
the  whisky,  does  not  constitute  an  elec- 
tion by  the  state  to  rely  upon  the  sale 
to  the  boy  for  conviction,  and  the  pros- 
ecuting attorney  can  by  lepetition  of  bis 
question  elicit  testimony  that  the  wit- 
ness in  person  bought  the  whisky   from 
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the  defendant.  Slaten  v.  State,  10  Ala. 
App.   189,   S5    So.   es. 

State  Puticnlaruing  Specific  Situa- 
tion. —  Where  an  indictment  count 
charges  a  single  offense  and  the  state 
particularizes  a  specific  situation  in  de- 
veloping its  case,  it  tniKt  stand  upon  that 
and  can  not  later  rely  upon  another  state 
of  facts  for  conviction.  Bare  fie  Id  v. 
State,    14    Ala.    App.    638,    TS    So.    293. 

Seduction — Specific  Date  Alleged— Ad^ 
mitribility  of  Sobaequent  Acta. — Where 
prosecutrix  testified  that  ehe  was  se- 
duced on  a  specific  date,  this  constituted 
an  election,  and  evidence  of  subsequent 
acts  and  promises  should  not  have  been 
admitted  over  objection.  Herbert  v. 
State   (Ala.),   78    So.  3S6. 

K|^t  to  Second  Election.— Warrick  v. 
Sute.  8  Ala.  App.  3S1,  62  So.  342.  See 
the  title  CRIMINAL  LAW,  §  445  (2), 
vol.  4,  p.  288. 

S  iM.  Order  of  Proof  lo  Qeneral. 

As  to  order  o(  proof  of  conspiracy  and 
acts  and  declarations  of  conspirators, 
see  ante,  "Necessity  in  General,"  g  2(19 
(1).  As  to  review  of  discretion  of 
courts,  sec  post,  "Order  of  Proof,"  § 
7S9  (3). 

Alleged  admissions  of  defendant  were 
not  admissible  before  corpus  delicti  was 
proven,  even  if  a  proper  predicate  had 
been  laid.  Wiley  v.  State  (Ala.  App.). 
TS  So.    841. 

I  447.  Admiarion  of  Evidence  Dependent 
on  Preliminary  Proof. 

A«  to  offer  of  proof,  see  ante,  "Offer 
ol  Proof,"  !  437.  As  to  proof  of  conspir- 
acy as  preliminary  to  eviden.e  of  acts 
and  declarations  of  co-conspirators,  see 
ante,  "Preliminary  Evidence  as  to  Con- 
spiracy or  Common  Purpose,"  I  26B.  As 
to  proof  of  facts  confessed  as  predicate 
for  admission  of  confession,  see  ante, 
"Admissibility  in  General,"  g  339.  As  to 
proof  of  voluntary  character  of  confes- 
sion as  preliminary  to  introduction  of 
confession  in  evidence,  sec  ante,  "Pre- 
liminary Evidence  as  to  Voluntary 
Character,"  !  349i4. 

Evidence  Properly  Excluded.  —  In 
prosecution  for  murder,  where  purpose 
of     state,     in      showing     deceased     had 


secreted  whisky  about  defendant's  prem- 
ises, was  to  show  motive  for  killing, 
that  defendant  might  keep  whisky,  court 
properly  refused  to  permit  defendant  to 
go  into  explanation  as  to  how  whisky 
came  into  his  possession.  Hardaman  v. 
Stale  (Ala.  App.),  78  So.  324. 

Evidence  Brroneou^y  Admitted. — In  a 
homicide  case  it  was  error  to  permit  a 
state's  witness,  who  did  not  see  the  dif- 
ficulty, after  sUting  that  the  place  of  the 
difficulty  was  pointed  out  to  him  by 
other  witnesses,  to  testify  as  to  certain 
tracks,  as  tending  to  show  who  waa  the 
aggressor,  without  first  showing  by  the 
other  witnesses,  that  the  place  they 
pointed  out  was  to  their  knowledge  the 
place  of  the  difficulty.  Phillips  v.  State, 
11  Ala.  App.   15,  OS  So.  444. 

No  Overt  Act  Shown— Exclnaion  of 
Threata. — No  .evidence  >having  been  in- 
troduced that  the  deceased  had  com- 
mitted  any  overt  act,  it  was  not  error  to 
exclude  testimony  as  to  whether  witness 
had  heard  deceased  make  any  threata  of 
general  character  against  accused.  Pip- 
pin V.  Slate,  197  Ala.  813,  73  So.  340. 

S  44».  Scope  of  Evidence  in  Rebuttal. 

As  to  evidence  of  defendant's  good 
character,  sec  ante,  "Rebuttal  of  Evi- 
dence of  Good  Character,"  g  338.  As  to 
wihere  one  party  introduces  illegal  evi- 
dence his  adversary  may  rebut  it  by  tes- 
timony of  same  character,  see  ante,  "In 
General,"  §  243   (1). 

In  prosecution  for  murder  for  robbery 
of  cattle,  testimony  that  witnesses  had 
tried  to  buy  cattle  from  decedent,  and 
he  had  refused,  was  not  in  rebuttal  of 
defendant's  witness  disclaiming  knoivl- 
edge  34  to  how  decedent  regarded  his 
cattle.  Rikard  v.  SUte  (Ala.  App.),  73 
So.  S02. 

5  4S0.  AdmiMion  in  Rebottal  of  Evi- 
dence Proper  In  Chief. 
On  trial  for  murder,  testimony  of  a 
physician  as  to  the  direction  the  pistol 
Ibullet  followed  on  entering  decedientfs 
body  was  admissible  as  against  the  ob- 
jection that  it  was  brought  out  on  re- 
buttal examination  instead  of  on  direct 
examination.  Clayton  «.  Stale,  185  Ala. 
1'',    84    So.    76. 
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§  451.  Re-Opening  Cue  for  Fnrtber  Evi- 

S  4W.  In  QenenO. 

After  Party  Offerinc  Evidence  Hu 
Rested.— Sav&se  v.  State,  8  Ala.  App. 
33*.  B3  So.  999,  certiorari  denied  in  Ex 
parte  State,  1S4  Ala.  1,  63  So.  1006.  See 
the  title  CRIMINAL  LAW.  §  453,  vol. 
4,  p.  301. 
§  458.  After  Clo«e  of  Evidence. 

It  is  within  sound  discretion  of  trial 
court  whether  it  will  allow  defendant  to 
examine  witness  after  evidence  has 
closed.  Flowers  v.  State  <Ala.  App.),  73 
So.   126. 

(D)  OBJECTIONS  TO  EVIDENCE, 
MOTIONS  TO  STRIKE  OUT, 
AND    EXCEPTIONS. 

Ai  to  necessity  for  purpose  of  review, 
Bee  post.  "Evidence,"  §  683. 
S  4M.  Time  for  Objection. 

Objections  not  made  to  question; 
til  after  the  witness  answered  wen 
late.  Lawson  v.  State  (Ala.  App.),  76 
So.  411;  Rogers  v.  State  (Ala.  App.),  7S 
So.  264;  Miller  v.  State  (.Ma.  App.),  74 
So.  840;  Walling  v.  State  (Ala.  App.), 
TS"  So.  218,  certiorari  denied  in  Ex  parte 
Walling  (Ala.).  73  So.  1003;  Patton  v. 
State,  197  Ala.  180,  72  So.  401;  Inglis  v 
State,  13  Ala.  App.  1S4,  68  So.  963; 
Bailey  v.  State,  n  Ala.  App.  8,  65  So, 
432;  Gravett  t:  State.  11  Ala.  App.  211, 
65  So.  850;  Tillis  v.  State.  10  Ala.  App. 
16.  64  So.  527;  Smith  v.  State,  183  Ala. 
10,  63  So.  864;  Key  v.  State,  «  Ala.  App. 
2,  62  So.  335;  Farlow  v.  State,  7  Ala. 
App.    137,    61    So.    474. 

SpecnlatinK    on    Testimony.— A     party 

can  not  speculat.e  on  a  favorable  answer 
by  not  objecting  to  the  question  as  to 
the  good  characten  of  the  assaults  d 
party,  and  then  move  to  exclude  the  an- 
swer responsive  thereto.  McDaniel  v. 
State,  10  Ala.  App.  79,  64  So.  641;  Rob- 
inson V.  State,  8  Ala.  App.  435,  63  So, 
373.  See  the  title  CRIMINAL  LAW,  § 
*M,   vol.   4,   p.   303. 

Witness  Volunteering  Incompetent 
Testimony.— Allen  v.  State,  8  Ala.  App. 
22B.  62  So.  S71.  See  the  title  CRIMI- 
NAL  LAW.   §   458.  vol.    4,   p.   303. 

Question  Abandoned  and  Subsequently 
Asked    without    Objection.    —    Where    a 
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question  calling  for  a  confession  was  ap- 
parently abandoned  upon  objection  and 
after  the  confession's  voluntary  char- 
acter was  established,  it  was  received 
without  objection  except  one  made  after 
its  admission,  held  its  admissibility  wu 
not  raised  by  timely  objection.  Uarvia 
V  State  (Ala.  App.),  72  So.  588. 
%  4eo.  Sufficiency  and  Scope  of  Obla- 
tion. 

§  4M  (9>  General  or  ^wcific 

General  Rule— A  general  objection  to 
evidence,  no  grounds  being  stated,  was 
properly  overruled.  Carroll  v.  State  (.Ma. 
App.),  7fl  So.  717;  Carter  v.  Sute  (Ala, 
App.).  76  So.  468;  Malone  v.  State  (Ala. 
App.),  76  So.  489;  Hornsby  v.  State  (All. 
App.),  75  So.  637;  Patton  v.  Sute,  1»7 
Ala.  180,  72  So.  401;  Roden  v.  State.  13 
Ala.  App.  105,  69  So.  366;  West  v.  Sute, 
7  Ala.   App.   145.  62  So.   290. 

Under  Supreme  Conn  Rule.— A  gen- 
eral objection  to  a  question  asked  a  wit- 
ness held,  under  Supreme  Court  Rule  33 
(Code  1907,  p.  1527).  properly  overruled, 
Inglis  «.  State,  13  Ala.  App.  184.  69  So. 
583. 

Character—Defendant's  general  objec- 
tion to  evidence  of  bad  character  wis 
properly  overruled.  Rowlan  v.  State.  14 
Ala.  App,   17,  70  So.  953. 

On  general  objection,  where  the  char- 
acter of  defendant  was  in  issue,  charac- 
ter evidence  wilt  not  be  excluded  be- 
cause it  related  to  a  period  subsequent 
to  the  offense.  Drinkard  v.  State,  it 
Ala.  App.   184.  68   So.  593. 

The  transcript  of  defendant's  previooi 
testimony  offered  for  impeachment  held 
admissible,  where  only  generally  ob- 
jected to;  parts  thereof  being  compe- 
tent.    Patterson  v.  Stote,  191  Ala,  18.  « 

So.    997. 

Where  Evidence  Illegal  ivon  Its  Face. 

-A  general  objection  to  a  question  will 
avail  nothing  unless  the  testimony 
ought  to  be  elicited  is  patently  illegal 
ind  irrelevant.  Thomas  v.  State,  11  Ala. 
App.  85,  69  So.  963. 

Confestion  by  One  of  Joint  Defend- 
ints, — In  a  prosecution  of  joint  defend- 
mts,  a  confession  by  one,  being  admis- 
iible  at  least  against  that  one,  was  prop- 
erly admitted  in  evidence  over  a  geneni 
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objection  by  one  of  the  others.  Bos- 
Well  V.  Sutc,  9  Ala.  App.  23,  64  So.  188. 

Where  a  general  objection  was  made 
to  ■  mats  of  testiiDonjr,  the  admission  of 
(lie  testimonj'  is  not  error,  unless  no 
pin  of  it  was  admissible.  Gravett  v. 
State,  11  Ala.   App.  211,  65  So.  860. 

General  Objection  to  Threata  against 
Decedent  by  Joint  Defendant. — Harris 
V.  State,  177  Ala.  17,  59  So.  205.  See  the 
title  CRIMINAL   LAW,  S   460   (2),  vol. 

4,    p.    303. 

Inference  or  Conclusion  of  Witness. — 
West  V.  State,  7  Ala.  App.  145,  62  So. 
390.  See  the  title  CRIMINAL  LAW,  § 
160   (%),   vol.    4,    p.    303. 

Opinion  of  Unqualified  Witness. — Not- 
withstanding circuit  and  inferior  court 
rale  33  (Civ,  Code  1907,  p.  1S27).  it  is 
not  error  to  exclude  an  opinion  by  an 
unqualified  witness  for  the  accused, 
though  the  state  made  only  the  general 
objection.  Tarrant  v.  State,  12  Ala.  App. 
m,  67  So.  636,  certiorari  denied  in  Ex 
parte  Tarrant,  191  Ala.  664,  67  So.  lOlS. 

Opinion  of  Nonexpert.— Key  v.  SUte, 
8  Ala.  App.  2,  62  So.  935.  See  the  title 
CRIMINAL  LAW,  S  <60  (2),  vol.  4,  p. 
303. 

\  UO  (8)  Sutementa  of  Grounda. 
Asaignmcnt    of  Wrong    Objection. — If 

the  objection  assigned  to  evidence  was 
not  well  taken,  the  court  can  not  be  put  in 
error  for  admitting  the  evidence,  though 
it  was  subject  to  another  objection.  Har- 
well V.  State,  12  Ala.  App.  265,  68  So.  500. 

Perjur7  —  Presentation  of  Identity  of 
Record  of  Indictment — In  prosecution 
for  perjury,  where  objection  to  admission 
in  evidence  of  record  of  indictment  in 
case  in  which  perjury  was  alleged  to  have 
been  committed  was  general,  no  grounds 
'  being  stated,  question  of  identity  of  rec- 
ord was  not  presented,  Jordan  v.  State 
(Ala.  App.),  74  So.  864. 

Admission  of  Affidavit,  Warrant,  and 
Ketom  Together.— Patterson  v.  State,  B 
Ala.  App.  420,  62  So.  1023.  See  the  title 
CRIMINAL  LAW,  §  460  (3),  vol.  4,  p. 
304. 

Dying  Declaration — Objection  Inapt.— 
Where  a  dying  declaration  was  admissible 
unless  a  conclusion  of  a  witness,  its  re- 
ception in  evidence  was  correct;  the  ob- 
jection not  raising  that  ground  and  being 


§  UO  (4)  Scope  and  QuestionB  Raised. 

Waiver  of  Other  Grounds  by  Grounds 
Stated. — In  perjury  case,  an  objection  to 
evidence  on  the  sole  ground  that  defend- 
ant returned  to  the  hearing  and  corrected 
his  testimony  was  a  waiver  of  all  other 
grounds  upon  which  the  testimony  might 
be  excluded.  Carroll  v.  State  (Ala.  App.), 
78  So.  717. 

Hearsay — General  Objection. — General 
objection  to  evidence  waives  objection 
that  it  was  hearsay.  Minor  v.  State  (Ala. 
App.),  74  So.  98. 

Same — Sufficiency  of  "Inunaterial,  Ir- 
relevant, and  Inconqtetent" — General  ob- 
jection to  evidence  as  immaterial,  irrele- 
vant, and  incompetent  may  be  overruled, 
unless  it  is  manifestly  illegal  and  irrele- 
vant, and  incapable  of  being  rendered  ad- 
missible, Brannon  v.  State  (Ala.  App.), 
76  So.  99], 

S  MO  (S)  Evidence  Admias&le  in  Part. 

Dying  Dedantion. — Accused  can  not 
complain  of  the  admission  of  a  dying  dec- 
laration because  a  part  of  it  was  improper, 
where  other  portions  were  admissible,  and 
the  only  objection,  which  was  to  the 
whole,  was  not  well  taken,  Autrey  v. 
State.  190  Ala.  10.  67  So.  23T. 

Several  Queatioos  in  One— Objection  to 
Whole.— Minto  v.  State,  8  Ala.  App.  306, 
62  So.  376.  See  the  title  CRIMINAL 
LAW,  §  460  (5),  vol.  4.  p.  305. 

Official  stenographer's  certified  tran- 
script of  evidence  of  accused  on  a  former 
trial  being  competent,  an  objection  to  the 
transcript  as  a  whole  was  properly  de- 
nied,    Kelsoe  v.  State  (Ala.  App,),  73  So. 

AfRdavit,  Warrant,  and  Return  in  One 

Paper.— Patterson   v.    State.    8    Ala,    App. 
420,  63  So,   1023.     See   the  title   CRIMI- 
NAL LAW,  §  460  (5).  vol.  4.  p.  305. 
S  461.  Motion  to  Strike  Out. 
§  461  (1)  In  GeneraL 

Refusal  to  strike  out  testimony  of  a 
witness  unwilling  to  testify  that  a  signa- 
ture shown  him  looked  like  the  signature 
of  accused  on  motion  to  strike  out  his 
"opinion"  held  not  error,  there  being  no 
opinion  given.  Farnor  v.  State,  12  Ala. 
App.  123,  67  So.  633. 
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WitncH'  Sutetnent  Not  Rnponiive  to 
Qnution. — A  statement  by  a  witness  nol 
responsive  to  the  question  may  be  prop- 
erly excluded  on  motion.  James  v.  Stete, 
la  Ala.  App.  16,  67  So.  773. 

WitncH  Rep«atinE  Previous  Statement. 
—Error,  if  any,  in  permitting  a  witnes 
repeat  what  he  had  previously  stated,  was 
not  error  in  the  absence  of  motion  to  ex- 
clude the  previous  statement.  Rector  v. 
State,  11  Ala.  App.  333,  68  So.  857. 

Evidence  Shown  Incompetent  by  Croe*- 
Examination. — Brigman  v.  Stale,  8  Ala 
App.  400.  63  So.  880.  See  the  title  CRIM 
INAL  LAW,  S  481  (1),  vol.  4,  p.  308. 

Evidence  Affording  Buis  for  Inference 
of  Quilt — Where  the  evidence  in  a  prose- 
cution  for  violating  the   prohibition  I; 
was  sufficient  to  afford  a  basis  tor  an 
ference    of    defendant's    guilt,    the    coi 
properly  refused  to  exclude  the  evidence 
on  defendant's  motion;  the  sufficiency  of 
the  evidence  to  sustain  a  conviction  being 
for  the  jury.     Thomas    v.  State,  12  Ala. 
App.  393,  6S  So.  540. 

Purpose.— Smith  v.  State,  183  Ala.  10. 
62  So.  B64.  See  the  title  CRIMINAL 
LAW,  §  4B1  (1),  vol.  4,  p.  305. 

Rulings   on   Evidence.— Smith  v.   State, 
183    Ala.   10,  63    So.    864.     See  the    title 
CRIMINAL  LAW,  |  461    (1),  vol.  4,  p. 
309. 
S  Wl  (1^>  NeceMity  of  Motion. 

Where  accused  objected  to  the  question 
asked  a  witness,  but  made  no  objection 
to  the  answer,  nor  motion  to  exclude  the 
same,  the  error,  if  any,  is  waived  on  ap- 
peal. Miller  v.  State  (Ala.  App.),  74  So. 
840. 
9  Ml  (9)  Orounda  for 'Motion. 

Objection  to  Question  Propounded.— 
Bone  V.  State,  8  Ala,  App.  59,  62  So.  455. 
See  the  title  CRIMINAL  LAW,  %  461  (2), 
vol.  4,  p.  -306. 

Character- Hearsay  Brought  Out  on 
Croia-Exafflination.  —  Defendant  having 
put  his  character  in  issue,  and  a  witness 
having  qualified  on  direct  to  state  defend- 
ant's bad  character,  his  statement  on 
cross-examination  that  "they  accuse  him 
of  selling  and  drinking  whisky"  did  not 
render  his  testimony  subject  to  a  motion 
to  exclude.  Cranford  v.  State  (Ala.  App.), 
79  So.  274. 


§  Wl  (S)  Neceasity  of  Prenont  Objettioii. 

General  Role— Where  defendant  failed 
to  object  to  question  asked  witness  nntil 
question  had  been  answered,  he  wis  not 
entitled  to  have  answer  stricken  on  mo- 
tion. Malone  v.  State  (Ala.  App.),  75  So. 
469;  Machen  v.  §tate  (Ala.  App.),  7«  So. 
407;  Foote  v.  State  (Ala.  App.),  75  So. 
728;  Turney  v.  State  (Ala.  App.).  7S  So. 
726;  Hill  V.  SUte.  194  Ala.  11,  69  So.  141; 
Keeble  v.  State,  H  Ala.  App.  31,  70  So. 
971;  Roden  v.  State,  13  Ala.  App.  lOS,  6> 
So.  366;  Rivers  v.  State,  13  Ala.  App.  382, 
69  So.  387;  Lambert  V.  State,  13  Ala.  App. 
289,  69  So.  261;  Thomas  v.  State.  \l  Ala. 
App.  278,  68  So.  934,  certiorari  denied  in 
192  Ala.  690,  68  So.  1020;  Granberrr  v. 
State,  184  Ala.  S,  63  So.  975;  Sanders  •: 
State,  181  Ala.  35.  61  So.  3^6. 

Where  no  objection  to  tbe  competeitg' 
of  a  witness  was  made  before  he  stated 
that  marks  on  accused  were  made  by 
blood,  the  objection  by  motion  to  exclude 
was  too  late.  Lightner  v.  State,  19S  Ah. 
687.  71  So.  469. 

Discretion  of  Court— Allen  v.  Sute,  8 
Ala.  App.  238,  62  So.  971.  Sec  the  tille 
CRIMINAL  LAW,  g  461  (3).  vol.  4,  p. 
307. 

Question  AntidpatiBg  Answer.— Where 

question  asked  a  witness  gave  notice  of 
the  anticipated  answer,  and  the  defendant 
allowed  the  question  to  be  answered  with- 
objection,  his  motion  to  exclude  the 
evidence  was  properly  overruled.  Bailey 
V.  State,  183  Ala.  78,  63  So.  73. 

Queation  Calling  for  Illegal  EridencK— 

1  a  prosecution  for  murder,  the  state's 
counsel  asked  a  witness  the  question,  "Be- 
fore he  would  be  arrested,  he  would  die 
and  go  to  hell?"  Witness  answered,  "He 
said  it  was  not  his  whisky,  and  that  he 
would  die  and  go  to  hell  before  he  wat 
arrested."  Held,  that  the  court  properly 
overruled  a  motion  to  exclude  the  answer, 
e  no  objection  was  made  to  the  qnes- 
;  the  rule  being  that,  if  it  is  apparent 
that  illegal  testimony  will  result  from  i 
responsive  answer  to  a  question  asked, 
objection  must  be  interposed  to  the 
question.  Sharp  v.  State,  193  AU.  !S,  69 
So.  133. 

Hearsay  in  Reply  to  Proper  Qucetioa 
— State  held  not  precluded  frora  moving 
cclude  hearsay  answer  to  proper  qnes- 


ranvCOOgIC 


S461  (3)-466 


Crihinai.  Law 


tion  bj  its  failure  to  object  to  the  ques- 
tion.   Randall  v.  Sute.  14  Ala.  App.  132, 

T3  So.  214. 

Hotun  to  Exclude  Hade  after  Croaa- 
Ezaminatiott. — Motion  to  exclude  testi- 
mony of  a  witness  is  properly  overruled, 
where  no  objection  was  made  to  admis- 
sion of  the  testimony  and  the  motion  to 
exclude  was  not  made  until  after  his 
cross-examination.     James    v.     State,     14 

Ala.  App.   652,   72  So.  299, 

j  Ml  (4)  Evidence  Admiasible  in  Part. 

A  motion  to  exclude  all  of  a  witness' 
testimony  was  properly  denied,  where  it 
appeared  that  some  of  such  testimony  was 
admissible.  Turney  v.  State  (Ala.  App.). 
;s  So.  736. 

5  Ml  (S)  Evidence  Elicited  by  Paitr 
Moving  to  Strike  Out. 

Accused  can  not  secure  the  exclusion  of 
testimony  elicited  by  his  own  questions. 
Turney  v.  State  (Ala.  App.),  75  So.  726; 
Foote  V.  State  (Ala.  App.),  75  So.  788; 
Kfeble  v.  State.  14  Ala.  App.  31,  TO  So. 

971. 

f  4BS.  Effect  of  Failure  to  Object  or  Ex- 
cept 

As  to  exclusion  of  improper  evidence  by 
court,  see  ante.  "Exclusion  of  Improper 
Evidence,"  §  441. 

Failure  of  Counael  to  Hear  Queation. — 
Right  to  object  to  a  queation  calling  for 
incompetent  testimony,  held  waived  where 
no  timely  objection  was  made,  though 
counsel  for  accused  was  engaged  in  other 
matters,  and  did  not  hear  the  question 
propounded.      Lovelady    V.     State     (Ala. 

App.),   74    So.    734.       - 

No  Exception  to  Subaequmt  Admiiaion 
of  Evidence  Previously  Elxcluded. 
Where  defendant  rightfully  objects  and 
excepts  to  the  admission  of  a  paper  in  ev 
idence.  he  can  not  be  held  to  have  waivec 
the  error,  or  be  held  not  prejudiced,  be- 
cause the  paper  was  afterwards  admitted 
over  his  objection  on  the  same  grounds, 
but  to  which  he  did  not  reserve  an  ex- 
ception. Young  V.  State,  9  Ala.  App,  85, 
64  So.  171. 

(E)     ARGUMENTS    AND    CONDUCT 
OF  COUNSEL. 
As  to  conduct  of  bystanders,  see  ante, 
"Presence  and  Conduct  of  Bystanders,"  g 


439.  As  to  necessity  of  exceptions  to 
ruling  for  purpose  of  review,  see  post,  , 
"Review  of  Rulings  as  to  Arguments  or 
Conduct  of  Counsel."  g  697.  As  to  re- 
view of  questions  as  dependent  on  pre- 
sentation of  same  by  record,  see  post, 
"CondiKt  of  Trial  in  General,"  S  "<•.  As 
to  presumption  on  appeal,  see  post, 
"Conduct  of  Trial  in  General,"  §  751  (8). 

§  464.  Control  by  Court  in  General. 

Protection  of  Defendant  from  Prejudi-  - 
cial  Acts  of  Solicitor.— Simon  v.  State,  181 
Ala.  90,  61  So.  BOl.    See  the  title  CRIMI- 
NAL LAW.  S  464,  vol.  4,  p.  309. 

§  4«4^.    RepfM«ntatIon    of    Accused    by 
CounaeL 

Refusal  to  Allow  Motion  to  Exclude 
Evidence.— Refusal  to  allow  accused's  . 
counsel  to  move  for  exclusion  of  the 
state's  evidence  and  discharge  of  accused 
is  error.  Taylor  v.  State  (Ala.  App.).  72 
So.  557. 

Refusal  to  Allow  Argument  to  Juiy 
after  Waiver.— Where  defendant  has  af- 
firmatively waived  his  right  to  argue  to 
jury,  it  is  not  error  for  the  court  later  to 
decline  to  allow  him  such  argument.  Cole 
V.  State.  14  Ala.  App.  71.  71  So.  616. 

§  4«S.  Scope  and  Effect  of  Opening  State- 
ment 

For  the  Prosecution. — Evidence  that  the 
defendant,  after  his  arrest,  informed  the 
officer  where  the  goods  alleged  to  have 
been  stolen  were  concealed,  and  that  the 
officer  found  the  goods  at  that  place,  and 
that  previous  to  the  arrest  defendant  had 
some  of  {he  goods  in  his  possession,  and 
stated  first  that  he  bought  the  box  of 
hardware  from  a  negro,  and  afterwards 
that  he  look  the  box  of  hardware,  but  did 
not  break  open  the  box  car,  but  got  it  off 
the  platform,  justified  the  statement  by 
the  solicitor  in  his  preliminary  statement 
to  the  jury  that  he  expected  the  evidence 
of  the  state  to  show  the  defendant  had 
made  a  statement  voluntarily  and  freely 
at  the  police  station.  Summers  v.  State, 
14  Ala.  App.  16,  70  So.  951. 
§  464.  Presentation  of  Evidence. 

For  Prosecution. — Gibson  v.  State,  B 
Ala.  App.  36.  63  So.  895.  See  the  title 
CRIMINAL  LAW,  §  466,  vol.  4.  p.  310. 
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{  4Ml  linitinc  Scope  or  'Hme  of  Arc»- 

mcDt 
Burglary  —  Ft*e  Hinutea. — Limitation 
of  the  time  for  argument  to  jury  by  ac- 
cused's counsel  must  be  reasonably  exer- 
cised, and  limitation  in  trial  for  burglary 
to  five  minutes  was  an  abuse  of  discre- 
tion.    Taylor  v.  State  (Ala.  App.),  T!  So. 

ssr. 

Thirty* Five  Hinutea. — In  a  simple  case 
it  was  not  an  abuse  of  discretion  for  the 
court  to  limit  counsel's  argument  to  39 
minutes  a  side.  Hickey  v.  State,  IS  Ala. 
App.  143,  67  So.  732,  cited  in  note  in  Ann. 
Cas.  1917A,  720. 
i  469.  Sutemenn  as  to  Facts,  CoinnieDta, 

and  Argumenta. 
}  470.  —  In  CeneraL 

Undignified  argument  and  conduct  and 
anything  bordering  upon  familiarity  with 
jury  on  part  of  counsel  is  reprehensible 
and  unprofessional,  and  trial  courts  are 
charged  with  duty  not  to  permit  counsel 
to  indulge  in  such  character  of  argument 
and  conduct.  Bell  v.  State  (Ala.  App.), 
75  So.  181,  certiorari  denied  in  Ex  parte 
Bell  (Ala.),  76  So.  1. 

Improper  Statement  of  Solicitor. — In 
prosecution  for  illegally  selling  into> 
cants,  court's  ruling  permitting  statement 
by  solicitor,  in  closing  argument  to  jury, 
that  "they  were  marching  down  there  [re- 
ferring to  defendant's  place  of  business) 
every  Sunday  in  droves  to  buy  whisky," 
held  erroneous.  Flowers  v.  State  (Ala. 
App.),  73  So.  128. 

Proper  Statement  of  Solicitor. — Re^ 
marks  of  counsel  for  the  state  while  ad- 
dressing the  jury  held  within  the  bounds 
of  legitimate  argument.  Johnson  v.  State, 
13  Ala.  App.  UO,  69  So.  396.  certiorari  de- 
nied in  Ex  parte  State,  193  AU.  682,  69  So. 

1030. 

Same— Court  WouM  Set  Aside  Illegal 
Verdict — The  statement  of  the  prosecutor 
that  the  jury  might  rest  assured  that  if  it 
convicted  defendant,  and  it  was  shown  to 
the    court   that   the    verdict   was   not    i 
tained    by    the    law    and    the    evidence, 
would  be  the  duty  of  the  court  to  se 
aside    and    he     would    do    so    is     not 
proper    or   prejudicial.      Wright   v.    State 
(Ala.    App.),    72    So.    S64. 

Same — Defendant  Can  Appeal  if  Con- 
victed.— That  solicitor  in  his  argument  to 


jury  stated  that,  if  defendant  is  convicKd, 
he  can  appeal,  was  not  error.    Norris  v. 
Sute  (Ala.  App.),  75  So.  718. 
§  471.  Exhibits  and  lUustratioiii. 

In  prosecution  for  assault  with  intent  to 
murder,  solicitor's  argument  and  his  illus- 
tration as  to  how  the  defendant's  blow 
produced  wound  on  assaulted  party  htld 
proper,  where  not  without  support  in  ihe 
evidence.  Henderson  v.  State  (.Ma. 
App.).  72  So.   590. 

$  476. Hatters  Not  Sustained  by  Eri- 

dcnce. 

Argument  of  prosecuting  attorney  held 
not  justified  by  the  evidence.  Roden  c. 
State,  13  Ala.  App.  105,  69  So.  366. 

Appetite  of  Indian  for  Whiskey.— Sme- 
ment  of  solicitor  in  argument,  relative  lo 
the  appetite  of  an  Indian  for  liquor,  held 
erroneous  when  not  sustained  by  the  evi- 
dence. Irwin  V.  State  (Ala.  App.).  7i  So. 
701. 

Pickpockets  Infeating  Hotds  and  De- 
pots.— In  a  prosecution  for  larceny  from 
the  person,  it  was  proper  for  the  solicitors 
to  refer  in  argument  to  the  matter  o(  com- 
mon knowledge  that  pickpockets  infest 
hotels  and  depots  to  snatch  pocketbooks, 
basing  the  argument  on  the  jury's  obser- 
vation and  experience  as  men  possessed  of 
common  knowledge.  Lane  c.  Sute,  14 
Ala.  App.  40,  70  So.  982. 

Sale  of  Whisky  by  Another  in  Solidl- 
or'a  Presence. — It  was  error  to  refuse  to 
strike  statement  of  the  prosecuting  itwt- 
ney  in  argument  that  the  jury  may  hare 
heard  that  a  man,  which  he  did  not  say  "as 
accused,  drove  up  behind  a  store  in  the 
city  of  the  trial,  and  while  the  solicitor 
was  watching  sold  whisky  from  his  buggy, 
that  being  entirely  without  the  evidence. 
Strother  v.  State  (Ala.  App.).  72  So.  S66. 

Murder— Proprie^  of  Solicitor's  State- 
ment— In  a  prosecution  for  murder,  the 
state's  attorney  in  argument  to  the  jury 
said:  "Don't  you  think  ii  about  time  we 
are  calling  a  halt  in  the  country?  Don't 
you  think  there  has  been  enough  officers 
killed  in  this  country  by  outlaws,  and  it  is 
about  time  to  stop  them?"  Defendant  ob- 
jected to  this  "statement,"  but  made  no 
suggestion  that  the  court  instruct  the  jury 
to  disregard  it.  Held,  that  the  argument 
of  the  state's  attorney  being  proper,  the 
objection  to  the  statement  was  properly 
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overruled.     Sharp    v.  State,  193    Ala.  22, 

69  So.   122. 

}  Kt.  Comments    on    Evidence    or 

Witneuea. 

As  to    comments  on    evidence  or    wit- 
nesses by  judge,  see  ante,  "Comments  on 
Evidence  or  Witnesses,"  §  428. 
S  478  i%)  In  General. 

Propriety  of  SoUcttor's  Arguments. — In 
a  prosecution  for  larceny,  arguments  of 
solicitor  held  not  improper,  as  they  were 
comments  on  evidence  before  jury.  Rag- 
land  V.  State  (Ala.  App.),  75  So.  2B0,  mi. 

Immaterial  Evidence  Brought  Out  on 
Cross- Examination.— In  a  prosecution  for 
larceny,  where  defendant  on  cross-exami- 
nation of  a  witness  for  state  broug-ht  out 
fact  that  father  of  defendant  had  said  that 
his  son  and  brother  of  defendant  was  in 
penitentiary  for  stealing,  although  such 
evidence  was  not  material,  it  was  not  im- 
proper for  solicitor  to  refer  to  it  in  his 
argument,  and  court  did  not  err  in  over- 
ruling objection  to  such  argument.  Rag- 
land  V.  State  (Ala.  App.),  75  So.  280.  282. 
i  47«  (1)  Inferences  from  and  Effect  of 
Evidence  in  GeneraL 

Proof  of  Pact  Properly  Admitted.— 
Cranberry  v.  State.  182  Ala.  4,  62  So.  52. 
See  the  title  CRIMINAL  LAW.  §  476  (1), 

vol.  4,  p.  315. 

Malicious  Killing  of  Hog — Propriety  of 
Solidtor'a  Argument— On  a  trial  tor  the 
malicious  killing  of  a  hog,  the  argument 
of  the  prosecuting  attorney  that  accused 
had  offered  to  pay  for  a  hog.  and  inquir- 
ing why  he  had  done  so,  and  why  he  did 
not  explain,  and  calling  on  his  counsel  to 
explain  was  not  objectionable.  Merrill  v. 
State,  11  Ala.  App.  324.  65  So.  709,  cited  in 
note  in  Ann.  Cas.  1917D.  280. 
S  478  (7)  Forgery. 

Remark  of  solicitor  that  accused  picked 
up  a  little  negro  to  go  and  cash  a  forged 
check  held  not  such  a  comment  on  the 
evidence  as  the  court  was  required  to  ex- 
clude. Newsum  v.  State.  10  Ala.  App. 
124,  65  So,  87. 

i  478  <B)   Homicide. 

In  a  prosecution  for  murder  a  state- 
ment by  counsel  for  the  state  in  his  argu- 
ment that  a  witness  had  intimated  that 
defendant    had    admitted    going    to    the 


place  of  the  homicide  with  the  express 
purpose  of  murdering  deceased  was  er- 
ror. Gibson  V.  State,  193  Ala.  12.  69  So. 
S33. 

No  Evidence  Reflecting  on  Character 
of  Deceaaed. — Counsel  in  a  homicide 
case  may  not  state  that  there  is  no  evi- 
dence reflecting  on  the  character  of  de- 
ceased. Forman  v.  State,  190  Ala.  22, 
67   So.   583. 

Presumption  Defendant  Started  Ottt 
with  Pistol. — In  a  prosecution  for  hom- 
icide, argument  by  the  solicitor  that  the 
presumption  was  that  defendant  started 
out  that  morning  with  a  pistol  held  a 
justifiable  inference  from  the  evidence. 
Langham   v.    State,    12   Ala.   App.   46,   68 

So.     504. 

§  476   (11)   Violation  of  Uquor  Laws. 

The  solicitor  has  a  right  to  comment 
on  defendant's  testimony  that  the  one 
for  whom  he  was  transporting  the  liq- 
uor agreed  to  take  care  of  him.  Mo- 
ragne  f.  State  (Ala.  App.).  74  So.  862. 
§  476  (14)  CredibiUty  and  Character  of 
Witnesses. 

Statement  That  Witness  Told  tb« 
God's  Truth.— Hammock  v.  State.  7  Ala. 
App.  112,  61  So.  471;  S.  C.  8  Ala.  App. 
367.  62  So.  322,  cited  in  Ann.  Cas.  1916A, 
4i2.  See  the  title  CRIMINAL  LAW,  § 
476   (14).   vol.   4.   p.   318. 

§    478.    Comments    on    Failure    to 

Produce   Witnesses   or   Evidence. 

Witness    Equally    Accessible    to    Both 

Parties. — No     unfavorable     argument     of 

counsel  can  be  made  because  of  absence 
of  testimony  of  a  witness  equally  access- 
ible   to  both   parties.     Forman   v.    State, 

190   Ala.    22.   67    So.    583. 

Defendant's  Failure  to  Call  Witness  in 
Jail. — Argument  by  the  state  solicitor 
that  an  inference  should  be  drawn 
against  accused  because  he  failed  to  call 
a  witness  in  jail  is  objectionable.  Jack- 
son V.  State.  193  Ala.  36,  69  So.  130. 

§   479.  Comments  on   Character   or 

Conduct  of  Accused  or  Prosecutor. 
As  to  comment  on  character  of  wit- 
■sses,  see  ante.  "Credibility  and  Char- 
ter of  Witnesses,"  §  476  (14).  As  to 
taliatory    statement    and    remarks,    see 
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post,  "Reuliatory  Statements  and  Re- 
marks." S  484. 

Evidence  Juatifyinc  Commmt  on  Con- 
duct of  Acciued. — In  a  prosecution  for 
homicide,  held  that  the  argument  of  the 
state's  attorney,  "that  the  defendant  at 
the  time  of  the  killing  was  already  vio- 
lating the  law.  living  in  adultery  with 
the  deceased  as  his  concubine,"  held 
clearly  within  the  inference  of  the  evi- 
dence, and  not  improper  Smith  v.  State. 
197  Ala.    193,   72   So.   316. 

In  a  vagrancy  case  overruling  defend- 
ant's objection  to  prosecuting  solicitor's 
argument  that  defendant  associated  with 
certain  negroes  who  robbed  and  killed, 
and  that  defendant  got  proceeds  of  such 
crimes,  is  erroneous,  where  such  charges 
were  unsupported  by  evidence.  Wallace 
V.  State   (Ala.  App.),  75  So.  633. 

Evidence  Failing  to  Justify  SoUcitor'a 
Statement. — The  solicitor's  statement  in 
argument  to  the  jury  that  defendant  had 
stolen  2,000  pounds  of  copper  wire  within 
two  months  was  Improper,  where  evi- 
dence did  not  justify  remark.  McMick- 
ens  1'.  State  (Ala.  App.).  7S  Sa  626. 


Sympathy  or 


see  post,  *'Ap- 
Prejudicc,"    § 


i    401.    Appeals 

Prejudice. 

peals      to      Sympathy     < 
4M    (6). 

i  481   (1)  In  General. 

The  prosecuting  attorney  may  prop- 
erly argue  that  if  accused  was  guilty  he 
ought  to  he  convicted  and  that  it  is 
dangerous  to  society  to  turn  a  guilty  man 
loose.  James  v.  State.  U  Ala.  App.  652, 
72  So.   299. 

§  481  (S)  Reference  to  Fre^inency  of  Of- 
fenses and  Appeals  for  Enforcement 

Propriety  of  Solicitor's  Statement- 
Homicide.— Olden  V.  State.  176  Ala.  6. 
58    So.    307.      See    the    title    CRIMINAL 

LAW,   §   481    (2),  vol.   4,   p.   321. 

Same — Allowing  Slock  to  Run  at 
Large. — In  a  prosecution  for  allowing 
stock  to  run  at  large,  a  refusal  to  ex- 
clude a  statement  by  the  prosecuting  at- 
torney in  his  argument.  "If  you  turn  this 
man  loose,  it  will  be  a  license  for  all 
them  people  up  there  in  beat  24  to  turn 


their  stock  out,"  was  not  error.    BUlock 

State,  8  Ala.  App.  349,  63  So.  26. 
§  481  (S)  Appeals  to  Racial  PrejildiGei. 
Propriety  of  Solicitor's  Statement— 
Murder. — In  a  prosecution  for  murder, 
statement  of  solicitor,  "If  you  do  not 
hang  this  negro,  you  will  have  a  simi- 
lar crime  in  this  county  in  six  month!," 
was  improper  and  prejudicial,  being  an 
appeal  to  race  prejudice.  Moulton  v. 
State   (Ala.).  74  So.  454. 

Same— Violatitxi  of  Prohibition  I.aw. 
-In  a  prosecution  for  violating  the  pro- 
hibition law,  the  statement  of  the  solic- 
itor that  "you  must  deal  with  a  negro  in 
the  light  of  the  fact  that  he  is  a  negro, 
and  applying  your  experience  and  com- 
mon sense,"  was  improper.  Simmons  o. 
State,  14  Ala.  App.  103.  71  So.  979. 
3  484.  Retaliatory  Statements  and  Re- 
Right  to  Answer  Statements.— The  so- 
licitor  has  a  right  to  answer  sUtements 
made  by  defendant's  counsel.  Morsgne 
V.   State  (Ala.  App.).  74  So.  86S. 

Reply  in  Kind  to  Ari:ament  Going  be- 
yond Evidence. — Where  defendant  in  his 
argument  has  gone  outside  of  evidence, 
he  can  not  complain  if,  in  heat  of  argu- 
ment, state's  counsel  replies  to  him  in 
kind.  Newell  i'.  State  (Ala.  App.).  ^i 
So.  625. 
g   489.    Objections   and   Exceptions. 

As  to  necessity  for  purpose  of  review, 
see  post.  "Review  of  Rulings  as  to  Ar- 
guments or  Conduct  of  Counsel,"  £  *»7. 
Sufficiency— Where  Part  of  Statement 
Not  Objectionable.— Where  part  al  least 
of  a  statement  of  the  prosecutor  was  jus- 
tified by  the  evidence,  the  objection 
should  be  limited  to  that  part  unsup- 
ported by  evidence.  Carmichael  v.  State, 
197  Ala.  185,  72  So.  405;  KInsaul  v.  State. 
8  Ala.  App.  405,  62  So.  990.  cited  in  note 
in  Ann.  Cas.  1916A,  555.  See  the  title 
CRIMINAL  LAW,  §  485.  vol.  4,  p.  333. 
Waiver  of  Objection.- Where  defend- 
ant objected  to  part  of  the  solicitor's 
argument  because  not  based  on  the  evi- 
dence, whereupon  the  stenographic  re- 
port of  the  testimony  of  a  witness  was 
read,  and  defendant's  counsel  then  slid, 
"Go  ahead,"  the  objection  was  waiTtd. 
Belk  V.    State,    10   Ala.    App.   70.  64  So. 
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Ann.    Cas.    1916A, 


Fiilure  to  Move  for  MMtrial.— Simon 
V.  State.  181  Ala.  90,  61  So.  801.  See  the 
title  CRIMINAL  LAW,  §  485,  vol.  i.  p. 
333. 

i  tee.  Action  of  Court. 
S  4M  (1>  In  Gener»L 

Invroper  Sutemcnt  of  Solicitor  Cured 
by  Initractions. — Error  in  statement  of 
wlieitor,  "If  verdicts  in  the  past  had 
been  proper,  this  would  not  have  oc- 
toTred,"  held  cured  by  instructions. 
Rogers  v.  State   (Ala.  App.),  75  So.  264. 

Curing  Erroneous  Statement  of  Law 
br  Oral  Charge.— In  train-wrecking  trial, 
court's  overruhng  objection  to  errone- 
ous sutement  of  law  in  the  solicitor's 
argument  was  rendered  harmless  by 
court's  oral  charge,  which  thoroughly 
corrected  and  covered  the  erroneous 
tUtement.  Davis  v.  State  (Ala.  App.). 
TJ  So.  835. 

Ordering    Jury   Not   to   Consider    Im- 
proper   Ststement.— Statement    o(    soli< 
itor  on  trial   for  homicide,  that  "it   is 
horrible   thing  to  relate,"   held  rendered 
harmless  by  court's  repudiation  ■ 
an  improper  remark,  and  statement  that 
the  jury  would  not  consider  it.     Hill  v. 
State,  194  Ala.   11.  69  So.  941. 
3  4ae   <4H)    Comments   on  Evidence   or 
WitnCBses. 

Statement  of  solicitor  on  prosecution 
involving  the  intent  of  defendant,  that 
it  was  his  experience  that  these  Greeks 
and  their  interpreters  fix  up  the  testi- 
mony to  suit  themselves,  held  not  ren- 
dered harmless  by  court's  admonition  to 
disregard  it.  Cassemus  v.  State  (Ala. 
App.),  7S  So.  2flT. 

S  4M  («)  Appeals  to  Sympathy  or  Preju- 
dice. 

In  a  prosecution  for  murder,  solicit- 
or's remarks  in  his  opening  argument, 
"If  you  do  not  hang  this  negro,  you  will 
have  a  similar  crime  in  this  county  in 
six  months,"  held  not  cured  by  a  later 
charge  to  effect  that  jury  were  not  to 
consider  remarks.  M  out  ton  v.  Stale 
(Ala.),    74   So.    4S4. 


(F)     PROVINCE     OF     COURT     AND 

JURY  IN  GENERAL. 
§  488.  Questions  of  Law  or  of  Fact. 

488. QnestionB  of  Law  in  GeneraL 

Whether  Act  Lawful  or  Unlawful.— 
Spivey  v.  State.  7  Ala.  App.  36,  61  So. 
607.  See  the  title  CRIMINAL  LAW.  g 
489,   vol.   4,  p.   326. 

What  Were  Necessary  and  Material 
Allegations  of  Indictment.— Davis  v. 
SWte.  8  Ala,  App.  147.  62  So.  1037,  cer- 
tiorari denied  in  Ex  parte  Davis,  184  Ala. 
36,  63  So.  1010.    See  the  title  CRIMINAL 

LAW,  §  489.  vol.  4,  p.  335. 

Requested  charge  leaving  it  to  the  jury 

say  what  were  the  material  averments 
of  the  indictment,  and  whether  they  were 
proven  "as  required  by  law"  referred  a 
question  of  law  to  the  jury,  and  was 
properly  refused.  Harvey  V.  State  (Ala. 
App.).   73   So.   200. 

What  Are  Essential  Elements  of  Un- 
lawful Homicide.— Charge  that,  if  jury 
had  a  reasonable  doubt  of  any  essential 
element  of  unlawful  homicide,  they  could 
not  convict  defendant,  referred  a  ques- 
tion of  law  to  the  jury,  and  was  properly 
refused,  Harvey  v.  Sute  (Ala.  App.),  73 
So.  200. 

What  Are  Elements  of  JBelf- Defense. 
— MeGhee  v.  Swte,  178  Ala.  4.  59  So.  573. 
See  the  title  CRIMINAL  LAW,  3  489. 
vol.  4,  p.   325. 

A  charge  submitting  the  issue  of  what 
constitutes  self  defense  is  bad  as  submit- 
ting a  question  of  law.  Jennings  v.  State 
(Ala.  App.).  72  So.  690, 

A  requested  charge  to  acquit  if  the 
jury  have  a  reasonable  doubt  as  to 
whether  defendant  acted  in  self-defense 
is  properly  refused  as  referring  to  the 
jury  the  question  of  law  of  what  consti- 
tutes self-defense.  Henderson  v.  State, 
11   Ala.  App,   37.  6S  So.   721. 

In  a  murder  case,  an  instruction  that, 
if  the  jury  had  a  reasonable  doubt,  gen- 
erated by  all  the  evidence  in  the  case. 
as  to  whether  defendant  acted  in  self- 
defense,  they  should  acquit,  held  prop- 
erly refused,  as  submitting  a  question  of 
law.  Pounds  V.  State  (Ala.  App).  73 
So.  127, 

What  Constitutes  Practicing  Medi- 
cine.— In  prosecution  for  practicing  med- 
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icine  without  a  license,  instruction  held 
improper  as  submitting  to  the  jury  the 
question  of   law,  as  to  what  constitutes 

practicing  medicine.  Fealy  v.  Birming- 
ham  (Ala.   App,),  T3   So.  296. 


§  4S0,  Preliminary   or  Introductory 

Questions  of  Fact 
%  4B0  <1)    PreliminarT   Dctennination   of 

Existence  of  Conspiracy. 
Smith    V.    State,    8    Ala.    App.    187,    63 
So.  575.    See  the  title  CRIMINAL  LAW. 
I  490  (1),  vol.  4,  p.  32e. 
3  480  <2)   Determiiution    of    Voluntaiy 

Character  of  Confesaion. 
Question    for    Trial    Court. — Godau 
State.   179   Ala.    27,   60   So.   908.  cited 
notes  in  50   L,   R.  A.,  N.   S..   107B.   1081. 
1089.     See    the    title    CRIMINAL  LAW, 
I  490  (2),  vol.  i,  p.  327. 
9  4M   <i)    Coflfeasiona,  Admisaions,  and 

Declarations. 
Whether  confessions  or  admissions  are 
freely  and  voluntarily  made  is  matter  of 
law  for  the  court.     MachenV.  State  (Ala. 

Alip.),   76   So.    407. 

§  *»l.  Issues  of  Fact  in  Qeneral. 

Place  of  O&ense.— Where  three  shoats 
the  subject  of  larceny  disappeared  in  B. 
county,   and    were    found    in    defendan 
possession    about    a    mile    away   in 
county    with    marks    changed,    it    was 
question     for   jury     whether    crime     w 
committed   in   B.  county,  or  within  or 
fourth  of  a  mile  of  line  thereof.     Hoi 
ton  V.  State   (Ala.   App.),  7B  So.  415. 

Same. — Under  the  evidence  and  Code 
1907.  S  7229,  held,  that  whether  larceny 
of  an  animal  was  committed  in  the 
county  of  the  court's  jurisdiction  was 
for  the  jury.  Britton  v.  State  (Ala. 
App.),  74  So.  721. 

Same— State's  Evidence  Tending  to 
Show  Venue.— Where  the  state's  evi- 
dence tends  to  show  commission  of  the 
crime  within  the  court's  jurisdiction, 
venue  is  a  question  for  the  jury.  Brit- 
ton f.  State  (Ala.  App.).  74  So.  731. 

Same—Conflictinx  Evidence.  —  Under 
conflicting  evidence  as  to  venue  in  a 
prosecution  for  larceny  of  a  steer,  held, 
the  court  properly  refused  the  affirma- 
tive charge.  Britton  v.  State  (Ala. 
App.),  74  So.  721. 


§§  489^95  (1) 


M. Weight  and  Sufficiency  of  Ev- 
idence in  General. 


As  to  conflicting  evidence,  see  post, 
"Conflicting  Evidence."  §  500.  As  to  cred- 
ibility of  witnesses,  see  post.  "Cred- 
ibility of  Witnesses,"  §  496.  As  to  direc- 
tion of  verdict,  see  post.  "Direction  of 
Verdict,"  §  S04.  As  to  instructions  in- 
vading province  of  jury  to  determine 
weight  and  sufliciencv  of  evidence,  see 
post,  "Weight  and  Sufficiency  of  Evi- 
dence," §  514. 

See  post,  "When  Evidence  Affords  an 
Inference  Adverse  to  Accused."  S  SO*  (4). 
§  1M  (1)  In  GcneraL 

The  sufficiency  and  weight  of  the  evi- 
dence in  a  criminal  prosecution  is  a  ques- 
tion for  the  jury.  King  v.  Stale  (Ala. 
App.),  75  So.  693;  Quinn  v.  State  (Ala. 
App.).  74  So.  743;  Stout  v.  Sute  (Ala. 
App.).  72  So.  7«2.  writ  of  certiorari  denied 
in  73  So.  1003;  Brooks  v.  State,  8  All. 
App.  277.  62  So.  569. 

Propriety  of  Affirmative  Charge.  —  A 
general  affirmative  charge  in  defendant's 
favor  is  properly  refused,  where  there  is 
any  evidence  tending  to  show  guilt,  or 
affording  an  inference  of  guilt.  Quinn  v. 
State  (Ala.  App.).  74  So.  743;  Bell  v.  State 
la.  App.).  75  So.  181.  certiorari  denied 
in  Ex  parte  Bell  (Ala.).  76  So.  1;  Brown 
V.  State  (Ala.  App.),  73  So.  757,  writ  of 
certiorari  denied  in  73  So.  999;  Walling 
V.  State  (Ala.  App.),  73  So.  216,  certiorari 
denied  in  Ex  parte  Walling  (Ala.),  73 
So.  1003;  Turner  v.  State  (Ala.  App.),  73 
So.  S74;  Thomas  v.  State.  13  Ala.  App. 
278,  68  So.  584;  Moye  v.  State,  12  Ala. 
App.  137,  «7  So.  716;  Finney  v.  State,  10 
Ala.  App.  39,  65  So.  93;  Cheshire  v.  State, 
10  Ala.  App.  139,  64  So.  544. 

Same — Evidence  Supporting  Sute's  and 
Defendant's    Theory.— There    being    ex- 
tending to  support  the  state's  the- 
!  well  as  defendant's,  he  -was  prop- 
erly refused  the  affirmative  charge.    Brad- 
ley V.  State,  11  Ala.  App.  339.  66  So.  820. 
Same — Evidence     Prima     Fade     Over- 
coming   Presumption    of    Innocence.   — 
Wherever  the  evidence  is  such  as  prima 
facie   overcomes   the   presumption    of  in- 
nocence,   the    affirmative   charge     should 
be  denied.    Wilson  v.  State,  13  Ala.  App. 
58,  69  So.  295. 
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Seduction— ChaTfM  Invading  Province 
of  Jnr7.— Charges  thai  the  mere  fact  that 
accused  had  sexual  intercourse  with  the 
prosecutrix  does  not  warrant  a  convic- 
tion invade  the  province  .of  the  jury. 
Brand  v.  State,  13  Ala.  App.  390,  69  So. 
379. 

j  Wt  (S)   Confessions,    Admissions,    and 
Declarations. 

Admisuon  of  OwnBrBhip  in  Claim  Afii- 
dtvit— In  a  prosecution  tor  a  violation 
of  the  liquor  law.  the  weight  to  be  given 
defendant's  admission  of  ownership, 
contained  in  his  claim  affidavit  against 
the  property  seized,  held  for  the  jury 
upon  consideration  of  all  the  circum- 
stances, Coleman  v.  State,  10  Ala.  App. 
JM.  fli  So.  529. 

Defendant's  Statement  after  Deceased 
Hade  Threats.— Where  defendant's  state- 
ment in  the  absence  of  deceased  after 
deceased  had  made  certain  threats  \9  ad- 
missible as  res  gesta;,  the  probative  force 
thereof  is  still  for  the  jury,  depending 
on  whether  it  expressed  defendant's  hon. 
est  purpose  at  the  time,  and  whether,  il 
so,  such  purpose  was  not  changed  prior 

10  the  final  difficulty.     Maxwell,  v.  State. 

11  Ala.  App.  53,  «5  So.  733. 
I  «H  <4)  Corroboration  of  Accomplices. 

See  ante,  "Corroboration  of  Accom- 
plice." §  334. 

Sufficiency  of  evidence,  tending  to  con- 
nect accused  with  the  offense,  to  corrobo- 
rate his  accomplice,  is  for  the  jury.  Horn 
V.  State  (Ala.  App.),  72  So.  76B. 

On  a  trial  for  forBinpa  check,  evidence 
held  sufficient  to  make  a  question  for  the 
jury  as  to  accused's  guilt,  even  though 
the  jury  found  that  a  witness  for  the 
state  was  an  accomplice.  Newsunl  v. 
State.  10  Ala.  App.  124.  65  So.  87. 

Burglar;. — Where  accused's  father  tes- 
tified that  accused,  with  witness,  and  an- 
other boy,  on  the  night  of  the  burglary. 
went  in  the  direction  of  the  premises 
burglarized,  whether  the  witness,  as  an 
accomplice,  was  corroborated,  was  for 
the  jury.  Horn  v.  State  (Ala.  App.),  72 
So.  768. 

3  496. Credibility  of  Witnesses. 

As  to  instructions  invading  province  of 
jtiry  to  determine  credibility  of  wiwesBes, 


see    post,    "Credibility    of    Witnesses,"    { 

60B. 

§  4M  (1)  In  GeoeraL 

The  credibility  of  witnesses  is  for  the 

jury.     Quinn  v.  State  (Ala.  App.),  7*  So, 

743;   Stout  *.   State    (Ala.  App.),  72  So. 

of   certiorari   denied   in  73   So. 

1002;  Brooks  v.  State,  8  Ala.  App.  277,  68 

569;  Snead  *.  State,  7  Ala.  App.  118, 

61  So.  4T3. 

Witness  Related  to  Prosecntor.— Where 

ilationship  to   the  prosecutor  is  shown 

to  establish  bias  of  a  witness,  the  weight 

be  given  thereto  is  for  the  jury.   Mur^ 

y  V.  State,  13  Ala.  App.  175,  69  So.  354. 

4M  (i;^)  Accomplices. 

Whether  WOtness  Was  Accomplice.  — 

Where  there  is  doubt  whether  a  witness 

is   an   accomplice,   and   the    testimony   is 

susceptible  of    different  inferences,    such 

question    is  for    the    jury,  and  not    the 

court.     Horn  v.  State  (Ala.  App.),  72  So. 

768. 

Same— Propriety  of  Refusal  of  Affirma- 
tive Charge.— Where  the  only  evidence 
connecting  accused  with  the  offense  was 
that  of  his  alleged  accomplice,  the  affirm- 
ative charge  was  properly  refused  if  it 
did  not  clearly  appear  that  such  witness 
was  an  accomplice.     Moore  v.  State  (Ala. 

App.),   73   So.  598. 

Same— Propriety  of  Deciding  Questions 
as  Hatter  of  Law.— On  trial  for  forging 
a  check,  question  whether  boy  who  pre- 

ited  the  check  to  the  bank  and  was 
jointly  indicted  with  accused  was  an  ac- 

•mplice  held  for  the  jury,  and  the  court 
properly  declined  to  decide  as  a  matter 
of  law  that  he  was.     Newsum  *.  State,  10 
Ala.  App.  124,  65  So.  87. 
§  4M.  —  Uncontroverted  Evidence. 

See  post,  "Of  Conviction,"  §  ■604  (5). 

Propriety  of  Refusing  Defendant  Af- 
firmative Charge. — Court  erred  in  refus- 
ing defendant  affirmative  charge,  where 
evidence,  which  was  without  conflict, 
would  not  support  judgment  of  convic- 
tion. Condry  v.  State  (Ala.  App.),  76 
So.  476.  ' 

Unlawful  Sale  of  liquors  —  General 
Charge  for  Sttte.— In  a  trial  for  unlaw- 
ful sale  of  liquors,  where  defendant  in- 
troduced  no   evidence,  and   the   only   in- 
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ference  from  the  sute's  evidence  was 
that  of  defendant's  guilt,  the  general 
charge  for  the  state  held  not  error.  Cole 
V.  State,  14  Ala,  App,  71,  71  So.  «ia. 

Where  accused  ihot  deceased  and  notli- 
ing  augKe«ted  a  lack  of  malice,  the  court 
properly  directed  the  jury  to  find  accused 
guilty  of  murder,  jf  they  beUeved  the  ev- 
idence beyond  a  reasonable  doubt,  War- 
ren V.  State,  197  Ala.  313,  72  So.  M4. 
I  4M.  ——  Inferencea  from  Evidence. 

As  to  instructiona  invading  province 
of  jury,  see  post,  "Inferences  from  Evi- 
dence," S  SlO- 

The  inferences  from  the  evidence  are 
for  the  jury.     Stout  v.  Sute  (Ala.  App.), 

72  So.   76S,    writ  of  certiorari   denied  in 

73  So.  1002. 
Propriety      of      Refuaing      Afannativ« 

Charge  (or  Defendant.— Where  the  evi- 
dence not  only  carried  inferences  of 
guilt,  but  was  strong  enough  to  carry 
conviction  to  the  minds  of  the  jury,  the 
general  affirmative  charge  was  properly 
refused.  Thomas  v.  State  (Ala.  App.), 
72  So.  688. 

Where  ■  there  was  evidence  which,  if 
believed  toy  the  jury,  was  sufficient  in  its 
inferences  to  overcome  prima  facie  the 
presumption  of  innocence,  the  general 
affirmative  charge  for  defendant  was  prop- 
erly refused.  Benjamin  v.  State.  12  Ala. 
App.  J48,  67  So.  792;  Bonner  v.  State,  8 
Ala.  App.  236,  63  So.  337.  See  the  title 
CRIMINAL  LAW,  §  499,  vol.  *.  p.  330. 

§  BOO. Conflicting  Evidettce. 

■General  affirmative  charge  is  properly 
refused  in  the  face  of  conflicting  evi- 
dence. Strother  *.  State  (Ala.  App.).  72 
So.  566;  McDaniel  V.  State.  10  Ala.  App. 
79.  64  So.  64i;  McWhorter  v.  State.  9  Ala. 

App.  70,  64  So.  158. 

Carnal  Knowledge  of  Girl  luder  ISl— 

In  a  prosecution  for  carnal  knowledge  of 
a  girl  under  18  years,  evidence  being 
conflicting,  the  affirmative  charge  held 
correctly    refused.     Mayo    v.    State    (Ala. 

App,),    73    So.   141. 

Where  Conflict  Made  by  Teatimony  of 
Defendant  and  Wife.— A  general  affirma- 
tive charge  can  not  be  given  in  favor  of 
the  state  where  the  testimony  of  defend- 
ant and  his  wife  makes  a  material  con- 
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flict  in  the  evidence,  in  which  case  it  is 
for  the  jury  to  determine  the  weight  of 
the  evidence.  Brown  v.  State  (Ala.  App.), 
74  So.  394. 

Defendant's  Chriatian  Name  to  Gnnd 
Jnry  Unknown.— Axelrod  v.  SUte.  7  Ala. 
App.  91.  60  iSo.  959.    See  the  title  CRIM- 
INAL LAW.  S  BOO.  vol.  4,  p.  330. 
S  Wl.  Extent  of  Ptmlahment. 

The    question    of    proper    punishment 
within    statutory    limitations    after    con- 
viction is  a  matter  for  the  court.    Norris 
V.  State  (Ala.  App.).  74  So.  394. 
§  SOS.  Demurrer  to  Evidence. 

Pro^ety— To  Teat  Sufficiency  of  E»i- 
dence.— A  motion  to  exclude  the  state's 
evidence  and  discharge  accused  is  a  proper 
method  of  testing  the  sufficiency  of  the 
evidence.  Taylor  v.  Sute  (Ala.  App.). 
72  So.  557. 

SMie^-State  Not  Making  Prima  Fade 
Caae. — In  criminal  cases  a  motion  to  ex- 
clude the  evidence  is  proper  where  sute 
has  not  made  a  prima  facie  case.  Wallace 
-  State  (Ala.  App.).  75  So.  633. 

Swne— Venue  Not  Proven.— A  motion 
made  by,  accused  after  the  proseculioo 
had  offered  the  evidence  in  chief  and 
rested  to  exclude  the  evidence  on  the 
ground  that  the  venue  had  not  been 
proven  was  appropriate  and  timely.  Brit- 
ton  V.  Sute  (Ala.  App.),  74  So.  721. 

S  KH.  Direction  of  Verdict. 

directing  verdict  on  conflicting 
evidence.  $ee  ante.  'Conflicting  Evi- 
dence." §  SOO.  As  to  directing  verdict  or 
declaring  law  if  jury  believe  evidence,  see 
post,  "Directing  Verdict  or  Declaring 
Uw  if  Jury  Believe  the  Evidence."  §  514 
(5).  As  to  directing  verdict  or  declaring 
if  jury  believe  facts,  see  post,  "Directing 
Verdict  or  Declaring  Law  if  Certain 
Facts  Are  Found."  g  514  (6). 


§  Mi  <l)  In  GeneraL 
Where  defendant  refused  to  rest  his 
ise  at  close  of  plainriff's  evidence,  no 
duty  rested  on  the  court  to  give  an  aflirra- 
ative  charge  because  the  ordinance  on 
which  the  conviction  was  sought,  had  not 
been  introduced  in  evidence.  Roe  i'. 
Tuscaloosa,  IS  Ala.  App.  614,  67  So   84S 
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S  KM  (B>  Of  Acquittal. 

Proprietjr  —  Crime  Committed  More 
thin  IS  Months  before  Indictment'— 
Where,  on  trial  for  petit  larceny,  it  ap- 
pears that  the  crime  was  committed  more 
than  13  months  before  indictment,  it  is 
error  to  refuse  the  general  affirmative 
charge;  circuit  court  rule  3«  that  the 
Mart  will  not  be  put  in  error  for  refus- 
ing the  general  charge  on  failure  of 
proof,  etc.,  not  applying.  Enlow  v.  State 
(Ala.  App.),  72  So.  671. 

Same  —  Evidence  Circumstantial  and 
Not  Inconsistent  with  Innocence. — Where 
the  evidence  was  entirely  circumstantial. 
and  not  inconsistent  with  innocence,  or 
suRicient  to  overcome  the  presumption  of 
innocence,  the  general  affirmative  charge 
should  have  been  given.  Starfces  v.  State, 
11  Ala.  App.  2«8,  64  So.  1«B. 

Propriety  of  Refusal'— Invadinc  Prov- 
ince of  Jury- — Affirmative  charge  held 
properly  refused  as  invasive  of  province 
of  jury.  Rogers  v.  State  (Ala.  App.),  75 
So.  264.      ■ 

Same— Evidence  Sufficient  to  Sustain 
Ccmviction.  —  Where  the  evidence  was 
sufficient  to  sustain  a  conviction, 
court  jproperly  refused  an  affirmative 
charge  requested  toy  defendant.  Turney 
V.  State  (Ala.  App.),  75  So.  726. 

Same  —  Evidence  Connecting  Accused 
with  Crime. — The  general  charge  for 
cused  was  properly  refused;  there  being 
sufficient  evidence  to  connect  him  with 
the  crime.  Chappell  v.  State  (Ala.  App.); 
73  So.  134. 

Same — Evidence  Affording  Inference 
Adverse  to  Accosed. — General  affii 
five  charge  can  not  be  given  when 
dence  affords  inference  adverse  to 
cused  who  requests  it.  Suttles  v.  Stale 
(Ala.  App.),  74  So.  400. 

Same— Accnied  at  Least  Guilty  of  An- 
other   Offense. — In   a  prosecution    under 
Code  1907,  g  73Be,    prohibiting  abuse    of 
any  person  -with  intent  to  force  a  con 
sion  or  consent  to  his  leaving  the  vi 
ity,    requested   charges   requiring    an 
quittal  were   properly  refused  where 
cused  was  at  least  guilty  of  assault  and 
battery.     Love   v.   State    (Ala.  App.),   75 
So.  189. 


§  MM  (4)  When  Evidence  Affords  an  In- 
ference Adverse  to  Accused. 

Propriety  of  Refuung  General  Cbarga, 
-Refusal  of  an  affirmative  charge  for 
defendant  is  not  error,  where  there  was 
the  case,  from  which  guilt 
could  be  inferred,  sufficient  prima  facie 
the  presumption  of  inno- 
Bryant  v.  State,  13  Ala.  App. 
208,  68  So.  704;  Bush  v.  State,  12  Ala. 
App.  260,  67  So.  847;  Fulton  v.  State,  8 
Ala.  App.  B57.  68  So.  9S9;  Bartlett  v. 
State,  7  Ala.  App.  85,  60  So.  958. 

Same— Violation    of  City    Ordinance. — 

I  a  prosecution  for  violation  of  a  city 
ordinance,  where  the  evidence  afforded 
n  inference  that  defendant  was  guilty, 
he  refusal  of  the  court  to  give  the  affirm-, 
itive  charge  for  him  was  not  error.  Roe 
'.  Tuscaloosa,  12  Ala.  App.  814,  97  So. 
«45. 
§  8M  (fi)  Of  Conviction. 

Propriety— Venue  Not  Proven.  —  In 
prosecution  for  larceny,  where  there  was 
no  evidence  that  the  offense  was  com- 
mitted in,  the  county,  affirmative  charge 
for  state  was  erroneously  given,  despite 
Circuit  Court  Rule  of  Practice  35  (175 
Ala.  xxi).  Thomas  v.  State  (Ala.  App.>, 
72  So.  866. 

Sam^-Undispnted  Evidence  and  De- 
fendant's Admissioos  Showing  Gnilt.  — 
Where  the  undisputed  and  direct  evi- 
dence, as  well  as  the  defendant's  own 
admission,  shows  that  he  was  guilty  of 
the  offense  charged,  the  court  can  not 
be  put  in  error  for  giving  the  general 
charge,  with  proper  hypothesis,  requested 
by  the  state  against  the  defendant.  Rog- 
ers V.  State  (Ala.  App.),  73  So.  994. 

Oral  Affirmative  Charge  Given  on  Oral 
Request— Under  Code  1907,  §§  5382,  5364, 
an  oral  general  affirmative  charge  in  be- 
half of  the  state  given  on  oral  request, 
being  on  effect  of  evidence,  held  errone- 
ous. Brown  v.  State  (Ala.  App.),  74  So. 
394. 

5  BOS.  Instructions  Invading  Province  of 
Jury. 

§  606. Authority  to  Instruct  in  Gen- 
eral. 
Propriety  of  Refusal. — A  charge  invok- 
ing the  court  to  invade  the  jury's  prov- 


Diomzeaov  Google 


730 


ince  was  properly  refused.  Tucker  *. 
Suie  (AU.),  73  So.  389;  Hov/ell  c  Sute, 
10  Ala.  App.  1,  64  So.  522;  Bone  v.  SUte, 
8  Ala.  App.  99.  ft2  So.  495. 
§  60e^. Comments  on  Pacta  or  Evi- 
dence. 

An  instruction  invading  the  province, 
of  the  jury  is  properly  refused.  Whi;< 
V.  State,  19S  Ala.  6S1,  71  So.  *S2. 

Setf-Defense.   —    Instruction     on     self 
defense  in  prosecution    for  murder    held 
not  to  invade  the  province  of  jury.  White 
V.  State.  1»S  Ala.  681,  71  So.  4SS. 
§  006. Credibility  of  VntncHes. 

As  to  assumption  as  to  credibility,  see 
post,    "Credibility    and    Impeachment    of 
Witnesses,"  §  512   (8).     As  to ' necessity, 
requisite   and    sufficiency  o(   instructions, 
see    post,    "Credibility  of    Witnewes,"  S 
S33.     As  to  application  of  instructions 
case,    see   post,    "Credibility   of  Witn 
ses."  §  958  (IS). 
S  sps  <1)  In  General. 

Instruction  that  if  the  witnesses  for 
the  state  and  those  for  the  defendant 
arc  of  equal  credibility,  and  those  of  de- 
fendant are  corroborated,  the  jury  may 
look  to  that  fact  in  determining  whether 
defendant  is  guilty  beyond  all  reasonable 
doubt  is  properly  refused,  as  invading  the 
province  of  the  jury.  Strother  v.  State 
(Ala.  App.),  72  So.  5M. 
§  CM  <$!^)  Interest  or  Bias. 

Argumentative  Instruction.  —  An  in- 
struction as  to  right  of  the  jury  to  look 
at  the  interest,  bias,  and  kinship  with 
decedent  of  state's  witnesses  held  argu- 
mentative. Roden  V.  State,  13  Ala.  App. 
105,  «9   So.  366. 

Instructions  as  to  WeiKht  of  Partlcu- 
Isr  Witness'  Testimonj.  —  The  court 
could  not  instruct  as  to  the  weight  to  be 
given  the  evidence  of  a  particular  wit- 
ness should  they  find  that  he  held  malice 
toward  accused.  Adams  v.  State,  9  Ala. 
App.  88,  64  So.  371,  certiorari  denied  in 
Ex  parte  Adams,  187  Ala.  10,  65  So.  514. 

Malice  of  One  Witness  As  Affecting 
All  Evidence. — A  request  to  charge  that 
if,  after  considering  all  the  evidence,  the 
jury  believed  that  a  certain  witness  ex- 
hibited malice  toward  accused  they  might 
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disregard  the  evidence  was  properly  re- 
fused. Adams  v.  State,  9  Ala.  App.  »», 
84  So.  371,  certiorari  denied  In  Ex  parte 
Adams,  1B7  Ala.  10,  as  So.  SH. 

§  508  <S)  Effect  of  Willful  Falsehood. 

Charge  that,  if  any  witness  willfullj 
swears  falsely  jury  "must"  disregard  hiJ 
testimony  entirely,  was  properly  refuscil, 
because  there  is  no  law  requiring  that 
they  "must"  do  so.  Butler  v.  Stat*  (Ala. 
App.),  77  So.  72. 
%  M». CredibiUty  of  Accused. 

As  to  necessity  and  sufficiency  oi  in- 
struction, see  post,  "Credibility  ol  Tt!- 
timony  or  Statement  of  Accused"  !  Hi- 

An  instruction  as  to  credibility  of  de- 
fendant held  properly  refused  as  invad- 
ing the  province  of  the  jury,  Bullington 
V.  State,  13  Ala.  App.  61,  69  So.  31B. 

Interest  in  Result.  —  Court's  on! 
charge  that  in  considering  defendaat'i 
testimony  jury  must  look  to  fact  he  was 
defendant,  was  invasive  of  jury's  prov- 
ince, and  improper.  Adams-  v.  State 
(Ala.  App.),  7S  So.  641;  Swain  v.  Slate,  I 
Ala.  App.  26,  63  So.  446. 
§  SIO.  — '      Inferftnces  from  Evidence. 

See    post,   "Inferences    from    Evidence," 
I  530  (7). 
§  610  <1)  In  General. 

A  request  to  charge  held  properly  re- 
fused as  invading  the  province  of  the 
jury.  Rector  v.  State,  11  Ala.  App.  333, 
66  So,  S57. 

Circumstantial  Evidence.  —  Instruction 
I  to  inferences  to  be  drawn  from  cir- 
cumstantial evidence,  and  other  instruc- 
tions, were  properly  refused,  as  invading 
province  of  jury.  Lawson  v.  State  (Alt. 
App.),  76  So.  411. 

S  610  <S)  Intent  and  Malice. 

A  requested  instruction  that,  where  the 
ttending  circumstances  of  the  killing  ut 
shown  in  detail,  if  some  of  the  circum- 
tend  to  disprove  the  presence  oi 
purpose  to  kill,  the  mere  fact  that  death 
was  caused  'by  the  use  of  a  deadly  weapon 
does  not  raise  the  presumption  of  malice, 
but  the  question  of  whether  or  not  miUcc 
existed  must  be  determined  from  all  tbc 
facts  and  circumstances  in  the  case,  in- 
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nded  the  province  of  the  jury,  and  was 
misltading.     De  Wyre  v.  State,  190  Ala. 
1,  67  So.  577. 
g  SIO  <«)  Flicht 

As  to  requisites  and  sufficiency  of  in- 
structions, see  post,  "Flight  or  Surren- 
der," I  aa«  (10). 

On  evidence  in  prosecution  for  rob- 
btry,  held,  that  question  of  flight  was  for 
the  jury,  so  that  requested  charges  that 
jury  could  not  find  flight  from  the  con- 
sciousness of  guilt  or  desire  to  escape  ar- 
rest, etc.,  were  properly  refused.  Ware 
r.  State.  12  Ala.  App.  101,  67  So.  793. 
g  SIS.  Assumptions  As  to  Pacts. 

See  ante.  "Inferences  from   Evidence," 
$  510.     As   to  instructions  ignoring  evi- 
dence,    see    post,     "Assumption    as     to 
Ficts,"  §  SS9  (a). 
S  ill  (1)  In  General. 

General  Rule.< — Instructions  which  as- 
sume as  true  facts  which  are  for  the 
jury's  determination  are  properly  refused. 
Parker  v.  State,  7  Ala.  App.  9,  80  So.  99S; 
Underwood  v.  State.  179  Ala.  9,  60  So. 
812;  Brooks  v.  State.  8  Ala.  App.  377,  62 
So.  569;  McGhee  v.  State,  178  Ala.  4,  5B 
So.  B73;  Reid  f.  State.  181  Ala.  14,  61  So. 
324. 

Charge  Assuminc  Question  as  Hatter 
of  Law. — Brooks  v.  State.  8  Ala.  App, 
!7T,  62  So.  569.  See  the  title  CRIMI- 
NAL LAW.  g  512  (1).  vol.  4.  p.  340. 

Charge  that  Rock  Is  Deadlj'  Weapon. 
—Where  the  evidence  as  to  the  rock  and 
the  circumsUnces  of  its  use  by  defend- 
ant's adversary  makes  the  question  of 
ils  being  a  deadly  weapon  one  for  the 
jury,  a  charge  that  it  is  a  deadly  weapon 
is  properly  refused.  Hall  v.  State,  11 
Ala.  App.  95.  65  So.  437. 

i  Sit  (S)  IiutmctionB  Agauming  Facta  in 
QeneraL 

The  Rule. — Instructions  assuming  as  a 
fact  a  matter  which  was  for  the  jury  arc 
properly  refused.  PoHard  v.  State,  13 
Ala.  App.  82,  68  So.  494;  Bone  v.  State, 
13  Ala.  App.  5,  68  So.  702. 

Diapnted  Fact — A  charge  whkh  as- 
sunes  a  fact  in  dispute  is  properly  re- 
fused. Prater  v.  State,  193  Ala.  40,  69 
So.  S39. 


ABBuiiii>tion  Wife  Has  Present    Heana 

of  Snb^tence.— Grantland  v.  State,  a 
Ala.  App.  319.  92  So.  470.  See  the  title 
CRIMINAL  LAW,  §  S12  (2),  vol.  4,  p, 
340. 

Condition  of  Affairs  Preaended  by  Case. 
—Johnson  V.  State.  8  Ala.  App.  207,  «8 
So,  328.  See  the  title  CRIMINAL 
LAW,  S  512  (3),  vol.  4.  p.  340. 

Good  Character  of  Defendant.— Reid  v. 
State,  181  Ala.  U,  91  So,  384;  Axelrod  v. 
&tate,  7  Ala.  App.  61,  SO  So.  959.  See  the 
title  CRIMINAL  LAW,  §  512  (2).  vol. 
4.  p.  341. 

Hearing  Defamatory  Remailts  About 
Defcndanfs  Wife  Destroying  His  Free 
Agency.— Jones  v.  State,  181  Ala.  63,  SI 
So.  434.  See  the  title  CRIMINAL  LAW, 
§  512  (3).  vol.  4.  p.  341. 

Relative  Position  of  Accused  at  lime 
of  Htwnicide.— McGhee  v.  State,  178  Ala. 
4,  59  So.  573.  See  the  title  CRIMINAL 
LAW.  g  512  <2).  vol.  4,  p.  342. 

Aasuming  Defendant  in  Position  of 
PeriL — A  charge  held  erroneous  in  assum- 
ing that  defendant  was  in  a  position  of 
peril.  Murray  v.  State.  13.  Ala.  App.  175, 
69  So.  354. 

In  a  prosecution  for  manslaughter,  in- 
struction on  self-defense  held  faulty  as 
assuming  that  defendant  was  in  peril  from 
a  murderous  assault.  Thomas  v.  State, 
13  Ala.  App.  50.  6«  So.  315. 

Assuming  Accused  Waa  Assaulted  by 
Odiera. — An  instruction  held  erroneous 
as  assuming  that  accused  was  being  as- 
saulted by  others  as  well  as  decedent. 
Rector  v.  State,  11  Ala,  App,  333,  66  So. 

Assuming     Accused's     Freedom     from 

Fault. — A  charge  on  self-defense  held 
erroneous  as  assuming  accused's  freedom 
from  fault  in  bringing  on  the  fatal  difii> 
culty.  Bone  v.  Slate,  13  Ala.  App.  S,  68 
So.  70». 
g  Sift  li%)  Issues  and  Theories  of  Case. 

Instruction  that,  if  defendant  provoked 
the  difficulty,  he  -can  not  claim  self-de- 
fense, held  erroneous  in  assuming  that 
defendant's  conduct  was  wrongful.  Smith 
V.  State  (Ala.  App.),  74  So.  755. 
§  Sift  (S)  Intent  and  Malice. 

Defendant's  requested  charge  on  intent 
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held  properly  refused  as  asauming  that 
the  act  resulting  in  the  death  of  the  de- 
ceased was  an  act  of  violence  or  an  un- 
lawful act  without  so  stating.  Jones  v- 
Sute.  13  Ala.  App.  10.  68  So.  690. 
i  Sia  <S^)  Time  and  Place  of  OSense. 

Where  the  evidence  showed  that  de- 
fendant was  in  a  public  road  at  some  dis- 
tance from  his  home  when  he  committed 
a  homicide,  instructions  assuming  that 
he  was  within  the  curtilage  of  his  homA 
and  under  no  duty  to  retreat,  were  prop- 
erly refused.  Bailey  v.  State.  11  Ala. 
App.  B,  8S  So.  4S2. 

§  611  <a^a)  Facta  Connected  with  Crime 
Charged  in  Oetieral. 

In  a  murder  case,  an  instruction'  held 
erroneous,  in  assuming  truth  of  facta 
which  jury  had  a  right  to  disbelieve. 
Pounds  V.  Stat;  (Ala.  App.),  TJ  So.  127. 

Defendant  in  Peril  of  Ufe  or  Bo^7 
Harm. — In  proseculio:!  fop  murder,  an 
instruction,  assuming  that  evidence 
showed  without  dispute  that  defendant 
was  in  imminent  peril  of  his  life  or  of 
serious  bodily  harm  when  he  fired  on 
the  deceased,  was  properly  refused.  All- 
sup  V.  State  (Ala.  App.),  72  So.  590. 

An  instruction  that,  if  accused  was 
free  from  fault,  he  was  under  no  duty 
to  retreat,  unless  he  could  have  retreated 
without  increasing  his  danger  or  witn 
reasonable  safety,  is  properly  refused  as 
assuming  his  imminent  peril.  Pippin  v. 
State,  197  Ala.  «13,  73  So.  340. 

That  Accuaed  Feared  for  His  Life.  — 
A  requested  instruction  upon  self-defense 
held  bad  because  assuming  that  accused 
feared  for  his  lite.  Hutchinson  v.  State 
(Ala.  App.),  72  So.  572. 

That  Deceaied  Aiaaulted  Defendant, — 
'Instruction  on  self-defense  in  prosecution 
for  murder  held  properly  refused  as  as- 
suming that  deceased  assaulted  defend- 
ant. White  V.  State,  195  Ala.  681,  71  So. 
452. 

Acctued'a  Slater  in  Danger  of  Harm  or 
Death.— Requested  charge  on  self-defense 
in  murder  trial  held  faulty  in  assuming 
that  accused's  sister,  in  defense  of  whom 
he  claimed  to  have  struck,  was  in  immi- 
nent danger  of  suffering  grievous  harm 
i>r    death    when    accused    interfered,    and ' 


that    accused  interfered    in  her    defeuM. 
Cain  V.  State  (Ala.  App.),  77  So.  4S3. 

Uncmtrovetted 


§   ni   (4)    Admitted 
Facta. 

Exiatence  of  Fact  Not  in  Ditpute.-Il 
is  not  error  to  refuse  a  charge  which  as- 
of  a  fact,  though  the 
n  dispute.  Campbell 
If.  State,  13  Ala.  App.  70,  e»  So.  322. 

In  a  prosecution  for  homicide,  the  triil 
court  could  not  he  put  in  error  for  refoj- 
ing  an  instruction  assuming  the  existence 
of  a  fact,  even  though  the  evidence  wu 
not  in  dispute.  Huguley  v.  State  (Ala. 
App.),  72  So.  764. 

Defendant'a  Right  to  Be  at  a  Still— On 
trial  for  manufacturing  prohibited  li<]> 
uors,  instruction  that  defendant  had  a 
right  to  be  at  a  still  unless  he  was  there 
for  unlawfully  or  illegal  purposes  held 
properly  refused  as  asserting  a  fact  not 
disclosed  by  undisputed  evidence  and 
invading  the  province  of  the  jury.  Walker 
V.  State,  11  Ala.  App.  19B,  6S  So.  713. 

Accused  Inflicted  Wounds  on  Deceased. 
— The  court's  assumption  in  an  instruc- 
tion that  accused  inflicted  wounds  on  the 
deceased  is  not  error,  where  such  fact  ii 
not  disputed.  Murphy  v.  State,  14  Ala. 
App.  78,  71  So.  967. 

§  HS  <»)   CredOiillty    and    Impeacbnunt 
of  Witneaaea. 

Instruction  that  jury  must  believe  a 
certain  witness  alleged  to  be  an  accom- 
plice before  it  could  convict  is  properly 
refused  as  an  invasion  of  the  province  of 
the  jury  if  based  on  fact  of  complidv. 
Moore  v.  Sute  (Ala.  App.),  78  So.  5«. 
S  BIB  <8^)  Truth,  Weight  or  Incrimi- 
luting   Character  of  Evidence, 

Truthfulnesi  of  Evidence  in  Conflict- 
A  charge  assuming  the  credibility  of  tts- 
timony,  or  predicated  upon  testimoV 
that  is  in  conflict,  assuming  its  truthfnl- 
properly  refused.  Jennings  f- 
State  (Ala.  App.),  72  So.  890. 

Evidence  to  BataMiah  Alibi  Perjured. 
— That  portion  of  the  charge  which  as- 
sumed that  testimony  oflFered  by  accnwl 
to  establish  his  defense  of  alibi  was  per- 
jured was  erroneous.  Doby  v.  Sute  (Ala. 
App.),  74  So.  724. 
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j  113.  —  Opinion  or  Bdief  u  to  Facts. 

As  to  remarks  during  trial,  see  a 
Expression  of  Opinion  as  to  Facts  in 
sue,"  !  428  (6).  As  to  assumption  of 
facts,  see  ante,  "Assumptions  as  tc 
Facts,"  5    5ia. 

General  Rule.— Johnson  v.  State,  8  Ala. 
App.  207,  62  So.  328.  See  the  title  CRIM- 
INAL LAW,  §  513,  vol.  4.  p.  344. 

Weight  and  Effect  of  Evidence. — In  a 

prosecution  for  burglary,  defendBnt's 
requested  charge  calling  for  the  court's 
egression  of  opinion  as  to  what  the  evi- 
dence showed  was  properly  refused. 
Norman  v.  State,  13  Ala.  App.  337,  69  So. 

382. 

A  requested  instruction  held  erroneous, 
as  assuming  the  truth  of  defendant's  the- 
ory that  he  was  in  his  dwelling  when  the 
fata]  shot  was  lired.  Langaton  v.  State 
(Ala.  App.),  75  So.  715. 

A  requested  instruction  that  the  hall 
from  which  defendant  was  alleged  to 
have  tired  the  fatal  shot  constituted  part 
of  his  house  was  properly  refused  as  on 
the  effect  of  the  evidence.  Langston  v. 
Sute  (Ala.  App.),  75  So.  71S. 

Guilt  of  Defendant — A  requested  in- 
struction charging  that  defendant  was 
free  from  fault  in  bringing  on  the  fatal 
difficulty  was  properly  refused,  as  an  in- 
vasion of  the  province  of  the  jury.  Smith 
V.  State,  197  Ala.  193.  72  So.  3i9. 

Intimating  Opinion  u  to  Liquor.  — 
Where  beer  and  also  liquor,  apparently 
whisky,  had  been  found  on  accused's 
premises,  requested  instruction  that  "the 
material  or  beer  found  in  the  barrels  and 
box  was  not  one  of  the  liquors  or  bever- 
ages prohibited  by  law"  invaded  the 
province  of  the  jury.  Ogles  v.  State 
(Ala.    App.),    72    So.    59S. 

9  Sli. Weight  and  Sufficiency  of  Ev- 
idence. 
9  Sl«  (1)  In  G«neraL 

Charges  clearly  on  the  efTect  of  the 
evidence  are  properly  refused,  being  in 
violation  of  Co<Je  1907.  §  5362.  Doby  v. 
State  (Ala.  App.),  74  So.  724. 

Inatructions  Improper.  —  A  requested 
instruction  held  erroneous  as  charging  on 
the  effect  of  the  evidence.  Langston  v. 
State    (Ala.  App.),  75  So.  715;   Spivey  v. 


Sute,  7  Ala.  App.  36,  61  So.  607.  See  the 
title  CRIMINAL  LAW,  S  «"  O.  vol. 
1.  p.  345. 

Same— Jury  Jumping  to  Concluaions.— 
A  requested  instruction.  "You  have  a 
right  to  weigh  the  evidence,  but  you  have 
no  right  to  jump  to  conclusions,  except 
to  draw  conclusions  and  deductions  from 
the  evidence  given  you  from  the  stand," 
was  invasive  of  the  province  of  the  jury. 
West  V.  State  (Ala.  App.),  75  So.  709. 

Same^Burglaiy. — In  prosecution  un- 
der indictment  charging  burglary,  lar- 
ceny, etc.,  charge,  in  part,  that  it  makes 
no  difference  who  has  testified  in  this 
case,  held  improper  as  on  testimony  in 
violation  of  Code  1907.  §  5362.  Wade  v. 
State,  14  Ala.  App.  130,  72  So.  269. 

Same— Honucide. — In  a  homicide  case, 
requested  affirmative  charges  are  prop- 
erly refused  as  invading  jury's  province, 
where  evidence  presented  question  for 
their  determination.     Hall  v.  State    (AU. 

App.),  74   So.  731. 

Same— Violation  of  Liquor  Laws, — In 
a  prosecution  for  violating  the  prohibi- 
tion law,  a  requested  instruction  as  to 
the  effect  of  keeping  prohibited  liquors 
held  erroneous  as  invading  the  province 
of  the  jury.  Harwell  v.  State,  12  Ala. 
App.  265,  68  So.  500. 

Same  —  Violatloa  of  Bonner  And- 
Shipping  Law. — In  prosecution  for  vio- 
lating the  IBonner  Anti-Shipping  Law  re- 
quested charges  held  properly  refused  as 
invasive  of  province  of  jury.  Howard  v. 
State  (Ala.  App.),  73  So.  559. 

Same— Harder. — In  a  prosecution  for 
murder,  defendant's  requested  instruc- 
tions as  to  the  weight  of  evidence  held 
properly  refused.    Jones  v.  State.  13  Ala, 

App.  10,  58  So.  690. 

Defendant's  Right  to  Be  at  Place  of 
Shooting.— Where  it  appeared  that  there 
bad  feeling  between  defendant  and 
deceased  because  of  a  previous  difficulty 
and  a  probability  of  a  renewal  of  trouble 
n  they  met  again,  a  requested  in- 
struction that  defendant,  as  a  matter  of 
law,  had  the  right  to  be  where  he  was  at 
the  time  of  the  shooting  was  an  invasion 
if  the  province  of  the  jury.  Ragsdale  v. 
State,  12  Ala.  App.  1,  97  So.  783. 
Defendanft  Right  to  Be  lo  Home  of 
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Anoliwr. — In  a  prosecution  for  r 
slaughter,  instructions  that,  under  the 
law  and  (acts,  defendant,  if  a  gueat 
the  home  of  another  when  assaulted,  had 
every  right  to  defend  himself  he  would 
have  had  in  his  own  home,  held  faultly 
as  invasive  of  the  jury's  province;  th 
evidence  tending  to  show  the  killing  wa 
in  the  yard.  Thomas  v.  State,  13  Ah 
App.  SO.  &9  So.  315. 

Inability  o!  Jury  to  Decide  between 
Two  Theories. — .K  requested  charge  to 
acquit  in  case  of  two  theories  and  in- 
ability of  the  jury  to  say  which  is  correct 
held  to  invade  the  province  of  the  jury. 
Terry  ir.  State,  ]3  Ala.  App.  115,  69  So. 
370. 

Giving  Construction  of  Facts  Pavorable 
to  DefentUnt — In  a  prosecution  for  mur- 
der,  a  requested  instruction  that  if  there 
be  two  reasonable  constructions  which 
can  be  given  to  facts  proven,  one  favor- 
able and  the  other  unfavorable  to  a  party 
charged  with  crime,  it  is  the  duty  to  give 
that  which  is  favorable,  is  properly  re- 
fused as  invading  the  province  of  the 
court  and  jury.     Donald  v.  State,  IS  Ala. 

App.   61.   67    So.    634. 

An  instruction  that  defendant  did  not 
provoke  the  fatal  difficulty  was  properly 
refused,  as  invading  the  province  of  the 
jury.  Wood  v.  State.  ]0  Ala.  App.  19  64 
So.  644. 

Coon  Defining  Position  of  State  and 
Accused— A  charge  held  not  objection- 
able as  on  the  weight  of  the  evidence,  the 
court  merely  defining  the  position  of  the 
state  and  accused.  Murray  v.  State,  13 
Ala.  App.   I7S,  69  So.  3S4. 

Instruction  Held  Not  on  the  Weight 
of  the  Evidence.— McGuffin  v.  State,  178 
ATa.  40.  59  So.  635.  See  Ihe  title  CRIM- 
INAL LAW.  S '514  (1).  vol.  4.  p,  347. 

§  Bl*  (IH)  Determination  That  There  Is 
Some  Evidence. 

Trial  courts  can  not  he  reqiiiied  O 
charge  that  there  is  evidence  of  a  particu- 
lar fact.  Huguley  v.  State  (Ala.  App.). 
72  So.  764. 

§  514   (2)    Determination  That  There  Is 
No  Evidence. 
Specified    Fact    or    State    of    Facts.  — 
Trial  courts  can  not  be  required  to  give 


charges  that  there  is  no  evidence  of  par- 
ticular fact.  Bridgeforth  v.  State  (Ah. 
App.),  74  So.  403,  certiorari  denied  in 
74  So.  1005;  Huguley  v.  Sute  (Ala.  App.), 
73  So.  764;  Eoden  v.  Sutc,  13  Ala.  App. 
105,  69  So   368;  Williams  v.  Sute,  13  AU 

App,   133.  60  So.  376. 

Issue  or  Elements  of  Issues  InvolTtd. 

—  Campbell  v.  State,  182  Ala.  18,  62  So. 
57.  See  the  title  CRIMINAL  LAW,  ( 
514  (2),  vol,  4,  p.  347. 

Kept  Prohibited  Lujuor.  —  In  a  prose- 
cution for  violating  the  proiiibition  law, 
refusal  to  instruct  that  there  was  no  evi- 
dence that  defendant  kept  prohibiwd 
liquor  for  sale  held  not  error.  Thonu 
V.  State.  12  Ala.  App.  393,  68  So.  549. 

At  Fault  in  Bringing  on  Diffictdty^ 
Where  one  accused  of  murder  pleaded 
self-defense,  a  chaigc  that  there  was  no 
evidence  that  accused  was  at  fault  in 
bringing  on  the  difficulty  is  properly  re- 
fused as  invading  the  province  of  the 
jury.  James  v.  State,  14  Ala.  App.  SSS,  7» 
So.  29». 

Asserting  No  Proposition  of  Law.  — 
Gunn  V.  State,  7  Ala.  App.  132,  61  So.  468- 
See  the  title  CRIMINAL  LAW.  \  514 
(2),  vol.  4,  p.  348.  Kirkwood  v.  Stale,  S 
Ala.  App.  108,  62  So.  101],  certiorari  de- 
nied in  184  Ala.  9,  63  So.  990.  See  the 
title  CRIMINAL  LAW,  §  514  (2),  vol 
4,    p.    3'48. 

§  B14  (4)  Weight  of  Particular  Parts  of 
Testimony. 

One  Single  Pact  Inconsistent  with 
Guilt.  —  A  charge  that  if  one  single 
thing  or  fact  was  proved  to  the  jury's 
sfartion,  incOTisistc-nt  with  defendant's 
guilt,  it  was  sufficient  to  raise  a  reason- 
able doubt  for  acquillal.  was  properly 
refused  as  invading  the  provinc-'  of  the 
.  Thomas  V.  State,  is  Ah.  Aw.  2«. 
6S  So.  799,  certiorari  denied  in  Ex  parte 
Thomas.  193  Ala.  682,  69   So.  1020. 

Ill  a  prosecution  for  murder,  an  in- 
trnction  that  if  there  was  one  fact  pravm 
.'hich  was  not  consistent  with  the  gu'l' 
f  defendant,  he  must  be  acquitted  was 
properly  refused  as  invading  the  province 
he  jury.  Johnson  v.  State,  J3  .Ma. 
App.  140.  69  Sc.  336 

Interest  of  CerUin  Witness.— It  is  in- 
vasive of  province  of  jury  to  charge  that 
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Uwre  was  no  evMfnce  that  a  certain 
witness  was  inlcrcstc'l.  J^iines  v.  State, 
14  Ala.  App.  «52,  7S  So.  299. 

iDpropriety  of  Certain  Character  Evi- 
dence.— It  is  invasive  of  providence  of 
jnry  to  charge  that  certain  character 
testimony  is  not  improper.  James  v. 
Stale,  14  Ala,  App.  6Et2,  72  So.  SOtt. 

Cirrying  Pistol  Not  Evidence  of  Guilt. 
—  An  instructioji  that  the  fact  that  de- 
fendant carried  a  pistol  is  no  evidence  that 
defendant  is  guilty  held  properly  refused, 
as  invading'  the  province  of  the  jury. 
Wood  V.  ^State,  10  Ala.  App.  19,  64  So.  644. 
S  114  (5)  DtrectinK  Verdict  or  Declaring 
Law  if  Jury  Believe  the   Evidence. 

Of  Acquittal — A  requested  instruction 
that,  if  the  jury  believes  fr^m  all  the  evi- 
dence that  defendant's  testimony  is  true, 
the  jury  should  acquit  held  properly  re- 
fused as  an  invasion  of  the  province  of 
the  jury.  Stevens  v.  State  (Ala.  App.), 
n  So.  708. 

Same Evidence  Giving  Rise  to  In- 
ference against  Innocence.  — Under  evi- 
dence giving  ri<e  to  an  inference  against 
defendant's  innocence,  instruction  that  if 
the  jury  believe  the  evidence  they  can 
not  convict  defendant  held  properly  re- 
fused, as  invading  province  of  jury. 
Smith  '•.  State.   197  Ala.  193,  72  So.  316. 

Can  Not  Find  Defendant  Guilty  ot 
First  Degree  Hurder.— A  charge  that,  if 
Ihe  jury  believes  the  evidence,  it  can 
find  defendant  guilty  of  lirst  degree 
murder,  is  invasive  of  province  of  jury 
and  otherwise  objectionable.  Jamei 
State,  14  Ala.  App.  652.  72  So.  299. 

Evidence,  if  Believed,  Would  Warrut 
Conviction.  —  In  prosecution  for  vio- 
lating prohibition  laws,  charge  that  the 
evidence,  if  believed,  would  -warrant  con- 
viction, held  erroneous  as  charge  on  ef- 
fect of  testimony,  in  violation  of  iCode 
IMT,  S  ^362.  Edmunds  v.  State  (Ala. 
App.),  76  So.  466. 

Defendant's  Character  for  Truth.  — 
Tnstruciidn,  "If  ycu  believe  the  evidence. 
the  state  has  not  proved  that  the  chi 
acter  of  defendant  for  truth  is  bad."  held 
properly  refused  as  invasive  of  prov 
of  jury.  Rogers  v.  State  (Ala.  App.).  73 
So.  364. 

Instruction,  "If  you  believe  the  evi- 
dence, defendant  has  proven  a  good  char- 


acter for  truth,"  held  properly  refused 
ivasive  of  province  of  jury.  Rogers 
V.   State   (Ala.  App.),  7S  So.  264. 

Other  Evidence  by  Which  to  Find  De- 
fendant Guilty.  —  Tennison  ti.  State.  183 
1.  63  So.  780.  See  the  title  CRIM- 
INAL LAW.  S  S14  (S),  vol.  4,  p.  3S1. 

Lapse  of  Time  Not  Sufficient  for  "Cool- 
ing Time."  —  Instruction  that  if  the  jury 
believes  the  evidence  there  was  not  the 
lapse  of  sufficient  time,  after  defendant 
his  father  dead  or  dying  until  the 
shootinij;  by  the  defendant,  for  what  the 
law  terms  "cooling  time,"  is  properly  re- 
fused as  invasive  of  the  province  of  the 
jury,  Dickey  *.  State  (Ala.  App.).  72  So. 
608,  certiorari  denied  in  197  Ala.  810,  73 
So.  7B. 

§  B14  (6)  Directing  Verdict  or  DecUring 
Law  it  Certain  Facts  Are  Found. 

Instruction  Argumentttive,  —  Instruc- 
tion that,  if  defendant  approached  de- 
ceased in  a  quiet  manner,  with  the  pur- 
pose to  settle  peaceably  a  difference  be- 
:n  them,  and  deceased  struck  defen- 
dant, the  blows  being  sufficient  to  engen- 
der sudden  passion  sufficient  to  dethrone 
defendant's  reason,  to  acquit,  is  properly 
refused,  as  argumentative  and  i 
the  province,  of  the  jury.  Dia 
State  (Ala.  App.).  72  So.  55B, 
denied  in  Ex  parte  State  (Ala.).  73  So. 
1002. 

Unlawfulness  of  Resisting  Arrest  — 
Instruction  that  if  accused's  father  was 
authorized  by  warrant  to  arrest  the  as- 
saulted person  and  undertook  to  arrest 
him.  but  he  resisted  and  killed  the  father, 
such  resistance  was  unlawful  and  unjuati- 
liable  is  properly  refused  as  invasive  of 
the  province  of  the  jury.  Dickey  v.  State 
(Ala.  App.).  72  So.  608,  certiorari  denied 
in   197   Ala.  610,   73  So.  72. 

Overpowering  Resentment  from  Seeing 
Father  Dead. — Instruction  that  if  defend- 
ant saw  his  father  dead  or  dying,  so  as 
to  cause  in  an  ordinary  man  overpower- 
ing resentment,  rendering  his  mind  in- 
capable of  cool  reflection,  he  would  not 
be  guilty  of  assault  with  intent  to  murder 
is  properly  refused  as  invasive  of  he 
province  of  the  jury.  Dickey  v.  State 
(Ala.  App.).  72  So.  608,  certiorari  denied 
in    197    Ala.   610,   73    So.   72. 
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Charge  Not  Prohibited  by  Code  1907, 
S  MM.— Dunn  v.  State,  S  Mi..  App.  410, 
63    So.    »»«.     See    the    title    CRIMINAL 
LAW,  S  51*  («),  vol.  4,  p.  351. 
S  Sl«  (7>  Degree  of  Crime. 

Queation  for  Jury, — An  instruction,  on 
a  trial  for  assault  with  intent  to  murder, 
that  under  the  evidennre  the  jury  may  or 
have  a  right  in  their  discretion  to  find 
accused  guilty  o(  assault  and  'battery  with 
a  weapon  invades  the  province  of  the 
jury,  who  must  determine  what  evidence 
to  believe.  Hudson  v.  State,  11  Ala.  App. 
116,  flS  So.  733. 

Instruction  that  to  reduce  offense  to 
assault  and  battery,  it  was  not  necessary 
that  defendant,  when  he  struck,  should 
have  been  unconscious  of  what  he  was 
doing,  but  if  there  was  sufficient  provo- 
cation, the  presumption  is  that  passion 
disturbed  the  sway  of  reason,  is  properly 
refused  as  invasive  of  the  province  of  the 
jury.  Dickey  v.  State  (Ala.  App.),  72 
So,  608,  certiorari  denied  in  197  Ala.  610, 
73  So.  73. 

S  S14  (»)  Conflictinc  Evidetice. 

Where  Two  Concluaiona  Can  Be 
Drawn. — Requested  instruction  that,  it 
from  all  the  evidence  there  arose  two 
theories,  one  consistent  with  defendant's 
innocence,  and  the  other  with  his  guilt, 
the  jury  should  adopt  the  theory  of  in- 
nocence, was  properly  refused  as  invad- 
ing the  province  of  the  jury.  Harvey  v. 
State  (Ala.  App.),  73  So.  200. 

Acquittal  if  Jury  Believed  Certain  Wit* 
tieas. — A  charge  directing  an  acquittal  if 
the  jury  believed  the  testimony  of  a  wit- 
ness was  properly  refused,  where  the  tes- 
timony conflicted  with  evidence  affording 
a  basis  for  a  conviction.  Finney  v.  State, 
10  Ala.  App.  39,  55  So.  93. 

S  SU  (IX)  Confining  Jury  to  Contidera. 
tion  of  Part  of  Evidence. 
"One  Single  Pact  Incoasiatent  with  De- 
fendanfa  Guilt"— A  requested  instruc- 
tion, "if  there  is  one  single  fact  proved 
to  the  satisfaction  of  the  jury  which  is 
inconsistent  with  defendant's  guilt,  the 
jury  should  acquit,"  held  properly  refused 
as  invading  the  province  of  the  jury. 
Ex  parte  Davis,  184  Ala.  28,  63  So.  1010, 


denying  certiorari  Davis  v.  Sute,  8  Ala 
App.  147,  62  So.  1027,  overruling  Walker 
V.  State,  153  Ala.  31,  4S  So.  640  (headootc 
8);  Roberson  v.  SUte,  175  AJa.  IS,  57 
So.  «29  (headnote  4);  Simmons  f.  Sute, 
158  Ala.  e,  48  So.  «06  (headnote  10). 

Taking  Dt^Hited  Qoeationa  of  Pict 
from  Jury.— Charges  invading  the  prov- 
ince of  the  jury  by  taking^  from  them  the 
disputed  questions  of  fact  and  conliiiiiig 
them  to  part  of  the  evidence  are  prop- 
erly refused.  Murray  v.  State,  13  Ala 
App.  175,  69  So.  354, 

Iiutructiona  that  Certain  Portion  of 
Evidence  Is  Material.— Spivey  v.  Slate,  T 
Ala.  App.  36,  61  So.  607.  See  the  title 
CRIMINAL  LAW,  g  514  (13),  vol.  4,  p. 
354. 
S  514  (U)  Corroboration  of  Witness. 

Se<biction^Fact  of  Intercourse.  —  A 
requested  charge  in  seduction  that  die 
fact  that  defendant  had  intercourse  it 
not  corroboration  of  prosecutrix,  invades 
the  province  of  the  jury.  Watts  v.  Sute, 
8  Ala,  App.  264,  63  So.  18. 

Same— Promise  of  Hairiagc.  —  A  re- 
quested charge  in  seduction  that  if  the 
jury  believe  the  evidence,  no  temptationi, 
arts,  flattery,  or  deception  were  practiced 
by  defendant  on  prosecutrix,  and  that  if 
prosecutrix  is  not  corroborated  as  to 
promise  of  marriage,  they  should  acquit, 
invades  the  province  of  the  jury.  Watti 
c.  State,  8  Ala.  App.  364,  63  So.  IS. 
§  SU  (ISi,^)  Admiaiiona  and  Dedantioni. 

Requested  charges  that  what  defendant 
might  have  said  if  deceased  was  killed 
would  not  be  evidence  as  to  his  aiding 
and  abetting  before  the  killing  was  done 
were  properly  refused,  in  invading  the 
province  of  the  jury.  Johnson  v.  Suu 
(Ala.  App.),  73  So.  310,  certiorari  denied 
in  Ex  parte  Johnson  (Ala.),  73  So.  looa 
§  St4  (17)  DefenK  of  Inaanity. 

Propriety  of  Charge.— Smith  v.  Sute. 
l«a  Ala.  38,  62  So.  184.  See  the  title 
CRIMINAL  LAW,  |  «14  (17),  vol.  4.  p. 
356. 

§  614  (1$)  SeU-Defenae. 

Charges  Held  Erroneous.- A  charge 
on  self-defense  held  to  invade  province 
of  jury.  Ragsdale  v.  State,  IS  Ala.  App. 
1.  «7  So.  783. 
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Requeued  charge  held  erroneous  in- 
Tading  province  of  the  jury  ty  instructing 
u  to  defendant's  freedom  from  fault. 
Minor  V.  State  (Ala.  App.),  74  So.  «8. 

Inilructions  on  self-defense  held  viola- 
tive of  Code  IMT.  g  53S2.  and  an  invasion 
of  the  province  of  jury.  "Cole  v.  State 
(Ala.  App.),  79  So.  261. 

Justification  in  Using  Deadly  Weapon 
When  Assaulted. — An  instruction  that  an 
assault  on  the  part  of  deceased  upon  ac- 
cused would  not  justify  accused  in  using 
a  deadly  weapon  in  defending  himself 
against  such  assault  is  erroneous  as  being 
upon  the  effect  of  evidence  and  invasive 
of  the  province  of  the  jury.  Culliver  v. 
State  KAIa.  App.).  73  'So.  5M. 

In  a  prosecution  for  murder,  where  de- 
fendant set  up  self-defense  in  that  de- 
ceased asaulted  him  and  'was  beating  him 
viciously,  instruction  that  such  beating 
would  not  justify  the  use  of  a  deadly 
weapon  in  resisting  the  assault,  was  er- 
roneous, as  being  upon  the  weight  of  the 
evidence.  Elliott  v.  State  (Ala.  App.), 
78  So.  633. 

Atmottiag  Deceased  Waa  MaUng  Ho«- 
tile  DemonstrationB  againit  Defendant. 
—In  a  homicide  case,  a  charge  assuming 
that  deceased  was  making  hostile  demon- 
stration against  defendant  at  time  of  kiU- 
mg  is  properly  refused,  where  under  evi- 
dence that  question  waa  for  jury.  Hall 
f.  State  (Ala.  App.),  74  So.  731. 
5  014  <1S^)  Rea»o(uble  Doubt 

"Single  Pact  Inconsistent  with  Oullt." 
—Instruction  that,  if  a  single  fact  incon- 
sistent with  guilt  is  proven,  this  is  suffi- 
cient to  raise  reasonable  doubt,  and  the 
jury  should  acquit,  invades  their  province. 
Pinson  V.  State  (Ala.),  78  So.  87*. 

A  requested  instruction  that  "if  there 
is  one  single  fact  proven  to  the  satisfac- 
tion of  the  jury  which  is  inconsistent  with 
the  defendant's  guilt,  this  is  sufficient 
to  raise  a  reasonable  doubt,  and  the  jury 
should  acquit,"  held  to  invade  the  jury's 
province.     Cowan   v.    State    (Ala.    App.), 

78  So.  578. 


Detennination   of    Qneatton 


;    sia.   

of  Law. 

See  ante.  "Questions  of   Law  i 
eral,"   !   489. 


Defendants  requested  charge  held  ob- 
jectionable as  referring  the  determina- 
tion of  matters  of  law  to  the  jury.  Todd 
V.  State,  13  Ala.  App.  301,  69  So.  3S5. 

Self.Defenae.— An  instruction  on  self- 
defense  held  to  refer  questions  of  law 
to  the  jury  in  a  prosecution  for  homi- 
cide. Bone  V.  State.  8  Ala.  App.  69,  6S 
So.  455. 

Charge  on  self-defense  held  erroneous 
as  submitting  a  question  of  law  to  jury. 
Ragsdale  v.  State,  12  Ala.  App.  1,  67  So, 
783. 

A  charge  which  submits  to  the  jury  a 
question  of  law  as  to  what  is  self-de- 
fense held  properly  refused.  Rector  v. 
SUte,  11  Ala.  App.  333,  66  So.  657. 

§    iivyi.    Application    of    Law    to 

Facta. 

A  sentence  in  the  charge  held  not  er- 
roneous, as  invading  the  province  of  the 
jury,  because  it  did  not  include  a  require- 
ment that  the  false  pretense  be  one  of 
fact,  where  it  was  stated  elsewhere  in 
the  charge,  which  sufficiently  stated  the 
principles  of  law  applicable  to  the  facts. 
Addington  v.  State  (Ala.  App.),  74  So. 
84S. 

(G)  NECESSITY,  REQUISITES.  AND 
SUFFICIENCY  OF  INSTRUC- 
TIONS. 
As  to  remarks  and  conduct  of  coun- 
sel, aee  ante,  "Action  of  Court,"  !  4Sfl. 
As  to  instructions  invading  province  of 
juries,  see  ante,  "Authority  to  Instruct 
in  General,"  §  506.  As  to  instructions 
after  submission  of  cause,  see  post,  "In- 
structions after  Submission  of  Cause," 
S  588.  As  to  necessity  of  objections  for 
purpose  of  review,  see  post.  "Instruc- 
tions," §  685.  As  to  necessity  of  excep- 
tions to  ruling  for  purpose  of  review, 
see  post,  "Review  of  Instructions  and 
Failure  or  Refusal  to  Give  Instructions," 
S  6BS.  As  to  instructions  as  part  of  rec- 
ord on  appeal,  see  post,  "Instructions," 
g  710  (7).  As  to  review  as  dependent 
on  prejudicial  nature  of  error,  see  post, 
"Instructions,  and  Failure  or  Refusal  to 
Give  Instruction,"  S  733.  As  to  procur- 
ing error  in  admission  of  evidence  by 
instructions,  see  post,  "Curing  Error  by 
Withdrawal,  Striking  Out,  or  Instrucf 
tiona  to  Jury,"  §  776  (5). 
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§  6IB.  Issues  an^  Theories  of  the  Case 

In  a  prosecution  for  crime,  where  the 
indiclmcnt's  averment  that  defend- 
ant's name  was  otherwise  unknown  was 
essential  but  was  unnecessary  to  be 
tained  by  proof,  charge  that,  if  the  • 
failed  to  prove  every  essential  averment 
of  indictment,  defendant  was  not  guilty. 
held  properly  refused  as  misleading. 
Oliveri  v.  State,  13  Ala.  App.  348,  69  So. 
3S9. 

i  S19.  Elements  and  Incidents  of  Offense, 
and  Defenses  in  General. 

As    to    applicability    of    instructions 
case,   see   post,   "Application   of    Instr 
tions   to   Case,"   §    558.     As   to   ignoring 
evidence,  see  post,  "Instructions  Exclud- 
ing    or    Ignoring     Issues,     Defenses, 
Evidence."    §    559.      As    to    presumption 
and  burden  of  proof,  see  post,  "Presump- 
tions and  Burden  of  Proof,"  S  530-     As 
to    requests    for     instructions,    see    post, 
"Requests    for   Instructions."    §8    567-578. 
{  SIS  <1)  Defining  or  Describing  Offense. 

Proprietjr  of  Charge  Failing  to  Define 
Elements  of  Offense.— Brooks  v.  State, 
8  Ala.  App.  277,  62  So.  569.  See  the  title 
CRIMINAL  LAW,  §  519  (1),  vol.  4,  p. 
358. 

In  prosecution  for  perjury,  defend- 
ant's requested  charge  held  .bad  in  fail- 
ing to  inform  the  jury  of  the  elements 
of  the  offense  comprehended  in  the 
charge  on  which  the  defendant  was  be- 
ing tried.  Todd  V.  State,  13  Ala.  App. 
301.  69  So.  325. 
I   S18    (i\i)    Reference   to   Indictment. 

In  a  prosecution  for  larceny  from  the 
person,  charges  that  the  jury  could  not 
convict  unless  they  believed  from  the 
evidence  that  defendant  took  from  the 
person  of  the  individual  robbed  his  pock- 
etbook  "in  which  was  the  money  de- 
scribed in  the  indictment"  were  im- 
proper, as  not  being  complete  in  them- 
selves by  referring  to  the  indictment  for 
a  description  of  the  money.  Lane  v. 
State,  14  Ala.  App.  40,  70  So.  982. 
i  S18  <a)  Place  of  Offense. 

Failure  to  Prove  Venue— Court's  At- 
tention Not  Called  Thereto.— Where 
failure  to  prove  venue  was  not  called  to 


the  attention  of  the  trial  court  as  re- 
quired by  Rule  of  Practice  35  (ITS  Alt. 
xxi),  accused  could  not  complain  of  the 
refusal  of  an  affirmative  charge  for  want 
of  proof  of  venue.  Rector  v.  Stale,  11 
Ala.  App.  333,  66   So.   857. 

Crime  Conunitted  Near  Botmdair.— 
Davis  V.  State,  8  Ala.  App.  147,  62  So. 
1027,  certiorari  denied  in  Ex  parte  Da- 
vis, 184  Ala.  26,  63  So.  1010.  See  the  ti- 
tle CRIMINAL  LAW,  g  519  (3),  voL  4. 
p.  358. 

§  SI»  <i)    Intent.  Motive,  and  Malice 

Instructions  that  on  trial  for  assault 
with  intent  to  murder  the  facts  which 
would  make  the  offense  murder  if  death 
ensued  do  not  necessanVy  furnish  tn- 
dence  of  intention  were  properly  refused 
as  argumentative.  Rowlan  i'.  Slate.  14 
Ala.  App.  17,  70  So.  953. 

S  »1»  (9)  DefeuMS  in  GenenL 

A  charge  that  if  defendant  failed  to 
prove  that  he  acted  in  self-defense  ht 
should  be  convicted,  provided  the  assault 
was  shown,  held  defective  for  failure  to 
define  the  elements  of  self-defense. 
Blankenship  v.  State,  11  Ala.  App.  IM, 
65   So.  860. 

§   S«X    Insanity. 

As  to  applicability  of  instructions,  see 
post,  "Insanity  or  Intoxication,"  S  "^ 
(S).  As  to  argumentative  instructiaas, 
see  post.  "Insanity  or  Intoxication,"  I 
S30  (14).  As  to  degree  of  proof,  see 
post,  "Insanity  or  Intoxication,"  S  'W 
(14).  As  to  presumption  and  burden  of 
proof,  see  post.  "Insanity,"  §  526  (6). 
As  to  continuance  of  insanity,  see  past, 
"Insanity,"   |  526    (6). 

§  SM  <1)  In  General 

Omission  of  Essential  Conditions- 
Smith  V.  State,  182  Ala.  38,  62  So.  IB*. 
See  the  title  CRIMINAL  LAW.  S  MO 
(I),  vol.  4,   p.   359. 

MO  (a)   Test  of  AccountabiUty. 

Insane  Impulse. — Smith  v.  State,  1^ 
Ala  38,  62  So.  184.  See  the  title  CRIM- 
INAL LAW,  §  S20  (a),  vol.  4,  p.  3SS. 

SSS.   Alibi. 

As  to  presumptions  and  burden  of 
proof,  see  post,  "Alibi,"  §  526  (7). 
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9  m  <1>  NecessitT  of  Special  Initnic- 
tiona. 
It  is  error  to  refuse  to  charge  that,  if 
defendant  was  at  another  place  at  time 
of  rape,  he  should  be  acquitted,  where 
evidence  introduced  tended  to  establish 
an  alibi.  McKissack  v.  State  (Alfi. 
App.),  75  So.  701. 

I  SS>  (S)  RequisiteB  and  Sufficiency  in 
GeneraL 
Failure  to  State  Elements  Constitu^ 
ing.— An  instruction  on  the  defense  of 
aiibi  is  properly  refused  where  it  fails 
to  state  the  elements  constituting  an 
alibi,  but  refers  that  question  of  law  to 
the  jury.  Collins  v.  State,  14  Ala.  App. 
S4.  TO   So.   B9Sl 

Predicating     Doubt     mi     Evidmce     of 
AUbl  Alone.— McClain  v.  State,  182  Ala. 
67.  62  So.  341.    See  the  title  CRIMINAL 
LAW,   i   522   (3),  vol.   4,  p.   360. 
f  KM  (4)  Effect  of  FaOure  to  Prove. 

It  is  a  circumstance  that  may  be 
weighed  against  a  defendant,  if  he  un- 
successfully attempts  to  prove  an  alibi; 
and  it  is  not  error  to  so  charge.  Wiley 
I'.  State,  10  Ala.  App.  249,  65  So.  S04. 
i  sas.  Character. 
S  5SS  (1)  NeceMity  of  Instructions. 

Where  there  was  evidence  of  defend- 
ant's good  character,  he  was  entitled  to 
have  the  jury  instructed  as  to  the  proper 
functions  and  possible  effect  thereof. 
Ducett  V.  State.  186  Ala.  34.  65  So.  351. 
!  9M   (1^)   Sufficiency  in  General. 

Defendant's  requested  charge,  not  re- 
quiring the  evidence  of  good  character 
sufiicient  to  raise  a  reasonable  doubt  to 
be  considered  with  the  other  evidence  in 
the  case,  was  properly  refused.  Hender- 
son V.  State  (Ala.  App.).  73  So.  590. 
S  S23   (4)  Effect  to  Generate  Reasonable 

Doubt 
S  S23  (4a)  Good  Character  of  Itself. 

In  General. — Brown  v.  State,  7  Ala. 
App.  25.  61  So.  13.  See  the  title  CRIMI- 
NAL LAW,  §  523  (4a),  vol.  4.  p.  363. 
Allen  V.  Sute,  8  Ala.  App.  228.  62  So. 
971.  See  the  title  CRIMINAL  LAW,  § 
523   (4a),  vol.  4.  p.  363. 

Charge  Held  Bad — Requested  charge. 
"Good    character    alone,    when     proven. 


may  be  sufBcient  to  generate  reasonablo 
doubt  of  defendant's  guilt,  when  without 
such  proof,  •  »  •  the  jury  would 
have  no  doubt  of  his  guilt,"  is  bad.  Pin- 
son  V.  State  (Ala.),  78  So.  876.  . 
§  S2S  (4b)  Good  Character  in  Connection 
with  Other  Evidence. 

General  Rule.— Instruction  on  charac- 
ter held  erroneous  for  omitting  proof  of 
good  character  in  connection  with  other 
evidence.  De  Wyre  v.  State,  J90  Ala. 
1,  67  So.  577. 

A  request  to  charge  that  proof  of  good 
character,  taken  in  connection  with  the 
other  evidence,  may  be  sufficient  to  gen- 
erate a  reasonable  doubt  of  defendant's 
guilt,  requiring  an  acquittal,  was  prop- 
erly refused.  Ducett  v.  State,  186  Ala. 
34,  65  So.  351. 
§   sas   (S)    Effect  of  Bad  Character. 

Misleading.— Jones    v.    State,    181    Ala. 
63.  61  So.  434.     See  the  title  CRIMINAL 
LAW,  §  523   (5).  vol.  4.  p.  36S. 
§  Sit.  Rules  of  Evidence  in  GeneraL 

As  to  admissions  and  confessions,  see 
post,    "Admissions    and    Confessions,"    § 

529,  As  to  circumstantial  evidence,  see 
post,  "Circumstantial  Evidence,"  §  532. 
As  to  credibility  of  testimony  or  state- 
ment of  accused,  see  post,  "Credibility 
of  Testimony  or  Statement  of  Accused," 
I  534.  As  to  credibility  of  witness,  see 
post,  "Credibility  of  Witnesses,"  §  333. 
As  to  determination  of  sufficiency  of 
evidence,  see  post,  "Determination  of 
Sufficiency    of    Evidence    in    General."    § 

530.  As  to  presumptions  and  burden  of 
proof,  see  post,  "Presumptions  and  Bur- 
den of  Proof,"  §  526.  As  to  reasonable 
doubt,  see  post,  "Reasonable  Doubt,"  § 
537. 

A  requested  instruction  that  the  jury 
are  not  to  consider  anything,  except 
facts,  was  properly  refused.  Wilson  v. 
State,  191  Ala.  7,  67  So.  1010. 
§  5SB.  Statement  and  Review  of  Evi- 
dence. 

The  court  need  not  give  requested 
charges  that  there  is  or  not  evidence  of 
certain  facts.  Watts  v.  State,  8  Ala. 
App.  264.  63  So.  18. 

A  charge  merely  asserting  the  absence 
of  evidence  to  prove  a  controverted  fact 
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in  a  criminal  prosecution  states  no 
position  o(  law  and  is  properly  refused. 
Kirk  V.  Sute,  10  Ala.  App.  218.  8S  So. 
19S. 

Stating  Defendant**  Testimonr- — Rob- 
erson  v.  State,  1B3  Ata.  43,  69  So.  837. 
See  the  title  CRIMINAL  LAW,  §  S26, 
vol.   4,  p.   365. 

§     BM.     Preaumptiona    and     Btirden    of 
Proof. 

S  9Se  (1)   Su£Bcienc7  in  OeneraL 

Where  There  Are  Two  Defendants.— 
Davis  V.  State,  8  Ala.  App.  147,  «a  So. 
1037,  certiorari  denied  in  Ex  parte  Da- 
vis. 164  Ala.  26,  63  So.  1010.  See  the 
title  CRIMINAL  LAW.  S  526  (1),  vol. 
4,  p.  366. 

Charges  Hdd  Erroneous.— Requested 
charge  on  burden  of  proof  on  itate  held 
erroneous  and  properly  refused.  Minor 
V.   State    (Ala.  App,).  74  So.  B8. 

Charge  on  the  burden  of  proof  held 
erroneous,  tending  to  have  the  jury 
regard,  on  question  of  guilt,  any 
dence  but  that  of  state.  Minor  v.  State 
(Ala.  App.).  74  So.  08. 

Embesslemcnt  —  Argiunentative  and 
Mialeadmg  Charge. — In  a  prosecution 
for  embezzlement,  defendant's  requested 
charge  that  the  burden  was  on  the  state 
of  proving  guilt  to  the  exclusior 
every  reasonable  doubt,  and  that,  if  it 
failed  to  sustain  such  burden,  the  defect 
could  not  be  supplied  by  guessing  what 
the  truth  was,  and  that  the  verdict  must 
be  based  on  the  evidence,  and  not  on 
guesses,  speculations,  or  suppositions, 
was  objectionable  as  argumentative  and 
as  tending  to  mislead  the  jury  into  be- 
lieving that  the  court  thought  the  evi- 
dence insufficient  to  sustain  a  convic- 
tion; and  charges  that  defendant  must 
be  tried  on  the  evidence  alone,  and  that 
unless  it  satisfied  the  jury  he  could  not 
be  convicted,  and  that  he  should  not  be 
tried  on  suspicions  or  suppositions,  but 
on  the  evidence  alone,  and  that  unless 
that  convinced  the  jury  of  guilt  he 
should  be  acquitted,  were  likewise  ob- 
jectionable as  argumentative.  Lacy  v. 
State.  13  Ala.  App.  267.  60  So.  244.  judg- 
ment affirmed  in  Ex  parte  Lacy.  196  Ala. 
668.  70   So.   272. 


§  SSe   (S)  Sufficiency   of  Instnictiaas  u 
to  Presiinq>tion  of  Innocence. 

Instructions  Held  Misleading.  —  Re- 
quested charges  on  presumptions  of  in- 
nocence held  misleading.  'Ragsdale  v. 
State,  12  Ala.  App.  1.  87  So.  783. 

In  a  prosecution  for  homicide,  defend- 
ant's requested  instruction  on  burden  of 
proof  and  presumption  of  innocence  held 
faulty,  as  capable  of  misleading  the  jnrr 
to  conclude  that  he  could  not  be  con- 
victed, unless  thev  were  absolutely  con- 
vinced of  his  guilt.  Martin  v.  State.  IM 
Ala.  S84,  71  So.  693. 

In  a  prosecution  for  robbery,  a  charge 
that,  in  order  to  convict,  the  jury  mnat 
find  that  there  was  no  other  reasonable 
conclusion  to  be  reache<^  but  that  of 
guilt,  and  that,  if  it  did  not  so  find,  tbc 
slate  had  no  case,  and  they  should  ac- 
quit, was  misleading  and  incorrect 
Ware  v.  State,  12  Ala.  App.  101,  67  Sa 
763. 

Presumption  of  Innocence  Regarded 
as  Evidence.— Instruction  that  there  ii  a 
legal  presumption  of  innocence  which  is 
to  be  regarded  as  evidence  to  the  benefit 
of  which  accused  is  entitled,  and  that  it 
attends  the  defendant  as  a  matter  of  evi- 
dence until  his  guilt  is  established  be- 
yond a  reasonable  doubt,  is  proper,  and 
its  refusal  is  error.  Diamond  v.  Stale 
(Ala.  App.).  72  So.  558,  certiorari  denied 
in  Ex  parte  State  (Ala.).  73  So.  1002. 

In  i  prosecution  for  robbery,  defend- 
ant's requested  charge  that  the  legal 
presumption  of  innocence  must  be  re- 
garded by  the  jury  as  matter  of  evidence 
to  the  benefit  of  which  he  was  entitled, 
and  which  attended  him  until  the 
evidence  placed  his  guilt  beyond  a 
reasonable  doubt,  "therefore  you  must 
acquit,"  was  properly  refused,  as  being 
the  equivalent  of  an  affirmative  charge. 
Ware  v.  State.  12  Ala.  App.  101,  67  Sa 
763. 

Till  GuUt  EsUblished  hj  Verdict.— An 
instruction  is  incorrect  which  asserts 
that  accused  is  presumed  to  be  innocent 
until  his  guilt  is  established  by  the  ver- 
dict. Beiser  v.  State.  10  Ala.  App.  86,  SS 
So.  312. 
§  SS6  (S)  Insanitr. 

i  to  degrle  of  proof,  see  post,  "In- 
ty  or  Intoxication."  S  5M   (14), 
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Charges  that,  if  the  jury  was  satisfied 
from  the  preponderance  of  the  evidence 
th»t  if,  at  the  time  of  the  killing,  defend- 
ant was  afflicted  with  a  mental  disease 
ij  reason  of  which  he  had  lost  the  power 
to  choose  between  right  and  wrong  and 
to  resist  the  kilhng,  which  was  the  result 
■olely  of  such  mental  disease,  he  was 
not  guilty,  were  not  objectionable  as  re- 
lieving the  defendant  of  the  burden  of 
proving  insanity.  Mizell  v.  State,  18* 
Ala.  16,  «3  So.  1000. 

Presumption    of    CMittniiance^-Cogbill 
c.  State.  8  Ala.  App.  223,  SS  So.  406.     See 
the  title   CRIMINAL    LAW.  g   528    (8). 
voL  4,  p.  368. 
I  US  (7)  Alibi. 

A  charge  on  alibi,  which  declared  that 
the  burden  was  on  accused  to  i 
for  his  time   as  to   have   madi 
sion  of  the  offense  out  of  the  question, 
is  erroneous.    Doby  v.  State  (Ala.  App.). 
T*  So.. 72*. 
J  9M  <10)  Flight  or  Snirender. 

An  instruction  in  a  prosecution  for 
robbery  that  evidence  to  show  flight  of 
a  defendant  may  be  offered  by  the  state 
and  may  be  considered  in  connection 
with  the  other  evidence,  that  on  evi- 
dence of  defendant's  flight  it  would  be 
for  the  jury  to  say.  whether  it  was,  in 
fact,  a  flight,  and  that  evidence  as  to 
flight  should  be  considered  in  the  light 
of  all  the  other  evidence  in  the  case,  in- 
cluding any  explanation  thereof,  was 
proper.  Ware  v.  State.  12  Ala.  App.  101. 
97  So.  763. 
S  S»  (11)  Self-Defeiue. 

Htaleading  Instruction. — Charge  on 
burden  of  proof  as  to  self-defense  held 
misleading.  Ragsdale  v.  State,  13  Ala. 
App.  1.  67  So.  783. 

PUcins  Burden  on  State — Proprietj'  of 
Refusal.— A  charge  held  properly  refused 
as  placing  on  the  state  the  burden  of 
proof  on  the  issue  of  self-defense.  Pra- 
ter V.  State,  193  Ala.  40,  69  So.  639. 
§  Sn.   Testimonr    of   Accomplices. 

As  to  instructions  ignoring  evidence, 
see  post,  "Testimony  of  Accomplices,"  § 
559   (8). 

S  6M  (1)   Correctness  and  SufBciency  in 
General. 

On   a    trial   for   forgery, 


that  state  had  burden  of  exculpating  al- 
leged accomplice,  and  that,  unless  this 
was  done,  a  conviction  could  not  be  had, 
unless  he  was  corroborated,  held  prop- 
erly refused,  as  the  state  had  no  such 
burden,  but  might  avail  itself  of  his  tes- 
timony, whether  he  was  an  accomplice 
or  not.  Newsum  v.  State,  10  Ala.  App. 
124.  65  So.  87. 
§  SS8  (9)   Extent  of  Corroboration  Re- 

In  prosecution  for  homicide,  instruc- 
tion that  there  was  suflicient  corrobora- 
tive evidence  of  the  accomplice  to  sub- 
mit the  question  of  guilt,  and  that  the. 
question  whether  such  evidence  had 
been  sufficiently  corroborated  to  warrant 
a  conviction  was  for  the  jury,  held 
proper.     Read  v.  State.  195  Ala,  671.  71 

So.     96. 

Excluding  from  Conaideration  if  Pound 
Involuntsjy. — In  prosecution  for  carnal 
knowledge  of  eight  year  old  girl,  re- 
quested instruction  that  confession  must 
have  been  voluntary  and  free  from 
threats  .or  promises,  that  accused's  age 
niight  be  considered  on  question  whether 
confession  was  voluntary,  and  to  acquit 
unless  each  juror  was  satisfied  that  the 
corpus  delicti  was  proved,  was  properly 
refused  as  argumentative.  Pool  v.  State 
(Ala.  App.),  78  So.  311. 
§  S39.  Admissions  and  Confessions. 

As   to   testimony   or   statement   of  ac- 
cused,   see    post,    "Credibility    of    Testi- 
mony or  Statement  of  Accused."  §  534. 
§    S30.    Detennination    of    Sufficiency    of 
Evidence   in   CeneraL 

As  to  construction  of  charge  as  to 
whole,  see  pQst,  "Weight  and  Sufficiency 
of  Evidence."  §  566  (4).  As  to  .ignoring 
evidence,  see  post.  "Sufficiency  of  Evi- 
dence  and  Reasonable  Doubt,"  §  559  (8). 
As  to  presumptions  and  burden  of  proof, 
see  ante,  "Presumptions  and  Burden  of 
Proof,"  §  526,  As  lo  reasonable  doubt. 
see  post.  "Reasonable  Doubt,"  §  537.  As 
to  undue  prominence  to  particular  facts, 
see  post.  "Undue  Prominence  of  Partic- 
ular Matters,"  g  555. 

See     post.    "Reference    to     Interest    in 
Event,"   §   534    (2). 
S  UO  (1)  In  Genenl. 

Argumentative    Instructions.  —  A    re- 
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quested  instruction  that  defendant  should 
be  given  the  benefit  of  a  favorable  con- 
struction  of  the  facta  held  properly  re- 
fused as  argumentative.  Donald  v. 
State,  1»  Ala.  App.  61,  67  So.  634. 

Instructions  asserting  that  the  jury 
may  look  to  certain  evidence  are  argu- 
mentative. Ragsdale  v.  State,  12  Ala. 
App.  1,  67  So.  783. 

An  instruction  as  to  sufficient  evidence 
held  properly  refused  as  argumentative. 
Williams  v.  State,  13  Ala.  App.  133,  69 
So.  376. 

Instructions  in  prosecution  for  arson 
on  weight  of  evidence  held  argumenta- 
.  live.  Cunningham  v.  SUte,  14  Ala.  App. 
1.  69   So.   982. 

A  requested  charge  \q  acquit  if  the 
jury  are  not  convinced  so  that  they 
would  venture  to  act  in  the  matter  of 
the  highest  importance  to  themselves 
held  argumentative.  Terry  v.  State,  13 
Ala.   App.   115,  69   So.   370. 

EnJoneouB  Initructioiu^ — A  requested 
charge  that,  if  the  evidence  is  reasona- 
bly consistent  with  the  defendant's  in- 
nocence, the  jury  should  "promptly"  ac- 
quit is  erroneous.  Davis  v.  State,  S  Ala. 
App.  147,  62  So.  1027,  certiorari  denied  in 
Hx  parte  Davis,  1S4  Ala.  36,  63  So.  1010. 

Instructions  in  a  prosecution  for  ar- 
son upon  the  sufficiency  of  the  evidence 
held  bad.     Cunningham  v.  Slate,  14  Ala. 

App.    I,  69    So.   982. 

Theory  Some  Other  Penoa  May  Have 
Committed  Crime.— It  was  proper  to  re- 
fuse to  charge  that  the  evidence  Is  in- 
sufficient to  convict  if  it  can  be  recon- 
ciled with  a  theory  that  some  person 
other  than  accused  may  have  done  the 
killing,  but  not  requiring  such  theory  to 
be  based  on  the  evidence.  Thomas  v. 
State,  II  Ala.  App.  85.  65  So.  363. 

It  was  proper  to  refuse  to  charge,  "If 
under  all  the  evidence  some  one  else 
than  defendant  may  have  kilted  de- 
ceased, *  *  •  then  your  verdict 
should  be  not  guilty."  Thomas  v.  State, 
11   Ala.  App.  85,  65  So.  863. 

Is  or  Ii  Not  Evidence  of  Certain 
Fact. — The  CQurt  need  not  give  re- 
quested charges  that  there  is  or  is  not 
evidence  of  certain  facts.  Andrews  v. 
State,  11  Ala.  App.  371,  65  So.  688. 

Directing  Jury  to  Consider  a  Fact.— It 
was  not  error  to  refuse  a  charge  direct- 


ing the  jury  to  consider  a  fact,  if  be- 
lieved, without  requiring  the  belief  or 
finding  to  be  based  on  evidence  adduced. 
Lewis  V.  State,  10  Ala.  App.  31,  64  So. 
537. 

Where  Two  Construction*  Ha;  B« 
Given  Evidence.— An  instruction  thai,  if 
there  be  two  reasonable  constructions 
which  can  be  given  to  facts  proven,  one 
favorable  and  the  other  unfavorable  to 
the  defendant,  it  is  the  jury's  duty  to 
give  that  which  is  favorable  rather  than 
that  which  is  unfavorable,  was  properly 
refused.  Jones  v.  State.  13  Ala.  App.  10, 
ftS  So.  6B0;  Kelly  V.  State,  13  Ala.  App. 
39,  68  So.  673. 

Effect  of  Fact  That  Deceaied  Met 
Violent  Death. — .\  requested  charge  that 
the  mere  fact  that  deceased  met  her 
death  violently  is  no  evidence  against  de- 
fendant was  properly  refused.  Wilson  v. 
SUte,  191  Ala.  7,  87  So.  1010. 

Tending  to  Excite  Speculation.— De- 
fendant is  not  entitled  to  a  charge  that, 
if  the  jury  can  reconcile  the  evidence 
with  the  theory  that  he  is  innocent,  it 
is  Its  duty  to  acquit,  it  having  a  tendency 
to  excite  speculation,  whereas  case) 
should  be  determined  on  the  facts  as  the 
jury  finds  them  from  the  evidence;  "the- 
ory," if  referring  to  defendant's  own 
theory  of  innocence,  being  a  nutter 
about  which  the  jury  need  not  give  it- 
self concern,  and  the  charge,  if  intended 
to  state  the  proposition  that  the  law  pre- 
sumes innocence  till  guilt  is  established 
beyond  a  reasonable  doubt,  being  an  im- 
perfect, confusing,  and  misleading  state- 
ment of  the  law.  Walker  v.  State,  I8S 
Ala.   30,   64    So.    351. 

Failing  to  State  Propoiition  of  Law. 
— A  requested  charge  that  there  is  no 
positive  evidence  that  defendant  fired  the 
shot  that  killed  deceased  is  properly  re- 
fused as  not  stating  a  proposition  of  taw. 
Wise  V.  State,  11  Ala.  App.  72,  66  So. 
138. 

§  530  (S)  Refemtce  to  Policy  of  Law 
and  Conviction  of  Innocent  Men. 
Safer  to  Acquit  in  Caaea  of  Doobt 
than  to  Convict.— McGhee  i'.  State.  178 
Ala.  4,  59  So.  573.  See  the  title  CRIM- 
INAL LAW.  §  530   (2),  vol.  4,  pp.  37S, 


ranv  Google 


5S  530  (2)-530  (9) 


Criminal  Law 


Vindication  of  Law — Iiiq>rovement  of 
Public  Morals.— A  requested  instruction 
that  it  is  not  the  duty  of  the  jury  to  con- 
vict defendant  to  vindicate  the  law,  or 
improve  public  morals,  unless  the  evi- 
dence was  so  convincing  as  to  lead  their 
minds  to  the  conclusion  that  defendant 
could  not  be  innocent,  is  properly  re- 
fused. Lovett  V.  State,  10  Ala.  App.  72, 
W  So,  643. 

3  530  (3)  That  Jniy  Are  Exclusive 
Judges  of  Facta. 
Effect  of  Verdict— McClain  v.  State, 
182  Ala.  67,  83  So.  241.  See  the  title 
CRIMINAL  LAW,  §  S30  (3),  vol.  *,  p. 
376. 

S  ISO  (5)  Character  of  Evidence  in  Cen> 
eraL 
It  was  proper  to  refuse  to  charge  that 
there  should  not  be  a  conviction  on  cir- 
cumstantial evidence,  unless  it  is  of  the 
strongest  and  the  highest.  Thomas  v. 
State.  11  Ala.  App.  S5,  65  So.  863. 
I  S30  (7)  Inferences  from  Evidence. 

Initmctions  Argumentative  and  Mis- 
leading.— In  a  homicide  case,  a  requested 
charge  held  argumentative  and  mislead- 
ing. Minor  v.  State  (Ala.  App.),  74 
So.  SB. 

Adoption  of  Conatmction  of  Pacts  Fa- 
vorable to  Accused. — McGhee  v.  Sute, 
ITB  Ala.  4,  se  So.  973.  574.  See  the  title 
CRIMINAL  LAW,  §  S30  (7),  vol.  4,  p. 
377. 

It  is  not  error  to  refuse  a  requested 
instruction  that  it  there  are  two  rea- 
sonable constructions  which  can  be  given 
to  facts  proved,  one  favorable  and  the 
other  unfavorable  to  accused,  it  is  the 
jury's  duty  to  give'  the  favorable  con- 
stniction.  Pippin  v.  State,  197  Ala.  613, 
73  So.  340. 

In  a  murder  trial,  instruction  that  it 
is  a  welt-settled  rule  of  law  that  if  there 
be  two  reasonable  constructions  which 
can  be  given  to  facts  proven,  one  favor- 
able and  the  other  unfavorable  to  ac- 
cused, it  is  the  jury's  duty  to  give  that 
which  is  favorable  rather  than  unfavora- 
ble was  properly  refused.  Math  is  v. 
State  (Ala.  App.),  73  So.  133;  McGhee 
V.  State.  178  Ala.  4,  59  So.  573.  See  the 
title  CRIMINAL  LAW,  $  530  (7),  vol. 
4,  pp.  377.  37«. 


Evidence  of  Guilt— Charge  Not  to 
Convict  if  Evidence  Believed. — Where 
there  was  evidence  that  defendant  was 
guilty  of  the  offense  charged  in  the  in- 
dictment, requests  to  charge  that  the 
jury  should  not  convict  if  they  believed 
the  evidence  were  property  refused. 
Broclc  *.  Statt  (Ala.  App.),  61  So.  474. 
§  S30  (6)  Conflicting  Evidence. 

A  requested  instruction  that  the  jury 
should  reconcile  contlicting  evidence  fa- 
vorably to  defendant  is  properly  refused. 
Bryant  r.  State,  13  Ala,  App.  206,  68  So. 
704. 
§  S30  (»)  Degree  of  Proof  in  OeneraL 

See   post,   "Reasonable    Doubt,"   §   S37. 

Held  Argumentative.  —  In  murder 
trial,  requested  instruction  upon  degree 
of  conviction  of  accused's  guilt  neces- 
sary to  convict  held  properly  refused  as 
argumentative.  Cain  v.  State  (Ala. 
App,),   77   So.   463. 

Same  —  Circumstantial  Evidence. — In- 
struction as  to  degree  of  proof  required 
to  convict  on  circumstantial  evidence, 
and  other  instructions,  were  properly  re- 
fused, as  argumentative.  Lawson  v. 
State    (Ala.  App.),  76  So.  411. 

Same — Vindication  of  I^w — Inq>n)Tc- 
ment  of  Public  Morals.  —  Requested 
charge  that  it  is  not  duty  of  jury  to 
convict  accused  to  vindicate  law  or  to 
improve  public  morals,  unless  evidence 
is  so  convincing  as  to  lead  to  conclusion 
that  accused  can  not  be  innocent,  is  ar- 
gumentative and  bad.  Minor  v.  State 
(Ala.  App.),  ■*4   So.  98. 

Held  Erroneous.- A  requested  charge 
to  acquit  unless  the  evidence  fully  sat- 
isfies the  minds  and  the  conscience  of 
the  jurors  held  erroneous.  Terry  v. 
State,   13    Ala.  App.  115,  69   So.  370. 

Patently  Faulty.  —  Requested  charge 
that  the  jury  should  not  convict  without 
a  reasonable  belief  of  defendant's  guilt, 
and  even  such  reasonable  belief  might 
not  be  suflicienlly  shown  to  exclude  a 
reasonable  doubt  to  the  contrary,  is  pa- 
tently faulty.  Murkison  v.  State,  11  Ala. 
App.    105,   69    So.   684. 

Too  Hi^  Degree  of  Proof.- An  in- 
struction that  the  state  was  bound  to 
prove  the  guilt  of  defendant  fully, 
clearly,    satisfactorily,    and    to    a    moral 
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certainty  was  properly  refnied,  a>  re* 
qniring  too  high  degree  of  proof.  Bul- 
lington  V.  Stale,  13  Ala.  App.  61,  69  So. 
319. 

An  instruction  that,  if  the  mind  of  the 
Jury  was  in  a  state  of  confusion  as  to 
defendant's  guilt  or  innocence,  he  should 
be  acquitted  was  properly  refused  be- 
cause requiring  too  high  a  degree  of 
proof.  Olive  v.  State,  8  Ala.  App.  178, 
63   So.   36. 

In  a  murder  caie,  an  instruction  held 
properly  refused,  as  exacting  a  too  high 
degree  of  proof  of  guilt.  Pounds  v. 
State  (Ala.  App.),  73  So.  127. 

Considenitioii  of  Only  Part  of  Evi- 
dence.—In  a  murder  case,  instructjc 
held  properly  refused,  as  stating  in  a 
ternative  that  jury  would  be  justified  i 
acquitting  defendant,  based  on  a  probi 
bility  of  his  innocence  in  consideration 
of  a  part  only  of  the  evidence.  Pounds 
V.  State   (Ala.   App.),  73   So.   127. 

One  Pact  Not  Coniiitent  with  Quilt 
—An  in«truction  that  if  one  tact  was 
proven  which  was  not  consistent  witi 
the  guilt  of  the  defendant,  he  must  b< 
acquitted  was  properly  refused  as  mislead- 
ing. Johnson  V.  State,  13  Ala.  App.  140, 
69  So.  396. 

Excludtag  to  Harked  Certamtr  Every 
.Supposition  of  Guilt— In  murder  trial, 
requested  special  charge  that  "you  must 
find  defendant  not  guilty  unless  the  evi- 
dence is  such  as  to  exclude  to  a  marked 
certainty  every  supposition  but  that  of 
his  guilt"  was  properly  refused.  Cain  v. 
State    (Ala.    App.),    77    So.    4S3. 

"Guilty  beyond  Reasonable  Sapposl- 
tiiHi." — In  a  criminal  prosecution,  a  re- 
quested charge  that,  "You  can  not  find 
the  defendant  guilty  unless  you  believe 
him  guilty  beyond  all  reasonable  suppo- 
lition"  was  properly  refused;  supposition 
having  no  legitimate  sphere  in  judicial 
administration.      Dawson    v.    State,    196 

Ala,    593,    71    So.    732. 

%  530  (11)  Proof  to  Satisfaction  of  Jury. 
Charge  that  jury  must  be  satisfied 
conclusively  of  defendant's  guilt  before 
they  could  convict  is  properly  refused, 
^s  implying  that  guilt  must  be  shown  to 
a  mathematical  certainly.  Keith  v.  State 
(Ala.  App.),  72  So.  602. 


^i.  Law  §§  530  {9)-S31 

§  MO  (IB)  Absolute  Proof. 

Full  Prool— Brooks  v.  Sutc,  S  AU. 
App.  277,  62  So.  569.  See  the  title 
CRIMINAL  LAW,  §  530  (13),  vol  4, 
p.   361. 

ArgtuneoUtive  Charge.— A  requested 
charge,  which  required  an  acquittal  ns- 
less  the  jury  were  convinced  by  the  evi- 
dence of  accused's  guilt  in  such  a  man- 
ner that  each  would  venture  to  act  upon 
it  in  matters  of  the  highest  concern  to 
themselves,  was  properly  refused  as  ir- 
gumenUtive.  Smith  v.  State,  1B3  All. 
38,   63   So.   184. 

Exacting  Too  High  Degree  of  Proof 
—Campbell  v.  State,  182  Ala.  IB,  fi!  So. 
S7.  See  the  tftle  CRIMINAL  LAW,  [ 
630    (12),   vol.   4,   p.   380. 

§  no  (13)  Hatter  of  Defenae  in  Oen- 
enL 
In  a  murder  case,  an  instruction  held 
properly  refused,  since  the  court  is  un- 
der no  duty  to  give  charges  which  in- 
struct the  jury  that  they  may  "look  to" 
certain  evidence  or  "consider"  certain 
facts.  Pounds  v.  State  (Ala.  App.),  73 
So.  127. 
§  SSO  (11)  Insanity  or  Intoxication. 

Proof  beyond  Reasonable  Donbt  — 
Smith  V.  State,  182  Ala.  38,  62  So.  IM. 
See  the  title  CRIMINAL  LAW,  j  S30 
(14),  vol.  4,  p.  381. 

A    charge    requiring    acquittal    of   ac- 
cused,  if  evidence  leaves  in  the  mind  of 
the  jury  a  reasonable  doubt  of  his  san- 
ty  was  properly  refused.    James  v.  Stale, 
193  Ala.  55,  69  So.  669. 
§  SSI.  Purpose  and  Effect  of  Evidence. 
As   to   effect  of   admission   of  evidence, 
:e   ante,   "Effect    of  Admission,"  S   440. 
Directing  Verdict  or  Declaring  Law  it 
Jury   Believe    Evidence.— In    prosecution 
for    grand    larceny   and    receiving  stolen 
goods,  though  there  was  no  direct  proof 
that  property  named    in    indictment  had 
been  in  possession  of  alleged  owner, 
defendants'    requests,    declaring    if    juir 
believed  evidence  they  must  find  defend- 
ants   not   guilty,    were   properly   refused. 
Wade  V.  Stale,  U  Ala.  App.  130,  72  So. 
26e. 

The  court  did  not  err  in  refusing  a  re- 
quested instruction  which  directed  an  ac- 
quittal unless  the  jury  believed  that  de- 
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fendants   followed    the   complaining    wit' 

nets,  or  went  along  with  him  to  the  place 

where    the    alleged    robbery    took    place. 

Boawell  v.  SUte,  S  Ala.  App.  23,  64  So. 

ISB. 

I  fSl.  Circumstantial  Evidence. 

As  to  weight  and  sufliciency,  see  ante, 
"Circumstantial  Evidence,"  |  36S.  As  to 
applicability  of  instructions  to  evidence, 
see  post,  "Circumstantial  Evidence,"  % 
US  (14). 

I  US  <t)  Direct  and  Cimmutantial  Bvt- 

Wher^  circnmstantial  evidence  was  re- 
lied upon,  the  refusal  of  a  charge  that, 
to  justify  a  conviction',  circumstantial 
evidence  should  exclude  any  rational 
probability  of  innocence,  and  that  a  con- 
viction shonld  not  be  had  on  circumstan- 
tial evidence  when  direct  evidence  was 
obtainable  was   proper.     Webb  v.   Stale, 

II  Ala.  App.  123,  66  So.  845. 

}  M9  (3)  Form  and  Sufficiency  in  Qen- 
eraL 

Hialeadtng  and  Argumentative  In- 
ttmction. — An  instruction  that  circum- 
stantial evidence  "is  always  insufficient 
when,  assuming  all  to  be  proved  which 
the  evidence  tends  to  prove,  some  other 
reasonable  hypothesis  may  still  be  true, 
for  it  is  the  actual  exclusion  of  every 
other  reasonable  hypothesis  which  in- 
vests mere  circumstances  with  the  force 
of  truth,"  is  erroneous,  being  misleading 
and  argumentative.  Miller  v.  State  (Ala. 
App.),  74  So.  840. 

UnmUUIgible  Inatmction. — Saulsberry 
V.  Sute,  178  Ala.  16,  59  So.  476.  .  See  the 
title  CRIMINAL  LAW.  %  532  (3),  vol. 
4.  p.  385. 

"Unless  No  Other  Person  Could  Have 
Done  Act" — It  is  not  error  to  refuse  a 
requested  charge,  where  the  evidence  is 
circumstantial,  that  the  defendant  should 
be  acquitted,  unless  no  other  person 
"could  have  done  the  act,"  since  others 
"could"  have  done  it,  though  defendant 
did  do  it  Cunningham  v.  State,  14  Ala. 
App.  I,  69  So.  982. 

9  631    (5)    Degree  of   Proof  of  Cireum- 


"Unerring  Certainty,"— Charge  that,  to 
justify  conviction   on  circumstantial   evi- 


dence, it  must  be  so  strong  as  to  lead 
with  "unerring  certainty"  to  conclusion 
of  guilt,  was  properly  refused,  as  evi- 
dence need  show  defendant's  guilt  only 
beyond  reasonable  doubt.  Lawson  v. 
State  (Ala.  App.),  76  So.  411. 

Matters  of  Hi^eat  Concern  to  Jurors. 
—Wilson  V.   Sute,   7  Ala.   App.   134,  61 
So.  471.    See  the  title  CRIMINAL  LAW, 
g   532   (5),  vol.   4,  p.  386. 
§  5S8.  Credibility  of  Witnesses. 

As  to  instructions  invading  province 
of  jury,  see  ante,  "Credibility  of  Wit- 
nesses," §  908.  As  to  applicability  of  in- 
structions to  case,  see  post,  "Credibility 
of  Witnesses,"  |  558  (IS). 
§  933  (1)  Evidence  Justifying  or  Requir- 
ing Instnictiona. 

Under  the  evidence  in  a  prosecution 
for  the  sale  of  liquor  the  court  should 
have  charged  that,  if  the  testimony  of 
the  sole  witness  for  the  state  as  to  the 
time  of  the  offense  was  so  unreliable  as 
to  show  a  defective  memory,  his  entire 
testimony  could  be  disregarded  and  de- 
fendant acquitted.  Harrison  v.  State,  12 
Ala.  App.  264,  68  So.  532. 
§  533  (9)  Sufficiency  in  GeneraL 

Argumentative  Instruction.  —  An  in- 
struction on  the  credibility  of  witnesses 
held  properly  refused  as  argumentative. 
Roden  v.  State,  13  Ala.  App.  lOS,  69  So. 
366. 

HisleadinK  Instruction.— In  a  trial  for 
homicide,  instruction  that  defendant 
could  not  be  convicted  if  there  was  a 
reasonable  doubt  of  the  truth  of  state- 
ments as  testified  to  by  the  state's  wit- 
nesses as  to  any  material  fact  held  prop- 
erly refused  as  misleading.  Hubbard  v. 
State,  1»  Ala.  App.  47,  64  So.  «33. 

Instruction  that  jury  must  believe  a 
witness  before  it  could  convict  was  prop- 
erly refused  as  requiring  belief  of  all  of 
his  testimony.  Moore  v.  State  (Ala. 
App.),  72  So.  596. 
§  533  (3)  Police  Officers,  and  Detectives. 

Argumentative     Instruction.  —  Harmon 
V.  State.  8  Ala.  App.  311,  62  So.  438.    See 
the    title    CRIMINAL  LAW,   §   633    (3), 
vol.   4,   p.   390. 
§  533  (7)  Interest  or  Bus. 

Rejecting   Entire   Testimony— Hislead- 
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ing  InitructionB.— An  instruction  that  if 
any  of  the  state's  witnesses  have  exhib- 
ited malice  or  anger  against  accused  and 
the  jury  are  satisfied  that  they  have  not 
testified  truly  in  part,  the  jury  may  dis- 
regard their  testimony  altogether  is 
properly  refused  as  misleading.  Chest- 
nut I'.  State,  7  Ala.  App.  73.  61  So.  809. 

Same— Proper  InitnictionB.  —  That  a 
state's  witness,  a  white  man.  on  whose 
initiative  defendant,  a  negress,  was  ar- 
rested for  adultery,  inconvenienced  him- 
self so  greatly  to  obtain  evidence  to  sub- 
stantiate the  rumor  of  her  guilt,  as  shown 
fey  his  testimony,  that  he,  in  watching  her, 
lay  at  night,  half  an  hour,  under  a  house, 
in  severe  cold  weather,  nearly  freezing  as 
a  result,  presents  such  evidence  of  his 
prejudice  against  her.  as  to  require  the 
giving  of  her  requested  charge,  as  to  dis- 
regarding his  testimony,  in  case  he  had 
exhibited  prejudice  against  her.  Branch 
V.  State.  10  Ala.  App.  94,  64  So.  507. 
%  SSS  (6)  Effect  of  Impeaching  Evidence. 

Stifficiency  of  Inatructiona  aa  to.— A 
requested  instruction  in  a  larceny  trial 
that  testimony  of  witnesses  known  to  be 
unworthy  of  belief  6t  impeached  in  any 
Other  manner  is  InsufHcient,  etc..  was 
properly  refused,  because  allowing  the 
jury  to  determine  their  credibility  from 
matters  outside  the  evidence.  Autrey  f. 
State  (Ala.  App.),  74  So.  397. 

Dcgreea  of  Impeaching  Evidence. — As 
there  are  no  degrees  to  the  several 
methods  of  impeaching  a  witness,  a  re- 
quested charge  speaking  of  the  highest 
form  of  impeachment  is  properly  refused. 
Forman  v.  State,  190  Ala.  22,  67  So.  S83. 

Contradictory  Teatimony, — An  instruc- 
tion that,  where  a  witness  has  been  con- 
tradicted, the  jury  may  disregard  his  en- 
tire testimony,  was  properly  refused  as 
permitting  such  action,  though  they  did 
not  believe  the  contradicting  evidence, 
and  though  the  uncontradicted  part  of 
his  testimony  was  undisputed.  Maxwell 
V.  State,  11  Ala.  App.  53,  69  So.  732. 


a  larceny  case  that 
if  certain  state  witnesses  had  been  im- 
peached, their  evidence  does  not  justify 
without  corroborating  evidence 


indicating  defendant's  guilt  was  propetlf 
refused  as  misleading  and  partly  abitnct 
as  applied  to  the  evidence.  Autrey  r. 
State  (Ala.  App.),  74  So.  397. 
§  S»  (10)  Effect  of  WilUul  FalM  Ttt- 
timony. 

Contradictoty  Statement  Conceranc 
Material  Facta.— In  murder  trial,  Ibcre 
being  evidence  that  witness  had  made 
contradictory  statement  concerning  ma- 
terial facts,  it  was  error  to  refuse  instruc- 
tion that  the  jury  might  consider  such 
statement  in  determining  the  weight  of 
the  witness"  testimony;  Code  1907,  S 
S364,  as  amended  by  Acts  1915,  p.  S19, 
providing  that  refusal  of  a  charge  cov- 
ered by  general  charge  shall  not  be  cause 
for  reversal,  not  applying.  Reynold)  v. 
State,  196  Ala.  598,  73  So.  20. 

Rejection  of  Entire  Teatimony.— On 
murder  trial,  there  being  evidence  as  to 
a  witness'  willful  or  corrupt  false  testi- 
mony as  to  a  material  fact,  it  was  error 
to  refuse  instruction  that  on  finding  he 
gave  such  testimony  the  jury  might  dis- 
regard his  entire  testimony.  Reynolds 
I'.   Stale,  196  Ala.  586,  73  So,  20. 

Same— Only  One  Witneaa  for  State.— 
Where  there  was  only  one  witness  for 
the  state  in  a  prosecution  for  the  sale  of 
liquor,  a  requested  charge  that  the  jury 
might  disregard  his  entire  testimony,  if 
they  believed  he  knowingly  testified 
falsely,  should  have  been  given.  Harri- 
son 1'.  State.  12  Ala.  App.  284.  68  So.  53!. 

Same  —  Pretermittiiig  Materiality  of 
Falae  Testimony.— Charge  that  if  jury 
"believe  that  any  witness  has  sworn 
willfully  and  corruptly  false,  then  they 
must  disregard  testimony  of  such  wit- 
ness entirely,"  was  properly  refused  as 
pretermitting  materiality  of  false  testi- 
mony. Butler  V.  State  (Ala.  App.),  77 
So.  73. 

Same— Omitttng  Element  of  Willfid- 
neaa, — A  requested  instruction  that  the 
jury  might  disregard  a  witness'  entire 
testimony  if  they  found  he  had  testified 
falsely  is  improper  because  omitting  the 
element  of  willfulness.  Ellis  v.  Sute 
(Ala.  App.),  72  So,  S7B. 

Rejection  of  Entire  Teatinumy,  Irre- 
Bpective  Whether  Porttoa  Waa  WaifiUty 
False.— Chestnut  v.  State.  7  Ala.  Ap^.  73, 
61    So.    609.     See    the    title    CRIMINAL 
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LAW,   §   533   (10).  vol.  4,  p.   394. 
}  IS4.  Credibility  of  Tcstimoay  or  State> 
ment  of  Accnud. 
As  to  instructions  invading  province  of 
jury,  see  ante,  "Credibility  of  Accused," 
S  S09.      As    to    admissions    and    confes- ' 
sions,    see    ante.   "Admissions   and    Con- 
fessions." §  5B9.     As  to  instructions  giv- 
ing undue    prominence    to    statement    of 
accused,    see    post,    "Credibility    of    Ac- 
cused," §  S55   (6). 
$  SH  (1)  Soffidency  in  General. 

In  manslaughter  case,  accused's  re- 
quest to  charge  held  properly  refused 
because  it  was  argumentative.  Tittle  v. 
Slate  (Ala.  App.),  73  So.  14S. 
S  in  (»)  Reference  to  Interest  in  Event 
Weighing  Defendant's  as  Other  Tes- 
timony.— Descrippo  v.  State,  8  Ala.  App. 
8S,  62  So-  1004.  See  the  title  CRIMI- 
NAL LAW,  §  534  (B),  vol.  4.  p.  395. 
$  534  (3)  Effect  of  False  Testimony- 

Where  material  allegations  in  indict- 
ment for  rape  were  proven  only  by  tes- 
timony of  victim,  it  was  error  to' refuse 
ciiarge  based  on  her  willful  and  corrupt 
swearing.  McKissack  v.  State  (Ala. 
App.).  75  So.  701. 

Necessity   That    False   Testimony    Be 
WUIfnlly  False.— Keef    v.    State,    T    Ala. 
App.  15.  60  So.  963.    See  the  title  CRIM- 
INAL LAW,  §  534  (3).  vol.  4,  p.   396. 
S  038.  Failure  of  Accused  to  Testify- 

Code  1907,  g  7894,  prohibiting  comment 
on  failure  of  a  defendant  to  testify, 
does  not  make  it  error  for  the  court  to 
caution  the  jury  in  reference  thereto. 
Brandes  v.  State,  10  Ala.  App.  339,  65 
So.  307. 
§  M7.  Reasonable  Doubt. 

As  to  weight  and  sufficiency  of  evi- 
dence, see  ante,  "Reasonable  Doubt,"  | 
371.  As  to  effect  of  good  character  to 
generate  reasonable  doubt,  see  ante, 
"Good  Character  in  Connection  with 
Other  Evidence,"  §  523  (4b).  As  to  de- 
temi nation  and  sufficiency  of  evidence, 
see  ante,  "Determination  of  Sufficiency 
of  Evidence  in  General,"  §  S30.  As  to 
doubt  of  individual  juror,  see  post, 
"Doubt  of  Individual  Juror,"  §  543  (2). 
As  to  excluding  or  ignoring  evidence  of 


reasonable  doubt,  see  post,  "Sufficiency 
of  Evidence  and  Reasonable  Doubt,"  S 
559   (8). 

§  SS7    (1)    Sufficiency  of   Definitions   of 
Reasonable  Doubt  in  General. 

Instructions  Held  Erroneous.  —  Re- 
quested charges  on  reasonable  doubt 
held  erroneous  and  properly  refused. 
Minor  v.  State  (Ala.  App.),  74  So.  98; 
Benjamin  v.  State,  la  Ala.  App.  148,  67 
So.  792;  Roden  v.  Slate,  13  Ala.  App.  JOS, 
69  So.  366. 

Same— Arson. — Instruction  on  reason- 
able doubt  in  a  prosecution  for  arson 
held  properly  refused.  Cunningham  f. 
State.  14  Ala.  App.  1.  69  So.  982. 

Same^Homicide. — In  a  homicide  case, 
a  requested  charge  on  reasonable  doubt 
held  erroneous.  Minor  v.  State  (Ala. 
App.),    74    So.    98. 

Instructions  Held  Ai'gumentatEve. — 
Requested  charge  on  reasonable  doubt 
held  argumentative  and  obscure.  Minor 
V.   Slate    (Ala.  App,).  74   So.   98. 

Instructions  on  reasonable  doubt  in  a 
prosecution  for  arson  held  bad.  as  ar- 
gumentative. Cunningham  v.  State,  14 
Ala.  App.  1,  89  So.  988. 

In.  murder  trial,  requested  charge  that 
"a  reasonable  doubt  is  such  a  doubt  as 
leaves  your  mind  in  view  of  all  the  evi- 
dence in  a  Slate  of  reasonable  uncertainty 
as  to  the  guilt  of  defendant"  was  prop- 
erly refused  as  argumentative.  Cain  v. 
-State    (Ala.    App.),    77    So.   453. 

A  requested  instruction  that  the  jury 
should  not  convict  without  a  reasonable 
belief  of  defendant's  guilt,  although  such 
belief  might  not  exclude  a  reasonable 
doubt,  being  self-contradictory  and  argu- 
mentative, was  -properly  refused.  Moore 
V.  State,  12  Ala.  App.  243,  67  So.  789. 

Held  Meaningless.  —  Defendant's  re- 
quested charge  on  reasonable  doubt  held 
meaningless.     Todd     v.     State,     13     Ala. 

App.    301,    69    So.    335. 

Held  Misleading.— Instruction  that  de- 
fendant's good  character  "alone,"  in  con- 
nection with  other  evidence,  might  cre- 
ate a  reasonable  doubt,  held  misleading 
by  use  of  the  word  "alone."  De  Wyre 
!■.  Stale,  190  Ala.  I,  67  So.  577. 

Beyond  Reasonable  "Supposition." — A 
charge  directing  the  jury  to  acquit  un- 
less the  evidence  excludes  every  reason- 
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able  "Bupposition"  except  that  of  guilt 
is  properly  refused.  Richardson  v.  State, 
191  Ala.  21,  68  So.  57.    , 

"If  Jury  Feel  a  Heutaucy  of  Oiult"— 
A  requested  instruction  that,  if  the  jury 
feel  a  hesitancy  in  arriving  at  a  verdict 
of  guilty,  they  must  acquit,  is  bad.  Bry- 
ant V.  State,  13  Ala.  App.  208,  6S  So.  704. 

Baaing  Acquittal  on  Reaaonable  Doubt 
of  lanocence.— In  trial  for  robbery, 
charge  as  to  good  character  held  errone- 
ous as  requiring  an  acquittal  on  a  rea- 
sonable doubt  of  innocence,  instead  of 
reasonable  doubt  of  guilt.  Ware  v. 
SUte,  12  Ala.  App.  101.  fl7  So.  T83. 

Basing  Acquittal  upon  Reasonable 
Doubt  of  "OttUt  or  Innocence."— Smith 
V.  State,  182  Ala.  38.  62  So.  184.  See  the 
title  CRIMINAL  LAW.  |  537  (1>,  vol. 
4,  p.  36B. 

Charge  Not  Predicated  on  All  the  Evi- 
dence.—A  charge  that  if  from  any  part 
of  the  testimony  there  is  created  in  the 
minds  of  the  jury  a  probability  that  ac- 
cused is  not  guilty  it  is  sufficient  to  cre- 
ate a  reasonable  doubt  and  accused  must 
be  acquitted,  was  properly  refused  be- 
cause not  predicated  on  all  the  evidence. 
Dodson  V.  State.  10  Ala.  App.  35B.  85 
So.  206. 

Requested  charges,  authorizing  an  ac- 
quittal because  of  a  doubt  arising  from  a 
consideration  of  a  part  only  of  the  evi- 
dence in  the  case,  are  bad.  Hall  v.  State. 
11  Ala.  App.  B5.  65  So,  427. 

Failure  to  SUte  of  What  Juiy  Should 
Be  in  Doubt— In  prosecution  for  mur- 
der, charge  failing  to  state  of  what  jury 
should  be  in  doubt  was  bad.  Smith  v. 
State  (Ala.  App.),  75  So.  839. 

Doubt  "at  to  Truth."— McC  lain  v. 
State,  182  Ala,  67.  62  So.  241.  See  the 
title   CRIMINAL  LAW,   §  53T    (i).  vol 

4,   p.    398. 

State'i  Evidence  Statementa  Which 
Jury  Reaaonably  Doubts.  —  Smith  v. 
State,  183  Ala.  10,  63  So.  864.  See  the 
title  CRIMINAL  LAW.  §  537  (1)  vol 
4,  p.   398. 

Predicating  Acquittal  on  Doubt  of 
Guilt  of  Third  Peraon.— Requested  charge 
that,  if  the  jury  had  a  reasonable  doubt 
as  to  who  took  the  money,  it  should  ac- 
quit, was  faulty,  in  predicating  an  ac- 
quittal on    reasonable   doubt  as  to   guilt 


of  third  person.  Moye  v.  State.  \%  Ala 
App.  127,  67  So-  716. 

In  a  prosecution  for  larceny,  defend- 
ant's requested  charge  that,  if  the  jury 
under  all  the  evidence  had  a  reasonable 
doubt  as  to  who  took  the  money,  whether 
a  certain  third  person  or  defendant.  It 
should  give  defendant  the  benefit  of  such 
doubt  and  acquit,  was  misleading  as  ap- 
plied to  the  evidence,  in  that  defendint 
could  have  been  guilty  of  an  offense 
within  the  terms  of  the  indictment  with- 
out having  been  the  person  who  alone 
actually  first  took  the  money.  Moye  j. 
State,   12  Ala.   App.   127,  67  So.  7IS. 

One  Kngle  Fact  Proven  Inconsittoit 
with  Defendant's  Guilt— A  requested  in- 
struction that,  if  there  was  one  single  fact 
proved  to  the  satisfaction  of  the  jury  in- 
consistent with  defendant's  guilt  it  wai 
sufhcient  to  raise  a  reasonable  donbl 
should  have  been  given  where  there  w« 
evidence  of  facts  inconsistent  with  guilL 
Doty  *.  State,  9  Ala.  App.  2i,  64  So.  m 

"That  Jury  Can  Say  to  Themaelvw 
They  Doubt"— A  charge  which  asserts 
that  if.  after  the  jury  have  investigated 
the  evidence  and  compared  it  in  all  ill 
parts,  they  can  say  to  themselves  that 
they  doubt  the  guilt  of  accused,  they 
have  a  reasonable  doubt,  .is  properly  re- 
fused. Former  v.  State,  12  Ala.  App, 
179.  67  So.   720. 

§  BIT   (>)   Neceaaity  of  Inatntctioni  Re. 

quiring     Proof     beyond     Reasonable 

Doubt 

Propnety     of     Refusal.  —  Refusal    of 

charge  on  reasonable  doubt  held  errone- 

us.     Roden  v.   State.  13   Ala.  App.  IDS, 

»    So.    366. 

Omission  of  Words  "Beyond  Reaaon- 
able Doubt"— In  a  prosecution  for 
crime,  the  charge  that  if  the  jury  be- 
lieved the  evidence  they  must  find  de- 
fendant guilty  was  erroneous,  having 
omitted  the  words  "beyond  a  reasonable 
doubt"     Kennedy  v.  State,  14  Ala.  App. 

23.  70    So.   957. 

In  prosecution  for  trespass  after  warn- 
g.  charge  that  if  the  jury  believed  the 
evidence  they  must  find  defendant  guilty 
was  erroneous  for  failing  to  predicate 
conviction  upon  belief  of  the  evidence 
beyond  a  reasonable  doubt  Huff  p. 
State   (Ala.  App.),  77  So.  939. 
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Doabt  Sas«d  on  Soiiiethiii(  Extriosic 
to  Evidence. — A  requested  charge  that  if 
from  the  unsatisfactory  character  of  the 
evidcDce,  or  for  any  other  reason,  the 
jury  are  not  satisfied  of  defendant's  guilt, 
Ihey  should  acquit  was  erroneous  as  per- 
mitting the  jury's  doubt  to  be  based  on 
I  consideration  of  something  outside  of 
the  evidence.  Conner  v.  State,  10  Ala. 
App.  206,  65   So.  309. 

i  t37  (S)  Sufficiency  of  Inatnictions  as 
to  Proof  beyond  Reaftonable  Doubt 
Held  Proper. — A  charge  "that  each 
and  every  one  of  you  is  entitled  to  have 
his  own  conception  of  what  constitutes 
a  reasonable  doubt,"  and  that  before  the 
jury  could  convict  the  evidence  must 
convince  each  juror  of  defendant's  guilt 
beyond  a  reasonable  doubt,  and  that  if 
any  juror  had  a  reasonable  doubt  de- 
fendant could  not  be  convicted,  held  not 
erroneous.  Doty  v.  State,  9  Ata.  App. 
31.  6*  So.  170. 

Properly  Refused.— Requested  instruc- 
tion on  reasonable  doubt  held  properly 
refused.  Fuller  v.  State  (Ala.  App.),  75 
So.    879. 

ATgumentative. — Charge  "that  a  rea- 
sonable doubt  of  guilt  which  authorizes 
an  acquittal  is  one  arising  from  a  con- 
sideration of  the  evidence  in  the  case, 
having  regard  for  both  what  it  shows 
and  what  it  does  not,"  was  properly  re- 
fused as  argumentative.  Butler  v.  State 
(Ala.  App.),  77  So.  72. 

Requested  charge  that  the  requirement 
that  juries  must  believe  defendant  guilty 
from  the  evidence  beyond  a  reasonable 
doubt  is  not  a  fiction  of  law,  but  is  in- 
tended as  a  substantial  shield  against  con- 
viction till,  etc.,  is  argumentative.  Pin- 
son  V.  State  (Ala.),  78  So.  876;  Sauls- 
berry  V.  State,  178  Ala.  IB,  59  So.  476. 
See  the  title  CRIMINAL  LAW,  §  537 
(3),  vol.  4,  p.  40A. 

Stating  No  "Proposition  of  Law."— In 
a  prosecution  for  homicide,  defendant's 
requested  instruction  that  the  jury  must 
construe  every  reasonable  doubt  in  his 
favor  was  properly  refused,  as  it  stated 
no  proposition  of  law;  it  not  being  pos- 
sible to  "construe"  a  reasonable  doubt. 
Martin  v.  State,  196  Ala.  684.  71  So.  «93. 
Involved,  Uncertain  and  Conq)licated. 
— Saulaberry  v.  State,  178  Ala,  16,  99  So. 


476.  See  the  title  CRIMINAL  LAW,  } 
537  (3),  vol.  4,  pp.  403,  403;  Olden  v. 
State,  176  Ala.  0,  58  So.  307.  See  th« 
title  CRIMINAL  LAW,  §  537  (3),  vol. 
4,  p.  403. 

ConfuBing. — In  a  homicide  case,  an  in- 
struction that  a  presumption  of  inno- 
cence surrounds  the  defendant  through' 
out  the  trial  and  the  jury  must  be  con- 
vinced to  a  moral  certainty  and  beyond 
a  reasonable  doubt  that  the  defendant 
was  not  without  guilt  was  properly  re- 
fused, as  the  words  "not  without  guilt" 
were  calculated  to  confuse.  Daniel  v. 
State,  14  Ala.  App.  63,  71  So.  79. 

Inaccurate  and  Obacnn.— Johnson  v. 
State,  8  Ala.  App.  14,  62  So.  450.  See  the 
title  CRIMINAL  LAW,  S  537  (3).  vol. 
4,  p.  403. 

Faulty  and  Incomplete.  —  Requested 
charge  that  the  presumption  of  innocence 
is  intended  to  be  a  shield  against  con- 
viction until  accused's  guilt  is  established 
from  credible  evidence,  beyond  all  rea- 
sonable doubt  and  to  a  moral  certainty, 
is  faulty  and  incomplete.  Minor  v. 
State   (Ala.  App.).  74   So.  98. 

Reasonable  Doubt  Must  Grow  Out  of 
Whole  Evidence.— Olden  v.  SUte,  176 
Ala.  8,  58  So.  307.  See  the  title  CRIM- 
INAL   LAW.    S    537    (3),   vol.    4.    p.    402. 

Charge  Failing  to  Set  Out  Elements 
of  Self-Defense.— In  a  prosecution  for 
homicide  requested  charge  on  reasona- 
ble doubt  as  to  self-defense  is  properly 
refused,  where  it  fails  to  set  out  the 
constituent  elements  of  self-defense. 
McGhec  V.  State,  178  Ala.  4,  59  So.  573, 
overruling  Henson  v.  State,  112  Ala.  41, 
21  So.  79. 

Innocence  ConuBtent  with  Any  Rea- 
sonable Hypothesii.— Saulsberry  v.  State, 
178  Ala.  16,  59  So.  476.  Sec  the  title 
CRIMINAL  LAW,  §  537  (3),  vol.  4,  p. 
403. 

Beycmd  'Any  and  AU  Reasonable 
Chance  of  HisUke,— Accused's  requested 
instruction,  "the  court  must  believe  the 
defendant  guilty  beyond  any  and  all  rea- 
sonable chance  of  mistake  before  they 
can  find  the  defendant  guilty,"  held 
properly  refused.  Smith  v.  State,  197 
Ala.  193,  72  So.  316. 

Reasonable  Doubt  of  Where  Defend- 
ant Was. — A  charge,  "If  you  have  a  rca- 
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8ona1>Ie  doubt  as  to  whether  defendant 
was  at  Blankenshifa  saloon  at  the  i 
(deceased)  was  killed,  your  verdict  should 
be  not  guilty,"  was  properly  refused. 
Thomas  v.  State,  11  Ala.  App.  85,  6B  So. 
803. 

For  What  PnipOM  Defendant  Was  at 
Place. — In  a  prosecution  for  the  unlaw- 
ful manufacture  of  intoxicating  liqnors, 
where  the  state  proved  accused's  pres- 
ence at  a  still  for  the  purpose  of  show- 
ing his  connection  with  the  manufacture 
of  liquors,  either  then  or  at  another  time, 
the  refusal  of  a  charge  that  he  must  be 
acquitted  unless  the  jury  believed  be- 
yond a  reasonable  doubt  that  he  was  at 
the  still  to  make  intoxicating  liquors  was 
proper.  Gravett  v.  Stale,  11  Ala.  App. 
211,  65  So.  850. 

If  ProMcntion  Has  Failed  to  Prow 
Guilt.— A  requested  charge  that  if  the 
prosecution  has  failed  to  prove  the  guilt 
of  accused  beyond  a  reasonable  doubt, 
the  jury  must  acquit  is  erroneous,  where 
any  testimony  elicited  from  accused's 
witnesses  tends  to  incriminate  him. 
Thomas  V.  State.  11  Ala.  App.  85,  65  So. 
863. 

9    5S7    <1>    Instmctiotu    Not   Requiring 
Doubt  to  Be  Reasonable. 

"Doubt  of  Guilt."— A  request  to  charge 
the  jury  to  discharge  defendant  if  they 
had  a  doubt  of  his  guilt  was  objectiona- 
ble for  failure  to  require  that  the  jury 
have  a  reasonable  doubt.  Perry  v.  State, 
177  Ala.  1,  59  So.  150;  Givens  v.  State, 
8  Ala.  App.  123,  63  So.  103O.  See  the 
title  CRIMINAL  LAW.  §  537  (*),  vol. 
4,  p.  407. 

In  a  prosecution  for  robbery,  a  re- 
quested instruction  basing  an  acquittal 
upon  the  jury's  doubt  or  uncertainty  of 
defendant's  guilt,  and  not  upon  their  rea- 
sonable doubt,  was  properly  refused. 
Hardeman  v.  State,  14  Ala.  App.  35,  70 
So.  979. 

Reasonable  Doubt  That  Defendant  Is 
"Necessarily"  Guilty.  —  in  a  homicide 
case,  an  instruction,  that  no  proof  of 
guilt  will  satisfy  the  demands  of  the  law 
if  it  does  not  convince  the  jury  beyond 
a  reasonable  doubt  that  the  defendant  is 
necessarily  guilty,  was  properly  refused, 
as  the  use  of  the  word  "necessarily"  tn 
effect    asserted    that    the    evidence    must 


exclude    all   doubt   of    guilt.     Daniel   p. 
State,  14  Ala.  App.  63,  71   So.  79. 

Omission  of  Word  "Reasonable."— A 
requested  charge  that  good  character,  if 
proven,  when  taken  in  connection  with 
the  whole  evidence  may  have  the  effect 
to  generate  such  a  doubt  as  to  author- 
ize acquittal  is  bad  in  omitting  the  word 
"reasonable"  before  "doubt."  Minor  p. 
State  (Ala.  App.),  74  So.  98. 

Requested  charge  that  it,  after  subjecl- 
ing  facts  to  test  of  reason,  there  is  still 
doubt  of  guilt,  the  jury  should  acquit,  it 
erroneous  in  omitting  word  "reasonable" 
before  "doubt."  Minor  v.  State  (Al». 
App.).  74  So.  98. 
§  S37  (6)  Moral  Certaint7. 

A  charge  that  before  jury  can  convict 
they  roust  believe  defendant  guilty  to 
moral  certainty  is  bad.  McMillan  ['. 
State  (Ala.  App.),  75  So.  624;  Minor  r. 
State  (Ala.  App.),  74  So.  98. 

It  was  proper  to  refuse  to  charge  that 
if  the  jury  was  unable  from  all  the  eri' 
dence  to  determine  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  how  the 
killing  occurred,  they  should  acquit 
Thomas  v.  State.  11  Ala,  App.  85,  85  So. 
863. 

But  an  instruction  to  find  accused  not 
guilty,  unless,  after  a  full  consideratioa 
of  all  the  evidence,  his  guilt  was  proven 
to  a  moral  certainty,  asserted  a  correct 
proposition  of  law.  Yorty  v.  State,  11 
Ala.  App.  160,  «5  So.  914, 

Uorml  Certainty  Legal  Equivalent  of 
Reasonable  Doubt.— An  instruction  that 
to  be  convinced  of  accused's  guilt  to  a 
moral  certainty  is  the  legal  equivalent  of 
a  reasonable  doubt  held  proper.  Killen 
V.  State  (Ala.  App.),  75  So.  176,  certio- 
rari denied  in  Ex  parte  State  (Ala),  76 
So.   568. 

Same— CorrectnesB  of  Court's  B^la- 
natioa — The  court's  explanation  of  the 
words  "satisfied  to  a  moral  certainty," 
in  a  charge  given  at  defendant's  request, 
as  meaning,  not  to  an  absolute,  or  math- 
ematical, or  irrevocable  certainty,  but 
"convinced  beyond  a  reasonable  doubt," 
is  correct.  Hale  f.  SUte,  10  Ala.  App. 
32,  64  So.  530. 

Same — Failure  to  Explain. — Failure  to 
explain  that  the  phrases  in  a  charge  "be- 
yond   a    reasonable    doubt"    and   "to    a 
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moral  certainty"  were  synonymous  was 
not  erroneous.  Chandler  v.  State,  12 
Ala.  App.  387,  68  So.  536. 

InconHstent  with  Any  Other  Ratiotul 
Coocliuioii.— Charge  that  before  convic- 
tion the  jury  must  be  satisfied  to  a  moral 
certainty,  not  only  that  proof  is  consist- 
ent with  defendant's  guilt,  but  it  is  wholly 
inconsistent  with  any  other  conclusion,  is 
properly  refused.  Keith  v.  State  (Ala. 
App.),  73  So.  603;  Jackson  v.  State,  193 
Ala.  36,  69  So.  130;  Bryant  v.  Slate,  13 
Ala.  App.  306,  68  So.  704. 

Exclusion  to  Moral  Certainlr  of  Every 
Other  Reuoiuble  Hypotheiia. — McClain 
V.  State.  182  Ala.  67,  82  So.  241.  See  the 
title  CRIMINAL  LAW,  §  537    (6),  vol. 

4,  p.  409. 

It  was  proper  to  refuse  to  charge  that 
the  humane  provision  of  the  law  is  that, 
upon  the  evidence,  there  should  not  be 
a  conviction  unless,  to  a  moral  certainty, 
it  excluded  every  reasonable  hypothesis 
other  than  that  of  guilt.  Thomas  v. 
Slate,  11  Ala.  App.  86,  65  So.  863. 

In  a  prosecution  for  murder  in  the  first 
degree,  a  charge  that,  unless  the  evidence 
against  defendant  excluded  to  a  moral 
certainty  every  hypothesis  or  supposition 
bat  that  of  guilt,  the  jury  should  not  con- 
vict, was  properly  refused.  Moss  v. 
State.  190  Ala.  14.  67  So.  431. 

Ar)wnentative.— Saulsberry  v.  State, 
178  Ala.  16,  59  So.  476.  See  the  title 
CRIMINAL  LAW,  §  537  (6).  vol.  4,  p. 
409. 

An  instruction  that,  before  the  jury 
can  convict,  they  must  be  satisfied  to  a 
moral  certainty,  not  only  that  the  proof 
is  consistent  with  defendant's  guilt,  but 
that  it  is  wholly  inconsistent  with  every 
other  rational  conclusion,  and.  unless  so 
convinced  that  each  would  act  in  matters 
of  highest  importance  to  his  own  inter- 
est, then  they  must  acquit,  was  properly 
refused  as  argumentative.  Phillips  v. 
State.  11  Ala.  App.  is.  65  So.  444. 

Degree  of  Proof. — Requested  charge 
on  degree  of  proof  necessary  to  convict 
held  properly  denied.  Culliver  v.  State 
(Ala.  App.),  73  So.  556. 

Degree  of  Moral  Certatn^. — In  a  pros- 
ecution for  crime,  a  requested  charge  as 
to  the  degree  of  moral  certainty  before 
the  jurors  can  convict  held  properly  re- 


fused.    Brooks  V.   Sute   (Ala.   App.),  74 
So.  85, 

§  637  (S)  Doubt  Which  Would  Influence 
Action  in  Private   Affairs. 

Requested  charge  that  jury  should  ac- 
quit if  they  would  not  be  willing  to  act 
on  evidence  as  to  matters  most  impor- 
tant to  themselves,  held  bad.  Minor  v. 
State   (Ala.  App.),  74   So.  98. 

Instruction  that,  to  convict,  the  jury 
must  be  satisfied  to  a  moral  certainty 
that  the  proof  ia  wholly  inconsistertt 
with  every  rational  conclusion  other  than 
defendant's  guilt,  and  must  be  convinced 
to  the  degree  that  they  would  each  act 
on  that  decision  in  matters  of  the  high- 
est concern  and  importance  in  his  own 
interest,  is  properly  refused.  Diamond 
V.  State  (Ala.  App.),  72  So.  558,  certio- 
rari denied  in  Ex  parte  State  (Ala.),  73 
So.   1002. 

Propriety  of  Charge  as  to  SufBciency 
of  Evidence. — Instruction  as  to  suffi- 
ciency of  evidence  necessary  to  convict 
held  properly  refused.  Jones  v.  State, 
181  Ala.  63,  61  So.  434.  See  the  title 
CRIMINAL  LAW,  §  S37  (8),  vol.  4,  p. 
411. 

ProprielT  of  Argumentative  Chargc.^- 
An  instruction  that,  if  the.  jury  would 
not  be  willing  to  act  on  the  evidence  in 
relation  to  matters  of  most  solemn  im- 
portance to  their  own  interest,  they  must 
find  accused  not  guilty,  is  argumentative, 
and  may  be  given  or  refused.  Chestnut 
V.  State,  7  Ala.  App.  72.  61  So.  609. 
§  B37  (11)  Probability  or  Suppotition  ot 
Innocence. 

Charges  Held  Proper.— In  murder  trial, 
a  charge  that,  if  from  the  testimony 
there  is  a  probability  of  defendant's  in- 
nocence,  that  is  just  ground  for  reason- 
able doubt,  entitling  him  to  acquittal,  is 
proper.  Mathis  v.  Slate  (Ala.  App.),  73 
So.   122. 

In  a  prosecution  for  practicing  medi- 
cine without  a  license,  an  instruction  that 
although  there  may  not  be  a  probability 
of  innocence,  a  reasonable  doubt  may  ex- 
ist which  would  entitle  defendant  to  an 
acquittal,  is  proper.  Feaiy  v.  Birming- 
ham  (Ala.   App.),   73    So.   298. 

Objectionable  Verbiage — Correct  State- 
ment of  Law.— Smith  v.   State,   183  Ala. 
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88,  82  So.  184.  See  the  title  CRIMINAL 
LAW,  I  S37  (11).  vol.  4,  p.  416. 

RefuMl  of  Chir^e  EiToneoiu.~Davi5 
V.  State,  7  Ala,  App.  182,  61  So.  483. 
the  title  CRIMINAL  LAW,  |  637  (11). 
vol.  4,  p.  413. 

CIurKe*  Properijr  Refused.— The 
quested  instruction  that  unlesa  the  evi- 
dence excluded  every  reasonable  "suppo- 
sition" but  that  of  guilt,  the  jury  mutt 
acquit,  is  properly  refused.  Watson  v. 
State  (Ala.  App.).  78  So.  669. 

Requested  charge  on  reasonable  doubt 
held  properly  refused.  Minor  v.  State 
(Ala.    App.).  74  So.  68. 

Instruction  that,  unless  evidence  i. 
strong  and  cogent  as  to  exclude  from 
the  minds  of  each  and  every  juror  every 
reasonable  supposition  except  that  of 
guilt  of  defendant,  they  should  acquit  is 
properly  refused.  Diamond  v.  State 
(Ala.  App),  72  So.  558,  certiorari  denied 
in  Ex  parte  State  (Ala.),  73  So.  1002. 

Confusing  and  Misleading — Charges. — 
Requested  instructions  on  reasonable 
doubt  and  acquittal  in  case  of  probabil- 
ity of  innocence  held  confusing  and  mis- 
leading. Bryant  v.  State,  13  Ala.  App. 
306,   68    So.    704. 

Beyond  All  ReasoQable  Snppoaition.- 
Underwood  v.   State.   176   Ala.   6,  60  So. 
842.     See  the  title  CRIMINAL  LAW.  § 
S37  (11),  vol.  4,  p.  415, 

§  SS7  (IB)  Posaibility  of  Innocence. 

Meld  Proper.— Instruction  that  if  the 
jury  believes  from  all  the  evidence  be- 
yond a  reasonable  doubt  that  defendant 
it  guilty,  although  it  might  believe  it  pos- 
sible that  he  is  not  guilty,  it  must  con- 
vict him  is  proper.  Dickey  *,  State  (Ala, 
App.),  72  So.  608.  certiorari  denied  in  197 
Ala.  610.  73  So.  72. 

Use  of  Word  "Promptly." — Davis  v. 
State,  8  Ala.  App.  147,  62  So,  1027,  cer- 
tiorari denied  in  Ex  parte  Davis,  184 
Ala.  26.  63  So.  1010.  See  the  title  CRIM- 
INAL LAW,  §  537   (13),  vol.  4,  p.   418, 

§  S37  (13)  Donbt  Arising  from  Evidence 
or  Want  of  Evidence, 
Charges  Held  Proper,— In  a  prosecu- 
tion for  practicing  medicine  without  a 
license,  an  instruction  that  the  absence 
of  sufficient  and  satisfactory  evidence 
may  afford  grounds  for  reasonable  doubt 


should  have  been  given.  Fealy  v.  Bir- 
mingham (Ala.  App.),  73  So,  296;  Suton 
V.  State,  8  Ala.  App,  221,  «3  So,  367.  Sec 
the  title  CRIMINAL  LAW,  S  537  (13), 
vol.  4,  p,  419, 

Argumentative  and  Hisieading,— Id  i 
homicide  case,  a  charge  as  to  reasona- 
ble doubt  held  argumentative  and  mij. 
leading.  Minor  v.  Sute  (Ala,  App,),  74 
So.  B8. 

Properly  Refused. — Instruction  on  tn- 
sonable  doubt  was  properly  re(u«4 
where  it  ignored  rule  that  reasonable 
doubt  must  arise  after  consideration  of 
all  the  evidence.  Adlcins  v.  State  (AU. 
App.),  76  So,  465;  McClain  v.  State.  ISt 
Ala.  67,  62  So.  241.  See  the  title  CRIM- 
INAL LAW,  §  537  (13),  vol,  4,  p,  419. 

Same— Assuming  Absence  of  Satiify- 
tng  Evidence. — A  requested  charge  that 
the  absence  of  sufhciently  satisfying  eri- 
dence  of  guilt  may  afford  ground  for  a 
reasonable  doubt  is  erroneous  as  assum- 
ing an  absence  of  satisfying  evidence. 
Conner  v.  State,  10  Ala.  App.  206,  6S  Sa 
309.  . 

Same— Not  Confined  to  Evidence  ia 
Case,— Charge  that  if  circumsunccs  of 
case  could  be  explained  reasonably  and 
consistently  with  accused's  innocence,  the 
jury  should  acquit,  is  erroneous,  not  be- 
ing confined  to  the  evidence  in  case. 
Minor  v.  State  (Ala,  App.),  74  So.  BB. 

Same— Failing  to  Predicate  ProbaUl- 
ilT  of  Innocence  on  Evidence. — A  charge 
failing  to   predicate  probability  of  inno- 

nce    which   would   require   acquittal  U 
arising  out  of  the  evidence  is  properly  re- 
fused.   Jones  V.  State  (Ala,  App.),  74  So- 
843,  certiorari  denied  in  79  So,  1003. 
§  537  (14)  Doubt  upon  Anj  Fact. 

Proof  of  Single  Pact— It  is  not  error 
refuse  an  instruction  that  if  there  it 

le   single    fact  proved    to    the   satisfac- 

)n  of  the  jury  inconsistent  with  ac- 
cused's guilt,  it  is  sufficient  to  raise  a 
reasonable  doubt,  and  the  jury  should  ac- 
quit. Pippin  *.  State,  197  Ala.  613,  7J 
So.  340;  Pearson  v.  State,  13  Ala,  App. 
181,  69  So.  485;  Williams  v.  SUte.  13  Ala. 
App,  133,  «S  So,  376;  Moss  v.  Sute,  190 
Ala,  14.  67  So.  431;  Ex  parte  Davis.  184 
Ala.  26,  63  So,  1010,  denying  certionri 
Davis  V,   State,   B   Ala.  App.  147,  ca  So. 
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10!T;  Campbell  v.  State.  18S  Ala.  18,  6a 
So.  57. 

Same— Homicide. — In  homicide  case, 
charge  that  if  one  fact  inconsistent  with 
guilt  of  accused  has  been  proven  to  rea- 
Moable  satisfaction  of  jury,  they  could 
not  convict  is  improper.  Suttles  v.  State 
(Ala.  App.),  74  So.  400;  Nail  v.  SUte,  12 
AU.  App.  «4.  67  So.  753. 

Same— Murder. — In  murder  irial,  an  in- 
struction that  a  single  proven  fact  incon- 
sistent with  guilt  was  sufficient  to  raise 
reasonable  doubt  justifying  acquittal 
was  properly  refused.  Cain  v.  State  (Ala. 
App.),   77   So.   *53. 

Sam^-Failure  to  Hypothesis  Condd- 
cration  of  Other  Evidence — Instruction 
that,  if  a  single  fact  inconsistent  with 
gnilt  is  proven,  this  is  sufficient  to  raise 
reasonable  doubt,  and  they  should  ac- 
quit, is  faulty  in  not  hypothesizing  con- 
sideration of  other  evidence  bearing  on 
issue  of  guilt.  Finson  v.  State  (Ala.),  78 
So.   87ft.  , 

Erroneous. — Requested  charge  on  rea- 
sonable doubt  held  erroneous.  Minor  v. 
SUte  (Ala.  App.),  74  So.   98. 

Mialeading.  —  Requested  charge,  "If 
after  considering  all  the  evidence  in  this 
case,  the  jury  find  there  is  one  single 
fact  proven  to  their  satisfaction  which  is 
inconsistent  with  defendant's  guilt,  this 
is  sufficient  to  raise  a  reasonable  doubt 
of  his  guilt,"  was  properly  refused  as 
misleading.     Butler  *-  State   (Ala.  App.).' 

77    So.    78. 

Doubt  upon  Part  of  Evidence. — Sauls- 
berry  V.   State,    178   Ala.   16,  59  So.   476. 
See  the   title    CRIMINAL   LAW,   |   S37 
(14).  vol.   4.    p.   421. 
S  StS.  Principals  and  Acceiaoriea. 

As  to  instructions  excluding  or  ignor- 
ing evidence,  see  post,  "Principals  and 
Accessories,"  S  559  (11). 

Sufficiency. — In  a  prosecution  for  rob- 
bery, a  charge  that  in  felony  cases  those 
punishable  capitally  or  by  imprisonment 
in  the  penitentiary,  all  parlies  con- 
cerned in  its  commission,  or  aiding  or 
abetting  its  commission  toy  words  or  ac- 
tions giving  assistance,  support,  or  en- 
couragement, would  be  equally  responsi- 
ble, was  proper.  Ware  v.  State,  12  Ala. 
App.  101,  67  So.  763. 

I  that  if  a  man  assist  or 


encourage  another  by  his  presence  con- 
sciously, knowingly,  purposely,  knowing 
that  the  other  person  understands  that 
he  is  there  as  an  encourage r,  he  is  an 
accomplice  though  -he  does  not  lift  a 
hand,  is  a  reasonably  correct  exposition 
of  the  law  on  the  subject.  Eaton  v. 
State,  S  Ala.  App.  136,  63  So.  41. 
§  S4X.  Punishment 

As  to  instructions  on  punishment  con- 
stituting harmless  error,  see  post,  "In- 
structions as  to  Punishment,"  S  780  (7). 
As  to  instructions  ignoring  evidence,  see 
post.  "Grade  or  Degree  of  0£fense  and 
Punishment,"  §  559   (12). 

'Punishment  of  Accesaorieg. — In  a  pros- 
ecution for  robbery,  charge  that  the 
question  of  the  punishment  of  accesso* 
ries  was  left  to  the  jury,  held  proper. 
Ware  v.  State,  12  Ala.  App.  101,  <7  So. 
T63. 

Stating  No  Proposition  of  Law. — A  re< 
quested  instruction  that  the  jury  should 
give  defendant  the  benefit  of  every  rea- 
sonable doubt  as  to  what  punishment 
he  should  receive  Is  properly  refused  as 
stating  no  proposition  of  law.  Bryant 
V.  State,  13  Ala.  App.  206,  68  So.  704. 

Mercy  and  Sentiment  Not  with  Juiy. 
— Roberson  v.  State,  183  Ala.  43'.  «2  So. 
837.  See  the  title  CRIMINAL  LAW.  S 
642,  vol.  4.  p.  426. 

S  MS.  Manner  of  ArriTing  at  Verdict. 
§  H8  (1>  In  General. 

On  a  trial  for  homicide  it  was  not  er- 
ror to  charge  that  the  jurors  all  must 
agree  before  they  could  render  a  verdict. 
Hooten  v.  State,  S  Ala;  App.  9,  64  So. 
200. 

Too  high  a  degree  of  certainty  of  the 
correctness  of  the  concluiJon  that  de- 
fendant is  guilty  is  exacted  by  a  re- 
quested charge  that  it  any  juror  feels 
any  uneasiness  whatever  as  to  the  truth 
of  the  facts  in  saying  guilty,  and  feels 
any  desire  for  further  evidence,  he  must 
find  for  an  acquittal.  Hall  v.  State,  11 
Ala.  App.  95,  65  So.  427. 
§  US  (a)  Dotdn  of  iDdividual  Jnror. 

Instruction  Erroneously  Refused. — ^In 
murder  case,  where  insanity  was  a  de- 
fense, it  was  error  to  refuse  to  charge 
that  the  evidence  must  be  so   strong  as 
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:  each  juror  of  guilt  beyond 
a  reasonable  doubt,  and  if  any  single 
jnror  has  %  reasonable  doubt  of  guilt  de- 
fendant can  not  be  convicted.  Russell 
V.   State    (Ala.),  78   So.  »16. 

InstructioiM  Held  Erroneoiu. — An  in- 
struction that,  "if  one  of  you  does  not 
believe  beyond  a  reasonable  doubt  that 
defendant  js  guilty,  you  can  not  find  de- 
fendant guilty,"  is  bad.  Miller  v.  State 
(Ala.  App.),  74  So.  filO;  Buckhanon  v. 
Slate,  13  Ala.  App.  36,  67  So.  71B;  Rags- 
dale  *.  State,  12  Ala.  App.  1,  67  So.  783; 
Hall  V.  State,  11  Ala.  App.  9S,  «a  So.  427; 
Phillips  V.  State,  11  Ala.  App.  IS,  65  So. 
444;  Harper  v.  State,  8  Ala.  App.  346,  63 
So.  23. 

All  instruction  directing  the  jury  to  re- 
turn a  verdict  of  acquittal  if  a  single 
member  of  the  jury  should  have  a  rea- 
sonable doubt  arising  out  of  any  part  of 
the  evidence  held  properly  refuged,  ag 
directing  an  acquittal  on  the  reasonable 
doubt  of  one  juror.  Smith  v.  State,  197 
Ala.    193,  73   So.   316. 

Instruction  that  unless  every  member 
of  the  jury  is  convinced  beyond  a  rea- 
sonable doubt  of  defendant's  guilt  they 
must  acquit  is  properly  refused  as  re- 
quiring acquittal  on  dissent  of  one  ju- 
ror, whereas  it  should  merely  have  pre- 
cluded conviction  on  such  dissent.  Stro- 
ther  V.  Sute  (Ala.  App.).  72  So.  566. 

In  a  prosecution  for  homicide,  defend- 
ant's requested  instruclion  on  reasona- 
ble doubt  of  one  juror  held  properly  re- 
fused. Martin  v.  State,  196  Ala.  S34,  71 
So.   693. 

A  requested  instruction  that,  if  any  in- 
dividual juror  is  able  to  reconcile  the 
evidence  with  a  reasonable  hypothesis  of 
defendant's  innocence,  the  jury  can  not 
convict,  is  properly  refused.  Bryant  v. 
State,  13  Ala.  App.  206,  6B  So.  704;  Gas- 
ton V.  State,  179  Ala.  1,  60  So.  805.  See 
the  title  CRIMINAL  LAW.  g  543'  (2), 
vol.  4,  p.  426. 

An  instruction  that  if.  after  entire  jury 
considered  the  case,  any  individual  mem- 
ber had  reasonable  doubt  as  to  accused's 
guilt,  jury  should  find  defendant  not 
guilty,  even  though  all  other  members 
of  jury  had  no  such  reasonable  doubt, 
was  properly  refused.  Baader  v.  State 
(Ala.  App.).  75  So.  820. 


Requested  charge  that  jnror  can  detec- 
mine  what  constitutes  reasonable  doubt. 
and  that  to  convict  evidence  must  be  so 
strong  that  it  convinces  each  juror  of 
guilt  beyond  all  reasonable  doubl,  ind 
if  a  single  juror  has  reasonable  donbi  of 
defendant's  guilt,  then  '"you  can  nol  find 
him  guilty."  was  properly  refused.  Bat- 
ler  V.  Sute  (Ala.  App.).  77  So.  72. 

It  is  not  error  to  refuse  to  charge 
that  it  is  the  duly  of  each  juror  who  has 
a  reasonable  doubt  of  the  guilt  of  de- 
fendant not  to  yield  his  conviction  simpl]' 
because  all  the  other  jurors  disagree 
with  him.  Burk  v.  State  (Ala.  App,), 
74  So.  7ra. 

Abiding  Convictian. — Davis  v.  Statt, 
8  Ala.  App.  147.  62  So.  1027,  cerliorari 
denied  In  Ex  parte  Davis,  1B4  AU.  2S. 
63   So.    1010.     See   the   title    CRIMIN.^L 

LAW,    %    S43    (2),    vol.    4.    p.    427. 

MjalMding  InnnKtiona.  —  McClain  :'. 
Sute,  182  Ala.  97,  62  So.  241.  See  the 
title  CRIMINAL  LAW.  §  543  (2),  voL 
4,  p.  42B. 

Baaing  Verdict  on  Feeling  or  Sen^ 
ment. — In  a  criminal  prosecution,  a  re- 
quested charge  as  to  the  doubt  of  a  ju- 
ror held  erroneous  as  basing  the  verdict 
on  feeling  or  sentiment.  Harwell  v. 
State,  12  Ala.  App.  265.  68  So.  5(N). 

Pretennittinf  Conridention  and  Pe- 
liberation  of  Jurors  Together.— The  re- 
quested instruction  that  before  verdict 
of  guilty  each  juror  must  be  satisfied  ot 
defendant's  guilt  beyond  reasonable 
doubt,  and  each  juror  must  separatelj 
and  segregately  be  so  satisfied  to  sup- 
port a  conviction,  is  properly  refused  as 
pretermitting  consideration  and  delibera- 
tion of  the  jurors  together.  Diamond  t: 
State  (Ala.  App,),  72  So.  558,  certiorari 
denied  in   Ex  parte   State   (Ala.),  TJ  So. 

1008. 

g  H3   <S)   PaUure  of  Juries  to  Do  Their 
Duty  in  Ottier  Triala. 
Propriety  of   Charge.— Smith  i:  State. 
183    Ala.    38.    62    So.   184.     See    the    ti- 
tle CRIMINAL  LAW,  g  543  (S).  vol.  4. 

p.   428. 

§  SM.   Form   of   Verdict. 

Iiutructioa       Properly       Refuted.      — 

Jones  V.   State.   IBX  Ala.  63.  61  So.  434. 
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See  the  title  CRIMINAL  LAW,  g  544, 
vol.  4,  p.  428. 

Where  ma  indictntoit  contains  three 
coontt,  the  court  is  not  required  to  in- 
struct the  jury  to  find  a  verdict  of  not 
guilty  as  to  one  or  all  of  the  counts  sep- 
arately; and  hence  the  denial  of  a  gen- 
eral charge  in  favor  of  accused  as  to  one 
count  is  property  refused,  regardless  of 
the  evidence.  Angle  v.  SUte,  to  Ala. 
App.   332, .  64    So.    646. 

9  H&     Definition     or     BxpUnation     of 

Temw. 
Correct  Explanation  of  Heaninf  Qt 
ChargCB. — It  is  proper  for  the  court  to 
give  of  its  own  motion  correct  explana- 
tions of  the  meaning  of  charges  given  by 
i(  at  defendant's  request.     Hale  v.  State, 

10  Ala.  App.  22,  54  So.  530. 

Failure  to  Define  Self-Defense.  —  A 
charge  that,  if  the  jury  believed  defend- 
ant acted  in  self-defense,  they  can  not 
convict,  but  not  defining  self-defense,  is 
properly  refused  as  referring  a  question 
of  law  to  the  jury.  Chappell  v.  State 
(Ala.   A^pp.),    73    So.    134. 

A  charge  that,  if  the  jury  have  a  rea- 
sonable doubt  whether  accused  acted  in 
lelf-defense,  they  should  acquit,  is  prop- 
erly refused  for  failing  to  define  self- 
defense.  Bone  r.  State,  13  Ala.  App.  5, 
68  So.  702. 
j  H7.  Written  Initmctions. 

As  to  written  request,  see  post, 
"Written   Requests,"  g  571. 

NeceHitjr.— Under  Acts  iSlS,  p.  815, 
court  must  charge  jury  in  writing  when 
requested  under  Code  1907,  g  S363,  not 
amended  or  repealed  by  act,  amending  § 
£354  and,  if  there  is  no  request,  general 
charge  can  be  delivered  orally,  but  should 
be  taken  down  by  reporter.  Blackmon 
V.  State    <Ala.).    77    So.   347. 

Where  trial  court  failed  to  deliver 
charge  in  writing,  as  required  by  Code 
1907,  I  5364,  as  amended  by  Gen.  Acts 
1915,  p.  816,  and  did  not  have  it  taken 
down  by  court  reporter  as  it  was  deliv- 
ered, judgment  of  conviction  must  be  re- 
versed. Richardson  f.  State  (Ala. 
App.),  75  So.  639. 
I  HL  Form  and  Language  in  General. 

As  to  construction  of  instructions 
given,  see  post,  "Construction  of  Instruc- 
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I."  I  563.    As  to  construction  of 
charge  as  «  whole,  see  post,  "Construc- 
tion and  Eflect  of  Charge  as  a  Whole," 
§  565. 
§  MS  (1)  In  GeneraL 

Charge  EllipticaL  —  Requested  instruc- 
tion on  reasonable  doubt  as  affected  by 
good  character  held  properly  refused  as 
elliptical.  Fuller  v.  State  <Ala.  App.)  7S 
So.   879. 

Incomplete  —  Not  AascrtinK  Principle 
of  Law. — A  charge  which  is  incomplete, 
and  which  does  not  assert  a  principle  of 
law,  is  properly  refused.     Roden  v.  State, 

13   Ala.    App.    105.  69    So.   366. 

Jury's  Duty  to  Try  Caae  Regardleaa  of 
Conaequencea. — A  requested  instruction 
on  the  duty  of  the  jury  to  try  the  case 
without  regard  to  the  consequences  held 
properly  refused.  Wilson  v.  State,  191 
Ala.  7,  67  So.  1010. 

Modification  and  Explanatioa. — Where 
court  after  having  read  to  the  jury  all 
written  charges  asked  by  defendant, 
stated  they  were  not  to  be  taken  to 
explain,  vary,  or  contradict  general 
charge,  but  in  connection  with  it  such 
statement  was  not  improper  as  qualifi- 
cation of  written  charges.  Pillar  v. 
State  (Ala.  App.),  74  So.  398. 
§  MS  (IH)  Reference  to  Other  Inatmc- 

A  requested  instruction  that  the  ele- 
ments of  murder  "as  I  have  given  to 
you'"  must  be  shown  beyond  a  reason- 
able doubt  before  the  jury  could  find  de- 
fendant guilty,  dependent  upon  othc 
charges,  for  its  sense,  was  so  involved 
and  so  likely  to  confuse  and  mislead 
that  court  would  not  be  put  in  error  for 
refusing  It.  Harvey  ;'.  State  (Ala.  App.). 
73   So.   300. 

g   HS   (>)    Us«  of   Particular  Words  or 
Terms. 

"Promptly." — A  requested  instruction 
that,  if  it  was  probable  that  defendant 
was  innocent,  the  jury  should  promptly 
acquit  him  was  objectionable  in  the  use 
of  the  word  "promptly."  McDade  r. 
S'ate,   10  Ala.  App.  241,  64   So.  519. 

"Beyound"  for  "Beyond."— Refusal  of 
a  charge  containing  the  word  "beyound" 
tor  "beyond"  may  be  justified  on  that 
ground.  Fortner  v.  State,  13  Ala.  App. 
179,    67    So.    780. 
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Hakiac  Ch>r(e  Heuiiacle*>  by  Inter- 
pttUting  "Br." — A  requested  instruction 
on  good  cbarkcter  of  defendant,  which 
interpolates  the  word  "by,"  so  as  to  make 
the  instruction  meaningless,  is  properly 
refused.  Donald  v.  State,  IS  Ala.  App. 
61,   67    So.   624. 

}  H>.  Repetition. 

In  a  murder  case,  a  charge  correctly 
stating  the  law  of  self-defense  was  not 
erroneous,  as  failing  to  state  that,  if  the 
jury  had  a  reasonable  doubt  of  defend- 
ant's guilt,  they  must  acquit.  King  v. 
State,  VJ  Ala.  App.  91,  69  So.  349. 

§    SSO.   Arcnmentativfl    Inatructioiu. 
i  BW  <1)  In  GenermL 

Argumentative  instructions  are  prop- 
erly refused.  Madison  v.  State,  IM  Ala. 
5«).  71  So.  T0«;  Wilson  V.  State.  14  Ala. 
App.  87.  71  So.  9Tl:  Collins  V.  State,  14 
Ala.  App.  54,  70  So.  995;  Burton  *.  State, 
194  Ala.  2.  69  So.  »13:  Smith  v.  State,  13 
Ala.  App.  399,  69  So.  402;  Roden  v.  State, 
13  Ala.  App.  l»5,  69  So.  3M;  Jones  v. 
State,  193  Ala.  10,  69  So.  66;  Anderson  v. 
State  (Ala.).  68  So.  Sfl;  Wise  v.  State,  11 
Ala.  App.  73,  68  So.  128;  Mizell  V.  State, 

184  Ala.  16.  63  So.  1000;  Clayton  v.  State, 

185  Ala.  13,  64  So.  76;  Waldrop  v.  State, 
185  Ala.  20.  64 'So.  80;  Brooks  v.  State, 
6  Ala.  App.  377,  62  So.  569;  Saulsberry 
V.  State,  178  Ala.  16,  59  So.  476;  McGhee 
I'.  State.  178  Ala.  4,  59  So.  573. 

Instnictloiu  Properly  Refused.— Brock 
f.  State  (Ala.  App.),  61  So.  474;  Chestnut 
V.  State,  7  Ala.  App.  73,  81  So.  609.  See 
the  title  CRIMINAL  LAW,  §  550  (1), 
vol.  4,  p.  432. 

Hurder-T-Dogs  Trailing  Human  Bein(. 
— In  prosecution  for  murder,  instruction 
that  if  it  is  nol  shown  that  the  dogs  could 
take  up  and  carry  the  trail  of  a  human 
being  after  the  time  shown  to  have 
elapsed,  the  jury  should  not  consider  the 
trailing  of  the  dogs  as  a  circumstance, 
was  properly  refused  as  argumentative. 
Jones  V.  State  (Ala.  App.),  74  So.  843. 
certiorari  denied  in  7S  So.  1003, 

Same— In  Nature  of  Lecture  to  Jury. 
—Gaston  t:  State,  179  Ala.  i,  60  So. 
805.  See  the  title  CRIMINAL  LAW.  § 
850   (1),  vol.  4,  p.  432. 


Same— Passion  as  Redncing  Hnrdtt 
to  HaosUugfater. — Instruction  on  effect 
of  passion  as  reducing  murder  to  nuu- 
slaughter  held  properly  refused  as  arg«- 
mentative  and  misleading.  Newsom  «. 
State  (Ala.  App.),  72  So.  579,  certiorari 
denied  in  Ex  parte  Newsom  (Ala.),  73  So. 
1001. 

Same— PoMibiUty  That  Another  CoiU 
Have  Killed  Deceased — Requested  in- 
struction that,  if  there  was  reasonable 
ground  to  believe  from  the  evidence  ibit 
another  could  have  killed  deceased,  to 
find  defendant  not  guilty  is  properly  re- 
ffised,  as  argumentative.  Wrigbt  f. 
State  (Ala.  App.),  73  So.  S64. 

Same — Horal  Certainty  of  Guilt— In  a 
trial  for  murder  defendant's  requeitcd 
charges  that  the  jury  must  find  to  a 
moral  certainty,  not  only  that  the  proof 
was  consistent  with  defendant's  guill, 
but  that  it  was  wholly  inconsistent  with 
every  other  rational  conclusion,  and 
that,  if  the  jury  would  not  be  willing  to 
act  on  the  evidence  in  matters  of  the 
most  solemn  importance  to  them,  thej 
must  acquit,  were  properly  refused  as 
argumentative.  Bryant  t'-  State,  185  Ala. 
8,  64  So."  333. 

Homicide.— A  refused  instruction  in  a 
homicide  case  held  objectionable  as  argu- 
mentative. Langston  v.  State  (Ala. 
App.),  75  So.  715;  Bone  v.  State,  8  All. 
App.  59,  62  So.  455.  See  the  title  CRIM- 
INAL LAW,  §  850  (1).  vol.  4,  p.  432.    ■ 

Seduction  —  Resulting  Prefnancy  Af- 
fectinc  Prosecutrix's  Testimony.  —  Re- 
quested charges  that  if  the  prosecutrix 
testified  as  she  did  concerning  her  inter- 
course with  accused  because  of  her  re- 
sulting pregnancy  are  mere  arguments 
and  are  properly  refused.  Smith  c. 
State,  13  Ala.  App.  3»ft,  69  So.  402. 

Relative  Sizea  and  Ages  of  Deceased 
and  Defendant. — Charges  as  to  relatire 
ages  and  sizes  of  deceased  and  defend- 
ant held  argumentative.  Ragsdale  r. 
State,  12  Ala.  App.  1,  6T  So.  783. 

Jurors'  Own  Host  Important  Afiain 
— A  requested  instruction  that  the  jury 
must  acquit  if  they  would  act  on  the  evi- 
dence in  their  own  most  important  af- 
fairs, held  argumentative  and  defective 
in  omitting  the  word  "not."  Hutch'n- 
son  V.  Statt  (Ala.  App.),  72  So.  572. 
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Loohinf  to  Certain  Fcctt. — Instructions 
ihat  the  jury  may  look  to  certain  facts 
in  the  determination  of  designated  is- 
Eues  are  properly  refused  as  argumen- 
titive.  Chappell  v.  State  (Ala.  App.),  73 
So.  134. 

Jnstice  Tempered  wtth  Hercj.  —  In 
pToaecution  for  illegal  sale  of  intoxicat- 
ing liquors,  requested  instruction  that  it 
is  a  principle  of  law  that  justice  should 
bt  tempered  in  mercy  held  properly  re- 
fused as  argumentative.  Hankins  v. 
State  (Ala.  Ai)p.),  74  So.  400. 

Color  of  Accuaed. — Requested  charges 
that  the  law  is  no  respecter  of  persons 
or  of  color,  and  that  the  jury  can  not 
take  into  consideration  defendant's  color 
in  making  up  its  verdict,  were  properly 
refused  as  argumentative.  Johnson  v. 
State  (Ala.  App.),  73  So.  210,  certiorari 
denied  in  Ex  parte  Johnson  (Ala.),  73 
So.  1000. 

ContradictoiT  Statement  of  VHtneia. — 
McCIain  v.  State,  1B2  Ala.  67,  62  So.  241. 
See  the  title  CRIMINAL  LAW,  §  553 
(1),  vol.  4,  p.  432. 

On  What  Jury  Were  to  Decide  Gate. 
—An  instruction  that  the  jury  were  to 
decide  the  case  upon  the  law  given  by 
the  court  and  the  evidence  from  the 
witnesses  and  nothing  more  was  properly 
refused  as  argumentative.  West  v.  State 
(Ala.  App.),  75  So.  709. 
.  Intereit  ot  State  in  Acqnittal  of  the 
Iimocent. — Charge  that  state  is  as  much 
interested  in  acquittal  of  innocent  as  in 
conviction  of  guilty  was  argumentative, 
and  properly  refused.  Adkins  v.  State 
(Ala.  App.),  76  So.  4M. 

Witncai'  IdentiScation  of  Defendant. 
— In  a  prosecution  for  a  violation  of  the 
prohibition  law,  a  requested  charge  as  to 
witness'  identification  of  defendant  held 
argumenUtive.  Maxwell  v.  State,  12  Ala. 
App.    213,    67    So.    772. 

Stock  Rimninc  at  Large.— In  a  pros- 
ecution for  permitting  stock  to  be  at 
large  in  a  stock  law  district,  it  was  not 
error  to  refuse  defendant's  request  that, 
as  a  person  not  living  in  a  stock  law 
district  has  a  right  to  let  his  stock  run 
at  large,  and  not  keep  a  guard  for  them, 
defendant  would  not  be  guilty  unless  he 
had     knowledge,    because    argumentative 


and  misleading.     Blalock  v.  State,  8  Ala. 
App.  9i0.  63  So.  26. 

Borden  of  Proof./— A  requested  charge 
that  the  state  has  the  burden  of  con- 
vincing the  jury  beyond  reasonable 
doubt  of  accused's  guilt,  and  he  can  not 
be  convicted  because  of  the  absence  of 
evidence,  but  the  jury  must  consider  only 
the  evidence  which  has  been  offered,  is 
properly  refused  as  argumentative.  James 
V.  State,  12  Ala.  App.  16,  67  So.  773. 
g  650  0%)    Dutiea  of  Jnrr. 

Charge  that,  if  the  jury  would  not  act 
upon  the  evidence  in  matters  of  impor- 
tance to  them,  they  must  find  defendant 
not  guilty,  held  properly  refused  as  argu- 
mentative. Moye  V.  Sute,  12  Ala.  App. 
127,  «7   So.  716. 

Jury  Not  Placed  in  Jury  Box  to  Con- 
vict— A  charge  that  the  jury  was  not  se- 
lected and  placed  in  the  jury  box  to  con- 
vict, but  to  try  the  case  under  the  evi- 
dence and  law,  is  argumentative  and 
properly  refused.  Campbell  v.  State,  13 
Ala.  App.  70,  69  So.  322. 

Each  Juror  Deciding  for  Himaetf.— In 
a  Jiomicide  case  the  court  properly  re- 
fused defendant's  request  that  each  ju- 
ror must  decide  the  issue,  for  himself, 
and  if  any  one  had  a  reasonable  doubt  of 
guilt,  he  must  stand  by  his  convictions 
and  should  not  yield  because  every  other 
juror  disagreed  with  him,  because  argu- 
mentative. Phillips  V.  State,  11  Ala. 
App.    15,   65    So.   444. 

Jurors  Standing  by  Individual  Convic- 
tions.— Requested  instruction  in  prosecu- 
tion for  homicide  on  duties  of  jurors  to 
stand  by  their  individual  convictions, 
held  properly  refused  as  argumentative. 
White  V.  State.  195  Ala.  681,  Tl  So.  482. 

^blic  Peace  and  Good  Order  I^«- 
moted  by  Conviction. — In  a  prosecution 
for  homicide,  a  charge  that  the  jury  are 
to  try  the  case  according  to  the  law  and 
the  evidence,  and  not  according  to  their 
opinion  as  to  whether  public  peace  and 
good  order  would  be  prompted  by  con- 
viction of  accused,  is  improper,  being  a 
mere  argument.  McGhee  v.  State,  178 
Ala.  4,  59  So.  573. 

Reasonable  Doiibt  trader  Evidence. — 
An  instruction  that,  if  the  jury  would  not 
be  willing  to  act  on  the  evidence  in  re- 
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Ution  to  matters  of  most  solemn  im- 
portance to  their  own  interest,  they  n 
find  accused  not  Ktiilty,  is  argumentative, 
and  may  be  given  or  refused.  Chestnut 
V.  State,  7  Ala.  App.  73,  61  So.  609. 

Puniahment  of  Innocent  or  Etcape  of 
GuUtjr. — A  charge  that  it  is  better  that 
the  guilty  go  unpunished  than  that  the 
innocent  suffer  is  properly  refused,  be- 
ing mere  argument.  McGhee  v.  Slate, 
]78  Ala.  4,  99  So.  ST3. 
I  SM  (t)   What  Constitutea. 

Effect  of  Verdict— McClain  v.  State, 
I8S  Ala.  GT,  63  So.  341.  See  the  title 
CRIMINAL  LAW,  §  S50  (3),  vol.  4,  p. 
436. 

Effect  on  Trial  for  HanaUufbter  of 
Havins  Pistol  or  Drinking  Beer. — Kirk- 
wood  V.  State,  S  Ala.  App.  108,  SS  So. 
1011,  certiorari  denied  in  184  Ala.  9,  63 
So.  B»0.    See  the  title  CRIMINAL  LAW, 

g  S50   (3),  vol.  4,  p.  436. 

Mere  Fact  of  Intercoune  Not  Show- 
ing Seduction.  —  Instructions  that  :he 
mere  fact  accused  had  intercourse  wilh 
the  prosecutrix  does  not  show  seduction 
are  argumentative.  Brand  v.  State,  13 
Ala.  App.  390,  69   So.   379. 

Witneit'  Right  of  Judgment  for  Honey 
Stolen. — A  charge  that,  if  accused  is  con- 
victed of  stealing  the  witness'  pocket- 
book,  the  witness  would  have  the  right 
to  a  judgment  against  accused  for  the 
money  and  his  interest  in  testifying 
should  be  taken  into  account,  is  argu- 
mentative and  has  a  tendency  to  mislead, 
and  the  court  properly  refused  to  give  it 
for  either    reason.      Harper  v.    State,    8 

Ala.    App.   346,   63   bO.  33. 

Defendant's  Right  to   Be  at  Place  of 

Crime. — Requested  charge  as  to  defend- 
ant's right  to  be  at  the  place  where  the 
homicide  occurred  held  not  to  state  any 
proposition  of  taw,  and  argumentative. 
Ragsdale  v.  State,  13  Ala.  App.  1,  47  So. 
783. 

Violence  Neceiaary  for  Protection 
against  Bodily  Harw.— A  charge,  that 
where  a  man  is  free  from  fault  in  bring- 
ing on  a,  difficulty  he  is  justi6cd  in  us- 
ing such  violence  as  is  necessary  to  pro- 
tect himself  against  bodily  harm,  was 
argumentative  and  properly  refused. 
Murray  v.  State,  13  Ala.  App.  175,  69  So. 
354. 


Degree  of  Intoxication  to  Redoct 
Harder  to  Hanslangfater. — A  charge  that 
in  order  to  reduce  the  offense  from  mur- 
der in  the  first  degree  to  a  lower  degree. 
it  is  not  essentia]  that  accused  should 
have  been  intoxicated  to  such  a  degree 
as  to  be  unconscious  of  his  acts  is  prop 
eriy  refused,  being  argumentative.  Wal- 
drop  V.  State,  185  Ala.  20,  84  So.  80;  Kirk- 
v/ood  V.  State,  8  Ala.  App.  108,  62  So. 
1011,  certiorari  denied  in  184  Ala.  9,  63 
So.  »«>.  See  the  title  CRIMINAL  LAW, 
§  550  <2),  vol.  4,  p.  437. 

Possibility  of  Another  Committing  ttK 
Crime. — A  requested  charge  that  the  hu- 
mane provisions  of  the  law  is  that  upon 
the  evidence  there  should  not  be  a  con- 
viction unless,  to  a  moral  certainty,  it 
excludes  every  reasonable  hypothesis 
other  than  guilt,  that,  no  matter  how 
strong  the  evidence,  yet,  if  it  might  be 
reconciled  with  the  theory  that  some 
other  person  had  committed  the  offense, 
then  defendant's  guilt  was  not  shown 
by  the  measure  of  proof  which  the  law 
requires,  was  argumentative.  Ware  v. 
State,  13  Ala.  App.  101,  67  So.  763. 

No  Proof  of  Partnership. — Kinsaul  t: 
State,  8  Ala.  App.  405,  63  So.  990.  See 
the  title  CRIMINAL  LAW,  %  550  (a), 
vol.  4,  p.  438. 

Two  Reasonable  Constnictions  Dedoci- 
ble  from  Testimony. — A  charge  that,  if 
there  are  two  reasonable  constructions 
which  can  be  given  on  facts  proved,  OQc 
favorable  and  the  other  unfavorable  to 
accused,  the  jury  must  accept  that  which 
is  favorable  rather  than  that  which  is 
unfavorable,  is  argumentative  and  an  in- 
vasion of  the  province  of  the  jury,  and 
is  properly  refused.     Rector  *.  State,  11 

Ala.  App.  333,   66   So.   857. 

lUegal  Sale  of  Whisky— Defendant's 
Connection  with  Sale. — In  a  prosecution 
for  violating  the  prohibition  law,  a  re- 
quested instruction  tbat,  if  defendant's 
only  connection  with  the  sale  was  in  de- 
positing a  package  behind  a  counter,  and 
in  changing  a  dollar  for  the  negro  who 
sold  the  whisky,  and,  if  he  in  do  way 
aided  in  the  sale  or  delivery,  the  jury 
should  find  for  defendant,  held  not  ob- 
jectionable as  argumentative.  Thomas  v. 
State,  12  Ala.  App.  298,  68  So.  S4>. 
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Sune  —  Hoi^  Certainty— Hmttere  of 
Higtiest  Concern. — Requested  charges  in 
■  trial  for  robbery  that,  before  the  jury 
could  find  defendant  guilly.  they  must  be 
'satisfied  to  a  moral  certainty  not  only 
that  the  proof  was  consistent  with  his 
guilt,  but  that  it  was  wholly  inconsistent 
with  every  other  reasonable  conclusion, 
and  that,  unless  ^o  satisfied  that  they 
would  act  upon  that  decision  in  matters 
of  the  highest  concern  to  themselves, 
they  must  acquit,  and  that,  if  the  testi- 
mony was  such  that  two  conclusions 
could  be  reasonably  drawn  from  it,  the 
one  favoring  innocence,  and  the  other 
establishing  guilt,  the  law  and  justice 
demanded  that  the  jury  adopt  the  for* 
mer  and  acquit,  were  argumentative. 
Ware  v.   State.  12  Ala.  App.  101,  67  So. 

Moral  Certainty — Reasonable  Donbt.— 
A  request  to  charge  that  defendant  could 
not  be  convicted  unless  every  juror  was 
reasonably  satisfied  of  his  gfuilt,  and  was 
so  satisfied  from  the  evidence  alone  be- 
yond all  reasonable  doubt,  and  to  a 
moral  certainty,  was  not  argumentative. 
UcDade  v.  State,  10  Ala.  App.  341,  64 
So.   519. 

S  SBl.  Reading  or  Quoting  Authorities  or 
Reported  Cases. 

An  instruction  oo  dying  declarations, 
although  literally  quoted  from  an  opin- 
ion of  supreme  court,  was  properly  refused 
as  argumentative.  Harper  v.  State  (Ala. 
App,),  7S  So.  829. 

Stating  Pacts  In  a  F<»mer  Case.— Mc- 
Gnflin  V.  State,  ITS  Ala.  40,  99  So.  635. 
See  the  title  CRIMINAL  LAW,  %  551, 
vol.  i,  p.   43». 

§  S5S.  Contused  or  Misleading-  Instrac- 
dons. 

Requested  charges,  which  are  con- 
fused or  misleading,  are  -properly  refused. 
Burton  V.  State,  194  Ala.  2,  69  So.  913; 
Fortner  v.  State,  12  Ala.  App  179,  67 
So.  720;  Hale  v.  State,  10  Ala.  App.  S3, 
64  So.  530;  Olden  v.  State,  176  Ala.  6. 
58  So.  307. 

Stating  No  Principle  of  Law. — In- 
struction that  jury  under  the  evidence 
were  authorized  to  acquit  held  properly 
refused  as  misleading,  stating  no  princi- 
ple  of   law,   and   hypothesizing   no   facts 


as  a  predicate  tor  the  instruction,  and 
might  have  misled  the  jury  to  the  con- 
clusion that  it  was  their  duty  to  acquit. 
Kimbrough  v.    State,    13    Ala.    A'pp.    188, 

68  So.    673. 

Right  of  Jury  to  Convict— Requested 
charge  on-  right  of  jury  to  convict  held 
incomplete,  and  not  to  stale  a  proposi- 
tion of  law.  Minor  v.  State  (Ala.  App.), 
74  So.  98. 

Meaningless  Instruction.  —  Instruction 
as  to  burden  resting  on  state  before  jury 
could  find  defendant  guilty  of  any  de- 
gree "or"  homicide  held  properly  re- 
fused as  meaningless,  or  likely  to  be  mis- 
understood.    Hill  V.    State,    194   Ala.    11, 

69  So.    941. 

Incomplete  Sentences.  —  Johnson  v. 
State,  8  Ala.  App.  14,  62  So.  450.  See  the 
title  CRIMINAL  LAW,  %  553,  vol.  4,  p. 
439. 

Oniiaaion  of  Word- — In  a  prosecution 
for  crime,  the  charge,  "then  a  strong 
presumption  arises  there  was  no  feloni- 
ous intent,"  was  elliptical  and  mislead- 
ing for  the  omission  of  "that"  after 
■'arises."  Spinks  v.  State,  14  Ala.  App.  75, 
71  So.  633. 

Improper  Use  of  Wprda.  —  Charges 
which  use  words  improperly  for  other 
words,  and  thus  are  rendered  unintelligi- 
ble, are  properly  refused.  Miller  v.  State- 
(Ala.  App.),  7Z  So.  506. 

Necessity  of  Physical  Participation 
Where  Evidence  Shows  Conspiracy.  — 
McClain  v.  State,  182  Ala.  67,  63  So.  24i: 
See  the   title   CRIMINAL  LAW,  §   5S3. 

vol.  4.  p.  440. 

Belief  in  Evidence  beyond  Reasonable 
Doubt.— An  instruction,  that  if  the  jury 
do  not  believe  the  evidence  beyond  a  rea- 
sonable doubt  they  must  acquit  accused, 
was  properly  refused  as  misleading. 
Spelce  V.  State,  10  Ala.  App.  196,  65  So, 

199. 

Two  Theories  Arising  from  Evidence. 
— Requested  instruction  that,  if  from  all 
the  evidence  there  arose  two  theories, 
one  consistent  with  defendant's  inno- 
cence, and  the  other  with  his  guilt,  the 
jury  should  adopt  the  theory  of  inno- 
cence, was  properly  refused  as  mislead- 
ing. Harvey  v.  State  {Ala.  App.),  73  So. 
200. 
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One  Sincle  Fact  IncoiuUtent  with  De- 
frntUntTs  Quilt^-A  charge  that  if  one 
■ingle  thing  or  fact  was  proved  to  the 
jury's  latis faction,  inconsittent  with  de- 
fendant's guilt,  it  was  sufficient  to  raise  a 
reasonable  doubt  for  acquittal,  was  prop- 
erly refused  as  misleading.  Thomas  v. 
SUte,  13  Ala.  App.  MS,  68  So.  7». 

Requested  instruction  that  if  one  single 
fact  was  proven  to  the  jury's  satisfaction 
which  was  inconsistent  with  defendant's 
guilt,  it  was  sufficient  to  raise  a  reason- 
able doubt,  and  the  jury  should  acquit, 
was  misleading.  Cowan  v.  State  <AIa. 
App.),  73  So,  578. 

Identity  of  Hide  of  Aninul  Stolen. — 
On  trial  for  grand  larceny,  instruction  to 
find  accused  not  guilty,  unless  hide  of 
animal  seen  by  witness  was  the  hide  of 
the  animal  claimed  to  have  ^en  lost  by 
a  party,  held  properly  refused  as  involved 
and  misleading.  Yorty  v.  State,  11  Ala. 
Afp.  ISO,  63  So.  914. 

Wltnesa'  Rlgbt  to  Judgment  for  HMiey 
Stolen. — A  charge  that,  if  accused  is  con- 
victed of  stealing  the  witness'  pocket- 
book,  the  witness  would  have  the  right 
to  a  judgment  against  accused  for  the 
money,  and  his  interest  in  testifying 
should  be  taken  into  account,  has  a  tend- 
ency to  confuse  or  mislead  and  the  court 
properly  refused  to  give  it  for  either  rea- 
son. Harper  v.  State,  6  Ala.  App.  346,  63 
So.  23. 

Minds  of  Jury  Left  in  Confusion. — Re- 
quests predicated  upon  the  minds  of  the 
jury,  being  left  in  a  state  of  confusion 
or  doubt,  will  be  refused.  Moton  v.  State, 
13  Ala.  App.  43,  69  So.  £35. 

Murder. — Instruction  in  prosecution  for 
murder  held  properly  refused  as  confus- 
ing and  misleading.  White  v.  State,  195 
Ala,  681,  71  So.  453. 

On  PatHon  Reducing  Murder  to  Man. 
■laughter. — Instruction  on  effect  of  pas- 
sion as  reducing  murder  to  manslaughter 
held  properly  refused  as  misleading. 
Newsom  v.  State  {Ala.  App.).  72  So,  570, 
certiorari  denied  in  Ex  parte  Newsom 
(Ala.),  73  So.  1001. 

S  BM.  Inconsistent  or  Contradictory  In- 
Btructions. 

Self- Contradictory. — A  charge  that,  if 
from  the  evidence  there  is  a  probability 


of  accused's  innocence,  the  jury  should 
find  him  not  guilty,  even  though  it  has 
no  reasonable  doubt  from  the  evidence 
that  accused  is  guilty,  should  be  refused, 
being  self -contradictory,  Davis  v.  State,* 
188  Ala.  59.  66  So.  67. 

Employiiig  Two  NegadTes. — Instrne- 
tion  that,  if  state  had  not  shown  that 
death  of  deceased  did  not  result  from  al- 
leged blow,  it  could  not  convict  defend- 
ant, employing  two  negatives  charging 
diametrically  opposite  to  what  was  evi- 
dently intended,  was  incorrect  and  in- 
volved and  properly  refused.  Harvey  v. 
State  (Ala.  App.),  73  So.  800. 
§    SOB.   Un^ie    PronUnencc   of  Particular 

Matters. 
§  5H  (1)  In  OeneraL 

Instructions  are  properly  refused, 
which  give  undue  prominence  to  certain 
portions  of  the  evidence.  Lawson  v. 
State  (Ala.  App,),  7S  So.  411;  Miller  v. 
State  (Ala.  App.), '75  So.  819;  Burton  p. 
State,  194  Ala.  2,  69  So.  913;  Pollard  p. 
Sute,  12  Ala.  App.  82.  68  So.  494;  Ragi- 
dale  V.  State.  12  Ala.  App.  I.  67  So.  T93; 
Rector  v.  State,  11  Ala.  App.  333,  66  So. 
857;  Henderson  v.  State,  11  Ala.  App.  37. 
6S  So.  m ;  aayton  v.  State.  1»5  Ala.  13, 
64  So,  78;  Brooks  V.  State,  B  Ala.  App. 
277.  62  So.  569;  Jones  f.  State,  IBl  All. 
63,  61  So.  434;  Parker  v.  State,  7  All. 
App,  0,  60  So.  9S6, 

Arson. — An  instruction  in  prosecution 
for  arson  held  bad  for  singling  out  and 
giving  an  undue  prominence  to  porlior,s 
of  the  evidence.  Cunningham  v.  Siatt. 
14  Ala,  App,  1,  89  So.  982. 

Aasault  with  Intent  to  Murder.  —  In 
prosecution  for  assault  with  intent  to 
murder  a  peace  officer,  charges  held 
properly  refused  as  singling  out  and  giv- 
ing undue  prominence  to  part  of  the  ev- 
idence. E«ell  V.  State,  13  Ala.  App.  l*«, 
68  So.  578. 

Murder — Defendant's  Preaence  on  His 
Own  Preroisea. — In  a  prosecution  of  » 
landlord  for  killing  his  tenant,  a  request 
to  charge  that  defendant's  presence  on 
his  own  premises  to  transact  lawful  busi- 
ness with  the  tenant  could  not  be  re- 
garded as  an  unfavorable  circumstance 
against  him  held    properly  refused;    the 
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coort  not  being  required  to  charge  on  a 
particular  fact  alone.  Maxwell  f.  State, 
II  Ala.  App.  S3,  S5  So.  7^3. 

IiiMiiit7, — An  instruction  on  insanity 
bcid  properly  refused,  as  singlinff  out  ev- 
idence, without  stating  any  proposition 
of  law.  James  v.  State,  193  Ala.  ■59.  «9 
So.  569. 

Viola tion  of  ProhS>ition  Law. — In  a 
prosecution  for  a  violation  of  the  prohibi- 
tion law,  a  requested  charge  as  to  wit- 
ness' identification  of  defendant  held  bad, 
li  singling  out  a  portion  of  the  testi- 
mony. Maxwell  v.  State,  13  Ala.  App. 
in.  87  So.  772. 

RobbetT. — In  a  prosecution  for  rob' 
bery,  a  requested  charge  that  if  the  victim 
waa  on  the  private  premises  of  defend- 
ant at  night,  and  was  ordered  by  defend- 
ant to  leave  and  refused  to  do  so,  he  be- 
came a  trespasser,  was  properly  refused, 
as  singling  out  a  part  of  the  evidence. 
Hardeman  v.  State,  14  Ala.  App.  35.  TO 
So.  979. 

Seduction. — In  a  prosecution  for  se- 
duction, a  charge  that  a  conviction  should 
not  be  had  on  certain  facts  held  errone- 
ous as  giving  undue  prominence  to  them. 
Brand  v.  Sute.  13  Ala.  App.  390.  69  So. 
379. 

Good  Chancter. — An  instruction  that, 
□nder  the  uncontradicted  evidence,  de- 
fendant was  a  man  of  general  good  char- 
acter, was  defective,  as  singling  out  evi- 
dence, and  stating  a  fact,  and  not  a  rule. 
De  Wyre  v.  State,  100  Ala.  1,  67  So.  577. 

A  requested  instruction  that  in  a  crim- 
inal case  evidence  of  accused's  previous- 
good  character  is  admissible  for  him,  not 
only  where  a  doubt  exists  of  his  guilt, 
but  where  it  is  sought  to  create  a  doubt 
of  guilt,  is  properly  refused,  because 
singling  out  a  part  of  the  evidence.  Clay- 
ton V.  State.  185  Ala.  13.  64  So.  76. 

Undue  Prominence  to  Teitimony  of 
Certain  Witneaa. — A  requested  charge 
that,  as  the  state  had  introduced  a  certain 
witness,  and  vouched  for  his  evidence, 
the  jury  bad  the  right  to  consider  the 
evidence  of  the  witness  for  a  certain  pur- 
pose was  properly  refused,  because  giv- 
ing undue  prominence  to  the  testimony 
of  the  witness.  Olive  v.  State.  8  Ala. 
App.  178,  63  So.  36. 


Where   several   witnesses   had   testified 

I  to  defendant's  guilt,  an  instruction 
that  the  jury  might  disregard'  the  testi- 
mony of  a  named  person  if  he  had  sworn 
falsely  in  a  material  matter  held  prop- 
erly refused,  as  emphasizing  the  evidence 
single  witness.  Bullington  v.  State, 
13  Ala.  App.  BI,  69  So.  319. 

Uodue  Prominence  to  Defendant's  Tet- 

monjr.  —  Instruction  that  if  defendant 
has  stated  that  cow  was  received  by  him 
nanner  testified  to  you  must  acquit 
him  pretermits  consideration  of  all  the 
:vidence,  and  gives  undue  prominence  to 
defendant's  testimony,  and  was  properly 

rfused.  Franklin  v.  State  (Ala.  App.), 
78  So.  411. 

Awerting  Correct  Princi[rfe  of  Law.^ 
It  is  proper  to  refuse  a  requested  instruc- 
tion, though  it  asserts  a  correct  principle 
of  law.  if  it  give  undue  prominence  to  a 
certain  part  of  the  evidence.  Eaton  v. 
State,  8  Ala.  App.  136,  63  So.  41. 

Instruction  Stating  Only  One  Propoii- 
lion  of  Law. — While  instructions  singling 
out  particular  facts  or  theories  and  re- 
questing a  verdict  <based  thereon  are 
properly  refused,  a  charge  should  not  be 
refused  because  it  states  only  one  prop- 
osition of  law  or  one  theory  or  fact 
only.  Ex  parte  Pollard,  193  Ala.  320,  69 
So.  42S. 

9  SH  (S)  Weight  and  Effect  of  Evidence 
of  Particular  Pacts  in  General. 

A  requested  instruction  which  singles 
out,  and  gives  undne  prominence  to,  a 
part  of  the  evidence,  and  predicates  an 
acquittal  on  a  consideration  of  the  fact 
singled  out,  is  properly  refused.  McWil- 
liams  V.  State,  12  Ala.  App.  92.  67  So.  73S; 
Chappell  V.  State  (Ala.  App.).  73  So.  1S4; 
Coplon  V.  State  (Ala.  App.),  73  So.  22S, 
certiorari  denied  in  74  So.  lOOS;  Madison 
V.  State,  196  Ala.  590,  Tl  So.  706;  Watts 
V.  State,  8  Ala.  App.  264.  B3  So.  18. 

Good  Character.  —  Instructions  held 
objectionable  as  singling  out  and  giving 
undue  prominence  to  proof  of  good  char- 
acter and  pretermitting  its  consideration 
with  the  other  evidence.  Pippin  v.  State, 
197  Ala.   613,   73   So.  340. 

Blackmail — Conviction  on  Admission  of 
Coconspirator.— In  blackmail  trial  under 
Code  1907,  §  6391.  where  evidence  tended 
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to  show  defendant  acted  with  another, 
who  published  a  paper,  an  instruction 
that  defendant  could  not  be  convicted 
evidence  that  his  coconspirator  admitted 
that  he  threatened  the  victim  with  publi- 
CAtion  of  the  proposed  article  was  prop- 
erly refused,  as  giving  undue  prominence 
to  testimony.  Brown  v.  State  (Ala. 
Aj>p.).  72  So.  7S7,  writ  of  Certiorari  de- 
nied  in   77  So.   999. 

Coiupiracy.— McClain  v.  State,  l«2  Ala. 
67,  as  So.  241.    See  the  title  CRIMINAL 

LAW.  §   550  (2),  vol.  4,  p.  443. 

Homicide. — On  trial  for  homicide,  ai 
instruction  held  properly  refused  a 
singling  out  a  particular  feature  of  thi 
evidence  and  instructing  the  jury  to 
weigh  the  evidence  on  that  subject. 
Hooten  v.  State,  9  Ala.  App.  9,  64  So.  300. 

Doubt  Whisky  Pound  on  Premiaea 
Kept  for  Sale.— Dunn  v.  Stale,  8  Ala. 
App.  3SS,  62  So.  379.  See  the  title  CRIM- 
INAL LAW.  §  558   (3).  vol.  4,  p.  443. 

Threata  to  Get  Even  with  Accused 
When  Grand  Jury  Het.  —  Jefferson  v. 
State,  8  Ala.  App.  364,  «2  So.  313.  See 
the  title  CRIMINAL  LAW,  S  S55  (2), 
vol.  4,  p.  443. 

Weight  of  Adndtted  Statement  of 
Absent  Witness.^ — An  instruction  that  the 
statement  admitted  as  to  what  an  absent 
witness  would  have  testified  was  entitled 
to  the  same  consideration  as  if  the  wit- 
ness had  testified  to  such  statement  was 
improper,  as  giving  undue  prominence  to 
a  part  of  the  evidence.  Thomas  v.  State, 
11  Ala.  App.  S5,  «5  So.  B63. 

S  W>  (4)  Particular  Defensive  Circum- 
stances. 

Defendant's  Fault  in  Bringing  on  DifB- 
culty. — Requested  charge  on  singled  out 
evidence  as  to  a  fact  in  dispute,  whether 
defendant  was  not  at  fault  in  bringing 
on  difficulty,  held  bad  as  invading  prov- 
ince of  jury.  Madry  v.  State  (Ala.).  78 
So.  866. 

Self-Defense  —  Violent  Character  of 
Deceased. — In  a  prosecution  for  murder, 
a  requested  instruction  that  defendant 
could  take  more  decisive  means  of  de- 
fense if  deceased  was  of  a  violent  char- 
acter held  properly  refused  as  invading 
the  province  of  the  jury  in  singling  out  | 


the  question  of  character.  Donald  v. 
State,  12  Ala.  App.  «l,  67  So.  «M. 

Unlawfully  Practicing  Hedidne— Ptic- 
tidng  Rsligion. — In  prosecution  for  un- 
lawfully practicing  medicine,  an  instrK- 
lion  held  vicious  as  singling  out  and 
unduly  emphasizing  testimony  that  de- 
fendant was  practicing  his  religion.  Ftaly 
V.  Birmingham  (Ala.  App.),  73  So.  29«. 

Publicity  of  Place  Where  Liquor  Soil 
— Instruction  that  in  determining  guilt  of 
defendant  jury  can  look  to  the  publicity 
of  the  place  where  the  ofTense  of  selling 
liquor  was  charged,  is  properly  refuKd 
as  giving  undue  prominence  to  a  partic- 
ular phase  of  the  testimony.  Strolber 
V.  State  (Ala.  App.),  72  So.  566. 

InsMuty.— Jones  v.    State,    181   Ala.  63, 
61    So.  434;   Smith  V.   Sute,   182  Ala  38, 
63    So.    184.     See    the    title    CRIUIN.U 
LAW,  S  S5S  (4),  vol.  4,  p.  445. 
§  SH  (S)  CredibUity  of  WJtneiscs. 

istruction  held  erroneous,  as  singUnS 
testimony.     Herring  v.  State,  14  AU. 
App.  93,  71  So.  974. 

Weight  to  Be  Given  Particular  Wit- 
ness' Testimony, — The  charge,  "I  charge 
you  that  you  must  give  the  same  weight 
the  evidence  of  S.  M.  as  to  the  evi- 
dence of  other  witnesses,"  was  improper 
18  on  the  weight  of  the  evidence.  Coplon 
'.  State  (Ala.  App.).  73  So.  as,  certiorari 
denied  in  74  So.  1005. 

Instruction  that  jury  must  believe  a 
witness  before  it  could  convict  was  prop- 
erly refused  because  sftigling  oat  hi) 
testimony.  Moore  v.  State  (Ala.  App.). 
73  So.  596. 

Manslaughter. — In  manslaughter  case. 
accused's  request  to  charge  held  properly 

fused  because  it  singled  out  and  emphi- 
si«d  accused's  testimony.  Tittle  f.  St»te 
(Ala.  App.),  73  So.  142. 

Ki  <6)  CredJbiUty  of  Accused. 

Charge  Properly  Refused.— An  instruc- 

Qn  held  properly  refused  as  giving  un- 
due prominence  to  testimony  of  defend- 
ant Smith  V.  Sute  (Ala.  App.).  75  So. 
92. 

Character.— Reid  v.  Sute.  181  Ala.  11. 
61  So.  324.  See  the  title  CRIMINAL 
LAW,  §  555  (6),  vol.  4,  p.  447. 

WillfuUy     and     Corruptly     Testifrkif 
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PiUdy    to    Maurul    Pacta.— A    charge 

thit,  if  defendant  had  willfully  and  cor- 
ruptly testified  -falsely  as  to  any  material 
hct,  the  jury  might  disregard  any  part 
or  all  of  his  testimony,  was  not  erroneous 
as  singling  out  a  particular  witness  and 
giving  undue  prominence  to  his  testi- 
mony. Carpenter  v.  State,  193  Ala.  51, 
69  So.  531. 
f  I»T.  Abstract  Inatructtotu  in  General. 

See  post,  "Application  of  Instructions 
to  Case,"  S  SS8. 

Abstract  instructions  are  properly 
refused.  Minor  v.  State  (Ala.  App.),  T4 
So.  98;  Osborn  v.  State  (Ala.),  73  So.  985; 
Jones  V.  State,  193  Ala.  10,  69  So.  6ft;  An- 
derson V.  State  (Ala),  68  So.  58;  Forman 
f.  State,  190  Ala.  2Z,  67  So.  583;  Kirkwood 
f.  State,  lfi4  Ala.  0,  63  So.  990,  denying 
certiorari  8  Ala.  App.  108,  62  So.  lOU; 
Smith  V.  State,  183  Ala.  10,  62  So.  864; 
Chestnut  v.  State,  7  Ala.  App.  72,  61  So. 
609. 

Qliutntiona  of  Abstract  Instructions- 
Bias  or  Prejudice. — Where  a  state's  wit- 
ness, a  physician  who  had  treated  accused 
professionally  at  her  voluntary  request, 
did  not  show  any  unfriendliness  to  her 
or  prejudice  or  bias  against  her,  a  charge 
that  if  the  state's  witnesses  exhibited 
prejudice  or  anger  against  accused,  and 
did  not  testify  truly,  the  jury  could  dis- 
regard their  testimony,  was  abstract,  and 
it  was  not  error  to  refuse  it.  Chestnut 
V.  State,  7  Ala.  App.  73.  61  So.  609. 

Same— ReasoiutUa  jDoiflM. — Requested 
charge  that,  while  it  is  often  true  that  a 
preponderance  of  the  evidence  will  lead 
the  mind  to  a  conclusion,  yet  when  human 
life  or  liberty  is  at  stake,  reasonable 
doubt  is  not  always  essential  to  a  neces- 
sary conclusion  is  properly  refused.  Gulli- 
ver V.  State  (Ala.  App.),  73  So.  S56. 

Sam^^anying  Concealed  Pistol. — In 
a  prosecution  for  carrying  a  concealed 
pistol,  instruction  that,  "Unless  you  be- 
lieve beyond  a  reasonable  doubt  that  he 
had  it  concealed  about  his  person,  you 
can  not  convict  defendant"  was  abstract 
and  properly  refused.  Adkins  *.  Slate 
(Ala.  App.),  7«  So.  465. 

Same—Possibility  of  Another  KiUing 
Deceased.  —  Requested  instruction  that, 
if  there  was  reasonable  ground  to  believe 


from  the  evidence  that  another  could 
have  killed  deceased,  to  find  defendant 
not  guilty  is  properly  refused,  as  abstract 
and  speculative.  Wright  v.  State  (Ala. 
App.),  7a  So.  564. 

Same— Homicide.^ A  refused  instruc- 
tion in  a  homicide  case  held  objectionable 
as  abstract.  Langston  v.  State  (Ala. 
App.),  75  So.  715. 

Same  —  Deceased's  Right  to  Pursue 
Course  of  Conduct. — In  a  prosecution  for 
homicide,  the  question  at  issue  is  the 
right  of  accused,  and  not  of  deceased; 
hence  an  instruction  on  the  right  of  de- 
ceased to  pursue  a  course  of  conduct  ts 
abstract.  Pollard  v.  State,  18  Ala.  App, 
82,  68  So.  494. 

Same — Reward  for  Arrest  or  Convic- 
tion.—Campbell  V.  State,  182  Ala.  18,  62 
So.  57.    See  the  title  CRIMINAL  LAW, 

g  557,  vol.  4,  p.  449. 

Same  —  Corroboration  of  Witnesa.  — • 
Tennison  v.  Stale,  183  Ala.  1,  62  So.  780. 
See  the  title  CRIMINAL  LAW,  g  567, 
vol.  4,  p.  448. 

Same — Proof  of  Partnership. — Kinsanl 
V.  State,'8  Ala.  App.  405,  62  So.  940.  See 
the  title  CRIMINAL  LAW,  |  SS7.  vol.  4, 
p.  449. 

Entbestlement  —  Failure  of  Defendant 
to  Return  Money.— In  a  prosecution  for 
embezzlement,  defendant's  requested 
charge  that  a  mere  failure  to  return 
money  intrusted  to  an  agent  without  evi- 
dence of  a  fraudulent  disposition  is  not 
sufficient  to  constitute  the  offense  was  ab- 
stract, and  properly  refused.  Lacy  v. 
State,  13  Ala.  App.  267,  69  So.  244,  judg- 
ment affirmed  in  Ex  parte  Lacy,  195  Ala. 

668,    70    So.    272. 

Illustrations  of  Instnicdons  Not  Ab- 
stract— Malice.  —  Instruction  that  malice 
may  be  presumed  from  use  of  a  deadly 
weapon  such  as  a  loaded  pistol,  though 
not  applied  to  the  facts  of  the  case,  is  not 
erroneous.  Newsom  v.  State  (Ala.  App.), 
72  So.  579,  certiorari  denied  in  Ex  parte 
N'ewsom  (Ala.),  73  So.  lOOi. 

Same — Mental  Disease.— Charges  that, 
if  the  jury  was  satisfied  from  the  pre- 
ponderance of  the  evidence  that  if,  at  the 
time  of  the  killing,  defendant  was  afflicted 
with  a  mental  disease  by  reason  of  which 
he  had  lost  the  power  to  choose  between 
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riffht  and  wrong  and  to  resist  th«  killing 
which  was  the  result  solely  of  such  i 
tal  disease,  he  was  not  guilty  were 
objectionattle    as    being   abstract.     Mizell 
V.  State,  184  Ala.  IS,  63  So.  1000. 
S    US.    Apptication    of    Inatnictioiu    to 
Caae. 

See  ante,  "Abstract  Instructions  in 
General,"  S  ■SS7. 

S  MB  (1)  Api^c«bilit7  to  iHuea  in  Gen< 
eral. 

Instructions  not  within  the  issues  and 
not  supported  by  the  evidence  are  prop- 
erly refused.  Miller  v.  State  (Ala.  App), 
TS  fSo.  819;  Davis  v.  State,  1S8  Ala.  99, 
66  So.  «7;  Hudson  v.  Sute,  11  Ala.  App. 
116,  95  So.  738;  Gunn  v.  State,  7  Ala.  App. 
133,  61  So.  468;  Watson  ».  State.  B  Ala. 
App.  41*,  62  So.  W7;  Cranberry  v.  State, 
laa  Ala.  4,  62  So.  S2;  Brooks  v.  State,  t 
Ala.  App.  277,  62  So.  96»;  McClain  v 
State.  182  Ala.  67.  62  So.  2*1. 

Hypotheaixinf  Exbtence  of  Non-Bxbt. 
ent  Condition.— Where  the  state's  evi- 
dence did  not  consist  of  the  testimony 
of  a  single  witness,  the  court  was  not  re- 
qnired  to  give  a  charge  which  hypothe- 
sized the  existence  of  such  a  condition. 
Price  V.  State,  10  Ala.  App.  67.  «5  So. 
308. 

Identity  of  Defendant.— Where  a  wit- 
ness testified  that,  in  his  best  judgment, 
the  person  from  whom  he  bought  beer 
was  defendant,  a  requested  charge  that 
the  mere  fact  that  the  beer' was  bought 
at  defendant's  house  and  the  party  who 
sold  it  looked  like  defendant  did  not  war- 
rant a  conviction  was  abstract.  Maxwell 
V.  State,  la  Ala.  App.  212,  67  So.  772. 

Aauult  with  Intent  to  Harder— Har- 
■hal's  Authority  to  Seiie  Liquor.  —  In 
prosecuiion  for  assault  with  intent  to 
murder,  alleged  to  have  been  committed 
upon  a  town  marshal  after  he  had  killed 
accused's  father  while  seizing  liquors 
found  in  his  possession,  refusal  of  re- 
quested charges  that  the  marshal  had  no 
lawful  authority  to  seize  liquors  without 
a  warrant  was  proper.  Dickey  v.  State 
(Ala.  App.),  72  So.  608,  certiorari  denied 
in  1»T  Ala.  610.  73  So.  72. 

Carrying  Concealed  Piatol — Inatructioii 
on    Count   Not   Elected.— In    prosecution 


for  carrying  concealed  pistol,  where  the 
complaint  alternatively  alleged  carrying 
the  pistol  on  the  street  car,  on  the  itreet, 
and  about  premises  not  the  defendant's 
own,  where  the  state  elected  to  prove  on 
the  street  count  a  charge  that  if  the  jury 
believed  the  evidence  it  could  not  convict 
defendant  of  carrying  a  pistol  on  premises 
not  his  own,  held  properly  refused.  John- 
son V.  State  (Ala.  App.),  75  So,  S78. 
i  HI  (S)  Evidence  Justifying  Inatnctiou 
in  General. 

Prejudice  or  Anger  of  State's  Witnes- 
ses.— A  requested  instruction,  that  if  any 
state's  witness  "has  exhibited  prejudice 
or  anger  against  defendant,  and  satis- 
fied you  he  has  not  testified  truly,  and  i) 
unworthy  of  belief,  •  *  *  you  may  disre- 
gard it,"  not  being  abstract  as  applied 
to  the  evidence,  should  be  given.  Stin- 
son  V.  State,  10  Ala.  App.  110,  64  So.  507. 
S  BH  <3)  Hatters  Not  Sustained  by  Evi- 
dence in  Oeneral. 

Instructions  predicated  on  an  hypothe- 
sis not  raised  by  the  evidence,  are  prop- 
erly refused  as  abstract.  Mitchell  p. 
State,  14  Ala.  App.  104,  71  So.  982;  Lam- 
bert V.  Slate,  13  Ala.  App.  2g9,  69  So.  261; 
Williams  *,  SUte,  13  Ala.  App,  133,  69 
So.  376;  Smith  v.  State.  13  Ala.  App.  399, 
69  So.  40S;  Hooten  v.  State,  9  Ala.  App. 
9,  64  So.  200. 

No  Evidence  of  Threats.  —  Kirkwooi 
V.  State,  8  Ala.  App.  108,  62  So,  lOll,  cer- 
tiorari denied  in  184  Ala,  9,  63  So.  990. 
See  the  title  CRIMINAL  LAW,  §  SSS 
(»),  vol  4,  p.  453. 

Grand  Jury's  Knowledge  of  Defendant's 
Name. — Instruction  as  to  effect  of  knowl- 
edge on  part  of  grand  jury,  when  return- 
ing indictment,  of  defendant's  true  name, 
they  nevertheless  naming  him  otherwise, 
held  properly  refused  in  the  absence  of 
evidence  that  the  averment  was  untrue, 
eri  V.  State,  13  Ala.  App.  348,  69  So. 
359. 

Burglary  Conunitted  by  One  (Mcr 
than  Acciwed.— Gunn  v.  State,  7  Ah. 
App.  132,  61  So.  468.  See  the  tiUe  CRIM- 
INAL LAW,  §  558  (3),  vol.  4,  p.  452. 

Conunittec   Placing   Eiid>essled  Fmib 

in  Defendant's  Hands.— Where  there  was 

evidence  that  the   money  claimed  ts 
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have  been  embc/iled  was  placed  in  de- 
fendant's hands  by  any  committee  of  the 
Sunday  school  owning  the  funds,  instruc- 
tions on  that  issue  were  properly  refused. 
Peters  v.  State,  12  Ala.  App.  133,  67  So. 

723. 

Sclf-Defense  —  HypotlieBisinK  Wroiig 
Place  of  Attack. — A  requested  instruction 
on  self-defense  hypothesizing  the  attack 
19  at  defendant's  place  of  business,  when 
such  was  not  the  case,  held  erroneous. 
De  Wyre  r.  State,  190  Ala.  1.  «7  So.  577. 

Where  it  was  not  a  necessary  conclu- 
sion from  the  evidence  that  defendant 
was  within  his  curtilage  at  the  time  of 
the  killing,  a  charge  that  accused  was 
nithin  his  curtilage,  and  not  bound  to 
retreat,  was  properly  refused.  Hubbard 
r.  State,   10  Ala.  A^ip.   47,  64  So.  633'. 

PoatMsion  of  Stolen  Property. — A  re- 
quested  charge  that  unless  the  jury  be- 
lieved that  defendant  was  in  possession 
of  the  anvil  alleged  to  have  been  stolen 
and  in  determining  whether  he  was  in 
possession  they  could  look  to  the  evi- 
dence that  the  anvil  in  evidence  was  the 
only  one  in  defendant's  shop  during  that 
time,  and  if  they  find  that  witnesses  did 
so  testify  the  jury  must  acquit,  held  prop- 
erly refused;  there  being  also  evidence 
that  the  stolen  anvil  had  been  in  his  shop. 
Murphey  v.  State,  10  Ala.  App,  106,  64 
So.   530. 

No  Evidence  of  Conspiracy.  —  Tenni- 
son  z:  State,  183  Ala.  1,  62  So.  780.     See 
the  title    CRIMINAL   LAW,  §   5SB    (3). 
vol.  4,  p.  454. 
§  SS8  («)  Intent,  Malice,  and  Hottre. 

Disregarding  Testimony  of  Witnesses 
Ezhibitinc  Anger. — Where  the  record 
does  not  show  that  any  of  the  state's 
witnesses  exhibited  anger,  a  requested 
charge  that  if  such  witnesses  exhibited 
malice  or  anger,  or  have  testified  to  con- 
tradictory statements,  and  satisfied  the 
jury  that  they  have  not  testified  truth- 
fully, the  jury  might  disregard  their  tes- 
timony was  properly  refused.  Conner  v. 
State,  ID  Ala.  App.  206,  65  So.  309. 

Disregarding  Testimony  of  Witnesses 
Bxhibitinc  Malice.  —  Where  there  was 
nothing  in  the  evidence  affording  an  in- 
ference that  any  witness  exhibited  at  the 
trial  or  elsewhere  any  prejudice  or  anget 


against  accused,  charges  oh  the  right  to 
disregard  the  testimony  of  witnesses  ex- 
hibiting prejudice  or  anger  are  properly 
refused  as  abstract  Davis  v.  State,  188 
Ala.  59,  66  So.  67. 
§  5H  (7)  Time  and  Place  of  Offense. 

The  bill  of  exceptions  stating  that  all 
questions  of  venue  were  admitted,  com- 
plaint may  not  be  made  of  the  refusal  of 
an  instruction  on  venue.  Watts  v.  State, 
e  Ala.  App.  264,  6a  So.  18. 
§  BW  (8)  Hatters  of  Defense  in  Oeneral. 

Possibility  of  Another  Killing  De- 
ceased. —  Instruction  on  possibility  of 
killing  having  teen  done  by  another,  held 
properly  refused  in  the  absence  of  evi- 
dence that  any  other  than  defendant 
killed  deceased.  Jones  v.  State  (Ala. 
App.>,  74  So,  B43,  certiorari  denied  in  75 
So.  1003. 

Wife's  Adultery  Justifjring  Abandon- 
ment> — Charge  on  justification  of  aband- 
onment by  adultery  of  wife  held  properly 
refused  as  abstract.  Gobel  v.  State  (Ala. 
App.).  72  So.  756,  writ  of  certiorari  de- 
nied in  73  So.  1000. 

Wife's  Adultery  after  Abandonment.— 
Where  evidence  as  to  wife's  adultery 
after  abandonment  was  excluded,  charge 
making  such  adultery  justification  of 
abandonment  was  property  refused.  Gobel 
I'.  State  (Ala.  App.).  72  So.  756,  writ  of 
certiorari  denied  in  73  So.  1000. 
§  tn  (9)  Insanity  or  Intoxication. 

Requested  charges,  predicated  on  in- 
sanity, a  question  not  in  issue,  are  prop- 
erly refused,  as  abstract.  Goodman  v. 
State  (Ala.  App.),  72  So.  687. 

Insanity  a  Year  after  Act— Requested 
instructions  as  to  insanity  as  a  defense 
are  abstract:  there  being  no  testimony  of 
his  being  insane,  except  a  year,  or  a  time 
not  specified,  after  the  act.  Cranberry  v. 
State,  184  Ala.  5.  63  So.  975. 

Two  Pleas— Charge  Not  Limited  to 
Proper  Plea. — Where  accused  filed  a  ple^ 
of  not  guilty  and  another  plea  of  not 
guilty  'because  of  insanity,  the  refusal 
of  a  requested  charge  that  there  could 
be  no  conviction  unless  each  juror  was 
convinced  beyond  a  reasonable  doubt  of 
accused's  guilt  was  not  error,  where  the 
charge  was  not  limited  to  the  plea  of  not 
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guilty.      Newton   v.    State,    11    Ala.    App. 
157,  55  So.  697. 

Hypotheaizing  HenUl  Incapacity  to 
ContracL — Requested  instructions  hypoth- 
esizing mental  incapacity  of  H.  to  un- 
derstand his  acts,  or  his  having  been  non 
compos  mentis,  when  he  executed  a  con- 
tract, were  abstract;  there  having  been 
only  hearsay  evidence,  "They  say  H. 
didn't  have  much  sense."  and  it  not  even 
appearing  that  related  to  the  time  of  the 
execution  of  ihe  contract,  or  but  what 
he  had  enough  sense  to  understand  the 
nature  and  obligation  o(  the  contract. 
Lambert  v.  State.  13  Ala.  App.  289,  69  So. 
a«l. 
§  SB8  (1«)  Teatimony  of  Accomidice. 

Where  the  witness  was  an  infant  only 
a  little  over  1  years  of  age,  accused,  being 
bound  to  show  the  witness  an  accomplice, 
is  not  entitled  to  an  instruction  on  accom- 
plice lestimony  in  the  absence  of  proof  of 
the  child's  capacity.  Darden  f.  State,  12 
Ala.  App.  165.  68  So.  550. 
§  S5t  (14)   Circumstantial  Evidence. 

Poiitive  Evidence.— Where  evidence  is 
positive,  refusal  to  grant  a  requested 
charge  on  circumstantial  evidence  is  not 
error.  Miller  v.  State  (Ma.  App.),  74 
So.  840;  Davis  v.  Slate,  B  Ala.  App.  147, 
68  So.  1027,  certiorari  denied  in  Ex  parte 
Davis.  184  Ala.  26.  63  So.  1010.  See  the 
title  CRIMINAL  LAW,  §  558  (14).  vol. 
4,  p.  457. 

Evidence  of  Eyewitneiaes.— Where  a 
conviction  is  sought  on  the  testimony  of 
eyewitnesses,  a  requested  charge  on  cir- 
cumstantial evidence  is  properly  refused. 
Cowart  f.  State,  11  Ala,  App.  102,  65  So. 

666. 

S  »SB  (15)  CredibUity  of  Witnesaea. 

Whether  Proaecutinf  Witness  Was 
Drinking.— Where  the  evidence  did  not 
require  a  charge  that  whether  prosecut- 
ing witness  was  drinking  at  the  time  of 
the  alleged  assault  on  him  was  a  material 
fact,  the  court  could  not  be  put  in  error 
for  refusing  to  so  charge  as  a  matter  of 
law.  Pearson  v.  State,  13  Ala.  App.  181, 
89  So.  485. 

Conviction  on  Single  Witneas'  Testi- 
mony Whose   Veracity  Doubted.— Where 


the  indictment  charged  several  offenses 
in  the  alternative,  and  only  one  o(  the 
four  witnesses  testified  as  to  defendant') 
guilt  of  one  of  the  offenses  charged,  it 
was  error  to  refuse  a  charge  that  the  jury 
can  not  find  a  verdict  of  guilty  on  the 
testimony  of  a  single  witness  if  they  have 
reasonable  doubt  as  to  its  truth.  Conner 
-.'.  State,  10  Ala.  App.  206,  «5  So.  309. 

§  sn.  Inatnictiona  Excluding  or  Ignoriog 
Issues,  Defenses,  or  Evidence. 

5  SBft  (1)  In  CeneraL 

A  charge  which  Ignores  material  evi- 
dence, or  attempts  to  withdraw  It  from 
the  consideration  of  the  jury,  or  to  divert 
their  attention  from  it,  is  properly  refused. 
Wiggins  V.  State  (Ala.  App.).  78  So.  413; 
Minor  V.  SUte  (Ala.  App.),  74  So.  M: 
Bullington  v.  State.  13  Ala.  App.  61.  69 
So.  319;  Campbell  v.  State.  13  Ala.  App. 
70,  69  So  322;  Norman  v.  State,  13  Ala. 
App.  337,  69  So.  362;  Roden  v.  State,  13 
Ala.  App.  105,  49  So.  366;  Howerton  c. 
State,  191  Ala.  13,  67  So.  979;  Clayton  o. 
State,  185  Ala.  13.  64  So.  76;  Brooks  v. 
State,  S  Ala.  App.  277,  62  So.  569;  Camp- 
bell V.  State,  182  AU.  18,  62  So.  57. 

Inatnictions  Held  Erroneous.  —  Re- 
quested Instructions  that  the  jury  must 
acquit  if  they  can  reasonably  reconcile  the 
evidence  with  the  fact  that  the  state's  wit- 
nesses are  mistaken  held  erroneous,  as  ig- 
noring a  consideration  of  the  evidence. 
Bryant  r.  State,  13  Ala.  App.  206,  68  So. 
704,  certior^i  denied  in  193  Ala.  673.  69 
So.  1017. 

Disregarding  Testimony  of  Witness 
Swearing  Falsely. — Where  several  wit- 
es  had  testified  as  to  defendant's 
guilt,  an  instruction  that  the  jury  might 
disregard  the  testimony  of  a  named  per- 
If  he  had  sworn  falsely  in  a  mateiial 
matter  held  properly  refused,  as  ignoring 
evidence.  Bullington  v.  State,  13  Ala. 
App.  61,  69  So.  319. 

Ignoring  Tendency  of  Evidence  to 
Show  Defendant  an  Accomplice.  —  De- 
fendant's requested  charges  held  prop- 
erly refused  as  ignoring  the  tendencies 
of  the  evidence  that  defendant  was  an  ac- 
complice   of  some   one   who  might   have 

tually   inflicted   the  blow  which  caused 
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the  death  of  the  deceased.  Jones  v. 
State,  13  Ala.  App.  10,  68  So.  690. 

Embetslement  —  Instructions  Held 
proper. — In  a  prosecution  for  embeizle- 
tntnt,  where  there  was  evidence  support- 
ing the  state's  contention  that  any  sale 
to  defendant  had  been  a  conditional  sale, 
and  defendant's  contention  of  a  sale  to 
him,  charges  predicating  acquittal  on  the 
jury's  belief  of  a  sale  to  defendant  held 
not  to  exclude  the  idea  of  a  conditional 
sale.  Freeman  v.  State,  10  Ala.  App.  120, 
G4  So.  SI 4. 

Same — Inatnictiona  Held  Improper.  — 
In  a  prosecution  for  embezzlement, 
where  the  jury  might  have  inferred  that 
defendant  was  the  servant  or  agent  of 
another,  instructions  to  the  contrary  held 
properly  refused.  Freeman  v.  State,  10 
Ala.  App.  120,  64  So.  514. 

Carrrinff  Concealed  Pistol  —  Instmc- 
tiMi  Held  EUipticaL— In  a  prosecution 
for  carrying  a  concealed  pistol,  instruc- 
tion that,  "Unless  you  believe  beyond  a 
reasonable  doirbt  that  he  had  it  concealed 
about  his  person,  you  can  not  convict 
defendant"  was  elliptical  and  properly 
refused.  Adkins  v.  State  (Ala.  App.),  76 
So.  4«5. 

Conspiracy — Aiding  and  Abetting. 
requested  charge  held  properly  refused 
because  defendant's  guilt  did  not  depend 
solely  on  the  theory  of  conspiracy,  but 
one  theory  of  the  state  was  that  defend- 
ant was  an  aider  and  abettor,  and  the  ev- 
idence was  admissible  on  that  theory. 
Eaton  V.  State,  8  Ala.  App.  136,  63  So.  41. 

Self-Defense  —  Ignoring  Abusive 
Language  Used  by  Person  Assanlted.  -^ 
A  charge  as  to  s'elf-defense  held  not  ob- 
jectionable because  ignoring  the  question 
of  abusive  language  used  by  the  person 
assaulted  towards  defendant,  as  provided 
in  Code  1907.  g  9308,  where  the  evidence 
did  not  show  that  defendant  committed 
the  offense  because  of  such  provocation. 
Blankenship  v.  State,  11  Ala.  App.  133, 
6S  So.  860. 

Acquittal  Because  of  Conflicu  in  SUte's 
Eridencc/— An  instruction  authorizing  an 
acquittal  on  the  ground  of  conflicts  in  the 
state's  evidence  is  properly  refused  be- 
cause ignoring  the  whole  evidence.  James 
P.  State,  la  Ala.  App.  16,  67  So.  773. 


Ignoring  or  Withdrawing  Hsterisl  Ev. 
idence.— Harris  v.  State,  177  Ala.  17,  58 
So.  205.  See  the  title  CRIMINAL  LAW, 
§  S59  (1),  vol.  4,  p.  458. 

BS9  (S)  Assumption  ss  to  Facts. 

Where  judge  does  not  undertake  to  tell 
jury  what  evidence  was,  he  has  a  right 
in  his  charge  to  assume  facts  for  pur- 
poses of  illustrating  the  law  of  the  case. 
Miller  v.  State  (Ala.  App.),  74  So.  840. 

§  SBft  <S)  Issues. 

Assault  with  Intent  to  Murder— Charges 
Held  Improper. — In  prosecution  for  as- 
sault with  intent  to  murder  a  peace 
officer,  charges  held  properly  refused  as 
ignoring  theories  supported  by  evidence 
upon  which  defendant  would  be  guilty, 
notwithstanding  that  the  officer  had  no 
right  to  arrest  him  at  the  time  of  the 
shooting.  Ezzell  v.  State.  13  Ala.  App. 
1S6.  68  So.  S78. 

Canying  Concealed  Weapons  —  Mis- 
stating Place  of  Offense. — In  prosecution 
for  carrying  concealed  weapons,  which  i> 
a  continuing  offense,  a  charge  that  de- 
fendant was  not  being  tried  for  an  offense 
committed  on  a  street  car,  the  state  hav- 
ing elected  to  prosecute  for  an  offense 
committed  on  the  street,  was  properly 
refused.  Johnson  v.  State  (Ala.  App.),  T» 
So.  378. 

Practicing  Medicine  without  License— 
Practicing  Religion.  —  In  a  prosecntion 
for  practicing  medicine  without  a  license, 
istruction  held  faulty  as  hypothesiz- 
in  acquittal  on  belief  that  accused 
practiced  religion,  pretermitting  question 
whether  the  acts  of  treatment  were  de- 
nounced by  statute.  Fealy  v.  Birming- 
ham (Ala.  App.),  73  So.  296. 
g  sn  <4)  Elements  and  Incidents  ot 
Offense. 

Whether  Accused  Was  Intentionatly 
Pointing  Pistol  at  Deceased. — In  a  pros- 
ecution for  homicide,  an  instruction  pred- 
icating an  acquittal  on  a  theory  of  acci- 
dental shooting,  which  ignored  the  ques- 
tion whether  accused  was  intentionally 
pointing  the  pistol  at  deceased,  was  prop- 
erly refused.  James  v.  State,  12  Ala. 
App.   16,  67   So.  773. 

Freedom  from  Fault  in  Bringing  on 
Difficulty. — In   a    prosecution    for   assault 
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and  tiattery  defendant's  requested  in- 
Btructions  ignonng  the  element  of  his 
freedom  from  fault  in  .bringing  on  the 
difficulty  held  properly  refused.  Blank- 
enship  V.  SUte,  II  Ala.  App.  126,  4S  So. 

seo. 

Presence  of    Cadefendant  Aiding    and 
Abetting  in  Killing. — Harris  v.  State,  17T 
Ala.  17,  59  So.  205.  See  the  title  CRIM- 
INAL LAW,  I  559  (4).  vol.  4,  p.  459, 
§  5M  (e)  Testimoajr  of  AccompUcea. 

Ignoring  Corroboration.— Where  there 
was  evidence  corroborating  the  testimony 
of  accused's  accomplice,  a  requested 
charge  that  a  defendant  can  not  be  con- 
victed on  the  uncorroborated  testimony 
of  an  accomphce  was  properly  refused. 
Ward  V.  State  (Ala.  App.),  78  So.  754. 

Where  defendant  was  jointly  indicted 
with  others  for  homicide,  but  separately 
tried,  and  one  theory  of  the  state  was 
that  defendant  conspired  with  his  co- 
defendants  to  commit  the  murder,  de- 
fendant's request  to  instruct  the  jury  not 
to  consider  evidence  that  one  codefend- 
ant  shortly  before  the  killing  had  given 
to  another  codefendant  a  box  of  cartridges, 
unless  the  evidence  showed  there  was  a 
conspiracy  prior  in  point  of  time  between 
defendant  and  his  codefendants  was 
properly  refused  because  it  proposed  to 
instruct  as  to  the  effect  of  only  a  part 
of  the  evidence  of  conspiracy,  and  would 
obscure  consideration  of  other  parts  of 
the  evidence  bearing  on  the  same  subject. 
Eaton  V.  State,  8  Ala.  App.  136,  63  So.  41. 

Blackmail— Ignoring  Evidence  of  Act- 
ing with  Another — Tr;  blackmail  trial  un- 
der Code  1907,  §  6391.  where  eviJence 
tended  to  show  defendant  acted  with  an- 
other, who  published  a  paper,  an  instruc- 
tion that  defendant  could  not  be  con- 
victed on  evidence  that  his  coconspirator 
admitted  that  he  threatened  the  victim 
with  publication  of  the  proposed  article 
was  properly  refused,  as  ignoring  evi- 
dence. Brown  v.  Stite  (Ala.  App,),  72 
So.  7S7,  writ  of  certiorari  denied  in  73 
So.  W9. 

§  SSD  («)  SuHiciencj'  of  Evidence  and  Rea- 
sonable Doubt. 
It  was  proper  to  refuse  an  instruction 
on  reasonable   doubt,  which  pretermitted 


consideration  by  the  jury  of  all  the  evi- 
dence. West  *.  State  (Ala.  App.),  7S  So. 
709;  Edmonds  v.  Sute  (Ala.  App.),  TS  Sa 
S73;  Herring  v.  State,  14  Ala.  App.  91, 
;i   So,   974. 

Defendant's  Teatimonjr  Ten^ng  to  la- 
criminate.  —  Davis  V.  State,  8  Ala.  App. 
147,  62  So.  1027.  certiorari  dented  in  Ex 
parte  Davis,  164  Ala.  26,  63  So.  1010.  See 
the  title  CRIMINAL  LAW.  f  559  (8).  voL 
i,  p.  462. 

Good  Character. — Requested  instruction 
that  the  jury  might  consider  the  good 
character  of  the  defendant  to  generate 
a  reasonable  doubt  after  it  considered  all 
ihe  testimony  is  properly  refused,  as  in- 
dicating that  the  jury  may  consider  char- 
acter evidence  apart  from  other  evidence. 
Watson  r.  State  (Ala.  App.).  73  So.  S69, 

Homicide— Probability  of  Accnsed't 
Iitnocence. — A  charge,  in  a  homicide  case, 
directing  the  jury  to  acquit  if  there  was 
a  probability  of  accused's  innocence  ti 
i>roperIy  refused,  not  being  predicated 
DO  the  evidence  Davis  v.  State,  188  All. 
59.  66  So.  67. 

Larceny.  —  .\  requested  Instruction  in 
a  larceny  case  that,  "If  you  believe  from 
any  part  of  the  evidence  in  this  case, 
after  considering  all  the  evidence  in  the 
case,"  etc.,  was  properly  refused  became 
authorizing  the  jury  to  base  their  *er- 
dict  on  part  of  the  evidence.  King  v. 
State   (Ala.  App.),  72  So.  552. 

Violating  Prohibition  Law.— In  a  prose- 
cution for  violating  the  prohibition  law, 
.1  requested  instruction  as  to  the  effect  of 
keeping  prohibited  liquor  held  errooeoui 
as  ignoring  evidence,  Harwell  v.  State, 
12  Ala,  App.  266,  68  So.  500. 
§  5BS   (11)   Principals  and  Accessories. 

Homicide.— Campbell  v.  State,  18!  Ala. 
18,  62   So.  57.  See  the  iltie   CRIMINAL 

LAW,  g  SS9  (11),  vol,  4,  p.  463. 

Larceny  from  tbe  Person.  —  In  a  prose- 
cution for  larceny  from  the  person,  where 
there  was  evidence  authorizing  the  in- 
ference that  defendant  was  a  guilty  par- 
ticipant with  others  in  a  conspiracy  to 
commit  the  oflense,  charges  that,  unless 
the  jury  believed  from  the  evidence  that 
defendant  took  from  the  person  of  the 
Tabbed  individual  the  twckctbook  in  which 
was  the  money  described  in  the  in- 
dictment,   they    could    not    convict,    and 
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tbal  they  ihould  acquit  were  properly 
rcIuseH,  IS  iKr.orini;  the  possibility  that 
defendant,  without  having  actually  taken 
tilt  money  himself,  might  have  done  so 
through  another,  or  others,  with  whom 
he  conspired.  Lane  r.  State,  14  Ala.  App. 
40.  TO  So.  MS. 

Murder.  —  Under  Code  1907,  g  «319,  as 
to  accessories  being  principals  in  a  murder 
trial  where  there  was  evidence  to  show 
that  accused,  his  wife,  unA  stepdaughter 
were  all  accessone.*  to  the  killing,  and 
that  accused  could  hnve  been  guilty 
though  he  did  not  personally  fire  the  shot 
that  proved  fatal,  requested  instructions 
predicating  his  guilt  on  his  having  person- 
ally fired  the  fatal  shot  or  having  killed 
the  victim  were  properly  refused.  Wal- 
ling V.  SUte  (Ala.  App.),  73  So.  BIS,  cer- 
tiorari denied  in  Ex  parte  Walling  (Ala.), 

n   So.    1D03. 

Requested  instruction  that,  if  there  wak 
reasonable  ground  to  believe  from  the 
evidence  that  another  could  have  kilted 
deceased,  to  find  defendant  not  guilty  is 
properly  refused,  being  too  broad,  and 
pretermitting  consideration  of  accused's 
connection  with  the  crime.  Wright  v. 
State  (Ala.  App.),  72  So.  564. 

9  U»  (U>  Gmde  or  Degree  of  OffekW 
and  Pmiabment. 
Where  accused  was  indicted  and  con- 
victed of  assault  with  intent  to  murder, 
reqi'ested  instructions  to  ttcquit,  unless 
the  intent  was  proved,  were  properly  re- 
fused, tor,  under  Code  1907,  g  731B,  ac- 
cused could  be  convicted  of  lesser  crime 
in  which  the  intent  to  kill  was  not  an  in- 
gredient. Ellis  r.  State  (Ala.  App.),  72 
So.  578. 

S  S6S.  Withdrawal  of  Instructioai  or  Kc- 

Curing  of  Error.  —  Redden  v.  Stati 
Ala.   App.   33,  «0  So.  99S.     See   the  title 
CRIMINAL  LAW,  J  S62,  vol.  4,  p.  4 

9  S83.  Construction  of  Instructions  Giveti. 
HypercritKum  ahoidd  not  be  indnlged 

at,  in  construing  the  charge  of  the  court 
in  a  criminal  prosecution,  where  the  charge 
was  expressed  in  plain  language  that  is 
susceptible  of  the  ordinary  understanding. 
Addington    v.    State   (Ala.    App.),   74   So. 


The  test  of  severe  granmwttcal  ciiti- 
cism  is  not  the  proper  rule  of  construc- 
tion to  apply  to  the  general  charge  of  the 
court  in  a  criminal  prosecution.  Ad- 
dington  V.  State  (Ala.  App.),  74  So.  846. 
3  SM.  Inidvertent  Elrrors  and  Omissions. 
9  BM  (1)  Errors  in  General. 

A  charge   held  erroneous  in  using  the 
wrong  word.     Murray   v.   State,   13    Ala. 
App.   1T5,  69  So.  364. 
9  SM  (a)  OmiGsions. 

A  requested  instruction  to  acquit  if  the 
jury  would  act  on  the  evidence  in  their 
own  most  important  affairs  held  defective 
in  omitting  the  word  "not."  Hutchinson 
V.  State  (Ala.  App.),  72  So.  872. 
§  SaS.  Construction  and  Effect  of  Charge 
as  a  Whole. 

Necessity.  — .A  part  of  a  charge  ex- 
cepted to  should  be  construed  in  con- 
nection  with  the  whole  charge.  Ex  parte 
(^wart  (Ala.),  7S  So.  B79;  Dempsey  v. 
State  (Ala.  App.),  Tt  So.  773;  Harris  v. 
Sute.  8  Ala.   App.  33,  82  So.   477. 

Same  —  Oral  Charge.  —  Part  of  oral 
charge  to  which  exception  is  reserved 
must  be  considered  in  connection  with 
remainder,  tor-  the  charge  must  be  con- 
sidered as  a  whole.  Thompson  v.  State 
(Ala.  App.),  78  So.  309. 

Effect   of    Isolated    Portions    of    Oral 

Charge  Being  Incorrect White  v.  State, 

B  Ala.  App.  43.  «2  So.  4S4.     Se«  the  title 
CRIMINAL  LAW.  S  315,  vol  4.  p.  468. 

Oral  and  Written  Cbargea.  —  Roberson 
a  Stale.  1R3  Ala.  43.  82  So.  337.  See  the 
title  CRIMINAL  LAW,  g  565.  vol.  4,  p. 

466. 

Elements  and  Incidents  of  Offense,— 
Where  the  oral  charge  is  complete,  fail- 
ure of  the  written  charge  to  include  all 
the  elements  is  not  error,  since  the  oral 
and  written  charges  mujt  be  considered 
together  and  as  a  whole.  Newsom  v. 
Stale  (Ala.  App.),  73  So.  S7».  cc'lio'aH 
denied  in  Ex  parte  Newsom  (Ala.),  73  So. 
1001. 

Re«soi»Ue  Oonbt.  —  Instruction  that 
a  reasonable  doubt  is  one  based  upon  a 
reasonable  foundation  is  not  reversible 
error,  especially  where  a  preceding  por- 
tion of  the  instruction  stated  that  such 
doubt  was  not  a  whimsical,  possible,  oi* 
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speculative  doubt.     Brown  *.  State   (Ala. 
App.),  74   So.  733. 

If  instructions  viewed  u  8  whole,  are 
not  prejudical,  a  revrr«at  is  not  authorized, 
thonch  when  taken  from  the  context  and 
viewed  independently  they  are.  Barber 
V.  Slate.  II  -Ala.  Ar-p.  lis,  65  So.  843. 

I  566.  Error  in  Instmction  Cur<d  bjr 
Withdrawal  or  CHving  Other  Instnic- 
liona. 

i  f66  (1)  In  GenenJ. 

Perjury.  —  Error  in  the  oral  charge  in 
a  prosecution  for  perjury  was  cured 
where  the  court  thereafter  stated  that 
the  charge  was  erroneous,  and  gave  a 
correct  charce.  Mullens  v  State,  12  Ala. 
App.  206,  68  So.  S33. 

Curing  Harmful  Retults  of  Erroneoiu 
Charge  —  Statute.— In  view  of  Acts  !915, 
p.  81S,  the  harmful  results  from  piving  an 
erroneous  charge  are  not  cured  bv  a  cor- 
rect statement  of  the  law  in  the  oral 
charge.  Smith  t-.  'State  (Ala.  App.t.  74 
So.  755. 

S  SM  (1^)  Curing  Invasion  of  Province 
of  Jury. 

Portion  of  the.  charge  remarking  there 
was  no  direct  evidence  connecting  a 
cert.iin  person  with  the  crime  held  cured 
by  withdrawal  and  instruction  to  dis- 
regard. Johnson  T.  State  (Ah.  .^pp.). 
73  iSo.  748. 

§  SM  (1V^>  Elements  and  Incidents  of 
Offense  in  General. 

A  defective  instruction  defining  man- 
slaughter held  cured  by  an  instruction 
that  defendant  could  not  be  convicted  un- 
less he  "unlawfully"  took  the  life  of 
deceased.  Langston  v.  .State  (Ala.  App.), 
75  iSo.  715. 
S  f66  (l^b)  Intent,  Malice,  and  Motive. 

Malice.  —  An  instruction  that  accused's 
malice  "may  be  inferred  from  the 
shooting,"  held  not  prejudical,  in  view  of 
other  portions  of  the  charge.  Murphy 
V.  State,  14  Ala.  .\pp.  78,  71  So.  967. 

Embe»1ement^Omitting  Essential  In- 
gredient of  "Fraudulent  Intent, —  In  prose- 
cution imder  Code  1907,  §  6831.  for  em- 
bezzlement as  trustee  or  bailee  of  the 
state,  error  in  a  charge  omitting  the 
essential  ingredient  of  fraudulent  intent, 
not     cured   by     other   charges     and    not 


elsewhere  corrected  by  the  trial  court  b 
its     charge,     was     reversible     error.     Ei 
parte  Cowart   (Ala.).  78  So.  879. 
§  we  (S)  Matters  of  Defense. 

Self-Defense.  —  Defendant  held  )nol 
harmed  by  oral  charge  on  self-Jcfense 
that  "there  must  have  been  no  way  of  re' 
(real  open,"  where  in  his  given  requesteil 
charges  he  had  the  advantage  of  mo.'e 
satisfactory  statements  theicoi.  Madry  v. 
State  (Ala.),  78  So.  «66. 

Burden    and    Sufficiency    of    ProoL  — 
Roberson  V.  State,    183    Ala.  43.   62   Sa 
837.    See    Ihe   title    CRIMINAL  L.^W,  J 
5S6  (2),  vol.  4,  p.  466. 
§  566  (»%)  Character. 

Error  in  the  court's  remarks  during  the 
trial,  as  to  character  of  deceased  in  re- 
lation to  his  wife  not  giving  anybody 
right  to  kill  him.  was  Ci,7«d  by  the  court 
Subsequently  withdrawing  the  remark) 
from  the  consideration  of  the  jur;. 
Henderson  v.  SUte.  11  Ala.  App.  3T,  65 
So.  721. 

§  fi«6  (4)  Weight  and  Sufficiency  of  Bvi- 
dence. 

Keeping  Liquor  in  Place  Not  Prirat* 
Residence.— Dimn  v.  State,  )<  .Ma.  App. 
410,  62  So.  906  See  the  title  CRIMINAL 
LAW,   S    566    (4),   vol.   4,   p.   4«7. 

(H)      REQUESTS        FOR     INSTRUC- 
TIONS, 
§  H7.  Necessity  in  Genera!. 

Purpose  and  EfTect  oi  Evidence.  — 
Under  Code  1907,  S  5362.  in  murder  case. 
court  was  not  authorized  to  charge  effect 
of  evidence  without  having  been  re- 
quested to  do  so  by  party.  Winlord  v. 
State  (Ala.  App.),  75  So.  819 

Reasonable  Doubt  —  One  accused  of 
murder  must  request  a  definition  of  the 
doctrine  of  reasonable  doubt  in  relation 
to  other  specific  charges.  White  v. 
State,  195  Ala.  681.  71  So.  452. 
§  SSS.  Further  or  More  Specific  Instruc- 
tions. 

See  post.  "Written  Requests,"  §  571. 
§  S6B  (1)  In  General 

Misleading  InstmctionB.  —  Where  u 
instruction  correctly  states  the  law,  Iw' 
accused  fears  it  may  mislead  the  jury,  be 


ranv  Google 


iS  568  (l)-572  (1) 


Criminal  Law 


should  request  an  explanatory  icharge. 
Murphv  V.  State,  14  Ala.  App.  7S,  71  S-. 

m. 

Where  an  abstract  instruction,  not 
applied  to  the  facts  of  the  case,  is  given, 
it  is  defendant's  right  and  duty  to  in- 
voke consideration  of  the  matter  by  re- 
questing appropriate  written  charges, 
Newsom  v.  State  (Ala.  App.),  72  So,  ^79, 
certiorari  denied  in  Ex  parte  Ncwsom 
(Ala.),  73  So.  1001. 
9  SSB  (3)  DefenscB. 

Error  in  a  part  of  the  charge  on  , 
defense  correctly  stated  elsewhere  in  the 
charge  held  merely  misleading,  and  not 
cause  for  reversal;  no  additional  charges 
being  requested.     Reeves  t:  State,  13  Ala, 

App,  1,  68   So.  560. 

S  H&.  Time  for  Asking  Instructioas. 

Bequest  £or  Cfaarge  during  Solicitor's 
Closinc  Argument.  —  Demand  for  charge 
in  writing,  made  For  the  first  time  dur- 
ing the  closing  argument  of  the  solicito.', 
15  too  late,  being  required  by  Code  1907, 
i  5363,  before  argument  is  commenced. 
Osborn  V.  State  (Ala.),  73  So.  985. 

Keqnnt  to  Charge  after  Retirement 
of  Jury,  —  Key  *.  State,  8  Ala.  App.  2, 
62  So.  335.  See  the  title  CRIMINAL 
LAW,  I  589,  vol.  4,  p.  4B8. 

Other  Written  Charges  Requested  be- 
fore Jury's  RetircmeDt.  —  Under  Code 
1907,  g  S364,  the  fact  that  before  the  argu- 
ment defendant's  eoon^el  had  submitted 
a  number  of  charges  did  not  justify  the 
court  in  refusi[ig  to  consider  other  written 
charRcs  requested  at  the  conclusion  of  the 
court's  oral  charge,  and  before  the  jury 
retired.  Vinson  f.  State,  lii  Ala.  Api>.  61, 
64  So.  639. 
9  S70.  Form  and  Requisites  of  Reque&ts. 

See  post,  "Erroneous  Requests,"  S   573. 

Incomplete.  —  A  charge  not  complete 
within  itself  was  propc-ly  refused. 
Jones  V.  State,  13  Ala.  App.  10.  68  So.  590. 

Elliptical.  —  In  trial  for  robbery,  de- 
fendant's requested  charge  as  to  jury's 
taking  statement  to  jury  room  and  con- 
sidering it,  held  objectionable  as  ellip- 
tical. Ware  v.  State.  12  Ala.  App,  101, 
fi7   So.   763, 

Wrong  Dengnation  tof  PartieaL — Un-^ 
derwood  v.  State,  179  Ala.  9.  60  So.  842. 


See   the   title    CRIMINAL    LAW.  g  570, 

vol.  4,  p.  469. 

§  671.  Written  Requests. 

Aflirniative  Charge.  —  A  general  affirm- 
ative charge  was  properly  refused, 
where  ii  was  not  requested  in  writing  as 
required  by  Code  1907,  §  5364.  as 
amended  Acts  191S,  p.  815.  Foote  v. 
State    (Ala.    App.).    75    So.    728. 

General  affirmative  charge  for  state  as 
to  defendant's  Srst  plea  of  not  guilty,  not 
having  been  re.iuesited  in  writing  by  state, 
was  reversable  error.  Winford  v.  State 
(Ala.  App.),  75  So,  Pi«, 

Illegible  Written  Chatge^It  was  not 
error  to  refuse  requested  chari;e.  so  care- 
lessly written  and  defaced  with  erasures 
and  interlineations  as  to  be  illegible. 
Eaton  V.  State,  8  Ala,  .App,  136.  63  So.  41. 

Written  Requests  Covered  —  Propriety 
of  Refusing  Oral  Charges.— In  trial  for 
murder,  where  court  had  instructed  jury 
as  to  each  ma'ler  requested  by  defeniJant 
in  writing,  and  defendant  had  not  re- 
quested fuller  or  more  specific  instructions 
in  writing,  refusal  to  give  his  oral  requests 
was  not  reviewable.  Oldacre  v.  State. 
196  Ala.  690,  72  So.  103. 
§  572.  Instructions  Already  Given. 
§  S7S  (1)  In  General. 

There  is  no  error  in  refusing  a  lequcsted 
instruction  substantially  and  fairly  covered 
by  the  charge  given.  F.iller  v.  State  (Ala, 
App.),  75  So.  879;  Butler  t.  State  (Ala. 
App.),  77  iSo.  72;  Cain  v.  State  (Ala.  App.). 
77    So.   4S:l;    Miller   v.    Statf-    (Ala.    App.), 

So.  319;  Smith  v.  State  (Ala.  App.).  75 
So.  192:  Lancston  v.  State  t A\a.  App,), 
75  So.  715;  Nnrris  r.  State  (Al.a.  .^i)p.). 
75  So.  718;Coplon  f.  State  (Ala.  App.),  73 
So.  225.  certiorari  denied  in  74  So.  1005; 
Autrey  v.  State  (Ala.  App.>,  74  So.  397; 
Hall  V.  State  (Ala  App.),  74  So.  731; 
Miller  v.  State  (Ala.  App.).  74  So.  840; 
Suttles  V.  State  (Ala.  App.),  74  So.  400; 
or  V.  State  (Ala.  App.),  74  So.  98; 
Mathis  *.  State  (Ala.  App.).  73  So.  122; 
Palmer  v.  State  (Ala.  App.),  73  So.  139, 
orari  denied  in  73  So.  inni;  Osborn 
V.  State  (Ala.).  73  So.  986;  Huguley  v. 
State  (Ala.  App.),  72  So.  764;  Keith  v. 
State  (Ala.  App.).  72  So.  602:  Thomas  v. 
State  (Ala.  App.),  72  So.  688;  Diamond 
'.  State  (Ala.  App.),  72  So.  558,  certiorari 
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tieitlcd  in  Kx  partr  State  (AU.),  73  So. 
lOOS;  Madison  v.  SUte,  l»G  Ala.  5eu.  71 
So.  706;  Collins  v.  State,  14  Ala.  App.  54. 
TO  So.  9S5;  Ex  parte  Lacy.  195  Ala.  668. 
70  So.  272;  Prater  :-.  State.  196  Ala.  40,  6U 
So.  S39;  King  v.  State.  13  .-Via.  App.  91,  69 
So.  345;  Sharp  i:  State.  !03  Ala.  22.  6B  So. 
132;  Bullington  :.'.  State.  13  Ala.  App.  61, 
6B  So.  319;  Campbell  i:  State,  13  Ala. 
App.  70,  09  So.  332:  Roden  a.  State,  13 
Ala.  App.  105,  60  So.  366;  Williams  v. 
State.  13  .^la.  .\pp.  133,  CB  So.  376;  Brand 
V.  State,  13  Ala.  App.  390,  69  So.  379;  John- 
son )'.  Stale,  13  Ala.  App.  140,  69  So.  3B6; 
Smith  V.  State,  13  Ala.  App.  399,  69  So. 
402;  Jones  t.  State  1U3  Ala.  lo.  eO  So.  66; 
Jackson  t.  State,  193  Ala.  36.  69  So.  130; 
Ludlum  f.  State,  13  Ala.  App.  278.  69  So. 
255;  Ezzell  v.  State,  13  Ala.  App-  158,  68 
So.  578;  Bryant  f.  State,  13  Ala.  App.  206, 
68  'So.  704;  Darden  v.  State.  18  Ala.  App. 
165,  68  So.  350;  Richardson  v.  State,  161 
Ala,  21,  68  So.  ST;  Ware  v.  State,  13  Ala. 
App.  101.  67  So.  763;  Patterson  V.  State, 
191  .\l:i.  16,  67  So.  997;  Rudder  V.  State, 
12  Ala.  App.  72,  67  So.  7.U;  Nail  v.  State, 
12  Ala.  App.  64,  67  So.  732;  Biickhanon 
V.  State.  12  A!a.  .\pp.  J6,  67  So.  718;  Moss 
V.  State,  190  Ala.  14,  67  So.  431;  Wise  v. 
State.  11  Ala.  App.  7S,  G6  So.  US;  Francis 
V.  State,  188  Ala  .,0,  05  So.  969;  Spicer  t 
Sute,  188  Ala.  9,  65  So.  972;  Kirk  w.  State, 
10  Ala.  App.  216,  65  So,  195;  Boice  v. 
State,  10  Ala.  App.  100,  65  So.  83;  New- 
snm  V.  State,  10  Ala.  App.  124,  05  So.  87; 
Dodson  V.  State,  10  Ala.  App.  255,  65  So. 
206;  Bell  v.  State,  11  Ala.  App.  214,  05  So. 
688;  Newton  v.  State,  11  Ala.  App.  157. 
65  So.  097;  Turner  v.  State,  11  Ala.  App. 
1,  65  So,  719;  Hendeison  v.  State,  11  Ala, 
App.  37.  65  So.  721;  Webb  v.  State,  11  Ala. 
App.  123',  65  So.  B45;  Hubbard  v.  State, 
10  Ala.  App.  47,  64  So.  633;  Howell  v. 
State,  10  Ala.  App.  1,  64  So.  522;  Bonner 
V.  State,  185  Ala.  670,  64  So,  398;  Bryant  v. 
State,  185  Ala.  8,  64  So.  333;  Clayton  v. 
State,  185  Ala.  13,  64  So.  76;  Uizell  «. 
State.  184  Ala.  10,  63  So.  1000;  Kirkwood 
V.  State,  184  Ala.  9,  63  So.  990,  denying 
certiorari  «  Ala.  App.  108,  62  So.  1011; 
Fowler  v.  State,  8  Ala.  App.  168.  63  So.  40; 
McClain  v.  State,  182  Ala,  67,  62  So.  241; 
Dunn  V.  State,  8  Ala.  App.  3«2,  62  So. 
379;  White  v.  Stale,  8  Ala.  App.  43, 
62   So.  454;   Bone  v.    State,   8   Ala.   App. 


SB,  6S  So.  456;  Grantland  v.  State,  8  Ax. 
App.  3l«,  «8  So,  470;  Brooks  v.  Slate,  * 
Ala.  App.  277,  68  So.  569;  Smith  v.  State, 

183  Ma.  ns,  62  So,  184;  Harris  v.  State.  3 
Ala.  App.  33,  68  So.  477;  Bigham  v.  Suit, 

184  Ala.  673,  68  So.  768;  Kirkwood  >. 
Sute,  8  Ala.  App.  103,  68  So.  1011;  Wil»i 
V.  State,  T  Ala.  App.  134,  61  So.  471;  Gium 
V.  State,  7  Ala.  App.  133,  61  So.  468;  CheM- 
nul  V.  State.  7  Ala.  App.  72,  61  So.  601; 
Bishop  V.  State,  181 '  Ala.  85,  61  So. 
320;  Brown  v.  State,  7  .\la.  App.  86,  61  Sa 
12;  Underwood  v.  State,  179  Ala.  9.  60  So. 
842;  Parker  v.  State,  7  Ala.  App.  9,  60  S* 
995;  Godaii  V.  State,  179  jMa.  27.  GO  So 
908. 

Where  every  proposition  of  law  at- 
tempted to  be  stated  in  defendant's  re- 
quested instruction  was  fully  covered  by 
one  or  more  of  defendant's  given  in- 
itructiona,  they  wcr«  properly  refnsed. 
Burton  v.  State,  194  Ala.  8.  69  So.  911. 

It  is  not  error  to  refuse  a  requested 
charge,  the  subject  of  which  is  covered 
as  favorably  to  defendant  as  he  is  enli- 
tled  to  require  in  the  instructions  given. 
Bell  V.  State,  11  Ala.  App,  214.  65  So,  U8. 

Characttr. — Defendant  could  nol  com- 
plain of  refusal  of  requcated  instructioiM 
on  character,  fully  covered  by  other  in- 
structions given  at  hrs  request  Dt 
Wyrc  V.  Sute,  190  Ala.  1,  (7  So.  (TT, 

Under  AcU  191S,  p.  tlS,  so  providing, 
refusal  of  charge  stating  correct  princi- 
pal of  law  will  not  work  reversal  of 
juderment  if  same  rule  was  substantially 
and  fairly  given  jury  in  general  charge 
or  in  chargfci  given  at  request  of  parlies. 
Tarwater  v.  State  (Ala.  App.),  75  So.  81<; 
Garner  f.  Sute  (Ala.),  75  So.  462;  Smith 
V.  State  (Ala.  App.),  75  So.  687;  Davis  ». 
State.  197  Ala,  677,  73  So.  369;  Murphy 
f.  State,  14  Ala.  App,  78,  71  So,  967. 

In  a  homicide  cue,  it  was  not  error  to 
refuse  an  instruction  fully  covered  bj 
other  instructions.  Daniel  v.  Slate,  14 
Ala,  App,  63,  71  So,  79. 

In  prosecution  for  niarder,  refusal  of 
correct  written  charge  was  not  reversible 
error,  where,  in  its  oral  charge,  the  court 
correctly  stated  each  of  the  propositions 
set  out  in  the  refused  charge,  which  was 
substantially  covered  by  others  giwn, 
Randall  v.  State.  14  Ala.  App.  138,  73  Sa 
214. 
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Charge*  Psrtly  CoTcred  by  Puty*! 
Prrrkxu  Reqnesti.  —  Where  a  charge 
states  several  distinct  propositions  of 
law,  the  coart  may  properly  refuse  it  if 
some  of  them  are  fully  covered  by  spe- 
cial charges  given  at  the  instance  of  the 
wme  party.  Burk  v.  State  (Ala.  App.). 
TS  So.  702. 

Correct  StatOLenti  of  Law  and  Ap- 
pr^riatc  to  Ihucs. — It  is  not  error  to 
refuse  instructions  containing  correct 
ttalements  of  the  law  and  appropriate 
lo  the  issues,  where  tlie  court  correctly 
states  the  law  in  other  instructions  given. 
Williams  v.  Stale.  13  Ala.  App.  133,  89 
So.  378. 

i  57S  (S)  Elements  and  Incidents  of 
Offenae. 
Legal  Obligation  of  Accnaed  to  Re- 
treat—Where the  court  charged  that  ac- 
cused was  under  no  legal  obligation  to 
retreat,  but  could  repel  the  attack  if  one 
was  made,  refusal  to  charge  that  ac- 
cused, having  been  employed  as  night 
watchman  at  the  place  where  the  dtfH- 
culty  occurred,  was  under  no  obligation 
to  retreat,  but  might  resist  an  attack 
made  on  him,  was  not  erroneous.  Fran- 
cis V.  State,  l»e  Ala.  39,  6S  So.  969. 

Single  Sale  of  Whiaky.— Where  the 
evidence  showed  a  single  sale  of  whisky 
by  the  defendant,  and  the  court  charged 
that,  unless  they  found  such  sale  was 
made,  they  should  find  for  defendant, 
the  refusal  of  a  requested  charge  thdt 
the  evidence  would  not  support  a  con- 
viction for  offering  for  sale  Could  not 
mislead  the  jury  to  believe  that  they 
could  convict  the  defendant  of  some  of- 
fense without  finding  tfiat  he  made  the 
particular  sale.  Slaten  v.  State,  10  Ala. 
App.  185,  65  So.  95. 
I  m  (8)  Self-Defetue. 

Where  the  court  had  previously  in- 
structed that  the  evidence  did  not  show 
that  defendant  brought  on  the  difficulty, 
it  was  harmless  error  to  Refuse  defend- 
ant's request  that  threats,  made  by  de- 
ceased, could  be  considered  in  determin- 
ing who  brought  on  the  difficulty.  Olive 
V.  Sute,  8  Ala.  App.  178.  83  So.  36. 
S  S7S  (4)  PrcBumptioni  and  Bnrden  of 
Proof. 
Presumption  of  Innocetice.  —  Davis  v. 


Sute,  8  Ala.  App.  147,  68  So.  102T,  cer^ 
tiorari  denied  in  Ex  parte  Davis,  134  Ala^ 
36.  63  So.  1010.  See  the  title  CRIMI- 
NAL LAW,  §  573   (4),  vol.  4.  p.  470. 

Where  th«  legal  presmnption  of  de- 
fendant's innocence  and  the  necessity 
for  unanimity  of  belief  as  to  his  guilt 
and  the  degree  of  proof  required  were 
fully  covered  by  given  charges,  the  re- 
fusal of  a  requested  charge  thereon  was 
not  reversible  error.  Lacy  v.  State,  13 
Ala.  App.  267,  69  So.  244,  judgment  af- 
firmed in  Ex  parte  Lacy,  195  Ala.  668,  70 
So.  272. 

Burden  of  Proof.— Davis  v.  State,  8 
Ala.  App.  147,  62  So.  1027.  certiorari  de- 
nied in  Ex  parte  Davis.  184  Ala,  36.  63 
So.  1010.  See  the  title  CRIMINAL 
LAW,  §  572  (4),  vol.  4,  p.  470. 
S  S79  (4^)  SufBciencr  of  Evidence  in 
General 

In  a  criminal  prosecution,  defendant's 
requested  charge  on  corroboration  held 
fully  covered  by  the  charge  given  for  de- 
fendant.    Herring  i-.  State,  14  Ala.  App. 

93,    71    So.   974. 

§  072  (s)  Reasonable  Doubt 

The  refusal  of  a  requested  charge  on 
reasonable  doubt,  substantially  covered 
by  the  given  charges,  does  not  require 
the  reversal  of  a  conviction,  Johnson  v. 
State  (Ala.  App,),  73  So.  210,  certiorari 
denied  in  Ex  parte  Johnson  (Ala.),  73 
So.  1000.  Smith  f.  State,  197  Ala.  193.  72 
So.  3)6;  Moye  v.  State,  12  Ala.  App.  127, 
67  So.  716. 

In  a  trial  for  murder  defendant  could 
not  complain  of  the  refusal  to  charge 
that,  before  he  could  be  convicted,  the 
proof  should  be  inconsistent  with  every 
other  reasonable  supposition  except  his 
guilt,  and  that  the  jury  should  be  so  con- 
vinced that  each  would  be  willing  to  act 
on  such  evidence  In  matters  of  the  high- 
est concern  and  importance  to  them- 
selves, where  the  court  charged  to  ac- 
quit unless  all  the  evidence  excluded  to 
a  moral  certainty  every  reasonable  hy- 
pothesis but  that  of  defendant's  guilt 
Howell  V.  State,  10  Ala.  App.  1,  64  So. 
522. 

Satisfaction  of  Jury. —  Davis  t:  Slate, 
8  Ala.  App.  147,  62  So.  1027,  certiorari 
denied  in  Ex  parte  Davis.  184  Ala.  26.  63 
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Bo.  •  1010.  See  the  title  CRIMINAL 
LAW.  5  572  (S).  vol.  4.  p.  471. 

Equivalence  of  "Siq>po«ition"  and  "Hy- 
pothetia." — A  requested  charg-e  to  acquit 
unless  the  evidence  excluded  every  rea- 
sonable supposition  but  that  of  defend- 
ant's guilt  held  covered  by  a  charge  to 
acquit,  unless  it  excluded  to  a  moral 
certainty  every  reasonable  hypothesis 
but  that  of  defendant's  guilt,  since  the 
words  "supposition"  and  "hypothesis" 
were  equivalent.  Howell  v.  State,  10 
Ala.   App.   1,   64   So.   583. 

Reasonable  Probability  of  Innocence. 
— A  request  to  instruct  an  acquittal,  if 
there  was  reasonable  probability  in  any 
part  of  the  evidence  that  defendant  was 
innocent,  held  properly  refused,  where 
already  covered.     Sharp  v.  State,  193  .^la. 

23,    89   So.    122. 

In  a  murder  case,  refusal  of  an  instruc- 
tion on  the  probability  of  innocence, 
arising  out  of  a  consideration  of  the  evi- 
dence authorizing'  an  acquittal,  held  not 
error,  where  it  was  covered  by  given 
charges  to  same  effect  on  reasonable 
doubt  of  guilt.  Pounds  v.  State  (Ala. 
App,>.  73  So.  137. 

Theory  that  Another  Committed  Act 
—Wilson  *.  State,  7  Ala.  App.  134,  fll  So. 
471.  See  the  title  CRIMINAL  LAW.  § 
573   (!),  vol.   4.  p.  471. 

As  to  Who  Inflicted  Wound.— Error 
in  refusing  an  instruction  that,  if  the 
jury  has-  a  reasonable  doubt  as  to  who 
inflicted  the  wound  causing  death,  it 
should  acquit,  was  cured  by  further  in- 
struction to  acquit  unless  convinced  be- 
yond a  reasonable  doubt  that  accused 
was    guilty.      Edmonds    v.    State     (Ala. 

App.),  75   So.  973. 

9  073.  ErroneouB  Requests. 

A  requested  special  charge  which 
needs  qualification,  modification,  or  re- 
striction should  be  refused.  Brewer  v. 
State   (Ala.  App.),  74  So.  764. 

Hisuae  of  Worda.- In  a  prosecution 
for  seduction,  the  use  of  the  word  "seg- 
regatery"  for  "segregate ly"  justihed  the 
refusal  of  defendant's  instruction  that  be- 
fore the  jury  could  convict  each  juror 
must  separately  and  "segregatery"  be 
satisfied  beyond  reasonable  doubt  of  his 
guilt.  Herring  v.  State,  14  Ala.  App.  63. 
71  So.  974. 


inal  prosecution,  a  requested 
that,  if  the  jurors  desired 
more  evidence  before  they  can  "never" 
get  an  abiding  conviction  they  have  a 
reasonable  doubt,  was  manifestly  erro- 
neous.    Harwell   v.    State,    13    Ala.  .\pp. 

B65.   88  So.  SOO. 

Confuting  and  Misleading  Charget.— 
Perry  v.  State.  8  .Ala.  App.  7,  62  So.  »!. 
See  the  title  CRIMINAL  LAW.  !  S7J. 
vol.  4,  p.  471. 

Elliptical  Charge. — In  prosecution  for 
practicing  medicine  without  a  license, 
instruction  on  reasonable  doubt  held 
properly  refused  as  elliptical.  Fealy  t: 
Birmingham   (Ala.  App.).  73  So.  296, 

Unintelligible  Charge.  —  A  requested 
charge  in  a  seduction  case  held  unintel- 
ligible, and  properly  refused.  Brand  f. 
Slate.  13  Ala.  App.  390.  69  So.  379. 

Instructions  Requested  in  Aggregate- 
Where  special  charges  requested  were 
upon  different  subjects  together  in  one 
document,  a  refusal  of  all  of  them  was 
not  erroneous.  Mancill  v.  State  (AU. 
App.),   75   So.   705. 

Where  a  charge  states  several  distinti 
piopositions  of  law.  the  court  may  prop- 
erly refuse  all  if  any  of  them  is  unsound. 
Burlc  I'.  State  (Ala.  App.).  75  So.  703. 

A  charge  presented  with  another  on 
the  same  piece  of  paper  and  refused  as 
"one  charge"  will  be  condemned,  where 
the  other  charge  was  bad.  Ragsdale  v. 
State,  12  Ala.  App.  1,  «7  So.  7B3. 

A  statement  in  the  bill  of  exceptions 
that  the  court  gave  live  written  charges, 
which  were  set  out,  imports  that  it  was 
a  single  request  that  the  five  charges 
be  given,  and  where  one  of  them  was 
bad  the  court  did>  not  err  in  refusing  the 
request  as  made.  Woods  v.  State,  10 
Ala.  App.  96.  64  So.  508. 

Refusal  of  charge*  held  not  jostified 
because  bad  in  form,  where  they  did  not 
attempt  to  direct  any  particular  form  of 
verdict  but  simply  required  an  acquittal 
on  the  facts  hypothesized;  it  being  for 
the  trial  court  to  instruct  as  to  the  form 
of  verdict.  Mizell  v.  State,  184  Ala.  16. 
83  So.  1000. 

§  074.  Modification  by  Court. 
S  D7S  (1)  In  General. 

Written  or  Requested  ChargeB.— Rob- • 
erson  v.  State,  183    Ala.    43.  62  So.   SST. 
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S*e  the  litk  CRIMINAL  LAW,  §  S76 
ID.  vol.  4.  p.  473. 

S  ITS  (9)  Necessity    of    Gtvins    in    Lan- 
guage of  Requetta. 
Where    the    court    gives    a    requested 
ch»rge  in  a  criminal  case,  it  is  erroneous 
to    qualify    it.      Brewer    v.    State     (Ala. 

App,),    74    So.    764. 

Explanation  of  Charge.— Glass  v.  State, 
8  Ala.  App.  417,  6S  So.  1013.  See  the  ti- 
tle CRIMINAL  LAW,  §  576  (2),  vol.  4, 
p.  474. 

Oral  remarks  by  the  court  after  giving 
delendarit's  instruction  that,  if  the  jury 
did  not  believe  the  testimony  of  an  al- 
leged accomplice,  and  found  no  other 
evidence  connecting  accused  with  the 
crime,  he  could  not  be  convicted,  held 
not  a  qualification  of  the  instruction,  but 
a  proper  explanatory  instruction.  New- 
sum  I-,  Slate.  10  Ala.  App.  124,  65  So.  87. 
}  S78.  Noting  Disposition  of  Requests. 

Under  Code  J90T,  §  5364.  the  fact  that 
before  the  argument  defendant's  coun- 
sel had  submitted  a  number  of  charges 
did  not  justify  the  court  in  refusing  to 
write  "given"  or  "refused"  on  written 
charges  requested  at  the  conclusion  of 
the  court's  oral  charge,  and  before  the 
jury  retired.  Vinson  v.  State,  10  Ala. 
App.  61,  64  So.  639. 

<I)  OBJECTIONS  TO  INSTRUC- 
TIONS OR  REFUSAL  THEREOF. 
AND    EXCEPTIONS. 

As  to  necessity  for  purpose  of  review, 
see  post,   "Instructions,"  S   685. 
S  SU.  Time  for  Objection  or  Exception. 

Neceaaity  of  Reserving  Exception  in 
Presence  of  Jury.— Meadows  v.  State,  182 
Ala.  51.  $2  So,  737.  See  the  title  CRIM- 
INAL LAW,  S  582,  vol.  4.  p.  475. 
S  OSS.  Sufficiency  and  Scope  of  Excep- 
tions to  Inslnictiont  Given. 

Mere  Description  of  Subject  Treated 
by  Court. — An  exception,  merely  describ- 
ing the  subject  treated  by  the  court  in 
an  oral  charge,  is  insufficient.  Co  wart 
V.  State  (Ala.  App.).  75  So,  711. 

Merely  Designating  Beginning  of  Ob- 
jectionable Part — Exception  merely  de- 
scribing subject  treated  by  court  in  an 
oral  charge  is  bad.  and  hence  exception 
merely    designating    beginning    parts    of 


oral    charge    excepted   to   is    insufficient. 
Ex  parte  Cowart  (Ala.),  77  So.  349. 

An  exception,  merely  designating  the 
beginning  of  parts  of  oral  charge  ob- 
jected to.  without  showing  the  conclu- 
sion of  such  parts,  is  insufficient.  Co- 
wart V.  State  (Ala.  App.),  7S  So.  711. 

Designating  Beginning  and  End  of 
Objectionable  Portion. — An  exception  to 
oral  charge,  designating  beginning  of  ' 
portion  objected  to  and  end  of  such 
portion,  is  insufficient.  Ex  parte  Co- 
wart (Ala.),  77  So,  349. 

An  exception  to  a  portion  of  the 
charge  in  a  criminal  prosecution  is  of  no 
avail  as  showing  error,  unless  every 
proposition  stated  in  that  portion  is  er- 
roneous. Addington  v.  Stale  (Ala. 
App,),  74  So,  846;  Dunn  v.  State,  8  Ala. 
.App.  383,  62  So.  379.  See  the  title 
CRIMINAL  LAW.  g  583.  vol,  4,  p.  475. 

General  Exceptiona  to  Charge  Involv- 
ing Distinct  InstnictionB.  —  Sanders  v. 
State.  ISI  Ala.  35,  61  So.  33ft;  McGhee 
V.  State,  178  Ala.  4.  59  So.  573.  See  the 
title  CRIMINAL  LAW,  |  583,  vol.  4,  p. 
475. 

Exceptions  Bad  in  Part — Kirkwood  v. 
State,  8  Ala,  App.  108.  62  So.  1011,  cer- 
tiorari denied  in  184  Ala.  9,  63  So.  990. 
See    the   title   CRIMINAL  LAW.  §  CSS, 

vol,  4,  p.  475. 

Questions  Presented. — Where  accused 
particularized  the  ground  of  his  excep- 
tion to  a  portion  of  the  court's  charge,- 
the  appellate  court  is  not  authorized  to 
go  beyond  the  stated  ground.  Adding^ 
ton  V.  State   (Ala.  .App.).  74  So.  848. 

Former  Jeopardy  —  Charge  Indefinite. 
— An  exception  to. an  instruction  on  the 
plea  of  former  jeopardy  held  not  suffi- 
ciently definite  to  point  out  any  particu- 
lar part  of  the  charge  excepted  to,  Cur- 
tis V.  State.  9  Ala.  App.  36.  63  So.  745. 

Exception  within  Exception. — An  ex- 
ception to  a  portion  of  the  charge  in  a 
criminal  prosecution  held  not  an  excep- 
tion to  a  smaller  portion,  on  the  ground 
that  it  assumed  that  one  of  several  false 
pretenses  was  a  misrepresentation  as  to 
a  fact,     Addington  *.  State   (Ala.  App.), 

74   So.  646. 

S  Mi.  Sufficiency  and  Scope  of  Exceptions 

to  Failure  or  Refustd  to  Iiutruct. 

An  exception  reserved  to  the  whole  of 
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a  portion  of  the  court's  oral  charge  can 
not  be  (ustained,  where  the  portion  ex- 
cepted to  contained  as  a  leparate  prop- 
oaition  a  correct  Btatement  of  the  law 
applicable.  Kirk  v.  State,  10  Ala.  App. 
ai6,  ftB  So.  1«. 

(J)  CUSTODY.  CONDUCT,  AND  DE- 
LIBERATIONS OF  JURY. 
As  to  necessity  of  bill  of  exceptions 
presenting  grounds  for  review,  see  post, 
"Matters  Relating  to  Petit  Jury,"  S 
712  (3). 

S  HS.  Separation. 
Refusal  to  Quash  Panel  Not  Bitot. 

Sanders  v.  Stat«,  lei  Ala,  SS,  «1  So,  836. 
See  the  title  CRIMINAL  LAW.  g  its 
(S>,  vol.  4,  p.  477. 

9  5S«,  Taking  Papera  or  ArtJdea  to  Jaiy 
Room, 

DocnneDts     or     Dcmonatrativa     Brl- 

4«iicc,— It  was  within  discretion  of  trial 
(ourt  to  allow  or  not  to  allow  jury  to 
take  written  showing  with  them  to  their 
deliberations.  Coplon  v.  SUte  (Ala. 
App.).  75  So.  184. 

In  a  criminal  trial  it  is  error  for  the 
court  to  permit  the  jury  to  take  with 
them  the  complete  report  of  the  testi- 
mony on  the  former  trial,  part  of  which 
had  been  admitted  because  of  the  ab- 
sence of  witnesses.  Harwell  v.  State.  IS 
Ala.  App.  S«S,  es  So.  600. 

{   MS.    Instnicdons   after    Submiaaion    of 
Cause. 

Where  the  jury  merely  requested  fur- 
ther instructions  as  to  justifieation  of 
deceased  in  firing  on  defendant  when  he 
discovered  him  on  his  premises  late  at 
night,  it  was  unnecessary  to  define  the 
doctrine  of  reasonable  doubt.  White  v. 
State,  195  Ala.  ftSl,  71  So.  452. 

$  StV/i.  Conunimications  between  Judge 
and  Jury. 

The  trial  court  should  refrain  from 
having  any  communication  with  the 
jury  in  reference  to  the  case  on  trial, 
without  affording  to  a  party  a^  oppor- 
tunity to  have  his  counsel  present  when 
such  copimunication  is  made.  Harwell 
*.  State,  11  Ala.  App.  188,  85  So.  702, 
cited  in  note  in   Ann.   Cas.  191TA,  410. 


I  Saa.   Urging  or  Coarcinc  Acrecmeat 
"Verdict" — Meadows  ».  State,  ISt  AU. 

51.  82  So.  737.    See  the  title  CRIUINAt 

LAW,  S  M9,  vol.  4,  p.  478. 
Inatructions    as    to    Duties.— Meadowi 

V.  Sute,  1«2  Ala.  61,  «&  So.  737.     See  the 

title  CRIMINAL  LAW,  |  58»,  vol.  4.  p. 

478. 

9  590.  Manner  of'  Arriving  at  Verdict. 

As  to  instructions,  see  ante,  "Manner 
of  Arriving  at  Verdict,"  §  543. 

Where   length   of  sentence  in  criminil 
case     is     arrived     at     by     the     quotient 
method,    it    can    not    stand.      Rikard  v. 
State  (Ala.  App.),  7«  So.  317. 
9  Sn,  Obiectlons  and  Exceptions. 

Time  for  Exception  to  Reprimand  to 
Jury.— Meadows  v.  State,  188  Ala.  51,  4* 
737.  See  the  title  CRIMINAL  LAW, 
S  5»S,  vol.  4,  p.  479. 

(K)  VERDICT. 

As  to  conformity  of  sentence  to  ver- 
dict, see  post,  "Conformity  to  Verdict," 
j  652.  As  to  directing  verdict,  see  ante. 
Direction  of  Verdict,"  j  a04.  As  to  dis- 
charge of  jury  without  verdict  as  bar  to 
subsequent  prosecution,  see  ante,  "Dis- 
charge of  Jury  without  Verdict,"  f  »4. 
As  to  form  of  verdict,  sec  ante,  "Form  of 
Verdict,"  J  544.  As  to  manner  of  arriv- 
)g  at  verdict,  see  ante,  "Manner  of  At- 
iving  at  Verdict,"  S  SSO.  As  to  neces- 
ity  of  objections  for  purpose  of  review, 
see  post,  "Verdict,"  |  M7.  As  to  pre- 
sumptions on  appeal,  see  post,  "Verdict," 
751  (13).  As  .to  conclusiveness  of  ver- 
dict, see  post,  "Conclusiveness  of  Ver- 
"  S  765. 

§  5U,  Polling  Jurors. 

Sufficiency  of  Reiriies.— Despite  Code 
1907,  g  7315,  authorizing  the  jury  to  be 
t  out  for  further  deliberation  when  one 
more  jurors  denies  that  the  verdict  is 
his,  it  was  not  error  to  receive  a  verdict 
e  a  juror  stated  that  he  agreed  to 
it,  although  he  wished  a  lighter  pumsh- 
;.  Rudder  v.  State,  18  Ala.  App.  72. 
67   So.   738. 

On  a  poll  of  the  jury,  one  juror's  af- 
firmative nod  of  head  and  statement,  "I 
consented  to  it,"  held  to  sufficiently  in- 
dicate that  he  agreed   to  and  acquiesced 
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ID   Ihe  verdict.     Baih    v.  State,   13    Ala. 
App.  S73,  6»  So.  SSO. 
S  see.  Codefendanti. 

On  trial  of  leveral,  a  verdict,  "We,  the 
jury,  find  defendant  guilty  of  manslaugh- 
ter in  the  first  degree,  and  fix  as  their 
punishment  five  years  in  the  peniten- 
tiiT?,"  held  not  invalid.  Ex  parte  Davis. 
IM  Ala.  8$,  88  So.  1010,  denying  cer- 
tiorari Davis  V.  State,  6  Ala.  App.  147, 
I!  So,  1037,  overruling  Robertson  v. 
State,  17S  Ala.  IS.  57  So.  S2S  (headnote 
4);  Simmons  v.  State,  19B  Ala.  8,  48  So. 
Bee  (headnote  10);  Walker  f.  State,  153 
Ala.  31,  4S  So.  640  (headnote  10). 

AswHmeat  ri  Pnnlshment— Davis  v. 
State.  8  Ala.  App.'  147,  68  So.  1087.  cer- 
tiorari denied  in  Ex  parte  Davis,  184  Ala. 
!6,  63  So.  1010.  See  the  title  CRIUI- 
NAL LAW,  §  599,  vol.  4,  p.  488. 
5  60O.  Several  Coonta. 
I  600  (S)  Conatnictfon,  Operation,  and 
SsfBciency  of  General  Verdict. 
In  a  criminal  prosecution,  overruling 
of  demurrer  to  counts  subject  to  demur- 
rer would  not  work  a  reversal  of  a  judg- 
ment of  conviction  following  a  general 
verdict  not  specifying  the  count  under 
which  it  was  found  as  the  verdict  would 
be  referred  to  a  good  count.  Hancock 
o.  State,  14  Ala.  App.  01,  71  So.  973. 

Where  Either  Count  ifi  Indictment 
Cbtrrn  Offense.— Where  there  was  a 
general  verdict  of  guilty  on  an  indict- 
ment containing  one  count  for  burglary, 
one  for  grand  larceny,  and  one  for  re- 
ceiving stolen  goods,  the  court  could 
properly  adjudge  the  defendant  guilty  of 
burglary.  Hughes  v.  State.  11  Ala.  App. 
307,  ««  So.  «44. 

Where  an  indictment  contains  a  count 
good  as  against  any  attack  made  against 
it,  a  general  verdict  of  guilty  will  be  re- 
ferred to  the  good  count.  Phillips  v. 
State,  13  Ala.  App.  33S.  OS  So.  JS6. 

In  the  trial  of  an  indictment  contain- 
ing two  counts,  a  general  verdict  of 
guilty,  not  specifying  the  count  under 
which  defendant  was  convicted,  where 
the  affirmative  charge  was  requested 
only  to  the  indictment  as  a  whole,  was 
referable  to  the  good  count.  Norman  v. 
State,  13  Ala.  App.  337,  60  So.  363. 
In   a    prosecution    for    a   violation    of 


prohibition  law.  where  three  counts  of 
complaint  were  conceded  to  be  good,  a 
general  verdict  of  guilty  will  be  referred 
to  one  of  good  counts.  Cunningham  v. 
State  (Ala.  App.),  74  So.  747. 
S  800  (X)  Acquittal  or  Conviction  under 
One  of  Several  Covnta. 

A  conviction  under  one  count  of  an 
indictment  only  operates  as  an  acquittal 
as  to  the  other  counts.  Cowart  *.  State 
(Ala.  App.).  75  So.  711. 

Verdict,  responding  to  only  one  count, 
acquits  as  to  other  counts.  Brown  v. 
State  (Ala.  App.),  73  So.  757,  virrit  of  cer- 
tiorari denied  in  73  So.  900. 

Where  defendant  was  convicted  of  one 
count  of  a  complaint  for  violation  of 
prohibition  law.  this  was  an  acquittal  aa 
to  charges  embodied  in  other  counts. 
Oidacre  V.  State  (Ala.  App.),  76  So.  827. 


§  S08.  Oeoeral  Verdict 

Where  an  indictment  charges  living  in 
adultery  or  fornication,  in  the  form  pre- 
scribed by  Code  1907,  p.  672,  form  60, 
the  jury  were  not  required,  in  finding 
the  defendant  guilty,  to  specify  which  of 
the  alternative  related  charges  contained 
in  the  indictment  they  found  to  be  true. 
Stone  V.  State.  0  Ala.  App.  66,  «4  So.  158. 

Reiveaiveneas  to  laane.  —  Where  is- 
sue was  joined  on  the  pleas  of  misnomer 
and  not  guilty,  and  the  court  directed 
finding'  on  both  pleas  verdict  of  guilty 
and  assessing  a  fine  held  not  responsive 
to  the  plea  of  misnomer.  Hayes  v. 
State  (Ala.  App.),  73  So.  577. 

A  general  verdict  of  guilty  was  not 
responsive  to  a  plea  of  former  convic- 
tion, but  only  to  the  plea  of  not  guilty, 
and  the  failure  to  dispose  of  the  plea  of 
former  conviction  is  reversible  error. 
Toney  V.  State,  10  Ala.  App.  220,  65 
So.  «S. 

Agree  to  Disagree. — Meadows  v.  State, 

1«2    Ala.  51.    62  So.    737.     See    the  title 

CRIMINAL  LAW,  §  603,  vol.  4.  p.  483. 

§  eu.  Specification  of  OBensc  or  Grade 

or  Degree  Thereof. 

Where,  in  a  prosecution  for  disposing 
of  personal  property  to  defraud  a  lien- 
holder,  in  violation  of  Code  1907,  §  7342, 
the    verdict   was   "guilty    as   charged,"   it 
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would  be  construed  as  finding  the  value 
of  the  property  to  be  as  charged  in  de- 
termining whether  the  afCense  was  a  fel- 
ony or  a  misdemeanor.  Courtney  f. 
State,  10  Ala.  App.  141,  6S  So.  433. 
I  MM.  Assessment  of  Punishment. 

Joint  Indictment  snd  Trial. — Where 
defendants  were  jointly  indicted  and 
tried  for  larceny,  jury  was  not  authorized 
to  fix  penalty  against  them.  Grantham 
V.  State  (Ala.  App.),  75  So.  193. 

Place   of   Imprisonment   —  London  v. 
State   (Ala.   App,).  6i    So.   611.     See   the 
title  CRIMINAL  LAW.  S  606,  vol.  4,  p. 
485. 
S  60eH.  Surpluuse. 

Pislng  Place  or  Character  of  Confine* 
ment.— Under  Code  1907,  |  7680,  fixing 
the  place  and  character  of  confinement 
to  which  the  judge  shall  sentence  a  con- 
victed defendant  according  to  the  length 
of  imprisonment  fixed  by  the  jury,  if  the 
verdict  also  improperly  fixes  the  place  or 
character  of  confinement,  that  part  may 
be  treated  as  surplusage,  and  the  judge 
may  sentence  the  accused  in  accordance 
with  the  statute.  Ex  parte  Robinson. 
183  Ala.  30,  63  So.  177,  denying  certiorari 
in  Robinson  v.  State,  6  Ala.  App.  13,  60 
So.  S5S,  cited  in  note  in  Ann.  Cas.  19160, 
369. 

"And  Costs." — In  a  verdict  assessing 
a  fine  "and  coats,"  the  quoted  words  are 
mere  surplusage,  and  do  not  make  it  in- 
valid. Pappenburg  v.  State,  10  Ala.  App. 
334.  65  So.  418,  certiorari  denied  in  Ex 
parte  Pappenburg.  188  Ala,  3,  66  So,  32; 
McDaniel  v.  State,  10  Ala.  App,  79,  64 
So.  641. 

S  M7.  Amendment  or  Correction. 
)  609.  By  Jury, 

As  to  Matter  of  Form.— The  action  of 
the  court  in  having  the  jury  correct 
their  verdict  as  to  a  matter  of  form  held 
not  error,  Wilson  *.  State,  191  Ala.  7, 
67  So,   1010, 

To  Include  Place  of  Punishment.— The 
correction  of  a  verdict  to  include  the 
place  of  punishment  of  the  convicted  de- 
fendant was  not  error,  since  the  law 
fixed  the  place  of  punishment.  Cunning- 
ham V.  State,  14  Ala,  App,  1,  69  So,  983. 

Time  to  Complete  and  Verify  Verdict 
— It  is  not  error  to  permit  a  verdict  to 


be  completed  and  verified  by  the  jury 
after  it  has  been  discharged,  where  it  is 
recalled  befdre  having  left  the  court- 
room. Cunningham  v.  State,  14  Ala.  App. 
1,  69  So.  982. 
g  810. By  Court 

Where  defendant  was  indicted  for  as- 
sault to  murder,  under  Code  190T,  } 
H309.  court  had  right  to  disregard  so 
much  of  verdict  as  fixed  punishment,  and 
fix  punishment  upon  verdict  of  guilty. 
Ex  parte  Morrissettc  (Ala.),  76  So.  430. 
§  811.  Construction  and  Operation. 

A  verdict  can  not  be  aided  by  intend- 
ment or  reference  to  extrinsic  facts,  bnt 
it  becomes  the  act  of  the  court  and  not 
that  of  the  jury.  Ex  parte  State,  197 
Ala.  419,  73  So.  35,  denying  certiorari 
Brooms  f.  State  (Ala.  App.),  72  So.  891. 
(L)  WAIVER  AND  CORRECTION 
OF  IRREGULARITIES  AND  ER- 
RORS. 
§  614.  Ruling  as  to  Admissibility  of  Bvi- 

Error  in  excluding  a  question  inquir- 
ing whether  decedent,  whose  dying  dec- 
laration was  questioned,  would  have 
been  entitled  to  belief  as  a  witness,  held 
not  waived  by  defendant's  failure  to  call 
the  witness  as  his  own  witness  as  to  de- 
clarant's unworthiness  of  belief.  Carter 
f.  State,  191  Ala.  3,  67  So.  981, 

Impeaching  Question  Baaed  on  Insuffi- 
cient Predicate. — The  objection  that  as 
impeaching  question  was  based  on  insuf- 
ficient predicate  is  waived  by  assigning 
other  objections  thereto.  Mathis  v. 
State  (Ala.  App.).  73  So.  122. 

Attempted  Rebuttal  of  Evidence  Ruled 
Out— .Accused  who  attempted  to  re  bnt 
evidence  of  the  state,  after  it  had  been 
stricken  out  as  to  matters  occurring 
after  the  seduction,  can  not  complain  as 
to  the  admission  of  such  evidence. 
Brand  *.  State,  13  Ala.  App.  390,  69  So, 
379, 

§  615.  Rulinca    aa  to    Weight  and    Suffi- 
ciency of  Evidence. 

Waiver  of   Error.- Sanditn  v.    State,  9 

Ala,  App.  396.  62  So.  386.     See  the  title 

CRIMINAL  LAW,  g  61S,  vol.  i,  p.  486- 

XIIL    MOTIONS    FOR    NEW    TRUL 

AND  IN  ARREST. 

As  to  ordering  new  trial  by  appellate 
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court  on  reversal  of  judgment,  see  post, 
"Ordering  New  Trial,"  g  793.  As  to  re- 
view of  discretion  of  trial  court  in  grant- 
ing or  refusing  new  trial,  see  post,  "New 
Trial,"  S  762.  As  to  review  and  rulings 
on  motion  for,  new  trial  as  dependent 
on  presentation  of  grounds  by  record, 
SM  post,  "Grounds  for  New  Trial."  g 
734.  As  to  scope  and  extent  of  review 
of  rulings  on  motion,  see  post,  "Rulings 
on  Motion  for  New  Trial,"  §  742   (3). 

I  6IL  Grounds  for  New  Trial  in  General. 
Function  of  motion  for  new  trial  is  to 

set  up  error  of  law  in  trial,  or  that  de- 
ffndant  has  newly  discovered  evidence: 
Benton  v.  State  <Ala.  App.),  76  So.  476. 

Availability  of  Statutory  Defense.  — 
Defense  given  by  Code  1907,  g  6231,  to 
accused  charged  with  killing  an  animal, 
must  be  shown  on  the  trial,  and  not  by 
motion  for  new  trial.     Inglis  v.  State,  13 

Ala.  App.   184,   68   So.   SS3. 

Hatter  Dealt  with  on  Trial.— Motion 
for  new  trial  was  properly  overruled, 
where  no  matter  was  presented  which 
was  not  dealt  with  on  trial;  there  hav- 
ing been  ample  evidence  to  support  ver- 
dict and  conviction.  Bell  v.  State  (Ala. 
App.),  75  So.  IBl,  certiorari  denied  in 
Ex  parte  Bell  (Ala.).  76  So,  1. 
S  ess.  Disqualification  of  Jurors. 

Though  a  juror,  on  his  voir  dire  ex- 
amination by  the  court,  staled  he  was  a 
resident  of  the  county,  and  appellant  did 
not  discover  the  contrary  until  after  ver- 
dict, the  verdict  can  not  then  be  im- 
peached. Carson  v.  Pointer,  11  Ala.  App. 
463,  66  So.  910. 

\  ess.  Misconduct  of  or  Affecting  Jurors. 
S  tM^^.  Misconduct  of  Bystanders. 

Where  trial  court's  action  was  not  in- 
voked because'  of  applause  of  spectators 
before  entering  upon  trial,  and  where 
defendant  did  not  move  For  continuance 
on  that  ground,  denial  of  his  motion  for 
a  new  trial  was  not  an  abuse  of  discre- 
tion.    Dempsey  *.  State    (Ala.  App.),  T2 

So.   773. 

§  saTYi.  Verdict  Contrary  to  Evidence. 
Weight  and  Sufficiency. — In  a  prose- 
cution for  murder,  a  motion  for  new 
trial  for  insufficiency  of  evidence  to  con- 
vict   is    properly    refused ;    there    being 


some  evidence  that  c 


s  committed 
without     any     excuse     or     justification. 
Johnson  v.  State   (Ala.),  78  So.  fiOS. 
§  098.  Newly  Discovered  Evidence. 
§  SS9.  In  General. 

Discretion  of  Court. — Aaron  v.  State, 
ISI  Ala.  1,  61  So.  813.  See  the  title 
CRIMINAL  LAW.  g  629,  vol.  4.  p.  488. 
§  «80. Diligence. 

Due  diligence  on  the  part  of  a  defend- 
ant is  essential  to  favorable  action  on  his 
motion  for  a  new  trial,  based  on  newly 
discovered  evidence.  Dempsey  v.  Slate 
(Ala.  App.),  72  So.  773. 
§  esi.  Application  for  New  TriaL 

§   $33^.  Statements,  Affidavits,  and 

Testimony  of  Jurors. 

Admissibility  to  Impeach  Verdict. — An 
affidavit  of  a  juror  is  not  admissible  to 
impeach  verdict  on  motion  for  new  trial 
after  conviction.  Norris  v.  State  (Ala. 
App.).  74  So.  394. 

Misconduct  of  Jurors.  —  Verdict  of 
manslaughter  could  not  be  impeached  by 
testimony  by  jurors,  that  one  juror  said 
to  his  fellow  jurors  that  defendant  was  a 
man  of  bad  character,  and  "he  ought  to 
have  ten  years,  or  he  ought  to  be  pun- 
ished." Harper  v.  State  (Ala.  App.).  75 
So.  829. 

Denying  or  Explaining  Assent  to  Ver- 
dict.— Jurors  can  not  be  examined  in  a 
criminal  case  to  show  that  they  arrived 
at  the  length  of  a  sentence  by  Ihe  quo- 
tient   method.      Rikard    V.     State     (Ala. 

App.).   7B    So.   .117. 

3  <M.  Affidavits  as  to   Newly  Dis- 
covered Evidence. 

Diligence. — Where  defendant's  state- 
ments in  his  affidavits  as  to  his  knowl- 
edge of  the  newly  discovered  evidence 
were  in  direct  conflict,  motion  for  new 
trial  was  properly  overruled.  Campbell 
V.  State  (Ala.  App.),  78  So.  715. 
§  essi^.  Determination. 

The  court,  in  considering  the  evidence 
alleged  to  have  been  discovered  after  the 
trial  of  the  case,  properly  considered  it 
together  with  the  evidence  on  the  trial, 
which  was  in  the  breast  of  the  court  for 
that  purpose.  Dempsey  v.  State  {Ala, 
App.),  73  So.  773. 
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S  m.  Grounds  for  ArreW  of  JndcmcBt. 

At  to  motioiu  in  arrest,  see  post,  "Mo- 
tions in  Arrest  of  Jvdgmttit"  §  643. 

9  ea». I>  General. 

I  ew  (1)  In  GenenO. 

Arrest  of  ft  circuit  court's  judgment  of 
conviction  of  petit  larcenx,  not  based  on 
indictment  or  appeal  from  lower  court, 
should  be  granted  on  motion.  Russau  v. 
State"  (Ala.  App.),  73  So.  5M. 
S  «S»  (•)  Defwti  in  Record 

Where  the  record  in  a  criminal  cause 
shows  all  the  preliminary  steps  requisite 
to  a  legal  trial  for  murder  in  the  first 
degree,  with  a  verdict  and  a  judgment 
thereon,  a  motion  for  arrest  of  judgment 
for  error  apparent  of  record  was  prop- 
erly overruled.  Travis  r.  State,  17«  Ala. 
as,  H  So.  270. 

S  MI. Matter  Not  Apparent  of  Kec< 

ord  in  General. 

Parsons    v.  State,  179    Ala,  23,  60    So. 
H4.     See  the  title  CRIMINAL  LAW,  S 
642,  vol.  4,  p.  491. 
!  MS.  Hotioni  in  Arrttt  of  Judgount. 

Tfane  lor  HaUnf.— Travis  f.  State,  176 
Ala,  as,  58  So.  270.  See  the  title  CRIM- 
INAL LAW,  S  M3.  vol.  4.  p.  49J. 

XIV.  JUDGMENT,  SENTENCE,  AND 
FINAL    COMMITMENT. 


•  be  shown  by  record 
on  appeal.  Me  post.  "Verdict.  Judgment, 
and  Sentence,"  S  706  (13).  As  to  reversal 
ol  judgment  in  appellate  court,  see  post. 
"In  General."  S  790. 

S  M4.  Power  and  Dntr  of  Court  in  Oan- 
etal. 

The  submission  by  defendant  to  an  il- 
legal sentence  did  not  cure  the  illegality, 
or  give  the  court  jurisdiction  to  impose 
another  sentence  at  a  subsequent  term, 
unless  the  continuity  of  the  proceedings 
was  preserved  by  an  appeal.  Ex  parte 
Adams,  187  Ala.  10.  6S  So.  S14,  denying 
certiorari  in  Adams  v.  State,  9  Ala,  App. 
99.  «4  So.  371:  Ex  parte  Minlo,  187  Ala. 
671.  65  So.  316, 
§  Mt.  Sentence  of  Codefcndants. 

Where  two  defendants  were  jointly  in- 
dicted, tried,  and  convicted  of  grand 
larceny,    and    verdict    found    them    guilty 


Law  S9  638^54 

charged,  judgment  adjudging  defeod- 

s    guilty    and    separately     senteociiig 

each  of  them  to  a  term  in  penitentiarr 

held    proper.     Grantham  v.    State    (AIl 

App.),  7S  So.  1»3. 

8  Me.  Calling  on  Defendant  to  Siaw 
Cause  Whj  Sentence  Should  Not  Be 
Pronennced. 

Upon  conviction  of  the  misdemeanor 
of  committing  assault  and  battery,  the  de- 
fendant need  not  be  asked  "why  the 
sentence  of  the  law  should  not  now  be 
imposed  upon  him."  Cranford  f.  State 
(Ala.  App.).  7S  So.  274. 
§  no.  ReqniaiUa  and  Sufficiency  of  Sen- 
tence. 

See    post,    "Requisites    and    Sufficiency 
of  Record  of  Judgment."  §  tSi. 
S  Ml. In  GaneraL 

A  judgment  of  conviction  of  both,  on 
trial  of  one  only  of  two  jointly  indicted, 
is  a  nullity  as  to  the  one  not  tried.    -\gee 
V.  State.  190  Ala.  19,  67  So.  411. 
8  99%.  Conformitj'  to  Verdict. 

Propriety  of  Fine  Where  Jnry  In- 
poacd  None.— Under  Laws  1909  (Sp. 
Sess.)  p.  9,  !  3,  and  Code  1«07,  g  7630, 
the  court  can  not  impose  a  fine  on  one 
convicted  of  violating  the  prohibition 
law.  where  the  jary  imposed  none. 
Harkey  v.  State,  13  Ala.  App.  SOI.  68  So. 
698. 

Where  the  verdict  found  the  defendant 
guilty  without  assessing  a  Ane,  it  was 
error  for  the  court  to  sentence  him  to 
pay  a  fine  as  a  predicate  to  a  sentence 
to  hard  labor  for  the  county.  Harkey  v. 
State,   13  Ala.  App.  203.  68  So.  699. 

Wrong  Place  of  Confinement— If  the 
verdict  improperly  fixes  the  place  of 
confinement,  and  the  judge,  in  accord- 
ance therewith,  sentences  the  prisoner 
to  a  place  other  than  that  directed  by 
Code  1907,  S  7680,  the  error  is  in  the 
sentence  and  not  the  judgment  of  con- 
viction, as  that  part  of  the  verdict  fixing 
the  place  of  confinement  should  have 
been  rejected  as  surplusage.  Ex  parte 
Robinson,  183  Ala.  30.  63  So.  177.  deny- 
ing certiorari  Robinson  v.  State.  6  Ala. 
App,  13,  60  So,  558, 
§  U4.  Entry  and  Record  of  Judgment. 

Upon  the  jury's  return  of  a  verdict  of 
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gnillj  it  ms  not  necesuiy  to  enter  up 
1  formal  adjudication  of  {fnilt.  where 
there  was  a  sentence  in  compliance  with 
the  verdict.  Thames  v.  Sttte,  12  Ala. 
App.  307,  se  So.  474. 

1  ess.  Reiiuisltes  and  Sufficiency  of  Rcc> 
ord  of  Judgment. 

j  atS  <1)  Form. 

A  judgment  sentencing  accused  to 
hard  labor  on  default  in  payment  of  fine 
and  costs,  and  also  to  hard  labor  as  a 
punishment,  held  sufficient  Franklin  v. 
State.  11  Ala.  App.  305,  M  So.  S7S. 

Omiasioii  of  PoiMial  Words  Adjodghig 
Defendant  Guilty.— A  judgment  entry  on 
conviction  in  recorder's  court  with  an 
appropriate  sentence  to  hard  labor  for 
default  in  payment  of  fine  and  costs, 
though  containing  no  formal  word  ad- 
judging defendant  guilty,  held  sufficient. 
Ex  parte  Rodgers,  12  Ala.  App.  218,  67 
So.  710. 

^tsclfrlng  BegimtiBf  and  End  of  Sen- 
tence.— Part  of  the  judgment  entry  ip  a 
criminal  prosecution,  specifying  the  day 
of  the  month  and  the  year' on- which  the 
sentence  of  imprisonment  shall  com- 
mence and  expire,  is  surplusage  and,  bC' 
ing  inappropriate  as  applied  to  changed 
conditions  as  to  time,  due  to  the  suspen- 
sion of  the  sentence  pending  appeal,  can 
be  stricken  and  the  judgment  corrected. 
Chancy  v.  State,  9  Ala.  App.  45,  63  So. 
693. 

A  provision  at  the  end  of  an  appro- 
priate sentence  that  the  sentence  shall 
begin  on  a  certain  day  and  expire  on  a 
certain  subsequent  day  was  surplusage. 
Perkins  v.  State  (Ala.  App.),  63  So.  6es. 

Specifying  Tinne  for  L^ot  to  End. — 
That  part  of  a  sentence  to  perform  hard 
labor  for  the  county  for  specified  periods 
to  pay  the  line  and  costs,  which  stated 
the  time  for  the  labor  to  end,  is  sur- 
plusage.     Ellis    f.    State,    ll    Ala.    App. 

300,  6«  So.  wa. 

§  M6  (8)   Hatters  of  SnbMance  in  Oen- 

The  statutes  requiring  a  capital  case 
to  be  specially  set  for  trial  and  the  entry 
of  an  order  for  service  of  copy  of  in- 
dictment and  jury  list  upon  defendant 
are  ■  mandatory,  and  the  record,  to 
tain  a  conviction,  must  show  compli 


therewith,  and  practice  rule  87  (175  Ala. 
Kx,  61  So.  vii)  does  not  obviate  such  ne-  ' 
cesstty.      Hardaman    v.     State,     14    Ala. 
App.  27,  70So.  96i. 

Neceuity  of  Showing  Plea  to  Indict- 

ent — ^Judgment  of  conviction  must  af- 
firmatively show  that  defendant  pleaded 
to  indictment  or  that,  standing  mnte, 
court  caused  plea  of  not  guilty  to  be  en- 
tered for  him.  Bray  v.  State  (Ala.  App.), 
78  So.  463. 

Judgment,  reciting  that  "issue  wat 
Joined,"  held  conclusive  that  proper  plea 
terposed.  Clayton  v.  State  (Ala. 
App.),  78  So.  462. 

Drawing  Petty  Jurors,— Gibbs  v.  State, 
7  Ala.  App.  30,  60  So.  999.  See  the  title 
CRIMINAL  LAW,  |  »S3  (2),  vol  4,  p. 
497. 

Same — Sufficiency  of  Judgment  Entry, 
—Gaston  v.  State,  179  Ala.  1,  60  So.  BOS. 
See  the  title  CRIMINAL  LAW,  §  055 
(2),  vol.  4,  p.  4»7. 

Presence  of  Accused. — Harris  v.  State, 
177  Ala.  17,  59  So.  305.  See  the  title 
CRIMINAL  LAW,  g  655  (a),  vol.  4,  p. 
4»6. 

Necessl^  of  Showing  Priaoner's  Op- 
portunity to  Oppose  Sentence. — Since 
under  Code  1907,  gj  658S,  6756,  a  convic- 
tion of  keeping  a  gaming  table  is  for  a 
felony.  ■  judgment  of  conviction  must 
recite  that  defendant  was  asked  if  he  had 
anything  to  say  why  sentence  should  not 
be  passed  upon  him.  Bryant  v.  State, 
13  Ala.  App.  206,  6B  So.  T(M. 

Judgment  of  Guilt  Sufficiently  Implied. 
— Where  the  judgment  entry  shows  a 
judgment  for  the  recovery  of  a  fine  and 
costs  in  accordance  with  the  verdict  and 
a  further  judgment  of  sentence  by  the 
court  for  an  additional  punishment  of 
six  months'  hard  labor  for  the  county, 
the  recitals  are  sufHcient  to  imply  the 
necessary  judgment  of  guilt.  Walker  v. 
State,  12  Ala.  App.  229,  67  So.  719. 
§  85*  (&)  Descriptioa  of  Offeiue. 

A  judgment  showing  sentence  to  hard 
la-bor  to  work  out  the  costs  of  prosecu- 
tion not  determining  the  time  required 
to  work  out  such  costs  as  required  by 
Code  IftOT,  g  7«3S,  held  defective  so  as  to 
require  a  reversal  as  to  such  part  of  the 
judgment.  Wright  v.  State,  0  Ala.  App. 
79,  84  So.   173. 
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S  us  (<)  Definiteneu  and  Certainty  u 
to  Pimuhmcnt  or  Specification 
Thereof. 

Sufficiency. — A  sentence,  not  showin 
whether  the  sentence  to  four  monthi 
hard  labor  is  for  payment  of  fine  and 
costs,  or  is  additional  punishment  for  the 
offense,  is  irregular.  Du  Bose  V.  State 
(Ala.  App.),  73  So,  121. 

Same — Failure  to  Show  Time  of  Serr. 
ice. — Under  Code  1907,  |  7635,  providing 
for  the  imposition  of  additional  hard  ta- 
bor under  a  conviction,  in  lieu  of  the  pay- 
ment of  costs,  a  judgment  of  conviction, 
not  showing  the  court's  determination  oi 
the  time  required  to  work  out  the  coats 
at  the  rate  of  75  cents  per  day,  held  er- 
roneous. Woods  V.  State,  10  Ala.  App. 
M,  M   So.  508. 

Impoiition  of  Two  Pines  for  One 
Crime. — Recital,  in  minute  entry,  of 
finding  of  guilty  and  assessment  of  iini 
followed  by  sentence  to  hard  labor  for 
failure  to  pay  or  confess  judgment  for 
the  fine,  held  not  to  show  the  imposition 
of  two  5nes  upon  one  Ending  of  guilt. 
Wright  V.  State,  9  Ala.  App.  79,  64  So. 
173. 
S  ess  (7)  Contradiction  of  Record, 

Judgment  of  conviction,  reciting  that 
defendant  pleaded  "not  guilty,"  can  not 
be  contradicted  by  recitals  in  bill  of  ex- 
ceptions. Bray  v.  State  (Ala.  App.),  78 
So.  463. 


Correction  of  Rec- 


§  ABC  Amendment  a 
ord. 

As  to  amendment  on  appeal,  see  post, 
■"Amendments,"  g  746. 
§  «5ft  (1)  In  General. 

Power  to  Make  Entry  Conform  to  Ver- 
dict.— Where  the  verdict  found  defendant 
guilty  in  the  second  degree,  and  the 
minute  entry  showed  a  finding  of  guilty 
in  the  first  degree,  the  court  was  war- 
ranted in  correcting  it  to  conform  to  the 
verdict.  Lewis  v.  State,  10  Ala.  App.  31, 
64  So.  537. 

Original  Verdict  Lost.  —  Where  the 
original  verdict  is  shown  to  be  lost,  the 
court,  on  motion  to  amend  the  judgment, 
had  inherent  power  to  substitute  that 
paper  on  proper  evidence  of  its  contents. ' 
Lewis  V.  State,  10  Ala.  App.  31,  «4  So.  I 
537,  cited  in  note  in  Ann.  Cas.  1916D,  252.' 


§  SM  (a)  Time  for  Amendment 

Where,  on  a  motion  to  amend  a  judg- 
ment nunc  pro  tunc  in  two  particulars, 
one    only    of   which    could   be    corrected, 

defendant  did  not  question  the  suHicieacT 
of  the  showing  made  by  a  separate 
feature  seeking  correction  as  to  the 
other,  it  was  not  error  to  overrule  a  de- 
murrer to  it  as  a  whole.  Lewis  v.  State, 
10  Ala,  App.  31,  64  So.  537. 
Judgment  of  conviction  held  to  be  read 


by  ; 


n  to 


amend  nunc  pro  tunc,  and  it  was  not 
necessary  that  the  order  should  be  a 
complete  judgment  of  conviction  in  it- 
self without  reference  to  the  original 
Judgment.  Yorty  v.  State,  11  Ala.  App. 
160.  56  So.  614. 

Void  Sentence  Partly  Executed— Power 
to  Correct. — Where  a  judgment  was  void 
in  that  it  contained  a  void  sentence,  the 
court  could  at  the  same  term  correct  the 
judgment  so  as  to  impose  a  valid  sen- 
tence, notwithstanding  a  part  of  the  void 
sentence  was  executed.  Minto  v.  State, 
ft  Ala.  App.  95,  64  So.  369,  cited  in  notes 
in  51  L.  R.  A.,  N.  S.,  386;  Ann.  Cas. 
1916D.  369,  on  reconsideration,  reversing 
in  part  B  Ala.  App.  306,  62  So.  376,  certi- 
orari dented  in  Ex  parte  Minto,  1S7  Ala. 
671,  65  So.  516. 

Clerical  Error — Pendency  of  Appeal- 
Trial  court  held  to  have  inherent  power 
to  correct  a  clerical  error  in  a  judgment 
nunc  pro  tunc,  notwithstanding  the 
pendency  of  an  appeal.  Yorty  r.  State, 
11   Ala.  App.  160.  6S  So.  914. 

Same — IiIiico|>ying  Verdict.  —  Recita- 
tion in  the  minute  entry  of  the  rendition 
of  a  verdict  and  its  contents  is  perform- 
ance of  a  clerical  function,  and  miscopy- 
ing  the  yerdict  is  a  clerical  error,  which 
may  be  corrected  nunc  pro  ttlnc  pursuant 
to  Code  1007,  g  4140,  authorizing  amend- 
ment of  such  an  error.  Lewis  v.  State, 
0  Ala.  App.  31,  64  So.  537. 

Adjudging  defendant  piilty  in  the  fiiat 
degree  on  a  verdict  of  guilty  in  the  sec- 
ond degree  can'  not  be  treated  as  a  cleri- 
cal misprision,  or  be  corrected  by  a  nunc 
tunc  entry,  but  is  an  eri-or  or  mis- 
take of  the  court  in  exercise  of  its  judicial 
function  which  can  not  be  corrected  at  a 
subsequent  term.  Lewis  v.  State,  10  Ala. 
App.  31,  64  So.  «37. 
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Incorrect  judicial  action  can  not  be 
corrected  by  judgment  nunc  pro  tunc  at 
a  subsequent  term,  and  hence  a  trial  court 
can  not  so  correct  its  original  entry  as  to 
the  degree  of  the  oSense  of  which  de- 
fendant )vas  adjudged  guilty,  Lewis  v. 
State.  10  Ala.  App.  31,  84  So.  S37. 

XV.  APPEAL  AND  ERROR,  AND 
CERTIORARI. 

(A)  FORM  OF  REMEDY,  JURISDIC- 
TION, AND  RIGHT  OF  REVIEW. 

S  660.  Nattire  and  Scope  of  Remedy  in 
General. 

The  right  of  appeal  is  purely  statutory. 
Upshaw  V.  State.  II  Ala.  App.  310.  66  So. 

821. 

Substantiality    of    Right.— Campbell    v. 

State,  182  Ala.  IS.  62  So.  ST.    See  the  title 

CRIMINAL  LAW.  §  660.  vol.  i,  p.  501. 

S  861.  Constitutional  and  Statutory  Pro- 

vtsioos. 

Refusal  ol  new  trial,  in  case  tried  prior 
to  the  date  when  Acts  1915,  p.  722,  be- 
came operative,  held  not  reviewable. 
Turney  v.  State  (Ala.  App.).  75  So.  726. 

Code  1907.  §  6256,  as  amended  by  the 
act  approved  September  23,  IfllS  (Acts 
1915,  p,  708),  specifically  authorizing 
omission  from  transcript  on  appeal  of 
order  for  special  venire  to  be  drawn  as  in 
case  of  capital  felonies,  took  effect  from 
and  after  its  passage  as  to  all  matters  to 
be  reviewed  on  appeal,  irrespective  of 
date  of  trial.  Price  v.  State,  14  Ala.  App. 
89,  71  So.  972. 

Power    of    Supreme    Court    to    Adopt 
Rules.— Campbell  v.  State,  162  Ala.  18,  62 
So.  57.     See  the  title  CRIMINAL  LAW, 
§  661.  vol.  4,  p.  501. 
S  ast.  Proper  Mode  of  Review. 
$  667.  —  Certiorari. 

Nature  of  Writ.  —  The  comtnon-law 
writ  of  "certiorari"  is  an  extraordinary 
writ,  and  its  office  is  to  afford  a  review  by 
a  court  of  supervisory  power  of  the  pro- 
ceedings of  an  inferior  tribunal  or  officer 
exercising  judicial  functions  that  proceed 
in  a  summary  manner  and  not  in  accord- 
ance with  the  common  law.  Ex  parte 
Rodgers,  12  Ala.  App.  318.  67  So.  710, 

Judicial  Discretion. — The  discretion  of 
a    court  as  to  the  grant  or  refusal  to  a 


writ  of  certiorari  held  a  sound  judicial 
discretion  depending  on  settled  legal 
principles.  Ex  parte  Rodgers,  12  Ala. 
App.  218.  67  So.  710. 

Where  a  writ  of  certiorari  is  applied 
for  by  an  individual,  its  grant  or  denial 
is  in  the  discretion  of  ^e  court,  although 
it  is  granted  as  a  matter  of  right  when 
applied  for  by  the  state.  Ex  parte  Rodg- 
ers,  12  Ala.  App.  318,  67  So.  710, 

When  Writ  Granted. — Ex  parte  Liv- 
ingston. 181  Ala.  94,  61  So.  835.  See  the 
title    CRIMINAL    LAW,    §    667,    vol.    4, 

p,    502. 

Certiorari  will  not  be  awarded  to  an 
individual,  where  public  inconvenience  or 
detriment  will  likely  ensue,  or  where  the 
applicant  has  been  guilty  of  laches,  or 
where  other  adequate  remedies  exist.  Ex 
parte  Rodgers,  12  Ala.  App,  218,  87  So. 
710. 

Remed7  by  Appeal. — A  judgment  of 
the  circuit  court  entered  on  appeal  from 
a  conviction  in  recorder's  court  held  suffi- 
cient to  support  an  appeal,  and  hence  to 
defeat  certiorari  to  review  it.  Ex  parte 
Rodgers,  12  Ala.  App.  218,  67  So.  710. 

Remedy  by  Habeas  Corpus. — Certiorari 
held  not  to  lie  to  review  a  judgment  of  a 
circuit  court,  conceding  it  invalid  because 
no  appeal  was  tfiled  from  a  recorder's 
court,  where  habeas  corpus  was  an  ade- 
quate remedy.  Ex  parte  Rodgers,  12  Ala. 
App.  318,  67  So.  710. 

§  868.  Successive  Appeals  or  Other  Pro- 
ceedings. 

Under  Code  1907.  §  6344,  no  appeal  lies 
from  a  sentence  to  hard  labor  pro- 
nounced by  the  trial  court  pursuant  to 
a  mandate  of  the  court  of  appeals,  Wright 
r.  State,  13  Ala.  App.  253,  67  So.  798. 

IRight  to  Writ.— Ex  parte  Livingston, 
181  Ala.  94,  61  So,  885.  See  the  title 
CRIMINAL  LAW,  §  668.  vol.  4.  p.  503. 
§  86&.  Ai^ellate  Jurisdiction. 
5  870.  — —  Nature  and  Groimds  in  Gen 
eraL 

A  circuit  court's  conviction  of  petit 
larceny,  not  based  on  indictment  or  ap- 
peal from  a  lower  court,  will  support  an 
appeal,  since  the  offense  is  one  over 
uhich  that  court  has  original  jurisdic- 
Russau  V.  Sute  (Ala,  App.).  73  So. 
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Under  Gen.  Acta  1911,  pp.  M,  M,  th« 
court  of  appeals  was  without  juriidiction 
to  pass  on  a  motion  to  affirm  on  a  cer- 
tificate of  appeal  showing  that  defendant 
was  convicted  of  murder  in  the  first  de- 
gree and  sentenced  to  life  imprisonment. 
Holmes  v.  State,  14  Ala.  App.  961,  70  So. 
9S2. 
S  tTt.  DedsioiM  Reviewable. 

S   674.   AppMlablfl    Jndgmenta    ud 

Orders. 
§  671  (1)  In  General. 

The  judgment'  of  sentence  alone  will 
not  support  an  appeal  to  the  court  of  ap- 
peals. Bryant  v.  State,  14  Ala.  App.  28, 
70  So.  961. 

A  sentence  in  accordance  with  the  ver- 
dict of  guilty,  implies  a  judgment  of 
guilty,  sufficient  to  support  appeal. 
Thomas  v.  State,  12  Ala.  App.  2TB,  08  So. 
S21. 
S  874  (ft)  On  Hotion  for  Hew  TrUL 

The  refusal  of  a  new  trial  in  a  criminal 
case  is  not  reviewable  on  appeal.  Bolin 
V.  State,  11  Ala.  App.  3G.  OS  So.  433,  certi- 
orari denied  in  Ex  parte  Bolin,  187  Ala. 
»S9.  OB  So.  1032;  Burton  v.  State.  1»4  Ala. 
9.  OK  So.  S13;  UcDaniel  v.  State,  10  Ala. 
App.  TO.  64  So.  S41. 

Applicability  of  Acta  19U,  p.  TM,  to 
Criminal  Caaea.— Motions  for  new  trial 
in  a  criminal  case  could  not  he  reviewed 
by  the  appellate  courts  prior  to  Acts 
191S,  p.  TSS.  but  under  such  act  they  are 
required  to  review  them  in  criminal  as 
well  as  in  civil  caset,  without  distinction. 
Rikard  v.  State  (Ala.  App.),  78  So.  317. 

Applicability  of  Code  1M7,  |  M46,  to 
Criminal  Casea.— Sandlin  v.  State,  B  Ala. 
App.  396,  OS  So,  386.    See  the  title  CRIMI- 

NAL   LAW,  §  674   (8),  vol,  4.  p,  505. 

Same — As  Amended  by  Acta  1911,  p. 
1».— Code  1907,  §  2840,  as  amended  by 
Acts  1911,  p.  198,  did  not  authorize  ap- 
peal from  judgment  overruling  motion 
for  new  trial.  Trice  *.  State  (Ala.  App.), 
72  So.  601, 
S  ars.  Right  of  Defendant  to  Review. 

Effect  of  Plea  of  QoUly.— A  plea  of 
guilty    does    not   preclude    accused    from 


complaining  of  the  judgment  and  )ta- 
teoce  unless  vohintary,  not  induced  by 
fear  or  the  holding  out  of  false  faopei, 
or  made  through  inadvertence.  State  v. 
Thomas,  9  Ala.  App.  1,  01  So.  MS. 

Where  accused  was  but  10  years  old 
and  was  not  represented  by  conosel  iriKa 
he  was  convicted  on  his  plea  of  guilty, 
his  conviction  did  not  require  a  finding 
that  the  plea  was  voluntary  so  at  to  de- 
prive hitn  of  the  right  to  appeal.  Stilt 
V.  Thomas.  9  AU.  App.  1,  63  So.  CSS. 

(B)    PRESENTATION    AND    RESER- 
VATION IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 
§  nf.  Necessity  of  Objections. 
S  MO.  ^—  In  Preliminary  Procecdiiici. 
§  6M>  (t)   Summoning,    ImpaaeUag,  aod 
Organisation  oE  Grand  Jury. 

The  mandatory  requirement  of  Jury 
Law  (Gen.  Acts  1909  [Sp.  Sess.]  pp.  118. 
319)  9  3&,  held  not  waived  by  failure  to 
seasonably  object  to  venire  a(  trliL 
Mayo  V.  State  (Ala.  App.),  73  So.  141, 
§  680  <ft)  Arraignment  and  Plea. 

Where  criminal  case  is  tried  on  plea 
of  former  jeopardy,  defective  in  sab- 
stance,  without  objection  to  manner  ia 
which  issue  is  raised,  question  of  its  snffi- 
cicncy  can  not  be  raised  in  court  of  ap- 
peals. Coster  V.  Sute  (Ala.  App.),  It 
So.  475. 
§  SSI.  —  IndictmtBt  or  Informatloa. 

Defect  Involving  Element  of  OScnie. 
— It  is  duty  of  court  of  appeals  to  nolict 
defect  in  indictment  of  substance  which 
involves  element  of  offense,  though  no 
objection  was  taken  below.  Mehaffey  v. 
State  (Ala.  App.),  75  So.  «47. 

Since  one  of  the  altentativ«s  was  good 
under   the   atatute,    the    indictment    was 

)t   void,   and   was   sufficient   to   support 

judgment  of  conviction,  and  the  defect 

d  not  warrant  an  arrest  of  judgment 
or  reversal  of  the  case  by  the  appellate 
court  in  the  absence  of  the  point  being 
appropriately  raised  in  the  trial  court 
Ex  parte  State  (Ala,  App.),  76  So.  445. 
§  m%, Juriadictioo  and  Venae. 

There  being  nothing  In  record  to  in- 
dicate that  question  whether  larceny  wa* 
committed    in    county    where    defendant 
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WIS  prosecuted  was  brought  to 
of  trial  court  'before  argument  of  case  -was 
completed,  defendant  would  not  be  en- 
tilled  to  reversal,  in  view  of  Court  Rule 
35  (ITS  Ala.  xxi).  Houston  v.  State  (Ala. 
App.),  78  So.  41S. 

i  **l. Procee<UiiK>  «  Trial  in  Gen- 

trwL 
]  sn  (^)  In  G«nenL 

The  irregularity  of  trying  at  the  same 
time  pleas   of   former  jeopardy  and   not 
guilty    is   waived    by  defendant    without 
objection  going  to  trial  on  both.     Toney 
V.  State  (Ala.  App.),  72  So.  40S. 
S  «sa  (1)  CouTM  and  Conduct  of  Trial  'in 
OeneraL 
The  trial  court's  failure  to  require  an 
election    under    a   liquor  law    indictment 
can    not    be    reviewed,    where    the   point 
was   not  raised   below  either  by  motion 
or  objection.     Barefield  v.  Suie,  H  Ala. 
App.   638,  72  So.  293. 
8   n>   (4)    Suramoniag   and   Impuielinc 
Jory. 
Necesaitr  of  Objection  and  Exception 
Bdow, — Objection  to  impaneling  of  jury 
must   be  taken   below,  and  exception  re- 
served, in  order  that  the  matter  may  be 
reviewed.     Hendley  v.    State    (Ala.),    78 
So.  804. 

Matters  relating  to  special  venire  and 
orKanization  of  jury,  not  being  raised 
below,  can  not  be  raised  on  appeal,  and 
should  not,  under  Supreme  Court  practice 
rule  27  (175  Ala.  xx,  81  South,  vti),  be 
included  in  the  transcript.  Moton  v. 
State.  13  Ala.  App.  «3,  89  So.  23S. 

Venire  Containing  Jurora  Who  Had 
Been  Bxcnwd.  —  Gibbs  v.  State,  7  Ala. 
App.  30.  60  So.  999.  See  the  title  CRIMI- 
NAL,   LAW,  j  682   (4).  vol.  4.  p.  508. 

Venire  for  and  Organiiation  of  Petit 
Jary. — Davis  *.  State,  7  Ala.  App.  122.  ai 
So.  «3.  See  the  title  CRIMINAL  LAW, 
S  662  <■*).  vol.  4.  p.  SOe. 

S  MS.  Evidence. 

}  aes   <^)  In  GeneraL 

R««  OestK  of  Offcnae  againat  Another. 
— ^Vhe^e  accused  on  trial  for  robbery  of 
one  -person  made  no  objection  to  the  evi- 
dence     of  the  res    gests   of  the    offense 


against  another,  he  could  not  complain 
on  appeal.  Washington  v.  State,  168  Ala. 
101,  66  So.  34. 

Failnre  to  Object  to  Changed  Form  of 
Question. — Where  a  question  asked  ac- 
cused on  cross-examination  and  objected 
to  was  not  answered,  the  solicitor  chang- 
ing the  form  of  the  question,  and  no  ob- 
jection  being  interposed  to  the  changed 
form,  no  error  appeared.  Belk  v.  State, 
10  Ala.  App.  TO,  64  So.  515. 

Objections  to  refuaal  to  exclude  evi- 
dence, when  no  objection  is  shown  to 
the  questions,  are  unavailing  to  show  er- 
ror. Coplon  V.  State  (Ala.  App.).  73  So. 
335.  certiorari  denied  in  74  So,  IDOS. 
§  MS  (1)  AdmiasibiUtr  and  HateriaUty. 

No  Objection  Belon — Permitting  Wit- 
ncta  to  Testify.— The  alleged  error  in 
permitting  a  witness  to  testify  was  not 
reviewable,  where  no  objection  was  made 
or  ruling  of  the  court  invoked  with  re- 
spect to  the  giving  of  his  testimony. 
Belk  V.  State,  10  Ala.  App.  TO,  64  So.  515. 

Same— Competency  of  Testimony.  >— 
Where  defendant  did  not  object  to  testi- 
mony offered  at  the  trial,  the  competency 
of  any  part  of  it  could  not  be  questioned 
for  the  first  time  on  appeal.  Brindley 
'.:  Sute,  193  Ala.  43,  69  So.  536;  Williams 
V.  State,  T  Ala.  App.  124,  62  So.  294.  See 
the  title  CRIMINAL  LAW,  f  «83  (1), 
vol.  4,  p.  9M. 

Same — Conaideradon  of  AdmiasiUlity. 
—No  objection  to  testimony  or  excep- 
tion to  ruling  thereon  being  shown,  its 
admissibility  can  not  be  considered  on 
appeal.  Frazier  v.  State,  9  Ala.  App.  50, 
84  So.  162. 

Same— Exclusion  of  Evidence.  —  Ac- 
cused can  no  I  complain  of  the  court's 
refusal  to  exclude  testimony  given  in  re- 
sponse to  a  question  to  which  no  objec- 
tion was  made.  Kirk  v.  State.  10  Ala. 
App.  216,  65  So,  195. 

Same — No  Proper  Predicate  Laid  for 
Impeaching  Testimony. — Defendant,  not 
having  objected,  can  not  complain  of 
proper  predicate  not  having  been  laid 
for  evidence  of  statements  by  hu  witness 
contradictory  of  his  testimony.  Terry  v. 
State.  13  Ala.  App.  115,  69  So.  370. 
,  Uotion  to  Exclude  after  Evidence  be- 
fore Jury.— Smith  v.  State,  183  Ala.  10,  63 
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So.  864.    See  the  title  CRIMINAL  LAW, 

S  683  (1),  vol.  4,  p.  S0». 

§  889  <t>  Sufficiency  of  Evidence. 

Where  no  motion  was  made  to  set 
aside  a  verdict  of  guilty  as  contrary  to 
the  weight  of  the  evidence,  nor  was  the 
general  charge  in  behalf  of  the  defendant 
requested  at  the  trial,  the  question  of  the 
weight  of  the  evidence  is  not  presented 
on  the  record  for  review.  Brooks  v. 
State  (Ala.  App.),  7*  So.  «S. 

Venue. — In  a  murder  case,  under  direct 
provision  of  circuit  court  rule  35  (175  Ala. 
xxi).  where  it  was  not  shown  that  trial 
court's  attention  was  directed  to  fact 
that  general  charge  was  requested  upon 
ground  of  failure  of  proof  of  venue,  trial 
court  can  not  be  put  in  error  for  refusal 
of  the  general  charge  predicated  on  that 
ground.  Pounds  f.  State  (Ala.  App.),  73 
So.  127. 

Failure  of  the  evidence  to  show  that  the 
offense  was  committed  in  the  county 
within  13  months  before  finding  ot  in- 
dictment, will  not  avail  to  make  the  re- 
fusal of  the  general  affirmative  charge 
error,  it  not  appearing  the  omission  in 
evidence  was  called  to  the  trial  court's 
attention,  as  required  by  the  supreme 
court's  new  rules.  Thomas  v.  State,  12 
Ala.  App.  278.  68  So.  5S4. 

Larceny  of  Property  or  Its  Ownership. 
— In  the  absence  of  any  showing  of  a 
request  for  a  charge,  defendant,  convicted 
of  concealing  stolen  goods,  can  not  have 
review  of  the  question  of  sufficiency  of 
the  evidence  to  show  larceny  of  the  prop- 
erty. Or  its  ownership  as  alleged.  Frazier 
V.  State,  9  Ala.  App.  50.  -64  So.  162. 
§  8ftS.  —  Inatructiona. 
§  886  (1^)  Failnre  to  Instruct  in  Gen> 
eral. 

Failure  of  court  in  its  oral  charge  to 
instruct  on  lessor  olTenses  included  in 
charge  of  robbery  could  not  be  consid- 
ered for  the  first  time  on  appeal.  Ross 
V.  State  (Ala.  App.>.  78  So.  309. 
9  88S  (S)  Necessity  of  Requests. 

Court's  Language  in  Excluding  Nega- 
tive Answer. — Where  court's  language  in 
excluding  a  negative  answer  was  not, 
in   opinion   of   defendant's   counsel,    suffi- 


cient to  remove  its  impression  on  the  jury, 
he  should  have  brought  it  to  court's  at- 
tention and  asked  for  a  further  instruc- 
tion. Evans  v.  Sute  (Ala.  App.),  73  So. 
562.  certiorari  denied  in  73  So.  »». 

Failure  to  instruct  orally  as  to  law  in- 
volved held  not  reviewable;  the  remedr 
being,  in  case  of  such  failure,  to  request 
special  written  instructions  according  to 
Code  1B07,  S  S362,  and  §  S364,  as  amended 
by  Gen.  Acts  191S.  p.  81S.  McPherson 
V.  State  (Ala.  App.),  73  So.  387. 

Incomplete  Oral  Charfe.— .Accused  can 
not  complain  that  the  oral  explanations 
of  requested  charge  were  incomplete, 
where  he  requested  no  additional  charges. 
Scott  V.  State  (Ala.  App.),  73  So.  212. 

Time  of  Requeatinc  Charge.— Brigman 
V.  State,  8  Ala.  App.  400.  62  So.  980.    See 
the   title    CRIMINAL   LAW.  |  685  (2), 
vol.  4,  p.  510. 
§  ess  (S)  Neceitity  of  Written  Requests. 

Failure  of  trial  court  to  have  otal 
charge  taken  down  by  reporter  as  deliv- 
ered, so  that  it  could  be  made  part  of 
record,  held  harmless,  where  there  was 
no  objection  made  to  it.  and  no  charges 
were  refused.  Blackmon  v.  State  (.Ma.), 
77  So.  347. 
§  887. Verdict. 

Objection  below  to  verdict  or  action 
of  the  court  thereon  is  necessary  for  re- 
view. Morrissette  f.  State  (Ala.  .\pp.). 
75  So.  177,  certiorari  denied  in  Ex  parte 
Morrissette  (Ala.),  76  So.  430. 

Canclnaiveneas  of  Recitals.— Jefferson 
V.  State,  e  Ala.  App.  364,  «3  So.  313.  See 
the  title  CRIMINAL  LAW,  S  6S7,  vol.  4, 
p.  511. 

§  888.  Scope  and  Effect  of  Objections. 
§  «B8  <1)  In  General. 

Groind  UsinCelligently  Stated.  —  In 
a  criminal  prosecution,  where  ground  of 
a  motion  for  the  general  charge  for  de- 
fendant is  so  unintelligently  stated  as 
not  to  apprise  the  court  as  to  point 
sought  to  be  raised  or  to  raise  any  point 
of  law,  there  is  nothing  to  review.  Stadt 
V.  State.  14  Ala.  App.  116.  72  So.  812. 

No  Objection  to  Question  Ti]]  An- 
swered—Admission of  answer  responsivt 
to  an  objectionable  question  not  objected 
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lo  until  after  answer  ia  not  reviewable. 
Farrior  v.  SUte,  13  Ala.  App.  123,  67  So. 
633. 

Qneition  Objectionable— No  Objection 
to  Answer. — A  conviction  will  not  be  re- 
versed for  error  in  allowing  an  objection- 
able question,  where  the  answer  is  not  also 
objected  and  excepted  to.  Tiller  v.  State 
(All.  App.).  64  So.  653. 
$  688  (t)  Necessity  of  Specific  Objection. 
.  In  a  prosecution  for  crime,  the  court 
can  not  be  put  in  error  in  its  rnling  on 
evidence  to  which  only  general  objection 
was  interposed,  unless  question  on  its 
lace  called  for  illegal  evidence.  English 
V.  State,  14  Ala.  App.  636,  74  So.  293. 

Objectioii  to  Further  Statement  by 
Witness. — An  objection  not  addressed  to 
any  particular  question,  but  to  anj 
/nrther  statement  by  the  witness,  is  un- 
available for  any  purpose.  Wasserleben 
F.  State,  184  Ala.  3,  63  So.  520. 

Evidence  Partly  Admissible. — Accused 
can  nol  complain  of  the  admission  of  ev- 
idence which  was  partly  admissible. 
where  his  objections  were  to  the  whole. 
Wilson  V.  State,  12  Ala.  App.  97,  68  So. 
543. 

Failure  to  Point  Out  Objectionable 
Portion. — Harris  v.  Slate.  B  Ala.  App.  33, 
62  So.  477.  See  the  title  CRIMINAL 
LAW,  §  688  (2),  vol.  4,  p,  571. 

Demurrer  Failing  to  Point  Out  Defect 
— Where  no  ground  of  the  demurrer  filed 
to  a  count  of  an  indictment  pointed  out 
what  would  have  been  a  defect  in  the 
count,  the  court  could  rot  he  put  in  er- 
ror for  overruling  the  demurrer,  Nor- 
man V.  State,  13  Ala.  App.  337,  69  So.  362. 
Leading  Question. — An  objection  that 
a  question  propounded  to  a  state's  wit- 
ness was  leading  could  not  be  considered. 
where  the  defect  was  not  pointed  out 
by  the  objection  below.  Thomas  v. 
State.  11  Ala.  App.  85.  65  So.  863. 

A  c'DOl  objection  to  testimony  that 
is  not  patently  immaterial  is  unavailing 
as  a  liasis  for  error  on  accused's  appeal. 
Stokes  r.  State,  13  Ala.  App.  294.  69  So. 
303. 

Charge  Erroneous  in  Only  One  Part. 
—Swain  V.  State.  8  Ala.  App,  26,  62  So, 
446.  See  the  title  CRIMINAL  LAW.  § 
689   (3),  vol.  4.  p.  571. 


§  BBS  (3)  Adding  to  or  Changing  Grounds 
■ot  Objection. 

Assignment  of  a  single  objection  to  a 
question  propounded  to  a  witness  is 
waiver  of  all  other  objections  not  as- 
signed. Harbin  v.  State  (Ala.  App.),  72 
So.  594. 

§  88>.  Necessity    of    Motion    Presenting 
Objection. 

Where  evidence  on  the  theory  that  the 
deceased  was  struck  or  shot  with  a  piato! 
was  disproved  by  subsequently  admitting 
evidence  as  to  the  injury,  the  question 
of  its  relevancy  could  only  be  presented 
by  motion  to  exclude,  Jones  v'.  State, 
13  Ala.  App.  10,  68  So,  690. 

Contents  of  Paper  Proved  by  Witness 
Unable  to  Read.— Though  it  appeared 
that  a  witness  who  had  testified  as  to  the 
contents  of  a  paper  picked  up  at  the 
scene  of  a  robbery  could  not  read,  there 
was  no  available  error  in  the  admission 
of  the  evidence,  where  no  motion  was 
made  to  exclude  it,-  Johnson  v.  State 
(Ala.  App,).  78  So.  716. 

Incomplete  Answer  to  Proper  Ques- 
tion.— Where  a  proper  question  is  asked, 
an  incompetent  answer  can  not  be  com- 
plained of  where  no  motion  was  made  to 
exclude  it.     Pruitt  v.   State   (Ala.  App.), 

77  So.  916. 

Objection  to  Question — No  Modon  to 
Exclude  Answer. — In  a  trial  before  the 
court,  defendant's  objection  to  a  question 

was  overruled,  and  the  witness  allowed  to 
answer,  whereupon  the  court  announced 
that  he  would  investigate,  before  deciding 
the  case,  and  if  he  found  he  was  wrong, 
would  exclude  the  answer.  Defendant's 
counsel  made  no  motion  to  exclude  the 
answer,  and  it  does  not  appear  that  the 
court  ever  finallj'  passed  upon  the  mat- 
ter. Held,  that  the  question  would  not 
be  reviewed,  Putnam  v.  State  (Ala. 
.^pp.).  76  So,  408, 

Remarks  of  Solicitor.  —  Objections  to 
remarks  made  by  the  state's  solicitor 
can  not  be  considered  where  there  was 
no  motion  to  exclude.  Jackson  v.  State, 
11  Ala.  App.  303,  66  So.  977,- cited  in  note 
in  Ann,  Cas,   19I6.\,  558, 

Improper  remark  of  the  solicitor  is  not 
available  on  the  main  appeal,  but  only 
on  motion  (or  new  trial;  the  court  having 
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ruled  in  favor  of  defendant  on  objection 
thereto.  Cassemua  v.  State  (Ala.  App.), 
75  So.  267. 

Improper  Indorsement  by  Clerk.  .— 
Boyett  V.  State,  8  Ala.  App.  93,  6S  So. 
9B4.  See  the  title  CRIMINAL  LAW,  9 
6S9,  vol,  4.  p.  S12. 

Failure  to  Properly  Limit  Teitlmony.— 
Error  can  not  be  predicated  upon  failure 
to  properly  limit  testimony  where  aC' 
cuaed  did  not  reqaest  any  instruction  or 
move  to  limit  it,  but  only  made  objec- 
tion! going  to  the  entire  testimony.  Wall- 
ing V.  State  (Ala.  A-pp.),  73  So.  216,  cer- 
tiorari denied  in  Ex  parte  Walling  (Ala.), 
73  So.  1003. 

f  WO.  NecMBity  of  RuUnf  on  Objection 
or  Motion. 

A  motion  to  exclude  evidence  on  which 
no  ruling  was  made  presents  nothing  for 
review.     Carroll  v.  State  (Ala.  App.),  V3 
So.  717. 
§  Wl.  NeceiHty  oE  Bxceptioni. 

As  to   necessity   of  bill   of  exceptions, 
see  post,  "Necessity,"  3  712. 
5  CM. In  Qener«l. 

Maimer  of  Making  Exception. — State 
V.  Carter,  7  Ala.  App.  1,  60  So.  941.  See 
the  title  CRIMINAL  LAW,  §  692,  vol. 
4,  p.  512. 

S  <M.  ^—  Review  of  Ruling!  «■  to  In- 
dictment or  Pleas. 

The  striking  of  accused's  plea  setting 
up  the  pendency  of  another  prosecution 
for  the  same  offense  was  not  presented 
tor  review  where  no  exception  was  re- 
served thereto.  Walker  v.  State,  11  Ala. 
App.  198,  65  So.  T13. 

§  894^.  Review  of  Rulings  as  to 

Continuance. 

The  record  not  showing  an  exception 
reserved,  ruling  on  motions  for  contin- 
uance is  not  presented  for  review.  Hard- 
in I'.  Slate,  8  Ala.  App.  21S,  63  So.  IS. 

§  SM. Review  of  Proceedings  at  Trial 

in  OeneraL 

Where  no  exception  was  reserved,  the 
action  of  the  court  in  commanding  ac- 
cused's counsel  to  resume  his  seat  ean 
not  be  reviewed  on  appeal.  Doby  v. 
State  (Ala.  App.),  74  So.  724. 


1  Bn- 

Admission  of  Evidence. — The  admit- 
sion  of  evidence  will  not  be  revitntd, 
where  no  exception  was  reserved  to  my 
ruling  relative  thereto.  Phillips  v.  State, 
II  Ala.  App.  I«e,  S5  So.  673;  Smith  v. 
Sute,  1B3  Ala.  10,  62  So.  SM.  See  the 
title  CRIMINAL  LAW.  S  896  (1),  mL 
1,  p.  S13. 

Rulings  on  Evidence. — Where  it  dwi 
not  appear  on  appeal  that  defendant  re- 
served exceptions  to  rulings  on  evidence, 
error  alleged  need  not  be  discussed. 
Smith  V.  State  (Ala.  App.).  7i  So.  ill 

Limitatioa  of  Purpose  of  BvideiKe.  — 
An  exception  was  necessary  to  a  litniti- 
lion  of  the  purpose  of  evidence  introduced, 
befor?  the  ruling  could  be  reviewed  on 
appeal.  Cogbill  v.  State,  B  Ala.  App.  to, 
62  So.  406.  See  the  title  CRIMINAL 
LAW,  i  «9«  (1),  vol.  4.  p.  514. 

Testimony  on  Former  Trial.—  Kirk- 
wood  V.  State,  S  Ala.  App.  198,  6S  Sa 
1011,  certiorari  denied  in  184  Ala.  9.  E3 
So.  MO.  See  the  title  CRIMINAL  LAW, 
i  69e  (1),  vol.  4.  p.  514. 
8  W-  Review  of  RuUngs  u  to  Ar- 
guments or  Conduct  of  CounaeL 

Where  no  exception  was  taken  to  the 
remarks  of  the  slate's  solicitor  about  an 
absent  witness,  there  is  nothing  before 
the  court  of  appeals  for  review  therein. 
Coplon  V.  State  (Ala,  App.),  73  So.  2». 
certiorari  denied  in  T4  So.  1005. 
§  IB*.  ^^  Review  of  Instmctums  and 
Failure  or  Refusal  to  Oive  InstnK- 
tions. 
§  €8S  (1)  In  GeneraL 

A  court's  charge  can  not  be  revieweA 
where  no  exceptions  were  reserved- 
Roden  V.  State  (Ala.  App,),  72  So.  «5; 
Sanford  v.  State,  8  Ala.  App.  245,  «t  So. 
317. 

Portion  of  Charge. — Smith  v.  State,  I 
Ala.  App.  as,  62  So.  301.  See  the  titk 
CRIMINAL  LAW,  §  6»§  (i),  vol.  *,  P^ 
814. 

Oral  Charge.— Exception  to  the  onl 
charge  is  necessary  for  review  thereof 
Morrissette  *,  State  (Ala.  App.),  75  So. 
177,  certiorari  denied  in  Ex  parte  Morris- 
sette (Ala.),  76  So.  430:  Walling  r.  Stat* 
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(Ala.  App,),  73  So.  216,  certiorari  denied 
in  Ex  parte  Walling  (Ala.).  73  So.  1003; 
Spigener  v.  State,  ll  Ala.  App.  EH,  66 
So.  BM;  Pryor  v.  State,  186  Ala.  Z1,  65 
So.  331. 

Correctn«u  of  oral  cbugt  of  the  court, 
when  not  questioned  by  appropriate  ex- 
ception 'before  the  jury  retired,  will  not 
be  reviewed.  Dickey  v.  State  (Ala.  App.), 
73  So.  e08.  certiorari  denied  in  l»T  Ala. 
610,  73  So.  73. 

S  4H  (t)  Statator7  ProTisiona. 

Accused  must,  during  the  trial  and  be- 
fore the  jury  retires,  call  the  court's  at- 
tention to  instructions  complained  of, 
and  specifically  point  out  the  portions  to 
which  exceptions  are  reserved,  and  un- 
der Const.  1901,  S  «,  he  then  has  the  right 
to  be  heard  thereon.  Chandler  v.  State, 
14  Ala.  App.  287,  88  So.  438. 
§  «0a  Scope  and  Effect  of  Exc^tioiL 
S  «8e  (1)  In  General. 

Diajointed  and  Ditcomiected  RemarkB 
of  Solicitor. — Exceptions  to  disjointed 
and  disconnected  remarks  of  the  solicitor, 
not  setting  out  enough  for  the  court  to 
pass  upon,  are  not  well  taken.  Brannon 
V.  State  (Ala.  App.),  7ft  So.  SOI. 

HatcrUUy  HiMtating  Charge. — Excep- 
tions complaining  of  the  charge  of  the 
court  which  materially  misstate  the 
charge  will  not  be  considered  on  appeal. 
Murray  v.  Stale,  13  Ala.  App.  175,  69  So. 
354. 

Evidence.— Watson  v.  State.  181  Ala. 
53,  61  So.  334.  See  the  title  CRIMINAL 
LAW,  §  699  (1),  vol.  4,  p.  515, 

}  699  <t)  Necenity  of  ^w:ific  Exception. 

An  exception  "^o  each  and  ever;  para- 
graph  and  acntence  of  the  court't  charge" 
presents   nothing   for   review.     Phelps 
State  (Ala.  App.),  75  So.  877. 

Exceptions  "to  the  foregoing  tctti- 
mony  of  the  ^tnew  Riles,"  not  shown 
to  have  been  made  to  the  questions  when 
asked  or  before  answered,  or  to  hi 
been  made  to  any  particular  ruling  in  : 
mitting  evidence,  were  too  general  to  be 
considered.  Ludlum  v.  State,  13  Ala. 
App.  278,  59  So.  255. 

"Each  Sentence  Thereof  Separately 
uid   Severally." — An  exception  to  a  por- 


tion of  a  charge  as  a  whole,  "and  to  each 
cnce  thereof  separately  and  sever- 
ally," amounts  to  a  mere  general  excep- 
tion, presenting  for  consideration  only 
the  portion  of  the  charge  as  a  whole,  and 
not  any  particular  part  thereof;  it  not 
being  wholly  bad.  Hall  v.  State,  11  Ala. 
App.   95,  65   So.   427. 

Partially  Defective  Answer  of  Chirac- 
tr  Witness. — In  a  prosecution  for  homi- 

de,  where  defendant  took  only  a  gen- 
eral exception  to  the  answer  of  his 
character    witness    on    cross-examination 

hich  was  but  partially  defective,  error 
could  not  be  predicated  on  its  admission. 
is  V.  State,  13  Ala.  App.  31,  6B  So. 
792. 

§  flsef^.  Exceptions  to  Decision  on  Ho^ 
tion  for  New  Trial  or  Arrest. 

Necea^ty. — It  is  essential  to  the  right 
to  review  a  j-uling  on  a  motion  for  new 
trial  that  an  exception  should  be  re- 
served in  view  of  Acts  1915.  p,  722.  King 
V.  State  (Ala.  App.).  75  So.  692. 

Error  in  overruling  motion  for  new 
trial  can  not  be  reviewed,  unless  excep- 
tion be  reserved,  as  required  by  Acts 
1915,  p.  722.  Ross  v.  State  (Ala.  App.). 
7«  So.  309. 

In  view  of  Acts  IBIS.  p.  722.  as  lo  pre- 
serving alleged  errors  in  overruling  mo- 
tion for  new  trial,  such  errors  can  not 
be  considered  in  the  absence  of  reserva- 
tion of  exceptions  to  the  ruling.  Foster 
f.  State  (Ala.  App.),  78  So.  721, 

Under  Code  1907.  g  2846,  as  amended 
by  Acts  1911.  p.  19S.  and  again  amended 
by  Acts  1915,  p.  72!!,  it  is  essential  to  the 
right  to  review  ruling  on  motion  for  new 
trial  that  exception  1>e  reserved.  Britton 
V.  State  (Ala.  App.),  74  So.  721. 
(C)  PROCEEDINGS  FOR  TRANSFER 
OR  CAUSE,  AND  EFFECT 
THEREOF. 

As  to  summary  proceedings,  see  ante, 
"Proceedings  for  Review."  §  144  (4).    As 
to    presumptions    on    appeal,    see    post, 
"Proceedings  for   Review."  g   751   (15). 
§  701.  Proceedings  in  General. 

Jurisdiction  of  Court  of  Appeals. — Ex 
parte  Williams.  183  Ala.  34,  S2  So.  63. 
See  the  title  CRIMINAL  LAW,  g  701. 
vol.  4,  p.  516. 
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§  701.  Time  of  Taking  Proceedinca. 
S  7M  (1)  In  GenenL 

Manner  of  TakLnC— Campbell  v.  SUte, 
182  Ala.  18,  62  So.  37.  See  the  title 
CRIMINAL  LAW,  g  708  (1),  vol.  < 

ei«. 

Petition  for  Certiorari  Not  Made  for 
Year  after  Denial.— Ex  parte  Barlew,  18: 
Ala.  83,  61  So.  913.  denying  certiorari 
JBarlew  t:  State,  5  Ala.  App.  290,  57  So. 
601.  See  the  title  CRIMINAL  LAW,  g 
703  (1),  vol.  4,  p.  517. 
§  70S  (4)  Effect  of  Ddiy. 

Diamiiaal  on  Motion. — Where  the 
tificate  of  appeal  shows  a  conviction  and 
sentence  in  February,  191S,  with  notice  ot 
appeal  in  October,  but  no  further  steps 
to  perfect  the  appeal  appear,  it  will  be 
dismissed  on  motion  on  regular  call  in 
January,  1916.  McBride  v.  Slate,  14  Ala. 
App.  6«3,  70  So.  950;  Sandeu  v.  State,  14 
Ala.  App.  la,  70  So.  949;  Smith  v.  State, 
14  Ala.  App.  «fla,  70  So.  950. 

Defendant  on  August  18,  1919,  was 
convicted  of  violating  the  prohrbiti 
law,  on  August  34,  1619,  took  an  appeal, 
on  September  33,  1919.  tiled  certificate  ot 
appeal,  and  on  January  13,  1916  was 
granted  a  continuance.  Held,  that  where 
no  further  steps  were  taken  to  perfect 
the  appeal,  such  appeal  was  subject  to 
dismissal  on  a  motion  made  June  1,  1916. 
Hawkins  v.  State,  14  Ala.  App.  667,  73 
So.  271. 

Where  defendant  on  April  22,  1915,  was 
convicted,  and  on  April  23.  1919,  gave  no- 
tice of  appeal,  and  on  June  18,  1915,  riled 
a  certificate  of  appeal,  such  appeal  was 
subject  to  dismissal  on  June  1,  1916, 
where  nothing  further  had  been  done  to 
■perfect  the  same.  Cooley  v.  State,  14 
Ala.  App.  666,  72  So.  S70. 

Appeal,  without  further  steps  taken  to 
perfect  it,  by  tiling  a  transcript  or  other- 
wise, after  the  time  for  presenting  and 
tiling  bill  of  exceptions  had  expired,  and 
on  the  regular  call  of  the  case,  will  be 
dismissed  on  motion.  Tice  v.  State,  14 
Ala.  App.  661,  70  So.  967. 
§  7031^.  ParUes. 

Where  accused  dies  after  the  submis- 
sion of  his  appeal,  the  appeal  is  abated. 
Browning  v.  State  (Ala.  App.),  68  So. 
945. 


§  TOfl^B.  Announcement  or  Allowance  in 
Op«n  Court. 

Under  Acts  1915,  p.  712,  g  ?,  the  en- 
try of  judgment  of  conviction,  reciting 
that  defendant  made  known  his  de&ire 
to  prosecute  an  appeal  therefrom,  shows 
that  defendant  complied  with  the  statn- 
tory  requirements  necessary  to  review. 
Sherman  v.  State  (Ala.  App.).  T2  So. 
755,  certiorari  denied  in  Ex  parte  Sher- 
man (Ala.),  73  So.  1002. 
§  TOl^b.  Petition  or  Prayer. 

Under  Code  1907,  gS  6243,  6247.  6264, 
62S9,  and  Supreme  Court  rule  43  (ITS 
Ala.  XX,  61  South,  viii),  failure  of  de- 
fendants to  tile  written  request  for  ap- 
peal as  required  by  the  rule  held  not  to 
call  for  dismissal,  where  the  certificate 
of  appeal  and  the  transcript  were  not  de- 
layed thereby.  Rivers  v.  State,  13  Ala. 
App.  363,  69  So.  387. 
g  708.  Bond!  or  Other  Secnritiet  to 
Perfect  Proceedinfa. 

Sufficiency  of  Compliance  with  Stat- 
ute and  Practice  Rnlea.— The  filing  of 
an  appeal  bond  stating  that  an  appeal 
had  been  prayed  for,  etc.,  held  a  suffi- 
cient compliance  with  the  statute  and 
rules  of  practice  regulating  appeals. 
Mazett  V.  State,  11  Ala.  App.  317,  SC 
So.  871. 

Appeal  from  Recorder'a  Court— Ap- 
peal Bond  Not  Juriadictional.— The  pur- 
pose of  the  bail  bond  on  an  appeal  from 

to  confer  jurisdiction  on  the  circuit 
court,  but  to  enable  defendant  to  re- 
lease himself  from  custody  pending  ap- 
peal. Ex  parte  Rodgers.  12  Ala.  App. 
218,  67  So.  710. 

Same — Jurfadiction  of  Circuit  Court— 
Certiorari.— Under  Acts  1909  (Sp.  Sess.), 
p.  93,  §  32,  making  applicable  to  record- 
er's court  the  law  governing  appeals 
from  county  courts,  and  Code  1907.  5| 
6729,  6726,  authorizing  an  appeal  from 
county  court  without  tiling  bond,  a  cir- 
cuit court  has  jurisdiction  of  an  appeal 
from  a  judgment  of  conviction  in  record- 
er's court  of  an  offense  which  it  bad 
concurrent  jurisdiction  over  though  no 
appeal  bond  was  given,  but  only  an  ap- 
pearance bond  which  defendant  com- 
plied with,  and  hence  certiorari  would 
not   lie    to    review    the   judgment   of  the 
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circuit  court.     Ex  parte  Rodgers,  12  Ala. 

App.  218.  67  So,  710. 

I  708^.   Nature  of   AppeaL 

Noncompliance  with  Supreme  Court 
Practice,  rule  43  (175  Ala.  xxi.  61  South. 
viii),  requiring  tiling  of  written  notice  of 
appeal,  held  not  ground  for  dismissal, 
where  the  cause  was  submitted  on  the 
Ihe  merits,  and  the  bill  of  excepttons 
showed  questions  of  law  reserved.  Chand- 
ler V.  State,  13  Ala.  App.  287,  68  So.  536. 
S  704.  Entry  or  Docketing. 

Where  no  certificate  of  appeal  from  a 
judgment  of  conviction  was  filed,  and  no 
record  was  tiled  within  the  term  at  which 
the  appeal  was  returnable,  there  was  a 
discontinuance  of  the  appeal.  U pshaw 
V.  State.  11  Ala.  .^pp.  310,  66  So.  8S1. 

Time  for  Taking  Proceeding. — Swain 
7'.  State,  7  Ala.  App.  5,  60  So.  961.  See 
the  title  CRIMINAL  LAW,  §  704,  vol. 
4,  p.  517. 

§  7M.  Effect  of  Transfer  or  Proceedings 
Therefor. 

The  trial  court  is  without  jurisdiction 
to  entertain  a  motion  for  new  trial  after 
appeal  taken.  Sherman  v.  State  (Ala. 
App.),  72  So.  755,  certiorari  denied  in 
Ex  parte  Sherman   (Ala.),  73  So.  1002. 

Powers  and  Jurisdiction  of  Court  of 
Appeals. — Before  the  transcript  reaches 
the  court  of  appeals,  if  a  certificate  of 
appeal  is  before  Ihe  court,  it  has  sufficient 
jurisdiction  to  authorize  dismissal  for 
want  of  prosecution,  for  negligence  in 
bringing  up  the  transcript,  also  to  author- 
iie  certiorari  to  the  clerk  below  to  send 
up  Ihe  transcript,  and,  if  he  fails,  to  au- 
thorize contempt  proceedings  against 
him.  Rivers  v.  State,  13  Ala.  App.  162, 
69  So.  387. 

(D)    RECORD    AND    PROCEEDINGS 
NOT  IN  RECORD. 

As  to  atfirmance  or  error  not  being  ap- 
parent in  record,  see  post,  "Affirmance," 
I  786.  .  As  to  presumptions,  see  post, 
"Facts  or  Proceedings  Not  Shown  by 
Record."  S  7.51- 
5  707.  Hatters  to  Be  Shown  bjr  Record. 

9  70B. Necessity  in  OeneraL 

§   708    (1)    Proceedings  Sustaining  Judg- 
ment or  Order  in  General. 
Orsanixation  of  Court. — Where  the  rec- 


ord does  not  show  any  organization  of 
the  court  as  provided  by  Supreme  Court 
rule  3S  (175  Ala.  xix,  61  So.  vii),  the 
appeal  must  be  dismissed.  Pesnell  v. 
State,  13  Ala.  App.  676,  69  So.  259;  Clark 
V.  State,  8  Ala.  App.  105,  »2  So.  987. 

Setting  Capital  Case  Specially^-^rder* 
ing  Special  Venire.— Under  Code  1907,  S 
6356,  as  amended  by  Acts  1915,  pp.  708, 
709,  it  is  no  longer  necessary  that  the 
record  of  a  prosecution  for  a  capital  of- 
fense should  show  an  order  setting  the 
case  specially  for  trial  and  an  order  for 
special  venire,  unless  some  question  was 
raised  thereon  before  the  trial  court. 
Burks  V.  State  (Ala.  App.).  73  So.  «24. 

The  statute  requiring  a  capital  case  to 
be  specially  set  for  trial  and  a  special 
venire  drawn  is  mandatory,  and  without 
a  showing  of  waiver  under  Code  1907,  § 
7264,  the  record  to  sustain  a  conviction 
must  show  compliance  therewith,  and 
rule  27  (179  Ala.  xx,  61  So.  vii)  does 
not  obviate  such  necessity.  Harper  v. 
State.  13  Ala.  App.  47,  69  So.  303. 

Defective  Indictment.  —  Where  there 
was  no  evidence  that  indictment  on  which 
accused  was  tried  was  regularly  returned, 
and  it  did  not  appear  to  be  valid,  indorsed 
"A  true  bill,"  or  to  have  been  signed  by 
the  foreman  of  a  grand  jury,  as  required 
by  Code  1907,  g  7300.  it  was  insufficient  to 
sustain  a  conviction.  Smiley  v.  State,  11 
Ala.  App.  67,  65  So.  916. 

Refusal  of  General  Ourge.  —  Though 
the  evidence  did  not  show  when  the  of- 
fense was  committed,  error  in  refusal  of 
the  general  charge  is,  under  circuit  court 
rule  No.  63,  adopted  by  the  supreme 
court  June  23.  1913,  not  shown;  the  rec- 
ord not  showing  this  was  called  to  the 
trial  court's  attention.  Hendricks  v. 
State,  11  Ala.  App.  207,  65  So.  682. 

§  70S  (S)  Jurisdiction  of  Lower  Court. 
OrganiaatiDn     of     Court     for     Special 

Term. — Where  no  question  was  made  on 

the  trial  against  the  organization  of  the 
t  to  try  the  cause  at  special  term,  it 
3t  necessary  under  rule  '26  (175  Ala. 
61  South,  vii),  circuit  court  practice, 
:t  out  the  order  tor  the  special  term. 

Keith  V.  State  (Ala.  App.),  72  So.  602. 
Under  the  state  of  the  transcript,  held. 

the  appeal  would  be  dismissed  for  failure 
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of  the  record  to  show  th«  judgment  wat 
rendered  by  a  court  organized  purioant 
to  law.  Supreme  Court  rule  M  (175  Ala. 
xix.  61  So.  vii).  Ogden  v.  State,  13 
Ala.  App.  205,  «e  So.  701. 

Neceaaity  to  Show  Order  for  Special 
Term. — In  a  prosecution  under  an  Indict- 
ment preferred  at  special  term,  it  is  nol 
necessary  lor  the  record  to  show  the 
order  for  the  special  term.  Norwood  v. 
State  (Ala.  App.).  74  So.  729. 

Circuit  Court's  Juriadiction  on  Appeal. 
— The  failure  ot  the  transcript  to  show 
that  the  circuit  court  had  jurisdiction  to 
try  a  prosecution  for  violating  the  pro- 
hibition law  on  appeal  to  it  would  require 
a  dismissal  of  the  appeal  by  the  supreme 
court.  Lee  v.  State,  10  Ala,  App.  191.  64 
So.  637. 

No  appeal  originally  to  the  circuit  court 
was  shown  on  appeal  from  that  court  by 
record  containing  what  purported  to  be 
a  certified  copy  of  judgment  of  a  mayor's 
court  in  a  case  similarly  entitled,  and 
containing  no  certificate  of  appeal  or  ap- 
peal bond.     Russau  v.  State   (Ala.  App.), 

72  So.  5«6. 

S  TOS  (7)  Indictment,  Infonuatioii,  or 
Complaint. 
The  bench  note  of  the  trial  judge  over- 
ruling a  motion  to  quash,  which  was  but 
a  memorandum  for  the  clerk,  is  not  a 
sufficient  entry  of  record  of  the  ruling 
on   appeal.     Smith  v.   State   (Ala.    App.). 

73  So.  B24. 

No  Demurrer  or  Ruling  on  Demurrer 
Shown. — Where  no  demurrer  to  the  in- 
dictment is  set  out  in  the  record,  and  no 
ruling  on  demurrer  is  shown  in  the  judg- 
ment of  the  trial  court,  argument  of 
counsel  predicated  on  such  assumed  rul- 
ing is  inapt.  Turner  V.  State,  14  Ala. 
App.  29.  70  So.  971. 

g  708  (»)  Hattert  Relating  to  Petit  Jury. 
Motion  to  Quath  Special  Venire.  — 
Where  the  motion  to  quash  a  special 
venire  did  not  appear  in  the  bill  of  ex- 
ceptions, and  it  was  not  shown  that  any 
ruling  was  invoked  thereon,  there  is 
nothing  for  the  appellate  court  to  review. 
Banks  v.    State,   13  Ala.  App.  41,  69  So. 


Order  for  Special  Venire  —  Piant 
Trial  Day.— Under  Acts  1915.  p.  ;««, 
amendatory  of  Code  1907,  g  6iS6,  the 
transcript  should  not  contain  the  order 
of  the  court  tof  the  special  venire,  or  the 
order  fixing  the  day  for  the  trial,  where 
no  action  thereon  was  raised  below. 
Paitry  *.  State.  196  Ala.  598,  72  So.  M. 

Indictment  Not  Showing  CompliiDce 
with  Jury  Law.— A  conviction  i>i)on  an 
indictment  for  robbery,  which,  under 
Code,  S  7T46,  may  l>e  punished  capitally, 
could  not  be  supported,  where  the  record 
does  not  show  a  compliance  with  Jury 
Law  §  33  (Laws  Spec.  Sess.  1909,  pp.  30i. 
318),  requiring  the  summoning  in  such  a 
case  of  not  less  than  50  or  more  iban 
100  jurors  including  the  regular  panel. 
Smith  V.  State,  11  Ala,  App.  153.  65  So. 
693. 

S  708  (10)  Proceedings  at  Trial  in  Oen- 

eraL 

Motion   to   Reduce    Fine.— The    record 

3t   showing  an  exception   reserved,  rul- 

ig  on    motions  to  reduce  a  tine    is  not 

presented  tor  review.     Hardin  v.  State,  I 

Ala.  App.  21S,  63  So.  18. 
Objections  to  Answer  of  Witnesses.— 

Kennedy  v.  State,  I8B  Ala.  10.  62  So.  it. 

See   the    title    CRIMINAL   LAW.  S  TOe 

(10),  vol.  4,  p.  522. 
Record  Not  Showing  Motion  to  Strike 

Counts.— Glass  v.  State,  8  Ala.  App,  41T, 

63    So.    1013.     See   the   title   CRIMINAL 

LAW.  §  TOa  (10),  vol.  4.  p.  5S2. 

g  70»  (IS)  Verdict.  Judgment,  and  Sen- 
tence. 

Where  the  record  shows  no  finding 
of  guilt  by  the  jury,  no  judgment  of 
guilt  or  sentence  by  the  court,  and  con- 
sequently, no  judgment  ot  conviction, 
the  apepal  must  be  dismissed.  Holland 
'.  State,  10  Ala.  App.  338.  64  So.  649. 

Where  there  is  nothing  save  the  bill 
of  exceptions   to   show  tliat  accused  has 

er  been  tried,  and  no  judgment  of  con- 

:tton  appears,  the  appeal  must  be  dis- 
missed. Arrington  *.  State,  12  Ala.  App. 
309,  87  So.  «aO. 

S  708   (14)   Presenudon  and  ReaervatioB 
of  Grounds  for  Review. 

Where  the  record  shows  objection  to 
?  question  and  an  exception  by  accused's 
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couniel,  but  did  not  diiclose  the  ruling, 
there  is  no  question  for  review.  Graham 
V.  State,  11  Ala.  App.  113,  «5  So.  717. 

Where  the  bill  of  exceptipn*  does  not 
disclose  the  grounds  of-  accused's  objec- 
tion to  testimony,  nothing  is  presented 
(or  review.  Uurphy  v.  State.  14  Ala. 
App.  78,  71  So.  907. 

Advene  Ruling  oo  Written  Motion.  — 
Acts  19 IS.  p.  S98.  automatically  giving 
appellant  an  exception  to  the  court's  ad- 
verse ruling  upon  a  written  motion,  also 
requires  the  ruling  to  be  made  part  of 
the  record.  Mor%n  v.  State  (Ala.  App.), 
73  So.  T48. 

Remarlu  of  State't  Counul.— The  rec- 
ord showing  only  that  objection  was 
made  to  remarks  of  the  state's  counsel, 
and  not  what,  if  any,  action  the  court 
took  thereon,  nothing  is  presented  for 
review.  Henderson  v.  State,  11  Ala.  App. 
37,  «5  So.  7»1. 

RnlinK  on  Motion  for  New  TriaL  — 
Under  Code  1907,  §  2846,  as  amended  by 
Acts  1911,  p.  196,  and  again  amended  by 
Act  1913,  p.  722,  it  is  essential  to  the 
right  to  review  ruling  on  motion  for  new 
trial  that  exception  be  reserved,  and  with 
the  evidence  and  ruling,  be  incorporated 
in  the  bill  of  exceptions;  act  approved 
September  18,  1915  (Acts  1915.  p.  !9e), 
not  applying  to  motions  for  new  trial. 
Britton  f.  State  (Ala.  App.),  74  So.  721. 

Pailnre  to  Show  Ruling  on  Demurrer. 
—On  appeal,  where  transcript  shows  de- 
murrers to  indictment,  but  no  ruling 
thereon  is  shown  in  record,  it  presents 
no  question  on  the  demurrers  for  review. 
Yarbrough  v.  State  (Ala.  App,).  73  So. 
S». 

The  admiuibility  of  evidence  will  not  be 
reviewed  unless  the  record  affirmatively 
shows  both  objection  to  the  evidence 
and  exception  to  the  ruling.  Thomas  v. 
Sute.  12  Ala.  App.  278,  68  So.  $24. 

Wbere  motion  ha  arrest  ol  judgment 
was  in  wrilinf,  so  that  exception  was 
automatically  given  by  statute  upon 
court's  ruling  thereon,  order  or  ruling 
should  also  be  made  to  appear  on  appeal 
by  the  record  proper.  Stass  v.  State 
(Ala.  App.),  73  So.  749. 
I  710.  Scope  and  Contents  of  Record. 

As  to  defects  and  objections,  see  post, 


"Defects  and  Objections,"  |  721.  As 
to  presumptions,  sec  post,  "Matters 
Shown  by  Record,"  S  T50,  As  to  matters 
not  shown  by  record,  see  ante,  "Neces- 
sity in  General,"  §  708.  As  to  review  de- 
pendent on  presentations  by  record,  see 
post,  "Questions  Presented  for  Review," 
S  725. 
§  no  (1)  In  OeneraL 

Though  recital  of  the  judgment  entries 
show  demurrers  to  the  indictment  have 
been  overruled,  there  can  be  no  review; 
what  the  demurrers  were  not  appearing, 
none  being  shown  inthe  transcript.  Tar- 
pey  V.  State.  S  Ala.  App.  432,  «3  So.  17. 
§  710  (1%)  Indictment,  Information  or 
Complaint. 

Substitution  of  Com^aint.  —  Whether 
the  substitution  of  the  complains  on 
which  defendant  was  tried  was  properly 
allowed  is  not  presented  for  review;  rul- 
ing in  that  regard  not  being  shown  by 
the  record  proper,  but  appearing  only  in 
the  bill  of  exceptions.  Wiley  v.  State, 
10  Ala.  App.  S4S,  «5  So.  204. 

Entries  of  clerk  in  transcript  that  de- 
murrers were  sustained  held  not  to  au- 
thorize  review,  where  record  did  not  show 
judgment  on  demurrers.  Ward  v.  State 
(Ala.  App.),  74  So.  727. 
§  710  (9)  Motions. 

While  a  bill  of  exceptions  need  not 
present  the  trial  court's  ruling  on  a  mo- 
tion in  arrest  of  judgment,  such  motion 
reaching  only  error  apparent  on  the  face 
of  the  record,  the  record  should  show 
some  ruling  on  the  motion.  Uoran  v. 
State  (Ala.  App.),  73  So.  748, 
3  710  <4)  Arratgtunent  and  Plea. 

A  recital  in  the  record  that  defendant 
"is  arraigned  and  pleads  not  guilty" 
shows  defendant's  presence;  to  "arraign" 
being  to  call  a  person  to  the  bar  at  the 
court  to  answer  the  indictment.  Tiller 
V.  State  (Ala.  App.),  64  So.  «S3. 

Assignments  of  error,  predicated  on 
order  overruling  demurrers  to  pleas,  can 
not  be  considered  when  the  demurrers 
are  not  in  the  record.  Moss  v.  State 
<Ala.  App.),  75  So.  179. 
§  710  (7)  Instructiona. 

ReviewaUlity  of  Charges  Not  Appear- 
ing in  Record. — Although  charges  appear 
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only  in  the  bill  oF  exceptions,  and  nc 
the    record  proper    as  required  by    Acts 
1915,  p.  815,  they  will  be  reviewed  on 
peal,     Russell  v.  State  (Ala.).  78  So.  916. 

Not  Harked  "RefuBcd"  Nor  Signed  by 
Judge.  —  Special -requested  charges 
out  in  the  record  as  refused,  not  being 
marked  "Refused"  and  signed  by  the  trial 
judge,  as  required  by  Code  1007,  §  5364, 
as  amended  by  Acta  1915.  p.  B15,  are  not 
part  of  the  record.  Mason  v.  State  (Ala. 
App.),  78  So.  381. 

Validity  of  Agreement  between  Couoael 
to  Omit  Charges. — In  view  of  Code  1907, 
§  635,  subsec.  3,  requiring  the  instruc- 
tions to  tie  included  in  the  transcript, 
and  under  Acts  191S,  p.  81S.  agreement 
between  solicitor  of  trial  court  and  de- 
fendant's attorneys  to  omit  from  record 
the  written  charges  given  at  defendant's 
request  was  invalid.  Johnson  v.  State 
(Ala.  App.),  72  So.  766. 

S  710  (1%)  Verdict,  Judgment  or  Sen- 
tence. 
Where  the  judgment  entry  on  convic- 
tion of  a  felony  combined  the  cases  of 
two  defendants  tried  on  separate  indict- 
ments, that  the  entry  concluded  with  an 
incomplete  recital  as  to  the  proceedings 
on  the  trial  of  one  of  the  defendants  was 
immaterial  and  did  not  vitiate  the  recitals 
of  the  entry  as  to  the  other  defendant. 
Stewart  v.  State,  195  ATa.  fi70,  70  So.  719. 

§  710  (B)  Bill  of  Exception!. 

A  bill  of  exceptions  presented  within 
90  days  from  ruling  on  motion  for  new 
trial  may  be  considered  a  part  of  the 
record  to  review  the  questions  presented 
by  that  motion,  although  too  late  to  be 
considered  in  reviewing  rulings  at  the 
trial.  Sherman  v.  State  (Ala.  App.).  73 
So.  755,  certiorari  denied  in  Ex  parte 
Sherman   (Ala.).   73   So.   1002. 

Hotioni  invoking  the  rulings  of  the 
court  made  during  the  progress  of  the 
cause  are  not  parts  of  the  record  proper. 
and  the  ruling  thereon  can  only  be  re- 
viewed when  the  motions  and  rulings  are 
made  a  part  of  the  record  by  incorpora- 
tion in  the  bill  of  exceptions.  Salley  v. 
State,  9  Ala.  App.  82,  64  So.  185. 

A  biU  of  exceptitms  not  presented  to 
the  trial  judge  within  the  statutory  time 


can  not  be  considered  in  reviewioB  the 
rulings  at  the  trial.  Sherman  v.  State 
(Ala.  App.),  72  So.  755.  certiorari  denied 
in  Ex  parte  .Sherman  (Ala.),  73  So.  lOOi, 
I  710  (10)  Effect  of  Inconwratine  Mat- 
ters of  Record  in  BUI  of  Exceptiuu. 

See  ante.  "Motions,"  §  710  (3). 

Instructions Unless,    as    required   by 

Acts  1915,  p.  SIS,  the  general  charge  and 
the  refused  and  given  charges  are  made 
a  part  of  the  record  proper,  rather  than 
merely  incorporated  in  the  bill  of  excep- 
tions, they  are  not  reviewable.  Pilcher 
V.  Sute  (Ala.  App.),  77  So.  75;  Dempser 
V.   State   (Ala  App.),  72  So.  773. 

Refusal  of  written  charges  required  by 
Acts  1915.  p.  S15.  to  be  made  part  of 
record  proper,  is  not  reviewable,  whcie 
charges  appear  only  in  hill  of  exceptions. 
Carter  v.  SUte  (Ala.  App.),  76  So.  458. 

Charges  appearing  only  in  bill  of  ex- 
ceptions, and  not  in  record  proper,  u 
required  by  law,  are  not  reviewable.  Ha- 
lone  V.  State  (Ala.  App.),  76  So.  469. 

Demurrer.  —  Although  the  judgment 
showed  that  a  demurrer  to  the  complaint 
was  overruled,  where  the  demurrer  ilseU 
was  not  in  the  record  but  appeared  onlj 
in  the  bill  of  exceptions,  the  question) 
sought  to  be  raised  by  it  were  not  pre- 
sented for  review.  Glenn  v.  Prattville,  11 
Ala.  App.  621,  71  So.  75. 

Affidavit.  —  Where  original  affidarii 
charging  a  violation  of  prohibition  laws 
ippeared  only  in  the  bill  of  exceptions 
and  not  in  the  record,  trial  court's  al- 
mce  of  an  amendment  by  inserting 
the  word  "alias"  after  defendant's  name 

lid  not  'be  reviewed  by  court  of  ap-  ' 
peals.  Crawley  v.  State  (Ala.  App.),  n  i 
So.  222. 

§  711.  BiU  of  Excepdona. 

As  to  amendment  or  correction  in  ap- 
pellate court,  see  post,  "Amendment  or 
Correction,"  g  722.  As  to  defects  and 
objections,  see  post.  "Defects  and  Ob- 
jections," §  721.  As  to  presumptions  on  , 
ppeal,  see  post,  "Matters  Shown  by 
Record."  §  750, 

§  Tin.  Necessity. 

§  71t  (1)  In  General 

In  the  absence  of  a  bill  of  exception} 
the    transcript,    a    conviction    will  be 

^rmed  where  no  error  appears  on  th( 
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record.  Long  v.  State  (Ala.).  62  So.  51T; 
Williams  v.  Stale  (Ala.  App.),  77 
HD;  Smyer  v.  State,  1*  Ala.  App,  686,  78 
So.  208;  Franklin  v.  State,  11  Ala.  App. 

30S,   66    So.    875. 

Where  there  is  no  bill  of  exceptions, 
and  nothing  Jn  the  record  to  show  that 
the  proceedings  on  which 
for  a  capital  offense  was  based  were 
regular,  there  is  nothing  to  review  under 
Acts  ISIB.  p.  708.  Smith  v.  SUte  (Ala. 
App,),  7'i   So.   824. 

Where  the  transcript  contained  no  bill 
of  exceptions  and  the  time  tor  filing  bill 
of  exceptions  had  expired,  and  the  rec- 
ord proper  showed  the  judgment  entry, 
etc.,  in  all  respects  regular,  no  reviewa- 
ble question  was  presented.  Gibson  v. 
State  (Ala.  App.),  73  So.  747;  Howard 
*.  State.  181  Ala.  670,  61  So.  804. 

Duty  of  Court  to  Examine  Record. — 
By  statute,  it  is  the  duty  of  the  court 
of  appeals  to  examine  the  record  for 
error  prejudicial  to  appellant,  although 
there  is  no  bill  of  exceptions.  Mitchell 
V.  State  (Ala.  App.),  72  So.  507. 
§   719    <1!^>    Preliminarr    Proceedings. 

A  ruling  on  a  motion  to  quash  the  war- 
rant and  affidavit  is  not  reviewable,  with- 
out a  bill  of  exceptions.     Glover  v.  State, 

11   Ala.   App.   387,  66  So.    877, 

The  court  will  not  review  an  order  ad- 
mitting one  indicted  to  bail,  in  the  ab- 
sence of  bill  of  exceptions  where  the  rec- 
ord appears  to  be  in  all  things  regular. 
Sute  V.  Fuller  (Ala.  App.),  73  So.  125. 
9  71S  <l^a)  Itt<fictment,  Information  and 
Complaint. 

Motion  to  Quash.— Where  the  tran- 
script contains  no  bill  of  exceptions,  rul- 
ing on  accused's  motion  to  quash  is  not 
reviewable.  Mitchell  v.  State  (Ala. 
App.),  73  So.  S07;  Clark  v.  State,  14  Ala. 
App.  633,  72  So.  291;  Weyms  V.  State,  13 
Ala.  App.  297,  69  So.  310. 

Defendant  appealing  on  record  proper 
without  bill  of  exceptions,  overruling  of 
motion  to  quash  indictment,  or  to  quash 
venire  because  true  copy  of  indictment 
was  not  served,  or  overruling  of  objec- 
tions to  being  put  on  trial  because  of 
such  defect  can  not  be  reviewed.  Sager 
V.    State   (Ala.),  76  So.  927. 

Amendment. — An  objection  and  excep- 


tion to  the  court's  action  in  allowing  the 
state  to  amend  an  affidavit  charging  de- 
fendant with  carrying  concealed  weap- 
ons, etc.,  can  not  be  reviewed  without  a 
bill  of  exceptions.  Nelson  r.  State  (Ala. 
App.),  73  So.  SIO,  certiorari  denied  in 
Ex  parte  Nelson  (Ala.),  73  So.  1001. 
§  713   (l^b)    Arraignment  and  Plea. 

The  action  of  the  trial  court  in  strik- 
ing the  defendant's  plea  of  not  guilty 
because  not  filed  in  time  can  not  be  re- 
viewed without  a  bill  of  exceptions.  Mc- 
Gay  V.  State,  183  Ala.  41,  63  So.   70. 

The  ruling  of  the  court  on  the  state's 
motion  to  strike  a  special  plea  is  not  re- 
served for  consideration,  in  the  absence 
of  a  bill  of  exceptions.  Thomas  v.  State 
(Ala.  App.),  78  So.  769. 
§  71S  (S)  Evidence. 

Sufficiency  to  Warrant   Submission   to 
Jury.— Blackwell    v.    SUte,    8    Ala.    App. 
430,  62  So.  1034.     See  the  title  CRIMI- 
NAL LAW,  §  712  (3);  vol.  4,  p.  527. 
§  713  (S)  Matters  Relating  to  Petit  Jurr. 

Accused's  motion  to  quash  the  venire 
will  not  be  reviewed,  in  the  absence  of 
a  bill  of  exceptions.  Anderson  v.  Slate, 
10  Ala.  App.  66,  65  So,  262. 

In  the  absence  of  bill  of  exception, 
the  overruling  of  defendant's  motion, 
made  on  grounds  dehors  the  record 
proper,  to  quash  the  venire  served  on 
him  is  not  presented  for  review.  Ma- 
this  V.  Stale,  9  Ala.  App.  47,  63  So.  737. 
§  713  (4)  Instructions. 

Refusal  to  Charge.— Where  the  tran- 
script on  appeal'  of  a  criminal  case  con- 
tains no  bill  of  exceptions,  the  court's 
refusal  to  give  certain  instructions  will 
not  be  reviewed,  Moran  v.  State  (Ala. 
App.),  73  So.  748;  Yarbrough  v.  Slate 
(Ala.  App.),  73  So.  830;  Jackson  v.  State 
(Ala.  App.),  73  So.  756;  Payne  v.  State, 
10   Ala.   App.   85.   65    So.   362. 

Where  time  for  signing  and  filing  bill 
of  exceptions  has  expired,  and  there  is 
no  bill  of  exceptions  in  the  record,  court  > 
will  not  review  charges  given  and  re- 
fused. Richey  v.  State  (Ala.  App.),  76 
So.  471. 

Refusal  of  special  charges  can  not  be 
reviewed  without  bill  of  exceptions. 
Ward  V.  State  (Ala.  App,),  74  So.  727. 

Bill  of  exceptions  is  necessary   for  re- 
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view  of  refusal  to  defendant  of  the  gen- 
eral affirmative  charge.  Graham  v.  State 
(Ala.  App.),  7S  So.  S3S. 

Sane— PitifHietjr  of  Charge&^-Where 
the  record  fails  to  show  the  preientation 
of  a  bill  of  exceptions  to  the  refusal  of 
charges  requested  by  the  defendant 
within  90  days  after  judgment  and  no- 
tation of  appeal,  the  court  can  not  re- 
view  the  propriety  of  the  charges  re- 
fused. Taylor  v.  State,  14  Ala.  App.  13, 
70  So.  949. 

Same— Absence  of  Onl  Charge.— In 
the  absence  of  a  bill  of  exceptions  and 
the  oral  charge  of  the  court,  the  appel' 
late  court  can  not  review  the  requested 
charges  which  were  refused  to  defend- 
ant. Biles  I'.  State  (Ala.  App.).  78  So. 
320;  Williams  v.  State  (Ala.  App.),  77 
So.  919;  Miller  v.  State  (Ala.  App.),  72 
So.   506. 

Where  no  bill  of  exceptions  has  been 
filed,  and  oral  charge  of  court  is  not 
set  out  in  record,  refusal  of  requested 
written  charges  will  not  be  reviewed. 
Franklin  v.  State  (Ala.  App.),  76  So.  478. 

In  the  absence  of  a  bill  of  exceptions, 
where  the  written  charges  given  and  re- 
fused are  set  out  in  the  transcript  as 
provided  by  Acts  191S,  p.  BIS,  but  not 
the  oral  charge,  the  instructions  will  not 
be  reviewed.  Hester  v.  State  (Ala. 
App.).  73  So.  757. 

On  appeal  from  conviction,  general 
affirmative  charge  on  different  counts  in 
indictment  set  out  in  record  can  not  be 
reviewed  in  absence  of  bill  of  exceptions 
and  oral  charge.  Clements  v.  State  (Ala. 
App.).   73    So.  765. 

Refusal  of  Written  Chargea- On  an 
appeal  on  the  record  proper,  there  be- 
ing no  bill  of  exceptions,  there  can  be 
no  review  of  refusal  of  requested  writ- 
ten charges.  Mack  *.  State  (Ala.),  77 
So.  683;  Hazelwood  v.  State  (Ala.  App.), 
73  So.  827;  Parsons  v.  State  (Ala.  App.), 
73  So.  759;  Paitry  v.  State,  196  Ala.  598. 
72  So.  36;  Mitchell  v.  State  (Ala.  App.), 
78  So.  507. 

Where  the  charge  given  on  the  court's 
own  motion  is  not  set  out  in  the  tran- 
script, as  required  by  Acts  1915,  p.  815, 
and  where  there  is  no  bill  of  exceptions, 
written  requests  to  charge,  refused  to 
defendant,  can  not  be  reviewed.  Canto 
V.  State   (Ala.  App.),  73  So.  826. 


A  general  affirmative  charge  requested 
in  writing  by  defendant  can  not  be  re- 
viewed on  appeal  in  absence  of  bill  of  ex- 
ceptions. Fraiier  v.  State,  14  Ala.  App. 
S65,   71   So.  981. 

On  appeal,  where  transcript  conuini 
no  bill  of  exceptions,  showing  the  tfi- 
dence.  and  appeal  is  on  record  proper, 
court  can  not  review  written  request!  to 
charge  refused  defendant,  such  requetti 
being  for  general  affirmative  charge. 
Clements  v.  SUte  (Ala.  App.),  73  So. 
76S. 

Under  Code  1W7,  §  SSei.— Davis  v. 
Sute.  8  Ala.  App.  147,  62  So.  1027,  cer- 
tiorari denied  in  Ex  parte  Davis,  1S4 
Ala.  26,  63  So.  1010.  See  the  title  CRI-H- 
INAL  LAW,  S  712  (4),  vol.  4,  p.  727. 

While  charges  not  set  out  in  the  bill 
of  exceptions  can  not  be  reviewed,  since 
Code  1907,  g  5364,  makes  all  charges 
given  a  part  of  the  record,  the  snpremt 
court  can  look  to  charges  not  contained 
in  the  bill  of  exceptions  to  determiae 
whether  they  substantially  cover  chargci 
refused.  Wilson  v.  State,  7  Ala.  App. 
134,  61  So.  471. 
i  7»  (4^)  New  Trial. 

In  absence  of  bill  of  exceptions,  over- 
ruling of  motion  for  new  trial  can  not 
be  reviewed.  Mowery  v.  State  (Ala. 
App,),   75   So.   632. 

Under  Acta  IBIB,  p.  Tta.— In  the  ab- 
sence of  a  bill  of  exceptions,  defendant's 
motion  for  a  new  trial  can  not  be  re- 
viewed, notwithstanding  the  authority 
for  such  review  given  by  Acts  1915,  p. 
732.  Hazelwood  v.  State  (Ala.  App.). 
73  So.  827;  Waits  v.  Sute  (Ala.  App.), 
73  So.  76S;  Mitchell  v.  State  (Ala.  App), 
72  So.  507. 

The  denial  of  accused's  motion  for  nt« 
trial  on  grounds  .necessitating  the  ex- 
amination of  the  evidence  can  not  be 
reviewed,  under  Acts  1915.  p.  782,  au- 
thorizing a  review  of  the  ruling  on  such 
motion,  in  the  absence  of  a  bill  of  ex- 
ceptions incorporating  Hie  substance  of 
the  evidence  in  the  record.  Smith  r. 
State  (Ala.  App.),  73  So.  824;  Stass  r. 
State  (Ala.  App.).  73  So.  749. 

Motion  to  Set  Aaide  Verdict  for  Sv- 
priae.- On  appeal,  motion,  shown  in 
transcript,  to  set  aside  conviction  for 
surprise  as  to  testimony  of  witnesses  in- 
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troduced  for  state  can  not  be  reviewed, 
ia  absence  of  bill  of  exceptions.  Hollis 
f.  Slate  (AU.  App.),  73  So.  ?5S. 


i  TIS.  - 


.  Form  and  Content!. 


i  713  (1)  In  G«neraL 

A  bill  o[  exceptions  which  is  only  a 
stenographic  report  of  the  trial  violates 
circuit  court  practice  rule  32  (Code  1907, 
p.  IS36).  and  is  properly  stricken.  Ow- 
ens V.  State,  II  Ala.  App.  309,  66  So.  S92. 

S  718  (t)  SettinK  Forth  Birora  or  Ir- 
regnlaritie*  in  General. 
It  is  not  enough  for  review  that  the 
record  shows  a  motion  was  made  to 
quash  the  indictment;  but  the  bill  of  ex- 
ceptions should  set  out  the  motion. 
Tarpey  v.  State,  B  Ala.  App.  432,  63 
So.  17. 

)  718  (ti4)  Showing  m  to  Examination 
and   Impeachment   of   Witnesses. 

A  bill  of  exceptions  not  showing  that, 
at  the  time  questions  were  permitted  to 
be  asked,  the  examination  of  the  wit- 
ness had  been  concluded,  or  that  ^ny 
one  conferred  with  him  after  he  com- 
menced to  testify,  held  to  show  no  abuse 
of  the  trial  court's  discretion.  Howell  v. 
SUte.  10  Ala.  App.  1,  64  So.  6SS2. 

3  713  <S^a)  Setting  ForA  Errors  or  Ir- 
regularidet  in  Admission  of  Evi- 
dence. 

Accused  can  not,  on  appeal  complain 
of  the  admission  of  testimony,  where  the 
bill  of  exceptions  showed  no  objections 
to  the  question  eliciting  it.  Webb  v. 
State,  11  Ala.  App.   133,  65  So.  B4S. 

Forged  NoM. — Trial  court's  action  in 
admitting  note  alleged  to  have  been 
forged  will  not  be  reviewed  where  note 
is  not  set  out  in  bill  of  exceptions.  King 
V.  State  (Ala.  App.),  75  So.  693. 

S  713  (Si^b)  Setting  Forth  Errors  and 
Irregularittes    in    Exclusion   of    Evi- 

Where  the  refusal  to  exclude  the  evi- 
dence and  direct  a  verdict  for  accused 
is  assigned  as  error,  the  bill  of  excep- 
tions should  set  out  all  the  evidence. 
Boice  V.  State,  10  Ala.  App.  100.  69 
So.  S3. 


3  7U  (3^)  Setting  Forth  Errors  and 
Irregularities  as  to   Instructions. 

In  order  to  have  the  refusal  of  re- 
quested instructions  reviewed,  the  bill  of 
exceptions  need  not  afRrmatively  show 
their  presentation  to  the  court  before 
the  jury  retired.  Murphy  v.  State,  14 
Ala,  App.  78,  71  So.  967. 

A  bill  of  exceptions,  which,  after  set- 
ting out  a  part  of  the  court's  oral  charge, 
stated  that,  "Before  the  jury  retired  de- 
fendant duly  excepted  to  that  portion  of 
the  oral  charge  in  quotations  and  under- 
scored," but  in  which  nothing  purport- 
ing to  be  a '  quotation  from  the  charge 
was  underscored,  leaving  the  subject  of 
the  exception  unidentified,  was  unavail- 
ing. Woods  v.  State,  10  Ala.  App.  96,  64 
So.   508. 

3  713  (4)  Setting  Forth  Objections,  Rul- 
ings, and  Exceptions. 
Where  no  ruling  on  matters  which 
must  be  shown  by  bill  of  exceptions  is 
shown  by  any  recital  in  the  bill  of  excep- 
tions, the  matters  are  not  reviewable. 
Sears  k.   State,    10  Ala.   App.   76,  6S   So. 

300,  certiorari  denied  in  Ex  parte  Sears, 
187   Ala.   672,  65   So.   1034. 

Where  no  exceptions  appear  in  what 
purports  to  be  the  bill  of  exceptions,  no 
rulings  of  the  lower  court  are  presented 
for  review.  Hughes  P.  State,  11  Ala. 
App.  30T,  66  So.  844. 

Instrument  Containing  No  Bxceptunu. 
— Blackwell  v.  State,  8  Ala.  App.  430.  62 
So.  1034.  See  the  title  CRIMINAL, 
LAW.   I   713   (4).  vol.   4.  p.  538. 

Correcting  Uinute  Entries  Nunc  Pro 
Tunc. — When  the  bill  of  exceptions  does 
not  show  the  reservation  of' an  excep- 
tion to  a  ruling  to  correct  nunc  pro  tunc 
minute  entries,  the  court's  action  is  not 
reviewable,  Lewis  v.  State,  10  Ala.  App. 
31.  64  So.  537. 

Admitting  Petitioner  to  Bail.— Stale  v. 
Carter,  7  Ala.  App.  1.  60  So.  941.  See 
the  title  CRIMINAL  LAW.  S  713  (4), 
vol.   4,  p.   529. 

Refusal  to  Strike  Out  Testimony.  — 
Smith   V.    State,   7   AU.    App,    95,  62    So. 

301.  See  the  title  CRIMINAL  LAW,  g 
713   (4).  vol.   4.  p,   538. 

Remark  of  Witneu  Used  by  Solicitor. 
— Gibson  V.  State,  8  Ala.  App.  56,  62  So. 
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89B.     See  the  title  CRIMINAL  LAW,  § 

713   (4).  vol.  4,  p.  528. 

3  713  (9)  CoDitruction  of  Bill. 

A  bill  ol  exceptions  is  construed  most 
strongly   against   the   appellant.      Daven- 
port V.   State   (Ala.   App.),  73  So.  209, 
g  714.  S«ttlemeot,  SigniiiK,  and  Fil- 

§  714  (H)  In  General. 

Accused  who  submits  his  case  on  ap- 
peal on  the  merits  alone  thereby  aban- 
dons a  motion  to  establish  a  bill  of  ex- 
ceptions, and  is  presumed  to  have  ac- 
cepted the  bill  of  exceptions  in  the  record, 
Curtis  V.  State.  9  Ala.  App.  36,  63  So.  745, 

I  714  <«)  Settlement,  Allomnce,  or  Fil< 

ing  after  Term, 

Where  the  time  allowed  tor  present- 
ing a  bill  of  exceptions  for  approval  and 
signing  expired  before  the  call  of  th« 
division  to  which  the  case  belonged,  and 
no  cause  was  shown  for  failure  to  pros- 
ecute the  appeal,  the  bill  will  be  dis- 
missed on  motion.  Avery  i'.  State,  13 
Ala.  App.  277,  69  So.  255. 
S   714   (S)    Time   Preacribed   or  AUowed. 

Date  from  Which  to  Compute  80 
D"y«-— The  entry  of  judgment  referred 
to  in  Code  190T,  §  3019.  as  fixing  the 
time  from  which  to  compute  the  90  days 
within  which  the  bill  of  exceptions  is  to 
be  presented  is  the  judgment  from  which 
an  appeal  is  authorized,  which,  under  | 
6244,  is  the  judgment  of  conviction. 
Harper  v.  State,  13  Ala.  App.  47,  69  So. 
302. 

The  date  of  judgment  of  conviction, 
and  not  of  pronouncement  of  sentence, 
governs  in'  fixing  the  90  days  from  ren- 
dition of  judgment,  in  which  to  present 
the  bill  of  exceptions.  Corbin  v.  State 
(Ala.   App.),  72   So.  505. 

Failure  to  Present  within  SO  Days.— 
In  criminal  case,  bill  of  exceptions,  not 
presented  to  trial  judge  for  signature 
within  90  days  required  by  law,  will  be 
stricken  on  motion.  Hearil  t.  State 
(Ala.  App.),  74  So.  395:  Owens  v.  State. 

II  Ala.  App.  n09,  66  So.  852;   Powell  v. 
State  (Ala.  .^pp.),  62  So.  897. 

Under  Code  1907.  §  3019.  which  pro- 
vides that  a  bill  of  exceptions  shall  be 
presented   within   90  days  from  the   day 


on  which  judgment  ia  rendered,  a  bill 
presented  91  days  after  the  judgment 
will  be  stricken.  McGay  v.  State.  IBJ 
Ala.  41,  63  So.  70,  following  McOllisIer 
V.    State,  183  Ala.  8,  62   So.    767. 

Under  Code  1B07,  g  3019,  where  judg- 
ment  was  rendered  and  entered  October 
21,  1914,  though  sentence  was  not  im- 
posed until  October  24th,  bill  of  excep- 
tions not  presented  to  the  trial  judge 
until  January  22,  1915,  must  be  stricken. 
Lewis  V.  State,  194  Ala.  1,  69  So.  913. 

Where  a  judgment  of  conviction  was 
rendered  on  February  14th  and  the  bill 
of  exceptions  was  first  presented  to  the 
judge  on  June  21st.  it  was  not  presented 
within  the  90  days  from  the  date  of 
judgment  entry,  as  required  by  Code 
190T.  S  3019,  so  that  accused's  motion  to 
establish  a  bill  of  exceptions  will  be  de- 
nied, though  defendant  confessed  judg- 
ment for  the  fine  and  costs  on  February 
23d.      Ramey  v.    State,   9    Ala,    App.  91, 

64    So.    168. 

g  714  <4)  Compliance  with  Reqniremeatt 
as  to  Time. 

Preaenution  on  Ninetietb  Day.— A  mo- 
tion to  dismiss  the  bill  of  exceptions  on 
the  ground  that  it  was  not  presented 
within  the  time  allowed  by  Code  190T, 
§  3019,  will  be  overruled,  where  it  ap- 
pears that  presentation  was  made  on  the 
ninetieth  day.  Keeble  v.  State,  14  .Mi. 
App.  31,  70  So.  971. 

Presunqition  of  Presentation  on  DiK 
of  Signing. — The  bill  of  exceptions,  not 
showing  when  it  was  presented  to  the 
trial  court,  will  be  treated  as  presented 
on  the  day  it  was  signed,  and  so  will  be 
stricken;  that  day,  though  within  the 
time  for  signing,  not  being  within  the 
time  for  presentation.  Busby  i'.  Stale, 
10  Ala.  App.  183,  65  So.  307. 

Absence  of  Judge.— Under  Gen.  Acts 
1915,  p.  Bia,  providing  that  appellant's 
bill  of  exceptions  may,  in  the  absence 
of  the  trial  judge  from  the  county,  be 
tiled  with  the  clerk  within  90  days  from 
the  entry  of  judgment,  a  bill,  so  filed 
after  91  days  had  expired  since  such  en- 
try, will  be  stricken.  Scott  v.  Sute 
(Ala.  App.).  77  So.  937. 

Proof  that  the  trial  judge  was  out  of 
the  state  during  the  last  30  days  of  the 
time  appellant  had   to  establish  his  l>ill 
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of  exceptions,  without  evidence  that  the 
bill  was  in  existence  within  90  days  from 
the  day  on  which  judgment  was  en- 
tered, held  insufficient  to  confer  juris' 
diction  on  the  appellate  court  to  estab- 
tisb  [he  bill  under  Code  1907,  gg  301», 
iOSi.  Crane  v.  State,  10  Ala.  App.  83, 
6S  So.  301. 
S  714  (e)  Signature  by  Trial  Jodge. 

Bill  of  exceptions  without  indorsement 
by  trial  judge  that  it  was  presented  to 
him,  or  was  correct,  is  insufHcient,  in 
view  oE  Code  1907,  g  3019,  requiring 
judge's  signature  to  establish  verity  of 
bill.  Grace  v.  State  (Ala.  App.).  77  So. 
B7B. 

Under  Code  1907.  g  3019,  where  what 
purports  to  -be  bill  of  exceptions  was  pre- 
sented within  time  prescribed  by  law,  and 
indorsed  by  trial  judge,  but  was  n^ver 
signed  by  him  at  any  time,  it  must  be 
stricken  on  request  of  state.  Waddell  v. 
State  (Ala.  App.).  74  So.  786. 

Signature  by  State  Solicitor  on  Death 
of  Trial  Judge.— Graves  v.  State,  178 
Ala.  1.  59  So.  5S4.  See  the  title  CRIM< 
INAL  LAW.  g  71*  (6),  vol.  4.  p.  532. 

Refusal  to  Sign  Because  Term  Had 
Expired.— Fulton  v.  State.  6  Ala.  App. 
257.  (12  So.  959.  See  the  title  CRIMI- 
NAL LAW,   §   714   (6),  vol.   4.  p.   532. 

EitabUshment — Construction  of  Stat- 
ute.—Code  1907,  g  3021,  authorizes  the 
establishment  of  a  bill  of  exceptions  in 
the  court  of  appeals  only  when  a  proper 
bill  has  been  duly  and' seasonably  pre- 
sented to  the  trial  judge  and  he  has 
failed  or  refused  to  sign  it.  Crane  v. 
Sute.  10  Ala.  App.  82.  6S  So.  301. 

Same — Dealt)  of  Judge  without  ^gn- 
ing. — Bill  of  exceptions  presented  to 
presiding  judge,  who  died  without  hav- 
ing signed  it  as  such,  established  as  bill 
of  exceptions  on  motion.  Brindley  v. 
State,  193  Ala.  43.  69  So.  536. 
§  7U   (7)  Service. 

Sufficiency  of  Service  by  HaiL — Cleg- 
horn  i/.  State,  8  Ala.  App.  27S,  63  So. 
329.     Sec  the  title  CRIMINAL  LAW,  g 

714    (7),    vol.    4.   p.    533. 

Sufficiency  of  Unsworn  Certificate  of 
Appellant's  Attorney.— Cleghorn  v.  State. 
B  Ala.  App.  27S.  63  So.  339.  See  the  title 
CRIMINAL  LAW.  g  714   (7),  vol.  4,  p. 


§  71B.  ^—  Scop«  and  Sufficiency. 

As  to  amendment  or  correction  of  rec- 
ord, see  post,  "Amendment  or  Correc- 
tion," g  723.  As  to  form  and  contents, 
see  ante,  "Form  and  Contents,"  g  713. 
As  to  settlement,  signing,  or  filing,  sec 
ante.  "Settlement,  Signing,  and  Filing," 
g  714. 

On  appeal  from  conviction  of  crime, 
where  the  bill  of  exceptions  to  the 
court's  oral  charge  recited  that  they 
were  "duly"  reserved,  and  that  the  court, 
after  the  reservation,  made  changes  in 
its  oral  charge  and  continued  to  charge 
the  jury,  and  that  the  exceptions  were 
duly  reserved  as  the  charge  was  being 
given,  such  bill  sufficiently  indicated  that 
the  exceptions  were  taken  in  proper  time 
before  the  jury  retired  and  before  the 
charge    was    given.      Wade    v.    State,    14 

Ala.    App.    130,   73    So.    366. 

The  bill  of  exceptions  held  not  to 
show  error,  not  showing  that  a  question 
as  to  witness'  testimony  on  the  prelim- 
inary hearing  was  answertd,  or  what  the 
testimony  was,  or  that  it  was  read  in 
evidence,  but  merely  that  the  state  of- 
fered it.  Bradley  v.  State,  11  Ala.  App. 
339,  «6  So.  B20. 

Coiutniction  of  Statement.  —  A  state- 
ment in  the  bill  of  exceptions  to  the 
charge  of  the  court,  which  did  not  set 
out  the  charge,  that  the  court  defined 
and  explained  to  the  jury  the  law  of 
self-defense,  means  that  the  court  cor- 
rectly defined  and  explained  that  law. 
Reeves  v.  State,  13  Ala.  App.  1,  68  So. 
569. 

Burden  of  Showing  Error. — Johnson  v. 
State,  8   Ala.   App.   14,  63   So.  450.     See 
the  title  CRIMINAL  LAW,  g   715,  vol. 
4,   p.    534. 
g  716.  Effect  of  Failure  to  Hake. 

See   post,   "Affirmance,"   g   786. 

There  being  no  bill  of  exceptions  and 
no  error  of  reversible  nature  appearing 
in  the  record,  judgment  of  conviction 
will  be  affirmed.  Henry  v.  State  (Ala. 
App.),  77  So.  969;  Abrams  r.  State  (Ala. 
App.).  75  So.  706;  Steele  v.  State  (Ala. 
App.).  75  So.  628;  Williams  v.  State,  191 
Ala.  673,  87  So.  981;  Davis  i:  State.  11 
Ala.  App.  679,  66  So.  913;  Webb  V.  Sute, 
11  Ala.  App.  306.  66  So.  870;  Clay  v. 
State,  10  Ala.  App.  663.  63  So.  774. 
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Faihire  to  PrcKitt  widiin  Required 
Time.— Where  bill  of  exceptions  has 
been  stricken  because  not  presented  to 
trial  judge  or  clerk  within  the  time  re- 
quired by  law  and  no  reversible  error 
appears  in  the  record  proper,  a  judgment 
of  conviction  will  be  affirmed.  Scott  v. 
State   (Ala.  App.),  77  So.  937. 

A  record  proper  showing  a  regular 
conviction  on  an  indictment  charging 
the  offense  for  which  defendant  was 
convicted,  but  containing  no  bills  of  ex- 
ceptions, after  the  expiration  of  the  time 
for  filing  such  bills,  presented  no  error 
requiring  reversal.  Douglas  v.  State,  14 
Ala.  App.  663,  71  So.  614. 

Where  the  time  for  presenting  and 
signing  a  bill  of  exceptions  haJ  expired 
before  the  submission  of  the  cause,  and 
no  reason  was  shown  for  not  having  the 
record  filed,  the  attorney  general's  mo- 
tion to  dismiss  the  appeal  would  be 
granted.  Kennamer  v.  State,  14  Ala. 
App.  66S,  71  So.  981. 

$  717. Striking  Out. 

Where  the  record  does  not  show  that 
the  bill  of  exceptions  was  presented  and 
signed  within  the  time  allowed  by  Code 
1907,  S  3019,  the  bill  will  be  stricken  on 
motion.  Cochran  v.  Anniston  (Ala. 
App.),  68  So.  S44;  Morris  v.  State,  13 
Ala.  App.  676,  69  So.  303;  Collins  v. 
SUte,  14  Ala.  App.  S4,  70  So.  99Sj  Mc- 
Ollister  V.  State,  183  Ala.  8,  68  So,  767; 
Conrad  v.  State.  9  Ala.  App.  866,  62  So. 
994;  McCutcheon  v.  State,  9  Ala.  App. 
670,  62  So.  1030. 

Where  time  for  filing  bill  of  exceptions 
has  passed,  attorney  general's  motion 
to  dismiss  will  be  granted.  Smith  v. 
Slate  (Ala,  App.),  75  So.  629;  Forbus  v. 
State   (Ala.  App.),  75  So.  832. 

Preaented  81  Days  after  Judgment— 
Under  Code  1907,  §  3019,  a  bill  of  ex- 
ceptions presented  91  days  after  the  en- 
try of  the  judgment  will  be  stricken  on 
motion.  Johnson  v.  State,  10  Ala.  App. 
667,  63  So.  13;  Pierce  v.  State,  8  Ala. 
App.  339,  63  So.  33;  Harper  v.  State,  13 
Ala.  App.  47,  69  So.  302. 

Preaented  M  Daya  alter  JOdgment.— 
Young  V.  State,  8  Ala.  App.  343,  62  So. 
1014.  See  the  title  CRIMINAL  LAW. 
S  717,  vol.  4,  p.  S34. 


§§  716-719S4 

Applicability  of  Code  1907,  S  »M;  te 
Bill  Not  Presented.— Code  1907,  S  3010, 
declaring  that  appellate  court  may  )trik« 
a  bill  of  exceptions  from  the  record  be- 
cause not  signed  within  the  time  required 
by  law,  has  no  application  when  the 
bill  is  not  presented  within  the  90  days 
allowed  therefor.  Harper  e.  State,  11 
Ala.  App.  47.  69  So.  302. 
3  719.  Tranacript  or  Return. 

As  to  transmission  and  tiling,  see  post, 
"Transmission  and   Filing,"   S  720. 

Where  no  questions  were  raised  as  to 
the  power  of  the  court  to  try  the  c»se 
at  the  term  or  the  lawful  organization 
of  the  grand  jury,  the  failure  of  the 
transcript  on  appeal  to  show  the  orgioi- 
zation  of  the  court  at  the  trial  term  and 
the  organisation  of  the  grand  jury  find- 
ing'the  indictment,  was  immaterial  nn- 
der  Supreme  Court  rules  (175  Ala. 
xxviii,  57  South,  vi.  61  Soith.  ni). 
Washington  v.  State.  188  Ala,  101,  U 
So.  34. 

Form  and  Contents.- Under  Act  Sept 
23,-  191S  (Acts  1915,  p.  81S),  as  to  set- 
ting out  charges  in  the  transcript,  an 
oral  charge  should  be  set  out  entire  in 
the  tran;cript.  Chappell  v.  State  (.^U. 
App.),  73  So.   134. 

Under  Acts  1915,  p.  BIS,  where  tran- 
script fails  to  set  out  general  charge  or 
written  charges  given  at  request  of  de- 
fendant, the  court  will  not  consider  re- 
fused charges.  De  Bardeleben  v.  State 
(Ala,  App.),  75  So.  639. 

Original  Papers.  —  Under  Supreme 
Court  rule  of  practice  24  (Code  1907,  p. 
1511).  authorizing  transmission  of  orig- 
inal papers  -to  the  supreme  court,  6>t 
trial  court  may  transmit  an  original  in- 
dictment to  the  court  of  appeals  for  in- 
spection. Brown  v.  State  (Ala.  App.), 
7*  So.  733. 

S  7191^.  Authentication  and  CertificatiaL 


'. — A  recital  in  the  certificate 
of  appeal  as  to  the  statement  for  appeal 
in  substantially  the  words  of  Supreme 
Court  rule  43  (61  South,  viii)  shows  suf- 
ficient compliance  with  the  rule.  Hit- 
key  V.  State,  13  Ala.  App.  203,  68  So. 
699. 

Where     the     transcript     contained    do 
certificate  of  the  clerk  that  it  was  a  con- 
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plete  transcript  of  all  the  proceedings,  aa 
required  by  Code  1907,  §  2848,  nor  a 
lilicate  of  its  correctness,  the  appeal  will 
be    dismissed.      Davis   v.    State,   13    Ala. 
App.  309,  69   So.  33S. 
S  790.  Tnuumisston  and  Piling. 

An  appeal  will  be  dismissed  on  fail- 
ure to  file  the  record.  Cameron  v.  State, 
13  Ala.  App.   678,  69   So.   400. 

Failure  to  FUe  in  Time.— Where  cer- 
tificate of  appeal  was  filed  February  80th 
aad  transcript  had  not  been  tiled  on  No- 
vember 2Sth,  motion  to  affirm  held  to 
be  granted.  Hester  v.  SUte,  14  Ala. 
App.  661,  TO  So.  966;  Spigner  v.  State, 
T  Ala.  App.  659,  60  So.  737.  See  the  ti- 
tle CRIMINAL  LAW,  g  720,  vol.  4,  p. 
S3S. 

Where  judgment  of  conviction  was 
rendered  April  10,  1914,  an  appeal  was 
Uken  April  llth,  and  the  certificate  filed 
April  15th,  no  transcript  having  been 
filed,  motion  at  the  November  term. 
1914,  to  dismiss,  will  be  granted.  Prid- 
gin  V.  State,  13  Ala.  App.  677.  69  So.  399. 
Where  the  certificate  showed  that  an 
ippeal  was  taken  a  few  days  before  it 
was  filed  and  it  was  not  perfected  by 
the  tiling  of  a  transcript,  the  appeal  will 
be  dismissed  six  months  thereafter  for 
failure  to  prosecute.  Mitchell  v.  State, 
13  Ala.  App.  6T8,  68  So.  399. 

Where  a  jtMlgment  of  conviction  was 
rendered  at  the  spring  term  of  1914, 
from  which  defendant  appealed  on  June 
!3.  1914.  without  filing  a  transcript,  a 
motion  to  dismiss  in  June,  1915,  will  be 
granted  for  failure  to  prosecute  it, 
Trautwine  v.  State,  13  Ala.  App.  677,  69 
So.  399;  Fruett  v.  State,  13  Ala.  App. 
679.  eg  So.  400. 

Same  —  Compliance  with  Rules  of 
Court— Campbell  v.  SUte,  182  Ala.  IB, 
63  So.  57.  Sec  the  title  CRIMINAL 
LAW,  g  720,  vol.  4.  p.  535. 

Failure  of  cleA  to  file  record  in  the 
court  of  appeals  till  some  weeks  after  It 
was  due  held  not  to  require  dismissal 
of  accused's  appeal,  where  it  was  filed 
long  before  the  next  call  of  the  calen- 
dar for  the  division  to  which  the  case 
belonged.  White  v.  State,  12  Ala.  App. 
160.  68  So.  531. 

One  Day**  Delay  Due  to  Illnesi  of 
ComucL — A    motion    to   dismiss    for   de- 
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lay  of  one  day  in  filing  transcript  will 
be  overruled,  where  it  appears  that  the 
delay  was  due  to  serious  illness  of  coun- 
sel for  accused.  Keeble  v.  State,  14  Ala. 
App.  31,  70  So.  971. 
§  7*1.  Defects  and  Objectiona. 

Court  Not  Organiaed  Purtnant  to 
Law.— Bojveo  v.  SUte,  9  Ala.  App.  664, 
63  So.  994.  See  the  title  CRIMINAL 
LAW,  §  721  (1),  vol.  4,  p.  535. 

Where  the  record  on  appeal  is  defect- 
ive for  failure  to  show  the  organization 
of  the  court  at  the  trial  term  and  the 
organization  of  the  grand  jury  indicting 
accused,  his  appeal  from  a  conviction 
must  be  dismissed.  Washington  v.  State, 
188  Ala.  101,  66  So.  34. 
§  TH.  Amendment  or  Correction. 


Where  a  bill  of  exceptions  allowed 
and  signed  by  the  trial  judge  is  incor- 
rect, the  remedy  is  to  reject  the  bill  and 
proceed  by  motion  in  the  appellate  court 
to  establish  a  correct  one.  Collins  v. 
State,  14  Ala.  App.  54,  TO  So.  995. 
§  7Sa  (1)  Defects  Amendable. 

Hatters  Relating  to  Jury.— Redman  v. 
State,  8  Ala.  App.  40B,  62  So.  992;  Ward 
V.  Sute,  8  Ala.  App.  185,  62  So.  993. 
See  the  title  CRIMINAL  LAW,  §  73S 
(1),  vol.  4,  p.  S36. 
§  7tt  <4)  Certiorari  to  Bring  up  Record. 

Right  to  Writ— Clark  v.  State,  8  Ala. 
App.  105,  ea  So.  987.  See  the  title 
CRIMINAL  LAW,  §  732   (4),  vol.  4.  p. 

8. 

Same — After  SMMnission  and  Dianii»- 
>al  <A  AppeaL— Clark  v.  State,  8  Ala. 
App.  105,  62  So.  987.  See  the  title 
CRIMINAL  LAW,  5  723  (4^,  vol.  4,  p. 
538. 

Defecta  Known  to  Defendant 
before  Submission. — Accused  is  not  en- 
itled,  as  matter  of  right,  on  an  applica- 
tion for  rehearing,  to  a  writ  of  certiorari 
correct  defects  in  the  record  in  a 
il  case,  where  he  knew  of  such 
defects  before  submission  of  the  case 
to  the  appellate  court.  Cochran  v.  An- 
niston  (Ala.  App.),  68  So.  544. 

Compliance  by  CImIe. — Where  certio- 
rari   issued     commanding     the    ^lerk     to 
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■end  up  a  duly  lu  then  tic  ate  d  copy  of  the 
judgment  entry,  it  wa*  not  complied 
with  by  a  certificate  reciting  a  portion 
of  the  judgment  entry,  though  that  por- 
tion was  the  part  to  secure  which  the 
writ  was  issued.  Edmonds  v.  State  (Ala. 
App.),  15  So.  873. 
S  7S3.  ConcluuTeneti  and  Effect. 
I  7tS  (1)  Concloaiveneu  of  Record  in 
General 

When  the  sUtements  in  a  bill  of  ex- 
ceptions conflict  with  matters  shown 
by,  and  properly  a  part  of.  the  record 
proper,  the  latter  prevails  over  the  for- 
mer. McDaniel  v.  Slate.  10  Ala.  App. 
79,  64  So.  641. 

Verdict.— The  recital  of  the  verdict  in 
the    judgment     is    prima     facie    correct, 
-    though  varying  from  the  written  verdict 
found   in   the    papers;    the    regular   judg- 
ment  recitals   importing  verity,   and    be- 
ing   conclusive.      McDaniel    r.    State.    10 
Ala.  App.  79,  64  So.  641. 
S    7Sa    {2%)    ConclusiveiMH    of    Bill    of 
Exceptions,    Case   or    Statement     of 
Facts. 

That  a  bill  of  exceptions  concludes 
with  the  statement  that  all  the  evidence 
is  set  out  is  not  controlling  when  the 
bill  on  its  face  shows  that  all  the  evi- 
dence is  not  set  out.  Thornhill  v.  State, 
14  Ala.  App.  647,  12  So.  297. 
S  7H.  Impeaching  or  Contndictinc. 

When  a  bill  of  exceptions  \i  presented 
to  the  trial  judge  within  the  statutory 
period,  as  shown  by  the  record,  and  is 
signed  within  such  period,  a«  appears 
by  the  record,  it  is  a  part  of  the  record, 
which,  as  certified,  imports  absolute  ver- 
ity and  can  not  be  impeached  by  an  af* 
fidavit.  Collins  v.  State.  14  Ala.  App.  54. 
70  So.  995.  ^ 
§  7U.  Queatioiu  Preaented  for  Review. 

As  to  effect  of  striking  out  bill  of  ex- 
ceptions, see  ante,  "Striking  Out."  S  717. 
As  to  necessity  of  bill  of  exceptions,  see 
ante,  "Necessity,"  §  712.  As  to  pre- 
sumptions as  to  facts  or  evidence  not 
shown  by  record,  see  post,  "Facts  or 
Proceedings  Not  Shown  by  Record,"  S 
751. 
I  7S6.  In  General. 

It  i>  improper  for  peraons  to  addreta 
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letters  to  the  court  on  appeal,  asking  for 
.1  of  a  case  on  the  ground  that 
^d  had  not  had  a  square  deal  od 
his  trial;  they  basing  their  asseriion  oa 
mere  hearsay.  Curtis  v.  State,  9  .Ala. 
App.   36,   63   So.   745. 

Limitation  by  Scope  of  Kecord.  — 
Where  the  record  contains  no  bill  of  h- 
ceptions,  and  the  order  of  the  judge  to 
the  clerk  states  that  no  bill  was  pre- 
sented within  the  time  required  by  lavr, 
only  the  record  proper  is  presented  for 
review.  Minden  v.  Sute,  14  Ala.  .App. 
6SS.  70  So.  196. 

If  the  bill  of  exceptions  was  presented 
more  than  90  days  after  rendition  of 
judgment,  but  within  90  days  from  the 
overruling  of  a  motion  for  new  trial,  ii 
would  only  present  for  review  the  ac- 
tion of  the  court  in  overruling  the  mo- 
tion for  new  trial,  if  such  action  were 
reviewable,  Ramey  v.  Stale,  9  Ala.  .\pp. 
51,    64    So.    168. 

Effect  of  Omitting  Evidence.— On  cer- 
tiorari, where  evidence  is  not  before  this 
court,  decision  of  court  of  appeals,  re- 
versing judgment  of  conviction  for  giv- 
ing of  an  instruction,  will  not  be  dis- 
turbed. Ex  parte  State  (Ala.),  Te  So. 
568. 
§  7*7.  Preliminarr  Proceeding*. 

Selections  and  Impaneling  of  Jniy.— 
The  overruling  of  objectiotis  to  the  ve- 
nire of  jurors  can  not  be  reviewed  where 
the  record  does  not  show  that  there 
was  any  evidence  before  the  trial  conrt 
of  the  existence  of  any  ground  stated  tn 
defendant's  motion  to  quash.  Price  t'. 
State.  10  Ala.  App.  67,  65   So.  308. 

Where  record  does  not  disclose  that 
evidence  was  offered  in  support  of  de- 
fendant's motion  to  quash  venire,  or  in 
support  of  his  objection  to  overruling  of 
motion,  court  of  appeals  will  not  review 
ruling.  McMillan  v.  State  (Ala.  App.). 
75  So.  824. 
§  7S8.  Indictment  and  Pleas. 

Allowance  of  Amendment  —  Where 
the  judgment  entry  showed  that  defend- 
ant, in  prosecution  for  violation  of  pro- 
hibition law,  objected  and  excepted  to 
allowance  of  amendment  to  complaint, 
but  the  amendment  was  not  set  out  in 
the    record,   its   allowance    could    not  be 
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reviewed.     Ogden  v.   State    (Ala.    App.), 

72   So.   587. 

Overruling  Motion  to  Require  Elec- 
tion.— The  record,  showing  but  one  in- 
dictmeat  containing  only  a  single  count, 
shows  no  error  in  overruling  motion  to 
require  state  to  elect  "which  count 
•  •  •  it  would  rely  on  tor  coi 
lion."  Mason  v.  State  (Ala.  App),  78 
So.  321. 

Strildnc     Parts     of     Special     Pleas. 
Where  defendant   filed    special    pleas 
which  issue  was   joined,    but   oiTered 
evidence    in    support    thereof,    the    court 
ol  appeals  could  not  determine  whether 
the  trial  court  erred   in  striking  cei 
parts  of    such   pleas,   where    neither   the 
record  proper  nor  the  bill  of  exceptions 
disclosed     the     part     stricken.      Lacy    v. 
SUte,  13  Ala.  App.  267.  69  So.  244.  judg- 
■nent  affirmed  in  £x  parte  Lacy,  195  Ala. 
888.  70   So.   B72. 

Plea  in  Abatement.— Alleged  error  in 
failure  to  dispose  of  defendant's  plea  in 
abatement  held  not  presented  by  the  rec- 
ord containing  only  a  recital  that  plea 
was  made  with  no  showing  that  it  was 
insisted  upon,  and  hence  the  matter  was 
not  reviewable.  De  Wyre  i^.  State,  190 
Ala  1,  87  So.  577. 

Former  Jeopardy.— Where  the  mo 
to  strike  the  plea  of  former  jeopardy 
and  the  court's  ruling  thereon  do  not 
appear  in  the  bill  of  exceptions,  such 
ruling  is  not  presented  for  review.  Sav- 
age V.  State,  12  Ala.  App.  ne,  6B  So.  488, 
Ruling  on  Motion  to  Qtush  ladict- 
racnt. — The  trial  court's  ruling  on  a  mo- 
tion to  quash  the  indictment,  not  shown 
by  a  judgment  entry  set  out  in  the  rec- 
ord, but  only  by  recitals  contained  in 
the  bill  of  exceptions,  can  not  be  re- 
viewed. Wise  V.  State,  11  Ala.  App.  72, 
CS  So.  128. 

Overruling  Motion  to  Quash  Affidavit. 
— Where  the  judgment  entry  showed 
the  overruling  of  defendant's  motion  to 
quash  an  affidavit  charging  his  violation 
of  the  prohibition  law,  but  the  record 
nowhere  showed  the  grounds  of  the 
motion,  no  question  was  presented  for 
review  in  such  particular.  Ogden  v. 
State  (Ala.  App.),  72  So.  587. 
i  7S8.  ■^—  Venue  or  Change  of  Venue. 
Under  circuit  court  rule  35    (175   Ala. 


xxi).  the  circuit  court  would  not  be  put 
in  error  for  refusing  the  affirmative 
charge,  where  the  record  did  not  affirm- 
atively show  that  the  prosecution's  fail- 
ure to  prove  venue  was  brought  to  the 
court's  attention  before  the  argument 
was  concluded,  or  at  any  time.  Jones 
r.  State,  13  Ala.  App.  10,  88  So.  680. 

§    TSB;^.   Conthiuance   or    Refusal 

Thereof. 

The  denial  of  a  continuance  for  the 
absence  of  witnesses  can  not  be  re- 
viewed without  a  showing  as  to  what 
they  would  testify.  Brand  v.  State,  13 
Ala.    App.   380,   69   So.    379. 

§  730.  Conduct  of  Trial  in  GeneraL 

§  730  (1)  In  General. 

Where  the  record  on  appeal  did  not 
show  that  questions  to  which  objections 
were  overruled  were  answered,  there  is 
no  error  reviewable  by  an  appellate  tri- 
bunal. Gravett  v.  State,  11  Ala.  App. 
211,  65  So.  850. 

Where  the  record  did  not  show  that 
the  court  acted  upon  the  motion  of  the 
state's  solicitor  to  exclude  competent 
evidence,  there  is  nothing  for  review. 
James  v.  State,  12  Ala.  A-pp.  16,  67  So. 
773. 

§    730    (S)    Argument    and    Condnci   of 
Counsel. 

Error  can  not  be  predicated  on  limi- 
tation of  arguments  where  the  record 
(ails  to  show  that  counsel  for  accused 
consumed  the  entire  time  allotted.  N'ew- 
som  V.  State  (Ala.  App.),  72  So.  579, 
certiorari  denied  in  Ex  parte  Newsom 
(Ala.),  73  So.  1001. 
§  731.  Admissibility  of  Evidence. 

As   to    necessity  of  bill  of  exceptions, 

■e  ante,  "Evidence,"  §   712   (2). 

781  (1)  In  General. 

Error  can  not  be  predicated  upon  the 

asking    of    a    question    which    the    record 

fails  to  show  was  asked  and  objected  to 

excepted     to.     Wilson  v.    State,    1B5 

Ala,  675.  71   So,  115, 

§  731  (S)  Necessity  of  Setting  Forth  Evi- 
dence Excluded. 

Paper— Ruhng  of  trial  court  exclud- 
ing from  evidence  a  paper  not  set  out  in 
the  bill  of  exceptions,  reciting  that   the 


Diomzeaov  Google 


Ckiuinal  Law 


§§  731  (2)-732  (2) 


paper  was  offered  by  accused  and  an  ex- 
ception reserved  to  its  exclusion,  is  not 
reviewable.  Farrior  v.  State,  12  Ala. 
App.  133,  87  So.  133. 

Answer  to  Question  Objected  to.— A 
conviction  of  manslaushter  will  not  be 
reversed  for  refusal  to  permit  defend- 
ant's witness  to  answer  questions,  where 
it  is  not  shown  what  the  answer  would 
have  been.  Randall  v.  State,  14  Ala. 
App.  122,  72  So.  314. 

Under  Supreme  Court  rule  No.  45  (61 
So.  ix),  where  solicitor  objected  to 
question  to  witness  on  cross-examina- 
tion, and  court  sustained  objection,  there 
being  no  showing  as  to  what  witness 
would  have  answered,  court's  action  was 
not  reversible  error.  Malone  v.  State 
(Ala.   App.),  70  So.  4S9. 

Under  Supreme  Court  rule  49  (ITS 
Ala.  xxi,  SI  So.  ix),  prohibiting  re- 
versal, except  for  error  probably  inju- 
riously affecting  accused,  accused  may 
not  complain  of  sustaining  of  objection 
to  question  asked  a  witness,  without 
showing  what  the  witness  would  have 
testified  to.  Bone  v.  State,  13  Ala.  App. 
6,  68  So.  TOa. 

Purpose  of  Testimony  and  Expected 
Answer. — Rulings  of  the  court  rejecting 
testimony  can  not  be  reviewed  when  the 
object  or  the  purpose  of  the  testimony  is 
not  set  out  or  the  expected  answer  does 
not  appear.  Lee  v.  State  (Ala.  App.), 
TS  So.  2B2. 

S  781  (3)  Necessity  of  Betting  Forth  Evi- 
dence Admitted. 

In  the  absence  of  a  showing  as  to  what 
would  have  been  the  answer,  the  exclusion 
of  a  question  to  a  witness  can  not  be 
held  erroneous.  Autrey  v.  State,  190  Ala. 
10,  67  So.  23T. 

That  the  overruling  of  an  objection  to 
a  question  may  be  complained  of,  it  should 
be  shown  that  it  was  answered.  McCon- 
nell  V.  State,  13  Ala.  App.  79,  «9  So.  333; 
Hoore  v.  State,  10  Ala.  App.  179,  64  So. 
520. 

§  791  <t)  Necessity  of  Setting  Forth  All 
the  Evidence. 

Alleged  error  in  excluding  defendant's 
testimony  to  an  exculpatory  statement 
made  by  deceased  to  him  "just  after  the 
shooting"  could  not  be  sustained,  where 


the  bill  of  exceptions  did  not  purport  ts 
set  out  all  the  evidence  and  did  net  show 
that  the  statement  was  part  of  the  rM 
gestie.  Welsh  v.  State,  9  Ala.  App.  *,  G3 
So.  ess. 

S  731  (S)  Necessity  of  Setting  Forth 
Grounds  of  AdntisBibility. 
On  appeal  from  a  conviction  of  assault 
with  intent  to  murder,  held  that  error 
could  not  be  predicated  on  the  admigiios 
of  evidence  of  a  knife  being  taken  from 
the  assaulted  person's  pocket  and  Riven 
to  another,  where  the  record  did  not  show 
how  soon  after  the  difficulty  or  how  l»r 
from  the  place  of  difficulty  this  tranflaction 
occurred.  Kecble  *.  State,  14  AU.  App. 
;il,  70  So.  971. 


In   I 


of 


laughter  case,  disallow 
a  question,  "What,  if  anything,  did  de- 
ceased say  r"  referring  to  conversaiinn 
the  day  of  the  killing,  could  not  be  con- 
sidered on  appeal;  record  not  showing 
expected  answer.  Tittle  v.  State  (All. 
App.),  73  So.   1*2. 

%  783.  —  Sufficiency  of  Evidence. 

9  733  (1)  In  OenenO. 

Where  the  bill  of  e.tceptionsdoes  not 
purport  to  set  out  all  the  evidence,  the 
court  of  appeals  can  not  review  the  re- 
fusal of  the  aflirmative  charge.  Storey  v. 
State.  14  .Ala.  127,  72  So.  26T 

S  733  (8)  Necessity  of  Setting  Forth  AH 
the  Evidence. 

Where  all  the  evidence  is  not  set  out 
in  the  record,  error  can  not  be  predicated 
upon  refusal  to  give  the  general  afifirmati« 
charge  for  accused,  since  the  appellate 
court  will  presume  that  omitted  evidence 
justified  such  refusal.  Bridgeforth  t>. 
State  (Ala.  App.),  77  So.  77. 

Refusal  of  General  Chnrge.  —  On  IhII 
of  exceptions  on  appeal  from  conviction 
for  violation  of  prohibition  law,  where 
there  was  evidence  of  "bundles"  ^of 
whiskey  left  by  defendant  with  a  third 
person,  court  on  appeal  can  not  say  ibit 
trial  court  erred  in  refusing  general  charge 
for  defendant.  Ogden  v.  State  (Als. 
App.),  72  So.  587, 
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9  7SS  (m)  Neceuity  of  RcctUl  or  Cer- 
tificate That  All  the  Evidence  Ii  In- 
cluded. 
In  the  absence  of  an  express  statement 
to    that  effect,   the   reviewing   court   will 
not  presume   that   the   bill  of  exceptions 
contains  »ll  the  evidence.     Foote  i'.  State, 
(Ala.  App.).  75  So.  728. 

9  733. Instnictiona,  and  Foilare  or  Re- 
fusal to  Give  Instructions. 

As   to  necessity   of  bill  of  esreptioiis, 
see  ante,  "Instructions,"  g  712   (4). 
9  73S  (I)  In  General 

Absence  of  Oral  Charge.— Where  the 
record  contained  given  and  refused 
charges  requested  by  dcfeiiflant  in 
writing,  but  no  bill  of  exceptions  or  the 
oral  charges  of  the  court,  as  re<ii:ired  by 
Acts  1915,  p.  81S,  the  court  of  appeals 
could  not  review  the  charpes  refused  to 
the  defendant  Dorough  v.  State,  14  Ala. 
App.  110,  73  So.  208;  Mitchell  v.  State, 
14  Ala.  App.  104,  71  So.  982. 

Where  transcript  contained  no  bill  of 
exceptions  and  did  not  set  out  the  oral 
charge,  court  of  appeals  can  not  say 
whether  particular  written  charge  was 
covered  by  oral  charge,  or  whether,  from 
evidence  particular  written  charge  was 
given  or  reiused.  Clay  v.  State,  14  Ala. 
App.  664.  71  So.  SS3. 

In  the  absence  of  a  showing  as  to  the 
connection  in  which  the  court  used  in  its 
oral  charge  the  expression  "you  are  not 
bound  by  a  preponderance  oF  the  evi- 
dence," it  can  not  be  said  that  the  state- 
ment was  improper.  Adams  v.  State,  9 
Ala.  App.  89,  64  So.  371,  certiorari  denied 
in  Ex  parte  Adams,  187  Ala.  10.  6i  So. 
514. 

A  refused  afBmiative  charge  in  a  crimi- 
nal case  not  incorporated  in  the  bill  of 
exceptions,  nor  indorsed  "refused"  by  the 
trial  judce,  as  reonired  by  Code  1907.  8 
S364.  as  amended  by  Acts  1915,  p.  815. 
can  not  be  considered  on  appeal,  Carrrll 
V.   State  (Ala.  App.),  78  So,  717. 

§  7SS  (3)  Necessity  of  Setting  Forth  Evi- 
dence to  Review  Instructions  Refused. 
The  court  will  not  review  the  trial 
court  on  the  refusal  of  charges  requested 
by  the  defendant,  in  the  absence  of  a  bill 
of  exceptions  setting  out  the  evidence  or 


some  of  its  tendencies.     Herring  v.  State 
(Ala.  App.),  78  So.  417, 

Constmction  of  SUtutei.  —  Although 
Code  1907.  g  5364,  makes  written  charges 
a  part  of  the  record,  g  3010  by  operation 
of  law  grants  accused  an  exception  to 
courts  ruling  in  charges,  and  S  0264  makes 
it  the  duty  of  the  court  of  appeals  in  crim- 
inal cases  to  review  the  record  for  error 
apparent  thereon,  in  the  absence  of  a  bill 
of  exceptions  setting  forth  the  evidence, 
charges  refused  defendant  tan  not  be 
reviewed;  the  rule  not  being  ^hanged 
by  Acts  1915,  p.  815,  amendatory  of  § 
9J44,  providing,  that  the  charges  shall  be 
read  to  the  jury,  and  providing  the  man- 
ner in  which  they  are  to  be  set  out  in 
the  transcript  on  appeal,  Clark  v.  State, 
14  Ala.  App.  63S,  72  So.  891. 
§  733  (4)  Necessity  of  Setting  Forth  In- 
structions Given  or  Refused. 

No  Review  of  Charge  Not  Set  Out,— 
Snead  v.  State,  7  Ala.  App.  118,  01  So. 
473;  Wilson  V.  State,  7  Ala.  App.  134.  61 
So.  4T1.  See  the  title  CRIMINAL  LAW, 

g  733   (4),  vol.  4.  p.  544. 

Where  no  bill  of  exceptions  has  been 
filed,  and  oral  charge  of  court  is  not  set 
out  in  record,  refusal  ct  requested  written 
charges  will  not  be  reiiewed.  Franklin 
V.  .Slate  (Ala.  App.),  78  So.  476. 

Refusal  of  instructions  not  in  the  bill 
o(  exceptions  is  not  reviewable  on  appeal. 
Brown  v.  State,  11  Ala.  App.  321,  60  So. 
H29. 

§  733  <B)  Necessity  of  Showing  Request. 
Failure  to  Show  Request  before  Jury 
Retired.  —  Jamison  7'.  Stute,  7  Ala.  App. 
3.  60  So.  944.  See  the  title  CRIMINAL 
LAW,  §  733   (5).  vol.  4.  p.  944. 

§  78»H. Verdict. 

Findings  of  fact  wilt  not  be  reviewed, 
the  record  not  containing  all  the  evi- 
dence. Dees  V.  State  (Ala,  App),  75  So. 
645. 

9  734.  Grounds  for  New  Trial. 

Necessity  of  Sening  Forth  Evidence 
Given  on  Trial.  —  Under  Gen.  Acts  1»15, 
p.  733,  where  sub-itance  of  evidence  was 
not  reduced  to  writing  and  set  out  in  hill 
of  exceptions,  held,  action  of  lower  court 
in  overruling  defendant's  motion  for  new 
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trial    will    not  be     disturbed.     Benton   v. 
State  (Ah.  App.).  76  So.  476. 

Necesaity  of  Settinc  Forth  Proceeding! 
and  Evidence  on  Motion. — It  is  essential 
to  the  right  to  review  a  ruling  on  a  mo- 
tion for  new  trial  that  evidence  and  rul- 
ing should  be  incorporated  in  bill  of  ex- 
ceptions in  view  of  Acts  1915.  p.  T2S. 
King  V.  State  (Ala.  App.),  75- So.  693. 


■^•^\r>e 


for 


trial  can  not  be  reviewed,  unless  excep- 
tion, together  with  evidence  and  ruling  of 
the  court  on  the  motion,  be  incorporated 
in  the  bill  of  exceptions,  as  required  by 
Acts  1915.  p.  723.  Ross  v.  State  (Ala. 
App.),  78  So.  309. 
9  7S7.  Hatten  Not  Apparent  of  Record. 

As  to  incorporating  in  bill  of  exceptions 
matters  not  part  of  record,  see  ante, 
"Effect  of  Incorporating  Matters  of  Rec- 
ord in  Bill  of  Exceptions,"  S  '10  (10)- 

Where  a  fact  nowhere  appeared  ex- 
cept in  the  brief  of  counsel,  it  coiild  not 
be  considered  by  the  appellate  court.  Ex 
parte  Adams,  187  -Ala.  10.  fi.5  So.  .S14,  de- 
nying certiorari  Adams  v.  State,  fl  .\la. 
App.  89,  14  So.  371;  Ex  parte  Minto,  187 
Ala.  671.  65  So.  516. 

An  affidavit  of  defendant's  counsel,  at- 
tached to  his  brief,  staling  that  the  gen- 
era! afhrmalive  charge  in  defendant's  be- 
half was  requested  in  writing,  could  not 
be  considered.  Foote  t'.  Stale  (.Ala  App.), 
75  So.  728. 


§  738.  ABiignments  of  Error. 

NecnBity.  —  Where,  on  apoeal  from  a 
conviction  for  violation  of  a  city  ordi- 
nance, appellant  has  failed  to  assign  er- 
ror on  the  record,  a  judgment  will  be  af- 
firmed.     Robertson    v.    Tuscaloosa    (Ala. 

App.),   63    So.   7»4. 

In  view  of  Code  1907,  §  6264,  held,  that 
i:o  assignment  of  errors  are  required  in 
appeals  in  criminal  cases.  McPherson 
V.   State   (.Ma,),  73   So,   387. 

On  appeal  from  conviction  in  circuit 
court  for  violation  of  city  ordinance,  no 
assignment  of  error  having  been  made  as 
required  by  law.  motion  to  affirm  will  be 
granted.  Hellner  v.  Montgomery  (Ala. 
App.).  77  So.  978. 


Appeal  from  order  of  court  in  criminil 
case  on  iinotion  to  retax  costs  prosecuted 
under  provision  of  Code  1907,  §  36M,  u 
amended  by  Act  March  4,  1911  <U«n 
1911,  p.  90),  is  not  within  purview  of  { 
6264.  and  assignment  of  error  on  record 
is  essential  to  present  question  for  review. 
Smitherman  v.  State  (Ala.  App.),  78  So. 
417. 
§  739.  Briefs. 

The  defendant  in  a  criminal  prosecutiop 
•vas  within  his  legal  rights  in  objectb; 
to  each  question  propounded,  moving  to 
exclude  each  answer,  and  excepting  10 
each  of  the  rulings  on  such  objections 
and  motions,  and  objecting  and  excepting 
to  various  remarks  of  the  solicitor  diifing 
the  closing  argument,  and  excepting  sep- 
arately to  numerous  parts  of  the  charge 
and  to  the  refusal  of  requested  charges, 
and  in  failing  to  hie  any  brief,  notwith- 
standing his  numerous  exceptions,  bat 
in  such  case  the  appellate  court  will  not 
undertake  to  specifically  pass  upon  eacli 
exception  noted,  but  will  content  itseli 
with  a  general  statement  of  the  law  ap- 
plicable to  the  case.  Brannon  v.  Slate 
(Ala.  App.),  76  So,  991. 

(F)     DISMISSAL.     HEARING,     AND 

REHEARING, 
^  740.  Disminsl. 

Where  no  question  of  law  is  reserved, 
jurisdiction  of  the  appellate  court  does 
not  attach,  and  the  appeal  will  be  dis- 
missed. Chandler  v.  State,  12  Ala.  .\pp. 
387,    68    So.    53S, 

Where  the  record  or  the  bill  of  excep- 
tions did  not  show  any  question  of  1»" 
reserved  for  review,  and  no  statement  oi 
appeal  was  filed,  as  required  by  nilf  of 
practice  43  (175  Ala.  xx,  61  So.  viii), 
the  jurisdiction  of  the  court  of  appeal! 
did  not  attach,  and  the  bill  would  be  dis- 
missed. Upshaw  V.  Stote,  11  Ala.  App. 
310,  68  So,  621, 

Irregularities  arising  from  failure  to 
comply  with  the  rules  of  practice  not  af- 
fecting jurisdiction  are  waived  by  sub- 
mission on  merits.  Chandler  v.  State,  « 
Ala.   App.  387.  69  So.  S36, 

Where     Defendant    Pleaded     Guilty.- 

Redman  v.  State,  8  Ala.  App.  408,  62  So. 
993.  See  the  title  CRIMINAL  LAW,  i 
740,  vol.  4,  p.  546. 
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Grounds  of  Diuninal — ^Failure  to  Proft- 
ecnte.  —  Where  a  certificate  of  appeal 
was  ililed  in  April  1915,  and  on  March  4, 
1916.  a  motion  to  affirm  was  overruled, 
Ih*  case  was  subject  lo  dismissal,  f^r  fail- 
ure to  prosecute  the  appeal,  on  April  30, 
1916.      Stephens  v.    State,    14   Ala.    App. 

666,    72    So.    268. 

Same — Failure  to  Perfect.— Where  the 
certilicate  o(  appeal  shows  a  conviction 
and  notice  of  «ppea|  in  November,  1919, 
but  no  further  steiis  were  taken  to  per- 
fect an  appeal,  it  was  subject  tn  dismissal 
on  motion  in  May,  1916.  Martin  f.  State, 
14  Ala.  App.  663,  71  So.  9S1;  Neely  v.  State, 
14  Ala.  App.  614,  71  So.  981. 

Where  the  certifirati-  of  appeal  filed 
February  3,  1916,  in  the  court  of  appeals, 
shows  judgment  of  conviction  entered, 
against  defendant  November  9,  191S.  and 
that  November  20,  Wl-i,  defendant  ijave 
written  noticr  of  appeal,  the  case  bein? 
regularly  called  May  !S,  1316,  and  i:o  fur- 
ther steps  having  been  taken  to  perfect 
the  appeal,  it  will  be  dismissed  on  motion. 
Griffin  %:  State,  14  Ala.  App.  688,  7S  So, 
271. 

Escape  of  Accused.— Where  the  acc-iscd 
escapes  jail  anr*.  becomes  a  fugitive  fron-. 
justice  after  he  appeals,  his  appeal  will  be 
dismissed.  Betmont  v.  State  (Ala.  \pp.), 
78  So.  30fi;  Shaw  v.  State.  12  Ala.  App.  669. 
67   So.  770, 

An  appeal  will  be  dismissed  where 
accused,  pending  appeal,  escapes  and  is  a 
fugitive  from  justice,  and  has  failed  to 
duly  present  bill  of  exceptions.  Wood 
V.  State,  13  Ala.  App.  104,  89  So.  349. 

Defendant's    appeal    will    be    dismissed 
for  his  escape,  with  right  to  a  hearing  by 
returning   to   custody.     Black  v.   State,   12 
Ala.  App.  183.  67  So.  770. 
%  741.  Reliesriiif. 

Lapse  of  Time  as  Aflecting  Court's 
Power  to  Grant — Where  an  application 
for  a  rehearing  in  the  court  of  appeals 
^vas  filed  in  time,  the  court  did  not  lose 
its  power  to  hear  and  determine  the  ap- 
plication and  reconsider  its  judgment  by 
reason  of  the  lapse  of  more  than  four 
months  between  the  application  and  the 
time  it  was  ruled  on.  Ex  parte  Adams, 
187  Ala.  10.  65  So.  514,  denying  certiorari 
Adams  v.  State.  »  Ata.  App.  89,  64  So.  371 ; 
Ex  parte  Minto,  1B7  Ala.  671,  6S  So.  916. 


Hatters  Reviewable  —  No  Proper  Or- 
der Prescribing  Venire. — Powell  v.  State, 

T  Ala.  App,  17.  60  So.  967.  See  the  title 
CRIMINAL  LAW.  §  74].  vol.  4,  p.  S47, 

Same  —  Order  Overruling  Rehearing 
AppHcation^ — Order  overruling  rehearing 
application  is  subject  to  revision  bx  court 
of  appeals  during  remainder  of  term,  Ad- 
dington  v.  State  (Ala.  .\pp.>,  77  So.  993. 

Sani»— 'Improperlr  Signed  Bill  of  Ex- 
ceptions.— The  state,  inviting  on  original 
hearing  rulings  on  questions  presented 
by  bill  of  exeeplions,  held  not  entitled,  on 
application  for  rehearing,  to  object  to  the 
bill  as  not  properly  signed.  Hill  v.  Pratt- 
vjjte.  13  Aia.  App.  643,  69  So.  327 

Same  —  Record's  Failure  to  Show  In- 
dorsement on  Indictment.  —  .\  motion 
for  rehearing  will  not  be  granted  for  the 
failure  of  the  record  to  show  the  indorse- 
ment on  the  indictment,  where  the  court 
of  appeals  had  set  aside  the  affirmance 
and  granted  certiorari  to  bring  up  the 
iiriginal  indictment,  which  showed  the  in- 
dorsement. Tarrant  i'.  State,  12  Ala.  App. 
172,  67  So.  626.  certiorari  denied  in  Ex 
parte  Tarrant,  191  Ala.  664,  87  So.  1018. 

Same  —  Illegal  Sentence.  —  Where 
accused  did  not  question  the  leg?lity  of 
the  sentence  on  appeal,  and  after  affirm- 
ance submitted  to  the  illegal  sentence, 
that  such  sentence  was  partially  executed 
would  not  prevent  the  supreme  court,  at 
the  term  at  which  the  cor.viction  was 
affirmed,  from  setting  aside  such  afHrm- 
ance  and  reversing  the  judgment  as  to 
the  sentence  and  remandmg  for  proper 
sentence,  Adams  v.  State,  !>  Ala  App. 
89.  64  So.  S71,  certiorari  denied  in  Ex 
parte  Adams.  137  Ala.  10,  65  So.  S14. 

Same  —  Demtirrer's  Failure  to  Show 
Defect  —  On  appeal  from  conviction, 
Ihat  the  state's  brief  assumed  that  failure 
of  indictment  to  state  the  time  of  com- 
mission of  the  offense  was  raised  by 
appellant's  demurrer  did  not  estop  the 
state  from  raising,  on  rehearing,  the  point 
that  the  demurrer  did  not  point  out  such 
defect.  Trent  v.  State  (Ala.  App.),  73  So. 
V34,  certiorari  denied  in  Ex  parte  Trent 
(Ala.),  73  S".  1002, 

(G)    REVIEW 

As  to  review  dependent  upon  presen- 
tation  of  questions  by  record,  see   ante, 


«Bv  Google 


Criminal  Law 


§S  741-7W 


"Queationa  Presented  for  Review,"  j  T3S; 
A>  to  review  in  summary  proceedings, 
■ee  ante,  "Review,"  §  144  (S). 

§  H3L  Scope  and  Extent  in  Genenl 

{  74S  (I)  Hattera  or  Evidence  Conaidered. 

Excluded  Queations.  —  Where  "lefcnd- 
ant  did  not  advise  the  court  what  answer 
he  expected  to  questions  excluded  on 
state's  objection,  the  appellate  court  nil) 
not  consider  the  ruling.  KinR  v.  State 
(Ala.  App.).  TS  So   (103, 

SufficienC7  of  indictment  will  not  be 
passed  on,  where  the  evidence  will  not 
sustain  a  conviction  under  a  (rood  in- 
dictment. Whatley  v.  State,  12  A4a. 
App.  201,  68  So.  481. 
§  749  (S)  Questions  Considered  in  General. 

Although  the  coUrt  might  have  refused 
to  examine  a  plea  of  misnomer  to  the  in- 
dictment because  the  demurrer  did  not 
aufliciently  specify  its  insufficiency,  yet,  if 
the  plea  was  manifestly  insufficient,  the 
appellate  court  would  not  reverse  judg- 
ment below  sustaining  the  demurrer. 
Oliver!  V.  State,  13  Ala.  App.  34S.  69  So. 
389. 

Improper  Argument  of  CounseL — Oo 
appeal  from  a  conviction,  the  court,  when 
reversal  is  required  on  other  grounds, 
need  not  consider  improper  argument  of 
counsel,  since  that  would  not  arise  on 
another  trial.     Wilson  v.   State,  llrS   Ala. 

675,   71    So.    lis. 

Order  Admitting  Defendant  to  Bail. — 
Because  of  the  superior  opportunity 
possessed  by  the  trial  court  of  personal 
observation  of  the  witnesses,  an  order 
admitting  a  defendant  to  bail  will  not  be 
reversed,  unless  it  clearly  appears  that  the 
lower  court  has  erred.  -State  v.  Franklin. 
11  Ala.  App.  230,  65  So.  421. 

Same  —  Conflicting  Evidence.  —  The 
court  on  appeal  from  an  order  admitting 
accused  to  bail  will  not  reverse  where 
the  evidence  is  conflicting,  but  one  phase 
supports  the  order.  State  v.  Chancey,  14 
Ala.  App.   119,  72  So.  213. 

Same  —  Review  of  Evidence.  —  A 
probate  court's  action  in  admitting  one 
indicted  for  murder  to  bail  on  oral  tes- 
timony will  not  be  reversed  unless  con- 
trary to  the  great  weight  of  the  evidence. 
State  V.  Reeves  (Ala.  App.),  72  So.  SOO. 


§  7U  (3)  Rotinga  oa    Hotion  for  New 
Trial. 

As  to  discretion  of  lower  court,  i« 
post,  "New  Trial,"  S  7M. 

The  ruling  on  motion  for  new  trisl  a 
not  reviewable.  Inglis  v.  State,  I3  Ala. 
App.  184,  68  So.  983. 

Overruling  of  a  motion  for  a  new  trill 
is  not  reviewable.  Bradley  v.  Sutt,  11 
Ala.  App.  329.  66  So.  820;  Bean  v.  SuM, 
10  Ala.   App.  660.   64  So.   471 

Appeal  Taken  before  Amendment  of 
Code.  —  Where  an  appeal  was  taken  and 
bill  of  exceptions  signed  before  amend- 
ment of  the  Code  to  authorize  appols 
from  ruling  on  motion  for  new  trial  ia 
criminal  cases,  the  appeal  was  governed 
by  the  pre-existing  rule,  and  the  court 
on  appeal  could  not  consider  the  ruling 
for  new  trial.  Sherrod  v.  State,  14  ,\l». 
App.  57,  71  So.  76. 

Code  1907.  S  2846.  as  amended  by  .Acts 
1911,  p.  198.  did  not  authorize  appeal  from 
judgment  overruling  motion  for  new 
trial,  and  on  appeal  and  bill  of  exceptions 
containing  exception  only  to  denial  oi 
new  trial  the  judgment  will  be  affirmed,  ^ 
the  appeal  being  perfected  before  Act! 
1915,  p.  722,  allowing  appeals  from  dedal 
of  new  trial,  became  effective.  Trice  r. 
Sute  (Ala.  App.),  72  So.  601. 

§  7U  (9^)  Rnlinga  as  to  SunmoBing, 
Impaneling,  or  Selection  of  Jury. 
The  failure  to  observe  mandate  of  JurJ 
Law  (Gen.  Acts  1909  (Sp.  Sess.l  pp.  W 
319)  §  32,  being  made  to  appear  upon  the 
record,  the  error  will  he  reviewed  on  ap- 
peal.    Mayo  V.  State  (Ala.  App.).  73  So. 

141. 

g  74S  <SHa)  Theory  and  Grounds  of  De- 
cision in  Lower  Court. 

Wheic  an  objection  to  a  question  vu 
properly  sustained,  the  cc-irt  wcild  not 
be  put  in  error  because  the  grotind  of  ob- 
jection urged  was  improper.  Daniel  t- 
State.  14  A\i.  App.  63.  71  So.  79. 
g  743.  Parties  Entitled  to  Allege  Error. 
g  744.  —  It)  General. 

Motion  to  exclude  an  answer  inerelf 
because  not  responsive  can  only  be 
availed  of  by  the  interrogator.  Borok  '■■ 
Birmingham.  191  Ala.  75,  67  So.  389. 
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i  7M.  Bitopp«L 

I  7W  (I)  Iiutrnctloiu. 

Reqoeata  for  Incontutent  Instnictioii*. 
— Livingston  v.  State,  7  A!a.  App.  43,  61 
So.  54,  judgment  reversed  in  Ex  parte 
State.  181  Ala.  4,  81  So.  fi3.  See  the  ti- 
tle CRIMINAL  LAW,  %  745  (8),  vol.  4, 
p.  S48. 

Tfaat  the  court's  refusal  to  give  a  gen- 
eral charge  for  defendant  as  to  the  third 
count  of  the  indictment  was  inconsistent 
with  the  erroneous  giving  of  defendant's 
requested  general  charge  as  to  the  first 
count  was  not  error  of  which  he  could 
complain  on  appeal.  Brannon  v.  State, 
191  Ala.  29,  67  So.  1007. 

Withdnwmg  Charge  at  Defendant's 
Reqneat — Invited  Error. — In  prosecution 
for  murder,  any  error  in  court's  with- 
drawing charge  on  murder  in  second 
degree,  requested  by  defendant  and  later 
objected  to  by  him,  held  error  in- 
vited by  defendant.  Day  v.  State  (Ala.), 
74  So.  352. 

Reqoeit  for  General  Charge.— A  de- 
fendant can  not  complain  on  appeal  of  a 
general  charge  in  his  favor  as  to  one 
count  of  the  indictment,  where  such  charge 
has  been  given  on  his  written  request. 
Brannon  *.  State,  191  Ala.  89,  67  So. 
lOOT. 

Where  defendant  reqtKsted  the  general 
charge  as  to  one  count  of  an  indictment 
charging  vagrancy,  which  was  given,  he 
could  not  thereafter  assign  such  action 
of  the  court  as  reversible  error.  Bran- 
non V.  State.  IS  Ala.  App.  189.  67  So.  634. 
certiorari   denied  in  fi7  So.  1007. 

S  7tf  (3)  Admisaion  of  Evidence. 

Accused  can  not  complain  of  admis- 
sion of  testimony  where  he  himself  tes- 
tifies to  same  facts.  Carter  v.  State 
(Ala.  App.),  76  So.  468. 

Defendant  can  not  complain  of  the 
admission  of  improper  evidence  where 
he  himself  testified  to  the  same  facts. 
Coplon  V.  State  (Ala.  App.),  73  So.  825, 
certiorari  denied  in  74  So.  1005. 
I  7W  (4)  Exclusion  of  Evidence. 

In  a  prosecution  for  crime,  defendant, 
who  rejected  court's  offer  to  permit  him 
to  make  proof  of  offer  of  restitution, 
after    proper    predicate    had    been     laid. 


can  not  complain  of  original  exclusion  of 
the  evidence.  Spinks  v.  State,  14  Ala. 
App.  75,  71  So.  623. 

§  7W  <5)  Conduct  of  Trial. 

Elimination  of  Jnror  on  Defendant'* 
Request. — Bone  v.  State,_  S  Ala.  App.  59, 
62  So.  456.  See  the  title  CRIMINAL 
LAW,  §  745   (S),  vol.  4,  p.  548. 

§  746.  Amendments. 

Where  no  objection  was  made  to  an 
amended  affidavit  because  not  reverified, 
any  deiect  will  be  considered  cured  un- 
der Code  1907,  §  6723,  providing  that  all 
amendable  defects  shall  be  considered 
amended  upon  appeal.  Nelson  v.  State 
(Ala.  App.),  72  So.  510,  certiorari  denied 
in  Ex  parte  Nelson  (Ala.),  73  So.  1001. 

§   747.   Additional   Proofs   and   Trial   De 
Novo. 
Refusal   of   Change    of  Venue. — Godau 

V.  State,  179  Ala.  27,  60  So.  908.    See  the 

title  CRIMINAL  LAW,  g  747,  vol.  4,  p. 

549. 

§  7M.  Preaumptioaa. 

As  to  prejudicial  effect  of  error,  sec 
post,  "Presumptions  as  to  Effect  of  Er- 
ror," §  76&. 

S  740.  In  General. 

§  74»  (1)  In  General. 

Rnling  of  Trial  Cotirt.— The  court 
will  indulge  in  favor  of  the  ruling  of  the 
trial  court  all  legitimate  and  fair  pre- 
sumptions. Farrior  v.  State,  It  Ala. 
App.  123,  87  So.  833. 

Every  reasonable  presumption  will  be 
indulged  in  favor  of  the  correctness  of 
the  trial  court's  ruling,  and  the  presump- 
tion prevails  unless  overturned  by  af- 
firmative showing  to  the  contrary.  Dia- 
mond V.  State  (Ala.  App.),  72  So.  558, 
certiorari  denied  in  Ex  parte  State 
(Ala.),  73  So.  1002. 

lilndiog  of  Fact  by  Court^Conttruc- 
tion  of  Sutute.— Acts  IMS,  p,  939,  for- 
bidding, on  review  of  the  finding  of  fact 
of  a  judge  sitting  without  a  jury,  any 
presumption  in  favor  of  the  correctness 
of  such  findings,  applies  only  where  the 
opporttmities  of  the  appellate  court  are 
the  same  as  that  of  the  trial  court,  and 
the  evidence   is   by   deposition.     Ross  v. 
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State  (Ala.  App.),  72  So.  759,  writ  of  eer- 
tiorari  denied  in  73  So.  1001. 

When  die  trial  is  by  coort,  and  the 
testimony  is  given  ore  tenus,  the  judg- 
ment will  not  be  disturbed  unless  plainly 
contrary  to  the  weight  of  evidence,  not- 
withstanding the  act  creating  the  court 
provides  that  on  appeal  such  judgment 
must  be  reviewed  without  any  presump- 
tion in  favor  of  the  findings  of  the  trial 
court.  Mulligan  v.  State  (Ala.  App.),  78 
So.  761,  writ  of  certiorari  denied  in  73 
So.  1001. 

§  748  (9)  Burden  of  lowing  Error. 

The  burden  is  on  the  convicted  defend- 
ant to  affirmatively  show  error.  Dia- 
mond *.  State  (Ala.  App.),  72  So.  558, , 
certiorari  denied  in  Ex  parte  State 
(Ala.),  73  So.  1002;  Ex  parte  State,  181 
Ala.  4,  61  So.  53,  reversing  judgment 
Livingston  v.  State,  7  Ala.  App.  43,  61 
So.  54. 

Quasi  Confenioii  or  Declaration 
against  Interest.— On  appeal,  the  burden 
is  on  the  defendant  to  affirmatively  show 
that  his  quasi  confession  or  declaration 
against  interest  was  received  in  evidence 
without  a  showing  that  it  was  voluntary. 
Allsup  V.  State  (Ala.  App.).  72  So.  5M. 

Rejection  of  Evidence.— Party  taking 
a  bill  of  exceptions  to  rejection  of  evi- 
dence must  affirmatively  show  error  to 
his  prejudice,  or  the  case  will  not  be  re- 
versed. Randall  v.  State,  14  Ala.  App. 
122.  72  So.  an. 

LaTing'Proper  Predicate  for  Admia- 
•ion  of  Evidence.- Ex  parte  State,  181 
Ala.  4,  61  So.  53,  reversing  judgment 
Livingston  v.  State,  7  Ala.  App.  43,  61 
So.  54.     See  the  title. CRIMINAL  LAW, 

S   749   (2),   vol.   4.   p.   550. 

9  760. Hatters  Shown  by  Record. 

See  post,  "Facts  or  Proceedings  Not 
Shown  by  Record,"  §  751. 

Instnictioni. — On  appeal  the  court 
must  presume  that  the  original  instruc- 
tion given  was  as  shown  by  the  record. 
Harold  v.  State,  12  Ala.  App.  74,  67  So. 
761. 

Presumptions  against  Record.- Edgar 
V.  State,  1S3  Ala.  36,  62  So.  600.  See  the 
title  CRIMINAL  LAW,  S  750,  vol.  4,  p. 
660. 


§    TBI.   Facts    or    Proceedings  Not 

Shown  bj  Record. 
§   7S1   (1)   Complaint,  Warrant,  and  Prt- 
liminary  Examination. 

The  record  not  showing  the  contrary, 
it  may  be  presumed  that  the  complaint 
on  which  defendant  was  tried  was  but 
an  amendment  of  the  original  one,  al- 
lowed, as  is  permissible,  in  the  law  and 
equity  court,  after  the  case  was  broughl 
into  it  by  appeal.  Wiley  v.  Sute.  1»  Ala. 
App.  249,  65  So.  204. 
§  7SI  (a)  Organisation  and  Proceeding! 
of  Grand  Jury. 

Signing  of  Indictment  by  Special  So- 
licitor.— Brigman  v.  State,  9  Ala.  App. 
400,  62  So.  980.  See  the  title  CRIMl-  , 
NAL  LAW,  I  751  (2),  vol.  4,  p.  550. 

§  7B1  (4)  Arraignment  and  Pleat. 

A  plea  in  abatement  to  an  indictment 
is  abandoned,  where  the  record  dots  not 
show  any  action  of  the  trial  court  there- 
on. Boyd  V.  State,  12  Ala.  App.  ISS,  «T 
So.   806. 

Former  Jeopardy. — If  from  the  condi- 
tion of  the  record,  the  bill  of  exceptions 
can  not  be  looked  to,  to  explain  the  eo- 
tire  conduct  of  the  cause,  it  may  be  pre- 
sumed from  the  judgment  entry,  show- 
ing only  joinder  on  plea  of  not  guilty, 
ih^t  issue  was  not  joined  on  the  plea  of 
former  jeopardy.  Toney  v.  State  (Ala. 
App.),  73  So.  508. 

Violating  Municipal  Ordinance.  — 
Where  record  of  prosecution  for  violat- 
ing municipal  ordinance  showed  no  rul- 
ing on  defendant's  demurrer  to  com- 
plaint, it  will  be  presumed  that  demurrer 
insisted  upon.  Robertson  v. 
Montgomery  (Ala.),  77  So,  724. 
§  7S1  (6)  Selection  and  Impaneling  of 
Jury. 

Sufficiency  of  Oadi. — The  judgment 
entry  reciting:  "Came  a  jury  •  •  • 
who  on  their  oath  say,"  it  will  be  pre- 
sumed they  were  properly  sworn,  the 
record  not  showing  the  contrary,  or  ob- 
jection of  insufficient  oath.  Terry  v. 
State,  13  Ala.  App.  115,  69  So.  370. 

Qronnds  of  Challenge  to  Juror.— Bone 

State,  e  Ala.  App.  S9,  62  So.  45S.  See 
the    title    CRIMINAL  LAW,    §   751   (<), 

1.  4,  p.  963. 
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S  7S1  (7)  PrcUminuy  Proceedings. 

Where  the  bill  of  exceptions  recited 
that  the  written  demand  /or  a  jury  was 
dated  but  not  marked  or  indorsed  "filed" 
by  the  clerk,  it  will  be  presumed  that  the 
demand  was  not  seasonably  filed,  as  re- 
quired by  Acts  1886-87,  p.  838,  §  13.  Da- 
venport V,  State  (Ala.  App.),  73  So.  309. 
§  751  (8)  Conduct  of  Trial  in  General. 

Waiver  of  Severance.— Graves  v.  State, 
178  Ala.  1,  59  So.  584.  See  the  title 
CRIMINAL  LAW,  g  751  («),  vol.  4.  p. 
554. 

Where  record  is  silent  as  to  severance 
of  trial  of  defendants  jointly  indicted,  it 
is  presumed  the  'rial  court  acted  prop- 
erly. Palmer  v.  State  (Ala.  App.),  73 
So.  13B,  certiorari  denied  in  73  So.  1001. 

That  Jury  Heard  All  Evidence.— Un- 
less record  shows  to  contrary,  appellate 
court  will  ■presume  that  jury  heard  all 
evidence  in  case.  Hendley  v.  State 
(Ala.).  76  So.  904. 

Couiuera  Arginment  within  Evidence. 
— Where  the  record  does  not  contain  all 
the  evidence,  it  will  be  presumed  thai 
counsel's  argument  was  within  the  evi- 
dence. Roden  v.  State  (Ala.  App.),  73 
So.    605. 

Accused'!  Testimony  Submitted  At- 
tached to  Other  Witnesses*.— Where  the 
record  recited  that  accused's  testimony 
at  the  former  trial  was  submitted  to  the 
jury  bound  together  with  that  of  sev- 
eral other  witnesses,  held  not  reversible 
error,  since  the  record  does  not  affirma- 
tively show  that  the  other  testimony 
was  taken  to  the  jury  room.  Dennison 
V.   State    (Ala.   App.),  73   So.  480. 

9  761   (10)   Reception  of  Evidence. 

9   7B1    (10a)    In   General. 

Other  Evidence  Rendering  Evidence 
Objected  to  Admissible.  —  Where  the 
bill  of  CKCcptions  sets  out  only  some  of 
the  evidence,  if  evidence  objected  to  is 
such  as  may  be  competent  in  connection 
with  other  evidence,  it  will  be  presumed 
that  the  other  evidence  rendered  it  ad-, 
missible.  Dickey  v.  State  (Ala.  App.),  73 
So.  608,  certiorari  denied  in  73  So.  72; 
Roden  V.   State   (Ala.  App.),  73  So.  e05. 

Answer  Responsive  to  Question.  — 
Feagin  v.  State,  7  Ala.  App.  10],  6t  So. 


464.     See  the  title  CRIMINAL  LAW,  § 

751    (10a),    vol.    4,    pp.    554,    555. 

Answer  Responsive  to  Question. — Al- 
len V.  State,  8  Ala.  App.  338,  88  So.  97J. 
See  the  title  CRIMINAL  LAW,  \  751 
(10a),   vol.   4,   p.   555. 

Where  no  objection  was  made  to  ques- 
tions asked  a  witness,  but  only  to  the 
answers,  it  will  be  presumed  that  the  an- 
swers were  responsive,  and  the  objec- 
tions are  too  late.  Finney  v.  State,  10 
Ala.    App.    39,    65    So.    93. 

The  introduction  of  i  letter  against 
objection  by  defendant  will  on  appeal  be 
presumed  proper,  where  neither  the  let- 
ter nor  its  contents,  are  included  in  the 
transcript.  BufFord  v.  State,  14  Ala. 
App.    69,   71    So.    614. 

Laying  Predicate. — Where  the  record 
did  not  affirmatively  show  no  proper 
predicate  for  the  admission  of  testimony 
was  laid,  it  will,  on  appeal,  be  presumed 
that  the  predicate  was  sufficient.  Doby 
V.  State  (Ala.  App.).  74  So.  734. 

Bill  of  exceptions  complaining  of  ad- 
mission of  impeaching  evidence  held  not 
to  show  aftiimatively  that  the  trial  court 
erred  in  failing  to  require  a  proper  predi- 
cate to  be  laid,  and  it  would  be  presumed 
that  the  court  did  its  duty.  Phillips  v. 
State,  11  Ala.  App.  168,  65  So.  673. 

Sam^-Repatation. — In  the  absence  of 
a  showing  that  a  bill  of  exceptions  set 
out  all  the  evidence,  it  will  be  assumed 
that  sufficient  foundation  was  laid  for  ad- 
mission of  testimony  as  to  reputation. 
Thornhill  v.  State.  14  .-^la.  App.  647,  72 
So.   297. 

Same — Good  Character.  —  It  will  be 
presumed,  in  favor  of  a  ruling  allowing-  a 
witness  to  testify  to  the  good  charac- 
ter of  an  assaulted  party,  that  the  witness 
testified  to  facts  showing  knowledge 
thereof,  justifying  he  refusal  to  grant 
the  motion  to  exclude  the  evidence,  for 
which  no  ground  was  stated.  McDaniel 
V.  State,  10  Ala.  .App.  79.  64  So.  641. 

Same  —  Absent  Witness. — Every  rea- 
sonable presumption  is  indulged  in  favor 
of  finding  on  question  of  admissibility  of 
evidence  as  predicate  for  admission  of 
testimony  of  absent  witness  on  former 
trial.  Hardaman  v.  State  (Ala.  App.).  78 
So.  324. 


ranv  Google 


812 


Criminal  Law 


§§  751  (10a)-751  (12) 


Miowiiig  for  Abflcnt  WitHM«^Where 
the  bill  of  exceptions  did  not  show  that 
the  whole  of  the  showing  for  one  of  the 
a'bsent  witnesses  was  excluded,  it  must 
be  presumed  on  appeal  that  the  admis- 
sible portions  were  received.  Autrey  v. 
State,  180  AU.  10,  67  So.  237. 

Rape— Delay  in  Making  Complaint — 
In  a  prosecution  for  rape,  in  support  of 
the  admission  of  evidence  of  complaints 
by  the  girl  ravished,  it  will  be  presumed 
that  the  delay  in  making  complaint  was 
explained.  Beiser  v.  State,  10  Ala.  App. 
Se,  69  So.  312. 

Inference  from  Quantity  Liquor  Wa* 
for  Sale. — Upon  appeal  from  a  conviction 
for  a  violation  of  the  prohibition  law. 
where  it  appeared  that  two  suit  cases 
filled  with  bottles  of  gin  and  whisky  were 
exhibited  to  the  jury,  it  will  be  presumed 
that  the  quantity  of  prohibited  liquor 
was  so  great  as  to  warrant  an  inference 
that  accused  who  had  it  in  his  posses- 
sion on  a  train,  and  procured  the  porter 
thereon  to  deliver  it  to  a  third  person 
who  was  engaged  to  take  it  to  his  home, 
had  it  for  sale,  barter,  or  exchange,  Fo- 
shee  V.  State,  9  Ala.  App.  T6,  83  So.  753. 

§  761  (10b)  Admiasiona  and  Confesaiooa. 
Proper  Predicate  Laid.  —  On  appeal 
from  conviction  of  crime,  unless  thi 
Old  affirmatively  shows  that  the  trial 
court,  before  permitting  defendant's  in- 
culpatory statements  to  be  shown,  did 
not  ascertain  that  they  were  voluntary, 
the  presumption  will  be  indulged  that  a 
proper  predicate  was  laid  for  the  admis- 
sion of  the  evidence.  Cauley  v.  State,  14 
Ala.  App.  133,  72  So  271;  Moye  v.  State, 
13  Ala.  App.  127,  67  So.  716;  Fortner  v. 
State.  12  Ala.  App.  179,  67  So.  720;  Was- 
serleben  v.  State,  184  Ala.  2,  63  So.  520. 

S  751  (10c)  Competency  of  Witneasea. 
Predicate  for  Impeaching    Evidence. — 

Ex  parte  State.  181  Ala.  4,  61  So.  53,  re- 
versing judgment  Livingston  v.  State,  7 
Ala,  App.  43,  SI  So.  54.  See  the  title 
CRIMINAL  LAW,  §  751  (10c),  vol.  4,  p. 
556. 

§  7S1   (II)  Sufficiency  of  Evidence. 

Where  bill  of  exceptions  does  not  pur- 
port to  set  out  all  evidence,  it  will  be 
presumed    that     there     was    evidence    to 


sustam  the  court's  ruling.  Dennis  p. 
State  (Ala.  App.),  75  So.  707. 

Inference  Wtiia^  Kept  for  Unlawfd 
Purpoae  from  Quantity.  —  On  record 
court  of  appeals  held  bound  to  indalge 
presumption  in  favor  of  trial  coon's 
rulings  that  the  "bundles"  of  whisky  de- 
livered by  defendant  contained  sufficient 
quantity  to  afford  inference  that  liquori 
were  kept  for  an  unlawful  purpose.  Og- 
den  V.  State  (Ala.  App.),  72  So.  5«. 

Predicate  for  Omiaaion  of  Absent  Wt- 
neaa"  Former  Testimony.  —  The  trial 
court's  ruling  that  the  evidence  suffi- 
ciently showed  that  a  witness  for  the 
state  could  not  be  found  to  render  ad- 
missible his  former  testimony  will  not  be 
reversed  unless  the  evidence  in  connec- 
tion with  the  presumption  in  favor 
thereof  is  insufficient.  Harwell  v.  State, 
12  Ala.  App.  385,  68  So.  600. 

S  791   <U)   Inatructiona. 

Although  the  record  shows  that  writ- 
ten charges  given  at  defendant's  request 
can  not  be  found,  it  can  not  thereupon 
be  presumed  that  other  written  charges 
refused  him  were  refused  for  the  reason 
that  they  were  embodied  in  those  al- 
ready given.  Diamond  «.  State  (Ala. 
App.),  73  So.  5B8,  certiorari  denied  in  Ex" 
parte  State   (Ala.),  73  So.  1002. 

Propriety  of  Charge.— Since  the  whole 
charge  must  be  construed  together, 
where  a  mere  passage  is  excepted  to  %nu 
the  remainder  is  omitted,  the  appellate 
court  must  presume  that  the  charge  was 
proper.  Culliver  v.  State  (Ala.  App.),  73 
So.  556. 

Request  for  Chargea^Staton  v.  Sute, 
8  Ala.  App.  221,  62  So.  387;  Patterson 
V.  Sute.  6  Ala.  App.  420,  62  So.  1083. 
See   the   title   CRIMINAL    LAW,    §   751 

(12),    vol.    4,    p.    557. 

All  reasonable  inferences  are  to  be  pre- 
sumed in  favor  of  the  trial  court  in  re- 
fusing instructions,  where  the  bill  of  ex- 
ceptions does  not  pretend  to  set  out  all 
evidence.       Boice    v.    State,    lo   Ala. 
App.  100,  65  So.  83. 
When   the   bill  of    exceptions   nowhere 
hows    that    refused    requests    were    re- 
quested before  the  jury. retired,  it  will  be 
presumed    that    the     requests,     if    good, 
fused   because   not    requested  be- 
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fore  the  jury  retired.  Morgan  v.  State, 
a  Ala.  App.  172,  63  So.  31. 

Failure  to  State  Exceptions  HltigatfaiK 
Offense. — Where  the  bill  of  exceptions 
seta  out  only  an  excerpt  of  the  oral 
charge,  it  will  not  be  presumed  that  the 
court  in  portions  of  the  charge  not  set 
out  failed  to  state  exceptions  that  might 
mitigate  or  justify  the  offense.  Scott  ». 
State  (Ala.  App.),  73  So.  212. 

Older  of  Giving  Instructions.  —  Liv- 
ingston V.  State,  7  Ala.  App.  43,  81  So, 
S4,  judgment  reversed  in  181  Ala.  4,  61 
So.  33.  See  the  title  CRIMINAL  LAW, 
5  TBI  (12),  vol.  4,  p.  SS7, 

S  7S1  (13)   Verdict. 

It  will  not  be  assumed  thnt  the  ver- 
dict was  rested  on  any  act  of  which  there 
was  no  evidence.     Borok  v.  Birmingham, 

IBl    Ala.    7S,    67    So.    389. 

9  751  (14^>  New  Trial  and  Arreat  of 
jBdsment 

Where  nothing  in  the  record  shows 
time  of  making  motion  in  arrest  of  judg- 
ment or  the  disposition  made  of  such 
judgment,  error  will  not  be  presumed) 
the  same  not  being  atHrmatively  shown. 
Moran  v.  State  (Ala.  App.),  7S'  So:  74S. 
9  791  (16)   Proccedincs  for  Review. 

Ezceptioni  Not  Reserved  witbin 
Proper  Time^— On  appeal  from  convic- 
tion of  crime,  where  the  bill  of  excep- 
tions does  not  recite  when  the  excep- 
tions to  the  court's  oral  charge  were  re- 
served, it  will  be  presumed  that  the  ex- 
ceptions were  not  reserved  within  the 
proper  time  and  can  not  be  considered; 
since  it  must  be  made  to  appear  that  ex- 
ceptions to  such  charges  were  duly  re- 
served before  the  jury  retired,  justifying 
a  holding  putting  the  trial  court  in  er- 
ror. Wade  V.  State,  14  Ala.  App.  130,  72 
So.  269. 

Failure  to  File  Written  Request  for 
Appe«L — Failure  of  the  record  to  be  te- 
fore  the  court  of  appeals  held  presumed 
to  be  due  to  defendant's  negligence  in 
failing  to  file  a  written  request  for  an  ap- 
peal, the  certificate  of  appeal  failing  to 
show  such  tiling  with  the  trial  clerk,  so 
that  the  appeal  would  be  dismissed.  An- 
derson V.  State,  13  Ala.  App.  677,  69  So. 

Defendant's    failure    to    file    with    the 


trial  clerk  written  request  for  appeal 
from  conviction  of  crime  required  by 
Supreme  Court  rule  43  (175  Ala.  xx,  41 
So,  viii),  held  to  be  presumed  to  be 
the  cause  of  the  delay  until  the  second 
call  of  the  division  in  getting  before  the 
court  of  appeals  the  certificate  of  appeal 
and  transcript,  and  the  appeal  would  be 
dismissed.  Kelly  v.  State,  13  Ala.  App.- 
677,  &e  So.  398. 
§  7S9l  Discretion  of  Lower  Court. 

As  to  review  of  decisions  of  intermedi- 
ate courts,  see  post,  "Decisions  of  Inter- 
mediate Courts,"  §  785.  As  to  review 
on  summary  prosecutions,  see  ante,  "Re- 
view," S  144  (8). 
§  7S3. lo  OenermL 

Reviewability     When     Not    Bxceedlng 
Authority. — Dunn    v.   State,  «  Ala.    App. 
382,   62  So.   379.     See   the  title    CRIMI- 
NAL LAW,  §  793,  vol.  4,  p.  *58. 
§  7Bi. Preliminary  Proceedings. 

Refusal  of  the  trial  court  to  suspend 
the  trial  and  submit  lo  the  jury  an  in- 
quisition as  to  defendant's  insanity  at 
the  time  of  the  trial,  as  provided  by 
Code  1907,  S  7178,  held  not  revisable  on 
appeal.  Rohn  v.  State,  186  Ala.  5,  63 
So.  42. 

§  7U.  ——  Anendmenta  and  Rulings  as 
to  Indictment  or  Pleas. 

Refusal  to  Quash  Indictment.  —  The 
refusal  of  a  trial  court  to  quash  an  in- 
dictment is  not  ordinarily  reversible 
on  appeal,  'being  a  matter  addressed  to 
the  sound  discretion  of  the  court.  Clark 
V  State,  14  Ala.  App.  6B3,  7S  So.  291; 
Fealy  v'.  Birmingham  (Ala.  App.),  73  So. 
296. 

The  ruling  on  a  motion  to  quasn  uu 
indictment  is  not  reviewable,  unless  an 
abuse  of  discretion  appears;  it  being 
within  the  discretion  of  the  trial  court  to 
put  the  defendant  to  a  demurrer  or  plea 
in  abatement  lo  the  indictment,  a  ruling 
on  which  may  be  reviewed.  Smith  v. 
Slate  (Ala.  App.),  73  So.  824;  Canto  v. 
Slate  (Ala.  App.),  73  So.  B26. 

Where  motion  lo  quash  the  indict- 
ment on  the  ground  that  an  attorney 
employed  to  assist  the  prosecution  made 
intproper  statements  to  the  grand  jury 
was  not  made  until  after  defendant  had 
been  arraigned  and  had  pleaded  the  trial 
court's  discretion  in  o\erruling  the  same      , 
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will  not  be  reviewed.  Wise  v.  State,  11 
Ala.  App.  73,  66  So.  128. 

Compellinc  Election. — The  discretion 
o(  the  trial  court  as  to  compelling  elec- 
tion in  misdemeanor  cases  is  judicial 
and  reviewable  on  appeal.  Ex  parte 
State.  l»7  Ala.  419,  73  So.  35,  denying 
certiorari  Brooms  v.  State  (Ala.  App.), 
72  So.  691. 

Refiual  to  Enforce  SoUcitor'a  Agree- 
ment to  Nolle  Prop.— Under  Code  1907, 
I  7IS9,  providing  that  no  nolle  pros,  can 
be  taken  without  the  trial  court's  con- 
sent, its  refusal  to  enforce  the  solicitor's 
agreement  to  nolle  pros,  could  not  be 
reviewed,  ijicy  v.  State,  13  Ala.  App. 
267.  69  So.  ZU,  judgment  affirmed  in  Ex 
parte  Lacy,  195  Ala.  668,  70  So.  272. 

RcfuMl  to  Allow  PleadinE  "Inunity" 
after  Preicribed  Time. — The  action  ol 
the  trial  court  in  refusing  to  allow  addi- 
tional pleas  to  be  filed  after  the  time 
prescribed  by  law  is  not  revisable  on  ap- 
peal, and  there  is  no  exception  in  (avoi 
of  a  plea  of  "not  guilty  by  reason  of  in- 
sanity." not  interposed  at  the  time  of  ar- 
raignment, as  required  by  Code  1907,  | 
7176.       Rohn    v.     State.    186    Ala.    5, 

So.   42. 

S  707.  —  Continuance, 

The  granting  or  refusing  of  a  cor 
uance  in  the  court's  discretion  will  not 
be  reviewed,  unless  gross  abuse  appears. 
Brand  v.  State,  13  Ala.  390,  69  So.  379; 
Davenport  v.  State  (Ala.  App.),  73  So. 
209;  Brown  v.  Tuscaloosa,  12  Ala.  App. 
60S,  67  So,  780;  Curtis  v.  State,  r  Ala. 
App.  36.  63  So.  745. 
§  7S8.  Conduct  of  Trial  in  GeneraL 

Suspending  Trial  for  Absent  Witness. 
— Action  of  the  court  in  suspending  the 
trial  to  enable  the  state  to  produce  wit- 
nesses is  not  reviewable  except  for  gross 
abuse    of    discretion.     Stokes    v.     State, 

13   Ala.  App.   294.  69  So.  303. 

Motion  for  Recess. — Key  v.  State,  8 
Ala.  App.  2,  62  So.  335.  See  the  title 
CRIMINAL  LAW,  §  758  (l).  vol.  4,  p. 
5S0. 

§  7S9.  -^—  Reception  of  Evidence. 
§  7S8  (1)  In  General. 

See  ante,  "Necessity  of  Previous  Ob- 
jection," §  461  (3). 


§  7S8  <S)  Competency  of  WitDeiset. 

The  competency  of  a  witness  to  tes- 
tify to  the  sanity  or  insanity  of  accnsed 
rests  largely  in  the  discretion  of  the 
trial  court;  but,  where  it  falls  into  sadi 
error  as  amounts  to  a  clear  abuse  of  dis- 
cretion, a  reversal  will  be  ordered  hj 
the  court  on  appeal.  Woods  f.  Statt, 
186   Ala.   29,   65   So.   342. 

Competency     of     Nonexpert— Intuit^. 
—Jones  V.  State,  181  Ala.  63,  61  So.  43t 
See    the    title    CRIMINAL   LAW,  S  TS» 
(2),  vol.  4,  p.  561. 
§  75*  (a)  Order  of  Proof. 

It  is  discretionary  with  the  trial  court 
to  permit  the  introduction  of  the  ordi- 
nance violated  after  proof  of  its  breach, 
and  such  action  is  not  reviewable.  Roe 
V.  Tuscaloosa,  12  Ala.  App.  614,  67  So. 
845. 

§    7M   (t)    Examination   of  Witneste*. 

Extent  of  Examination.— The  discre- 
tion of  the  court  as  to  extent  of  exam- 
ination will  not  be  reviewed  unless 
abused.  Harbin  v.  State  (Ala,  App,),  I» 
So.  594, 

Leading  Questions.  —  That  the  trial 
court  permitted  leading  questions  is  not 
ground  (or  reversal  unless  discretion  was 
abused,  Thomas  v.  State,  U  Ala.  App. 
85,    65    So.    863'. 

Cross- Examination.  —  In  prosecution 
for  larceny,  solicitor's  cross-examination 
of  defendant's  witness  by  asking,  "You 
are  sure  you  are  not  lying  to  the  jurj 
about  this  matter,  are  you?"  to  which 
witness  answered,  "No,  sir,"  held 
such  an  abuse  of  the  trial  court's 
discretion  as  to  require  reversal,  Evans 
V.  State  (Ala.  App.),  73  So.  562,  cer- 
tiorari denied  in  73  So.  999. 

ame — Scope    to     Test    Accuracy    or 
iw  Bias. — The  scope  of  the  cross-ex- 
amination  of    witnesses  as  to    irrelevant 
matters  to  test  the  accuracy  of  their  tei- 

nony  or  show  bias  is  a  matter  largely 

thin   the  enlightened  discretion  of  tbc 

ial  court  and  will  not  be  interfered 
with  unless  abused.  Allsup  v.  SU« 
(Ala.  App.),  72  So.  599. 

The  trial  court's  discretion  regarding 
scope  of  cross-examination  touching  ttie 
sincerity,  bias,  etc.,  of  a  witness  is  not 
reviewable,    unless   a   clear   abuse   resnli- 
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ing  in  injury  to  the  complaining  party 
is  shown.  Smith  v.  State  (Ala.  App.;, 
72  So.  593. 

ReuUing  WitncM  after  Closing  Case. 
—It  is  within  sound  discretion  of  trial 
court  whether  it  will  allow  defendant  to 
examine  witness  after  evidence  has 
closed,  and  reversal  will  not  be  ordered 
for  refusal  unless  discretion  is  abused. 
Flowers  v.  State  (Ala.  App.),  73  So.  128. 

Same — To  Prove  Venue.— The  discre- 
tion of  the  trial  court  in  permitting  the 
state,  after  closing  its  case,  to  recall  a 
witness  and  re-examine  her  as  to  whether 
the  offense  was  committed  within  the 
court's  jurisdiction  was  not  reviewable 
on  appeal.  Boiee  v  State,  10  Ala.  App. 
100,  65   So.  S3. 

Expert  Witnesses — Rmge  of  Examina- 
tion.— In  examination  of  expert  wit- 
nesses, the  range  of  the  examination  is 
largely  within  the  discretion  of  the  trial 
court,  which  in  the  absence  of  prejudice 
will  not  be  revised.  Wilson  v.  State,  195 
Ala.  675,  71  So.  115. 

§   7B8   (0)   Separation  and  Exclusion  of 
Witnesses. 

The  exercise  of  the  discretion  of  trial 
court  in  permitting  a  witness,  who  was 
put  under  the  rule,  to  testify,  notwith- 
standing the  disobedience  of  the  rule, 
can  not  be  reviewed.  Ward  r.  State  (Ala. 
App.),  72  So.  754;  M)oore  v.  State,  12  Ala. 
App.   243,    67    So.    789. 

§  78S.  New  TriaL 

§  76*  (1)  In  General 

The  court  of  appeals  will  not  re' 
the  action  of  the  trial  court  in  overruling 
a  motion  for  a  new  trial  in  a  criminal 
case.  Bails  v.  State,  13  Ala.  App.  273',  ft9 
So.  250;  Merrill  v.  State,  11  Ala,  App. 
224,  65  So.  709;  Pryor  v.  State,  186  Ala. 
27,  65  So.  331;  Ramey  v.  State,  9  Ala. 
App.  51,  64  So.  168;  Finley  v.  Sute.  7 
Ala.  App.  161,  63  So.  265. 

Prior  to  Acta  IftlS,  p.  7SS,  a  motion  for 
a  new  trial  in  a  criminal  case  was  a  mat- 
ter to  be  determined  by  the  trial  court, 
and  was  entirely  within  its  discretion. 
Suttles  V.  State  (Ala.  App.),  74  So.  400, 

Where  a  trial  and  appeal  were  had 
before  amendment  of  Code  1907,  % 
2646,  by  Laws  1919,  p.  722,  authorizing 
'appeals  from  rulings  on  motions  for  new 


trial  in  criminal  cases,  refusal  of  mo- 
tion for  new  trial  will  not  be  reviewed. 
Watson  f.  State  (Ala.  App.),  72  So.  569. 
%  76S   (3)  Newly  Discovered  Evidence. 

Reviewability.  —  Aaron   v.    State,    181 
.-Via.  1,  61  So.  S12.  See  the  title  CRIMINAL 
LAW,  %  762  (3)  vol.  4,  p.  563. 
§  783.  Questions  of  Fact,  Verdicts,  and 

Findings. 

;e  ante,  "Discretion  of  Lower  Court," 
I   752.      As   to   review  of   decisions  of  in- 

led-ate    courts,    see    post.    '"Decisions 

itermediate  Courts,"  §  785.  As  to  sum- 

i  proceedings,  see  ante,  "Review."  § 
144   (8). 

§  7U. In  General. 

S  7«  (1)   Power  or  Duty  to  Review  in 

General. 
The    rule    that    the    primary    tribunal's 
findings  on  the  facts  are  not  reviewable 

krittcn  record  unless  clearly  erroneous 
applies  to  appeals  from  the  Pike  law 
court,  although  Loe.  Acta  1888-89,  p.  634.  % 
15,  Lor  \cts  1890-Bl,  p.  392,  §  3,  Loc.  Acts 
1903,  p.  13.';.  g  0.  establishing  that  court 
provide  that  no  presumption  in  favor  of 
the  finding  of  the  court  shall  obtain. 
Robinson  v.  State  (Ala.'  .App.),  73  So.  592. 
Refusal  to  Enforce  Production  under 
Subpoena  Duces  Tecum.  —  In  a  prose- 
cution for  assault  with  intent  to  murder, 
the  trial  court's  refusal  to  grant  a  motion 
directing  one'  who  had  refused  to  obey  a 
subpoena  duces  tecum  to  ^iroduce  the 
clothes  mentioned  therein,  where  the  evi- 
dence as  to  his  possession  thereof  was 
conflicting,  held  not  reviewable.  Robbins 
V.  State,  13  Ala.  App.  167,  69  So.  2W. 
§  7M  (X)  Conclusiveness  of  Findings  on 

Prdiroinary  Proceedings  in  Conduct 

of  Trial  in  General 
On  appeal  from  a  judgment  on  facts 
specially  found  by  the  court  as  required 
by  Code  1907,  §  5360.  the  only  matter  open 
for  the  review  is  whether  a  proper  judg- 
ment was  rendered  on  the  facts  as  fou!:d. 
Wilson  V.  State,  10  Ala.  App.  158,  64  So, 
610. 

Under  Loc.  .A.cts  1907,  pp.  8S,  83,  con^ 
ferring  the  right  of  appeal  generally  from 
any  judgment  of  an  inferior  court,  where 
the  circuit  judge  was  warranted  in  nnding 
that  accused  claimed  an  appeal  from  an 
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inferior  court,  he  was  not  retiuired  to 
further  find  that  the  judgment  was  en- 
tered on  a  plea  of  guilty  so  as  to  cut  off 
the  right  of  appeal.  State  v.  Thomai,  9 
Ala.  App.  1,  63  So.  «88. 
§  7M  (4)  Reception  of  Evidence. 

Where  the  evidence  is  conflicting  and 
Ihe  court  adjiidues  a  confession  voluntary 
and  admissible,  its  finding  is  entitled 
great  weight,  and  will  not  be  disturbed 
unless  palpably  contrary  to  the  weiRht  of 
evidence.  Cook  v.  Slate  (Ala.  .\pp.).  78 
So.  MC. 

§  765.  — ^  Condusivenew  of  Verdict. 
<i  765  (1)  In  Cenval. 

Perjury  —  Corroboration  of  Single 
Witness.  —  Where  accused  took  the  stand 
and  there  was  some  evidence  corroborat- 
ing a  single  witness  as  to  his  perjury,  the 
jury's  verdict  will  not  be  disturbed.  Mc- 
Daniel  v.  State.  13  Ala.  App.  318,  69  So. 
3S1,  certiorari  denied  in  Ex  parte  Mc- 
Daniel,  13  Ala.  678.  69  So.  lOlS,  cited  in 
note  in  L.  R.  A.  IfflTB,  743. 

Where  Judgea  Would  Arrive  at  Dif. 
ferent  Conclusion.  —  Brooks  v.  State,  8 
.\la.  App.  277.  62  So.  569.  See  tl'e  title 
CRIMINAL  LAW..§  7ft5  (1).  vol.  4,  p. 
SS4. 
$  765  (2)  Weight  of  Evidence  hi  Oeneral. 

The  jnrv  in  the  trial  court  are  the  ex- 
clusive judge's  of  the  credibility  of  the 
evidence.  Reeves  v.  State,  186  Ala.  14.  95 
So.  160. 

Where  evidence  in  support  of  a  con- 
viction is  so  unsatisfactory  as  to  convince 
the  appellate  court  that  it  is  unjust,  it  wilt 
be  set  aside.  Hincs  v.  State  (Ala.),  73 
So.  428. 

Misdemeanors  Tried  witliout  Jutj^ 
Under  Acts  ISlS.  p.  940,  §  3.  forbidding 
any  presumption  on  appeal  in  favor  of  the 
judgment  or  conclusions  of  the  court  in 
misdemeanor  cases  tried  without  jury,  the 
judgment  in  such  case  will  not  be  dis- 
turbed unless  the  facts  are  clearly  and 
palpably  insufficient  to  sustain  it.  Danial 
V.  State,  14  Ala.  App.  97,  71  So.  BTfl. 
§  765  O)   Conflicting  Evidence. 

Where  the  evidence  is  conflictinR,  and 
that  offered  by  the  state,  if  believeH.,  is 
sufficient  to  support  a  judgment  for  con- 
viction, the  jrdgment  will  not  be  disturbed 
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on  appeal.     Kelly  v.  State  (Ala.  App.l,  78 
So.  644. 

Where  the  evidence  was  conBictinit,  bnt 
there  was  ample  evidence  to  sustain  tbe 
conviction,  the  credibility  nnd  the  iTeight 
of  the  evidence  were  questions  lor  ih« 
jury.     Brooks  v.  State  (Ala.  App.),  74  So, 

85. 

§  768.  - —  Approval  of  Verdict  hj  Trli] 
Court. 

The  court  has  no  authority  to  review 
the  ovcrrulinc  of  a  motion  for  new  trial 
in  a  criminal  case.  Curtis  v.  State,  S  Ah. 
App.  U,  63  So.  745. 

Where  there  was  evider.ce  tendin?  to 
prove  defendant's  guilt,  denial  of  bii 
motion  for  new  trial  will  not  be  disturbed 
Williams  f.  Sute  (Ala.  App.),  7S  So.  703. 
§  767.  Hannleas  &Tor, 

As  to  grounds  for  reversal  in  general, 
see  post,  "In  General,"  §  790. 
§  768.  — —  Presumption    as  to  Effect  ol 

Error. 
S  769  (1)  In  Qentf^ 

Burden  of  Proof.  —  Smith  v.  State.  193 
Ala.  10.  62  So.  864.  See  the  title  CRIMI- 
NAL LAW,  §  709  (1).  vol.  4,  p.  5C*. 

Burden  is  on  apnellant  to  affirmatively 
show  error.  Rogers  v.  State  (Ala.  App-). 
75  So.  354. 

Accused  must,  under  Supreme  Court 
Practice,  rule  45  (175  Ala.  xxi,  «1  So. 
viii).  affirmatively  show  that  erro-  com- 
plained of  probably  injuriously  affecieil 
his  substantial  rights.  Chandler  v.  Slate, 
12   Ala.  App.  317.  es  So.  536. 

Error  Shown  —  Burden  to  Show  Ac- 
cused Not  Injured.  —  Smith  t.  Sta'e,  1R3 
Ala.  10.  «a  So.  864.  See  the  title  CRIMI- 
NAL LAW,  §  769  (1)  vol.  4,  p.  B6S. 
S  768  (S)  Rulings  as  to  Evidence. 

Prejudicial  Error.  —  Watson  v.  State, 
8  Ala.  App.  414,  58  So.  997.     See  the  title 
CRIMINAL   LAW,   S   769   (3).   rnl.  4,  p. 
16. 

773.  — ^  Preliminat7  Proceedings. 

Error  in  striking  the  defendant's  plei 
of  not  guilty  is  harmless,  where  the  rec- 

■d  shows  elsewhere  that  he  entered  such 

plea,  and  that  the  question  of  his  puilt 
was  submitted  to  the  jnrv,  McGaj  P- 
State,  is:  Ala.  41,  63  So.  70. 
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PMliiTe  to  five  the  notice  of  «  special 
tenn  of  court  as  required  hy  Code  iDOT,  § 
32S3,  is  not  prejudicial  error,  where  a  de- 
rendant  indicted  (or  violating  the  prohi- 
bition law  appeared  ard  failed  to  show  in- 
jury. Shiver  v.  State,  13  Ala.  App.  SSB, 
G9   So.    ^3P. 

S  TTS.  Conduct  of  Trial  in  Oenenl. 

J  T3S  (2)  Drvwine  and  SununooinK  Jury. 
Error  in  Sheriff's  Return.  —  Perry  v. 

Stale.  177  Ala.  1,  59  So.  ISO.  See  the  title 
CRIMINAL  LAW.  §  773  (2>,  vol  4.  p.  SflS. 

Error  in  Giving  Defendant  Special  Ve- 
nire. —  Where  defendant  was  acquitted 
o(  mi-rder  in  ihe  first  degree,  and  con- 
victed of  murder  in  the  second  degree, 
and  nn  reversal  it  was  pronerly  recorded 
as  a  capital  case  until  defendant  interposed 
plea  of  former  jeopardy,  after  which  it 
was  not  a  capital  case,  and  he  wns  nrt 
entitled  to  a  special  venire,  error  in  giving 
him  the  special  venire  from  which  to  se- 
lect the  jury  was  harmless  under  rule  of 
Supreme  Court  No.  45  (175  Ala.  xja.  61 
So.  in).  De  Wyre  v.  State,  190  Ala.  1.  67 
So.  577. 
3  773  (3)  Impnneling  Jury  in  General. 

Defendant  held  not  prejudiced  by  the 
jury  not  beincr  examined  as  to  opinion 
asainst  capital  punishmeT'i  or  conviction 
on  circumstantial  evidence.  Terry  v. 
State,  13  .Ma.  App.  115,  69  So.  370. 

Failure  to  Examine  Jurors  Separately 
on  Voir  Dire.  —  Bowen  v.  State,  6  Ala. 
App.  103.  63  So.  1022.  See  the  title 
CRIMINAL  LAW,  §  773  (3),  vol.  4,  p. 
M9. 

CballenBes.  —  Bone  v.  State,  S  Ala. 
App.  S9.  62  So.  45.'..  cited  in  note  in  47  1,. 
R.  A..  N.  S.,  717;  White  v.  State,  8  Ala. 
App.  43,  62  So.  4S4,  cited  in  note  in  47  L. 
R.  A.,  N.  S.,  717.  See  the  title  CRIMI- 
NAL LAW,  I  773  (3),  vol.  4.  p.  56B. 

S  773  <S)  Remarks  of  Judge. 

In  prosecution  for  mnrder,  openine  re- 
mark in  charfte.  to  effect  that  it  was  the 
first  time  in  history  of  court  that  written 
charge  had  been  requested.  Code  1907,  § 
3363.  giving  parties  the  right  to  insist  on 
a  written  charge,  held  reversible  error, 
being  a  reflection  on  defense.  Kloulton 
r.  State  (Ala.),  74  So.  454, 

—S3 


§  77S  (S)  ConverBations  between  Judge 
and  Attorney. 

Where  the  record  did  not  show  that 
accused  was  deprived  of  any  rights  when 
his  counsel  was  commanded  by  the  court 
to  tai;e  his  seat,  but  on  the  contrary  dis- 
closed that  counsel  continued  to  insist  on 
his  contention,  the  action  of  the  court,  if 
improper,  was  harmless.  Doby  t'.  State 
(Ala.  App.).  74  So.  7=4. 
§  774.  — <—  Rulings  as  to  Indictment  or 

Pleas. 
S  774  (1)  Ruling!  on  Indictment  or  In- 
formation Containing  Several  Connta. 

In  a  prosecution  for  violation  of  pro- 
hibition law  in  keeping  prohibited  liquors 
for  sale,  where  court  limited  the  jury  to 
consideration  of  sole  question  as  to  why 
defendant  kept  such  lienors,  other  counts 
in  complaint  as  to  amoimt  of  such  liquors 
not  considered  at  trial  held  not  prejudiciaL 
Cunningham  v.  State  (Ala.  App.>,  7,4  So. 

747. 

Ovemiling  Demurrer.  —  Error,  it  any, 
in  overruling  a  demurrer  to  certain  counts 
was  without  injury,  when"  the  defendant 
was  convicted  noon  another  sufficient 
count.  Posey  v.  State,  IS  Ala.  App.  103, 
67  So.  737. 

Jurisfctional  Error.  —  Where  the  only 
count  in  the  indictment  which  will  sup- 
port the  judgment  is  defective,  the  doc- 
trine of  error  without  in'ury  is  inappli- 
cable; the  error  being  jurisdictional.  Noah 

State  (Ala.  .\pp.),  73  So.  611. 
§  774  <3)  Motion  to  Qtiash  or  Strike  Oat. 

Eliminating  by  striking  one  of  the  of- 
fenses charged  in  an  affidavit  in  the  alter- 
native did  not  prejudice  defendant.  Nelson 
7-.  State  (Ala.  App.>.  72  So.  SIO.  certiorari 
denied  in  Ex  parte  Nelson  (Ala.).  73  So. 
1001. 

Under  rule  45  (175  Ala.  xxi,  61  So. 
ix),  the  mere  fact  thut  a  plea  was  errone- 
ously disposed  of  on  motion  to  stiike 
er  than  on  demr.r'cr,  is  insui>icient 
to  require  reversal  if  no  sjbstantial  right 
of  the  Jefendaiit  was  probably  injuriously 
affected.  Sherrod  v.  State,  l-l  Ala.  App, 
hi.  71   So.   70,  • 

S  774  (4)  Plea  or  Demurrer. 

Sustaining   or   Overruling  Demurrer^— 

rror,    if   any,    in   overruling   a    demurrer 
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to  a  count  of  an  indictment  was  rendered 
harmless  by  a  nol.  pros.,  even  thouph 
not  taken  until  the  jury  were  impaneled 
and  the  trial  entered  upon.  Norman  v. 
State,  ]3  Ala.  App.  :iri7,  M  Sn.  362. 

Any  error  in  overrulint!  a  demurrer  to 
several  counts  was  error  without  injury 
where  the  court  subsequently  gave  de- 
fendant the  affirmative  charge  aa  to  each 
of  those  counts,  Hancock  v.  State,  14 
Ala.  App.  91.  71  So.  873. 

Where  accused  was  tried  and  ccnviclcd 
solely  on  the  first  count  of  the  affidavit, 
error  in  overruling  a  demurrer  to  the 
second  count  was  harmless.  Rash  v.  State, 
J3  Ala.  App.  26Z,  60  So.  2S9, 

Errors  in  rulings  on  demurrers  to  a 
complaint  are  harmless,  where  counts 
demurred  to  are  afterwards  eliminated 
on  a  plea  of  autrefois  acguit.  Richardson 
V.  .State  (Ala.  App.>,  78  So.  717. 

RnlinKi  on  Replications  to  Demurrable 
Pleas.  —  Techr.icat  errors,  in  rnlintts 
the  replication;  to  demurrable  pleas  to 
indictment  are  harmless.     Rogers  v.  State 
(Ala.  App.),  72  So.  esg.  certiorari  denied 
in  cji  parte  Rogers  (Ala.),  73  So.  1001. 

Pormer  Jeopardv.  —  rarnnns  v.  State, 
176    Ala.  33,  60  So.    864,     See   the    title 

CRIMINAL  LAW.  g  774  (4),  vol.  4,  p.  670. 

Error  in  sustaining  demurrer  to  plea  of 
former   jeopardy    is   nol   reversible,   where 
accused  had  benefit  of  the  matters  undi 
another  plea.    Stadt  v.  State,  13  Ala.  App. 
275,  69  So.  254. 

Where  the  state  was  entitled  to  ar 
affirmative  charge  on  a  plea  of  formei 
jeopardy,  error  in  submittiuff  the  plea  to 
the  jury  held  not  prejudirial  to  accused. 
Johns  V.  State,  13  \in.  .«lpd.  263.  69  So. 

2S9. 

Special  Plea.  —  Barr  v.  State.  7  Ala. 
96,  61  So.  40,  See  the  title  CRIMINAL 
LAW,  §  774   (4),  vol.  4,  pp.  570,  571. 

In  a  prosecution  for  pra-'ticing  mrdi 
without  a  license,  error  If  any,  in 
taining  demurrers  to  special  pleas  that 
accused  in  treating  pers.ms  was  practicing 
religious  faith  iwas  harmless,  the  defense 
being  equally  available  urdcr  the  pica  of 
not  guilty.  Fealy  v.  Birmingham  (Ala. 
App),  73  So.  S06. 
§  77S.  — —  Rulings  as  to  Evidence  in  Gen- 
eral. 

See  post,  "Prior  or  Subsequent  Admis- 
■ion  of  Same  Evidence,"  g  777  (3).  As  to 


as   to   effect    of  eiror,  see 
s  as  to  Evidence,"  !  769  (S). 

§  77S  CA)  Prejudice   to   RiEhta  of  Ac- 
cuKd  in  QeneraL 

Where    the    court    instructed    the  juij 
that  a  confession  of  a  codefendant  vis 
only  to  be  considered  as  evidence  against 
that  made  it  the  other  defendants 
Dt  complain  of  the  sustaining  of 
objections  to  questions  by  their  counsel  to 
the  officer  testifying  as  to  the  confession, 
to  how  he  got  confessions     Boswell 
State,  9  Ala.  App.  ^3,  64  So.  188. 
Subsequent   Change    Giving    Defendui 
Benefit    of      Former     Objection.  —  Tht 
ilings  on  evidence  was  not  prej- 
udicial to  accused,  where  the  rulinjjs  were 
ibaequcntly     chanRcd     so     that    accused 
as    given    the    benefit    of    everything  he 
sought   to   obtain    through   his  objections. 
Stale.  10  Ala   App.  76,  6i  Sa  iOD, 
denied  in   Ex  parte  Srar>.  191 

Ala.   672,  05    So.    1034. 

Adultery— Rulings  on  Bvidence  Not 
Bearings  on  Issue.  —  The  only  tiiiesiion 
at  issue  nn  prosecution  for  adultery  hfing 
whether  the  intercourse  was  accomplished 
by  a  promise  of  marriage,  ruhngs  on  evi- 
dence not  having  a  bearii.g  thereon  held 
not  prejudicial  to  defendant.  VVatis  r. 
State,  S  Ala.  App.  204,  63  So.  IB. 

Perjury  —  TniA  or  Falsity  of  Defen- 
dant's Former  Statements.  —  In  a  prose- 
ctiiion  for  perjury,  where  only  issue  was 
whether  statements  made  on  former  uiil 
and  admitted  by  defendant  were  tnic  or 
false,  rulings  on  evidence  affecting  this 
issue  were  not  piejudieial  to  substaniiil 
rights  of  defendant  lequiring  a  reverstL 
Kelsoe  v.  State  (Ala.  App,).  TJ  So.  S3i. 

Vagrancy  —  Limiting  Scope  of  InqnifT- 
—  Defendant,  prosecuted  for  vagrancy, 
can  not  complain  of  court's  action,  of  iii 
own  motion,  not  injuring  him,  limioiiB 
scope  of  inquiry.  Collier  v.  Sute  |.*l»- 
App.),  78  So,  419. 

§  778  (t)   Rulings  as  to  Competeocr  of 
Witnesses. 

Under  Acts  1915,  p.  942.  giving  wife  »" 
election  to  testify  aRainst  h-r  husband. 
action  of  court  in  compelling  her  against 
her  objection  to  testify  against  her  hus- 


band  is   prejudicial   i 


,  him.    De 
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Bardeleben  v.  Slate  (Ala.  App.).  77  £o. 
979. 

%  776  <S)    Rulings  on    Motion  to    Strike 
Out  Evidence. 

Error,  if  any,  in  refusing  to  exc 
rvidence  for  want  of  proof  of  ven;ie.  htlJ 
harmless  where  such  proof  was  subse' 
qucntljr  introduced.  Britton  v.  State 
(Ala.  App.).  7*  So.  721. 

Court's  statement,  after  a  ne(;aiive 
Bwer.  "I  will  let  that  yo  out,"  was  not 
versible  error,  because  n6i  properly  and 
effectively  excludinR  it  from  the  jury. 
Evans  f.  State  (Ala.  App,),  73  So.  562, 
certiorari  denied  in  73  So.  099. 

Favorable  Evidence  Partly  Elicited  by 
Defendant.  —  In  a  prosecution  for  crime, 
there  is  no  error  in  overruling  defendant's 
motion  to  strike  evidence  elicited  in  part 
by  him  and  in  part  by  the  state,  and 
which  was  favorable  to  defendant.  Har- 
well f.  State,  12  Ala.  App.  265,  88  So.  BOO. 

§  778. Admission  of  Evidence. 

S  776  (1)  In  General 

It  was  prejudicial  error  to  permit  a  wit- 
ness for  the  state,  after  testifying  to  im- 
peaching statements  filleFfcd  to  have  been 
made  by  one  of  defendant's  witnesses,  to 
state  that  such  statements  were  also 
made  in  the  presence  of  a  third  party,  who 
was  at  home  sick  and  could  not  be  present 
at  the  trial.  Phillips  v.  State,  11  Ala.  App. 
15,  6S  So.  444. 

The  admission  of  evidence  that  a  wit- 
ness for  the  stale  was  induced  to  give  dif- 
ferent testimony  at  a  former  trial  by  a 
person  not  connected  with  the  derendant 
was  not  prejudicial  to  him.  flairrcll  v. 
State  (Ala.  App.),  75  So.  702. 

Tracks.  —  The  error,  if  any,  in  admit- 
ting the  testimony  of  a  witness  that  he 
found  tracks  near  the  body  of  decedent, 
and  that  they  would  be  made  by  a  No  3 
shoe,  was  not,  prejudicial  to  accused 
where  it  was  not  shown  what  size  shoe 
was  worn  by  him,  or  that  the  tracks  led 
in  the  direction  of  his  home.  Finney  v. 
State,  10  Ala.  App.  31),  es  So   93. 

In  prosecution  for  murder  based  on  cir- 
cumstantial evidence,  permittinR  witnesses 
to  testify  that  tracks  where  victim's  body 
was  found  fitted  shoes  secured  by  sheriff 
form  home  of  defendant's  father  was  re- 
versible error  where  there  was  no  evidence 


that  defendant  could  have  worn  ihetn. 
Newell  *.  State   (Ala.  App.),  75  So.  025. 

Ability  of  Dog  to  Track  Persons.  — 
Exception  to  the  admission  of  evidence 
of  the  ability  of  a  dog  to  track  persons 
presents  no  question  for  review,  where 
evidence  that  the  dog  trailed  the  detendatit 
was  not  admitted.  Cunnint;ham  v.  State, 
14  Ala.  .App.  1,  69  So.  ysa. 

Matters  Not  Part  of  Res  Gestte.  — 
Admission  of  evidence,  as  to  matters  not 
part  of  res  gestK,  not  unfavorable  to  de- 
fendant, it  error,  was  harmless.  Ingram 
V.  State,  13  Ala.  App.  147,  fiB  So.  97fl. 

Gaming  .-  Conduct  of  Parties  Engaged 
with  Defendant.  —  In  prosecution  under 
Code  1907,  3  6983,  for  gaminK,  admission 
of  evidence  that  parties  engaged  with  de- 
fendant had  liquor,  and  that  they  fought 
and  one  was  injured,  held  reversible  error. 
Rogers  V.  State,  13  Ala.  App.  196.  67  So. 
IBl. 

Homicide  _  Bad  Character.  —  Where 
in  a  homicide  case,  self-defense  was 
claimed,  admission  in  evidence  that  de- 
fendant's general  character  for  peace 
and  quiet  was  bad  is  prejudicial  error. 
Forman  v.  State,  190  Ala.  22,  67  So.  S83. 

Murder  —  Where  Accused  Obtained 
Liquor.  —  Error  in  permitting  the  state 
to  prove  where  accused,  while  in  a  store 
lying  in  wait  for  decedent,  obtained  liquor 
was  not  prejudicial.  Brown  v.  State,  11 
Ala.  App.  321.  66  So.  839. 

Same  —  Negative  Answer  to  Improper 
Question.  —  Where  a  witness  replied  that 
she  did  not  know  whether  accused  was 
intoxicated  at  the  time  of  the  killing,  her 
answers   were   r.ot   prejudicial,     Keith   v. 

:atc  (Ala.  App.).  72  So.  fi02 

Direction  of  School  from  Place  of  Kil- 
ling. —  Although  question  concerning 
direction  of  school  from  place  of, 
killing  was  objectionable,  its  admission 
not  prejudicial,  where  it  was  imma- 
I  in  what  direction  it  was.  Butler  v. 
State  (Ala.  App.),  77  So.  72. 

Some  One  Said  Police  Were  Coming,— 
Minto  K  State,  8  Ala.  App.  306.  62  So. 
376.    See   the  title   CRIMINAL  L.\W,    § 

776    (1),  vol.  4,  p.  572. 

Where  Accused,  Jointly  Indicted  with 
Third  Person,  Obtained  Severance.  — 
Campbell  v.  State,  IPS  Ala  l**.  !I2  So.  37. 
See  the  title  'CRIMINAT,  LAW,  |  776 
(1),  vol.  4.  p.  573. 
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Certain  Book  Was  in  BuiKluised  Store. 

—Allen  V.  State,  B  Ala.  App.  22B,  63  So. 
»71.     See  the  title  CRIMINAL  LAW,  g 

775  (1),  vol.  4.  p.  573. 

Improper  Answer  of  Character  Witneu. 
—  Under  rule  45  of  the  new  supreme  court 
rules  (175  Ala.  xxi,  <!  So.  ix),  improper 
answer  of  rharacter  witness  in  prosecution 
for  homicide  (hat  defendanE  gol  drunk 
held  not  Rround  for  revi^rsal  a$  not  prej' 
udicial  under  ihe  evidence,  Lewis  t.  State, 
13  Ala.  .\pp.  31.  OS  So.  7ft3. 

Age.  —  Smith  v.  State.  l»!2  .Ma.  38,  ta 
So.  184,  cited  in  note  in  Ann.  Cas.  191SA, 
368.     See  the  title  CRIMINAL  LAW,  § 

776  (1),  vol.  i.  p.  573, 

Evidence  Germane  to  Admitted  Fact.^ 
Gilmer  v.  State,  181  Ala.  23,  61  So.  3TT, 
See  the  title  'CRIMINAL  LAW.  §  776 
{]).  vol.  4,  p.  576. 

Parol  Evidence  Impeaching  Order  of 
Court  Excusing  Foreman.  —  Wilder 
State.  7  Ala.  App.  138.  61  So.  600.  decided 
in  conformity  to  answer  to  certified  ques- 
tion in  179  Ala.  45,  00  So,  923.  See  the 
title  CRIMINAL  LAW,  %  776  (1).  vol. 
4,  p.  574. 

Overruling  Objection  to  Improper  Qoei- 
tion.  — Mi^o  "■>•  State,  8  Ala.  App.  306, 
62    So.    376.    See    the    title    CRIMINAL 

LAW.  I  776  (11,  vol.   4,  p,  572, 

Subsequent  Admission  of  Testimony 
to  Matter  Already  Admitted.  —  Where 
on  a  certain  matter  there  was  testimony 
without  conflict,  a-lmitted  without  objec- 
tion, subsequent  admission  of  testimony 
of  another  to  substantially  the  sani<^  facts 
was  harmless.  Knott  v.  State,  10  Ala. 
App.  77.  65  So.  83. 

An  entire  document  being  in  evidence 
without  objection,  any  error  in  subse- 
quently admitting  part  of  it  over  objection 
is  harmless.  Tarpey  v.  State.  6  Ala.  App 
438.  63  So.  17. 

Difference  in  Size  of  31  and  SB  Caliber 
Bullets.  —  Error,  if  any,  Jn  permitting  a 
state's  witness  to  testify  that  there  was 
a  dilTerence  in  size  between  a  32  and  38 
caliber  pistol  ball  was  harmless;  it  being 
a  matter  of  common  knowledge  and  ob- 
servation. Thomas  v.  St.ite,  11  Ala.  App. 
88.  65  So.  863. 

Non  Expert  on  Caliber  of  Bullets.  — 
Smith  V.  State.  182  Ala.  38.  82  So-  184. 
See  the  title  CRIMINAL  LAW.  J  776  (1). 
vol.  4,  p.  573. 


Opinion  on  Range  of  Shotgun  Pire^ 
Where  accused  admitted  that  he  shot 
leceased  from  behind  a  rail  fense  while 
deceased  was  traveling  down  the  road,  the 
erroneous  admission  of  opinion  evidence 
as  to  the  range  of  shotgun  fire  was  harm- 
less. Monts  V.  State,  186  Ala.  1,  64  So. 
953. 

Illegal  Sale  of  Liquor  ^  Purpose  in 
Placing  Honey. — One  charged  with  illegil 
sale  of  liquor  was  not  pfejudfced  by  the 
overruling  of  an  objection  to  a  queslion 
asked  the  prosecuting  witness  as  to  hi( 
purpose  in  placing  the  money  as  he  did. 
where  the  witness  stated  that  he  laid  the 
money  down  and  did  not  know  whether 
accused  received  it  or  not.  Coopci  v. 
Gadsden.  10  Ala.    App.  609,  S5    So.  T1S. 

Introduction  of  Bottles.  —  Evidence 
that  defendant  had  bottles  of  whiskey 
about  his  person  having  been  admitted 
without  objection,  introduction  in  evidence 
of  the  bottles  was  harmless.  Hall  v.  State, 
II  Ala.  App.  95,  SS  So.  427. 

Sheriff's  Return  on  Search  ,Warrut 
Showing  List  of  Liquor  Seised — Kiniaul 
V.  State.  9  Ala.  App.  405.  63  So.  990.  See 
the  title  CRIMINAL  LAW.  g  m  (1). 
vol.  4,  p.  573. 

That  Accused  Was  Concerned  in  Rnn- 
ning  Blind  Tiger.— Smith  v.  State,  183  AU. 
10,  62  So.  864.  See  the  title  CRIMINAL 
LAW.  §  776  (1),  vol.  4,  p.  773. 
g  776  (a)  Curing  Error  by  Facts  Esufr 
lished  Otherwise, 

The  admission  of  incompetent  evidence, 
if  of  undisputed  facts,  is  harmless.    CoploB 

Stote  (Ala.  App.).  73  So.  225,  certiorari 
denied  in  74  So.  1005. 

In  OeneraL^Chrstntit  i.  State.  7  Ala. 
App.  73.  61  So.  609,  See  the  title  CRIMI- 
NAL LAW.  S  776  (2).  vol.  4.  p.  574 

Testimony  of  witness  that  he  owned 
four  mules,  without  identifying  them  as 
mules  described  in  mortgage  or  indict- 
ment, held  not  such  corroboration  of  con- 
fession as  would  cure  error  in  admitbns 
confession  without  independent  i»oof 
of  the  corpus  delicti.  Sherard  v.  Sttte 
KAIa.  App.),  75  So.  721. 

Supporting  or  Corroboratinc  Testimoaf 
—  King  V.  State.  8  Ala.  App.  339,  62  So. 
374.  See  the  title  CRIMINAL  LAW.  \ 
776  (3),  vol.  4,  p.  574 
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Error  in  tdniitHng  plftintiS's  statement 
tint  she  had  loved  defendant  held  harm- 
less, where  the  conclusion  might  have 
beeu  inferred  from  evidence  previously  ad- 
mitted without  obiection.  Holland  f. 
Stale.  11  Ala.  App.  134.  GO  So.  136,  cer- 
tiorari denied  in  Ex  parte  Holland,  l»l 
Ala.  Gti2.  66  So.  100». 

Pacts  or  Statements  Already  Admitted. 
—  Where  evidence  of  a  (act  has  gone  in- 
to the  ca.se  without  objection,  it  is  not 
prejudicial  error  to  permit  the  same  fact 
to  be  shown  over  objection.  Walling  v. 
State  (Ala.  App.).  73  So.  216.  certiorari 
denied  in  Ex  parte  Walling  (Ala.).  73  S?. 
1003. 

Where  one  witness  testified  as  to  state- 
ments of  third  person  during  quasi  con- 
fession by  one  of  several  present  defen- 
dants, without  objection,  or  motion  to  re- 
quire it  to  be  limited  to  defendant  making 
the  confession,  there  was  no*  prejudice  in 
overruling  objection  to  same  testimony 
by  another  witness.  Hendley  v.  State, 
(Ala.).  76  Po.  804. 

Where  it  was  shown  by  competent 
evidence  that  an  associate  of  defendant 
was  a  gambler,  evidence  that  he  had  that 
reputation  '  held  not  reversible  error. 
Brannon  v.  State  (Ala.  App.V76  So.  991. 
Fact  Subsequently  Admitted  by  De- 
fendant. —  Error  in  admitting  evidence 
on  prosecution  for  violating  prohibition 
law  that  defendant  was  half  drunk  when 
witness  met  him  was  rendered  harmless 
by  defendant  testifying  he  was  full  drunk. 
Pressnall  v.  State  <Ala.  Apr.).  75  So.  378. 
Question  Calling  for  Conclnsion.  — 
Permitting  witness  who  testified  to  con- 
versation to  answer  question  as  to 
whether  parties  to  Cdnversatior.  knew  he 
was  there,  though  calling  for  a  conclusion, 
held  unt  iirejudicial,  where  the  facts 
showed  that  they  did  not  know  and  hi 
answer  was  to  the  same  effect.  Phillips  1 
State,  11  Ala.  App.  168,  65  So.  673. 

Embezzlement  —  Error  Not  Cured  by 
Other  Evidence.  —  Although  the  evidence 
of  embezzlement  of  a  check  was  complete 
without  illegal  proof  of  one  who  read  from 
a  bank  statement,  of  the  correctness  of 
which  he  had  no  knowledge,  that  the  check 
allei^ed  to  have  been  embezzled  had  been 
charged  against  the  complaining  witness. 
yet.  when  taken  together,  with  proof  that 
the  check  had  been  deposited  by  defen- 


dant to  his  own  account,  and  that  defen- 
dant was  employed  by  complainant,  and 
authorized  to  draw  checks,  it  was  prej- 
udicial as  tending  to  show  guilty  intent. 
Young  :/.  State,  9  Ala.  App.  55,  M  So.  171. 
§  776  (S)  Curing  Error  by  Facts  Admit> 
ted  by  Defendant. 
Accused  can  not  complain  of  the  im- 
proper admission  of  testimony  where  he 
himself  testified  to  the  same  facts.  Swain 
V.  State,  8  Ala.  App.  Ht.  62  So.  446;  Powell 
r.  State,  7  Ala.  App.  17,  60  So,  987.  See 
the    title   CRIMINAL    LAW.   |  776    (3). 


.  S75, 


The  admission  of  evidence  was  not 
prejudicial  to  accused,  where  the  same 
fact  was  testified  to  'by  numerous  other 
witnesses  without  objection  and  admit- 
ted by  defendant.  Lightner  v.  State.  19S 
Ala.  887,  71  So.  469. 

Where  it  was  not  disputed  that  defend- 
ant  shot   deceased   with   a  pistol,  admis- 


i  of  testini 


'  that 


(scd  ( 


shot 


with   a   pistol    isnot  prejudicial.     James 

State,  14  Ala.  App.  6SS.  72  So.  299. 

Error,  if  any,  in  admitting  evidence  of 
defendant's  admission  as  'o  an  accomplice 
without  prejudice,  where  she  volun- 
tarily testified  to  all  of  such  matters. 
Moyc  V.  State,  12  Ala.  App.  127,  87  So. 
716. 

Reception  of  evidence  of  a  statement 
by  deceased  after  receiving  a  fatal  wound 
from  defendant's  knife,  "Boys,  see  how 
bad  he  has  cut  me."  was  not  prejudicial, 
where  the  cutting  was  not  denied.  Har- 
ris !■-  State.  13  Ala.  App.  89,  69  So.  344. 

Coat  of  Watches.— Error  in  admitting 
evidence  as  to  what  watches,  alleged  to 
have  been  taken  by  defendant,  cost  was 
harmless,  where  witness  subsequently 
testified  that  that  was  their  value.  Ware 
V.  State,  12  Ala.  App.  lOi.  67  So.  763. 

Opinion  as  to  Defendwit's  Weight.  — 
Error,  if  any,  sustaining  an  objection  to 
a  question  as  to  how  much  witness  would 
"say"  defendant  weighed  held  without 
prejudice,  where  defendant  was  permit- 
ted, without  contradiction,  to  testify  as 
to  his  weight.  Tarver  v.  Stite,  9  Ala. 
App.   17,  64  So.  161. 

Defendant's  Confessions  as  to  Who 
Committed  Assault. — In  prosecution  for 
assault    with    weapon,    admission    of    de- 
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fendant'5  counsel  that  defendant  did 
shooting  rendered  harmless  any  error  in 
evidence  as  to  confessions  and  admis- 
sions of  defendant  as  to  who  committed 
the  assault.  Tarwater  v.  State  {Ala. 
App.),  78  So.  816. 

Witness'  Qualification  to  Identify  De- 
fandanfi  Handwriting.  ^  In  a  larceny 
trial  a  witness  identifying  defendant's 
handwriting  is  pcoperly  qualified  by  later 
testimony  of  defendant  that  the  witness 
"is  familiar  with  my  handwriting;  we 
have  had  a  number  of  letters  pass  be- 
tween us."  Buflord  V.  State.  14  Ala.  App. 
8S,  71  So.  614. 

Stenographer's  Tranacript  of  Defew' 
ant'a  Parmer  Testimony. — In  a  prosecu- 
tion for  perjury,  where  defendant  ad- 
mitted alleged  statements  at  former  trial 
and  sought  to  establish  their  truth,  any 
error  in  admission  of  official  stenogra- 
pher's certified  transcript  of  evidence  of 
defendant  at  former  trial  held  harmless. 
Kelsoe  v.  State  (Ala.  App.),  73  So.  831. 

Checks  Representing  Money  Obtained 
without  Identification.  —  In  prosecution 
for  obtaining  money  by  false  pretenses, 
error  in  admitting  checks  representing 
money  obtained  without  identifica 
proof  of  indorsement  by  accused 
ceipt  of  money  -by  him  was  cured  by  his 
admission  that  he  received  the  money. 
Foster  V.   State   (Ala.  App.),  78  So.  731. 

Failure  to  Cure  Error.— Error  in  ad- 
mitting testimony  is  not  cured  by  the 
tact  that  defendant,  to  counteract  the  ef- 
fect of  the  testimony,  testified  in  detail 
as  to  the  objectionable  matter,  especially 
where  his  account  of  the  transaction  is 
different  from  thai  of  the  state's  witnes- 
ses. Wise  f.  State.  11  Ala.  App.  72.  M 
So.  128. 

5  776  (4)  Curing  Error  by  Evidence  Be- 
ing  Hade  Proper  Subsequently. 

Conspiracy.  —  Any  error  in  admitting 
the  declaration  of  a  state's  witness  that 
he  expected  defendant  to  meet  him  is 
harmless,  where  a  conspiracy  between 
the  two  for  violating  the  hquor  law  was 
subsequently  proved.  Bridgeforth  v. 
State  (Ala.  App.).  74  So.  402.  certiorari 
denied  by  Supreme  Court  in  74  So.  1005. 

Corpus  Delicti.  —  In  prosecution  for 
violation  of  the  prohibition  law.  the  er- 


roneous admission  of  material  evidence 
before  proof  of  the  corpus  delicti  held 
not  prejudicial,  where  the  corpus  delicti 
is  subsequently  established.  Foshte  v. 
State,    9   Ala.    App.    76.   63   So.  T53. 

Ordinance  on  Which  PioseoRioD 
Based. — Any  error  in  refusing  to  MClnde 
testimony  as  to  the  commission  of  the 
offense  before  the  ordinance  on  which 
the  prosecution  was  based  was  introduced 
was  cured  by  its  subsequent  introductian. 
Roe  f.  Tuscaloosa,  12  Ala.  App.  SU,  SI 
So.  84S. 

EstaUishment  of  Predicate.— Error  in 
admitting  testimony,  the  foundation  for 
which  has  not  been  laid,  is  cured  by  sah- 
sequent  introduction  of  the  proper  pred- 
icate.   Harbin  v.  State  (Ala.  App.),  JK  So, 

14. 

Memorandum.— The  admission  of  a 
memorandurti  of  delivery  to  defendant 
held  not  prejudicial  to  defendant,  wfiete 
another  witness  testified  to  such  delivery 
a  fact  recollected  by  him  apart  from  such 
entry.  Herring  v.  State,  11  Ala.  App. 
aoa,   65   So.   707. 

§  776  (5)  Curing  Error  by  Withdrawal, 
Striking  Out.  or  Instrucllons  to  Jurr. 
rror,  if  any.  in  admitting  testimony  is 
cured  by  the  court's  announcement  after 
the  testimony  was  in  that  it  was  excluded 
and  could  not  be  considered.  Brown  c. 
State  (Ala.  App.),  75  So.  174;  Johnson 
V.  SUtC  (Ala.  App.),  72  So.  766;  Benjamin 
V.  State,  IS  Ala,  App.  148,  67  So.  79!; 
Wise  V.  State,  11  Ala.  App.  73,  66  So.  IM; 
Smith  V.  State,  183  Ala.  10,  63  So.  864. 

Error,  if  any,  in  admitting  testimony 
tending  to  contradict  a  witness  held 
cured  by  its  subsequent  exclusion.  Miiell 
V.  State,  184  Ala.  1«,  63  So.  1000. 

Error  Cured  by  WTithdrawaL— Sanders 
V.  State.  181  Ala.  3S.  61  So.  336.  See  the 
title  CRIMINAL  LAW,  %  776  (5),  vol 
'    p.  376. 

Accused's  Bad  Reputation.  —  Where 
witnesses  testified  to  the  bad  reputation 
of  accused  without  limiting  it  prior  to 
■  le  of  the  crime  charged,  but  the  conrt 
limited  the  testimony,  accused  was  not 
prejudiced.  Rector  v.  State,  11  Ala.  App. 
333,  66  So.   857. 

Handwriting.— The  error  in  admittiog 
certain  testimony  as  to  handwriting  wa* 
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cured,  where  subaequently  it  was  plainly 
and  unequivocally  excluded  from  the 
consideration  of  the  jury.  Newaura  *. 
Stale,  10  Ala.  App.  124,  65  So.  87. 

Hatters  Occurring  after  Seduction  W«b 
Comidete. — Where  the  court  improperly 
received  evidence  as  to  matters  occurring 
after  the  seduction  was  complete,  the 
error  was  cured  by  striking  it  out  and 
by  its  instructions  and  admonitions  to 
disregard  such  evidence.     Brand  v.  State, 

13    Ala.    App.   390,  69   So.   379. 

Failure  to  Cure  Error  by  Cliarge. — Er- 
ror in  admitting  the  testimony  of  a  num- 
ber of  witnesses  over  accused's  objections 
held  not  cured  by  a  charge  that  the  court 
snstained  accused's  objection  and  ex- 
cluded the  evidence  objected  to.  Hicks 
V.  State,  11  Ala.  App.  290,  66  So.  873. 

*Sani« — Confmlon  of  Accomplice.  — 
Where  court  erroneously  admitted  evi- 
dence of  confession  by  alleged  accom- 
plice, instruction  to  disregard  erroheous 
evidence  and  statements  made  to  counsel 
held  not  sufficiently  clear  and  specific  to 
cure  error.  Willis  v.  State  (Ala.  App.), 
73  So.  766. 

9  776  (6)  Errors  Favorable  to  Accused. 

The  accused  can  not  on  appeal  com- 
plain of  a  question  which  elicited  matter 
decidedly  beneficial  to  him.  Turner  v. 
State  (Ala.  App.),  73  So.  ST4. 

Defendant's  I^ettcr  to  Witnesa.— In  a 
prosecution  for  murder,  the  admission  in 
evidence  of  a  letter  of  defendant  to  wit- 
ness for  the  state  which  tended  to  show 
a  state  of  ill  will  between  defendant  and 
the  witness  who  was  greatly  concerned 
in  and  active  for  the  conviction  of  the 
defendant,  was  not  prejudicial  to  de- 
fendant. Spicer  v.  State  (Ala.),  73  So. 
306. 
$  774  (7)  Opinion  Evidence. 

Any  error  in  the  admission  of  the  pros- 
ecuting witness'  conclusion  was  harmless, 
where  in  her  subsequent  testimony  she 
detailed  the  facts  constituting  the  trans- 
action in  question.  Herring  v.  State,  U 
Ala.  App.  93,  71  So.  B74. 
9  776  (■)  Svidenctt  of  Other  OSetises. 

While,  on  a  trial  for  vagrancy,  it  was 
error  to  permit  a  witness  to  testify  that 
be    had   sworn  against  defendant   in   an- 


other case,  its  admission  was  without  in- 
jury. Brannon  v.  State  (Ala.  App.),  76 
So.  SB  I. 

§  776  <9)  Acts,  Admisrions,  Declarations, 
and  Conf  esiions  of  Accused. 

Admisrion  of  acta  of  a  defendant  in 
seeking  to  get  witnesses  to  testify  in  bis 
favor,  where  his  statements  to  them  were 
not  capable  of  being  construed  as  an  ef- 
fort to  suppress  the  truth  was  not  re- 
versible  error.  Dempsey  v.  State  (Ala. 
App.).  72  So.  773. 

Heard  Defendant  CaU  Victim  "WU- 
liam." — In  prosecution  for  murder,  where 
there  was  no  dispute  as  to  identity  of 
victim,  permitting  witnesses  to  state  that 
they  had  heard  accused  call  him  "Wil- 
liam" was  without  prejudice  to  defend- 
ant. Hornsby  v.  State  (Ala.  App.),  7S 
So.  637. 

§  777.  Exclusion  of  Bvidence. 

§  777  (1)  In  General. 

Where  a  witness  for  the  prosecution 
stated  on  cross-examination  that  he  was 
a  private  detective  employed  to  secure 
evidence  of  illegal  sales  of  liquor,  the 
sustaining  of  an  object  ion  to  further 
cross-examination  as  to  whether  his  pur- 
pose was  to  ascertain  whether  accused 
would  sell  liquor  and  to  report  him  to  the 
authorities  and  have  him  arrested  was 
not  prejudicial.  Grimes  v.  Florence,  10 
Ala.  App.  651,  ft5  So.  «46. 

Question  Not  Indicating  What  Answer 
Expected. — It  is  not  prejudicial  error  to 
ain  an  objection  to  a  question  a  re- 
sponsive answer  to  which  may'be  either 
favorable  or  unfavorable  to  the  party 
asking  it  when  it  does  not  appear,  either 
by  the  question  itself  or  in  any  other 
way,  what  -was  the  answer  expected. 
'Beiser  v.  State.  10  Ala.  App.  86,  65  So, 
312. 

Teatimonjr  Tending  to  Prejudice  De- 
fendant's Case.— Tendency  of  excluded 
vide  nee  on  cross-examination  of  state's 
fitness,  that  indictment  was  pending 
against  him  for  the  same  sale  charged 
against  defendant,  and  that  he  had  been 

mvicted  thereof  in  justice  court,  wu  to 
show  ^ias  in  favor  of  rather  than  against, 
defendant.  Wiggins  v.  State  (AJa.  App.), 
78  So.  413. 
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The  exclusion  of  evidence  that  accused 
had  heard  of  improper  relations  <between 
deceased  and  accused's  wife  and  had 
talked  with  deceased  thereon,  held  not 
prejudicial  to  accused.  Chanpell  v.  State 
(Ala.  App.).  73  So.  134. 

Undiaputed  Fact  oc  Sutement.— Whi 
a  statement  by  accused  to  which  he  had 
testified  was  undisputed  he  was  not  prej- 
udiced because  the  court  refused  to  allow 
him  to  prove  it  by  other  witnesses.  Hick- 
man V.  State,  12  Ala.  App.  U3,  67  So.  775. 

In  a  murder  trial,  where  it  was  ad- 
mitted and  the  evidence  was  uncontro- 
verted  that  a  state's  witness  made  a  state- 
ment on  the  preliminary  trial  which  ac- 
cused sought  to  prove,  accused  could  not 
complain  of  its  exclusion.  Walling  v. 
State  (Ala.  App.),  73  So.  218,  certiorari 
denied  in  Ex  parte  Walling  (Ala.),  73 
So.  1003. 

Suatainlng  Objection  to  Qu< 
Anawer  Not  Excluded.— Where  objection 
was  made  to  the  question  whether  wit- 
ness could  have  heard  a  pistol  shot  if 
there  had  been  one,  after  the  question 
was  answered  affirmatively,  and  the  ob- 
jection was  then  sustained,  but  the  an- 
swer was  not  excluded,  the  ruling,  if  er- 
ror, was  without  injury.  Watson  v. 
State    (Ala.  App.),   72   So.   569. 

Susttaining  objectioois  to  questions 
which  were  fully  answered,  and  the  an- 
swers not  excluded,  was  harmless.  Storey 
V.  State.  H  Ala.  App.  187.  73  So.  267;  Mc- 
Connell  v.  State,  13  Ala.  App.  79,  OS  So. 
333. 

Custody  of  Written  Statement  Alreadj 
Admitted. — Where  a  written  statement  of 
a  state's  witness  was  allowed  in  evidence, 
the  court's  dental  of  questions  as  to  its 
custody  after  it  was  made,  and  previous 
to  the  trial,  was  not  injurious  as  the  only 
purpose  of  such  questions  was  to  lay  a 
predicate  for  its  admission.  Allsup  v. 
Sute  (Ala.  App.),  72  So.  599. 

Uxoricide— Witness'  Subsequent  Testi- 
mony^—In  a  prosecution  for  uxoricide, 
defendant  was  not  prejudiced  by  the 
court's  refusal  to  permit  a  witness  to 
testify  who  occupied  a  room  with  deced- 
ent on  the  specified  occasion,  where  the 
•wiOiess  subsequently  testified  that  "no 
one  did,"  Ragland  v.  State,  187  Ala,  5, 
6B  So.  776. 


^ect  of  Whialgr  en  Accused.— Excln- 
sion  of  testimony  as  to  what  eSect 
whisky  had  on  accused  held  not  prej- 
udicial, where  accused  testified  thai  he 
knew  nothing  about  the  crime  charged 
against  him.  Williams  v.  State,  13  -Ui. 
App.   133,   6B   So.   376. 

Third  PefBon's  Possession  of  Seited 
Liquor. — Brigman  t:  State,  8  Ala.  .^pp. 
400,  «S  So.  9S0.    See  the  title  CRIMINAL 

LAW,  §  777   (1).  vol.   4.  p.   578. 

9  777  (1)  Curing  Error  by  Other  Bn- 
dence  of  Same  Pact. 
Exclusion  of  testimony  upon  a  point 
established  by  other  uncontradicted  evi- 
dence is  not  prejudicial  error.  Johnioa 
V.  Sute  (Ala.  App.),  72  So.  SSI,  judg- 
ment reversed  in  Ex  parte  State  (Ala), 
74  So.  366. 

Error  in  excluding  testimony  of  a  wit- 
ness to  facts  established  by  other  uncon- 
tradicled  evidence,  including  that  of  the 
prosecuting  witness,  is  not  prejudicial 
Scott  V.  State  (Ala.  App.),  73  So.  212, 

Error  in  refusing  to  permit  a  witness 
for  defendant  to  testify  as  to  certain  facts 
was  harmless,  where  several  witnesses 
for  defendant  were  allowed  without  ob- 
jection to  state  the  same  facts.  Phillips 
V.  State,  11  Ala.  App.  15.  6S  So.  444. 

Allowing  Defendant's  Testimony  to 
Pacts  Excluded.— The  exclusion  of  tes- 
timony of  witnesses  for  accused  was  not 
rendered  harmless  by  permitting  accused 
to  testify  to  the  facts  which  witnesses 
were  called  to  prove.  Spiccr  v.  State. 
188  Ala.  0,  65  So.  972. 

Interest    of    SUte's     Witness.- Exclu- 
sion   of  testimony    showing   interest    of 
state's  witness,  if  error,   is  cured  where 
subsequently  the  matter  of  interest  wat 
fully  brought  out.     Turner  v.  State  (.Mi. 
App.),  73  So.  574. 
Reference   to  Another's   Hemorandum 
I  Refreah  R«cc»Uect>on.  —  Injury  from 
lurl'^s  denial  of  right  to  refer  to  written 
statement   of  another  witness  to  refresh 
recollection  was  averted,  where  the  state- 
ent   was  offered  by  defendant  and  ad- 
itted   as   evidence    of  what    such  other 
tness  had  stated.    Allsup  v.  State  (Ala. 
App.),  72  So,  599. 

Witness  Could  Not  See  Affray  frma 
Portion.  —  Defendant  is  not  prejudiced 
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by  exclusion  of  testimony  that  state's 
witness  dould  not  have  seen  the  affray 
as  to  which  he  testified  from  his  position, 
where  witness  for  defendant  was  per- 
mitted to  say  that  he  went  to  that  posi- 
tion and  could  not  see  the  place  of  thi 
sffray.  Watson  w.  State  (Ala,  App.),  72 
So.  569. 

Whether  Accused  Talked  and  Acted 
Like  Rational  Han. — Harris  v.  State,  8 
Ala.  App.  33,  62  So.  477.  See  the  title 
CRIMINAL  LAW,  §  777  (2),  vol.  4,  p. 
878. 

i  777  (3)  Prior  or  SiAsequent  Admiuion 
of  Same  Evidence. 

Erroneous  rulings  on  admission  of  ev- 
idence were  not  error,  where  accused 
afterwards  elicited  testimony  which  he 
6rst  sought  to  obtain.  Norris  v.  State 
(Ala.  App.),  75  So.  718;  Campbell  v. 
State,  13  Ala.  App.  70,  69  So.  322;  Francis 
V.  State,  188  Ala.  39,  6S  So.  969;  IBrooks  v. 
State,  8  Ala.  App.  277,  SS  So.  369. 

Character  of  Witneaa  as  to  Truth.  — 
Action  of  court  in  sustaining  solicitor's 
objection  to  question  eliciting  testimony 
as  to  character  of  witness  for  truth  and 
veracity  was  harmless  error,  as  immedi- 
ately after  the  testimony  was  given  vrith- 
out  oibjection.  Rogers  v.  State  (Ala. 
App.),  75  So.  S6*. 

Flight — Where  defendant  in  a  prose- 
cution (or  forgery  was  afterwards  permit- 
ted to  explain  flight,  error  in  previously 
sustaining  objection  to  questions  relating 
thereto  was  harmless.  King  v.  State 
(Ala.  App.),  75  So.  692. 

Entries  in  Account  Book.  —  Objection 
to  introduction  of  entries  in  account 
book,  showing  defendant's  sales  of  in- 
toxicating liquors,  was  rendered  harmless 
by  defendant  subsequently  asking  that 
the  whole  book  be  introduced.  Quinn 
r.  State  (Ala.  App.),  74  So.  743. 

Probate  Judge's  Certificate  for  Defend- 
ant's Admission  to  Asylum.^  Co  gbi  II  v. 
State,  8  Ala.  App.  233,  62  So.  40«.  See 
the  title  CRIMINAL  LAW.  S  777  (3), 
vol.  i,  p.  579. 

0|Niuon  as  to  Sanity. — Error,  if  any, 
in  refusing  to  allow  witness  to  give  opin- 
ion as  to  defendant's  sanity  in  answer  to 
question  of  defendant's  counsel  held 
cured   by   subsequent   allowance    of   such 


opinion.  Uoye  v.  State,  12  Ala.  App.  127. 
87  So.  716. 

Deceased's  Borrowing  Pistol  from  Wit- 
ness.— Error,  if  any,  in  excluding  testi- 
mony that  deceased  borrowed  a  pistol 
from  witness,  held  cured  by  subsequent 
admission  on  proper  predicate.  Lee  v. 
State  (Ala.  App.),  75  So.  282. 

Conduct  of  Prosecuting  Vntness.  — 
Ward  V.  State,  8  Ala.  App.  l&B,  62  So, 
993,  See  the  title  CRIMINAL  LAW,  ! 
777   (3),  vol.  4,  p.  579. 

Statements,  and  Conduct  of  Deceased. 
— Error,  if  any,  in  exclusion  of  testimony 
of  witness  for  defendant  that  witness  and 
deceased,  after  leaving  a  station,  heard 
some  shooting,  and  that  deceased  said  it 
was  defendant  and  shot  twice,  was  cured 
by  its  subsequent  admission,  AUsup  v. 
State  (Ala.  App,),  72  So.  699. 


§  777   (4)   1 


r  Subsequeni 


tion  of  Same  Witness. 

Exclusion  of  evidence  for  accused  is 
not  prejudicial,  where  the  same  matter 
is  subsequently  admitted  in  his  testimony 
without  objection.  Tittle  v.  State  (Ala. 
App.),  73  So.  142;  Butler  v.  State  (Ala. 
App.),  77  So.  72;  Mathis  v.  State  (Ala. 
App.),  73  So.  122;  Terry  v.  State,  13  Ala. 
App.  lis,  «9  So.  370;  Sexton  v.  SUte,  13 
Ala.  App.  «4,  69  So.  341;  Brown  v.  State, 
11  Ala.  App.  321,  66  So.  829, 

In  a  homicide  case,  where  the  question, 
"Did  D.  strike  the  first  lick?"  was  im- 
properly ruled  out,  but  the  witness  later 
testified  that  the  deceased  struck  the  first 
blow  and  that  the  defendant  "struck 
back,"  the  error  was  harmless.  Daniel 
V.  State,  14  Ala.  App.  83,  71  So.  79. 

Conduct  of  Deceased. — The  sustaining 
of  an  objection  to  a  question  as  to  de- 
ceased's conduct  at  the  time  of  the  killing 
was  not  error,  where  immediately  after- 
wards the  witness  was  allowed  to  go  into 
full  particulars  as  to  the  matter.  Car- 
michKl  V.  State,  197  Ala.  185,  72  So,  405. 

Where  the  questioii,  "Do  yon  know 
what  Mr.  D,  was  doint?''  was  improperly 
ruled  out.  but  the  witness  later  testified 
fully  as  to  the  conduct  of  the  parties  im- 
mediately before  and  during  the  affray, 
the  error  was  harmless.  Daniel  v.  State, 
14  Ala.  App.  63,  71  So.  79. 
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§  77S. Examinatioii  of  WitncHM. 

§  77B  (1)  Rulinss  on  Quettioiu  in  Gen< 
eral.  * 

Where  a  murder  trial  witness  exhibited 
his  friendship  for  accused,  it  was  reversi- 
ble error  to  exclude  testimony  that  he 
had  been  equally  friendly  with  deceased. 
Patton  V.  State,  197  Ala.  180,  1%  So.  401. 

Where  counsel  to  impeach  a  witness 
asked  question,  "*  •  *  Ask  if  you 
would  say  that  a  man  against  whom  you 
had  heard  these  things  reported  was  a 
man  of  good  character;  you  know  as  a 
matter  of  fact  that  this  man  didn't  steal 
that  mule,  don't  you?"  and  record  shows 
that  on  re  cross-examination  he  did  not 
say  that  as  a  matter  of  fact  witness  did 
not  steal  mule,  clearly  showing  that  he 
only  intended  his  answer  as  a  response 
to  the  first  part  of  the  question,  no  Injury 
is  shown.  Rogers  v.  State  (Ala,  App.), 
70  So.  2fl4. 

Excluaion  of  inqwaching  evidence  is 
not  ground  for  reversal,  where  the  im- 
peachment is  accomplished  by  the  wit- 
ness' own  testimony.  Posey  v.  State 
12  Ala.  App.   193,  67   So.  73T. 

What  HenioTVnila  of  Other  Peraon 
Indicated.— Error  in  permitting  a  wit- 
ness to  testify  with  reference  to  what 
memoranda  made  by  other  persons  in- 
dicated held  cured  by  the  other  persons 
testifying.  Stokes  v.  State,  13  Ala.  App. 
394,    69    So.    303. 

Seduction — ^Answer  Too  Broad  as  to 
Time. — If  the  statement  of  the  prosecut- 
ing witness  in  seduction.  "He  asked  me 
to  marry  him,"  was  too  broad  as  to  time, 
it  was  rendered  harmless  by  her  immedi- 
ately subsequent  statement,  giving  the 
exact  time  and  place  thereof.  Watts  v. 
State,  8  Ala.  App.  264,  63  So.  18. 


Though  the  condition  of  defendant  at 
any  time  during  the  night  following  the 
offense  was  not  material,  and  his  ob- 
jection to  question  eliciting  such  facts 
should  have  been  sustained,  such  ques- 
tion held  without  prejudice,  in  view  of  the 
other  testimony.  Keith  v.  State  (Ala. 
App.),  73  So.  603. 


Anawer  Favorable  to  Accuaed  —  De- 
fendant can  not  complain  of  question), 
though  they  are  improper,  if  the  answeri 
thereto  are  all  favorable  to  him.  Keith 
V.  State  (Ala.  App.).  72  So.  603. 

Anawer  Disclosing  Kaowledge.— Ham- 
mock V.  Sute,  8  Ala.  App.  367,  62  So.  3S1. 
See  the  title  CRIMINAL  LAW.  |  778 
(3),  vol.  4,  p,  B80. 

Anawer  Negativing  Knowledge.— Wit- 
ness, answering,  he  did  not  know  a  (er- 
tain  thing,  which  defendant  wanted,  be 
was  not  injured  by  the  sustaining  of  ob- 
jection to  the  question.  Lambert  v.  State, 
13  Ala.  App.  aSB,  69  So.  261. 

Error,  if  any,  in  permitting  the  son-in- 
law  of  accused  to  say  whether  he  had 
married  accused's  daughter  over  tbe  ob- 
jection of  accused  and  his  wife  was  with- 
out prejudice,  where  the  witness  an- 
swered in  the  negative.  Edmonds  f. 
State  (Ala.  App.),  75  So.  873. 

It  is  not  prejudicial  to  ask  the  arrest- 
ing officer,  who  testified  to  accuied'i 
flight,  whether  accused  knew  witneii 
came  to  arrest  him,  where  the  answer 
was  that  he  did  not  know.  James  v. 
State,  14  Ala.  App.  653,  73  So.  299. 

Error,  if  any,  in  permitting  the  witness 
to  be  asked  whether  he  had  had  any  con- 
versation with  defendant  since  being 
summoned  as  a  witness  was  not  prej- 
udicial to  defendant,  where  the  witness 
answered  in  the  negative.  Maxwell  v. 
State,  12  Ala.  App.  212,  67  So.  772. 

Same— Character  of  Defendant.— Error 
<by  solicitor,  in  asking  witness  as  to  char- 
acter of  defendant  charged  with  murder, 
without  having  laid  proper  predicate, 
was  harmless,  where  witness  stated  he 
could  not  say  defendant's  character  was 
bad.  Hardaman  v.  State  (Ala.  App.),  TS 
So.  324. 

Same— Who  Reported  Caae  to  Qrind 
Jury. — Permitting  a  witness  to  be  asked 
relative  to  his  knowledge  as  to  who  re- 
ported the  case  to  the  grand  jury  held 
harmless,  where  he  returned  a  negative 
answer.  Moore  v.  State,  12  Ala.  App. 
943,   67   So.   789. 

Answer  Not  Objected  to.— Swain  v. 
State,  8  Ala.  App.  26,  62  So.  444.  See  the 
title  CRIMINAL  LAW,  g  778  (2),  vol. 
4,  p.  580. 
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Annver  to  Qantion  Involdnc  Conclu* 
lion  Stating  Facts,— The  objection  to  a 
question  as  calling  for  a  conclusion  of 
the  witness  in  a  criminal  case  held  re- 
moved by  his  answer  containing  a  state- 
ment of  fact.  Brown  v.  State,  11  Ala. 
App.  321.  M  So.  889. 
§  m  (S)   Error   iti    Question    Not    An- 

Where  question  to  witness  was  not 
answered,  overruling  of  defendant's  ob- 
jection thereto  was  harmless.  Malone 
t.  State  (Ala.  App.),  76  So.  469. 

Where  an  improper  question,  asked 
character  witness,  was  not  aniwered, 
overruling  an  objection  thereto,  was 
without  injury.  Cole  v.  State  (Ala.  App.), 
TS  So.  261. 
§  771  (S)  Croaa-EzaminatioiL 

All  the  evidence  tending  to  show  stale's 
witness  participated  in  the  sale  charged 
against  defendant,  excluding  questions,  on 
his  cross-examination,  whether  an  indict- 
ment was  not  pending  against  him  there- 
for, and  whether  he  had  not  been  con- 
victed thereof  in  justice  court,  was  harm- 
less. Wiggins  V.  Stete  (Ala.  App.),  78 
So.  413. 

In  a  prosecution  for  assault  with  intent 
to  murder,  where  defendants  stopped 
prosecuting  witness  on  the  highway  and 
shot  him,  exclusion  of  a  question  to 
prosecuting  witness  on  cross-examination 
as  to  whether  his  answer  to  defendant's 
question  at  the  time  of  shooting,  "What 
about  you  and  Pa  this  morning?"  was 
true  or  false,  if  error,  was  harmless. 
Knotts  V.  State  (Ala.  App.),  78  So.  640. 

Summoning  Witnestea. — There  was  no 
error  in  sustaining  an  objection  to  a 
question  asked  by  defendant's  counsel  on 
cross-examination  of  a  stal 
to  whether  she  had  an  individual 
moned,  where  the  fact  that  the  individual 
was  summoned  does  not  appear 
record.  Brooks  v.  State  (Ala.  App.),  74 
So.  86. 

Where  a  state's  witness  had  admitted 
that  she  had  given  the  names  of  the  other 
state's    witnesses    and    had    them    s 
moned,    it   was   not    prejudicial    error 
exclude  a  cross-question  seeking  to  e 
a    repetition   of    that    testimony    with 


spect  to  a  particular  witness.  Brooks  v. 
State  (Ala.  App.),  74.  So.  85. 

Refusal  of  cros»-examination  to  dis- 
credit a  state's  witness,  by  showing  he 
had  kept  90  cents  out  of  money  another 
had  given  him,  with  which  to  buy  whisky, 
held  not  reversible  a'buse  of  discretion. 
Askew  V.  State,  11  Ala.  App.  203,  66  So. 
852. 

Aiuwer  Negative. — Where  accused  an- 

vered  in  the  negative  questions  on  his 

OSS-examination,  the  overruling  of  ob- 
jections to  such  questions  held  harmless. 
Smith  V.  State,  13  Ala.  App.  3B9,  69  So. 
402. 

Same— Conduct  of  Accused.  —  Where 
'defendant,  on  cross-examination,  elicit- 
ing testimony  as  to  his  conduct  before 
the  crime,  answered  in  denial  of  such 
conduct,  any  error  in  the  allowance  of 
the  question  was  harmless.  Rivers  v. 
State.  13  Ala.  App.  392,  69  So.  387. 

Answer  Favorable. — Where  the  answer 
of  a  witness  on  cross-examination  by  the 
state  was  favorable  to  the  defendant,  the 
error,  *  if  any,  was  harmless.  Rogers  v. 
Slate  (Ala.  App.),  72  So.  689,  certiorari 
denied  in  Ex  parte  Rogers  (Ala.),  73 
So.  1001. 

Witness'  Contribution  to  Prosecoting 
Fimd— Substantial  Answer.  —  Although 
defendant,  on  his  cross-examination  of  a 
state's  witness,  was  entitled  to  an  answer 
to  his  questions  as  to  how  much  and  in 
what  way  witness  had  contributed  to  a 
fund  for  prosecution  of  pending  charge, 
where  he  got  a  substantial  answer,  there 
was  no  reversible  error.  Dickey  v.  State, 
197  Ala.  610,  73  So.  72,  denying  certiorari 
72  So.  608. 

Witness'  Testimony  at  PrelioBinarj 
Hearing.  —  Permitting  a  question  on 
cross-examination  of  defendant's  witness, 
if  he  did  not  give  certain  testimony  at 
the  preliminary  hearing,  is  harmless,  if 
nothing  in  it  tends  to  contradict  his  tes- 
timony.    Bradley   v.    State,  11  Ala.    App. 

3S9,  66  So.  830. 

'Re<Ezanunation  —  Exclusion  of  Char- 
r.cter  Wibiess'  Irrelevant  Testimony.  — 
Exclusion  of  irrelevant  and  incompetent 
testimony  ot)  re-examination  of  character 
witness,  followed  by  explicit  instruction 
to  disregard  it,  held  to  remove  any  un- 
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favorable  impression  made  as  far  as 
practicable.  Hill  v.  State,  IM  Ala.  11, 
SB  So.  941. 

Error  H«ld  Prejiidicial.— Where  a  wit- 
ness for  the  state  was  allowed  to  state 
that  defendant  had  made  what  he  regarded 
as  a  threat  under  certain  circumstances, 
the  refusal  to  allow  defenilant  on  cross- 
examination  to  have  the  witness  testify 
just  what  the  defendant  said  a^out  de- 
ceased held  prejudicial  error.  Mizell  v. 
State.  IM  Ala.  16,  63  So.  1000. 
§  77t  (8)  Error  Cured  br  Rulinfi  and 
InstruGtioiiB  of  Court. 

An  ofifer  to  recall  witness  held  not  to 
cure  error  in  excluding  testimony  by 
sach  witness,  showing  bias  on  the  part 
of  a  witness  for  the  state.  Johnson  v. 
State.  13  Ala.  App.  140,  69  So.  396. 
§  779.  —  Arfumenta  and  Conduct  of 
CounaeL 

As  to  irregularity  cured  by  action  of 
trial  court,  see  ante,  "Action  of  Court," 
S  *86. 

In  murder  case,  refusal  to  exclude 
statement  by  state's  counsel  in  argument, 
defense  being  insanity,  that  if  defendant 
is  sent  to  the  asylum  another  doctor 
might  give  a  difTercnt  opinion  and  have 
him  turned  loose  on  the  neighborhood, 
was  not  reversible  error.  Russell  v. 
State  (Ala.).  78  So.  »16. 

Alluding  to  Historical  Fact.— Solicitor's 
argument  merely  alluding  to  an  histori- 
cal fact  to  illustrate  his  point  held  not 
prejudicial.     Harvey  v.  State  (Ala.  App.), 

73  So.  aoo. 

Error  Held  Prejudicial— Conunenta  on 
Evidence. — In  a  prosecution  for  murder, 
a  statement  by  counsel  for  the  state  in 
his  argument  that  a  witness  had  intimated 
that  defendant  had  admitted  going  to  the 
place  of  the  homicide  with  the  express 
purpose  of  murdering  deceased  was 
prejudicial.  Gibson  v.  State,  193  Ala.  12, 
69  So.  S33. 

Saro^— Reference  to  Negro  "aa  a 
N^ro." — In  a  prosecution  for  violating 
the  prohibition  law,  the  statement  of  the 
solicitor  that  "you  must  deal  with  a  negro 
in  the  light  of  the  fact  that  he  is  a  negro, 
and  applying  your  experience  and  com- 
mon sense,"  was  prejudicial  error.    Sim- 


mons V.  State,   14  Ala.  App.  103,  Tl  So. 

979. 

§  780.  -^  Inatructioiu. 

As   to  errors  cured   by  withdrawal  or 
giving  other  instructions,  see  ante,  "Er- 
lor  in  Instructions  Cured  by  Withdrawal 
or  Giving  Other  Instructions,"  f  5M. 
§  7M  (1)  In  Gener»l. 

Misleading  but  Not  PrejiidiciaL— Ke- 
versal.  wilt  not  tie  granted  for  a  merely 
misleading  charge,  unless  it  clearly  prej- 
udiced the  accused.  Murphy  v.  State,  14 
Ala.  App,  78.  71  So.  967. 

Argnmentxtlve  but  Not  PrejndidaL— In 
prosecution  for  homicide,  a  charge  that 
a  reasonable  doubt  was  not  an  imaginary 
or  fanciful  doubt,  but  an  actual  one  grow- 
ing out  of  the  evidence,  which  would 
cause  a  reasonably  prudent  man  to  paoie 
and  hesitate  in  the  graver  transactions 
>f  life,  while  argumentative,  is  not  prej- 
idicial.  Perry  v.  State,  177  Ala.  1,  M  So. 
SO. 

Error  Held  Reversible.— Giving  of  et- 
roncous  instruction  that  the  jury  conid 
convict  defendant  of  assault  with  intent 
to  murder  if  they  had  a  reasonable  doubt 
that  he  assaulted  with  intent  to  murder 
held  to  require  reversal.  Brasseale  v. 
Slate  (Ala.  App.),  7S  So.  697. 

§  7t0  (I)  Instroction  as  to  Evidence. 

Under  Code  1907,  §  S3S2.  providing 
that  court  may  state  to  jury  law  of  case, 
and  may  also  state  evidence  where  it  is 
disputed,  but  shall  not  charge  upon  effect 
of  testimony  unless  required  to  do  so,  it 
is  reversible  error  to  charge  upon  the 
effect  of  conflicting  evidence  in  the  oral 
charge.  Cole  v.  State  (Ala.  App.),  75  So. 
261. 

§  7ao  (4)  Inapfdicable  to  Issik  or  Evi- 
dence. 

Abstract    Proportion    of    Law.  —  The 

ere  statement  of  an  abstract  proposi- 
tion of  law  to  the  jury  in  a  larceny  case 

not  ground  for  reversible  error.  Brit- 
ton  V.  State  (Ala.  App.),  74  So.  721. 

Court's  Inadvertent  Use  of  Word 
'Felon,"— Johnson  v.  State,  7  Ala.  App. 
8B.  60  So.  973.  See  the  title  CRIMINAL 
LAW,  §  780  (4),  vol.  4,  p.  684. 
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S  TU  (S)   Erron  Favorable  to  Defend- 
ant 
Error  ir  instructions,  because  too  fav- 
orable to  accused,  is  not  reversible.    Poe 
f.  State,  193  Ala.  885.  69  So.  453. 
$  7S0  «)  Effect  of  Verdict  or  Detennina- 

Convicted  of  Hantlauchter — Objecdon 
to  Cbariet  on  Hitber  Offenses.— Parker 
V.  State,  7  Ala.  App.  9,  60  So.  M5.  See 
the  title    CRIMINAL    LAW.   §   790   (6). 

vol.  4,»p,   B84. 

Form  of  Verdict.— Kirk  wood  v.  State, 
8  Ala.  App.  108,  Sa  So.  1011,  certiorari  de- 
nied in  184  Ala.  9.  63  So.  990.  See  the  title 
CRIMINAL  LAW.  5  T80  (fl),  vol.  4.  p. 

S8S. 

Awault  and  Battery  with  Knife.— Wil- 
son t:  State,  7  Ala.  App,  66,  60  So.  983. 
See  the    title    CRIMINAL   LAW.   §    780 

(6),    vol.    4,    p.    585.   ' 

S  7S0  (7)  Instructioni  at  to  Punishment. 
Error  ■■  to  Amount  of  Fine  ImposaUe. 
—An  instruction  that  the  jury  ci 
sess  a  tine  of  not  less  than  $100  "or  any 
greiter  sum  within  its  judgment' 
harmless,  where  the  verdict  assessed 
the  lowest  authorized  fine.  Stc 
State,  II  Ala.  App.  141.  65  So.  603. 

Error  as  to  Lenph  of  Term. — Harris 
V.  State,  8  Ala.  App.  33.  62  So.  477,  See 
the  title  CRIMINAL  LAW,  %  780  (7), 
vol.  4.  p.  585. 

Error  aa    to  Minimum    Fine. — Bartlett 
V.  State.  7  Ala.  App.  8S,  «0  So.  958.     See 
the  title    CRIMINAL   LAW,   §   780    (7). 
vol.  4.  p.  585. 
S  7W  (S)  Oral  Inatmctiona. 

Prejudicial  error  can  not  he  predicated 
on  the  court's  oral  explanation  of  an  ab- 
stract charge  which  was  requested  by 
defendant.  Scott  v.  State  (Ala.  App.),  73 
So.  212. 

)  781.  VwiSmt  or    lUfnaal  to    Give 

Inatructiona. 
S  781  (1)  In  Oener«l. 

Doubt  and  Uncertainty.  —  Givens  v. 
State,  8  Ala,  App.  122,  92  So.  lOSO.  See 
th.:  title  CRIMINAL  LAW,  »  781  (1), 
vol.    4,    p.    585. 

GuOt  ReaaooaUy  Reconciled  with 
Theory    of    Innocence, — It    was    not  re- 


versible error  to  refuse  a  request  to 
charge  that,  if  all  the  evidence  tending 
to  show  defendant's  guilt  could  be  rea- 
sonably reconciled  with  the  theory  of  in- 
nocence, the  jury  should  acquit.  Ducett 
V.  State,  186  Ala.  34,  65  So.  351. 

Reasonable  Doubt.  —  Refusal  of  a 
charge  that,  if  the  jury  have  a  reasonable 
doubt  of  accused's  guilt  growing  out  of 
the  evidence  or  any  part  of  it,  they  must 
acquit  accused,  was  prejudicial  error. 
Spelce  V.  State,  10  Ala.  App.  196,  65  So. 
190. 

Moral  Certainty. — Refusal  of  an  in- 
struction to  find  accused  not  guilty,  un- 
less, after  a  full  consideration  of  all  the 
evidence,  his  guilt  was  proven  to  a  moral 
certainty,  was  reversible  error.  Yorty 
V.  Stale,  11  Ala.  App.  160,  65  So.  914. 
§  7&1  (3)  Effect  of  Verdict  or  Detemuna- 

Where  the  jury  returned  verdict  of 
guilty  under  second  court  only,  defend- 
ant was  not  prejudiced  by  a  refusal  of  af- 
firmative charge  as  to  first  count.  Sum- 
mers V.  State,  14  Ala.  App.  16,  70  So. 
95 1. 

Convictton    of    Lener    Offense.- Bur- 
ton V.  State,  8  Ala.  App.  295,  62  So.  394. 
See   the  title   CRIMINAL    LAW,  §  781 
is),    vol.   4,    p.    588. 
§  789.  Verdict  or  Findings. 

As  to  the  one  of  two  jointly  indicted 
who  alone  was  tried,  it  was  harmless  er- 
ror that  the  name  of  the  other  was  also 
inserted  in  the  verdict.  Agee  v.  State, 
190  Ala.  19.  87   So.  411. 

CorrecticHi  by  Jury.^Davis  v.  State,  8 
Ala.  App.  147,  62  So.  1027,  certiorari  de- 
nied in  Ex  parte  Davis,  184  Ala.  36,  63 
So.  1010.  See  the  title  CRIMINAL 
LAW,  §  782,  vol.  4,  p.  586. 
§  783.  — ^  Sentence  and  Judgment. 

As  to  the  one  of  two  jointly  indicted, 
who  alone  was  tried,  it  was  harmless  er- 
ror that  the  name  of  the  other  was  also 
inserted  in  the  judgment  of  conviction. 
Agee  V.  State,  190  Ala.  19,  67  So.  411. 

■  the  record  recited  that  upon 
arraignment  defendant  pleaded  not 
guilty,  that  the  judgment  entry  recited 
that  he  pleaded  not  guilty,  and  not 
guilty  by  reason  of  insanity,  was  unim- 
portant,    whtrt      the     judgment     entry 
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showed  that  he  had  the  benefit  of  both 
pleas.     Marks  v.  State,  14  Ala.  App.  664, 
-71    So.  983. 
§  784.  Error  Waived  in  Appellate  Court. 

Errpn  assigned,  but  not  noticed  in  ap- 
pelhte's  brief,  are  treated  as  waived. 
Fealy  v.  Birmingham  (Ala.  App.),  73 
So.  ags. 

Grounds  of  defendant's  motion  to 
qnash  die  Tenire  not  argued  on  appeal 
will  not  be  reviewed.  Maxwell  v.  State, 
11  Ala.  App.  53,  65  So.  732. 

Admission  and  Rejection  of  Evidence. 
— Rulings  of  the  trial  court  on  the  ad- 
mission and  rejection  of  evidence,  not 
noticed  in  the  brief,  need  not  be  consid- 
ered on  appeal.  Robbins  v.  State,  13  Ala. 
App.  167,  69  So.  297. 

Consideration  of  Other  Questiom  in 
Record. — On  appeal  of  a  criminal  case 
after  finding  on  questions  insisted  upon 
by  counsel  in  his  argument  of  the  case, 
it  is  the  duty  of  the  court  to  give  care- 
ful .consideration  to  all  other  questions 
presented  by  the  record.  Dawson  v. 
State,  196  Ala.  S93,  71  So,  722. 
§  in.  Decirions  of  Intermediste  Courts. 

It  is  error  of  law,  reviewable  by  the 
supreme  court,  for  the  court  of  appeals 
to  hold  that  after  lawful  arrest  without 
warrant,  and  defendant's  giving  bond  to 
the  recorder's  court,  such  arrest  was  not 
a  bar  to  prosecution  under  warrant  for 
the  same  offense  in  the  «ity  court.  Sher- 
rod  V.  State,  197  Ala.  2«6,  73  So.  540,  re- 
versing judgment  71   ho.  76. 

Misapprehension  of  Facts.  —  On  cer- 
tiorari to  the  court  of  appeals  the  su- 
preme court  will  not  investigate  the  rec- 
ord to  learn  whether  that  court  has  mis- 
apprehended the  facts.  Toney  v.  State, 
197  Ala.  70?,  73  So.  13. 

Questions  of  Jurisdiction  ^  Conclusion 
of  Fact.— Ex  parte  State,  181  Ala.  4,  61 
So.  53,  reversing  judgment  Livingston 
V.  Slate,  7  Ala.  App.  43,  61  So.  54.  See 
the  title  CRIMINAL  LAW,  %  785,  vol. 
4,  p.  587. 

Finding  of  Facts— QuestioDS  of  Law. 
— The  supreme  court  will  not,  on  cer- 
tiorari, review  findings  of  fact  made  by 
the  court  of  appeals;  but  it  will  re- 
view questions  of  law  decided  by  such 
court,   when    substantial    justice  and    the 


rights   of   litigants   depend   thereon.     Ea 
parte   Pollard,   193  Ala.   320,  69  So.  42i. 

Same— Record  Not  Disclosing  Excep- 
tion to  Evidence.— Under  the  rule  ihat 
the  supreme  court  on  certiorari  (o  the 
court  of  appeals  will  not  revise  finding) 
of  fact,  held  that  the  findings  of  the 
court  of  appeals  that  the  record  did  nat 
disclose  an  exception  to  the  trial  court's 
overruling  of  objections  as  to  part  of  the 
evidence  of  a  certain  witness  would  act 
be  revised.  Kirlcwood  v.  State,  184  Alt. 
9,  «3  So.  990,  denying  certiorari  tB  Ah. 
App.    108,   63   So.   1011. 

Same— Conviction  Sustained  by  Bvi-' 
dence. — A  finding  of  the  court  of  appeals 
that  a  conviction  was  sustained  by  evi- 
dence could  not  be  reviewed  by  the  su- 
preme court  on  application  for  certio- 
rari. Brannon  v.  State,  191  Ala.  29,  it 
So.    1007. 

Same— NonexisteDCe  of  Basic  Fact  of 
Charge.— The  ruling  of  the  court  of  ap- 
peals that  the  refusal  of  a  charge  was 
proper  because  it  was  abstract  so  far  as 
it  hypothesized  certain  facts  was  a  find- 
ing of  the  nonexistence  of  the  fact  upon 
which  the  charge  was  based,  which  find- 
ing the  supreme  court  will  not  review. 
Kirlcwood  V.  State,  184  Ala.  9,  63  So.  990, 
denying  certiorari  8  Ala.  App.  108,  Si 
So,    1011. 

Same — Delay  in  Piling  Bill  of  Eacep- 
tions.— Ex   parte    Williams,    182- Ala.  34, 
S2   So.   67.      See  the    title    CRIMIN.\L 
LAW,  %  T8S,  vol.  4,  p.  587. 
twy,.  Subsequent  Appeala. 

Where  the  court  of  appeals  reversed 
as  to  the  sentence  and  remanded,  so  that 
a  prcvper  sentence  could  tie  imposed,  ap- 
pellant could  not,  on  certiorari  to  the 
supreme  court,  raise  the  question  of  the 
constitutionality  of  the  imposition  of  an- 
other sentence.  Ex  parte  Adams,  187 
Ala.  10,  65  So.  514,  denying  certiorari 
Adams  V.  State,  9  Ala.  App.  89,  64  So. 
371;  Ex  parte  Minto,  187  Ala.  671,  6S  So. 
516. 

(H)      DETERMINATION    AND    DIS- 
POSITION  OF  CAUSE. 

As  to  dismissal,  see  ante,  "Dismissal,' 


§  786.  Affirmance. 
The  Rule.— On  appeal  in  criminal  case; 
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where  proceedings  shown  by  transcript, 
which  contains  no  bill  of  exceptions, 
regular,  and  there  is  no  error  a{>pearing 
in  record  proper,  judgment  of  conviction 
will  be  affirmed.  Chance  v.  State  (Ala. 
App.),  73  So.  7S9;  Bush  v.  State,  14  Ala. 
App.  6«6,  72  So.  213;  Cain  v.  Sute.  10 
Ala.  App.  063,  .63  So.  300;  Jackson  v 
State,  10  Ala.  App.  667,  69  So.  307;  Mc- 
Carley  v.  Sute,  10  Ala.  App.  670,  64  So. 
6S1;  Riley  v.  State,  7  Ala.  App.  657,  60 
So.  431;  Smith  v.  State,  7  Ala.  App.  658, 
60  So.  970;  Robertson  v.  State,  7  Ala. 
App.  658,  60  So.  499;  Lewis  v.  State  (Ala. 
App.),  62  So.  386;  Shelby  v.  State  (Ala. 
App.),  S2  So.  371;  Bilbro  v.  State,  6  Ala. 
App.  664,  68  So.  387. 

Appeal  upon  die  Record. — On  an  ap- 
peal from  a  conviction  upon  the  record 
proper,  where  no  bill  of  exceptions  was 
daly  presented,  and  the  court  reviewing 
the  record,  as  required  by  Code  1907,  | 
6264,  found  that  the  proceedings  and 
judgment  entry  were  regular,  and  no  er- 
ror appeared,  the  judgment  will  be  af- 
firmed. Sturdivant  v.  State,  14  Ala.  App. 
664,  71  So.  978;  Douthard  v.  State,  14 
Ala.  App.  ees,  71  So.  979. 

Where  the  time  for  presenting  and 
having  signed  a  bill  of  exceptions  had 
expired  and  the  transcript  contained  no 
bill  of  exceptions,  and  the  proceedings 
shown  by  the  record  proper  were  regu- 
lar and  showed  no  reversible  error,  held, 
a  <onviction  will  be  affirmed.  Gibson  v. 
Sute,  14  Ala.  663,  71   So.  614. 

Where  the  transcript  contained  a  cer- 
tificate of  the  trial  judge  that  the  time 
for  tendering  a  bill  of  exceptions  had  ex- 
pired, and  that  no  bill  had  been  tendered 
within  the  time  allowed  by  law,  and  the 
record  proper  showed  that  the  proceed- 
ings were  regular  and  contained  no  re- 
versible error,  held  a  conviction  will  be 
aflSrmed.  Woods  v.  State,  14  Ala.  App. 
663,    71    So.  614. 

Where  the  record  proper  showed  an 
indictment  in  due  and  regular  form,  a 
verdict  of  guilty  and  a  judgment  in  con- 
formity therewith,  and  an  examination  of 
the  record,  exclusive  of  defendant's  re- 
fused instructions  not  properly  presented, 
showed  nothing  authorizing  a  reversal, 
the  judgment  would  be  affirmed.  Dor- 
ough  V.  State,  14  Ala.  App.  110,  78  So. 
308. 


A  record  showing  an  indictment  in 
regular  form,  charging  an  assault  with 
intent  to  murder,  regular  proceedings,  a 
conviction  of  assault  with  a  weapon,  and 
the  fixing  of  an  authorized  punishment, 
but  in  which  the  transcript  contains  no 
bill  of  exceptions,  as  to  which  the  time 
for  presentation  and  signature  had  ex- 
pired, showed  no  error,  and  the  convic- 
tion would  be  affirmed.  Davis  v.  State, 
10  Ala.  App.  665,  64  So.  988. 
g  7W.  Reverul. 

As  to  reversal  of  judgment  being  bar 
to  subsequent  prosecution,  see  ante,  "In 
General,"  §  103. 


790.  - 


-  In  General. 


§  780  (1)  Oroundi  in  OenenO. 

Conviction  of  Two  Jointtj  Indicted — 
Only  One  Tried. — The  judgment  of  con- 
viction of  two  jointly  indicted,  when  only 
one  of  them  was  tried,  will  be  affirmed 
as  to  him  and  reversed  as  to  the  other. 
Agee  V.  State,  190  Ala.  19,  67  So.  411. 

Sentence  Onljr  Brroneoiu.  —  Where 
upon  conviction  only  the  sentence  is  er- 
roneous, it  only  will  be  set  aside,  and 
the  cause  remanded  for  proper  sentence. 
Mulligan  v.  State  (Ala.  App.),  72  So.  761, 
writ  of  certiorari  denied  in  73  So.  1001, 

In  a  criminal  prosecution,  where  no 
error  affecting  the  trial  up  to  the  con- 
viction appears,  but  the  sentence  is  er- 
roneous, the  judgment  of  conviction  will 
be  affirmed,  and  the  sentence  reversed, 
and  the  case  remanded  for  proper  sen- 
tence. Stout  V.  State  (Ala.  App.),  78  So. 
762,  writ  of  certiorari  denied  in  73  So. 
1002. 

Trial  Errors  Not  ProbaUr  Injuriou*. 
— Where  the  undisputed  evidence  for  the 
state  in  a  prosecution  for  embezzlement 
was  legally  sufficient  to  exclude  every 
doubt  of  defendant's  guilt,  the  court  of 
appeals  would  not  reverse  a  conviction 
for  trial  errors,  since  rule  45  (179  Ala. 
xxi)  forbids  reversal  for  error  not  prob- 
ably injurious  to  defendant's  substantial 
rights.  Lacy  V.  Sute,  13  Ala.  App.  367, 
69  So.  244,  judgment  affirmed  in  Ex  parte 
Lacy,  199  Ala.  668,  70  So.  272. 
§  780   (S)   Sutntory   Proviiions. 

In  view  of  Code  1907,  §§  7194,  7148, 
the  attachment  to  the  iifdictment  by 
means   of  metal   fasteners  of  a   copy  of 
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the  instrument  allegvd  to  have  been 
forged,  held  not  to  constitute  reversible 
error  under  §  7133.  Dudley  v.  State,  10 
Ala.  App.  130,  04  So.  934,  certiorari 
nied  in  Etc  parte  Dudley,  1S8  Ala.  77,  M 
So.  91. 

Sununoning  and  ImpMiriing  Jnron^— 
Powell  V.  State.  T  Ala.  App.  17,  «0  So. 
B67.  See  the  title  CRIMilNAL  LAW,  S 
7&0  (3),  vol.  4,  p.  M9. 
§  780  <3)  Technical,  Formal,  or  Trivial 
Defect!  or  Emn. 

Sumraoning  and  Impaneling  Jurora^ 
Costello  V.  State,  176  Ala.  1,  38  So.  203. 
See  the  title  CRIMINAL  LAW,  g  7« 
(3),    vol.    4,    p.    599. 

Judgment  Erroaeoualjr  Fixing  Place  of 
InqiTiaonment — The  part  of  a  verdict 
which  fixes  the  place  of  imprisonment 
being  surplusage  so  much  of  the  judg- 
ment as  conforms  to  it  and  orders  con- 
finement in  the  penitentiary  will  be  re- 
versed, and  the  -cause  remanded  to  the 
trial  court  for  sentence  to  the  county 
jail,  authorized  by  Code  1907,  §  7eS0, 
where  the  term  of  imprisonment  is  for 
one  year  only.  London  v.  State  (Ala. 
App.).  ftl  So.  611. 

Failure  of  the  judgment  to  set  out  the 
coata  or  day*  required  to  work  them  out 
teing  the  only  error,  it  will  be  reversed 
only  to  this  extent.  That  the  trial  court 
may,  conformable  to  Code  1907,  S  783*. 
enter  up  proper  judgment  in  this  respect. 
Kirkland  v.  State,  13  Ala-  App.  204,  68 
So.  518. 

No  Opportunity  to  Oppoac  Sentence. 
— Where  a  judgment  of  conviction  is  er- 
roneous, because  not  reciting  that  de- 
fendant was  asked  if  he  had  anything  to 
say  why  sentence  should  not  be  passed 
upon  him,  the  judgment  will  be  reversed 
for  resentence  on  the  verdict.  Bryant  v. 
State.  13  Ala.  App.  206,  flB  So.  704. 

Irregularity  in  Sentence.— There  being 
mere  irregularity  tn  sentence,  it  will  be 
vacated,  and  the  cause  remanded  for  sen- 
tence. Du  Bose  V.  State  (Ala.  App.),  73 
So.  181. 

Under  Supreme  Court  Rule  4S^-Un- 
der  Supreme  Court  rule  45  (61  South, 
ix),  errors  which  have  not  probably  in- 
juriously' affected  diefendant's  substan- 
tial rights  are  not  reversible  errors. 
Brannon    v.     State    (Ala.     App.),    76    So. 


991;  Minor  v.  State  (Ala.  App.),  74  So. 
9B;  Norris  v.  State  (Ala.  App.),  75  So. 
718. 

Same — Bias.  —  Under  Supreme  Conn 
rule  45  (175  Ala.  xxi.  61  So.  ix),  held. 
that  the  sustaining  of  an  objection  to  a 
question  asked  to  show  bias  of  a  state's 
witness  was  not  reversible  error.  Rob- 
bins  V.  State,  13  Ala.  App.  16T.  69  So. 
397. 

Same— Ovemiling  Demurrer  to  Bad 
Count — Where  accused  was  convkttd  of 
but  one  ofifense  under  -  indictment  con- 
taining one  good  count,  error  in  over- 
ruling of  demurrer  to  the  bad  count  held 
not  to  injuriously  affect  accused's  rigtits 
within  Supreme  Court  rule  4fi  (175  .\la. 
xxi.  61  So.  ix).  Harrison  v.  State,  13 
Ala.   App.   3S4.  69    So.   383. 

Same — Plea  of  Not  Guilty  before 
Amendment. — In  a  prosecution  for  ille- 
gally transporting  liquor  in  violation  of 
Laws  1909  (Sp.  Sess.)  p.  63',  plea  of  nol 
guilty,  interposed  before  an  amendmeot 
of  the  original  complaint,  was  no  ground 
for  reversal  under  rule  45  of  the  supreme 
court  (61  So.  ix).  Bush  v.  State.  12  All. 
App.  »0,  67  So.  847. 

Same — Admiaaion  of  Incompetent  Evi- 
dence,—In  trial  for  illegal  sale  of  liquor, 
admission  of  evidence  of  prior  keeping  of 
liquor  held  reversible  error,  under  Su- 
preme Court  rule  45  (61  So.  ix).  Gibson 
V.  State,  14  Ala.  App.  ill.  72  So,  810. 

Same— Witneaa'  Ipse  Dixit  aa  to  Truth 
of  Testimony. — Mere  ipse  dixit  of  wit- 
ness that  his  testimony  already  givcp 
was  true,  is  not  such  an  invasion  of  the 
province  of  the  jury  to  determine  the 
credibility  of  witnesses,  as  will  support 
error;  but  if  technically  objectionable, 
the  error  would  be  innocuous  under  rule 
of  practice  45  (61  So.  ix).  Andress  v. 
Slate  (Ala.  App.),  73  So.  753. 

Same  —  Friendly  Relations  between 
Witneaa  and  Deceaaed. — Tn  a  prosecu- 
for  murder,  error  in  excluding  evi- 
dence of  the  friendly  relations  between 
witness  and  deceased  held  harmless,  un- 
der court  rule  45  (175  Ala.  xxi.  ei  So.  ix). 
Bullington  *.  SUte,  13  Ala.  App.  61,  M 
So.  319. 

Same— When  Defendant  Waa  Arreattd. 

-Admitting  evidence  of  when  defendant 
was     arrested,     though     no     flight     was 
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ibown,  h«ld,  under  Supreme  Court  rule 
4S  (173  Ala.  xxi,  61  So.  ix)  not  ground 
for  reversal;  probable  injury  not  appear- 
ing. Terry  v.  State.  W  Ala.  App.  115,  69 
So.  370. 

Same— Heaaonable  Doubt.— Where  the 
tourt  charged  generally  on  reasonable 
donbt.  giving  defendant  the  benefit  of  his 
requested  instruction  thereon,  which  was 
refused,  the  error,  if  any,  was  harmless 
under  Supreme  Court  rule  45  (17!S  Ala. 
joci).  Jones  v.  State  (Ala.  App.),  74  So. 
843,  certiorari  denied  in  7S  So.  1003. 

9  789. Directing  Judgment  in  Lower 

Court 

Where  there  is  no  other  error  affect- 
ing the  judgment  than  that  of  adjudging 
defendant  guilty  of  an  offense  of  which 
be  was  not  found  guilty  by  the  vcrdi 
it  may  be  corrected  by  reversing  only 
that  part  of  the  judgment  following  thi 
acceptance  and  entry  of  the  verdict,  am 
remanding,  with  directions  to  render  ; 
judgment  of  guilt,  and  impose 
in  conformity  with  the  verdict.  Le 
V.  State,  10  Ala.  App.  31,  64  So.  537,  cited 
in  note  in  Ann.  Cas.  1916D.  369. 

Quashing  Defective  Affidavit  for  War- 
rant—The court  of  appeals  will  not,  on 
petition  for  writ  of  error,  quash  a  de- 
fective affidavit  for  warrant,  but  will  re- 
verse and  remand,  with  direction  to 
quash  the  affidavit  unless  properly 
amended.  Ex  parte  Mooneyham  (Ala. 
App.),  73  So.  990. 

Where  there  wag  error  in  the  lentence 
imposed,  but  not  in  the  judgment  of  con- 
viction, the  case  should  be  remanded  tor 
resentence  only,  the  object  of  remand 
being  to  place  the  case  again  before  the 
trial  judge  for  corrected  action  at  the  point 
of  his  erroneous  departure.  Ex  parte 
Robinson,  183  Ala.  30.  63  So.  177,  cited 
in  note  in  51  L.  R.  A,,  N.  S.,  386,  denying 
certiorari  Robinson  v.  State,  6  Ala.  App. 
13,  60  So.  558,  overruling  Zaner  v.  State, 
90  Ala.  SSI,  S  So.  698,  disapproving  Ex 
parte  iBrown,  102  Ala.  179,  15  So.  602;  Ex 
parte  Gonchcr,  103  Ala.  30.1.  IS  So.  601. 

5  798. Ordering  New  Trial, 

Under  .\cts  1B06.  p.  90.  5  29'/,,  and  Code 
1907,  S  7151,  a  judgment  adjudging  de- 
fendant guilty  of  selling  intoxicating 
liquors,    where     the     complaint    charged 


keeping  for  sale,  is  void,  requiring  remand 
for  new  trial.  Thomas  v.  State  (Ala. 
App.),  72  So.  789. 

§  786.  Mandate  and  Proceedinga  in  Lower 

Court. 

Where,  on  appeal,    the     si-ntence    was 

annulled  and  cause  remanded  for  resen- 

the  trial    court    at  the     following 

icMii    could   impose    the    proper   sentence, 

Wriitht  V.  State.  12  Ala.  App.  253,  67  So. 

7!)8. 

XVII.  PUNISHMENT  AND  PREVEN. 
TION  OF  CRIME. 

As  to  assessment  of  punishment  by 
jury,  see  ante,  "Assessment  of  Pun- 
ishment," §  606.  As  to  instructions  as  to 
punishment,  see  ante.  "Punishment,"  S 
542;  "Assessment  of  Punishment,"  §  606. 
As  to  question  for  jury  as  to  extent 
of  punishment,  see  ante,  "Extent  of  Pun- 
ishment,"  §  501.  As  to  specifications  of 
punishment  in  judgment  record,  see  ante, 
"Definiteness  and  Certainty  as  to  Punish- 
mcnt  or  Specification  Thereof,"  |  655  (4), 

5  802.  Extent  of  Punishment  in  General. 

802  (1)  Operation  and  £i*ect  of  Statutes 

Prescribing  Punishment 
Under    Code    1907.    §    7634,    prescribing 
rm  of  punishment  on  default  in  payment 
'  fine  and  costs  in  misdemeanor  cases, 
here    jury   found    defendant    guiliy     of 
ifirancy.  and  assessed  fine  of  $l?i.  court 
should  not  have  imposed  sentence  of  im- 
prisonment,  on    default   in    payment,    ex- 
;ding     10    days.     Thompson    v.    State 
(Ala.  App.),  77  So.  967. 

e  to  the  ptmttentiary  for  six 

months  at  hard  labor  was  void,  where  the 

statute  only  permits  a  sentence  at  hard 

labor  for  the  county.     Ex  parte  Gunter, 

13  AU.  480,  69  So.  442. 

808    (t)    Power    of    Courts    to    Impose 

Particular  Kinds  of  Punishment 
Under  Code  1907,  §  7620.  providing  when 
lurt  may  sentence  to  hard  labor,  and  § 
7635,  providing  when  additional  hard  labor 
lay  be  imposed  for  costs,  where  term  of 
im.pnsonment  imposed  did  not  exceed 
,ro  years,  sentence  to  hard  labor  for 
lunty  was  proper,  though  additional 
hard  labor  was  imposed  for 
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pmyment    of    costs.     Smith    v.    Sute,    14 

AU.  App.  im,  71  So.  DT9. 

I  SOt^.   CmBiilatiTe   Sentence*. 

Under  Code  190T,  U  6S1S,  6602,  6603, 
where  a  person  w&s  convicted  of  two  of- 
fenses and  continuous  sentences  passed, 
one  to  the  penitentisry  and  the  other  to 
jail,  and  after  serving  the  term  in  the 
penitentiary  he  was  discharged,  he  coutd 
not  ibe  compelled  to  serve  the  jail  sen- 
tence after  expiration  of  period  covered 
by  it.  Ex  pane  King  (Ala.  App.).  75 
So.  710. 
.{  MM.  Term  of  Impriaoiuneot. 

Computatioii  of  Tenn.  —  Under  Acts 
1911,  p.  626,  time  for  which  petitioner 
was  at  large  after  his  improper  release 
on  bail  by  the  sheriff,  upon  appeal  from 
conviction  of  felony,  held  not  to  be  de- 
ducted from  his  term.  Ex  parte  Crews, 
13  Ala.  App.  300,  67  So.  804. 

Under  Code  1907,  g  6249.  as  amended 
by  Acta  1911,  p.  lis.  and  under  Acts  isil, 
p.  626,  where  petitioner  was  sentenced 
for  felony,  appealed,  and  was  released 
on  bail,  pending  appeal,  without  any  for- 
mal suspension  of  sentence,  he  was  not 
entitled  to  have  the  time  he  was  out  on 
bail  credited  on  his  term  of  imprison- 
ment. Ex  parte  Crews,  12  Ala.  App. 
300,  67  So.  804. 


§  BO<l,   Place  of  Impriioiiment 

Where  defendant  has  been  convicted 
of  a  number  of  misdemeanors  pimiih- 
ments  for  Which  aggregate  more  than 
two  years  at  hard  labor  for  the  counljr, 
he  should  be  senlenced,  not  under  Code 
1907,  S  6S83,  but  to  the  penitentiary  un- 
der Code  1907,  S  7820.  Phelps  v.  Sute 
(Ala.  App.),  75  So.  877. 

Gaming — Six  Honth  in  Penitentiiry.— 
Under  Code  1907,  §  7620,  providing  that. 
where  the  sentence  to  hard  labor  is  for 
12  months  or  less,  a  party  must  be  un- 
tenced  to  imprisonment  in  the  coanty 
jail  or  to  hard  labor  for  the  county,  a 
sentence,  for  keeping  a  gaming  table,  of 
6  months  in  the  penitentiary  was  unau- 
thorized. Minto  V.  Sute,  9  Ala.  App.  9S, 
64  So.  369,  on  reconsideration,  reversing 
in  part  8  Ala.  App.  306,  62  So.  376,  cited 
hi  notes  in  SI  L.  R.  A..  N.  S..  3S6;  .Ann. 
Cas.  1916D,  369.  certiorari  denied  in  Ex 
parte  Mttito.  187  Ala.  671.  65  So.  516. 

One  Year  Sentence — Neceaaity  of  Im- 
prisonment in  County  JaU.  —  London 
V.  State  (Ala.  App.),  61  So.  611.  See  the 
title  CRIMINAL  LAW.  §  »06,  vol.  *.  p. 
59S. 

Same  —  Statutoi;  Proviuons.  —  Des- 
crippo  V.  State.  8  Ala.  App.  B5,  62  So. 
1004.  See  the  title  CRIMINAL  LAW, 
S  806.  vol.  4,  p.  595. 
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Crops. 

§  2j^.  Contracts. 

§  3.  Effect  of  Sale  or  Conveyance  of  Land. 

§  4. In  General. 

Cross  References. 
See  the  title  CROPS,  vol.  4,  p.  597,  and  references  there  given. 
In  addition,  see  ante.  AGRICULTURE;   ATTACHMENT;   CHATTEL  MORT- 
GAGES; post,  LANDLORD  AND  TENANT;  MORTGAGES. 


9  V/i.  Contracts. 

Where  a  cropping  contract  between 
defendant  and  plaintiff's  sons  was  mod- 
ified so  as  to  include  other  land  and  pro- 
vide for  the  labor  of  plaintifTs  family 
and  his  horse,  the  sons  to  have  half  of 
the  crop  and  plaintiff  and  defendant  each 
one-quarter,  plaintiff  was  entitled  to  one- 
quarter  of  the  value  of  the  crop  taken 
by  defendant  less  plaintiffs  indebtedness 
for  advances.  Skelton  v.  Baker.  189 
Ala.  512,  Se  So.  695. 

Where  a  cropper  left  without  gather- 
ing the  crop  because  of  the  fault  of  the 
landowner,  the  latter  was  not  entitled 
to  credit  for  gathering  the  crop  in  the 
division,  but  otherwise  if  the  cropper 
left  without  fault  of  the  landowner. 
Skelton  v.  Baker,  189  Ala.  SIS.  «6  So. 
695. 


Burden  to  Show  Waiver  of  Lien  to 
Part  of  Crop.— Where  plaintiff  claimed 
that  defendant  had  waived  his  lien  to 
one-quarter  of  the  crop  raised  on  hia 
premises  by  a  modification  of  a  cropping 
contract,  the  burden  was  on  plaintiff  to 
show  such  waiver  by  obvious  and  plain 
proof.     Skelton  v.  Baker,  189  Ala.  512,  66 

So.    695. 

§  3.  Effect    of    Sale    or    Conveyance    of 
Land. 

S  *. In  General. 

Cropi  Severed  in  Course  of  Hus- 
bandry.— Crops  severed  in  the  course  of 
husbandry  are  chattels  which  do  not  pass 
with  the  'realty.  McRight  v.  Farmed,  14 
Ala.   App.  445,  70  So.  897. 


Cross  Examination. 

See  post.  WITNESSES. 


Crossings. 

See  post.  RAILROADS;  STREET  RAILROADS- 
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CURTESY. 

§  2.  Requisites. 

§  4.  Title  or  Seisin  of  Wife. 

§  5.  Birth  of  Issue. 

§  7.  Estates  Subject  to  Curtesy, 

§  9.  Bar,  Release,  or  Forfeiture. 

Cross  References. 
See  the  title  CURTESY,  vol.  4.  p.  599,  and  references  ther 
In  addition,  see  post,  DOWER. 


§  t.  Requiiitea. 

§  i.  Tide  or  Sei>in  <A  Wife. 

Prior  to  Code  IBBX,  S  IMO  (Code  1907, 
g  3765),  creating  a  husband's  life  estate 
in  the  nature  of  curtesy  in  his  deceased 
wife's  separate  estate,  the  husband's  in- 
terest in  such  estate  was  by  the  curtesy 
to  which  the  wife's  seisin  in  fact  or  law 
during  coverture  was  a  necessary  inci- 
dent. Jenkins  V.  Woodward  Iron  Co., 
194  Ala.  371,  «»  So.  646. 

Code  1852  §  1090  (Code  1907,  §  3765), 
and  Code  1B52,  g  19B2,  abolished  the  hus- 
band's common-law  estate  by  the  cur- 
tesy, establishing  a  statutory  estate  in 
the  nature  of  curtesy 


^-ithoi 


the 


conditions  of  seisin  and  issue,  which  sep- 
arate estate  includes  a  remainder,  Jen- 
kins I'.  Woodward  Iron  Co.,  1S4  Ala.  371. 

69  So.   646. 

Possesiion  tuider  Color  of  Title. — A 
married  woman  in  possession  of  land 
under  color  of  title  held  to  have  such 
ownership  thereof  as  gave  her  husband 
a  life  estate  under  Rev.  Code  1867,  § 
3379.  Vidmer  v.  Lloyd,  184  Ala.  153,  63 
So.   943.      ■ 


Same— Abandonment  of  Pou«s«ion.— 
Married  women  in  possession  under  col- 
or of  title,  who  abandoned  such  posses- 
sion without  intention  of  returning,  held 
to  have  no  title  such  as  gave  her  hus- 
band a  life  estate.  Vidmer  v.  Lloyd,  1S4 
Ala.  153,  63  So.  943. 


§B.  ■ 


-  Birth  of  laaue. 


Neceasitjr  under  Statute, — See  ante, 
"Title  or  Seisin  of  Wife,"  S  *■ 

§  7.  Eitatea  Subject  to  Curteay. 

See  ante,  "Title  or  Seisin  of  Wife,"  |  4. 

Life  EsUte.— Where  land  was  con- 
veyed to  a  woman  for  life  with  remain- 
der to  her  heirs,  her  husband  was  not 
entitled  to  a  life  estate  by  curtesy. 
Smith  V.  Bachus,  195  Ala.  8,  TO  So.  261. 
g  B.  Bar,  Releue,  or  Forfeiture. 

Mortgage  bj  Husband  and  Wife. — 
■Statutory  life  estate  of  husband,  in  na- 
ture of  estate  by  curtesy,  vested  in  mort- 
gagee by  mortgage  executed  by  husband 
and  wife  jointly.  Shannon  v.  Oglelree 
(Ala.),  76  So.  865. 


CUSTOMS  AND  USAGES. 

i     2.  Requisites  and  Validity. 

i     5.  Generality. 

i     7.  Reasonableness. 

i     8.  Ugality. 

t     9.  Application  and  Operation. 
t  12.  Knowledge  of  Parties. 

§  12  (1)   In  General. 

§  12  (2)   Presumption  of  Knowledge, 
13.  Exclusion  by  Terms  of  Contract. 
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§  14.  Explanation  of  Contract. 

§  IS.  Adding  to  Tenns  of  Contract. 

§  16.  Varying  or  Setting  Aside  Terms  of  Contract. 

§  18.  Evidence  as  to  Existence  of  Custom. 

§  18  (1)  Admissibility. 

§  18  (2)  Weight  and  Sufficiency. 
§  20.  Questions  for  Jury. 

Cross  References. 
See  the  title  CUSTOMS  AND  USAGES,  vol.  4.  p.  803,  and  referencea  there  given. 
In   addition,    see  ante,    CONTRACTS;    post,    EVIDENCE;    PRINCIPAL    AND 
AGENT;  SALES. 


i  1.  Requiaitea  and  Validit7. 
}  5. Generality. 

See  post,  "Reasonableness,"  |  7. 

Where  the  existence  of  a  grade  of  cot- 
ton specified  in  a  contract  nf  sale  of  cot- 
ton was  known  to  the  trade  generally, 
the  nonexistence  of  such  a  grade  in  the 
local  cotton  trade  was  immaterial  for 
the  use  of  the  term  by  the  parties  was 
prima  (acie  cvi:lence  that  there  was  such 
a  Rrade,  and  that  they  understood  its  ap- 
plication.    Baker  v.  Lehman,  etc.,  Co..  186 

Ala.  493,  65    So.  321. 

j  7. Reasonableness. 

Ifiist  be  Reasonable,  Legal  and  General. 
—  Loval  V.  Wolf.  I7n  Ala.  505,  60  So.  298. 
See  the  title  CUSTOM  AND  USAGES, 
!  7,  vol.  4,  p.  606. 

j  1.  — —  Legality. 

See  ante.  "Reasonableness."  §  7. 
9  I.  Application  and  Operation. 

$  IS. Knowledge  of  Parties. 

9  IS  <1)  In  General. 

Necessity  of  Knowledge.  —  United 
States  Health,  etc.,  Irs.  Co.  v.  Hill.  9  Ala. 
App.  222.  62  So.  9S4.  See  the  title  CUS- 
TOMS AND  USAGES,  §  13  CO,  vol.  4, 
p.  608. 

No  local  usage  car  become  part  of  a 
contract  unless  it  was  known  to  the  parties 
at  the  time  of  contracting.  Middleton  v. 
Western  Union  Tel.  Co.,  197  Ala.  243,  72 
So.  S4S. 

A  custom  among  real  estate  men  in  a 
city  is  not  binding  on  a  nonresident  prin- 
cipal, in  the  absence  nf  proof  of  know- 
ledge of  the  custom.    Edwards  v.  Kilgore, 

192  Ala.  343,  68  So.  888. 


S  IS  <3)  Presumption  of  Knovrledge. 

A  prevailing  usaiie  of  trade,  however 
general,  car.  not  be  presumed  to  have 
been  in  the  contemplation  of  contracting 
parties  so  as  to  control  or  vary  the  or- 
dinary legal  implications  of  their  agree- 
ment, unless  it  is  actually  known  to  them 
or  has  prevailed  so  long  that  their  know- 
ledge of  it  may  be  reasonably  presumed. 
Cole  Motor  Car  Co.  v.  Tebault.  196  Ala. 
382,  72  So.  21. 


Bzclotion    by  Terms   of  Con- 


§13. 

tract. 
A  usage  can  not,  by  implication,  nullify 
the  express  terms  of  a  contract.    Middle- 
ton  V.  Western  Union  Tel.  Co.,  197  Ala. 

243,   72  So,   548. 

§  14.  Explanation  of  Contract 

When  the  usage  of  a  locality  in  which 
an  instrument  is  executed  has  given  cer- 
tain words  therein  a  peculiar  signification, 
the  parties  to  the  instrument  will  be  pre- 
sumed to  have  used  the  words  in  their 
peculiar  local  sense.  Smith  Lumber  Co.  v. 
Jernigan,  185  Ala.  12S,  64  So.  300. 

In  action  on  charter  party  against  one 
claiming  to  have  sigr.ed  only  as  agent, 
involving  the  construction  of  the  charter 
party,  evidence  of  a  universal,  general 
custom  in  respect  of  the  general  accept- 
ance In  the  trade  of  a  particular  intent 
imported  by  similar  equivocal  provisions 
of  charter  contracts  was  admissible.  Lutz 
;*.  Van  Heynigen  Brokerage  Co.  (Ala.), 
75   So.  284. 

Varying.  Terms  of  Contract.  —  Borden 
&  Co.  V.  Vincoar  Bend  Lumber  Co..  7  Ala. 
App.  33S,  62  So.  245;  Loval  v.  Wolf,  17fl 
Ala.  505,  60  So.  298.    See  the  title  CUS- 
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TOMS  AND  USAGES,  S  1*  (l).  vol.  4. 

p.  SOS. 

9  IB. Adding  to  Terms  of  Contract. 

Payment  for  Cotton  upon  Surrender 
.  of  Receipts.  —  Loval  f.  Wolf.  179  Ala. 
SOS.  60  So.  298,  See  the  title  CUSTOMS 
AND  USAGES.  |  15,  vol.  i,  p.  C12. 

§    IS.    Varying    or    Setting    Aaide 

Terms  of   Contract. 

Where  no  uncertainly  existed  in  con- 
tract, except  as  to  which  of  two  theories 
parties  had  adopted,  evidence  of  a  custom 
contradicting  express  stipulations  was  in- 
admissible. People's  Bank,  etc.,  Co.  v. 
Walthall  (Ala.).  75  So.  570. 

Contracts  for  mining  of  coal  held  not 
subject  to  contradiction  by  proof  of  cus- 
tom making  contracts  for  the  removal  of 
coal,  terminable  at  will.  Pratt  Consol. 
Coal  Co.  -J.  Short.  191  Ala.  378.  6B  So.  63. 

Paacing  Title  to  Cotton  bf  Delivery  of 
Receipts.  —  Loval  v.  Wolf,  179  Ala.  506. 
60  So.  2B8.  See  the  title  CUSTOMS  AND 
USAGES.  !  16  (2),  vol.  4,  p.  61*. 
§  It.  Evidence  am  to  Existence  of  Cus- 
tom. 
§  18  <1)  AdmissibUlty. 

Where    seller  of  logs    did  not    deliver 


them  alongside  ship  because  buyer  did  not 
inspect  them,  evidence  of  buyer's  custom 
to  inspect  held  admissible  to  shoiv  a  gen- 
eral custom.  Curjel  &  Co.  v.  Halleit  Mfg. 
Co.  (Ala.),  73  So.  938. 

In  determining  the  proper  division  of 
fees  between  attorneys  ar.d  associate 
counsel  employed  by  them,  evidence  of  a 
custom  among  members  of  the  city's  bat 
to  divide  fcc^  equally,  held  admissible. 
Smith  V.  Waldrop  (Ala.).  77  So.  331. 
§  18  »)  Weight  and  SnfBciencr. 

See  post,   'Questions  for  Jury,"  §  20. 
§  M.  Questioiu  for  Jury. 

Evidence  Iiunfficient  to  Go  to  Jury.  — 
In  an  action  of  assumpsit  to  recover  com- 
missions for  automobiles  sold  under  a 
contract  of  agency,  itemized  statement 
submitted  to  plaintiff  by  defendant  con- 
taining no  suggestion  of  a  custom,  there 
being  no  evidence  thnt  the  usage  relied 
on  by  defendant  was  existent  prior  to  date 
of  contract,  ar.d  plaintiff  having  testified 
to  a  diametrically  opposite  custom,  ihe 
evidence  was  insufficient  to  warrant  sub- 
mission to  jury  of  the  existence  of  a  cus- 
tom or  u.sage  relied  on  by  defendant 
Cole  Motor  Car  Co.  v.  Tebault,  196  Ala 
W2.  72  So.  31. 


Ciutcmu  Duties. 

See  the  title  CUSTOMS  DUTIES,  vol.  4,  p.  «17,  and  references  there  given. 
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DAMAGES. 

I.  Nature  and  Oroands  in  General. 

§  4.  General  and  Special  Damage. 

§  5.  Certainty  as  to  Amount  or  Extent  of  Damage. 
n.  Nominal  Damages. 

§  7.  Nominal  or  Substantial  Damages. 

§  9.  Extent  of  Damage  Not  Shown. 

m.  Oronnds  and  Subjects  of  Compensatory  Damages. 

(A)  Direct  or   Remote,    Contingent,   or   Prospective   Consequences   or 

Losses. 
§  16.  Natural  and  Probable  Consequences  of  Breaches  of  Contract. 

§  17.  In  General. 

§  23.  Elements  of  Compensation  in  General. 
§  24.  Physical  Suffering  and  Inconvenience. 

§  25.  In  General. 

§  26.  Aggravation  of  Previous  Injury,  Disease,  or  Disability. 

§  28.  Pecuniary  Losses. 

§  30.  Loss  of  Earnings  or  Services. 

§  31.  Impainnent  of  Earning  Capacity. 

§  33.  Loss  of  Profits. 

§  34.  Expenses  Incurred. 

§  35.  In  General. 

§  36.  Medical  Treatment  and  Care  of  Person  Injured. 

§  40.  Mental  Suffering. 

§  42.  As   Distinct  Cause  of  Action  or  Element  of  Datnage 

§  45.  Fright  or  Apprehension  of  Personal  Injury. 

§  47.  Breach  of  Contract. 

(B)  A^ravation,  Mitigation,  and  Reduction  of  Loss. 
§  49.  Matter  of  Mitigation. 

§  50.  Benefits  Incident  to  Injury. 

§  51.  Duty  of   Person   Injured  to  Prevent  or  Reduce  Damage. 

§  51   (2)   Personal  Injuries. 

§  51   (3)   Injuries  to  Property. 

§  51  {4)  Breach  of  Contract. 
§  53.  Reduction  of  Loss  by  Insurance. 

(C)  Interest,  Costs,  and  Expenses  of  Litigation. 

§  57.  Attorneys'   Fees,  Costs,  and  Expenses  of   Litigation. 

§  SSyi.  Litigation  with  Third  Persons. 

IV.  Liquidated  Damages  and  Penalties. 
§  60.  Construction  of  Stipulations. 

§  63. Form  and  Language  of  Instrument. 

V.  Exemplary  Damages. 

§  74.  Grounds  for  Exemplary  Damages. 
§  77.  Amount  of  Exemplary  Damages. 
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VI.  Heasnre  of  Damages. 

(A)  Injuries  to  the  Person, 

§  79.  Discretion  as  to  Amount  of  Damages. 

§  80.  Physical  Saffering  and  Inconvenience  in  General. 

§  85.  Mental  Suffering. 

(B)  Injuries  to  Property. 

§  88.  Injuries  to  Real  Property. 

§  90j4,  Permanent  and  Continuing  Injuries. 

§  90j^a.  Buildings  or  Other  Improvements. 

§  91.  Growing  Crops,  Grass,  Shrubbery,  or  Trees. 

§  92.  Injuries  to  Personal  Property. 

(C)  Breach  of  Contract. 

§  93.  Mode  of  Estimating  Damages  in  General. 

§  95.  Failure  to  Perform  in  General. 

§  96.  Delay  in  Performance. 

§  98.  Prevention  or  Obstruction  of  Performance. 
Vn.  Inadequate  and  Exoesiive  Damagei. 
§  101.  Injuries  to  the  Person. 

§  102.  In  General. 

§  104.  Permanent  Injuries. 

§  106.  Impairment  of  Earning  Capacity. 

§  108^.  Breach  of  Contract, 
Vm.  Pleading,  Evidence,  and  Aaieiiment. 

(A)  Pleading. 

§  110.  General  or  Special  Damage. 

§  111.  Personal  Injuries  and  Physical  Suffering. 

§  lllyi.  Loss  of  .Earnings  or  Services. 

§  112.  Loss  of  or  Damage  to  Property. 

§  114.  Grounds  for  Exemplary  Damages. 

§  116.  Defenses  in  General. 

§  117.  Issues,  Proof,  and  Variance.    * 

§  118.  In  General. 

§  119.  Personal   Injuries   and    Physical    Suffering. 

§  120.  Pecuniary  Losses, 

§  121.  Expenses  Incurred. 

(B)  Evidence. 

§  123.  Presumptions  and  Burden  of  Proof. 
§  124.  Admissibility. 

§  I24y2.  In  General. 

§  125.  Personal    Injuries   and   Physical   Suffering. 

§  127.  Health  and   Physical  Condition  of  Person   Injured. 

§  130.  Pecuniary   Condition  of   Person  Injured.   ' 

§  131,  Loss  of  Earnings  or  Services. 

§  132.  Impairment  of   Earning  Capacity. 

§  133.  Loss  of  or  Damage  to  Property, 
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§  135. Loss  of  Profits. 

§  136.  Expenses  Incurred, 

§  139.  Aggravation,   Mitigation,   and  Reduction   of   Loss. 

§  14C.  Weight  and  Sufficiency. 

§  142j^.  Impairment  of  Earning  Capacity. 

§  144.  Breach  of  Contract  in  General. 

(C)  Proceedings  for  Assessment. 

§  146.  Inquest   on  Default   or   Interlocutory   Judgment. 

§  148.  Writ  of  Inquiry. 

§  150.  Assessment  by  Court  without  Jury. 

§  \5\yi.  Reference  for  Assessment. 

§  154.  Physical  Examination  of  Person  Injured. 
§  154j^.  Reception  of  Evidence  as  to  Damages. 
§  155.  Questions  for  Jury. 
§  156.  Instructions. 

§  157,  In  General. 

§  158.  Nominal  or  Substantial  Damages. 

§  159.  Mode  of  Estimating  Compensatory  Damages  in  Gen- 
eral. 

§  160.  Mitigation  or  Reduction  of  Damages. 

§  161.  Exemplary  Damages. 

§  162.  Measure  of   Damages  for  Injuries  to  the  Person. 

§  162  (1)  In  General. 

§  162  (2)  Physical    Suffering    and    Inconvenience    Resulting 
from  Injuries. 

§  162  (Zyi)   Permanent  Injuries. 

§  162  (2i/5a)  Future  Pain  and  Suffering. 

§  162  (3)  Loss  of  Earnings  and  Impairment  of  Earning  Ca- 
pacity. 

§  162  ('5)   Mental  Suffering. 

§  163.  Measure  of  Damages  for -Injuries  to  Property. 

§  164.  Measure  of  Damages  for  Breach  of  Contract. 

Cross  References. 
See  the  title  DAMAGES,  vol.  4.  p.  618,  and  references  there  given. 
In   addition,  see  ante.  CARRIERS;  post,   DEATH;   EVIDENCE;   HIGHWAYS; 
MASTER  AND  SERVANT. 


I.  NATURE  AND  GROUNDS  IN 
GENERAL. 
S  i.  General  and  Special  Damage. 

General  Damagea.  —  King  Land  Co.  v. 

Bowen,  7  Ala.  App.  462.  61  So.  22.     See 

the   title  DAMAGES.  S  *■  vol.  4,  p.  624. 

Special  Damafea.  —  King  Land  Co.  v. 

Bo-wen.  7  Ala.  App.  4fl2.  61  So.  22.    See  the 

title  DAMAGES,  §  4,  vol.  4,  p.  624. 

§  6.  Certainty  as  to  Amount  or  Extent  of 

Damage. 

The  mere  fact  that  the  establishment  of 


damaees  claimed  is  difBcult  of  proof  and 
ascertainment  is  no  reason  for  holding 
that  they  are  not  recoverable.  Limbaugh 
V.  Boai  (Ala.  App.),  78  ,So.  421. 

11.   NOMINAL  DAMAGES. 
§  7.  Nominal  or  Substantial  Damagea. 

§  B. Extent  of  Damage  Not  Shown. 

In  the  alMence  of  proof  of  actual  dam- 
ages,  only  nominal  damages  can  be  re- 
covered for  breach  of  a  contract.  Ste- 
phenson V.  Jebeles,  etc..  Confectionery 
Co.,  10  AU.  App.  431,  8S  So.  314. 
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Breach  of  Duty  Shown  in  Action  of 
Tort.  —  In  an  action  of  tort,  where  a 
breach  of  duty  is  shown,  and  the  amount 
of  the  resulting  iipiiry  Is  not  shown,  nom- 
inal daroaees  are  properly  allowed.  Welch 
e.  Evans  Bros.  Const.  Co.,  189  Ala.  548, 
66  So.  3  IT. 

Permanent  Injuries.  —  In  the  entire 
absence  of  data  to  determine  amount  of 
damages  to  railroad  employee  resulting 
from  permanent  injuries  for  which  road 
is  liable,  such  employee  is  entitled  to  nom- 
inal damages.  Alabama,  etc..  iR.  Co.  v. 
Taylor.  19Q  Ala.  37.  71  So.  676. 

Same— Damages  Susceptible  of  Exact 
Heaiure. — Where  damages  for  perma- 
nent personal  injuries  are  susceptible  of 
exact  mesMirement.  the  phinliR  must 
furnish  data  from  which  the  amount  may 
be  fixed  and  if  he  does  not,  only  nom- 
inal damages  can  be  recovered.  Alabama, 
etc.,  R.  Co.  I'.  Flinn  (Ala.),  74  So.  246. 

The  loss  of  an  e7e  entitles  the  injured 
party  to  recover  some  dama^en  if  the  de- 
fendant is  liable  at  all.  although  not  cap- 
able of  exact  ascertainment.  Alabama, 
etc..  R.  Co.  V.  Flinn  (Ala.),  74  So.  £46. 

Decreased  Earning  Capacity.  —  In  a 
motorman's  action  for  personal  injury, 
where  there  v'as  evidence  of  permanent 
injury  and  impaired  fntnre  earning  ca- 
pacity, but  no  data  from  which  compen- 
satory damage  for  decreased  earr.mg  ca- 
pacity could  be  fixed,  except  the  evidence 
of  a  wage  earned  at  the  time  o(  the  in- 
jury and  between  the  injury  a'nd  the  trial, 
the  defendant  was  entitled  to  an  affirma- 
tive instruction  against  the  award  of 
more  than  nominal  damages  for  decreased 
earning  capacity.  Birmingham  R.,  etc., 
Co.  V.  Colbert,  190  Ala.  229,  67  So.  513. 

Where  there  was  no  evidence  affording 
a  basis  for  estimating  compensatory  dam,- 
ages  on  account  of  decreased  earning  ca- 
pacity in  the  future,  the  jury  could  only 
award  nominal  damages  on  that  item. 
Sloss-Sheffield  Steel,  etc.,  Co.  v.  Dunn.  9 
Ala.  App.  524,  63  So.  812. 

Where  the  future  earning  capacity  of 
an  injured  servant  can  not  be  determined 
with  reasonable  accuracy  fnjm  the 
dence  in  his  action  against  his  employer, 
be  can  recover  only  nominal  damages  for 
decreased      earning      capacity.     Alabama 


AGES  §g  9-25 

Fuel,  etc.,  Co.  v.  Ward,  194  Ala.  242,  6S 
So.  621. 

In  a  passenger's  action  for  personal  in- 
jury, where  the  complaint  averred  tbat 
plaintiflf  had  been  and  would  be  less  able 
;arn  a  livelihood,  but  where  there  was 
positiie  evidence  that  she  had  any 
business  or  work  at  or  before  her  injury 
VM  prevented  thereby  from  engaging 
i:y  business  or  work,  but  evidence  that 
was  seriously  and  [.ermanentty  in- 
jured, she  might  recover  nominal  dam- 
ages. Birmingham  R.,  etc.,  Co.  v.  Fried- 
man, 187  Ala.  S62,  63  So.  939. 

III.   GROUNDS   AND   SUBJECTS  OF 
COMPENSATORY    DAMAGES. 

(A)  DIRECT  OR  REMOTE,  CONTIN- 
GENT.  OR   PROSPECTIVE  CON- 
SEQUENCES OR  LOSSES. 
§  18.  Natural  and  Probable  Coniequencei 

of  Breaches  cf  Contract. 
§  17. In  General. 

Where  plaintiff  alleges  cintraci  ex- 
isting between  him  and  defendant,  and 
breach  by  defendant,  plaintiff  is  entitled, 
in  absence  of  special  circumstances,  to 
damages  such  as  would  generally  result 
from  the  breach,  according  to  the  usual 
course  of  things.  Turner  &  Co.  v.  Mun- 
son  S.  S.  Line  (Ala.  App.),  77  So.  61. 
§  U.  Elements  of  Compensation  in  G«n> 
eral. 

Where  a  railroad  is  liable  for  its  ser- 
vant's permanent  injuries,  damnifying  con- 
sequences resulting  from  such  injuries  are 
of  elements  of  recoverable  damages.  Ala- 
bama, etc.,  R.  Co.  V.  Taylor,  196  Ala.  37, 
71  So.  67fl. 

Where  personal  injury  is  shown  to  be 
permanent,  pain  and  suffering,  past  and 
future,  impaired  health,  diminished  earn- 
ing capacity,  disfigurement,  expenses  of 
nursing  and  care,  and  other  damage) 
proximately  resulting  may  be  considered, 
not  all  of  which  are  capable  of  exact 
measurement.  Alabama,  etc.,  R.  Co.  c- 
Flinn  (Ala.),  74  So.  246. 

S    M.    Physical      Suffering      and     Incoa- 


i  U.  In  GeneraL 

An  injured  employee  may,  under  Fed- 
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eral  Employers'  Liability  Act, 
suffering.     Southern  R.  Co.  v.  Peters,  194 
Ala.  94.  69  So.  «1.1. 

§  >e.  — —  Aggravation  of  Previous  In- 
jury, Diteaie,  or  DiMbility. 
Where  exposure  to  weather  or  coH  re- 
sults in  further  physical  debility  to  a 
person  already  sick  or  (ecble,  damages 
for  causing  such  exposure  may  be  re- 
covered in  a  propfir  case.  Seaboard,  etc.. 
B.  Co.  V.  S'landifer,  100  A)a.  SOO,  6T  So. 
391. 
§  SI.  Pecuniary  Losses. 

§  30.  — <—  Loss  of  Elaminss  or  Serv- 
ices. 
"Loss  of  time"  and  "decreased  or  dim- 
inished earning  capacity,"  as  elements  of 
damage  in  actions  (or  personal  injuries, 
are  not  synonimous ;  "loss  of  time,"  in 
such  cases,  siRnifyine  the  Vies  o(  those 
earnings  which  accrue  from  employing 
time  in  labor  or  business,  importing  a 
materially  distinct  conception  from  "de- 
creased or  diminished  earning  capacity,"' 
which  distinction,  unless  observed,  might 
s^nrtioi:  a  double  recovery  (citing  words 
and  Phrases,  Second  Scries,  Loss  of 
Time).  Birmingham  R..  etc.,  Co.  *.  Col- 
bert. 190  Ala.  239,  67  So.  513. 

An  employee  rei-overini;  under  Federal 
Employers'  Liability  .\ct  (or  personal  in- 
jury may  recover  for  loss  of  time.  South- 
ern R.  Cp.  f.  Peters,  194  Ala.  94,  B9  So. 
611. 

§    31.   Impairment   of   Eaming    Ca- 
pacity. 

An  employee  recovering  under  federal 
Emi'loycrs'  Liability  Act  for  personal  in- 
jury may  recover  for  diminished  earning 
power.  Southern  R.  Co.  *.  Peters.  194 
Ala.  94,  69  So.  611. 
§  SS. Loss  of  Profits. 

Where  recovery  oi  profits  is  denied,  it 
is  not  because  they  are  profits,  but  be- 
cause there  is  no  criterion  by  which  to 
estimate  the  amount  with  the  proper  cer- 
tainty. Deslandes  v.  Scales,  187  Ala.  25, 
65  So.  3»3. 

In  an  action  for  damai;es  to  plaintiffs 
goods  from  the  act  of  a  contractor  in 
leaving  uncovered  a  hole  in  the  roof  of 
the  building,  through  which  it  rained, 
plaintiff  was  not  entitled  to  recover  loss 
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of  profits.     Welch  n.  Evans  Bros.  Const. 
Co.,   189   Ala.  548,  66  So.  517. 

Breach  of  Contract — Where  defendant, 
who  agreed  to  lend  plaintiff  a  sum  of 
money  to  reconstruct  his  sawmill  and 
dam,  breached  his  contract  after  the  dam 
Kad  been  torn  down,  plaintiff  is  entitled 
to  recover  tor  the  loss  of  the  use  of  his 
mill'  resulting  from  the  tearing  down  of 
the  dam,  and  for  that  purpose  can  show 
the  reasonabl^e  monthly  rental  value  oi 
the  mill  when  dismantling  began.  Bixby- 
Theisen  Co.  v.  Evans,  186  .Ala.  S07,  65  So. 
81,  cited  in  note  in  L.  R.  A.  1910F,  507. 
S  U.  Expenses  Incurred. 
§  35. In  GeneraL 

An  employee  recovering  under  federal 
Employers'  Liability  Act  for  personal  in- 
juries may  recover  for  expenses.  'South- 
ern R.  Co.  i:  Peters,  194  Ala.  94,  69  So. 
611. 

g  36. Medical  Treatment  and  Care  of 

Person  Injured. 
•  Where  plaintiff's  wife  suffered  a  relapse 
of  a  nervous  disease  by  reason  of  defend- 
ant's failure  to  furnish  Pullman  accom- 
modations contracted  for,  all  reasonable 
expenses  incurred  by  plaintiff  in  having 
his  wife  treated  may  be  recovered  as  dam- 
ages.     Pullman   Co.    v.    Meyer,    195    Ala. 

397,   70  So.  763.    ' 

Plaintiff,  in  an  ai-tion  for  injury  to  his 
children  from  explosives,  might  recover 
the  value  of  his  services  in  nursing  and 
caring  for  them,  Bryan  i'.  Stewart.  194 
Ala.  353,  70  So.  123. 
§  40.  Mental  Suffering. 

§  43. As  Dininct  Caufe  of  Action  or 

Element  of  Damage. 

Carriage  of  Corpse  of  His  Child.  — 
Birminpham  Transfer,  etc.,  Co.  v.  .Still.  7 
.\la.  App  55S.  61  So.  611.  Sec  the  title 
DAMAGES,  5  43,  vol.  4,  p.  639. 
§  45.  —  Fright  or  Apprehension  of  Per- 
sonal Injury. 

Where  an  injury  proximately  resulted 
from  fright  wrongfully  caused  by  defend- 
ant, recovery  will  not  be  denied  on  the 
ground  of  expediency  or  public  policy, 
because  of  the  danger  of  opening  the  door 
to  fictitious  litigation  easily  simulated. 
Alabama  Fuel,  etc.,  Co.  v.  Baladoni  (Ala. 
App.),  73  So.  205. 


Digitizea 


n,  Google 


844 

Damages  ar#  recoverable  for  physical 
injuries  directlv  caused  by  friRht  which 
was  the  proximate  consequence  of  de- 
fendant's negligeace.  Alabama  Fuel,  etc., 
Co.  *.  Baladoni   (Ala.  App.).  73'  So.  205. 

Here  AppreheDiion  of  Future  Injury. — 
While  defendant,  in  an  action  for  injuries, 
is  responsible  for  the  damages  naturally 
apd  proximately  resulting  to  the  injured 
person,  including  nervousness,  damages 
can  not  be  recovered  for  mere  apprehen- 
sion of  a  future  injury  by  plainiilT.  not 
associated  with,  or  resulting  from,  some 
physical  infirmity  caused  by  the  injury 
and  continuing  with  and  because  of  that 
injury  or  infirmity.  McCray  v.  Sharpc. 
IBB  Ala.  375,  611  So.  441. 

Pall,  and  Approach  of  Automobile.  — 
Bacheider  v.  Morgan,  ITS  Ala.  339,  60  So. 
B15,  cited  in  notes  in  L.  R.  A.  1«19D, 
«31,  B33.  See  the  title  DAMAGES,  g  45, 
vol.  4,  p.  639. 
§  47 Breach  of  Contract. 

Contract  to  Furniah  Pullman  Cat 
AcconunodatioM.  —  Where  defendant 
breached  its  contract  to  f:irnish  I'.iltman 
accommodations,  and  the  circumstances 
were  such  that  defendant  must  have 
known  a  breach  would  probably  subject 
plair.tiff  to  distress,  damages  for  mental 
anguish  may  be  recovered;  the  action 
'being  ex  contractu.  Pullman  Co.  v. 
Meyer,  195  Ala.  397.  70  So.  7ft3. 

Contract  to  Embalm  Child's  Body.  — 
Where  defendant  breached  his  agreement 
to  properly  embalm  the  body  of  the  plain- 
tiff's child,  plaintiff  is  entitled  to  recover 
damages  for  mental  pain  and  anguish 
suffered  because  of  the  decomposition  of 
the  body  before  burial.  Loy  v.  Reid.  11 
Ala.  App.  231.  65  So.  855,  cited  in  note  in 
L.  R.  A.  191SB,  533. 

(B)     AGGRAVATION.     MITIGATION 

AND   REDUCTION    OF    LOSS. 
§  4*.  Hatter  of  Mitigation. 

Continuance  of  Payment  of  Wagea.  ^ 
Travis  v.  Louisville,  etc.,  R.  Co.,  183  Ala. 
415,  62  So.  851,  cited  in  note  in  Ann.  Cas. 
1915C.  894.    See    the   title    DAMAGES.   § 

49,  vol.   4,  p.  641. 

§  so.  Benefits  Incident  to  Injnry. 

Donation  by  Employer  to  Employee 
Injured  by   Third   Person.   —    Bacheider 
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V.  Morgan,  179  Ala.  339,  60  So.  915.  See 
the  title  DAMAGES,  g  50,  vol.  4,  p.  ML 
9  SI.  DMy  of  Person  Injnred  to  Prevent 

or  Kedoce  Damage. 
S  51  (>)  Personal  Injuries. 

In  an  action  by  passenger  for  damages 
for  being  directed  to  take  the  wrong 
train,  in  consequence  of  which  she  wm 
compelled  to  remain  all  nipht  in  a  town 
not  her  home,  she  could  not.  recover  for 
Ihe  inconvenience  or  damages  suffrred 
from  remaining  all  night  in  the  depot, 
where  she  declined  offers  of  railroad's 
agents  to  take  her  to  a  hotel  or  send  her 
home  in  an  automobile,  since  such  dam- 
ages were  self-inflicted.  Southern  R.  Co. 
t.  Pruett  (Ala.),  77  So.  49. 
9  SI  (3)  Injuries  to  Property. 

Use  of  Carcaaa.  —  Plaintiff  should, 
where  possible,  minimize  damages  suf- 
fered through  the  killing  of  an  animal  by 
railroad  by  exercising  reasonable  dili- 
gence to  utilize  animal's  carcass  and 
hide,  and  if  he  fails  to  do  so  amount  of 
damages  recoverable  will  be  proportion- 
,tely  reduced,  but  this  rule  is  not  re- 
stricted to  the  market  value  of  the  sal- 
vage, although  this  may  be'  properly 
considered.  Central,  etc.,  R.  Co.  v.  Wil- 
liams (Ala.),  76  So.  401. 

Restoration  to  Former  Rental  Value. 
— Sloss-Sheffield  Steel,  etc.,  Co.  v.  Mit- 
chell, lei  Ala.  576,  61  So.  934,  938.  See 
the  title  DAMAGES,  S  SI  0).  vol.  4.  p 
642. 
§  SI  <4)  Breach  of  Contract 

General  Rule.— Borden  &  Co.  v.  Vin- 
egar Bend  Lumber  Co.,  7  Ala.  App.  335, 
62  So.  345.  See  the  title  DAMAGES,  I 
51  (4),  vol.  4,  p.  843. 

Contract  to  Deliver  Lumber.— The 
measure  of  damages  for  breach  of  con- 
deliver  lumber  where  the  seller 
offers  to  deliver,  but  only  on  payment 
made  before  contract  time,  is  the  inter- 
est upon  such  payment  from  the  time  of 
payment  under  such  offer  to  the  contract 
if  payment,  the  buyer  being  bound 
limize  damages  for  the  breach  of 
en  if  he  has  to  deal  with  the 
seller.  Borden  &  Co.  v.  Vinegar  Bend 
Lumber  Co.,  7  Ala.  App.  335,  62  So.  34S. 

Contract  to   Employ  Plaintiff. — In    an 
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action  for  breach  of  contract  for  rental 
of  land  on  shares,  although  the  relation 
between  the  parties  was  that  of  tenants 
in  common,  and  not  that  of  a  contract 
of  hire  within  Code  1907,  §  4743,  which 
would  have  given  plaintiff  a  lien  or 
crops  produced,  since  the  contract  prO' 
vided  that  plaintiff  do  the  work  person- 
ally, it  will  be  treated  as  a  breach  of 
contract  for  personal  services,  and  the 
proper  measure  of  damages  is  the  value 
of  one-half  of  the  crops  that  would  have 
been  gathered  by  him,  less  one-half  thi 
cost  of  fertilizer  and  such  sum  plaintiff 
received  from  other  employment, 
could  have  made  had  he,  in 
of  reasonable  effort,  been  able  to  obtain 
at  the  same  place  employment  of  the 
same  general  nature.  Farrow  Mercan- 
tile Co.  V.  Riggins,  14  Ala.  App.  529,  7] 
So.  963. 

Piyment  of  Pare  to  Prevent  Ejection 
of  Passenger. — Where  an  initial 
sold  plaintiff  an  interstate  ticket 
prohibited  route,  and  it  was  refused  by 
a  connecting  carrier,  it  was  plaintiffs 
duty  to  pay  fare  for  such  portion  of  the 
.  route,  he  being  able  to  do  so,  to  reduce 
his  damages,  and  he  could 
for  delay  and  added  expense  resulting 
from  his  ejection.  Seaboard,  etc.,  R.  Co. 
V.  Patrick,  10  Ala.  App.  341,  65  So.  437. 
Peparation  for  Etnergencf  Created  by 
Carrier. — A  passenger  owes  a  carrier  no 
duty  to  be  prepared  for  an  emergency 
forced  upon  him  by  the  carrier's  wrong- 
ful refusal  to  carry  him  to  his  destina- 
tion; nor  is  the  carrier  relieved  of  re- 
sponsibility for  the  full  measure  of  his 
suffering  because  of  his  want  of  funds 
to  meet  a  wrong  he  need  not  have  an- 
ticipated. Birmingham  R.,  etc.,  Co.  v. 
Hatton.  1B7  Ala.  S73,  6S  So.  934. 

%  S3.  Reduction  of  LoM  by  Inaurance. 

Personal  Accident  Insurance.  —  The 
admission  on  cross-examination  of  de- 
fendant, whose  chauffeur  was  alleged  to 
have  negligently  run  down  plaintiff,  of 
testimony  tending  to  show  that  counsel 
appearing  for  defendant  represented  an 
indemnity  insurance  company  was  error, 
as  defendant's  liability  would  not  be  af- 
fected by  the  fact  that  he  was  indemni- 
fied nor  did  it  affect  his  credibility.  Wat- 
son V.  Adams,  1S7  Ala.  490,  65  So.  53S. 
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Automobile  Insured.— A  person  through 
whose  negligence  plaintifTs  automobile 
was  damaged  by  a  runaway  horse  was 
not  entitled  to  have  the  damages  re- 
duced on  account  of  the  fact  that  plain- 
tiff had  insurance  on  the  automobile 
against  accident,  and  evidence  of  such 
insurance  was  not  admissible.  Hill  v, 
Condon,  14  Ala.  App.  332,  70  So.  208. 

In  an  action  for  damages  from  a  col- 
lision of  automobiles  on  the  ground  of 
a  negligent  or  wantonly  negligent  oper- 
ation by  defendant's  servant,  evidence 
that  defendant  had  a  pblicy  indemnifying 
him  against  loss  by  the  accident  held 
properly  excluded  on  the  court's  own 
motion.  Blalack  v.  Blackshear,  11  Ala. 
App.  S45,  68  So.  893. 

(C)     INTEREST,    COSTS,    AND     EX- 
PENSES OF  LITIGATION. 
§    57.    Attomcya'  Feea,   Costs,   and   Ex- 
penses of  Litigation. 
§   say,. Litigation  with   Third   Per- 
sons. 

1    an    action    for    wrongfully   altering 
minute  record  of  circuit  court,  dam- 
ages sustained  by  plaintiff  administrator 
defending  for  judge  of  court  manda- 
s  suit,  in  which  contention  judge  was 
not  sustained,-  and  in  expenses  of  trip  to 
nd   prosecution   of   petition    for   man- 
damus    on     appeal,     were     too     remote. 
Wilder  V.  Bush  (Ala.),  75  So.  143. 

IV.    LIQUIDATED    DAHAOES    AND 
PENALTIES. 

§  60.  Construction  of  Stipulations. 

§  83.  Form  and  Language  of  Initni- 

tnent. 

Liquidated   Damages. — A    provision    in 

building    contract  that  for    each  day's 

delay  in   completion   beyond  a  day  fixed 

the    contractor  should    be  liable  in    the 

of  $10  is  not  a  penalty,  but  is  a  pro- 

•n    for    liquidated    damages.      George 

■v.  Roberts,  186  Ala.  521,  65  So.  345,  cited 

note  in  Ann.  Cas.  1917D,  74B. 

Penalty. — Under    a     contract    for    the 

sale  of  a  dry  kiln  apparatus,  a  provision 

that  failure    of  the  purchaser  to    return 

dry      kiln      apparatus      if      unsatisfactory 

ithin  ten  days  after  stipulated  tests  will 

subject  him  to  payment  of  the  price  as 
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liquidated  damages,  held  to  impose  a 
penalty.  Walshe  Mfg.  Co.  v.  Smith 
Lumber  Co.,  196  Ala.  371,  72  So.  73. 

V.   EXEMPLARY   DAMAGES. 

§   74.   Grounds  for   ExnnpUry   Damm(ea. 

Circumatances  of  Aggntvation.— It  is 
not  necessary  to  the  awarding  of  ex- 
emplary damages  that  plaintiff  show 
wantonness  or  willfulness:  it  being  suffi- 
cient if  commission  of  tort  is  attended 
with  circumstances  of  aggravation.  Bir- 
mingham Waterworks  Co.  v.  Brooks 
(Ala.  App.).  76  So.  51S. 

Conscioua  of  Probable  ConsequMiceB 
of  Hit  Negligence.— In  order  to  obtain 
punitive  damages,  it  is  not  necessary  to 
show  malice,  but  it  is  sufficient  to  show 
such  entire  want  of  care  as  to  raise  the 
presumption  that  person  at  fault  is  con- 
scious of  probable  consequences  of  his 
carelessness.  Birmingham  Waterworks 
Co.  V.  Davis  (Ala.  App.),  77  So.  927. 

GroBB  and  Wanton  NesJigence. — A 
miner  injured  by  his  employer's  gross 
and  wanton  negligence  in  maintaining 
defective  mine  roof  could  recover  puni- 
tive damages,  in  addition  to  bis  compen- 
satory damages.  Clinton  Min.  Co.  v. 
Bradford  (Ala.),  T6  So.  74. 
$  77.  Amount  of  Bxempluy  Damagea. 

Though  amount  of  punitive  damages 
is  within  sound  discretion  of  jury,  such 
discretion  is  not  unbridled  or  arbitrary. 
Southern  Exp.  Co.  V.  Malone  (Ala. 
App.).  16  So.  MS. 

VL   MEASURE   OP   DAMAGES. 

(A)  INJURIES  TO  THE  PERSON. 
$  n.  Discretion  as  to    Amount  of  Dam> 
ages. 

Sound  Judgment  of  Jury. — The  law 
has  no  fixed  monetary  standard  for  the 
assessment  of  damages  for  personal  in- 
juries, but  the  damages  must  be  fixed  by 
the  jury  in  the  exercise  of  sound  judg- 
ment. Sheffield  Co.  v.  Harris.  183  Ala. 
357,  61  So.  88. 

§   BO.   Physical   Suffering  and   Inconven- 
ience In  General. 

Diacretion  of  Jury.— Birmingham  R., 
etc,  Co.  V.  Coleman.  181  Ala.  478,  61  So. 
890.  See  the  title  DAMAGES,  £  80.  vol. 
4,  p.  653. 
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§  89.  Mental  SufTenng. 

Discretion  of  Jury. — Birmingham  R., 
etc.,  Co.  V,  Coleman.  181  Ala.  47S.  61  So. 
890.  See  the  title  DAMAGES,  §  M,  vol 
■1,  p.  654. 

(B)    INJURIES  TO   PROPERTY. 
§  SB.  Injuries  to  Real  Property. 

§  wa.  Pennanent    and   Contioniiig 

Injuries. 
Where  permanent  injury  is  done  to 
land  by  the  casual  or  recurrent  overflow 
of  water,  the  measure  of  damages  is  the 
difference  between  the  value  of  the  prem- 
ises with  and  without  such  injury  at  the 
time  thereof.  International  Agr.  Corp. 
V.  Abercrombie,  192  Ala.  50.  68  So.  673. 

9    SOHa-    Buildings    or    Other   In- 

provcmenta. 

Where  buildings  are  destroyed,  they 
are  regarded  as  capable  of  a  separate 
valuation,  and  the  measure  of  damages 
is  their  value  at  the  time  of  the  injury, 
and.  where  the  property  has  no  market 
value  or  the  market  value  is  inadequate. 
the  measure  of  damages  is  its  reasonable 
value  for  the  uses  to  which  the  owner 
was  then  putting  it  or  might  have  put  il; 
and  evidence  as  to  the  reasonable  cost 
of  the  burned  buildings,  or  of  similar 
new  buildings,  is  relevant  in  support  of 
opinion  evidence  as  to  the  actual  value, 
in  connection  with  evidence  showing  the 
depreciation  from  use  and  age.  South- 
ern R.  Co.  v.  Siade,  192  Ala.  568,  6S  So. 
887,  cited  in  note  in  L.  R.  A.  1917A,  170. 

§  SI.  Growing  Cropa,  Graas,  Shmb- 

beiy,  or  Treea, 

Growing  Crops.— In  an  action  for  dam- 
ages to  growing  crops  caused  by  sul- 
phurous fumes  from  defendant's  ferti- 
lizer plant,  the  measure  of  damages  is 
the  difference  in  the  yield  and  price  of 
crops  with  and  without  the  fumes  com- 
plained of.  International  Agr.  Corp.  v. 
Abercrombie,  184  Ala.  344.  63  So.  549,  « 
L.  R.  A.,  N.  S..  416. 

Treea. — Measure    of    damages    for   de- 
struction of  growing  trees  is  diminished 
value   of  premises.     Southern   R.   Co.  P. 
Slade,  196  Ala.  568,  68  So.  S67. 
§  M.  Injuries  to  Personal  Property. 

Automobile.— In  an  action  for  damages 
to    an  automobile,    where  there  was   no 
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nidence  as  to  the  value  of  the  loss  of  its 
dm;  the  measure  of  damages  was  the 
difference  in  its  value  just  before  and 
jnst  after  the  injury.  Birmingham  R., 
etc.,  Co.  V.  Sprague.  196  Ala.  H8,  72 
So.  B6. 

Stock  of  Merchandiee. — In  an  action 
for  damages  to  plain tiR's  goods  from 
the  act  of  a  contractor  in  leaving  uncov- 
ered a  hole  in  the  roof  of  the  building, 
through  which  it  rained,  thi 
plaintiffs  damages,  if  entitle 
was  the  difference  in  the  value  of  the 
goods  before  and  after  the  injury. 
Welch  V.  Evans  Bros.  Const.  Co.,  189 
Ala.  S4«,  66  So.  517. 

Household  Oooda. — Where  no  market 
value  is  shown  for  secondhand  house- 
hold goods,  actual  value  of  such  goods 
to  owner,  excluding  fanciful  or  senti- 
mental value,  furnishes  rule  for  measure 
of  damages.  Buerger  v.  Mabry  (Ala. 
App.),  73  So.  13S. 

(O  BREACH  OF  CONTRACT. 


The  measure  of  damages  for  a  breach 
of  contract  in  those  damages  which  are 
the  natural  consequences  of  the  breach, 
and  which  may  be  reasonably  deemed  to 
have  been  in  the  contemplation  of  the 
parties,  but  damages  which  can  not  be 
supposed  to  have  been  contemplated  by 
the  parties,  or  loss  of  profits  in  a  busi- 
ness where  the  data  are  uncertain,  can 
not  be  recovered.  Illinois  Cent.  R.  Co. 
V.  Brothers,  IS  Ala,  App.  3S1,  67  So.  6S8. 
S  95.  Failure  to  Perform  in  Oeneral 

Contract  to  Traiufcr  Fire  Insurance 
Policy. — On  counterclaim  for  breach  of 
contract  to  transfer  a  fire  insurance  pol- 
icy on  property  sold  to  defendant,  de- 
fendant's damage  was  what  could  have 
been  realized  on  the  policy  if  it  had  been 
properly  transferred,  which  was  the  value 
of  the  property  destroyed  not  to  exceed 
the  amount  provided  for  in  the  policy, 
notwithstanding  fact  that  company  might 
not  have  consented  to  the  transfer. 
Hackett  v.  Cash.  19«  Ala.  4ft3.  72  So.  52. 

On  counterclaim  for  breach  of  con- 
tract to  convey  a  fire  policy,  damages 
would  not  be  scaled  upon  the  pro  rata 
clause    in  the  policy    in   the    proportion 


the  policy  bore  to  'another  policy  in 
which  defendant  4:an  not  participate. 
Hackett  v.  Cash,  196  Ala.  403,  72  So.  S3. 
S  M.  Delay  in  Periormance. 

Delay  in  Completioii  of  Buildinc. — 
Hontsville  Elks  Club  v.  Garrity-Hahn 
BIdg.  Co.,  176  Ala.  128,  47  So,  TSO.  See 
the  title  DAMAGES.  S  »6.  vol.  4.  p.  BSB. 
§  88.  Prevention  or  Obstmctloa  of  Per> 
formance. 

Where  by  defendants'  breach  of(  col- 
lateral engagements,  plaintiff  wa«  pre- 
vented from  performing  his 
transport  lumber,  he  may 
difference  between  the  agreed  price  and 
the  reasonable  cost  of  performance. 
Doran  &  Co.  v.  Gilreath,  lfl6  Ala.  377,  78 
So.  94. 

VII.    INADEQUATE    AND    EXCESS- 
IVE DAMAOBS. 

§  101.  Injnriea  to  the  Person. 

§  109.  In  General. 

Verdict    Held    Not    Inadcqoate.— Liles 

V.  Montgomery  Tract.  Co.,  7  Ala.  App. 
537,  61  So.  MO,  cited  in  notes  in  L.  R.  A. 
1915F,  493;  Ann.  Cas.  1916B,  385,  3M, 
391.  414.  See  the  title  DAMAGES,  S  "B, 
vol.  4,  p.  661. 
9  104. Permanent  Injuries. 

A  verdict  of  $1,2S0  awarded  a  brake- 
man  struck  by  an  engine  and  knocked 
unconscious,  and  bruised  on  the  forehead 
and  back,  having  one  rib  broken  and 
one  arm  bruised  and  a  tooth  broken, 
and  confined  to  the  hospital  for  three 
weeks,  suffering  a  great  deal  of  pain, 
and  lost  time,  and  having  permanent 
scars  on  his  (ace,  was  not  excessive, 
Louisville,  etc.,  R.  Co.  v.  Byrd  (Ala.), 
73  So,  514. 

Loss  of  Arm. — Where  a  girl  three 
years  old  received  injuries  which  neces- 
sitated the  amputation  of  her  left  arm 
below  the  elbow,  a  verdict  for  $3,500 
damages  will  not  be  set  aside  as  excess- 
ive. Clover  Creamery  Co.  v.  Diehl,  183 
Ala.  429,  ft3  So.  IM,  cited  in  note  in  L. 
R.  A.  1915F,  55. 

Loss  of  Leg. — Louisville,  etc.,  R.  Co. 
V.  Williams,  163  Ala.  13S,  62  So.  «79, 
cited  in  notes  in  L.  R.  A.  19I«F,  35,  146, 
217,  310.  See  the  title  DAMAGES,  \  104, 
vol.  4,  p.  ««3. 
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Shoulder  Injured. — Bachelder  v.  Uor- 
gkn,  179  Ala.  330.  60  So.  BIS,  cited  in 
note!  in  L-  R.  A.  lOlSF,  SS,  436.  See  the 
title  DAMAGES,  §  104.  vol.  4,  p.  OOS. 
§  lO*.  Impairment  of  Baroing  Ca- 
pacity. 

Where  plaintiff,  a  man  of  considerable 
business  affairs,  lost  an  eye.  his  hearing 
was  impaired,  and  his  earning  capacity, 
which  before  his  injury  was  from  $9,000 
to  $30,000  yearly,  was  materially  lessened, 
a  verdict  for  $3,000  was  noi  so  inade- 
quate as  to  indicate  that  the  jury  was 
influenced  by  improper  motives.  Milter 
V.  Southern  Bell  Tel.,  etc.,  Co.,  l»5  Ala. 
408,  70  So.  730. 
}  10«H-  Breach  of  Contract 

Contract  for  Medical  Service!.— In  ac- 
tion by  an  employee's  wife  against  em- 
ploying corporation  and  the  "company 
doctor"  for  failure  to  render  to  her  med- 
ical services  under  contract  with  her  hus- 
band, verdict  for  plaintiff  for  $300  was 
not  excessive,  where  the  jury  was  au- 
thorized to  find  that  she  suffered,  from 
an  abcess,  great  physical  pain  and  mental 
anguish  for  three  or  four  days,  which 
could  probably  have  been  prevented  by 
the  defendant  doctor.  Sloss-Sheffield 
Steel,  etc.,  Co.  v.  Taylor  (Ala.  App.),  77 
So.  79. 

VIII.    PLEADING,    EVIDENCE,    AND 
ASSESSMENT. 

(A)   PLEADING. 

9  110.  General  or  Special  Damage. 

Special  Damage|.~-GoIdstein  v.  Self,  9 
Ala.  App.  100,  63  So.  369;  Kii^  Land  Co. 
V.  Bowen,  7  Ala.  App.  462,  61  So.  23.  See 
the  title  DAMAGES,  §  110,  vol.  4,  p. 
664. 

A  specification  of  damage  is  required 
only  as  to  special  damages  which  are 
those  of  an  extraordinary  nature.  Bir- 
mingham Realty  Co.  v.  Thomason,  8 
Ala.  App.  53S,  63   So.  65. 

§  111.  Peraonal  Injurlei  and  Physical 
Suffering. 
Permanency  of  Injuriei.  —  Complaint 
need  not  in  terms  allege  that  injury  was 
permanent,  but  it  is  enough  to  allege 
that  plaintiff  received  certain  personal  in- 
jury, which  he  believes  to  be  of  perma- 
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nent   nature.      Birmingham    R.,   etc,   Co. 
V.  Hunt  (Ala.).  76  So.  918. 

lUuitratloiL — Birmingham   R.,  etc.,  Co. 
f.    Goldstein,   181    Ala.   517,  61    So.  £». 
See  the  title  DAMAGES,  §  ill,  vol  4,  ;. 
663. 
S  lllH-  Loaa  of  Eaminca  or  Serncct. 

Loss  of  time  and  decreased  or  dimin- 
ished earning  capacity  resulting  from 
personal  injury  are  special  damages,  not 
recoverable  unless  specially  claimed; 
and  allegation  that  plaintiff  was  rendered 
for  a  long  lime  unable  to  work  and  eara 
money  was  allegation  only  of  lost  time. 
Birmingham  R.,  etc.,  Co.  v.  Colbert,  IM 
Ala.  329,  ST  So.  S13. 
§  lia.  Lota  of  or  Damage  to  Property. 

LoM  of  Manure  or  Fertilizer  by  Orer- 
flow. — King   Land   Co.  v.    Bowen,  7  Ala. 
App.  463,  61  So.  33.     See  the  title  DAM- 
AGES, 5  112.  vol.  4,  p.  66S. 
9  114.  Oroonda  for  Exemplaiy  Damaget. 

Necetaity     of     Specially     Pleading.  — 
Nashville,   etc..   Railway  v.    Blackmon.  7 
Ala.  App.  930.  61  So.  488.     See  the  title 
DAMAGES,  g  114,  vol.  4.  p.  66S. 
§  118.  Defenaea  in  General. 

The  question  of  the  recoverability  of 
claimed  elements  of  damages  should  be 
raised  by  objection  to  the  admission  of 
evidence  or  to  the  instructions  or  by  mo- 
tion to  strike  rather  than  by  a  plea 
Western  Union  Tel.  Co.  v.  Faviah,  19« 
Ala.  4,  71  So.  183. 
§  117.  laauea,  Proof,  and  Variance. 
§  lis.  In  General. 

Mitigation     of     Damagea. — Matter     in 

itigation  of  damages  is  admissible  un- 
der the  general  issue.  People's  Shoe 
Co.  V.  Skally.  196  Ala.  349,  71  So.  719. 

Variance. — In  an  action  for  damages 
for  breach  of  an  agreement  to  embalm 
the  body  of  plaintiff's  minor  child,  the 
failure  o(  plaintiff  to  prove  all  the  dam- 
ages alleged  does  not  constitute  a  vi- 
ce. Loy  V.  Reid.  11  Ala.  App.  231, 
65    So.    855. 

3  119.  Penonal  Injnriea  and  Physi- 
cal Suffering. 

Fright.— Where  the  issue  raised  by  the 
pleadings  was  .  whether  plaintiff  was 
frightened  as  a  result  of  a  collision  with 
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a  buKKy  occupied  by  him  at  the  time, 
evidence  that  he  was  so  frightened  was 
properly  admitted.  Baltenger  v.  ShU' 
mate,  10  Ala.  App.  32«.  65  So.  418. 

Pennaoent  Injury. — In  a  servant's  ac. 
tion  for  injuries,  where  the  complaint  al- 
leged a  permanent,  continuing  injury,  it 
was  proper  to  permit  a  medical  witness 
to  testify  as  to  the  physical  condition  of 
plaintiff  a  few  weeks  before  trial,  al- 
though the  accident  happened  18  months 
before.  Pensacola,  etc.,  Co.  v.  Brooks, 
14  Ala.  App.  364,  70  So.  968. 
9  IM.  Pecnniuy  LoMea. 

Count  for  Both  General  and  Special 
Damace. — Where  a  count  claims  damage 
(or  the  commission  of  an  injury  by  blast- 
ing and  concludes  with  allegations  oi 
special  damage,  the  defendant  is  not  en- 
titled to  the  general  charge  in  its  favor, 
where  the  evidence  does  not  sustain  the 
special  damages  alleged;  since  such  dam- 
ages as  the  law  implies  would  have  ac- 
crued from  the  wrong  complained  of 
may  be  recovered  under  the  general 
claim.  Birmingham  Realty  Co. 
Thomason.  S  Ala.  App.  S35,  63  So.  OS. 

Breach    of    Contract. — Southern     Biti 
lithic  Co.  V.   Hughston,  177  Ala.  559.  58 
So.    450.     See   the     title    DAMAGES.    8 
120,  vol.  4,  p.  668. 
S  Ul. Expeniea  Incurred. 

Evidence  that  plaintiff  incurred  ex- 
pense of  employment  of  counsel  to  pro- 
tect him  against  unlawful  arrest  and  ma- 
licious prosecution  was  properly  ex- 
cluded, where  such  expense  was  not 
specially  claimed  as  damage  in  complaint 
for  false  imprisonment  and  malk:ious 
prosecution.  Williams  v.  Hayes  (Ala. 
App.),  77  So.  915. 

(B)  EVIDENCE. 

S    U3.     Presumptions     and     Burden     of 
Proof. 

PreanmptioTU. — The  law  implies  some 
diminished  earning  capacity  from  perma- 
nent injury,  Birmingham  R.,  etc.,  Co,  v. 
Colbert,  190  Ala.  229,  67  So.  S13. 

Since  the  loss  of  time  may  not  result 
in  any  damage  whatsoever,  the  law  does 
not  imply  even  a  nominal  damage.  Bir- 
mingham R.,  etc.,  Co.  V.  Colbert,  190 
Ala.  229,  67  So.  513. 

— S4 
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In  an  action  for  personal  injuries, 
where  it  appeared  that  plaintiiTs  medical 
expenses  had  been  paid,  a  judgment, 
awarding  compensation  for  expenses  to 
which  plaintiff,  a  woman,  had  been  put 
for  the  healing  of  her  injuries,  can  not 
be  reversed  on  the  theory  that  some  one 
else  upon  whom  plaintiff  was  dependent 
may  have  paid  the  bill,  for  there  is  no 
presumption  of  a  woman's  dependency. 
Birmingham,  etc..  Co.  v.  Ayer,  192  Ala. 
593.  60  So.  56. 

Burden  of  Proof.— On  counterclairri 
for  breach  of  contract  to  transfer  a  fire 
policy,  burden  was  upon  plaintiff  to  es- 
tablish his  defense  that  policy  could  not 
have  been  enforced  if  he  had  complied 
with  his  contract  to  properly  transfer  it 
by  showing  why  and  wherein  it  could  not 
be  enforced.  Hackett  v.  Cash,  196  Ala. 
403,  72  So.  52. 

Same  —  Mitigation  of  Damagea. — 
Where  the  conduct  of  one  injured  in  hia 
efforts  to  extricate  himself  from  loss 
does  not  appear  to  have  been  improvi- 
dent nor  in  bad  faith,  the  burden  of 
proof  is  upon  the  one  causing  the  wrong 
or  loss  to  show  that  the.  loss  might  hare 
been  mitigated  by  a  different  course  of 
conduct,  which  a  reasonably  prudent  man 

ight  to  have  taken.  Western  Union 
Tel.  Co,  V.  Jackson  Lumber  Co.,  187 
Ala.   626,  65  So.  962. 

§  IM. AdmisiibiUtjr. 

9  IM^.  In  General. 

Appropriate    objection   to     evidence    ia 

le  of  the  recognized  means  of  ques- 
tioning the  recoverability  of  elements  of 
damages,  and  the  mere  fact  of  a  claim 
therefor  in  the  complaint  does  not  con- 
clude defendant  as  in  the  other  matters 
of  substance  averred.  Deslandes  v. 
Scales,  187  Ala.  25,  65  So.  393. 

t  vms  not  material  on  the  question  of 
employee's  damages  for   personal  in- 
juries   whether    he    was   working   by   the 
day  or  otherwise,  so  that  evidence  there- 
of was  not  admissible.     Illinois  Cent.  R. 

.  V.  Lowery.  184  Ala.  443.  63  So.  952, 
L.  R.  A..  N.  S..  1149. 

5  IM-  Personal  Injuriea  and  Pbyti- 

cal  Suffering. 
Physical   Suffering.— Plaintiff   may   tes- 
tify of  physical    pain   suffered   from  and 
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as  the  result  of  his  injury.     Birmingh&Tn 
R.,  etc.,  Co.  *.  Hunt  (Ala.),  76  So.  918. 

In  a  husband's  action  [or  his  damages 
from  injuries  to  his  wife,  the  testimony 
of  a  physician  who  attended  the  wife 
that  she  suffered  pain  was  properly  ad- 
mitted. Birmingham  R.,  etc.,  Co.  v. 
Roach.  IBS  Ala.  306,  S6  So.  SS. 

Condition  of  Other  Eye. — In  an  ac- 
tion for  injuries  to  plaintifTs  left  eye, 
evidence  as  to  the  condition  of  his  right 
eye  subsequent  to  the  injury  was  admis- 
sible, since,  if  his  right  eye  was  diseased 
or  defective,  the  consequences  to  follow 
from  the  complete  loss  of  his  left  eye 
would  be  more  grave  and  damnifying, 
while,  if  the  diseased  or  defective  condi- 
tion of  the  right  eye  was  aggravated  by 
the  injury  to  and  loss  of  the  left  eye, 
this  was  a  proper  fact  for  the  jury's  con- 
sideration in  ascertaining  the  damages. 
Louisville,  etc.,  R.  Co.  v.  Carter,  IBS 
Ala.  m2.  TO  So.  6S5. 
S  lt7.  Health  and  Physical  Condi- 
don  of  Peraon  Injured. 

In  a  passenger's  action  for  personal 
injuries,  the  physician  who  attended 
plaintiff  could  describe  the  objective  and 
subjective  symptoms  found  when  exam- 
ining plaintiff.  Empire  Coal  Co.  v. 
Gravlee.  a  Ala.  App.  «ST,  64  So.  307. 

In  a  husband's  action  for  his  damages 
from  injury  to  his  wife,  testimony  of  a 
witness  that  she  never  knew  the  wife  to 
"complain  of  a  headache"  or  "to  be  in 
bed  a  day,"  following  testimony  of  the 
same  witness  (hat  she  was  intimately  ac- 
quainted with  the  wife,  and  that  her 
health  appeared  to  be  excellent,  and 
that  she  was  very  active,  was  properly 
admitted.  Birmingham  R.,  etc..  Co.  v. 
Roach,  1S«  Ala.  306,  66  So.  BQ. 

MiscarriageB. — Plaintiff  having  intro- 
duced proof  of  a  miscarriage  a  few 
months  after  the  assault  and  battery 
sued  for,  with  expert  opinion  that  the 
miscarriage  probably  was  caused  there- 
by, defendant  could  show  other  prior 
miscarriages  by  plaintiff  at  about  the 
same  period  of  gestation.  Singer  Sew- 
ing Mach,  Co.  V.  Methvin.  184  Ala.  554. 
83  So.  fl»7. 

f  130.  Pccnniary  Condition  of  Per- 
son Injured. 

Evidence  as  to  plaintilf's  ability  to  pay 
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for  treatment  by  physicians  held  imma- 
terial on  the  issue  of  the  extent  of  his 
injury,  or  of  the  character  and  duration 
of  the  pain  he  claimed  to  have  suSertd 
in  consequence  thereof.  Birmingham  R. 
etc.,  Co.  V.  Friedman,  187  Ala.  S62,  U 
So.  M9. 
§  ISl. Lots  of  Earnings  or  Scrvict*. 

Loss  of  Time. — In  an  action  against  a 
street  railway  for  personal  injorits, 
plaintiff  having  stated  he  was  a  satrmill 
man,  his  testimony,  as  to  his  earning) 
per  month,  that  he  had  made  in  the  saw- 
mill business  as  high  as  $100  a  month. 
was  not  irrelevant  on  his  damages  by 
loss  of  time,  or  improper  as  stating  iht 
profits  of  his  sawmill  ibusiness,  since  the 
natural  import  of  the  testimony  included 
only  plaintifTs  personal  earnings  as 
wages  or  salary.  Alabama  City,  etc.,  R. 
Co.  V.   Lee    (Ala.),  76   So.  908. 

In  an  action  against  a  street  railway 
for  personal  injuries,  plaintiff's  testi- 
mony, as  to  his  earnings  per  month. 
that  in  the  sawmill  business  he  had  made 
as  high  as  $100  a  month,  if  intended  to 
state  that  plaintiflTs  sawmill  busintss 
yielded  him  that  sum  in  profits  was  ob- 
jectionable as  irrelvant  to  his  damage  by 
loss  of  time.  Alabama  City.  etc..  R.  Co. 
V.  Lee  (Ala.),  76  Sq.  908, 

Lois  of  Wife's  Services.— In  a  hus- 
band's action  for  damages  suffered  by 
him  from  an  injury  to  his  wife,  evidence 
of  the  services  performed  by  the  wife 
for  her  husband  before  her  injury,  and 
that  she  was  unable  to  perforin  such 
services  thereafter,  was  properly  ad- 
mitted. Birmingham  R.,  etc.,  Co.  v. 
Roach.  1«B  Ala.  30«,  66  So.  B2. 

In  an  action  by  a  husband  for  his  dam- 
ages from  injuries  to  his  wife,  plaintiffs 
testimony  as  to  his  wife's  manifestations 
of  pain  and  the  duration  of  her  condi- 
tion was  admissible  on  the  question  of 
the  loss  suffered  by  him  from  her  in- 
jury.    Birmingham  R.,  etc.,  Co,  v.  Roach. 

18B  Ala.    306,  66   So.  82. 

§  13S.  Impatnnent  of  Eartung  Ca- 
pacity. 
In  action  for  injuries  under  the  fed- 
eral Employers'  Liability  Act.  plaintiff) 
testimony  that  for  many  years  he  had 
been  employed  by  defendant  in  the 
service    he    was   performing   at   the   time 
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of  his  injury,  that  his  injury  had  disabled 
him  to  further  perform  such  service, 
and  that  he  was  at  the  time  of  the  trial 
unable  to  perform  any  service  requiring 
the  coDStant  use  of  his  injured  foot,  was 
material  to  be  considered  in  ascertaining 
the  effect  of  plaintiffs  injury  upon  his 
»bility  to  earn  a  livelihood  in  the  em- 
ployment for  which  he  was  fitted  by  long 
experience  and  some  degree  of  disabil- 
ity in  other  lines,  and  was  not  objec- 
tionable as  conclusions.  Southern  R. 
Co.  V.  Fisher  (Ala.),  74  So.  580. 

Experience  In  Variotu  Kind  of  Work. 
—Birmingham  R.,  etc.,  Co.  v.  Simpson, 
n:  Ala.  475,  59  So,  213.  See  the  title 
DAMAGES,  S  132,  vol.  4,  p.  673. 

§  133. Loss  of  or  Damage  to  Pr^- 

erty. 
Value  of  Vehicle  before  and  after  Col- 
Htion. — In  an  action  for  damage  to  a 
buggy  in  a  collision  on  a  street  evidence 
of  the  difference  between  the  value  of 
the  buggy  before  and  after  the  collision 
was  admissible  on  the  question  of  dam- 
ages, Ballenger  v.  Shumate,  10  Ala, 
App.  329,  65  So.  416.  cited  in  note  in 
Ann.  Cas.  1915D,  JSS, 

Market  Valne  of  Injured  Animal.-- 
Evidence  held  not  to  clearly  show  that 
property  had  a  market  value  at  the  place 
where  it  was  injured,  so  that  proof  of 
the  market  value  at  the  nearest  market 
was  admissible.  Louisville,  etc.,  R.  Co. 
V.  Dickson  (Ala.  App.),  73  So,  750,  cer- 
tiorari denied  in  74  So.  1005, 

Market  Value  Elaewhere.  —  Where 
there  is  no  market  value  of  property  in 
question  at  the  place  where  such  value 
would  generally  be  determined,  the  mar- 
ket value  at  other  places,  with  cost  of 
transportation,  or  other  facts  that  will 
enable  the  jury  to  deduce  the  value  at 
the  place  in  question,  may  be  shown. 
Louisville,  etc.,  R-  Co.  *.  Dickson  (Ala. 
App.).  73  So.  750,  certiorari  denied  in  74 
So.  lOOS. 

Where  it  appears  there  is  a  market 
value  of  property  at  the  place  where 
such  value  is  usually  fixed,  market  value 
elsewhere  is  inadmissible.  Louisville, 
etc,  R.  Co.  V.  Dickson  (Ala.  App,),  73 
So.  750,  certiorari  denied  in  74  So,  1005. 
Amount  of  Prospective  Crops.— In  an 
action  for  damages  to  growing  crops  by 
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fumes  from  a  fertiliier  factory,  evidence 
as  to  how  much  the  land  would  have 
yielded  if  it  had  not  been  injured  held 
admissible  as  to  the  amount  of  damage 
at  the  time  of  injury.  International 
Agr.  Corp.  v.  Burton,  1B4  Ala.  108,  6» 
So.  4*17. 

S  13S. Loss  of  Profits. 

In  an  action  against  a  street  railway 
tor  personal  injuries,  plaintiff  having 
stated  he  was  a  sawmill  man,  his  testi- 
mony, as  to  his  earnings  per  month,  that 
he  had  made  in  the  sawmill  business  as 
high  as  $100  a  month,  was  not  improper 
as  stating  the  profits  of  his  sawmill  busi- 
ness, since  the  natural  import  of  the  tes- 
timony included  only  plaintiffs  personal 
earnings  as  wages  or  salary.  Alabama 
City,  etc.,   R.    Co.  v.   Lee    (Ala.),  76  So. 

908. 

9   136.  Expenses   Incurred. 

Medical  Treatment — In  a  husband's 
action  for  damages  from  personal  inju- 
ries to  his  wife,  evidence  as  to  his  ex- 
penses in  treating  her  was  admissible; 
but  he  should  have  stated  the  facts,  and 
could  not  give  a  mere  estimate  of  such 
expenses.     Perrine  v.  Southern  Bitulithic 

Co.,    190  Ala.    96,   66   So.    705. 

In  an  action  for  damages  for  injury  to 
his  child,  where  plaintilT  had  testified 
that  the  value  of  lijs  services  in  nursing 
and  attending  to  the  injured  children 
was  $1.50  a  day,  testimony  of  plaintiff 
in  answer  to  a  question  that  he  had 
made  three  trips  in  the  course  of  nurs- 
ing and  treating  the  child,  involving  an 
expense  of  $6.  was  admissible,  Bryan 
V.   Stewart.   194   Ala.  353.  70  So.   123. 

No  Hospital  Charges. — In  a  servant's 
action  for  personal  injuries,  evidence  for 
defendant  that  plaiiftifl  was  not  charged 
for  staying  in  the  hospital  half  a  day 
held  inadmissible.  Stoss-Sheffield  Steel, 
etc,  Co,  V.  Dunn,  9  Ala.  App,  524.  63  So. 
812, 

§  13S.  Aggravation,  Mitigation,  and 

Reduction  of  Lots. 
Mitigation. — In  an  action  by  an  engi- 
neer of  a  railroad  company  against  an- 
other railroad  company  for  personal  in- 
jury, evidence  as  to  the  amount  paid  the 
engineer  by  his  own  company  is  admissi- 
ble in  mitigation  of  damages.     Louisville, 
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etc.,  R.  Co.  V.   Burke,  11  Ala.   App.  496, 
M  So.  OSS, 

Ability  to  Reduce. — In  an  action  [or 
breach  of  contract  of  rental  of  land  on 
shares,  where  the  crop  season  at  the 
time  of  the  breach  had  not  advanced  too 
far  to  permit  plaintiff,  in  the  exercise  of 
reasonable  effort  and  expense,  to  rent 
similar  lands  and  replace  the  stock  and 
tools  that  the  defendants  had  agreed  to 
furnish,  evidence  of  his  financial  condi- 
tion at  time  of  the  breach  was  admissible 
on  the  question  whether  by  reasonable 
efforts  he  could  have  minimized  the 
damages.  Farrow  Mercantile  Co.  v.  Rig- 
gins.  14  Ala.  App.  529,  71  So.  963. 
{  140.  Weicht  and  SuCBciency. 

S  Itt^. ' Impairment  of  Earning  Ca> 

pacity. 

In  a  servant's  action  for  injuries,  evi- 
dence held  insufficient  to  make  possible 
a  determination  of  plaintiff's  future  earn- 
ing capacity  with  reasonable  accuracy. 
Alabama  Fuel,  etc.,  Co.  v.  Ward,  194 
Ala.  242.  69  So.  «21. 

§  IM.  Breach  of  Contrmct  in  Oen- 

eraL 

Contract  to  Transfer  Insurance  Policy. 
— In  an  action  upon  secured  notes,  where 
defendant's  plea  in  recoupment  set  up  a 
contract  by  plaintiff  to  transfer  a  policy 
of  lire  insurance,  by  proving  the  breach. 
the  destruction  of  property,  and  intro- 
ducing policy,  he  met  the  burden  and 
made  out  a  prima  facie  case  as  to  dam- 
ages. Hackett  v.  Cash,  196  Ala.  403,  73 
So.  92. 

(C)     PROCEEDINGS     FOR     ASSESS- 
MENT. 

§  144.  Inquest  on  Default  or  Interlocu- 
tory Judgment. 
§  14S.  Writ  of  Inquiry. 

Definition. — McGowin  v.  Dickson.  182 
Ala.  161.  62  So.  6SS.  See  the  title  DAM- 
AGES,  S   148,   vol.   4,   p.   678. 

g  ISO. Atsessment  by  Court  without 

Jury. 

Under  Code  1907,  S  3971.  providing 
that  in  all  actions  on  open  or  stated  ac- 
count if  judgment  is  taken  by  default, 
and  plaintiff  liles  an  itemized  and  veri- 
fied statement  of  the 
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there  are  depositions  on  file  that  prima 
facie  prove  the  correctness  of  the  ac- 
count, no  writ  of  inquiry  shall  be  ntcM- 
sary,  but  the  court  may  ascertain  the 
amount  due,  and  render  judgmeni  ac- 
cordingly without  a  jury,  where  pUintifi 
demanded  trial  by  jury  as  provided  bx 
acts  191S,  p.  824,  on  defendant's  default 
the  court  erred  in  not  directing  a  writ 
of  inquiry  to  a  jury  to  ascertain  ihe 
of  the  account  where  there  wis 
documentary  evidence  as  to  the 
Ex  parte  Florida  Nursery,  etc., 
Co.  (Ala.),  77  So.  3«1. 

If  the  record  proper  does  not  show  a 
substantial  compliance  with  Code  190T.  § 
3971.  justifying  final  judgment  in  case  oi 
default  only  in  certain  cases  without  * 
writ  of  inquiry  to  the  jury  to  ascertain 
the  amount,  the  judgment  must  be  re- 
versed on  appeal.  Ex  parte  Florida 
Nursery,  etc.,  Co.  (Ala.),  77  So.  391. 
§  161J4-  Reference  for  Aasestment 

A  register,  appointed  in  an  action  be- 
tween cotenants  for  an  accounting  for 
limber  cut  and  sold,  to  ascertain  the 
value  of  plaintiff's  interest  therein,  held 
not  warranted  in  estimating  damages 
solely  by  a  comparison  of  the  amount 
cut  and  taken  with  the  amount  admitted 
by  defendant  to  have  been  cut  and  taken 
from  land  in  the  vicinity.  Gulf  Red  Ce- 
dar Co.  V.  Crenshaw,  188  Ala.  606.  65  So. 
1010. 

§    1S4.  Physical  Examination  of  Penoa 
Injured. 

Where,  in  an  action  far  personal  in- 
juries, defendant  did  not  move  for  » 
physical  examination  of  plaintiff's  per- 
son by  physicians  prior  to  the  trial,  and 
plaintiff's  evidence  as  to  his  injuries  dis- 
closed nothing  more  than  had  been  al- 
leged in  the  complaint,  a  motion  tor  such 
examination  made  at  the  trial  was  not 
seasonably  made,  and  its  denial  will  not 
be  disturbed.  Mobile,  etc.,  R.  Co.  k 
Burch,  la  Ala.  App.  421,  68  So.  509,  cited 
in  note  in  Ann.  Gas.  1917D,  3SS. 

§  lH>j.  Reception  of  Evidence  as  to 
Damages. 
In  a  personal  injury  action,  where 
plaintiff's  right  of  recovery  was  fore- 
closed by  a  default  judgment,  in  a  trial 
merely  upon  an  inquiry  as  to  the  antoiuii 
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of  damages,  the  fact  that  defendant  had 
a  rule  in  force  requiring  employees  to 
report  any  injury  was  irrelevant;  al- 
though it  would  be  otherwise  where  the 
inquiry  is  upon  the  question  of  negli- 
gence or  contributory  negligence.  Ten- 
nessee Coal,  etc.,  R.  Co.  v.  King  (Ala.). 
7e  So.  98Z. 

§  105.  Queitioni  for  Jury. 

Conflicting  Evidence.— Where  the  evi- 
dence as  to  actual  damages  was  conflict- 
ing, the  question  as  to  the  amount  is  for 
the  determination  of  the  jury.  Southern 
R.  Co.  V.  Hayes  (Ala.).  73  So.  B45. 

CauK  of  SickncH. — Central,  etc.,  R. 
Co.  V.  Conville,  S  Ala.  App.  S30,  62  So. 
973.    See  the  title  DAMAGES,  §  155,  vol. 

4,  p.   681. 

Amount  of  Damagea  for  Personal  In- 
juries.— The  amount  of  damages  to  be 
awarded  to  plaintiff  for  inconvenience, 
physical  discomfort,  or  illness  arising 
from  the  carrier's  breach  of  contract  to 
carry  is  peculiarly  for  the  jury,  and  the 
jury's  award  will  not  be  disturbed  un- 
less so  excessive  or  so  grossly  inade- 
quate as  to  indicate  passion,  prejudice 
or  corruption.  Central,  etc.,  R.  Co.  v. 
Sanders,  »  Ala.  App.  63S.  64  So.  190. 

Pain  and  suffering,  mutilation,  dis- 
figurement, or  loss  of  an  organ  as  ele- 
ments of  damages  for  permanent  per- 
sonal injuries  are  not  capable  of  exact 
measurement,  and  consequently  are  left 
to  the  jury's  discretion.  Alabama,  etc.. 
R.  Co.  V.  FItnn  (Ala.),  74  So.  246. 

Permanency  of  Injuries. — Whether  the 
plaintiff  was  permanently  injured — i.  e., 
liad  suffered  an  injury  that,  according  to 
every  reasonable,  probability,  would  con- 
tinue throughout  the  remainder  of  his 
life —  was  for  the  jury  under  evidence 
tending  to  show  that  plaintiff  was  leas 
perfect  nine  months  after  the  injury; 
thai  he  complained  of  pain;  that  two  of 
his  ribs  had  been  broken,  etc.  Alabama, 
etc..  R  Co.  V.  Taylor,  l»6  Ala.  37,  71  So. 
676. 

Meunre  of  Loss  of  Profils. — On  evi- 
dence in  an  action  for  damages  for 
breach  of  a  contract  to  extract  ore  from 
defendant's  property  and  deliver  it  at  a 
stipulated  price  per  ton.  held,  that  the 
measure  of  plaintiffs  lost  profits  was  for 


the  jury.     Sloss-Sheffield  Steel,   etc.,  Co. 
V.  Payne,  188  Ala.  341,  64  So.  617. 

Lobs  of  Time.— In  an  action  for  per- 
sonal injuries,  where  it  appeared  that 
until  plaintiff  recovered  or  partially  re- 
covered from  the  injuries  his  business 
was  conducted  by  his  brother,  but  there 
was  no  evidence  that  his  buiness  suffered 
during  his  temporary  absence,  that  is 
cost  him  anything  to  maintain  its  usual 
level  of  earnings,  and  no  evidence  of  the 
value  on  a  wage  basis  of  the  services  he 
might  have  rendered  had  he  not  been 
injured,  it  was  error  to  submit  the  ques- 
tion of  damages  for  loss  of  time.  Bir- 
mingham R.,  etc.,  Co,  f.  Simpson.  190 
Ala.  138,  67  So.  385. 

Punitive  Damages. — Awarding  of  puni- 
tive damages  where  the  law  permits  is 
exclusively  for  the  jury,  Hilley  v.  Cen- 
tral, etc,  R.  Co.,  11  Ala.  App.  605,  66  So. 
883. 

While  the  recovery  and  amount  of 
punitive  damages  rests  in  discretion  of 
jury,  the  rule  is  otherwise  as  to  actual 
damages  in  which  case  the  jury  is  to  be 
governed  by  evidence.  Southern  R.  Co. 
*.  Hayes  (Ala.),  73  So.  »4S. 

In  ?ction  for  trespass  against  board  of 
commissioners  of  roads  and  revenue  of 
county,  question  whether  exemplary 
damages  should  have  been  awarded  held 
for  jury.  Jackson  v.  Bohlin  (Ala.  App.), 
75  So.  697. 

Amount  of  Exemplary  Damages. — Bir- 
mingham  R.,    etc.,  Co.  V.  Coleman,    181 
Ala,  478,  81  So.  890.     See  the  title  DAM- 
AGES, 5  155,  vol.  4,  p.  682. 
3  198.  Instructions. 
§  in. In  General. 

Definition  of  "Show."  —  The  word 
"show,"  in  instructing  a  jury  as  to  the 
damages  which  the  evidence  tends  to 
show,  is  equivalent  to  the  words  "rea- 
sonably satisfy,"  Birmingham  R..  etc, 
Co.  V.  Cohill,  19«  Ala.  378.  72  So.  126. 

In  an  action  for  damages  to  growing 
crops  by  fumes  from  a  fertiliser  factory, 
instructions  that  if  plaintiff  furnished  the 
land,  the  mules,  and  one-half  of  the  fer- 
tilizer, and  the  croppers  furnished  the  la- 
bor and  one-half  of  the  fertilizer,  the 
crops  to  be  divided  between  them 
equally,  plaintiff  could  not  be  awarded 
damages    for    the    one-half    interest    be- 
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longing  to  the  croppers,  were  eroneously 
refused,  since  pUintifF  was  entitled  to 
recover  only  for  her  own  interest  in  the 
crops  grown.  International  Agr.  Corp. 
V.  Burton,  194  Ala.  108,  69  So.  417. 

Required  to  Sualain  All  Damagei  Al- 
Icged.— Birmingham,  etc.,  R.  Co.  v.  Ad- 
kina.  B  Ala.  App.  555,  as  So.  307.  See  the 
title  DAMAGES,  £  137,  vol,  4,  p.  6»2; 
Ex  parte  Birmingham  R..  etc.,  Co..  184 
Ala.  S80,  64  So.  70. 

%  108.  Ncmuiul  or  SnbaUntial  Dam- 
age!. 

Where,  in  tort  for  the  destruction  of 
property,  the  jury  could  award  punitive 
damages,  refusal  to  limit  a  recovery  to 
nominal  damkges  for  want  of  evidence 
of  value  of  the  property  was  proper. 
Bowdoin  V.  Bradley,  11  Ala.  App.  530,  06 
So.  823. 

Discretion  of  Jury. — Birmingham  R., 
etc.,' Co.  V.  Coleman,  181  Ala.  478,  61  So. 
B90,  cited  in  note  in  Ann.  Cas.  1916B, 
388.  See  the  title  DAMAGES,  §  ISB,  vol. 
4.  p.  633. 

§  1S9.  Mode  of  Estimating  Compen* 

satory  Damages  in  Qeneral. 
Mere    failure    of    instruction    that    rea- 
sonable    compensation     was    within     the 
discretion  of  the  jury  to  require  the  jury 


to 
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ror.     Hood,  etc.,  Funiitui 
(Ala.),  76  So.  98S. 

S    1«0,  Mitigation   or   Reduction   o£ 

Damages. 
Overflow    of      Surface    Waters.— King 
Land  Co.  v.  Bowen,  T  Ala.  App.  4«2,  01 
So.  22.     See  the  title  DAMAGES,  g  160, 

vol.   4,   p.   684. 

I  ISl.  Exemplary  Damages. 

Where,  in  an  action  tor  injuries  to  a 
child  struck  by  a  street  car  causing  the 
loss  of  both  feet,  there  was  no  dispute  as 
to  the  fact  and  extent  of  the  injuries,  and 
the  cornplaint  charged  simple  negligence 
and  wantonness,  an  instruction  that 
plaintiff,  if  entitled  to  recover,  was  en- 
titled to  compensatory  damages,  and 
that  the  jury  might  add  exemplary  dam- 
ages as  might  be  deemed  reasonable 
from  the  testimony  as  a  punishment  to 
the  street  railway  company  for  the  in- 
jury, and  that  in  making  the 
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jury  should  consider  the  injuries  in  the 
light  of  their  experience  and  award  such 
compensation  as  in  their  sound  discretion 
considering  the  circumstances  they 
deemed  fair,  properly  limited  the  dim- 
ages.  Sheffield  Co.  v.  Harris,  183  Ala. 
3S7.  61  So,  «8. 

In  an  action  for  damages  for  causing 
a  runaway  by  reckless  driving  of  in  au- 
tomobile, where  no  claim  was  made  for 
punitive  damages,  it  was  not  error  to  re- 
fuse defendant's  requested  charge  refus- 
ing punitive  damages.  Roach  v.  Wright 
195  Ala,  333,  70  So.  271. 
5  m.  Heasure  of  Damages  for  In- 
juries to  the  Person. 
§  isa  (1)  In  General. 

Physical  and  Mental  Suffering  and  Im- 
pairment of  Earning  Capacity.— .\dams 
V.  Crimm,  177  Ala.  279,  58  So.  4M.  See 
the  title  DAMAGES,  £  162  (1),  vol,  4, 
p.  685, 

MAsure  of  Damagei  for  Mental  or 
Phjrsical  Snfferiog  I^ft  to  Discretion  of 
Jury.- In  an  employee's  action  for  in- 
jury, an  oral  charge  that  the  law  fur- 
nished no  measure  of  damages  in  such 
cases,  and  leaving  the  amount  to  the 
jury's  discretion,  was  not  erroneous  at 
to  damages  for  mental  or  physical  pain. 
Alabama,  etc.,  R,  Co.  v.  Flinn  (Ala.).  74 
So.  240. 

All  Elements  Not  Susceptible  of  Bi- 
act  Measurement. — Oral  charge  in  an 
employee's  personal  injury  suit,  leaving 
the  jury  to  award  reasonable  compensa- 
tion for  personal  injuries,  where  all  ele- 
ments were  not  susceptible  of  eiacl 
measurement,  held  not  erroneous.  Ala- 
bama, etc.,  R.  Co.  V.  Flinn  (Ala.),  74  So. 
246. 

Right  to  Recover  Punitive  Damages 
Not  Indicated. — The  giving  of  that  por- 
tion of  the  court's  oral  charge  in  ques- 
tion that  the  amount  of  damages  would 
be  such  a  sum  as,  guided  by  the  evi- 
dence and  the  facts,  the  jury  deem  a  rea- 
sonable compensation  for  the  injury, 
including  pain  and  suffering,  is  not  revers- 
ible error;  there  being  nothing  in  instruc- 
tion to  indicate  right  to  recovery  of 
punitive  damages.  Benoit  Coal  Min.  Co, 
V.  Faught   (Ala.),  77  So.  695. 

Too  wide  a  latitude  in  the  assessment 

:  damages,  in  a  personal  injury  case,  in 
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which  there  is  no  question  of  punitive 
damages,  but  recovery  is  sought  for  lose 
of  time,  decreased  earning'  capacity,  and 
mental  and  physical  pain,  is  g^iven  the 
jury  by  an  instruction,  merely,  that  the 
law  leaves  the  amount  of  recovery,  not 
exceeding  the  amount  sued  for,  to  their 
sound  discretion,  to  be  wisely  and  im- 
partially exercised,  from  the  testimony 
in  the  case.  Alabama,  etc.,  S.  Co.  v. 
Methvin.  9  Ala.  App.  51»,  64  So.   ITS. 

LoH  of  Eye,— In  an  action  tor  dam- 
ages from  the  loss  of  an  eye,  the  court 
charged  that,  if  the  jury  were  reasonably 
satisfied  from  the  evidence  that  plaintiff 
was  permanently  injured  then  he  was 
entitled  to  recover  "such  a  sum  as  the 
evidence  reasonably  satisfies  you  his 
earning  capacity  has  been  decreased,  as 
placed  at  interest  at  B  per  annum  will 
by  taking  a  part  of  the  principal  and  all 
of  the  interest  each  year,  at  the  end  of  hii 
life  expectancy  as  shown  by  the  Ameri- 
can Experience  Tables  of  Mortality  that 
have  been  introduced  in. evidence,  h 
nothing."  Held,  that  this  was  error 
the  rule  that  the  court  was  attempting 
to  state  is  applicable  only  to  cases  i 
death,  and  the  measure  of  damages  for 
permanent  injury  not  resulting  in  death 
is  compensation  for  the  disabling  effect 
of  the  injury,  past  and  prospective,  in 
eluding  damages  for  loss  of  time  and  thi 
incapacity  to  do  as  profitable  labor  as 
before  the  injury,  as  well  as  the  mental 
and  physical  suffering.  Louisville,  etc.. 
R.  Co.  V.  Carter.  19S  Ala.  382,  70  So.  65.1. 

§   lei  (!)   Physical  Suffering  and   Incon- 
venience Resulting  from   Injuries. 

See  ante.  "In  General,"  §  162  (1). 
§  16S  iV/i)  Permanent  Injuries. 

Where  plaintiff  was  before  the  jury  as 
a  witness,  and  there  was  evidence  tend- 
ing to  show  a  decrease  in  his  capacity 
to  work  and  in  his  earning  capacity,  in- 
dicated in  the  reduction  of  wages  re- 
ceived by  him  after  his  injuries,  though 
the  mortality  tables  were  not  offered  in 
evidence,  the  instruction  that,  if  the  jury 
were  reasonably  satisfied  from  the  evi- 
dence that  plaintiff  was  permanently  in- 
jured, aa  alleged,  as  a  proximate  con- 
sequence of  the  negligence  complained 
of,    they    might     award    him    such    sum 


lid  reasonably  compensate  him 
for  such  permanent  injuries,  so  ad- 
vising the  jury  on  the  hypothesis  that 
there  was  evidence  warranting  compen- 
satory   damages    for    permanent    injuries, 

proper.  Alabama,  etc.,  R.  Co.  v. 
Taylor,  196  Ala.  37,  71  So.  ft7«. 

Loss    of  Both  Feet — Bxemplaiy    Dam- 
ages.— Where,    tn    an   action    for  injuries 

child  struck  by  a  street  car  causing 
the  loss  of  both  feet,  there  was  no  dis- 
pute as  to  the  fact  and  extent  of  the  in- 

,  and  the  complaint  charged  sim- 
ple negligence  and  wantonness,  an  in- 
•that  plaintiff,  if  entitled  to 
was  entitled  to  compensatory 
damages,  and  that  the  jury  might  add 
exemplary  damages  as  might  be  deemed 
reasonable  from  the  testimony  as  a  pun- 
ishment to  the  street  railway  company 
for  the  injury,  and  that  in  making  the 
estimate  the  jury  should  consider  the  in- 
juries in  the  Hght  of  their  experience  and 
award  such  compensation  as  in  their 
sound  discretion  considering  the  circum- 
stances they  deemed  fair,  properly  lim- 
ited the  damages.  Sheffield  Co.  v.  Har- 
ris, 163  Ala.  357,  61  So.  88. 

§   1«   (S!^a)   Pntnre   Pain  and  Suffering. 


Instructions  held  ( 
ployee's  personal  injury  case,  which 
sought  to  prevent  recovery  of  damages 
for  loss  of  any  kind  in  the  future,  where 
the  evidence  showed  pain  and  suffering 
and  loss  of  an  eye;  such  damages  not  be- 
ing susceptible  of  exact  measurement, 
Alabama,  etc.,  R.  Co.  v.  Flinn  (Ala.),  74 
So.  246. 

§  161  (3)  Loss  of  Earnings  and  Impair* 
ment  of  Earning  Capacity. 
Where,  in  an  action  against  a  street 
railroad  by  a  passenger  for  personal  in- 
juries, plaintiff  adduced  evidence  tending 
to  show  her  earning  capacity  previous 
to  the  injury,  and  "  her  confinement 
thereafter,  together  with  the  period  of 
attendance  of  a  physician,  while  defend- 
ant adduced  evidence  tending  to  show 
plaintiff  was  not  seriously  injured,  the 
court  was  justified  in  charging  the  jury 
as  to  the  rules  of  law  governing  plain- 
tiff's right  to  recover  for  loss  of  time; 
since  the  weight  and  sufficiency  of  evi- 
dence  is  for  the  jury.     Birmingham   R.. 
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etc.,  Co.  V.  Fruier,  14  Ala.  App.  269,  6S 
So.  9M. 

Ad  instruction  that  plaintiff's  average 
earnings  were  so  much,  and  thai  he  tost 
■o  much  time,  is  not  erroneous  as  au- 
thorizing damages  both  (or  loss  of  time 
and  average  earnings.  Monarch  Livery 
Co.  V.  Luck,  184  Ala.  518,  S3  So.  656. 

Instruction  that  plaintiff  could  not  re- 
cover for  lost  time  held  properly  refused, 
where  damages  for  lost  time  were 
claimed  in  the  complaint,  and  there  was 
evidence  of  lost  time  and  the  value 
thereor.  Birmingham  R.,  etc..  Co.  v. 
Nails,  18B  Ala.  353,  M  So.  5,  cited  in  note 
in  L.  R-  A.  1815F,  486. 
§  IM  (9)  Mental  Suffering. 

See  ante,  "In  General,"  §  162  (1). 
}  ISS.  Heasnre  of  Damages  for  In- 
juries to  Property. 

In  an  action  for  damagei  to  growing 
cropa  by  fumes  from  a  fertilizer  factory, 
instructions  to  find  for  defendant  as  to 
crops  grown  on  a  certain  portion  of  the 
land,  on  the  theory  that  plaintiff  could 
not  recover  for  damages  to  the  crops  of 


tenants  In  common  other  than  herself, 
were  properly  refused,  where  the  evi- 
dence showed  that  plaintiff  individually 
cultivated  some  land  in  such  tract  In- 
ternational Agr.  Corp.  ».  Burton,  194 
Ala.   lOB.   S9   So.   417. 


Contractora      PersonaUr      Performing 

Contract  Wort— In  an  action  for  breach 
of  a  contract  under  which  plaintiffs  were 
to  be  paid  $1  per  thousand  feet  for  cutting 
all  the  timber  on  certain  tracts  of  land, 
it  appeared  that  plaintiffs  did  not  employ 
the  work  done,  but  were  personally  do- 
ing the  work,  that  their  labor  netted 
them  $2  a  day,  and  that  defendant  broke 
the  contract  by  refusing  to  permit  plain- 
tiff's to  continue  to  perform  the  work 
and  thus  use  their  own  labor.  Held,  that 
an  instruction  that,  if  it  would  have  cost 
plaintiffs  the  contract  price  or  more  to 
cut  the  balance  of  the  timber,  their  dam- 
ages would  be  nominal  only,  was  prop- 
erly refused.  Hitt  Lumber  Co.  v.  Mc- 
Cormack.   13  Ala.  App.  453,  68  So.  6B6. 


Dmnger. 


See  post.  HOMICIDE;  WEAPONS. 
As  to  acts  in  emergency,  see  post,  NEGLIGENCE. 


Dangerous  Aninuk. 

See  ante,  ANIMALS. 
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DEAD  BODIES. 

§  3.  Civil  Liabilities  for  Illegal  Acts. 

Cross  References. 
See  the  title  DEAD  BODIES,  vol.  4,  p.  690.  and  references  there  given. 
As  to  damages  for  breach  of  agreement  to  embalm  body,  see  ante,  DAMAGES. 


i  St  CivU  LUbiUties  for  lUegal  Acts. 

RifhtB  of  RcUtiveB.— It  is  well  settled 
law  in  this  state  that  there  is  at  least  a 
qttasi  legal  right  in,  to,  or  concerning 
dead  bodies,  which  the  courts  will  rec- 
ognize   and    protect    by    proper    action. 


Deavora  v.  Southern  Exp.  Co.  (Ala.),  74 
So.  288. 

NccUgent  Transfer  of  Child's  Body. — 
Birmingham  Transfer,  etc.,  Co.  v.  Still 
7  Ala.  App.  556,  61  So.  611.  See  the 
title  DEAD  BODIES,  §  3,  vol.  4,  p.  690. 


Deadly  Wtapon*. 

See  post.  HOMICIDE;  WEAPONS. 

Dealws. 

See  ante.  BROKERS;  post,  FACTORS;  HAWKERS  AND  PEDDLERS. 


DEATR 

n.  Actions  for  Oansinir  Death. 

(A)  Right  of  Action  and  Defenses, 

§     3.  Nature  and  Form  of  Remedy. 

§    4.  What  Law  Governs. 

§    6.  Survival  of  Right  of  Action  of  Person  Injui^d. 

§     8.  Grounds  of  Action. 

§    9.  Nature  of  Act  or  Omission  Causing  Death. 

I  10.  Right  of  Action  of  Person  Injured. 

§  11.  Proximate  Cause  of  E>eath. 

§  12.  Defenses. 

§  13.  In  General. 

§  IS.  Contributory  Negligence  of  Deceased. 

§  19.  Persons  Entitled  to  Sue. 

§  19  (2)   Persona!  Representatives. 

§  19  (4)   Brother  or  Sister. 

(B)  Jurisdiction,  Venue,  and  Limitations. 

§  21.  Jurisdiction  of  Cause  of  Action. 

§  22.  Application  of  General  Statutes  of  Limitations. 

§  23H-  Computation  of  Period  of  Limitations. 

(C)  Pleading  and  Evidence. 

§  24.  Declaration,   Complaint,  or  Petition. 

§  25.  Form  and  Requisites  in  General. 

§  26.  Act  or  Omission  Causing  Death. 

§  29.  Plea  or  Answer. 
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§  i\yi.  Issues,  Proof  and  Variance. 
§  32.  Admissibility  of   Evidence. 

§  33.  In  General. 

§  38,  ExpecUncy  of  Life  of  Deceased  and  His  Health  and 

r*hysical  Condition. 

§  39.  Earning  Capacity  of  Deceased. 

§  40.  ^Character  and  Habits  of  Deceased. 

§  AOyi.  Pecuniary  Condition  of  Deceased. 
§  45.  Weight  and  Sufficiency  of  Evidence. 
§  46.  In  General. 

(D)  Damages,  Forfeiture,  or  Fine. 

§  48.  Compensation   for  Loss  or  Injury  Resulting  from  Death  in 

General. 
§  57.  Exemplary  Damages. 
,  §  58.  Measure  and  Amount  Awarded. 

§  59.  In  General. 

§  60.  Inadequate  Damages. 

§  61.  Excessive   Damages. 

(E)  Trial,  Judgment,  and  Review. 
§  63.  Trial. 

§  64.  Questions  for  Jury. 

§  65.  Instructions. 

§  65  (1)  In  General. 

§  65  (3)   Expectancy  of   Life  of   Deceased  atfd  Beneficiaries. 

§  65  (6)  Measure  and  Amount  Awarded. 

Cross  References. 

See  the  title  DEATH,  vol.  4.  p.  691,  and  references  there  given. 

In  addition,  see  ante,  ABATEMENT  AND  REVIVAL;  APPEAL  AND  ERROR; 
DEAD  BODIES;  post,  EVIDENCE;  LIMITATION  OF  ACTIONS;  MASTER 
AND  SERVANT;  MUNICIPAL  CORPORATIONS;  RAILROADS;  REMOVAL 
OF  CAUSES;  WITNESSES. 

As  to  action  under  homicide  statute  founded  on  and  governed  by  common  law, 
see  ante,  COMMON  LAW.  As  to  employment  of  minor  in  non-dangerous  employ- 
ment as  proximate  cause,  see  post,  MASTER  AND  SERVANT. 


IL  ACTIONS  FOR  CAUSINQ  DEATH. 

(A)    RIGHT    OF    ACTION    AND    DE- 
FENSES. 
S  8.  Nature  and  Form  of  Reroedf. 

Homicide  Statute  Not  Penal.— An  ac- 
tion under  the  homicide  statute  (Code 
ISOT,  §  S4»6),  authorizing  actions  for 
damages  for  any  wrongful  act,  omission, 
or  negligence  causing  the  death  of  an- 
other, is  a  civil,  not  a  penal  or  quasi 
criminal,  action,  though  the  damages  are 
punitive.  Watson  n  Adams,  187  Ala. 
4B0,  &S  So.  523. 

Actions  at  Law— Jury  Trial. — The  fact 


that  the  damages  recoverable  under  Code 
1907,  g  24«6  are  declared  thereby  to  be 
"such  as  the  jury  may  assess"  clearlj 
shows  the  legislative  intent  to  'be  thil 
actions  under  such  section  should  be 
brought  in  a  court  of  law,  where  a  jury 
trial  can  be  demanded  as  of  right,  whidi 
could  not  be  done  in  a  court  of  equiif, 
where  the  submission  of  issues  of  fact 
to  juries  is  discretionary  with  the  chan- 
cellor, and  a  verdict  thereunder  merdj 
advisory.  Dowling  v.  Garner,  19S  AU. 
493,  70  So.  1*0, 
§  4.  Whet  Law  Govems. 
Right  of  Action — Lex  Loci- Larae  c 
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Kershaw  Contracting  Co.,  177  Ala.  «l. 
59  So.  155.  See  the  title  DEATH,  §  *, 
vol.  4,  p.  693. 

LimitationB — Lex  Fori. — Larue  v.  Ker- 
shaw Contracting  Co.,  177  Ala.  441.  59 
So.  155.  See  the  title  DEATH,  §  4,  vol. 
4,  p.  693. 

§  8.  Survival  of  Right  of  Action  of  Per- 
son Injured. 

Death    Merely    Aggravates    Injury.   — 
Larue   v.    Kershaw    Contracting    Co.,    177 
Ala.     441.    59     So.   isa.     See     the     title 
DEATH.  I  6,  vol.  4,  p.  694. 
§  ^  Grounds  of  Action. 

§   9.  Nature    of    Act    or    Omiaaion 

Causing  Death. 

One  who  willfully  or  wantonly  runs 
one  locomotive  against  another  locomo- 
tive with  knowledge  that  the  act  wijl 
prolbably  result  in  the  death  of  a  particu- 
lar peraon  is  guilty,  when  death  ensues. 
of  taking  the  life  of  such  person,  though 
the  act  is  not  necessarily  murder.  Vessel 
tr.  Seahoard,  etc.,  R.  Co.,  132  Ala.  589,  63 
So.  IBO. 

§  10. Right  of  Action  of  Person  In- 
jured. 

Administrator  Has  Right  Deceased 
Would  Have  Had.— Lawrence  v.  Seay. 
179  Ala.  386.  60  So.  937.  See  the  title 
DEATH,  §  10.  vol.  4,  p.  694. 

In  an  action  brought  in  Alabama,  where 
the  injuries,  causing  death,  occurred  in 
Tennessee,  the  court  held  that  Tennessee 
Code,  S§  4025,  4026  and  4029,  relative  to 
death  by  wrongful  act,  did  not  create  a 
new  or  independent  cause  of  action,  but 
merely  continued  such  cause  which  ac- 
crued to  the  injured  person,  so  that  it 
did  not  abate  by  his  death,  but  survived 
to  his  widow,  children  or  personal  repre- 
sentative. The  cause  of  action  was  not 
the  death  of  the  person  injured,  but  the 
breach  of  duty  that  caused  the  injury,  and 
if  death  results  this  is  but  an  aggravation 
of  the  injury.  Larue  v.  Kershaw  Con- 
tracting Co.,  177  Ala.  441,  59  So,  155. 
cited   in   note   in    L.   R.   A.   1915E,   1115. 

Father  Suing  under  Employers'  la- 
bility Act.— Where  a  father  sued  in  his 
individual  capacity  and  not  as  adminis- 
trator for  the   death  of  his  son.  the  ac- 


tion was  necessarily  under  Code  1907,  § 
2435,  and  not  under  Employers'  Liability 
Act,  and  the  father's  right  was  limited 
to  the  rights  of  the  son  had  he  survived. 
Harris  v.  Spencer  Lumber  Co.,  IBS  Ala. 
6*8,  64  So.  557. 
§  11.  Proximate  Cause  of  Death. 

See  post,  MASTER  AND  SERVANT; 
NEGLIGENCE;  RAILROADS, 
g  IS.  Defenses. 
§  13. In  General. 

Construction  of  Swtute.— Code  1907, 
§  24B6.  authorizing  an  action  for  death 
in  cases  where  decedent  could  have  sued 
for  the  wrongful  act  or  negligence  if  it 
had  not  caused  death,  gives  a  cause  of 
action  for  death  caused  by  culpable  act 
or  omission,  provided  decedent,  if  living, 
could  have  sued  (or  th.:  injury  caused 
thereby  and  hence  the  only  question  in 
an  action  under  the  statute  for  death  is 
whether  the  case  stated  and  made  falls 
within  the  statute,  and.  if  so,  whether  the 
liability  may  be  avoided  by  omissions  on 
the  part  of  decedent  or  hy  exonerating 
acts.  Northern  AUhama  K.  Co.  v.  Gutt- 
ery.  1S9  Ala.  604,  66  So.  580. 
§  IS.  — ^  Contributory  Negligence  of 
Deceased. 

Doctrine  Stated.— 5c  oggins  v.  Atlantic, 
etc..  Cement  Co.,  179  Ala.  213,  60  So.  175. 
See  the  title  DEATH.  §  15.  vol.  4,  p.  698. 

Where  a  servant,  because  of  his  own 
negligence,  could  not  maintain  an  action 
for  his  injuries,  his  personal  representa- 
tive could  not.  after  his  death,  maintain 
the  action.  Sloss-ShefBeld  Steel,  etc„ 
Co.  V.  Stapp.  195  Ala.  340.  70  So.  267. 

Under  Federal  Employers'  Liability 
Act. — Where  a  locomotive  engineer  was 
killed  while  operating  his  locomotive 
imprudently,  negligently,  or  contrary,  to 
some  rule  of  the  road  for  his  govern- 
ance, his  representative  was  not  neces- 
sarily barred  from  recovery,  under  the 
federal  Employers'  Liability  Act.  Louis- 
ville, etc.,  R.  Co.  V.  Fleming,  194  Ala.  51, 
6»  So.  125. 

§  19.  Persona  Entitled  to  Sue. 
g  IS   (a)   Personal   Representative. 

Personal  Representative  of  Servant- 
Hull   V.  Wimberley,   etc.,   Hdw.   Co..   178 
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Ala.    53e,  59     So.    56B.      See     the     title 
DEATH,   S   IB   <2).  vol.  *,  p.  698. 

Suit  by  Parent  Bari  Subseqnent  Suit 
aa  Administrator  ttn4er  Employers'  Lia- 
biUty  Act  —  Hull  v.  Wimberley,  etc.. 
Hdw.  Co.,  ITS  Ala.  538,  S9  So.  S6B.  See 
the  title  DEATH,  g  19  <a),  vol.  4,  p.  698. 

"The  federal  act  gives  a  right  oE  aclion 
for  the  unlawful  death  of  an  employee 
to  his  personal  representative:  (1)  For 
the  benefit  of  the  surviving  hu»band 
wife  and  children  of  such  employee;  (2) 
if  no  surviving  wife  or  husband  or 
dren,  then  to  the  parents  of  such 
ployee;  (3)  if  there  are  none  belonging 
to  the  first  or  second  class,  then  for  the 
benefit  of  the  next  kin  'dependent'  upon 
such  employee."  Southern  R.  Co. 
sell,  193  Ala.  440,  «S  So.  336,  cited  in  note 
in  L  R.  A.  19I6E,  159. 
I  IB  (4)  Brother  or  Slater. 

Married  Siater— Federal  Statute, 
Under  the  federal  Employers'  Liability 
Act  April  22,  1908,  c.  146.  39  Sut.  65  (U. 
S.  Comp.  St.  1913.  §9  8657-8665).  giving 
right  of  action  for  wrongful  death  for  the 
benefit  of  the  dependent  next  of  kin,  an 
elder  sister  of  a  deceased  employee, 
ing  as  his  administratrix,  who  was  i 
ried  and  in  comfortable  circumstances. 
and  who  had  boarded  deceased,  in  return 
for  which  he  had  made  monthly  contribu- 
tions for  about  two  years  prior  to  his 
death,  was  not  "dependent"  upon  de- 
ceased, and  could  not  recover.  Southern 
R.  Co'.  V.  Vessell.  192  Ala.  440,  63  So.  336, 
cited  in  note  in  L.  R.  A.  1916E,  1S9. 
(B)     JURISDICTION,    VENUE,    AND 

LIMITATIONS. 
9  tl.  Jturiadiction  of  Cause  of  Action. 

No  Jurisdiction  in    Equity.— See    ante. 
"Nature  and  Form  of  Remedy,"  §  3. 
§  ».  Application  of  Ckneral  Sututes  of 
Linutations. 

Death  in  Another  SUte — Statute  Ap- 
plicable.— Larue  v.  Kershaw  Contracting 
Co..  177  Ala.  441,  5S  So.  155.  See  the 
title  DEATH,  §  22,  vol.  4,  p.  60g. 
§  S3^.  Coroputadon  of  Period  of  Llndta- 
tioni. 

Accrual  of  Cause  of  Action.  —  Where 
the   right  of  action    given    by   statute   is 


not  for  the  death  of  a  person  injured  but 
for  the  breach  of  duty  causing  the  death, 
which  is  a  mere  aggravation  of  the  in- 
jury, the  cause  of  action  accrues,  wittin 
the  statute  of  limitations,  at  the  time  of 
the  injury  and  not  at  the  time  of  death. 
Larue  v.  Kershaw  Contracting  Co.,  m 
Al^.  441,  59  So.  155,  cited  in  note  in  Ana. 
Cas.  1916C,  714. 

(C)  PLEADING  AND  EVIDENCE. 
§  84.  Declaration,  Complaint,  or  PetitiML 
§  U.  — —  Form  and  Requisites  in  Gen- 
eral. 
Averment  of  Representative  Chancter. 
— A  count  in  an  action  for  wrongful 
death  brought  by  deceased's  adminis- 
trator is  defective  when  it  fails  to  aver 
that  plaintiff  sues  as  administrator.  Al- 
verson  v.  Little  Cahaba  Coal  Co.  (Ala.), 

77  So.  547. 

§  M.     '   ■    Act     or     Omiasion     Caniinc 
Death. 

Counts  Held  Not  Demurrable.— Law- 
rence V.  Seay,  179  Ala.  386,  60  So.  937, 
cited  in  note  in  46  L,  R.  A.,  N.  S.,  931 
See  the  title  DEATH.  §  26,  vol.  4,  p.  701. 

Connta  Not  Demurrable  Though  Not 
Sufficiently  Charging  a  Conapiracy.  — 
Lawrence  v.  Seay,  17>  Ala.  386.  60  So. 
937,  cited  in  note  in  46  L,  R.  A.,  N.  S., 
932.  See  the  title  DEATH,  £  26,  vol.  4, 
p.   701. 

Cotmts  Held  Demurrable,  —  Lawrence 
V.  Seay,  179  Ala.  386,  60  So.  937,  cited  in 
note  in  48  L.  R.  A.,  N.  S.,  932.    See  the 
itlc  DEATH,  §  2fl,  vol.  4.  p.  701. 
g  U.  Plea  or  Answer. 

Plea   of   Ne   Unqnes  Administrator.  — 
Miltbra  v.  Sloss-Sheffield  Steel,  etc.,  Co., 
182   Ala.   622,    62  So.    176.     See  the   title 
DEATH,  S  29,  vol.  4,  p.  702. 
§  Zl]/i.  Issues,  Proof  and  Variance. 

Obedience  and  Industry  of  Boy — Pur- 
pose of  Evidence.— In  an  action  for  the 
death  of  a  boy  under  14  on  the  sole 
ground  that  it  had  resulted  proximately 
from  his  employment  in  a  mine  contrary 
Code  1907,  §  1036,  in  which  counts 
and  pleas  raising  questions  as  to  negli- 
gence and  contributory  negligence  were 
afterwards     eliminated,     evidence     while 
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they  remained  in  the  case  that  deceased 
was  earning  $.TS  a  day,  that  he  was  an 
obedient  boy  and  not  given  to  roving  or 
idleness,  was  adniiss>ble  on  the  measure 
of  damages  recoverable  under  the  issues 
so  made.  Sloss-Sheffield  Steel,  etc.,  Co. 
V.  Cole,  191  Ala.  626.  ftS  So.  142. 
S  SS.  Admiiaibilitr  of  Evidence. 

9  S3. In  Genera]. 

Phyiiciane'  TeBtinionjr  —  Nature  and 
Cauie  of  Death.— See  post,  EVIDENCE. 
Surrounding  Circumttances  as  Bearing 
on  Self -Defense. — In  damage  action  for 
homicide,  evidence  describing  physical 
surroundings,  etc.,  held  admissible,  where 
defendant  pleaded  self-defense,  Kuy- 
kendall  v.  Edmondson  (Ala.),  77  So.  24. 
Sores  on  Hule  to  Show  Direction  and 
Range  of  BuUets.— In  damage  action  for 
homicide,  evidence  that  witness  noticed 
places  resembling  sores  on  mule  driven 
by  deceased  held  admissible  to  show  di- 
rection and  range  of  bullets  from  de- 
fendant's gun,  etc.  Kuykendall  v.  Ed- 
mondson (Ala.),  77  So.  24. 

Hostile  Conduct  and  Declarations  of 
Deceassd. — In  damage  action  for  homi- 
cide, excluding  testimony  of  deceased's 
conduct  and  declarations  tending  to  show 
hostility  toward  defendant  was  errone- 
ous; the  defendant  having  pleaded  self- 
defense.  Kuykendall  v.  Edmondson 
(Ab.),  77  So.  24. 

Same^Necesslty  of  Reference  to  De- 
fendant.— In  damage  action  for  homicide, 
testimony  regarding  hostile  statements 
made  by  deceased  were  properly  excluded, 
where  their  reference  to  defendant  was 
not  shown.  Kuykendall  v.  Edmondson 
(Ala.),  77  So.  24. 

Reconciliation  Sought  bjr  Deceased.  — 
Where  defendant  pleaded  self-defense 
plaintiff  may  show  that  deceased  sought 
a  reconciliation  with  defendant  Kuy- 
kendall V.  Edmondson  (Ala.),  77  So.  24. 
Previous  DifficnltieB  to  Show  Parties' 
State  of  Hind. — In  daniage  action  for 
homicide,  testimony  of  previous  difficul- 
ties is  admissible  only  as  tending  to  dis- 
close state  of  minds  of  parties  when  fatal 
difficulty  arose.  Kuykendall  v.  Edmond- 
son (Ala.),  77  So.  24, 
Same — Details  of  Difficulties. — In  dam- 
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age  action  for  homicide,  evidence  that 
deceased  had  previously  injured  defend- 
ant's eye  can  not  be  supported  by  expert 
testimony  that  blow  of  kind  described 
would  have  resulted  in  such  injury  with- 
out offending  rule  against  inquiring  in- 
to details  of  previous  difficulties.  Kuy- 
kendall V.   Edmondson   (Ala.),  77  So.  24. 

Defendant's  Attempts  to  Avoid  Diffi- 
cult)'—Self-Serving  Declarations.  —  See 
post,   EVIDENCE. 

Death  in  Collision— Conduct  of  Other 
Drivers.  —  In  an  action  for  wrongful 
death,  under  the  homicide  statute  (Code, 
§  2486),  where  the  death  is  alleged  to 
have  been  caused  by  a  collision  between 
defendant's  automobile  and  a  motorcycle, 
(he  conduct  of  drivers  of  motorcycles 
with  one  of  whom  deceased  was  riding 
may  be  taken  into  consideration  in  de- 
termining the  character  of  the  offense, 
and  assessing  the  punishment  by  way  of 
damages.  Karpeles  v.  City  Ice  Delivery 
Co.  (Ala.).  73  So.  642. 
§  as.  ^^  Expectancy  of  Life  of  Deceased 
and  His  Health  and  Physical  Condi< 

Age  and  Expectancy. — In  an  action  un- 
der the  federal  Employers'  Liability  Act 
for  pecuniary  loss  of  parents  of  deceased 
servant,  evidence  of  the  age  and  probable 
duration  of  life  was  admissible  as  show- 
ing damages.  Louisville,  etc.,  R.  Co.  v. 
Fleming.  194  Ala.  51,  69  So.  12S.  See 
also,  Citizens'  Light,  etc.,  Co.  v.  Lee,  182 
Ala.  561,  62  So.   199. 

Health.— In  an  action  under  the  federal 
Employers'  Liability  Act  for  pecuniary 
loss  of  parents  of  deceased  servant,  evi- 
dence of  health  of  deceased  was  admis- 
sible. Louisville,  etc.,  R.  Co.  v.  Fleming, 
194  Ala,  51.  69  So.  125. 
§  38. Earning  Capacity  of  Deceased. 

In  an  action  under  the  federal  Employ- 
ers' Liability  Act  for  pecuniary  loss  of 
parents  of  deceased  servant,  evidence  of 
earnings  of  deceased  was  admissible. 
Louisville,  etc.,  R.  Co.  v,  Fleming,  194 
Ala.  51,  69  So.  125. 

§  40,  Character  and  Habits  of  De. 

ceased. 

Industry  of  Servant. — In  an  action  un- 
der the  federal  Employers'  Liability  Act 
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for  pecuniary  loss  of  parents  of  deceased 
servant,  evidence  of  the  character,  skill, 
intelligence  and  habits  of  industry  of  the 
deceased  was  admissible.  Louisville,  etc., 
R.  Co.  V.  Fleming.  184  Ala.  51,  8»  So.  125. 
Obedience  and  Induitry  of  Hinor.  — 
See   ante,   "Issues,   Proof  and   Variance," 

5  31/,, 

Action  under  Employers'  Liability  Act. 
—In  an  action  by  a  personal  representa- 
tive under  the  Employers'  Liability  Act 
(Code  1907,  5  3912)  for  wrongful  death 
of  his  intestate,  evidence  as  to  the  age, 
habits,  etc.,  of  intestate  was  admissible 
on  the  question  of  damages.  Citizens' 
Light,  etc.,   Co.  v.   Lee.   IBS  Ala.  961,  63 

So.    199. 

§  tO^.  Pecuniary  Condition  of  Deceased. 

In  an  action  under  the  federal  Employ- 
ers' Liability  Act  for  pecuniary  loss  of 
parents  of  deceased  servant,  evidence  of 
means  of  deceased  and  his  future  expec- 
tations was  admissible,  Louisville,  etc., 
R.  Co.  I',  Fleming,  194  Ala.  "l,  69  So.  125. 
§  4S.  Weisfat  and  Sufficiency  of  Evidence. 
§  M. In  General. 

Wantonneu  —  Inference  from  Facu 
and  Circunutancei. — Wantonness  in  an 
action  for  damages  for  death  must  gen- 
erally be  inferred  from  proof  of  other 
facts,  and  from  all  the  attending  circum- 
stances, not  being  susceptible  of  direct 
proof.  Mobile  Elect.  Co.  t:  Fritz  (Ala.), 
77  So,  235. 

(D)     DAMAGES,    FORFEITURE.    OR 

FINE, 
g  M.   Compeniation   for   Loas  or   Injury 
Resulting  from  Death  in  General. 

Under  the  homicide  statute  (Code  1907, 
§  2486).  enabling  a  personal  representa- 
tive to  maintain  an  action  for  the  wrong- 
ful death  of  his  intestate,  where,  if  such 
act  had  not  caused  death,  the  intestate 
could  have  maintained  an  action,  the 
damages  recoverable  are  punitive  only. 
Citizens'  Light,  etc.,  Co.  v.  Lee,  182  Ala. 
S61.  62  So.  199. 

Under  the  Employers'  Liability  Act 
(Code  1907,  g  3912),  enabling  a  personal 
representative  to  sue  for  injury  to  a 
servant   resulting   in    death,   the    damages 


recoverable  are  compensatory  only,  and 
^ot    punitive.     Gtizens'    Light,   etc.,  Co. 
V.  Lee,  182  Ala.  561,  62  So.  199. 
§  97.  Exemplary  Damages. 

Homicide  Statute— Punitive  Damaget. 
—Citizens'  Light,  etc.,  Co,  v.  Lee,  IBS 
Ala.  561.  62  So.  199.  See  the  title 
DEATH,  S  57,  vol,  4,  p.  708. 

In  an  action  under  the  homicide  statate 
(Code  1907,  I  2486).  punitive  damages 
and  not  compensatory  damages  are  re- 
coverable. Curnwell  Coat  Co.  v.  Setter, 
l»l  Ala,  398.  67  So.  604. 

The  damages  recoverable  under  Code 
1907,  S  2*S6,  giving  right  of  action  for 
wrongful  death,  are  punitive  and  not 
compensatory.  Dowling  v.  Garner.  19S 
Ala.  493,  70  So.  190. 

In  action  for  wrongful  death  brought 
under  the  homicide  statute  (Code,  g  2486). 
damages  are  punitive  to  prevent  homi- 
cide. Karpeles  v.  City  Ice  Delivery  Co. 
(Ala.).  73  So.  642. 

Same — Negligence  or  Wantonness.  — 
The  damages  recoverable  under  the  hom- 
icide statute  (Code  1907,  §  2486).  .lulhorii- 
ing  actions  by  an  administrator  for  death 
of  a  minor  child  and  a  recovery  of  such 
damages  as  the  jury  may  assess,  are  pun- 
itive, whether  the  wrongful  act  or  omis- 
sion complained  of  as  causing  the  death 
was  simple  negligence  or  was  wanton 
and  willful,  but  the  jury  in  Bxing  the 
amount  of  the  damages  may  consider 
whether  the  wrongful  act  was  wanton 
and  willful  or  merely  a  negligent  one. 
Jones  V.  Birmingham  R..  etc..  Co..  12  Ala. 
App.  474,  67  So.  «01,  cited  in  note  in  Ann. 
Cas.  1916B,  53B. 

Same — Action  by  Parent.— In  an  action 
to  recover  for  death  of  deceased,  brought 
under  the  homicide  statute  (Code  1907,  S 
2485),  authorizing  the  parent  to  sue  for 
the  death  of  the  child,  recovery  is  puni- 
tive only.  Renfroe  v.  Collins  &  Co. 
(Ala.).  78  So.  395. 

Recovery  Erroneously  Limited  to  Com- 
pensatory Damages.— Louisville,  etc.,  R. 
Co.  V.  Bogue,  177  Ala.  349,  98  So.  392. 
See  the  title  DEATH,  g  57,  vol.  4.  p.  709. 

Employers'  LiabiUty  Act— Coropensa- 
tory  Damages.- Citizens'  Light,  etc,  Co. 
i:  Lee.  182  Ala.  561,  62  So.  199.  See  the 
title   DEATH,  §  97.  vol.  4,  p,  709.     See 
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also,  Southern  Iron,  etc.,  Co.  v.  Boston, 
190  Ala.  30,  66  So.  «84. 
$  5S.  Ueasure  and  Amount  Awarded 
\  99. In  GenenL 

Action  for  Demtb  of  Servants— Louis- 
ville, etc..  R.  Co.  V.  Morris,  179  Ala.  239, 
60  So.  933,  cited  in  notes  in  L-  R.  A. 
IBHF,  373,  374.  See  the  title  DEATH,  % 
S9,  vol.  *.  V-  '!»■ 

Net  Earning  of  Deceased  daring  His 
Expectancy. — In  an  action  for  the  death 
of  a  servant,  brought  under  the  Employ- 
ers' Liability  Act,  the  measure  of  com- 
pensatory damages  recoverable  is  such 
sum  as.  being  put  at  interest  will  each 
year  by  taking  the  interest  and  a  portion 
of  the  principal  equal  the  amount  of  the 
net  earnings  of  deceased;  the  portion  of 
the  principal  taken  being  such  that  it  will 
all  be  exhausted  at  the  termination  of 
the  expectancy  of  deceased's  lite.  South- 
ern Iron,  etc.,  Co.  -v.  Boston,  190  Ala.  30, 
K  So.  «B4. 

In  an  administrator's  action  under  the 
federal  En-ployers'  Liability  Act  to  re- 
cover pecuniary  loss  occasioned  the  par- 
ents of  a  servant  by  his  death,  the 
measure  of  damages  was  the  present  worth 
of  the  amount  which  it  was  reasonably 
probable  the  deceased  would  have  con- 
tributed to  the  support  of  his  parents  dur- 
ing their  expectancy  of  life  in  proportion 
to  his  contributions  at  his  death,  not  ex- 
ceeding his  expectancy.  Louisville,  etc.. 
R,  Co.  V.  Fleming,  194  Ala.  51,  69  So.  125. 
5  60.  Inadequate  Damages. 

Verdict  Hot  Inadequate.  —  A  verdict 
for  $500  for  the  death  of  a  minor  child 
killed  by  ibeing  run  over  by  a  street  car 
operated  by  defendant's  motorman  was 
not  inadequate  where  there  was  no  evi- 
dence of  wanton  injury  or  recklessness 
by  the  motorman,  the  action  being  to  re- 
cover punitive  damages  under  Code  1907, 
I  34g6.  Jones  v.  Birmingham,  R.,  etc., 
Cj>..  12  Ala.  App.  474,  67  So.  aoi,  cited  in 
note  in  Ann.  Cas.  laiflB,  4ft7. 
§  61. Exceuive  Damages. 

Verdict!  Not  Excessive.  —  Louisville, 
etc.,  R.  Co.  V.  Morris,  179  Ala.  239,  60  So. 
933,  cited  in  notes  in  L.  B.  A.  19ieC,  835, 
839;  Ann.  Cas.  19I5C,  4S1.  See  the  title 
DEATH,  I  61.  vol.  4,  p.  711. 


,TH  863 

Under  homicide  statute  (Code  1B96,  § 
27),  damages  recoverable  for  wrongful 
death  are  punitive  and  such  "as  the  jury 
may  assess,"  and  a  verdict  thereunder  of 
$16,000,  for  death  of  one  Icilled  on  de- 
fendant's track  is  not  so  excessive  as  to 
indicate  bias,  prejudice,  passion,  or  other 
improper  motive.  Central,  etc.,  R.  Co. 
V.  Ellison  (Ala.),  75  So.  159. 

A  verdict  of  $17,500  for  death  held  not 
so  large  as  to  show  prejudice  or  passion, 
where  deceased  was  killed  by  a  live  wire 
lying  in  the  street.  Mobile  Elect.  Co.  v. 
Fritz  (Ala.).  77  So.  235. 

(E)    TRIAL.    JUDGMENT,    AND    RE- 
VIEW. 
g  63.  Trial. 
§  a*. Qiuttions  for  Jury. 

Negligence  of  Defendant's  Employees. 
— In  an  administrator's  action  under  the 
federal  Employers'  Liability  Act  for 
death  of  a  locomotive  engineer,  whether 
defendant's  servants  were  negligent  in 
leaving  an  engine  on  a  crossover,  so  near 
the  track  on  which  deceased  was  running 
that  his  engine  struck  it,  was  a  fact  for 
the  jury.  Louisville,  etc..  R.  Co.  v.  Flem- 
ing, 194  Ala.  SI,  69  So.  1*5. 

Reduction  of  Damages  for  Contribu- 
tory  Negligence— Federal  Statute.  —  In 
an  action  under  the  federal  Employers' 
Liability  Act  for  death  of  a  locomotive 
engineer,  the  extent  to  which  deceased's 
contributory  negligence,  if  it  had  existed 
should  reduce  his  administrator's  recov- 
ery, was  a  question  of  fad  for  the  jury. 
Louisville,  etc.,  R.  Co.  v.  Fleming,  194  Ala. 

51,   69   So.    13S. 

Killing  by  Design  or  in  Self-Defenge. — 
In  damage  action  for  homicide,  evidence 
that  defendant,  while  st.inding  on  his 
porch,  shot  deceased,  who  was  unarmed 
and  driving  past  on  road,  etc..  held  to 
make  question  whether  defendant  acted 
upon  a  previously  formed  unlawful  de- 
sign without  hostile  demonstration  by  de- 
ceased one  tor  jury,  Kuykendall  v.  Ed- 
mondson  (Ala.).  77  So.  24. 

Defendant  may  act  in  self-defense  upon 
reasonable  appearances,  and  is  not  re- 
quired, as  a  matter  of  law,  to  await 
deceased's  actual   drawing   of  a  weapon. 
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Kiiykendall     v.     Edmondson     (Ala.)>     '''' 
So.  34. 

§  80. Initnictioni. 

§  65  (1)  In  CknenL 

See  post.  TRIAL. 

Wanton  or  Wilful  Wtong— Initruc- 
tions  Not  Misleading.— Vessel  v.  Sea- 
board, etc.,  R.  Co..  182  Ala.  589,  62  So. 
180.  See  the  title  DEATH,  g  «5  (J),  vol. 
4,  pp.  712,  713. 

Self-Defenae — Reaionable  Aj^aruice 
of  Danger. — In  damage  action  for  homi- 
cide, an  instruction  that  defendant  was 
not  justified  in  shooting  unless  deceased 
drew  or  handled  his  pistol  so  as  to  create 
a  belief  of  danger,  etc.,  held  erroneous, 
since  defendant  might  act  upon  reason- 
able appearances  without  awaiting  actual 
drawing  of  weapon.  Kuykendall  v.  Ed- 
inondson  (Ala.).  77  So.  34. 
}  U  <S)  Expectancy  oE  Life  of  Deceased 
and  Beneficiaries. 

In  an  administrator'*  action  under  the 
federal    Employers'    Liability  Act  to    re- 


cover pecuniary  loss  to  parents  tlmuih 
the  death  of  a  servant  an  instructiaii  od 
the  measure  of  damages  that  it  wu  lite 
present  worth  of  the  amount  which  il 
was  reasonably  probable  deceased  vM 
have  contributed  to  the  support  of  bii 
parents  during  the  "whole"  exptctancj' 
of  life,  in  proportion  to  the  amouDt  be 
was  contributing  at  his  death,  not  a- 
ceeding  his  expectancy  of  life,  was  ml 
improper  because  the  word  "wholt"  m 
substituted  for  "latter's"  in  the  accepted 
statement  of  the  rule.  Louisville,  etc, 
R.  Co.  V.  Fleming,  194  Ala.  51.  69  So,  IM. 
9  W  (e)  Bfeaoure  and  Amount  Awirdcd. 
Nominal  Damages.— In  an  action  lot 
the  death  of  a  child  struck  by  a  train,  a 
requested  instruction  that  if  the  evidcnct 
showed  that  plaintiff  was  entitled  to  ^^ 
cover,  and  that  a  small  sum  or  "nomiDil 
damages"  would  be  sufficient  punishmtiit 
for  defendant,  the  jury  should  so  finil 
held  properly  refused  as  faulty  in  refer- 
ence to  "nominal  damages."  Illiooii 
Cent.  R  Co.  f.  Robinson,  189  Ala.  313, 
06  So.  SIB. 


Debt,  Action  of. 

See  the  title  DEBT,  ACTION  OF,  vol.  4.  p.  716,  and  references  there  given. 


Deceit. 

See  post,  FALSE  PRETENSES;  FRAUD. 


Dedsion. 

See  ante.  APPEAL  AND  ERROR;  COURTS;  CRIMINAL  LAW;  post.  EQUITY; 
JUDGMENT;  REFERENCE;  TRIAL. 

DecUimtion. 

As  to  declaration  in  evidence,  see  post,  EVIDENCE.     As  to  declaration  in  pleadini. 
see  post,  PLEADING. 
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DEDICATION. 

I.  Nature  and  BequialteB. 

§     3.  Purpose  of  Dedication. 

§    4i  Public  and  Charitable  Uses  in  General. 

§    9J4.  Acts  Constituting  Dedication  in  General. 

§  10.  Recitals  or  Description  in  Conveyances  or  Contracts. 

§  11.  Designation  in  Maps  or  Plats,  and  Sale  of  Lois. 

§  12.  Abandonment  to  or  Acquiescence  in  Public  Use. 

§  17.  Acceptance. 

§  19.  Necessity. 

§  22.  User  by  Public. 

§  25,  Evidence. 

§^  28.  Weight  and  Sufficiency, 

n.  Operation  and  Effect.  « 

§  33.  Title  or  Right  Acquired. 

§  34.  In  General. 

§  35J^.  Use  of  Property. 

§  35>^a.  Rights  and  Liabilities  as  to  Control  and  Care  of  Property. 

Cross  References. 
See  the  title  DEDICATION,  vol.  4,  p.  721.  and  references  there  given. 
I.  NATURE  AND  REQUISITES. 
S  S.  PnrpoBC  of  Dedication. 

!  4.  Public  and  Chariuble  Utea  in 

GcneraL 
Private  Risht  of  Way. — Dedication  can 
properly  be  made  only  to  the  public,  and 
a  private  right  of  way  can  not  be  created 
by  dedication.  Hill  v.  Wing,  1»3  Ala.  313, 
69  So.  «5. 


S  ti^-  Acts  Conititutins  Dedication  in 
General. 

Irrevocable  Propertr  Right— License  to 
Uie. — For  an  act  to  constitute  a  dedica- 
tion, it  must  confer  some  property  right 
on  the  public  which  the  grantor  can  not 
revoke,  and,  where  the  grantor  merely 
gave  the  public  a  temporary  right  to  use 
a  private  way.  there  was  no  dedication 
and  members  of  the  public  had  only  a 
license  to  use  the  way.  Norton  v.  State, 
U  Ala.  App.  216,  85  So.  689. 

Verbally  or  in  Writing  —  Single  or 
Series  of  Acts.— Road  may  be  effectual!; 
dedicated  to  public  use  either  verbally  or 
in  writing,  by  a  single  act  or  series  of 
acta,  if  clear  and  unequivocal  as  indicat- 
)  a  single 'and  un- 


equivocal declaration,  by  the  owner  may 
■be  sufficient.  Trammell  v.  Bradford 
(Ala.),  73  So.  894. 


g  10. Recitals  or  Description  in  Con- 

.    veysnces  or  Contracts. 

Gram  of  Perpetual  Use  of  Lane.  — 
Grant  to  lot  purchaser  of  perpetual  right 
of  use  in  lane  on  grantor's  land  between 
lot  and  remainder  of  grantor's  property, 
which  lane  had  been  devoted  to  grantor's 
private  use,  was  not  dedication  making 
it  public,  as  where  lands  are  platted  into 
streets,  etc.  Thomas  v.  Vanderslice 
(Ala.),  77  So.  367. 

§  11.  Designation  in  Maps  or  Plats, 

and  Sale  of  Lots. 
Sale  of  Lota  by  Reference  to  Plat  or 
Hap. — iBoth  at  the  present  time  and 
prior  to  Act  Feb.  26,  1889  (Code  18*6, 
§  3899  et  seq.),  an  owner,  making  «  plat 
of  land  with  spaces  indicating  roads  or 
streets  and  selling  lots  with  reference 
thereto,  held  to  dedicate  them  to  the  pub- 
lic, leaving  them  to  be  opened  by  the 
proper  local  authorities  as  streets  or 
roads  when  the  public  interest  requires 
and  such  dedication   is   irrevocable,  save 


S6S 


Diomzeaov  Google 


866  Dedi 

by  legtiUtive  authority.  Rudolph  v. 
BirminKham,  188  Ala.  SSO,  es  So.  1006, 
cited  in  no(e  in  Ann.  Cas.  IQITA,  1110, 
1111. 

Where  an  owner  lays  out  his  land  into 
■treets  and  lots,  a  sale  of  the  lots  with 
reference  to  the  map  is  an  irrevocabli 
dedication  of  the  streets  to  the  purchas 
ers,  vesting  in  them  and  their  successors 
the  ultimate  fee  to  the  center  of  the 
street,  unless  such  fee  is  reserved,  and 
divests  the  owner  of  any  right  to  prevent 
the  use  or  impose  an  additional  servitude. 
South,  etc.:  R!  Co.  v.  Davis,  189  Ala.  193, 
M  So.  600,  cited  in  note  tn  Ann.  Cas. 
1817A,  IJIO. 

{  It.  Abandonment  to  oft  Acquiei 

cence  in  Pid>lic  Uie. 

Time  Reqoiaite.  —  Smith  f.  Southern 
Iron,  etc..  Co.,  183  Ala.  482,  62  So.  766. 
See  the  title  DEDICATION,  §  12  (2), 
vol.  i.  p.  726. 
{  17.  Acceptance. 
{  1>. Neceiiiir. 

Highway.  —  Dedication  of  highway 
must  be  accepted  by  public.  Trammelt 
V.  Bradford  (Ala.),  73  So.  884. 

Street, — An  owner  of  land  could  not 
impose  his  dedication  of  a  street  upon  the 
public  by  platting  the  territory  and  dis- 
posing of  lots  according  to  the  plat,  there 
being  no  acceptance  by  the  public.  Ivey 
v.  Birmingham.  190  Ala.  196.  67  So.  506. 
9  tS.  Uaer  by  Public. 

Acceptance  through  Hunicipal  Officers. 
— Dedication  of  land  as  public  road  is 
completed  by  acceptance  by  public, 
through  public  user,  and  road  need  not 
be  accepted  by  public  through  its  muni- 
cipal officers.  Trammel  1  v.  Bradford 
(AU.),  73  So.  8M. 

Length  of  Time.— AccepUnce  of  the 
dedication  of  a  street  by  platting  may  be 
shown  by  long-continued  user  by  the  un- 
organiied  public  as  of  a  right,  and  the 
lentrth  of  time  of  such  user,  from  which 
an  acceptance  may  be  implied,  does  not 
depend  on  the  law  governing  prescription 
but  is  controlled  entirely  by  circum- 
stances of  each  case;  the  main  question 
being  whether  the  public  convenience 
would  be  materially  aSectcd  by  a  denial 
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of  the  enjoyment.     Ivey  v.  Birmiaghani, 
190  Ala.  196,  67  So.  506. 

Formal  acts  are  not  necessary  to  show 
acceptance  of  dedication  of  highwiy, 
which  may  be  effectually  shown  by  gen- 
eral user,  which  need  not  be  for  any  pu- 
licular  length  of  time,  but  only  loDg 
enough  to  show  that  public  are  actiofr  o° 
theory  of  public  right  resulting  from  ded- 
icatory act  of  owner.  Tranimell  v.  Brad- 
ford (Ala.),  73  So.  894. 
§  IS.  Evidence. 
9  M. Weight  and  Sufficiency. 

In  a  suit  by  a  city  to  compel  the  rt- 
moval  of  obstructions  from  a  street. 
formerly  a  country  road,  evidcDCe  held 
to  show  a  dedication  of  such  road  as  it 
then  existed,  prior  to  the  erection  of  such 
obstructions  by  the  then  owner  of  the 
land.  Rudolph  v.  Birmingham,  188  Ala. 
620,  65  So.  1006. 

II.  OPERATION  AND  BPFBCT. 
§  SS.  Title  or  Right  Acquired. 

§  *•. In  General. 

Fee  in  Abutting  Owner.  —  Cloverdilc 
Home  V.  Cloverdale,  l«2  Ala.  tit,  U 
So.  712,  See  the  title  DEDICATION,  S 
-14.  vol.  4,  p.  732. 
§  ti%.  Use  oE  Propertr. 
Change  of  Uae.— Public  highway  can 
)t  be  used  in  manner  foreign  to  dedi- 
cation, and  any  encroachment  thereon, 
se  thereof  inconsistent  with  such  por- 
pose,  constitutes  enjoin  able  nuisance  and 
the  obstruction  or  encroachment  nwy 
ist  in  anything  which  renders  th( 
highway  less  commodious,  as  by  plovnng 
sowing  it  in  grain,  accompanied  with 
threats  of  prosecution  to  those  who 
travel  over  it.  Troy  t:  Watkins  (All.), 
78  So.  50, 

g  3SH>-  Rights  and  Liabilities  u  to  Coa- 
trol  and  Care  of  Property. 
Abutting  Owners— Enjoining  City  fron 
Converting  Street  into  Cemetery.  —  An 
owner  abutting  on  street,  whose  property 
as   bounded   on   other   sides     by    otbci 
:reets,    could    maintain    bill     to    enjoin 
city  from  converting  street  or  part  there- 
of into  public  cemetery,    Troy  v.  WatkiDS 
(Ala.),  78  So.  50, 
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I.    REQUISITES    AND    VALIDITY. 

tA)  NATURE  AND  ESSENTIALS  OF 

CONVEYANCES  IN  GENERAL. 
§  1^.  Nature  and  Reqnisitea  of  Convey- 
ance in  OcneraL 

A  "deed"  is  but  an  exetuted  contract 
of  sale.     Blackmon  v.  Quennelle,  189  Ala. 
630.    66    So.    MS. 
§  S.  Title  or  Intereit  of  Grantor. 

No  title  passed  by  conveyance,  where 
the  grantor  at  the  time  had  no  title,  ei- 
ther legal   or  equitable.     Nolen   v.  Pow- 
ell (Ala.),  S4  So.  586. 
§  9i^.  Partiet. 

Where  land  was  conveyed  to  a  wife  and 
her  children  jointly,  a  deed  by  the  hus- 
band, executed  after  her  death,  purporting 
to  be  a  deed  of  the  children,  but  executed 
by  him  without  authority  in  the  names 
of  the  children,  was  void  a:;  a  the  chil- 
dren, and  when  not  recorded  it  did  not 
give  the  children  constructive  notice  of 
its  existence.     Hays  v.   Dillard,   ITfl   Ala. 

109,    37    So.    «B5. 

§  7.  Cotuideration. 
§  9.  —~  Sufficiency. 

In  courts  of  law.  a  "volunT^ry  deed" 
is  one  which  is  given  without  any  valu- 
able consideration  as  that  term  is  de- 
fined by  law,  which  must  be  substantial 
as  opposed  to  nominal  merely.  London 
V.  Anderson  Brass  Works,  197  Ala.  16,  72 
So.  359. 

The  deed  of  a  stockholder  and  direct- 
or of  a  bank.  who.  when  informed  by  I 
the  bank  inspector  that  the  bank  must 
tiave  greater  assets  or  suspend  business, 
conveyed  his  land  to  the  bank,  was  based 
on  sufficient  consideration,  and  he  could 
not  thereafter  recover  the  land,  or  its 
value,  upon  the  allegations  that  the  presi- 
dent of  the  ibank  agreed  that,  when  the 
bank  had  sufficient  assets,  it  would  in  turn 
make  a  deed  of  the  land  back  to  the 
stockholder.  Edwards  v.  Alabama  Pen- 
ny-Prudential Sav.  Bank  (Ala.),  78  So. 
285. 
§  10^.  Failure  of  Consideration. 

A  conveyance  can  not  be  canceled  be- 
cause the  consideration  for  the  convey- 
ance had  not  been  paid.  Sellers  v. 
Knight,  139   Ala.  96,  64  So.   329. 
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(B)  FORM  AND  CONTENTS  OF  IN- 
STRUMENTS. 
§   IB.    Detigiution    and    Deacriptioii   oE 

Parties. 
§  1«. In  General. 

A  deed  is  void  as  a  conveyance  of  the 
interest  of  B.,  who,  with  others,  signed 
and  acknowledged  it;  the  body  of  the 
deed  reciting  it  to  be  the  deed  of  the  oth- 
eis  i.nd  making  no  mention  of  hiu-. 
Swindall  V.  Ford,  184  .Ala.  137,  63  So. 
6S1,  cited  in  notes  in  Ann.  Cas.  iSisB, 
531;  L.  R.  A.  19I9D,  197, 

All  Signers  Grantors.  —  Bowles  v. 
Lowery,  181  Ala.  603,  62  So.  107,  cited 
in  notes  in  L.  R.  A.  1915D,  197;  \m. 
Cas.  1916E,  523.  See  the  title  DEEDS, 
9  18,  vol.  4,  p.  7*6. 
§  M.  Description  of  Property. 

§  tU.  Certainty  in  General. 

§  U  (1)  In  General. 

A  deed  at  a  judicial  sale,  which  faili 
to  describe  the  land  by  govenunent  nim- 
bera,  is  not  (or  that  reason  alone  inad- 
missible as  evidence  of  the  property  con- 
veyed. Burnett  v.  Roman,  193  -Ma.  18B, 
68   So.   W3, 

Where  a  deed  conveyed  land  by  nnm- 
ben  without  deeigtuting  county  or  atite, 
the  grantor  owning  lands  in  Jefferson 
county,  Ala.,  described  by  such  numbers, 
and  not  owning  other  lands  so  described, 
the  identification  was  sufficient  for  the  va- 
lidity of  the  conveyance  of  the  Jefferson 
county  lands.  Jenkins  v.  Woodward 
Iron  Co,.  19*  Ala.  371,  69  So.  646. 

Uncertainty  of  Description.  —  Where 
description  specilied  in  a  deed  involved  a 
geometrical  proposition  which  could  be 
satisfied  by  an  almost  indefinite  number 
of  figures,  the  deed  was  void  for  uncer- 
tainty of  description.  Wilson  f.  Catl- 
ing, 188  Ala.  543,  66  So.   las. 

A  deed  described  the  property  to  be 
conveyed  as  25  acres  more  or  less  in 
fractional  sections  21  and  32,  township 
19.  range  18,  Elmore  county,  .\la,,  on  the 
west  side  of  the  Coosa  river,  bounded 
on  the  south  by  Cohn  &  Goldberg,  on 
the  north  by  lands  owned  by  the  State 
of  Alabama,  on  the  west  by  the  under- 
signed, the  west  line  to  be  established 
by  survey,  bounded  on   the   east  by  ihf 
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Coosa  river.  Held,  that  since  the  geo- 
metrical -proposition  involved  in  such 
deacrlption  was:  Given  the  length  and  di- 
rection of  one  side  of  a  quadrangle  con- 
taining 35  acres  more  or  less  and  the  di- 
rection of  the  two  other  aides  which  are 
parallel,  to  construct  the  fourth  side,  so 
that  one  of  the  parallel  lines  shall  not 
exceed  396  feet  and  the  other  exceed  a 
mile  in  length,  and  an  almost  indefinite 
number  of  figures  might  be  constructed, 
any  one  of  which  would  clearly  meet  the 
requirements  of  the  proposition — the 
deed  was  void  for  want  of  certainty  of 
description.  Wilson  v.  Carling,  ISS  Ala. 
H3,  m  So.  188. 

Description  Not  Vcud. — A  description 
of  land  in  a  deed  held  not  void  tor  uncer- 
tainty. Kyle  V.  Jordan.  18T  Ala.  3SS,  65 
So.  523. 

S  U  (4)  Conveyance  of  P*rt  of  Tract  by 
Quantity. 
The  conveyance  of  "a  certain  strip  of 
land,  100  Feet  wide,"  over  a  square  named 
by  number,  was  void,  as  a  conveyance  of 
any  particular  part  o  the  square,  of  a 
width  of  100  feet  or  less,  and  did  not 
transmit  to  the  respective  grantees  any 
particular  area  100  feet  in  width  within 
the  confines  of  such  square.  Alabama 
Corn  Mills  Co.  v.  Mobile  Docks  Co. 
(Ala.),  75  So.  574. 

S  SS  (S)   Designation  as  Adjoinir.g  Other 
Property. 
In  General.  —  Carling  v.  Wilson.   177 
Ala.  85,  58  So.  417.    See  the  title  DEEDS, 
5  25   (6).  vol:  4,   p.   750. 
9  U  (7)   Uncertainty  of  Reservation  or 
Exception. 
A  valid  conveyance  of  land  is  not  in- 
validated   because  of  the  uncertainty    of 
a    reservation.      Cantrell    v.    Cantrell,    178 
Ala.  273,  59  So.  652. 

That  the  exception  in  a  deed  is  void 
for  uncertainty  has  no  other  elTect  than 
to  make  the  conveyance  operative  as  to 
the  whole  tract.  Swindalt  v.  Ford,  184 
Ala.  137,  63  So.  651. 

Where  a  deed,  other  than  a  tax  deed, 
conveys  an  entire  tract,  except  a  part, 
and  the  description  of  the  part  is  uncer- 
tain, the  exception  but  not  the  grant  will 
fail.  Southern  Iron,  etc..  Co.  v.  Stow- 
crs,  189  Ala.  314,  66  So.  67T. 
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§  S7.  Reference  to  Haps  or  Plats. 

A  tmip  or  plat  of  land  made  by  an 
owner  for  purposes  of  sale  or  other  dis- 
posal may  be  constituted  a  part  of  a 
conveyance  of  a  subdivision  thereof  with- 
out acknowledging,  certifying,  and  filing 
it  as  prescribe^  by  Code  1907,  g  6I>28  et 
seq.,  relating  to  the  survey  and  platting 
of  town  lots:  but  to  make  it  a  part  of  a 
conveyance  there  must  be  a  definite  ref- 
erence therein  to  a  map  or  plat  showing 
the  lot  or  plat  intended  to  be  conveyed. 
Thrasher  v.  Roysfer,  187  Ala.  350,  65  So. 
796. 

§  n.  Amendment  or  Correction  of  De«d 
by  Subsequent  Instrument 
Where  title  to  land  passed  under  a 
contract  authorizing  the  grantee  to  pay 
the  consideration  in  the  future,  and  pro- 
viding for  -forfeiture  in  case  of  nonpay- 
ment, the  subsequent  execution  of  a  reg- 
ular deed  together  with  the  execution  of 
an  instrument  reciting  receipt  of  pay- 
ment does  not  affect  the  grantee's  rights, 
and  he  may  assert  rights  passing  under 
the  original  instrument  notwithstanding 
complainant's  rights  intervened  between 
the  execution  of  the  original  instrument 
and  that  of  the  deed.  Bethea  v.  McCul- 
lough,  195  Ala.  480,  70  So.  6B0. 

(C)    EXECUTION. 

§  30.   Signature  or   Subscriptioii. 

Where  a  deed  is  signed  under  direc- 
tion of  another,  whether  he  can  write  or 
not,  his  niark  is  not  essential  to  the  va- 
lidity of  the  deed.  Purser  i:  Smith 
(AU.).  76  So.  931. 
§  3a.  Attestation. 

Under  Code  IBM,  §  IMS.  —  A  deed 
Tinned  by  mark,  acknowledged  before  a 
justice  of  the  peace  without  formal  at- 
testation, was  prima  facie  validly  exe- 
cuted   prior    to    Code    1852,    §    1266,    which 

required  the  attestation  by  two  wit- 
nesses of  a  deed  signed  by  a  mark. 
Veitch  V.  Hard  (Ala.),  75  So.  405. 

Under  Code  IWl,  S  SSH,  providing 
that,  where  one  can  not  sign  his  name, 
two  attesting  witnesses  are  necessary,  it 
is  not  necessary  in  a  deed  of  land  that 
there  be  two  witnesses  where  the  grant- 
ing party  is  able  to  sign,  but  directs  an- 
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other  to   do  it  for  him  in  hii  pTCsence. 
Purser  v.  Smith  (AU.),  76  So.  931. 

An  acknowledgment,  though  defective, 
will  amount  to  an  "attestation"  by  the 
oflicers  making  the  same  under  Code 
1907,  I  33S5.  relating  to  attesUtion  of 
deed  where  parties  can  not  write.  Pur- 
ler V.  Smith  (Ala.),  Tfl  So.  931. 

Notary'!  Certificate.— Spink  v.  Guaran- 
tee Bank,  etc.,  Co.,  181  Ala.  372,  61  So. 
303,  cited  in  note  in  Ann.  Gas.  1917A, 
2K.  See  the  title  DEEDS.  |  33,  vol.  4, 
pp.  TS3,  75*. 
f  3S.  Partial  or  Defective  Execution. 

A  deed  signed  and  acknowledged  by 
B.,  when  the  body  of  the  deed  makea  no 
mention  of  him,  and  recites  it  to  be  the 
deed  of  the  other  signers,  while  void  as 
a  conveyance  of  his  inteiest,  is.  as  a  con- 
tract to  convey,  good  and  enforceaible. 
Swindall  V.  Ford,  1S4  Ala.  137,  63  So.  SSI, 
cited  in  notes  in  Ann.  Cas,  1916E,  521; 
L.  R.  A.  1915D,  197. 

Where  a  conveyance  was  not  wit- 
nessed or  acknowledged  as  required  by 
statute  so  as  to  pass  legal  title,  but  was 
such  that  legal  title  would  have  passed 
had  it  been  witnessed  and  acknowledged, 
the  equitable  title  to  the  property  passed. 
Bethea  v.  McCuUough,  199  Ala.  489,  70 
So.  6S0. 

(D)  DELIVERY. 
§  3S,  Sufficiency. 
S  3e.  In  GeaeraL 

Upon  circumstances  attending  the 
making  and  retention  of  an  instrument  in 
the  form  of  a  warranty  deed,  held,  that 
there  was  no  delivery  thireof  to  take  ef- 
fect in  prxsenti.  Seay  v.  Huggins,  194 
Ala.  498,  70  So.  113. 

S  33. Delivery  to  Third  PeraoD. 

NecestiQr  of  Grantor  Parting  with 
Control  over  Deed. — The  mere  deposit 
of  a  conveyance  without  intention  of 
passing  title  is  not  sufficient  delivery  to 
vest  title  in  the  grantee.  Gibson  v.  ' 
■on  (Ala.).  76  So.  94B. 

S  39. Record  or  Delivery  for  Record. 

Intention. — Loring  v.  Gruramon,  176 
Ala.  236,  57  So.  818.  See  the  titli 
DEEDS,  g  39  (2),  vol.  4.  p.  757. 
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S  *1. Depoalt  for  Ddivery  on  Detdi 

of  Grantor. 

Id  Genend.— Seeley  v.  Curts,  180  Ala. 
445,  61  So.  807.  See  the  title  DEEDS. 
S  41,  vol.  4,  p.  757. 

Deed  Takinc  Effect  on  Dcadi  of 
Grantor. — Where  a  deed  -was  duly  signed 
and  acknowledged  and  attested  by  the 
deputy  clerk  in  the  probate  office  and  de- 
livered by  the  grantor  to  some  person  ia 
the  probate  office  to  be  delivered  at  her 
death  to  the  grantee  named  therein,  and 
while  it  so  remained  in  that  custody 
grantor  told  the  grantee  personally  that 
it  had  been  so  deposited  for  that  pur- 
pose, and  the  grantor  placed  the  grsntee 
in  possession  several  years  before  her 
death  and  said  she  had  given  the  land  to 
him  and  the  delivery  of  the  deed  was  un- 
conditional, and  control  was  reserved, 
the  delivery  of  the  deed  to  the  deposi- 
tary was  effectual  to  pass  the  title  upoD 
the  death  of  the  grantor.  Burgess  c. 
Fowler  (Ala.).  75  So.  9S4. 
g  W.  QuestioiM  for  Jury. 

Delivery  with  Intmtioa  of  PaMing  Ti- 
tle at  Death.— Seeley  v.   Curts,  ISO  Ala. 
44S,  91    So.  807.     See   the   title  DEEDS, 
g  46,  vol.  4,  p.  75S. 
9  47.  Operation  and  Effect 

Statutory  Provisions.  —  Under  Code 
1907,  S  3384,  which  dispenses  with  livery 
of  seisin  and  declares  that  the  property 
and  possession  of  the  grantor  pass  as 
fully  by  his  conveyance  as  by  delivery  of 
seisin,  the  grantor's  possession  becomes 
that  of  the  grantee  from  the  time  the 
deed  is  delivered.  Daniel  v.  Williams, 
177  Ala.  140,  58  So.  419. 

Delivery  of  a  deed  to  land  imports  con- 
temporaneous transfer  of  the  possession 
under  Code  1907,  §  3364,  providing  thai 
livery  of  seisin  is  not  necessary  to  com- 
plete a  conveyance  for  land.  Chapman 
V.  Chapman,  194  Ala.  518.  70  So.  121. 

(E)  VALIDITY. 


Mental  CapaciCf  in  GeneraL — Frederic 
V.  Wilkins,  182  Ala.  343,  flS  So.  519.  See 
the  title  DEEDS,  g  48  (2),  vol.  4,  p.  759. 

Intoxication.  —  Where  drunkenness  is 
relied  on  to  avoid  a  conveyance  it  mutt 
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be  shown  that  the  cantor's  intoxication 
incapacitated  him  from  exercising  his 
judgment  and  prevented  him  from  un- 
derstanding the  consequences  of  his  act. 
Lewis  V.  Davis  (Ala.),  73  So.  41». 
§  IB.  Mistake. 

A  husband  conveyed  his  property  to 
bis  wife  on  a  recited  consideration  of  love 
and  affection.  Four  years  later  sbe  con- 
veyed the  property  back  to  him,  in  con- 
sideration of  love  and  affection,  and  the 
deed  stipulated  that  he  and  his  heirg  and 
assigns  should  hold  the  property  if  he 
survived  her,  but  that  if  she  survived 
him,  the  title  should  revert  to  her,  and 
that  during  her  life  he  might  convey  the 
property.  Immediately  thereafter,  the 
husband  conveyed  to  her,  in  considera- 
tion of  love  and  affection,  an  undivided 
half  interest  in  the  property.  The  wife, 
before  executing  the  deed  to  the  hus- 
band, was  advised  that  if  she  survived 
him  the  title  would  revert  to  her.  The 
attorney  who  so  advised  her  was  one 
whom  the  husband  had  been  accustomed 
to  consult,  and  he  in  these  transactions 
acted  for  both  in  good  faith,  and  at- 
tempted to  pr^are  a  deed  which  would 
carry  out  their  wishes  that,  in  case  she 
survived,  the  property  should  revert  to 
her.  Held,  that  equity  properly  set  aside 
the  deed  from  the  wife  to  the  husband. 
Uanfredo  v.  Manfredo,  191  Ala.  332,  «S 
So.    157. 

S  so.  Fraud  and  HisreprcMtitatioti. 
!  50  (1)  In  GeoeraL 

Though  one  of  the  grantees  named  in 
a  deed  did  not  participate  in  the  fraudu- 
lent misrepresentations  of  his  cogran- 
tee,  he  was  equally  responsible  and  an- 
swerable therefor  so  long  as  he  stood 
as  a  grantee  and  beneficiary  under  the 
fraudulent    deed.      Hartley    v.    Frederick, 

191    Ala.     175.    67     So.    983. 

The  mere  refusal  of  party  to  perform, 
as  by  the  payment  of  consideration  for 
a  deed,  is  not  such  fraud  as  will  author- 
ize rescission  of  the  deed  by  a  court  o( 
equity  at  the  grantor's  suit.  Sewell  v. 
Walkley    (Ala.).   T3   So.    422. 

Before  a  deed  can  be  canceled  for 
iraud  practiced  in  the  procurement,  the 
grantee  mvat  be  shown  to  have  partici- 
pated   in   the   fraud,    or   to   have   notice 


thereof,    actual 
paying  the  purchase  price.     Olson  v.  Ol- 
son (Ala.),  75  So.  313. 
g  SO  (4)   Insdeqoacy  of  Consideration. 

Where  by  fraud  land  was  obtained  for 
an  inadequate  consideration,  a  court  of 
equity  will  set  aside  the  transaction. 
Kirby  v.  Arnold,  191  Ala.  26i',  «8  So.  IT, 
cited  in  notes  in  L.  R.  A.  ISISD,  1120; 
1S16D,  388;  Ann.  Cas.  1917C,  lft33. 

Where  only  evidence  of  fraud  in  pro- 
curement of  deed  is  inadequacy  of  price 
paid,  such  inadequacy  to  show  fraud  must 
be  so  great  as  to  shock  conscience,  es- 
pecially where  grantor  attacks  own  con- 
veyance as  procured  by  fraud.  Wilson 
I/.  Mullins  (Ala.),  75  So.  000. 

Here  inadeqiucy  of  price  is  not  of  it- 
self sufficient  ground  to  avoid  t  convey- 
ance, but  the  conveyance  must  be 
shown  to  have  been  tainted  by  fraud. 
Chance  v.  Chapman,  195  Ala.  513,  70  So. 
676. 
§  SO  (S)  Subject  Hatter  of  Hisrepresen- 


Existence  of  unexpressed  mental  res- 
ervation of  grantor  of  conveyar«e  re- 
serving life  estate  that  she  could,  at  any 
time,  avoid  its  effect  if  she  desired,  as  if 
it  were  bequest  in  will,  is  not  evidence 
that  it  was  procured  by  fraud;  such  idea 
being  a  mistake  of  law  on  her  part  not 
induced  by  grantees.  Craft  v.  Moon 
(Ala.),  75  So.  302. 
§  81.  OuresB. 

Where  defendant  threatened  to  have 
plaintiff's  father  sent  to  the  penitentiary 
for  fraud  in  the  sale  of  lands  unless 
plaintiff  conveyed  at  an  inadequate  price 
lands  which  he  owned,  a  court  of  equity 
will  cancel  the  conveyance.  Embry  f. 
Adams,  191  Ala.  291,  69  So.  20,  L.  R.  A, 
J915D,    1118. 

Where  a  creditor  by  repeatedly  threat- 
ening to  send  his  debtor  to  the  peniten- 
tiary and  finally  by  arresting  him,  se- 
cured, in  satisfaction  of  his  indebtedness, 
a  deed  of  land  by  the  debtor's  mother 
and  brothers  and  sisters,  the  deed  could 
be  set  aside  in  equity.  Rice  v.  Hender- 
son-Boyd Lumber  Co.,  197  Ala.  579,  73 
So.    70. 

Where    the    grantor's   wife    executed    a 
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deed  under  coercion  by  her  husband  and 
the  grantee,  the  deed  would  be  void,  al- 
though acknowledged  -by  her  before  » 
justice  of  the  peace  as  her  own  act. 
Gilley  V.  Denman,  1S5  Ala.  561,  64 
So.    97. 

§  Sk.  Undue   Influence. 

§  n  (1)  What  ConMitutea  in  QenenL 

In  GeneraL  —  Stroup  v.  Austin,  180 
Ala.  3*0,  00  So.  679.  See  the  title 
DEEDS,  !  52  (4),  vol.  4.  p.  763. 

Rule  of  Courta  of  Equity.— While 
courts  of  equity  are  astute  in  discover- 
ing the  signs  of  fraud  and  unfair  deal- 
ing, they  are  careful  not  to  interfere  with 
the  rights  of  free  disposition  of  prop- 
er^r  w'Jiich  (nhere  in  the  ownership 
thereof,  and  will  not  defeat  the  unco- 
erced wishes  of  its  owner.  Stroup  v. 
Austin,  ISO  Ala.  240,  SO  So.  879. 

Confidential  Relation!  in  QeneraL — 
Frederic  v.  Wilkins,  183  Ala.  343,  92 
So.  518.     See  the  title  DEEDS,  S  52  (2), 

vol.    4,    p.    763. 

Deed  to  Nephew. — Where  a  singli 
woman  voluntarily  made  her  home  with 
her  n«phew  and  executed  a  deed  of  her 
property  to  him,  the  qLcstions  of  i 
sideraiion  and  of  whether  she  sought 
and  ■  obtained  independent  advice  i 
immaterial  in  determining  the  validity 
of  the  deed.  Stroup  v,  Austin,  ISO  Ala. 
240,  «0  So.   879. 

§  OS  <4>  Deed  to  Child. 

In  QeneraL — Hawthorne  v.  Jenkins. 
183  Ala.  255,  62  So.  505.  See  the  titli 
DEEDS,  5  52  (4),  vol.  4J  p.  793. 

Law  distinguishes  relation  of  parent 
and  child,  in  so  far  as  gifts  or  grants 
from  parent  to  child  are  concerned,  from 
other  classes  of  confidential  relation: 
and  it  revokes  such  bene5ts  only  where 
exercise  of  actual  undue  influence  is 
shown,  and  not  merely  because  of  con- 
fidential relation  and  absence  of  compe- 
tent independent  advice  to  grantor.  Has- 
sell  V.  Hassell  (Ala.),  77  So.  716. 

Even  where  dominance  of  parent  has 
presumptively  ceased,  inquiry  in  suit  to 
set  aside  her  deed  to  child  is  whether, 
on  all  evidence,  it  reasonably  appears 
that  beneficial  act  proceeded  from  free 
volition  of  parent,  without  imposition  or 
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coercion     on     the    part     of    beneficiary, 
Hassell  v.    Hassell   (Ala.),  77   So.  718, 

In  parent's  suit  to  set  aside  deed  to 
child  for  undue  influence,  inadequacy  o( 
pecuniary  consideration  is  not  evideoce 
of  undue  influence.  Hassell  v.  Hassell 
(Ala.).   77   So.   716. 

§  54.  Estoppel  or  Waiver  as  to  Defects 
or  Objections. 

A  party  signing  and  acknowledging  s 
deed  without  reading  it  can  not  avoid  it 
because  not  informed  of  its  contents,  un- 
less induced  by  fraud  to  sign  it;  and  to 
justify  a  setting  aside  of  the  deed  it 
must  appear  that  a  misrepresentation  oi 
concealment  materially  contributed  as  an 
i':duc<ment  to  the  signing  of  the  deed 
without  reading  it.  Wooddy  v.  Mat- 
thews,  194   Ala.   390.  69  So.  607. 

That  complainant,  induced  to  execute 
a  deed  to  defendant  by  his  misrepresen- 
tations that  he  was  the  owner  oi  the 
real  estate  by  a  deed  from  a  former 
owner,  and  that  the  records  would  ver- 
ify his  statements,  failed  to  investigate 
the  state  of  the  title  for  herself,  did  not 
defeat  her  right  to  have  the  deed  set 
aside;  as.  where  a  fact  represented  is  one 
peculiarly  within  the  knowledge  of  the 
party  making  the  representation,  and  of 
which  the  other  party  is  ignorant,  tbongh 
the  real  facts  a^ear  on  the  public  rec- 
ords, there  is  no  obligation  to  examine 
the  records,  and  the  failure  lo  do  so 
does  not  affect  the  right  of  action,  es- 
pecially as  the  tendency  of  modern  de- 
cisions is  to  relax  the  requirement  of 
diligence,  and  to  hold  that  a  party  guilly 
of  intentional  deceit  should  not  be  heard 
to  say  that  the  other  ought  not  to  hare 
believed  him.  Hartley  v.  Frederick.  »l 
Ala.  175,  67  So.  983. 
§  B7.  Questions  for  Jury.  ' 

Mental  Capacity. — In  ejectment  the 
question  of  the  mental  capacity  vel  non 
of  grantor  to  a  deed  in  question  was  for 
the  jury.     Langley  v.   Shanks   (Ala.),  7S 

So.    934. 

II.     RECORDING    AND     REGISTRA- 
TION. 
§  ea  InatnimentB  Entitled  to  Record.     ' 
A  deed  signed  by  mark,  acknowledged 
before  a  Mississippi  justice  of  the  peace. 
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without  formal  attestation,  was  not  en- 
titled to  registration  without  proof  of 
the  official  authority  of  the  certifying  of- 
ficer. Veitch  V.  Hard  (Ala.).  7S  So.  405. 
S  n.  Effect  of  Failure  to  Record  U  be- 
tween Parties  to  Inatmment. 
In  General.  —  Enalen  v.  Thornton,  183 
Ala.  314,  «a  So.  52S.  See  the  title 
DEEDS,  S  «3,  vol.  4,   p.  785. 

IIL    CONSTRUCTION   AND   OPERA- 
TION. 

(A)     GENERAL     RULES     OF     CON- 
STRUCTION. 
S  M.  Application  to  Deeds  in  General. 

A  deed  must  be  given  effect  if  possi- 
ble. Southern  Iron,  etc.,  Co.  v.  Stow- 
ers,  189  Ala.  314,  «6  So.  677.' 

Construction  in  Favor  of  Validity. — 
Where  deed  admits  of  two  constructions, 
that  favorable  to  its  validity  will  be  ac- 
cepted.. Alabama  Corn  Mills  Co.  v.  Mo- 
bile   Docks  Co.    (Ala.),   75    So.   S74. 

Construed  against  Qrantors. — Vizard  v. 
Robinson,  181  Ala.  349,  «1  So.  9S9;  Van- 
degrift  v.  Shortridge,  181  Ala.  275,  61 
So.  897.  See  the  title  DEEDS,  §  64,  vol. 
4,  p.  766. 

A  deed  is  to  be  construed  against  the 
grantor.  Southern  Iron,  etc.,  Co.  v. 
Stowers,  189  Ala.  3i4,  66  So.  677;  Ala- 
bama Corn  Mills  Co.  v.  Mobile  Docks 
Co.    (Ala.).  75   So.   S74. 

Deed  Drawn  by  Unskilled  Draftsman. 
— Greater  latitude  of  construction  is  in- 
dulged in  in  case  of  deed  drawn  by  un- 
skilled draftsman  than  in  case  of  prod- 
uct of  skilled  scrivener.  Gamble  v.  Gam- 
ble (Ala.),  75  So.  934. 
§  67.  Intentimi  of  Parties. 

A  deed  must  be  construed  to  carry  out 
the  intention  of  the  parties,  as  ascer- 
tained by  the  deed.     Pendrey  v.  Godwin, 

188    Ala.  565.   66   So.    43. 

Courts  must  ascertain  and  effectuate 
intent  of  parties  in  execution  of  convey- 
ance, unless  such  intent  is  opposed  to 
rule  of  law,  and  whole  instrument  is  to 
be  considered.  Alabama  Corn  Mills  Co. 
V.    Mobile  Docks  Co.   (Ala,).  75  So.  S74. 

Deed  to  Take  Effect  at  Grantor's 
Death. — In  construing  a  deed  to  take  ef- 
fect   at    grantor's      death, 


grantor  must  be  test  in  considering  the 
character  of  instrument.     Josey  v.  John- 
ston, 197  Ala.  48e.  73  So.  27. 
§  71.  Repugnant  or  Conflicting  Parts  or 
Clauses. 

Where  it  is  reasonably  possible  with- 
out doing  violence  to  plain  terms  of 
deed,  it  is  court's  duty  to  so  construe  its 
provisions  as  to  avoid  repugnancy.  Gam- 
ble V.  Gamble   (Ala.),  75  So.  B24. 

First  Clause  Mast  Prevail— Vizard  v. 
Robinson,  181  Ala.  349,  61  So.  959.  See 
the  title  DEEDS,  S  71.  vol.  4,  p.  768. 

Conflicting  clauses  in  a  deed  should, 
if  possHile,  be  reconciled,  and  if  this  can 
not  be  done  the  cause  first  appearing 
must  control  to  the  exclusion  of  a  later 
one.  Robertson  v.  Robertson.  191  Ala. 
297,   68   So.   52. 

Granting    Clause    Controls.— Graves    v. 
Wheeler,  180  Ala.  412,  61   So.  341,  cited 
in     note   in    1917D,   663'.     See    the    title 
DEEDS.  5  71,  vol.  4,  p.  768. 
§  7i.  Construing  Instruments  Together. 

Where  a  deed  refers  to  another  deed, 
that  referred  to  is  considered  as  incorpo- 
rated in  the  latter  deed.  Southern  Iron, 
etc.  Co.  V.  Stowers.  189  Ala.  314,  66  So. 

877. 

Where  a  deed  refers  to  a  previous  con- 
tract in  pursuance  of  which  it  is  given, 
the  deed  must  be  construed  in  the  light 
of  the  contract,  but  the  contract  can  not 
enlarge  the  grant,  even  though  the  deed 
stated  that  it  conveyed  the  same  land  de- 
scribed in  the  contract,  and  there  were 
elements  in  the  description  in  the  con- 
tract which  might  include  more  land 
than  was  described  in  the  deed:  since  the 
deed  determined  the  construction  placed 
by  the  parties  upon  the  contract.  South- 
ern Iron,  etc..  Co.  v.  Stowers,  189  Ala. 
314,   66  So.   677. 

Suprilemental  Writing  Not  Referred 
to.— The  rule  is  not  absolute  that  a  deed 
and  a  supplemental  paper  claimed  to  be 
a  part  of  it  shall,  on  their  face,  indicate 
a  reference  to  each  other  and  in  some 
cases  parol  evidence  of  contemporaneous 
facts  may  be  admissible  to  show  their 
connection,  if  there  is  proof  of  identity 
and  unity.  Kyle  v.  Jordan,  196  Ala.  509. 
71   So.  417. 

Whether  or   not  a   supplemental   writ- 
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ing,  not  referred  to  nor  identified  in  the 
executed  deed,  can  be  ofTered  and  re- 
ceived in  evidence  as  a  part  of  the  deed 
must  depend  upon  the  considerations: 
(1)  It  must  be  written  contemporane- 
ously with  the  deed  by  the  grantor  or 
his  draftsman;  (2)  it  must  be  physically 
before  the  grantor  when  he  executes  the 
deed;  (3)  it  must  be  delivered  to  the 
grantee  or  his  agent  along  with  and  as  a 
part  of  the  deed;  (4)  it  must  not  contra- 
dict any  of  its  expressed  terms;  and  (5) 
it  must,  upon  its  face,  be  continuous,  co- 
herent, and  consistent  with  that  part  of 
the  deed  which  it  purports  to  supple- 
ment, that  is,  there  must  be  internal  evi- 
dence of  the  identity  and  unity  of  the 
two  writings  as  constituting  a  single 
transaction.      Kyle    v.   Jordan,    196    Ala. 

S09,  71   So.  *17;   S.  C-,   187  Ala,  3SS.  6S   So. 

932. 

A  supplemental  writing  on  a  separate 
piece  of  paper,  containing  matter  of  de- 
scription additional  to  that  in  the  deed, 
but  contradicting  the  deed  both  as  to 
parties  and  consideration,  held  not  prop' 
eriy  received  in  evidence  as  a  part  of  the 
deed.  Kyle  v.  Jordan,  196  Ala.  509,  71 
So.  417,  reversing  1B7  Ala.  3&S,  ftS  So. 
S22. 

§  7S^.  Extrinaic  Circumatuicei. 

The  estate  created  by  deed  is  to  be 
determihed,  not  alone  from  the  words, 
but  from  the  situation,  circumstances, 
and  the  context  and  the  fact  as  to 
whether  the  scrivener  knew  the  use  of 
legal  technical  woids.  Smith  v.  Bachus. 
1»S  Ala.  8,  70  So.  261. 
§  n%L  CoMtniction  by  Parttea. 

Though  if  a  deed  is  of  doubtful  mean- 
ing, or  its  language  ambiguous,  the  con- 
struction given  it  by  the  parties,  as  ex- 
hibited by  their  conduct,  or  admission, 
will  be  deemed  the  true  one,  unless  the 
contrary  be  shown,  yet,  if  the  language 
is  plain  and  certain,  their  acts  and  deC' 
larations  can  not  be  resorted  to  to  aic 
a  construction.  Hall  v.  Long  {Ala.),  74 
So.   56. 

§   77.  Time  of  Taking  Effect. 

Upon    Delivery.— Title    does     not   pass 
under   a    deed    until    delivery,    no    mi 
when  signed  and  acknowledged.     Br 
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International  Harvester  Co.,  17)  Ala. 
563,  60  So.  B41;  Bennett  v.  Albretht 
(Ala.),  78  So.  833. 

At  Orantor't  Deadi. — Conveyance  in 
the  usual  form  of  bargain  and  sale,  with 
habendum  stipulating  it  should  not  be- 
come operative  until  the  grantor's  death, 
who  should  retain  possession  until  such 
time,  when  the  grantees  should  take 
possession,  was  valid  as  a  deed  of  pres- 
ent conveyance  with  reservation  of  pot- 
session*  only  in  the  grantors  during  their 
lives.  Jenkins  v.  Woodward  Iron  Co., 
194   Ala.   371,   6S   So.    646. 

Effect  of  Condition  in  Deed.— An  in- 
strument reciting  that  in  consideration 
of  $1,  receipt  of  which  was  acknowl- 
edged, the  grantor  did  bargain,  sellj  and 
convey  described  real  estate,  it  being 
further  understood  that  the  grantee 
should  have  30  days  from  date  to  paj  a 
further  sum  of  $1,000,  it  being  agreed 
thai,  if  the  payment  should  not  be  made, 
the  conveyance  should  be  no  longer  of 
any  effect.  The  instrument  was  wit- 
nessed. Held,  that  though  it  made  it 
purely  optional  whether  the  grantee 
should  pay  the  consideration,  title 
passed  notwithstanding  condition,  and  a 
recital  that,i  if  payment  should  be  made, 
the  conveyance  should  be  binding.  Be- 
thea  V.  McCullough,  199  Ala.  480,  TO 
So.  690. 

(B)   PROPERTY  CONVEYED. 
§  BO.   Conctmction  in   General. 

The  law  leans  against  the  destruction 
of  a  deed  for  uncertainty  of  description. 
and  will  construe,  where  it  can  be  done 
consistently  with  the  rules,  so  as  to  ef- 
fect, and  not  to  defeat,  the  intention  of 
the  parties.  Nolen  v.  Henry,  190  .\la. 
940,    67    So.    500. 

§  SI.   References  to   Mapi,  PUt«,    Otbct 
Inatrument*,  or  Records. 

A  deed  conveying  a  lot  of  20  acres, 
"less  lots  1  and  S  in  block  B,  less  1  and 
2  in  block  12,  also  including  lots  3  and 
4  in  block  13  in  the  town  of  Mountain- 
boro,"  referred  to  the  numbered  lots  in 
the  plan  of  such  town,  and  not  to  lots 
in  the  grantor's  addition  thereto. 
Thrasher  v.  Roystcr,  187  Ala.  350,  6S  So, 
796. 
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§    SL   ParticnUr    Descriptkm. 
§  H   (1)   In  GeneraL 

A  deed  which  describes  the  land  as 
"S.  W.  S.  E.  sec.  29  «[  N.  i4  N.  E.  sec. 
M.  *  •  •  T.  19,  R.  13."  describes  the 
southwest  quarter  of  the  southeast  quar- 
ter of  section  39,  and  the  north  half  of 
the  northeast  quarter  of  seclicn  33,  in 
township  19,  range  13,  and  is  sufficient. 
Ballard  v.  Bank,  187  Ala.  335,  85  So.  356. 

When  General  Description  PreTails, — 
Where  deed  contains  particalar  descrip- 
tion covering  only  part  of  land  included 
in  general  description,  general  descrip- 
tion will  prevail.  Pettit  *.  Gibson  (Ala.), 
T7  So.  703. 

Where  a  deed  deMribes  kbt  prenuaet 
by  governmental  ■ubdivitions,  that  de- 
scription prevails  as  against  a  subse- 
quent description  designating  tiie  prem- 
ises as  the  home  place  formerly  owned 
by  a  decedent.  Garner  v.  Morris,  187 
Ala,  658,  65  So.  1000. 

In  statutory  ejectment,  where  deed  on 
which  defendant  relied  contained  two 
descriptions,  one  indicating  land  by  gov- 
ernmental subdivisions,  other  designat- 
ing premises  as  "home  place  of  the  late 
Thomas  Pettit,  Sr.,  now  deceased,"  de- 
scription by  governmental  survey  must 
prevail.  Pettit  v.  Gibson  (Ala.).  77  So 
703. 

A  grantor  conveying  land  described  zs 
the  place  know  as  the  "Jess  Myers  place 
described  as  follows,"  followed  by  a  de- 
scription according  to  government  sur- 
vey, shows  a  purpose  to  convey  the  Jess 
Myers  place,  and  a  misdescription  in  th< 
government  survey  will  be  disregarded. 
Pendrey  v.  Godwin.  188  Ala.  56S,  66 
So.  43. 

The   limitatian   in  a  deed  "west"   of  a 
certain  creek   held  to  apply  to  only 
of    the  tracts.     Hall    v.  Long    (Ala.), 
So.    S6. 
§   M  (i)   Quantity  of  Intereat  Conveyed. 

"More  or  L«a«." — Carling  v.  Wilson, 
177  Ala.  85,  58  So.  417.  See  the  title 
DEEDS.  S   M    (4),   vol.  4.   p.  773. 

Deed  Conveying  Tracts  Described-  by 
Government  Niunbcrs.  —  Vandegrift  v. 
Shortridge.  181  Ala.  275,  SI  So.  897,  See 
the  title  DEEDS,  |  83  (4),  vol.  4,  p.  773. 
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§  U  (S)   Specific  Quantity  Described  aa 
Part  of  Larger  Tract, 

In  QeneraL— Daniels  v.  WiUiams,  177 
Ala.  140,  «8  So.  ^l^^  See  the  title 
DEEDS.   §   83    (5),  vol.   4,   p.   773. 

Three  of  six  heirs  of  a  decedent  whose 
Izr.d  was  sold  under  execution  were  per- 
mitted to  redeem  their  respective  inter- 
ests, which  were  set  off  to  them  in  the 
south  half  of  the  40-acre  tract.  One  of 
the  other  heirs  and  her  husband  re- 
deemed and  purchased  the  north  half, 
and  subsequently  conveyed  to  defendant 
an  undivided  one-sixth  interest  in  the  40 
acres  described  as  containing  6^  acres 
and  situated  in  the  north  half.  Held, 
that  as  the  particular  description  of  the 
interest  conveyed  must  prevail,  defend- 
ant acquired  a  one-third  interest  in  the 
north  half.  Tribble  v.  Wood,  1«6  Ala. 
329,   65   So.   73'. 

Where  plaintiff  claimed  under  a  deed 
conveying  to  him  two  40-acre  tracts,  ex- 
cept 7  acres  theretofore  sold  to  defend- 
ant's predecessor,  as  described  in  the 
deed  to  him,  and  defendant  claimed  un- 
der a  deed  reciliqg  that  it  was  in  ful- 
filment of  the  contract  to  convey  about 
7  acres  out  of  the  north  side  of  the  two 
40's,  which  deed  described  the  land  con- 
veyed as  "seven  acres  more  or  less"  sit- 
uated in  the  two  40's  lying  north  and 
northwest  of  a  certain  lailroad  and  in- 
cluding the  right  of  way,  the  plaintiff 
was  entitled  to  all  of  the  land  south  of 
the  railroad  right  of  way.  although  there 
were  only  three  or  four  acres  in  the 
tract  north  of  it:  since  quantity  can  not 
control  the  bounds  in  a  description,  es- 
pecially where  the  words  "about"  and 
"more  or  less"  are  used.  Southern  Iron, 
etc..  Co.  V.  Stowers,  189  Ala.  314,  66  So. 
677. 
§  U.  After-Acquired  Property  or  Title. 

In  General.— Clements  v.  Faulk  &  Co., 
181  Ala.  219,  61  So.  264.  See  the  title 
DEEDS,  §  8S,  vol.  4,  p.  774. 

Deed  conveying  "all  my  right,  title, 
interest,  estate,  claims,  and  demand, 
both  at  law  and  in  equity,  as  well  as  in 
possession  or  in  expectancy^  of,  in.  and 
to  all  that  certain  farm,"  etc.,  included 
and  conveyed  a  subsequently  acquired 
title  to  the  land.  Nance  v.  Walker 
(Ala.),  74  So.  339. 
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Warrmnty  De«d.  —  Grantor's  after-ac- 
quired title  pajjes  to  grantee  under  war- 
ranty deed.  State  v.  Mobile,  etc.,  R.  Co. 
(Ala.),  78  So.  47. 

A  quitclaim  deed,  reciting  that  the 
grantor  quitclaimed  all  preaent  and 
pectant  interest  so  that  he  and  his  heirs 
should  never  question  the  title  of  thi 
grantee,  carries  with  it  an  after-acquired 
title.  Garrow  v.  Toxey,  19&  Ala.  572,  S6 
So.  443. 
i  M^.  Endence. 

PrMumptioa. — Where  a  grantor  con 
veys  a  certain  quantity  of  land  in  i 
larger  tract  without  describing  thi 
boundary,  the  iiresumption  is  in  favor  of 
a  square  or  parallelogram,  not  a  fanci- 
ful or  unique  figure.  Southern  Iron, 
etc.,  Co.  V.  Stowers,  1B9  Ala.  314,  M  So. 
677.  . 

AdmiMibility. — In  an  action  for  breach 
of  covenant  of  seisin,  based  on  the  fact 
that  the  grantor  had  no  title  to  part  of 
the  land  which  was  conveyed  by  govern- 
ment description,  and  aa  the  home  place 
of  3  decedent,  evidence  that  decedent 
had  mortgaged  the  land  in  question  was 
admissible.  Garner  v.  Morris,  187  Ala. 
«S8,  4B  So.  1000,  cited  in  note  in  L.  R. 
A.  1916B,  390. 

Where,  in  an  action  by  a  graatee  for 
breach  of  the  grantor's  covenant  of 
seisin,  based  on  the  fact  that  he  did  not 
own  part  of  the  land  conveyed,  the 
grantor  was  permitted  to  show  that  it 
was  not  the  intention  to  include  the  di 
scribed  land,  plaintiff  could  show  that 
the  bond  for  title  included  all  the  land 
described  in  the  deed,  and  that  the  price 
was  by  the  acre.  Garner  v.  Morris,  187 
Ala.  658,  W  So.  1000. 

Same— Hap. — A  map  is  inadmissible 
as  original  evidence  as  to  description, 
where  it  has  not  been  adopted  as  a  part 
of  a  conveyance  by  reference  thereto  on 
the  face  of  the  conveyance.  Thrasher  v. 
Royster,  187  Ala.  350,  flS  So.  796. 
§  M.  Queetioiu  for  Jury. 

Where  defendant  in  statutory  eject- 
ment relied  on  the  fact  that  plaintiff, 
who  had  purchased  lands  at  a  judicial 
sale,  had,  subsequent  to  the  institution 
of  the  action  and  the  filing  of  plea  of 
not   guilty,   conveyed   lands   described  as 


all  the  lands  purchased  at  the  jadicial 
sale,  except  those  previously  sold,  the 
question  whether  the  land  involved  «u 
within  the  exception  was  a  qaestioa  of 
fact.  Burnett  v.  Roman,  les  Ala.  1S»,  K 
So.  353. 

(C)      ESTATES      AND      INTERESTS 

CREATED. 
§  47.  Creation  by  Deed  in  GenenL 

A  warranty  deed,  signed  by  personi, 
several  of  whom  were  sons  and  daog^- 
ters  and  wives  and  husbands  of  children 
of  decedent,  passed  to  the  grantee  ihc  le- 
gal title  of  two  signatories  and  equita- 
ble title  of  other  signatories.  Towaler 
V.  Corona  Cf»al,  etc.,  Co.  (Ala.),  77  So.  1. 
§  90.  Pee  Simpte. 
§  90  (1)    Neceerity   and    Soffidciicy  oi 

Worda    of    Inheritance    or    PerpenBty. 

In  Qetteral.— Graves  v.  Wheeler,  l» 
Ala.  412,  61  So.  341,  cited  in  note  in  .^na. 
Cas.  I917D,  6G3.  See  the  title  DEEDS, 
S  90  (1),  vol.  4.  p.  775. 

Code  1007,  §  339S,  providing  that  ever; 
estate  in  lands  is  to  be  taken  as  a  fee 
simple  although  the  words  necessary  to 
create  an  estat'e  of  inheritance  are  not 
used,  unless  it  clearly  appears  that  a 
less  estate  was  intended,  refers  to  the 
deed  or  conveyance  as  a  whole  and  ii 
to  be  resorted  to  only  when  from  the 
whole  instrument  it  is  doubtful  what  es- 
tate was  intended  to  be  conveyed. 
Slawghter  v.  Hall  (Ala.),  77  So.  738. 
§  90  (3)  Limitatioaa  InconsMtetit  with 
Grant  of  Fee. 

^here  estate  in  fee  simple  is  sranttd 
by  sufficient  words,  clause  in  restraint  ol 
ilienation    will    be    rejected.     Gamble  v. 
Gamble    (Ala.),    75    So.    924. 
§  »S.  Eautat  TaiL 

Converaion  into  Pea  Simiile  nadK 
Statutory  Provisional — A  deed  to  a  man 
and  his  children,  he  being  childless  il 
time  the  conveyance  takes  effect. 
passes  an  estate  tail,  converted  by  stat- 
into  an  unqualified  fee.  Dallas  Com- 
press Co.  V.  Smith,  190  Ala.  483,  67  So. 
286.' 

Conveyance   to  a   son  and  "his  bod^T 

::rs    after    him,   and    to    be    free  from 

mortgage  or  any  form  of  conveyance  bj 
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deed  to  the  second  generation,"  held  to 
create  estate  tail  converted  by  Code 
1907,  §  3397,  into  fee  simple.  Gamble  v. 
Gamble    (Ala.),   7S    So.  S2i. 

S  94,    ApBlication    of    Rule  in    Shellejr's 
CmK. 

The  rule  In    Shelley's  Case  was    abol- 
ished    by     statute     subsequently     carried 
into  Code  1907,  §  3403.    Smith  v.  Bachus, 
195   Ala.   8,   70   So.   SSI. 
I  9S.  Life  Evtatn. 

In  General.— Graves  v.  Wheeler,  180 
Ala.  412,  61  So.  341.  See  the  title 
DEEDS,  §  B5   (1),  vol.  4,  p.  779. 

Remainder  to  Hein.  —  Deed  to  one 
during  her  life  and  after  her  death  by 
way  of  remainder  to  her  heirs  held  to 
create  a  life  estate  with  remainder  to  the 
heirs.  Smith  v.  Bachus,  IBS  Ala.  B,  TO 
So.  361. 

%  97.  Remainden. 

g  M.  In  General. 

Where  land  was  conveyed  to  a  woman 
for  life,  and  after  her  death  to  go  by 
way  of  remainder  to  her  heirs,  her  hus- 
band was  not  an  heir,  and  her  ehil- 
dicn  were  the  remaindermen.  Smith  v. 
Bachus,  19S  Ala.  8,  70  So.  261. 

A  deed  to  a  woman  during  her  nat- 
nial  life  for  her  sole  and  separate  use,  to 
have  and  to  hold  unto  her  during  her 
natural  life,  and  after  her  death  to  go  by 
way  of  remainder  over  to  her  heirs,  falls 
within  the  express  terms  of  Code  1907, 
S  3403,  relative  to  remainders  to  the 
heirs,  issue,  or  heirs  of  the  body  of  a 
person  to  whom  a  life  estate  is  given. 
Smith  V.  Bachus,  19S  Ala.  S,  70  So.  361, 

§  99.  Veated  or  Contingent 

Deveninc  of  Veeted  Estates.— Mays  v. 
Burleson.  180  Ala.  396.  61  So.  7S.  See 
the  title  DEEDS,  |  99  (3),  vol.  4,  p.  783. 

(D)    EXCEPTIONS    AND    RESERVA- 
TIONS. 
S    101 H.    Exceptions     and    ReaerrationB 
Dlatingnished. 
Where     the     subject  of    a     restrictive 
clause   was   an   estate   in   land   less   than 
the   fee,    and   was    incorporated    in    the 
grranting  clause  of   the   deeds,  it  was  in 
nature    an    exception,    not 


Robertson  v.  Robertson,  191  Ala.  297,  «8 
So.  sa,  cited  in  notes  in  Ann.  Cas.  1918A, 
877,    878;    1917D,    663. 
5    lOS.    Canstniction    and    Operation     ri 
Exceptions. 

Deeds  by  heirs  of  intestate  construed, 
and  held  to  except  from  the  conveyance 
their  ultimate  reversionary  interest  in 
the  widow's  dower.  Robertson  v.  Rob- 
ertson, 191  Ala.  297,  68  So.  53. 
§  loe.  Construction  and  OperatioD  of 
Reservationa. 

An  estate  in  land  may  be  created  by 
deed  to  take  effect  in  possession  before 
the  grantor's  death,  with  reservation  to 
him  of  the  intervening  use  and  posses- 
sion.    Smith  V.   Davis   (Ala.),  78   So.  33. 

lafe  Estate  to  Grantor.— Mays  v.  Bur- 
leson, 180  Ala.  396,  61  So.  75.  See  the 
title  DEEDS,  g  106,  vol.  4,  p.  786. 

(E)  CONDITIONS  AND  RESTRIC- 
TIONS. 
§  tor.  Nature  and  Creation  of  Condi- 
tions. 
A  "condition"  in  the  law  of  estate, 
where  the  term  originated,  is  a  qualifi- 
cation or  restriction  annexed  to  a  deed 
or  devise  by  virtue  of  which  an  estate  is 
ma.le  to  vest,  to  be  enlarged  or  defeated 
upon  the  happening  of  a  particular  event 
or  the  nonperformance  oi  a  particular 
act;  such  conditions  may  be  precedent  M 
s'lbsequent,  a  condition  precedent  beins 
one  which  must  happen  before  the  es- 
tate dependent  upon  it  can  arise,  while 
a  condition  subsequent  is  one  which,  . 
when  it  does  happen,  will  defeat  the  es- 
tate. Metropolitan  Life  Ins.  Co.  v. 
Goodman,  10  Ala.  App.  446,  05  So.>449. 
§  10ft,  Covenant  DistinguiAed  from  Con- 

If  there  be  a  doubt  as  to  whether  a 
clause  in  a  deed  is  a  covenant  or  condi- 
tion, it  will  be  construed  as  a  covenant. 
Seaboard,  etc.,  R.  Co.  ^'.  Anniston  Mfg. 
Co,,   186   Ala.   264,  fl5   So.   187. 

Language  of  Instnunent.  —  Whether 
the  language  in  a  deed  be  a  covenant  or 
condition  depends  on  the  language  em- 
ployed in  the  instrument,  the  circum- 
stances under  which  the  contract  was 
made,  the  relative  position  of  the  par- 
ties, and  the  purpose  to  be  accomplished; 
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and  the  intention  of  the  partiei.  when 
clearly  ascertained,  is  controlling.  Sea- 
board, etc..  R.  Co.  V.  Anniston  Mfg.  Co., 
les  Ala.  264,  6e  So.  187. 

§  lOe.  Validity  of  Conditioiu. 

I  110. Reatraint  of  Alienatioii. 

Where  an  estate  in  (ee  is  granted  to  a 
person  by  proper  and  sufficient  words,  a 
clause  in  a  de»d  which  is  in  restraint  of 
alienation  is  void  and  will  be  rejected. 
Graves  v.  Wheeler,  180  Ala.  «12,  Bi  So. 
3<1. 

{   111.    CooMTUctioii    and    Operation    of 

Conditioiu. 
I    115.   ConAtioni    Si4>wquent. 

No  technical  worda  are  required  in  a 
deed  to  create  a  condition  subsequent. 
Seaboard,  etc.,  R.  Co.  v.  Anniston  Mfg. 
Co.,  186  Ala.  264,  6S  So.  187,  cited  in 
note  in  Ann.  Cas.  igiaB,  608. 

Not  Favored.  —  Conditions  subsequent 
are  not  favored  in  the  law,  and  are 
strictly  construed,  as  they  tend  to  the 
destruction  of  estates.  Seaboard,  etc.,  R. 
Co.  V.  Anniston  Mfg.  Co.,  188  Ala.  364, 
65  So.  187. 

S  118.  Performance  or  Breach. 
§  111. Effect  of  Breach. 

In    General.— Shannon    v.     Long,     180 
Ala.     128,     «0     So.     273.      See    the     title 
DEEDS,  !  121,  vol.  4,  p.  788. 
^   ISS.  Enforcement  of  Forfeiture. 

Other  Remedies. — A  forfeiture  will  not 
be  declared  for  breach  of  a  condition 
subsequent  if  the  grantor  have  other 
remedies.  Seaboard,  etc.,  R.  Co.  v.  An- 
niston Mfg.  Co.,  186  Ala.  264,  65  So.  187. 

Whether  the  grantee  can  be  put  in 
statu  quo  is  an  important  factor  tn  deter- 
mining the  question  of  forfeiture  for 
breach  of  a  condition  subsequent.  Sea- 
board, etc.,  R.  Co.  V.  Anniston  Mfg.  Co., 

186   Ala.   264,    6S    So.    187. 

(F)     LOSS     OR    RELINQUISHMIENT 
OF  RIGHTS. 

9   lU.  Revocation,    Subaeqnent    Convey- 
ance, or  Other  Acts  of  Grantor. 
If  a    grantor    intended    complete    and 

valid  delivery  of  deed  to  take  effect  upon 

her  death,  she  could  not,  by  subsequent 


withdrawal     of    deed,     nullify    that    »ct 
Burgess  v.   Fowler   (Ala.),  ■79  So.  »H. 

Where  deed  intended  to  take  effect 
on  death  of  grantor  was  delivered  to  at- 
testing witness,  probate  clerk,  as  deposi- 
tary, its  subsequent  recaption  and  reten- 
tion upon  death  of  depositary  held  not 
to  negative  intent  or  impair  effect  ol 
previous  delivery.  Burgess  v.  Fowltr 
(Ala.),  75  So.  9S4. 

§  lU.  DeMmctioo,  Hntilation  or  Altera, 
tion  of  Deed  by  Parties, 
Where  One  of  Several  Granton  Eraitd 
Hia  Name. — Ely  v.  Brewer,  182  Ala,  3J«, 
83  So.  742.  See  the  title  DEEDS,  S  U8, 
vol.  4,  p.  78S. 

IV.  PLEADING  AND  EVIDENCE. 
§  ISB.  Pleading. 

§  I3(^ Invalidity. 

A  bill  for  cancellation  of  a  deed  and 
note,  alleging  that  plaintiff,  an  ignorant, 
weak-minded  negro,  without  education 
and  business  experience  and  erisily  in- 
fluenced, was  induced  by  respondent,  a 
shrewd  white  man,  by  false  representa- 
tion as  to  the  value  of  his  land,  to  deed 
it  to  respondent  for  the  latter'4  non-ne- 
gotiable note,  payable  five  years  from 
date  for  a  fraction  of  the  value  as  stated 
of  the  land,  held  not  demurrable  as  stat- 
ing a  conclusion  of  the  pleader  that  tbc 
respondent  procured  the  conveyance 
through  fraud,  duress,  or  undue  influ- 
ence or  because  not  showing  that  com- 
plainant was  mentally  incompetent 
Broughton  v.  Walker,  1S7  Ala.  234,  Tl 
So.  S39. 

§    ISl.     Presumpticni     and     Burden    of 
Proof. 

§  13S.    Execution,     Existence,    and 

Identity. 
Burden    of    Proof. — Dun  son    v.    Henn, 
178   Ala.    152,  S9    So.   54.     See    the  title 
DEEDS    5  133,  vol.  4,  p.  790. 


S  lU.  - 


-  Delivery. 


§  134  (S)  Presumption    from    Possession 
of  Deed. 
In  General.— Napier  v.  Elliott,  177  Alt- 
11^,  S8  So.  435.    See  the  title  DEEDS,  ! 
134   (2),  vol.  4,  p.  791. 
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j  134  (S)  Time  of  DeUverr. 

In    Genenl. — Daughdrill    v.    Lockhart, 
lg|  Ata.  33S,    61   So.  80S.     See    the  title 
DEEDS.   §   134   (3).   vol.   4,   p.   791. 
%  134  (S)   Effect  of  Record    or  Delivery 
for  Record. 

In  GeneraL— Napier  v.  Elliott,  ITT  Ala. 
113,  58  So.  435.  See  the  title  DEEDS,  § 
134  (5).  vol.  4,  p.  T91. 

The  mere  filing  of  a  deed  for  record 
by  the  grantor  is  prima  facie  a  delivery, 
acceptance  of  which  will  be  presuftied  if 
the  conveyance  is  beneficial  to  ^antee. 
Skipper    v.    Holloway,    Ifll    Ala.    190, '  «7 

So.   991. 

Rebuttal  of  Presumption.  —  The  pre- 
sumption of  delivery  arising  from  record 
of  a  deed  may  be  rebutted  by  satisfac- 
tory evidence  that  the  grantor  did  not 
intend  by  tiling  the  conveyance  to  make 
delivery;  the  question  of  delivery  being 
one  of  intention.  Skipper  v.  fiolloway, 
191  Ala,   190,  6T   So.  991. 

3  13S.  Consideration, 

One  seeking  to  set  aside  deeds,  on 
the  ground  of  intoxication  at  the  time 
of  execution  and  insulHciency  of  consid- 
eration has  the  burden  of  proof.  Sell- 
ers V.  Knight,  185  Ala.  86,  64  So,  339. 

§  IM Validitjr. 

S  136  (1)   Capacity  and  Assent  of  Par- 
ties in  GeneraL 

Preaumption  of  Sanity.  —  In  suit  to 
cancel  a  mortgage  and  deed  on  account 
of  mental  inca^jacity  of  mortgagor  and 
grantor,  where  complainants  made  no 
proof  of  such  incapacity  at  time  of  exe- 
cution, they  were  not  entitled  to  relief; 
the  law  presuming  sanity.  Johnson  v. 
Pinckard,  196  Ala.  2S9,  73  So,  12T. 

Burden  of  Proving  Intoxication. — A 
grantor  seeking  to  cancel  his  deed  has 
the  burden  of  showing  his  incapacity 
from  intoxication.  Lewis  *.  Davis 
(Ala.),  T3  So.  419;  Sellers  v.  Knight,  185 

Ala.  96.  64  So.  329. 

§  1S6  (S)  Fraud  in  GeneraL 

Where  one  enfeebled  in  mind  by  the 
excessive  use  of  intoxicating  liquors  ex- 
ecutes a  deed  for  an  insutticient  consid- 
eration, a  presumption  of  fraud  arises 
which  must  be  overcome  by  evidence  of 


fair   and   honest   dealing  on   the  part  of 

the  one    who  claims  the   validity  of  the 

deed.     Sellers  v.  Knight,  ISS  Ala.  W,  64 

So.  339. 

§  IM  (3)   Undue  Influence. 

§  134  (3a)  In  GeneraL 

Where  a  principal  seeks  to  avoid  a 
conveyance  to  his  agent  because  of  un- 
due influence,*  he  must  show  that  the 
agent  occupied  a  position  of  advantage, 
before  the  burden  of  showing  the  volun- 
tary character  of  the  transaction  will  be 
cast  upon  the  agent.  Curry  v.  Leonard, 
186  Ala.   666,  65   So.  362. 

That  a  conveyance  by  a  woman  to  her 
farm  manager  in  payment  for  his  serv- 
ices was  made  in  contemplation  of  death, 
does  not  affect  the  burden  of  proof  as 
to  undue  influence,  where  the  grantor 
had  contractual  capacity.  Curry  v.  Leon- 
ard. 186  Ala.  666.  65  So.  362. 
§  ISA  (Sb)  Confidential  Relation  in  Gen- 
eraL 

Sbowing  Confidential  Relation.  —  To 
raise  presumption  that  deed  was  pro- 
cured by  undue  influence,  evidence  must 
show  confidential  relation  between  the 
parties  and  that  grantee  was  the  domi- 
nant spirit  in  procuring  the  deed.  Wooddy 
V.   Matthews.  194  Ala.  390,  69  So.  60T. 

Burden  of  Showing  Undue  Influence 
—Where  a  woman  conveyed  her  prop- 
erty shortly  before  her  death  to  her 
faim  manager,  who  had  attended  to  her 
business  affairs  and  acted  as  her  per- 
sonal servant,  the  conveyance  reciting 
that  it  was  in  consideration  of  his  serv- 
ices, which,  it  was  undenied,  were  rea- 
sonably worth  the  value  of  the  prop- 
erty, the  burden  of  showing  undue  in- 
fluence is  upon  the  representatives  of  the 
grantor.  Curry  v.  Leonard,  186  Ala.  666, 
6S  So.  362. 

Burden  of  Showing  Transaction  Vol- 
untary.^— Where  one  claiming  under  a 
conveyance  has  acquired  from  another, 
to  whom  he  stood  in  some  confidential 
relationship,  an  unreasona>ble  benefit, 
equity  casts  on  him  the  burden  of  prov- 
ing that  the  transaction  was  voluntary 
on  the  donor's  part.  Curry  v.  Leonard, 
186   Ala.   666,   65   So.   362. 

Presumption  of  Undue  Influence— Re- 
buttal of   Presumption. — Where   a   confi- 
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dential  relation  existed  between  the 
parties  to  a  deed  at  the  time  of  its  ext- 
cution,  and  the  grantee  was  the  dominat- 
ing spirit,  the  law  presumes  the  exer- 
cise of  undue  influence,  and  to  rebut  the 
presumption  the  grantee  must  by  clear 
and  convincing  proof  show  that  he  acted 
in  good  faith  and  did  not  take  advan- 
tage of  the  grantor.  Wooddy  v.  Mat- 
thews, 194  Ala.  390,  69  So.  60T;  Young 
V.  Love,   186  Ala.  293,  65  So.  337. 

Mere  presumption  of  undue  influence 
exerted  by  a  grantee  over  the  grantor, 
arising  from  confidential  relations  be- 
tween the  parties,  may  'be  overcome  by 
proof  of  competent  independent  advice 
knd    counsel,   or   by   any    other   evidence 

'  which  shows  that  the  transaction  was 
not  affected  by  any  abuse  of  confidetjce. 
Manfredo  v.  Manfredo,  191  Ala.  322,  S8 
So.   157. 

I  136  (3c>  Transactions  between  Parent 
and  Child. 
In  General. — Hawthorne  v.  Jenkins,  1B3 

'  Ala.    355,     62    So.     505.      See     the    title 

DEEDS,   S    136    (3),    vol.    4,   p.   793, 

In  parent's  action  to  set  aside  deed 
to  her  child  for  undue  influence,  parent 
has  burden  of  proving  such  influence. 
Hassell  v.   Hassell   (Ala.),  77   So.  716. 

On  a  conveyance  by  parent  to  child, 
there  is  a  piesumption  that  there  was 
no  undue  influence,  and  the  burden  is  on 
the  grantor  or  his  heirs  to  overcome 
such  presumption,  but  on  proof  that  the 
child  was  the  dominant  party,  the  bur- 
den shifts  to  child  to  show  fairness  of 
transaction  and  that  the  parent  acted 
freely  and  voluntarily.  Whaley  v.  Crit- 
lenden,  19?  Ala.  341,  68  So.  886,  cited  in 
notes  in  Ann.  Cas.  I918B.  458.  459. 
'  S   1S7.  AdnuBstbility  of   Evidence. 

}  130.  Delivery. 

In  General.— Napier  v.  Elliott,  177  Ala. 
'  113,  58  So.  435,  cited  in  note  in  Ann. 
Cas.  1916E,  714.     See   the   title   DEEDS. 

§     139,    vol.    4,    p.    795, 

{  141. Validity. 

In   General. — Loring  v.   Gnimmon,   176 
Ala,     236,    57    So,     8181       See    the     title 
bEEDS.  5  141.  vol,  4,  p.  796. 
}  143.  Weight  and  Sufficiency  of  Evidence. 
I  143. In  General. 

In    a    suit     to    cancel    conveyances     ol 


land  which  plaintiff  claimed  were  ob- 
tained from  him  while  intoxicated  and 
for  an  inadequate  consideration,  eri- 
dence  held  to  show  a  ratification  of  the 
conveyance  by  complainant,  Stllers  ». 
Knight,   185   Ala.  96,  64   So.  329. 

In  a  suit  to  set  aside  a  convcyaact, 
evidence  held  to  show  that  complainiDl, 
who  was  told  conveyance  of  a  sirip 
of  land  was  necessary  to  save  her  grand- 
father from  imprisonment,  did  not  intend 
to  convey  the  parcel  claimed  by  defend- 
ant. '  ICirby  *.  Arnold,  191  Ala.  2M,  68 
So.  17. 

§  US.  Delivery. 

In  ejectment,  evidence  held  to  shon 
delivery  of  deed  under  which  pUintifl 
claimed.  Bennett  v.  Albrecht  (AU.),  73 
So.    833. 

Proof  that  a  purported  deed  vti 
signed  by  the  grantor,  acknowledged, 
cer tilled  by  a  proper  officer,  and  re- 
corded in  time  in  the  office  of  the  pro- 
bate judge,  is  sufficient  proof  of  deliv- 
ery. Sulzby  V.  Palmer,  194  Ala.  btt,  l»6 
Ala.    645,    70    So.    1. 

That  deed  to  take  effect  at  death  of 
grantor  recited  that  it  was  "signed, 
sealed  and  delivered"  in  presence  ol 
probate  clerk  who  was  attesting  witness 
with  other  evidence  held  to  support  in- 
ference that  deed  was  then  delivered  to 
attesting  witness  as  depositary,  and  tbat 
its  subsequent  possession  by  grantor  wis 
consequent  upon  death  of  depositiiT. 
Burgess  v.  Fowler  (Ala.).  75  So.  954, 
g  147.  —  Consideration. 

In  a  suit  to  set  aside  a  conveyance, 
evidence  held  to  show  inadequacy  of 
consideration.  Kirby  v.  Arnold.  191  Alt 
263,  68   So.  17. 

In  a  suit  to  cancel  conveyances  of  Imi 
evidence  held  insuflicient  to  show  thil  > 
fair  consideration  was  not  given  for  tbt 
conveyances.  Sellers  v.  Knight,  18* 
Ala.  96,  64  So.  32S. 

§  IM.  VaUdity. 

§   14B  <1)   Capacity  and  Assent  of  ?tt- 
ties  in  General. 
In  General— Hays  v.   Dillard,  176  .Ak 
109,  57    So.  695.     See   the    title  DEEDS. 
§   148   (1).  vol.   4,  p.   800. 
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Mental  Incftpacity.— Evidence  held  to 
su^Uin  a  finding  that  a  deed  to  land,  ex- 
ecuted by  a  grantor  at  the  age  of  sa. 
was  void  and  ineffective  because  of  men- 
it  1  incapacity  of  deceased.  Josey  ■. 
Johnston,  197  Ala.  483.  T&  So,  27. 

§  148   (S)    Fraud  and   MiBTepresentation. 

In  General  —  Dunson  v.  Heun,  ITS 
Ala.  152,  S9  So.  94.  See  the  title 
DEEDS,   5   148  (2),  vol.  4,  p.  801. 

Evidence  held  not  to  show  that  a  deed 
was  procured  by  the  fraud  of  the  gran- 
tee. Wooddy  V.  Matthews,  194  Ala.  390, 
69  So.  607. 

In  action  to  cancel  deed  on  ground  of 
fraud,  evidence  held  not  to  show  fraud 
outside  of  inadequacy  of  purchase  price. 
Wilson    V.    Mullins    (Ala.),    75    So.    90O. 


t  to  c 


conveyances  on 
re  procured  by 
was  wholly  in- 


t   of   the   other. 
Chapman,    195 


the  ground  that  they  wt 
fraud  and  that  the  price 
adequate,  evidence  held 
cellation  of  one,  but  no 
conveyance.  Chance  v. 
Ala.    513,    70    So.    676, 

Clear,  Convincins  and  Satisfactory 
Proof. — A  grantor,  seeking  to  set  aside 
a  deed  because  of  fraud  inducing  him  to 
sign  it  without  knowing  its  contents,  has 
the  burden  of  showing  the  fraud  by 
clear,  convincing  and  satisfactory  proof; 
and  where  the  proof  is  uncertain  in  any 
material  respect,  it  is  insufficient,  though 
the  court  may  feel  that  a  great  wrong 
has  been  done.  Wooddy  v.  Matthews, 
1S4  Ala.  390,  69   So.  GOT. 


5  148   <S>   Undue  Influence. 

In  General. — Hawthorne  v.  Jenkins,  183 
Ala.  255,  62  So.  505.  See  the  title 
DEEDS,  S  148  (3),  vol.  4,  p.  801. 

Parent's  Deed  to  Child.  —  Evidence 
held  insufficient  to .  show  that  parent's 
dCLd  to  the  child  was  secured  by  undue 
influence.  Hassell  v,  Hassell  (Ala.),  77 
So.  718. 

Confidential  Relations.— In  a  suit  by  a 
grantor  to  set  aside  a  deed  on  the 
ground  of  the  grantee's  fraud,  evidence 
neld  not  to  show  the  existence  of  a  con- 
fidential relation  between  the  parties,  so 
that  the  grantee  did  not  have  the  bur- 
den of  rebutting  the  presumption  of  un- 
due influence.  Wooddy  v.  Matthews, 
194  Ala.  390,  69  So.  607, 
§   148   (4)   Hiatake. 

In  a  suit  to  reform  a  deed  so  as  to  ex- 
cept growing  timber  excepted  by  the 
bond  for  title,  where  there  was  evidence 
that  both  parties  treated  the  deed  for 
some  time  after  its  execution  as  except- 
ing the  timber,  that  the  grantees  did 
not  know  of  the  omission  of  the  excep- 
tion until  several  months  after  its  exe- 
cution, and  that  they  were  then  in- 
formed by  third  parties,  and  that  it  was 
only  then  that  they  objected  to  the 
grantor  removing  the  timber,  and  there 
were  other  circumstances  of  the  same 
bearing,  the  evidence  sufficiently  showed 
that  the  exception  was  omitted  by  mis- 
take and  not  by  agreement  as  claimed  by 
defendants.  Jacobs  v.-  Johnson,  187  Ala, 
205,    65    So.    808. 
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Defamation. 

See  post,  LIBEL  AND  SLANDER. 

Defraud. 

See.  post,  FALSe'pRETENSES;  FRAUD;  FRAUDULENT  CONVEYANCES. 

Delhreiy. 

As  to  delivery  of  instruments,  contracts,  goods,  etc.,  see  the  specific  titles,  as  for 
instance  as  to  delivery  of  deeds,  see  ante,  DEEDS;  as  to  delivery  of  goods,  see  ante, 
CARRIERS;  post,  SALES,  etc. 

Danonstrative  Evidence. 

See  ante,  CRIMINAL  LAW;  post.  EVIDENCE. 


Demurrer  in  Heading. 


See  post.  EQUITY;  PLEADING, 
in  criminal  proceedings,  see  ante,  CRIMINAL  LAW;  post,  INDICT- 
MENT AND  INFORMATION, 

Demurrer  to  Evidence. 

See  ante.  CRIMINAL  LAW;  post.  TRIAL. 


DEPOSITARIES. 

§  3J-S.  Deposits  of  Public  Moneys. 

Cross  References. 
See  the  title  DEPOSITARIES,  vol.  t.  p.  S08,  and  references  there  given. 
In   addition,   see   ante.    BAILMENT;    BANKS  AND   BANKING;    post,    WARE- 
HOUSEMEN. 

§  3!^.  DepodtB  of  Public  Moners. 

Liabllitjr  of  DepoiitWT- — Wiere  bank 
having  deposit  to  credit  of  president  of 
board  of  convict  inspectors  in  good 
faith  delivered  to  president  or  authorized 


agent,  chief  clerk  in  convict  department. 
funds  or  values  to  amount  of  the  de- 
posit, bank  was  discharged  from  li^ility 
to  state.  State  v.  Montgomery  Sav.  Bank 
(Ala.).  74  So.  843. 
384 
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DEPOSITIONS. 

§  19.  CMficers  or  Persons  Authorized  to  Take  Depositions. 

§  2t,  Special  Appointment  or  Designation. 

§  26.  Notice  of  Taking. 

§  28.  Examination  of  Witness. 

§  29.  In  General. 

§  30.  Cross- Examination  and  Cross-Interrogatories. 

§  33.  Annexing  Exhibits. 

§  43.  Suppression. 

§  43  (1)  Right  to  Suppress  in  General. 

§  43   (4)  Motions. 
§  46.  Admissibility  in  Evidence, 

§  52.  Insufficiency  of  Answers. 

§  53.  Part  of  Deposition. 

§  55.  Actions  and  Proceedings  in  Which  Deposition  May  Be  Used. 

§  56.  Other  Actions  between  Same  Parties. 

§  57.  Other  Actions  between  Different  Parties, 

§  59.  Defects  and  Objections. 

§  61.  Time  for  Objection  in  General. 

§  63.  Necessity  of  Objection  before  Trial. 

§  63  (1)  Interrogatories. 

§  63  (8)  Evidence  in  Deposition. 
§  65.  ■  Waiver. 

Cross  References. 
See  the  title  DEPOSITIONS,  vol.  5,  p.  3,  and  references  there  given. 
As  to  introducing  answers  to  interrogatories  on  former  trial  to  impeach  witnes*, 
see  post.  WITNESSES. 


9   19.  Officers  or  Persons  Authorised  to 

Take  Depositions. 
9   SI.  Special  Appointment  or  Des- 

icnation. 
Where  a  party,  when  filing  interroga- 
tories, nominated  one  as  a  suitable  per- 
son to  take  the  deposition  of  a  witness, 
and  the  adverse  party,  when  filing  cross- 
interrogatories,  nominated  another  re- 
sid'ng  at  the  same  place  as  a  suitable 
person,  commission  addressed  to  both, 
or  to  such  one  or  more  of  them  as 
should  act,  -conferred  authority  on  ei- 
ther to  take  and  certify  the  deposition. 
Uorton  V.  Clark,  10  Ala.  App.  439,  65 
So.  408. 
§  se.  Notice  of  Taking. 

Under  Code  ISOT,  S  4038.  as  amended 
by  Acts  1»11,  p.  487,  providing,  relative 
to  depositions,  that  when  the  testimony 
is  desired  under  |  4430.  subd.  3,  author- 


izing the  taking  of  depositions  when  the 
witness  resides  more  than  100  miles 
from  the  place  of  trial  or  is  absent  from 
the  state,  the  testimony  may.  unless  the 
opposite  party  makes  the  affidavit 
therein  prescribed,  be  taken  by  inter- 
rogatories, that  the  moving  party  may 
hie  interrogatories,  of  which  and  of  the 
residence  of  the  witness  and  of  the  com- 
missioner to  be  appointed  he  must  give 
the  opposite  party  notice,  and  that,  if 
thereupon  such  apposite  parly  shall 
make  affidavit  that  in  his  belief  it  is  ma- 
terial that  the  testimony  of  such  witness 
be  taken  orally,  the  clerk  shall  issue  a 
commission  to  take  such  testimony  by 
oral  examination,  provided^  however, 
that  in  all  cases  in  which  testimony  is 
to  be  taken  by  interrogatories  the  party 
against  whom  the  testimony  is  proposed 
to  be  taken  shall,  within  the  time  al-' 
lowed   to   file   cross- interrogatories,   have' 
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the  right  to  demand  reasonable  notice  of 
the  time  and  place  of  taking  the  testi- 
mony and  to  attend  such  examination 
and  cross-examine  the  witnesses  orally 
in  all  cases  where  depositions  are  taken 
on  commissions  from  the  law  courts,  thi 
party  against  whom  it  is  proposed  ti 
take  the  testimony  within  the  time  for 
filing  cross-interrogatories  has  a  right  to 
demand  reasonable  notice  of  the  time 
and  place  of  taking  the  testimony, 
though  the  meaning  of  the  statute  is 
somewhat  obscure.  Barfield  v.  South 
Highland  Infirmary,  191  Ala,  553, 
So.   30. 

I  St.  Examination  of  Witneia. 
I  n.  In  GeneraL 

Under  Code  1907,  %  3139,  providing 
that  either  party  may  require  witnessci 
residing  within  the  state  to  be  exam 
ined  orally  instead  of  by  interrogatories, 
a  party  to  a  suit  in  equity  may  be  c 
pelled  by  the  adverse  party  to  testify 
orally,  and  the  method  prescribed  by  S 
3134,  for  an  examination  by  filing  inter- 
rogatories is  not  exclusive.  West 
Cowan,  189  .Ma.  139,  66  So.  816. 
§'  30.  — <—  CrOH-Exuninatioa  and  Crois- 
Intcrrogatories. 

See  ante,  '•Notice  of  Taking,"  |  8«. 
§  33.  Annexing  Exhibita. 

Where  exhibits  to  a  deposition,  though 
not  referred  to  in  the  certificate  of  the 
commissioner,  were  specifically  referred 
to  by  the  testimony  of  the  witness,  and 
identified  as  exhibits  marked  by  a  desig- 
nating lettor,  and  were  securely  fas- 
tened to  the  deposition,  they  were  suffi- 
ciently identified  as  to  be  receivable  in 
evidence.  Crosswhite  v.  Chattanooga 
Brewing  Co.,  10  Ala.  App.  435,  6S  So. 
298. 

§  43.  Suppreaaion. 

§  43  (1)  Right  to  Suppreu  ia  General. 

Exhibits  Mot  Propcrljr  Identified— 
That  some  exhibit  or  exhibits  attached 
to  a  deposition  were  not  proc'rly  identi- 
fied was  no  ground  for  objection  to  the 
entire  deposition,  or  for  a  motion  to  sup- 
press it  in  its  entirety,  but  the  proper 
practice  was  to  move  to  exclude  or  sup- 
press     the       exhibits.      Crosswhite      v. 
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ChatUnooga    Brewing  Co.,   JO  Ala.  kff. 
48S.  «a   So.  3»S. 
S  4»  (4)  Motions. 

Under  Code  1907,  S  *0*2.  providiog 
that  objections  to  the  admissibility  of 
an  entire  deposition  must  be  made  be- 
fore entering  on  the  trial,  a  motion  lo 
suppress  a  deposition  not  made  before 
entering  on  the  trial  comes  too  lite. 
Wooten  V.  Federal  Discount  Co.,  7  Ak 
App.  Kl,  62  So.  253. 
§  M.  Admiaaibility  in  Evidence. 
I  St. Insufficiency  of  Anawert. 

It  is  within  the  discretion  of  the  trial 
court  to  determine  whether  answers  bj 
the  plaintiff  to  interrogatories  are  eva- 
sive. Roll  V.  Howell,  S  Ala.  App.  119, 
63  So.  463, 
§  B3. Part  of  Deposition. 

Answer  of  party  to  part  only  of  in- 
terrogatories propounded  by  adverse 
party  can  not  be  received  in  evidence. 
Portsmouth  Cotton  Oil  Refin.  Corp,  v. 
Madrid  Cotton  Oil  Co.  (Ala.),  77  So,  ». 
§  60.  Actions  and  Proceedugs  in  Which 
Deposition  Hay  Be  Used. 

S  H.  Other  Actiotu  between  Same 

Parties. 

Depositions  and  exhibits  which  were 
detached  for  convenience  by  order  of  the 
court  and  without  objection,  in  a  former 
proceeding  are  admissible  in  evidence  in 
the  subsequent  trial,  where  their  gen- 
uiness  and  identity  are  not  questioned. 
Roll  V.  Howell,  9  Ala,  App,  179,  68  So, 
463. 

§  B7. Other  Actions  between  DiSet- 

ent  Parties. 
In  a  suit  to  set  aside  a  fraudulent  con- 
veyance, where  the  grantor's  fraud  might 
have  been    inferred  from  his    having  re- 
tained possession  of  the   land,  his  depo- 
sition taken  in  a  previous  suit  on  differ- 
ent issues,  between  different  parties,  wai 
admissible  as  being  relevant  to  the  facts 
of  the  conveyance.      Murphy  v.  Pipkins, 
191   Ala.   Ill,  87    So.  675. 
§  M.  Defects  and  Objcdiotts. 
§   n.  Time  for   Objectioa  in  Gen- 
eral. 
Objection    Hade    When    Depositioo  Ii 


Digitizea 


nvCoOgIC 


§§  61-65 


Depositions — Depots 


Offered  in  Evidence. — Objections  to  in- 
terrogatories and  answers  are  too  late 
when  first  made  when  the  deposition  is 
offered  in  evidence.  Hurst  v.  Fitz  Wa- 
ter Wheel  Co.,  1B7  Ala.  10,  72  So.  314. 

lacompetcncy  and  Illegality  Apparent 
on  Face  of  Deporition. — An  objection  to 
evidence  contained  in  deposition  may  be 
made  at  any  stage  of  trial,  where  in- 
competency and  illegality  of  such  evi- 
dence is  apparent  on  face  of  deposition. 
Karpeles  v.  City  Ice  Delivery  Co.  (Ala.), 
73  So.  643. 

Statements  Not  Based  on  Witnesses' 
Own  KnowledEC— Though  plaintiff  did 
not  file  objections  to  interrogatory  to  a 
witness,  but  filed  cross-interrogatories, 
objection  may  ■  ibe  received  thereafter 
where  it  did  not  appear  until  witness 
answered  interrogatory  that  he  was 
making  statements  as  to  a  question  of 
fact  not  based  on  his  own  knowledge. 
Boshell  V.  Cunningham  (Ala.),  76  So 
937. 

§  83. Necessity  of  ObjectioQ  before 

TriaL 
§  «$  (1)   Interrogatories. 

Where  interrogatories  are  filed,  and  no 
objections  are  taken  to  them,  and  cross- 
interrogatories  are  iiled,  and  the  answer 
is  responsive  to  the  interrogatory  and 
material  to  the  issues  of  the  cause,  a 
party  can  not  thereafter  object.  Boshell 
V.    Cunningham    (Ala.),    76    So.   937.   . 

Objections  on  Trial. — Where  no  ob- 
jections arc  filed  to  interrogatories,  and 
the  answers  and  exhibits  are  responsive 
and  material,  it  is  too  late  to  object  to 
the  depositions  on  the  trial.  Crosswhite 
V.  Chattanooga  Brewing  Co.,  10  Ala. 
App.    42S,    69    So.    S9S, 

Same  —  No  Opportunity  Earlier. — 
Where  a  deposition  was  regularly  taken 
and  returned,  objection  at  the  trial  that 
portion    of    deposition    was    not    respon- 


sive or  stated  more  or  less  than  was 
called  for  by  the  interrogatories,  held 
not  available,  unless  accompanied  by 
proof  that  the  objector  had  no  oppor- 
tunity of  making  the  objection  earlier. 
Hill  V.  Condon,  14  Ala.  App,  332,  70  So. 
308. 

Time  for  Objection  —  Hearsay  Evi- 
dence.— Where  in  an  action  for  damages 
to  automobile  though  defendant  was  rep- 
resented by  counsel  at  the  oral  examina- 
tion of  plaintiff  beiorc  a  commissioner, 
he  did  not  then,  or  subsequently  and 
prior  to  the  trial  object  to  a  question  as 
to  cost  of  repairs  and  hearsay  testimony 
that  the  amount  charged  was  reasonable, 
contained  in  a  deposition,  held  such  ob- 
jection not  available  at  the  trial.  Hill 
V.  Condon,  14  Ala.  App.  332,  70  So.  20^.^ 

§  B3  <8)  Evidence  in  Deposition. 

Objection  to  portions  of  deposition 
which  contain  mere  conclusions  of  wit- 
ness on  merits  of  ultimate  issue  was  not  ' 
waived  by  failure  to  object  before  trial. 
Karpeles  v.  City  lee  Delivery  Co.  (Ala.), 
73  So.  642. 
§  ftS.  Waiver. 

Impropeiiy  Certified — Waiver  of  Ob- 
jection. —  Depositions  procured  by  re- 
spondents, which  were  not  properly  cer- 
tified, held  properly,  considered  by  the 
chancellor  when  not  objected  to,  and 
where  complainant  introduced  as  past 
of  his  own  evidence  the  testimony  given 
by  each  deponent  on  cross-examination. 
Smith  V.  Morris,  tSl  Ala.  27d,  61  So. 
379. 

Objection  That  Evidence  Not  Best.— 
An  objection  that  a^copy  of  an  order  tor 
sewing  machines  attached  to  a  witness' 
deposition  was  not  the  best  evidence  was 
waived  by  failing  to  object  before  going 
to  trial.  Forehand  v.  White  Sewing 
Mach.  Co.,  199  Ala.  308,  70  So.  147. 


Deposits  in  Court 

See  the  title  DEPOSITS  IN  COURT,  vol.  5,  p.  32,  and  references  there  given, 

DepoU. 

See  ante,  CARRIERS;  post.  RAILROADS. 
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DESCENT  AND  DISTRIBUTION. 

I.  Nature  and  Oonrse  in  OeneraL 

§  2.  What  Law  Governs. 

§  4.  Real  Property  and  Interest  Therein. 

§  7.  Property  Subject  to  Descent  or  Distribution. 
n.  Persons  Entitled  and  Their  Bespective  Shares. 

(A)  Heirs  and  Next  of  Kin. 

§  16.  Grandparents  and  Remote  Ascendants. 

(B)  Surviving  Husband  or  Wife. 

§  21.  Nature  of  Right  in  General. 

§  22.  Constitutional  and  Statutory  Provisions. 

§  23.  Issue  of  Intestate  Also  Survivii^. 

§  24.  In  General. 

§  25.  Estoppel,  Waiver  or  Release  of  Right. 
m.  Bights  and  Liabilities  of  Heirs  and  Distributees. 
(A)   Nature  and  Establishment  of  Rights  in  General. 

§  27.  Establishment   and    Determination  of    Heirship  or   Right  to 

Share  in  Distribution. 
§  28.  Title  of  Heirs  or  Distributees. 

§  30.  Real  Property  and  Intertsts  Therein. 

§  36.  Conveyances  of  Property  by  Heirs  or  E>istributees. 

§  37.  Assignments  of  Distributive  Shares. 

§  38.  Rights  and  Liabilities  of  Purchasers  from  or  Assignees  of 

Distributees. 
§  39.  Actions  t^  Heirs  or  Distributees. 

§  41.  Relating  to  Real  Property  or  Interests  Therein. 

§  41   (1)  Rights  of   Action,   Nature  of   Remedy,  and  Condi- 
tions Precedent. 
§  41  (2)  Parties. 

(C)  Debts  of  Intestate  and  Incumbrances  on  Property. 
§  64.  Liabilities  on  Descent  of  Real  Property. 

§  65.  Specialties  and  Debts  of  Record. 

§  66. •-  Liens  and  Incumbrances  Created  by  Intestate. 

Cross  References. 

See  the  title  DESCENT  AND  DISTRIBUTION,  vol.  5.  p.  35.  and  references 
there  given. 

In  addition,  see  post,  EXECUTORS  AND  ADMINISTRATORS;  HUSBAND 
AND  WIFE:  WILLS. 

requires  tha*  iiE  law  shall  govern  exclu- 
sively descent  or  heirship  of  real  esUtt 
within  its  jurisdiction.  Frederick  v.  Wit- 
botirne  (Ala.),  73  So.  442. 
§  7.  Propertjr  Subject  to  Descent  or 
Outribution. 
Where  an  ancestor  once  had  posses- 
sion but  not  at  his  death,  and  bad  no  ti- 


{  a.  What  Law  Governs. 

S  i.    Real    Property    and    Interest 

Therein. 
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Descent  and  Distribution 


de,  nothing  could  descend  to  his  chil- 
dren, and,  for  them  to  have  an  interest 
which  could  be  conveyed,  they  must  have 
had  possession  themselves  or  by  their 
guardian  up  to  the  time  of  the  convey- 
ance, or.  if  the  possession  was  discon- 
tinued, there  must  have  been  an  animus 
revertendi.  Hicks  f.  Burgess.  145  Ala. 
S84,  64   So.  390. 

II.    PERSONS    ENTITLED    AND 
THEIR  RESPECTIVE  SHARES. 

(A)  HEIRS  AND   NEXT   OF   KIN. 

S  16.  Gnuidpareiits  and  Retnote  Ascend- 
•nta. 
Under  the  statute  of  descents  (Cod; 
1907,  §  3TS4),  grandparents  take  before 
uncles  and  aunts.  Rucker  v.  Jackson, 
180    Ala.     lOa,    60    So.    139. 

(B)  SURVIVING      HUSBAND      OR 
WIFE. 

3  11.  Nature  of  Right  in  General. 

Value  of  decedent's  land  in  relation  to 
widow's  exemption  should  have  teen 
computed  upon  so  much  of  the  land  as 
4ecedeot  owned,  and  not  the  entire  tract. 
Landers  v.  Hayes,  196  Ala.  S33,  72  So. 
lOfi. 

Widow's  Share — Homestead  Exemption. 
— Under  the  statutes,  upon  decedent's 
death,  leaving  no  minor  children,  the 
absolute  fee  in  all  of  his  lands,  valued  at 
less  than  $2,000,  passed  to  his  widow, 
notwithstanding  there  was  no  proceed- 
ing setting  such  lands  apart  to  her  as 
the  homestead  exemption.  Combs  v. 
Greene,  ISl  Ala.  321,  SI  So.  898. 
S    SS-   Constitutional  and   Statutory   Pro- 


Rights  of  Smrviving  Husband. — Lake 
V.  Russell,  ISO  Ala.  199,  60  So,  850.  See 
the  title  DESCENT  AND  DISTRIBU- 
TION.  8  28.   vol-   5.   p.   42. 

Rights  of  Survivii^  Wife.  —  Lake  v. 
Russell,  ISO  Ala.  199,  SO  So.  650.  See  the 
title  DESCENT  AND  DISTRIBU- 
TION. §  22.  vol.  5.  .p.  41. 
§  t3.  Issue  of  Intestate  Also  Surviving. 
§  S4.  In  GenetaL 

Where  at  husband's  death  he  owned 
only  a  single  tract  of  land,  which  did  not 
exceed  $3,000  in  value,  and  his  only  child 


was  not  a  minor,  the  title,  under  Code 
of  l«9a,  S  3098,  vested  absolutely  in  the 
widow.  Landers  v.  Hayes,  I9fl  Ala.  S3Q, 
73   So.    106. 

It  not  appearing  that  one  who  died  in 
1874  was  insolvent  and  hence,  being  pre- 
sumed that  his  estate  was  solvent,  his 
hnd  vested  in  his  children  as  his  heirs, 
subject  to  the  widow's  right  as  such  and 
her  right  under  Acts  1872-3,  pp.  64-69, 
to  retain  possession,  along  with  the 
children,  of  the  household  until  solvency 
of  the  estate  was  determined.  Sloss- 
Sheffield  Steel,  etc.,  Co.  v.  Taff,  178  Ala. 
382,  59  So.  658. 

§   as.    Estoppel,    Waiver   or    Release    of 
Right 

Secret  Marriage.  —  Mere  fact  that 
widow  has  kept  her  marriage  secret  does 
not  estop  her  from  claiming  share  in 
husband's  estate.  Darrow  v.  Darrow 
<Ala.),  76  So.  383. 

III.  RIGHTS  AND  LIABILITIES  OF 
HEIRS  AND  DISTRIBUTEES. 

(A)       NATURE     AND     ESTABLISH- 
MENT    OF     RIGHTS     IN     GEN- 
ERAL 
§  S7.  Establishment    and    Determination 
of    Heirsh^>    or  Right    to  Share    in 
Distribution. 
Heirship  —  "FiliatJon"  ^  Evidence. — 
"Filiation,"  which  is  the  relation  of  par- 
ent   and    child,    may   be    established   by 
proof   that    tie    child   has  always    borne 
the     name    of   the    father   to    whom    he 
claims    to    belong,    and    that     the    father 
has    treated    him    as    his   child.      Lay    v. 
Fuller,  178  Ala.  375,  59   So.  609. 

In  ejectment,  where  the  heirship  of 
plaintiff  was  in  issue,  evidence  held  to 
conclusively  establish  both  filiation  and 
legitimacy.  Lay  v.  Fuller,  176  Ala.  375, 
59  So.  609. 

§  U.  Title  of  Hdra  or  Distributees, 
§  30.  —  Real    Property  and    Interests 
Therein. 
See    ante,   "In    General,"    %   24. 
Subject  to  Homestead  BxemptioaB  — 
Devolution  of    Property^On  the    death 
of  the  owner  of  real  property,  the  legal 
title   descends  to  his   heirs  at   law,   sub- 
ject to  the  homestead  exemptions  of  his 
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widow  and  minor  children.  McDuffie  v. 
Morrissett,   184  Ala.  960,   63   So.  S42. 

Statutory  Powers  oi  Personal  Repre- 
sentative.— Rucker  v.  Tennessee  Coal, 
etc.,  R.  Co.,  176  Ala.  459,  58  So.  4«B; 
Randolph  v.  Vails,  180  Ala.  83,  60  So. 
159.  See  the  title  DESCENT  AND  DIS- 
TRIBUTION, §  30.  vol.  5,  p.  44. 

On  death  intestate  of  one  seized  ot 
a  heritable  estate  in  lands,  title  descend: 
immediately  to  heir  subject  to  exercise 
by  administrator  of  his  statutory  pow- 
ers. Southern  R.  Co.  v.  Hayes  (Ala.), 
T3    So.  945. 

Distribution  without  Admit  istration  — 
Foredoiure  oE  Mortgage.— Braun  v.  Pet- 
tyjohn, 1T6  Ala.  593,  S8  So.  907.  See  the 
title  DESCENT  AND  DISTRIBU- 
TION, §  30,  vol.  5,  p.  44. 


Common  Law  —  SUtutory  Powers  of 
Personal  Representative.  —  Rucker  v. 
Tennessee  Coal,  etc.,  R.  Co.,  176  Ala. 
458,  58  So.  465.  See  the  title  DE- 
SCENT AND  DISTRIBUTION,  %  36. 
vol.  5,  p.  47, 
§  37.  Assignments  of  Distributive  Shares. 

A  note  belonging  to  deceased  at  his 
death,  and  not  disposed  of  by  his  will, 
passed  to  the  distributees,  subject  to  ad- 
ministration, so  that,  with  this  qualifica- 
tion, sole  ownership  of  it  vested  in  one 
of  them,  on  the  others  transferring  to 
her  their  interests  therein.  Reynolds  v. 
Reynolds,  10  Ala,  App.  420,  65  So.  194, 
certiorari  denied  in  Ex  parte  Reynolds, 
187  Ala.  673,  65  So.  103*. 
§  U.  Rights  and  Liabilities  of  Purchas- 
ers from  or  Assignees  of  Distribu- 
tees. 

See  ante,  "Assignments  of  Distribu- 
tive Shares."  %  37. 

Will  as  Evidence.— The  transferee  of 
all  the  property  owned  by  R.  at  the  time 
of  his  death,  except  that  disposed  of  by 
his  will,  may,  in  an  action  on  a  note  in- 
cluded in  such  estate,  introduce  the  will, 
to  show  the  note  was  not  within  the  ex- 
ception. Reynolds  v.  Reynolds,  10  Ala. 
App.  430,  65  So.  194,  certiorari  denied  in 
Ex  parte  Reynolds,  187  Ala.  672,  65  So. 
1034, 


§  S9.  Acticms  by  Mein  or  Diatribotees. 


§  «1  (I)  Rights  of  Action,  Nature  of 
Remedy,    and    Conditicms    Precedent 

Where  administrator  had  never  exer- 
cised power  and  had  resigned,  heir  may 
maintain  action  for  trespass  on  lands 
descended  to  him,  though  administrator 
prior  to  trespass  obtained  an  order  to 
sell  to  pay  debts.  Southern  R.  Co.  r. 
Hayes  (Ala.),  73  So.  945. 

Contract  between  Heiis — Construction. 
—Caldwell  v.  Caldwell,  183  Ala.  590,  «2 
So.  951.  See  the  title  DESCENT  AND 
DISTRIBUTION,  §  41  (1),  vol.  5,  p.  43. 

Laches.— Caldwell  v.  Caldwell,  1B3  AU. 
590.  62  So.  961.  See  the  title  DESCENT 
AND  DISTRIBUTION,  §  41  (1),  vol.  S, 

p.    48. 

§  41  (S)  Parties 

Action  Through  Personal  Representa- 
tive.—Where  all  the  debts  against  an  es- 
tate have  been  paid,  each  heir  may  as- 
sert his  right  to  the  beneficial  interest  in 
liens  upon  the  land  created  by  an  agree., 
ment    between    the    heirs    charging    the 

e  of  each  with  a  lien  for  his  indebt- 
edness   to    the    estate,    without    recourse 

in  action  through  a  personal  repre- 
sentative, Caldwell  v.  Caldwell,  183  Ala. 
590,  63  So.  951. 

(C)  DEBTS  OF  INTESTATE  AND 
INCUMBRANCES  ON  PROP- 
ERTY. 

§  fl4.  Liabilities  on  Descent  of  Real  Prop- 
erty. 

§  85.  Specialties  and  Debts  of  Rec- 
ord. 

Debts  of  Ancestor- Liability  of  Heir.— 
McCurdy  v.  Kenon,  178  Ala.  345,  59  So. 
*89.  See  the  title  DESCENT  AND 
DISTRIBUTION.  §  65,  vol.  5,  p.  56. 
§  46.  — —  Liens  and  Incumbrances  Cre- 
ated by  Intestate. 

Lien— Rights  of  Heirs.— The  debt  of  a 
purchaser  of  land,  who  has  given  notes 
to  secure  the  purchase  money,  is  a  lien 
on  the  land,  which  it  follows  upon  its 
descent  to  heirs.  Turner  v.  Turner,  ISJ 
.Ala.   424,   69    So.   503. 
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Deacriptioii. 

As    to  description  in  particular  instruments,  pleading,  etc.,  see  the  particular  titles. 

Destruction  of  Pnqierty. 

See  ante,  ANIMALS;  post,  LANDLORD  AND  TENANT. 

Detainer. 

See  post,  FORCIBLE  ENTRY  AND  DETAINER. 


DETINUE. 

§     1.  Nature  and  Scope  of  Remedy. 

§     3.  Title  and  Possession  of  PlaintifiF. 

§    9.  Taking  and  Detention  by  Defendant. 

§  12.  tJemand. 

§  13.  Defenses. 

§  14.  Persons  Entitled  to  Sue. 

§  21.  Claims  by  Third  Persons. 

§  22.  Pleadings. 

§  23.  Evidence. 

§  23  (1)   Presumptions  and  Burden  of  Proof. 

§  23  (2)  Admissibility  of  Evidence. 
§  23   (2a)   In  General, 
§  23  (2b)   Title  and  Right  to  Possession. 
§  24.  Damages. 
§  25.  Trial. 

§  27.  Questions  for  Jury. 

§  28.  Instructions. 

§  29.  Verdict  and  Findings. 

§  30.  Judgment. 

§  34.  Execution  and  Enforcement  of  Judgment. 

§  36.  Liatrility  on  Bonds  and  Recognizances. 

§  40.  Claimant's  Bonds. 

\        §  41.  Actions  on  Bonds  and  Recognizances. 

§  42.  Right  of  Action. 

§  46.  Pleading. 

Cross  References. 

See  the  title  DETINUE,  vol.  5,  p.  60,  and  references  there  given. 

As  to  plea  in  detinue  setting  up  invalidity  of  chattel  mortgage  under  which  plain- 
tiff claimed,  see  ante.  CHATTEL  MORTGAGES.  As  to  whether  mortgage  cov- 
ered property  subject  of  action  in  detinue  and  defendant  had  notice,  see  ante,  CHAT- 
TEL MORTGAGES.  As  to  admissibility  of  mortgage  in  evidence  in  detinue,  where 
identity  of  property  mortgaged  is  in  issue,  see  ante.  CHATTEL  MORTGAGES. 
As  to  propriety  of  charge,  in  detinue,  assuming  identity  of  property  covered  by 
mortgage,  same  being  in  controversy,  see  ante.  CHATTEL  MORTGAGES.     As  to 
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explanation  by  parol  evidence  of  a 
post,  EVIDENCE.    As  to  abstract 
tiff  by  defendant  and  retaken  after 
post.  TRIAL.     As  to  res  gestx  in  detii 
plaintiff,  see  post,  EVIDENCE. 

§  t.  Nature  and  Scope  ot  ^trreAf 

Wrongfol  Detention  —  One  or  Hore 
Defendants.— Detinue  is  an  acti< 
Itcto,  not  ex  contractu,  the  gist  of  the 
action  being  wrongful  detention, 
lie  against  one  or  more  in  possession, 
at  the  time  suit  is  commenced.  Gossett  v. 
Morrow,   187  Ala.  aB7,  6S  So.  836. 

Specific  Property  —  Note.  —  Detinue 
may  be  maintained  for  specific  property, 
such  as  a  note.     Hicks  v.  Meadows.  1»3 
Ala.  S46,  39  So.  432. 
§  S.  Title  and  PoHeuion  of  Plaintiff. 

Right  of  Action  —  Prior  Posteaaion. — 
A  plainlifT's  prior  possession  of  personal 
property,  though  he  be  not  th 
entitles  him  to  recovci  it  in  detinue, 
where  defendant'5  subsct^uenl  possession 
is  unconnected  with  the  true  ownership. 
Cammack  v.  Lavender,  9  Ala.  App.  443, 
63  So.  686. 

Self-Serving  Declaration. — In  detinue 
for  cotton,  of  which  defendant  claimed  he 
and  plaintiff  were  cotenants  on  the  ground 
that  they  had  been  partners  in  cultivation, 
evidence  by  defendnni  tbni  hr  had  chatged 
himself  with  the  fertilizer  used  on  the 
land  is  inadmissible,  being  a  mere  selt- 
serving  act,  when  not  shown  to  have  been 
with  the  consent  of  pUmtiff.  Williams  v. 
Lay,  184  Ala.  54,  63  So.  4456, 

Sufiidency  of  Plaintiff's  Title  to  Sup- 
port Action. — An  agreement  by  defend- 
ants in  consideration  of  plaintiffs'  ac- 
ceptance of  a  draft  for  $500  in  favor  of  de- 
fendants to  allow  plaintiffs  to  hire  a 
barge,  which  the  agreement  recited  was 
valued  at  $1,200,  ior  one-half  the  usual 
charges  of  barge  hire,  when  idle,  and  to 
forfeit  the  barge  to  plaintiffs  if  defend- 
ants did  not  retire  the  draft,  was  not  a 
legal  chattel  mortgage,  as  it  did  not  pur- 
port to  transfer  the  legal  title,  nor  a 
pledcc.  defendants  retaining  possession  of 
the  property,  nor  was  it  for  sale,  as 
there  was  no  delivery,  and  the  ownership 
remained  in  defendants,  and  moreover  a 
sale  was  not  intended,  but  was  only  an 
executory    contract,    and    for    a    breach 


It  detinue  taken  for  goods  purchased,  see 
detinue  for  mule  traded  to  plain- 
for  fraud  and  breach  of  warranty,  see 
taking  a  mule  traded  by  defendant  to 


thereof  plaintiffs'  remedy  was  an  action 
for  the  breach,  and  he  could  not  maintain 
detinue,  since  a  mere  equitable  title  or  a 
right  resting  on  an  unexecuted  execnlorf 
contract  docs  not  entitle  one  to  maintain 
such  an  action.  Minge  &  Co.  v.  Barrett 
Sros.  Shipping  Co.,  10  Ala.  App.  592,  CS 
So.  671. 

Equitable  Claim  to  Unidentified  Part 
of  Property.— Plaintiff  in  detimie,  whose 
evidence  shews  only  an  equitable  clairj 
to  ap  uiiitlentified  part  of  the  cotton 
claimed,  can  not  recover  since  to  maintain 
that  action  he  must  show  a  general  or 
special  property  in  the  cotton  claimed  or 
some  identified  part  tb.ercof  and  the 
right  to  immediate  possession  and  if  he 
has  never  been  in  possession,  must  show 
a  legal  title.  Butler-Kyser  Mfg.  Co.  v. 
Central,  etc.,  R.  Co.,  190  Ala.  646,  67  So. 
393. 

Eqiuitable  Title— Claim  by  Third  Pirtr. 
— Code  1 007,  §  (K>:i9,  allowing  one  claiming 
a  legal  or  efluitahle  title  to  property  u()on 
which  an  execution  or  attachment  has 
been  levied  to  assert  his  claim,  does  not 
change  the  rule  that  an  equita'bte  title  will 
not  support  detinue  even  when  the  claim 
is  interposed  by  a  third  person.  Butler- 
Kyser  Mfg.  Co.  V.  Central,  etc.,  R.  Co., 
190  Ala,  646,  «T  So.  393. 

General  or  Special  Property  in— Im- 
mediate Possession.- To  maintain  -letinue 
jr  the  corresponding  action  for  the  re- 
;overy  of  chattels  in  specie,  the  plainlilf 
nust,  at  the  commencement  of  the  action. 
lave  a  Rrneral  or  special  property  in  the 
goods  sought  to  be  reco\ered.  and  must 
intitled  to  the  immediate  possession. 
Minge  V.  Oark,  193  Ala.  447.  69  So.  «1. 

Protection  to  Bona    Fide  PurchaMr.— 

Under  Code   1907.  ^   3788  et  seq.,  plaintiff 

detinue,  asserting  an  outstanding  claim 

or  lien  on.  the  property,  is  not  entitled 

the  immediate  possession  of  the  chattel 

against  a  bona  fide  purchaser,  who  has 

paid  part   of  the    purchase    price    before 

notice  of  such  outstanding  claim  or  lien, 

!  the  detinue  statutes  do  not  provide 

m  ascertainment  and  allowance  of  tht 
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purchaser's  pro  tanto  protection,  and  ii 
the  powers  or  equity  are  to  be  invoked 
apportion  siich  irotPCtion  the  plaintiff 
must  become  the  actor.  Donahoo  Horse, 
etc.,  Co.  V.  Durick,  193  AJa.  456,  69  So. 
54S. 

Equitmble  Title.— .\  mere  equitable  title 
is  not  snfiicient  to  sustain  or  defeat  an 
action  of  detinue.  Hicks  v.  Meadows,  193 
Ala.   246,   69   So.  432. 

Wrongful  Detention.  —  Under  Code 
190T.  §  3788  et  seq.,  a  plaintiff  in  detinue 
must  be  entitled  to  the  immediate  posses- 
sion of  the  chattel  at  the  time  he  com- 
menced his  suit;  the  gist  of  the  action  be- 
ing its  wrongful  detention.  Donahoo 
Horse,  etc.,  Co.  v.  Durick,  193  Ala.  456, 
69  So.  64S. 

Executory  Sale— Breach  of  Contract.- 
Where  in  detinue  brought  by  the  buyer 
to  recover  a  machine  bought  it  appeared 
that,  though  the  machine  had  been  shipped 
consigned  to  the  seller,  the  sale  was  exec- 
utory, and  title  had  never  passed  to  the 
huycr,  plaintiff  was  not  entitled  to  re- 
cover, regardless  of  whether  there  had 
been  any  breach  of  contract  by  the  seller, 
the  only  questions  involved  in  detinue 
being  the  questions  of  title  and  right  to 
immediate  possession.  Howell  v.  Home 
Nat.  Bank.  195  Ala.  73,  TO  So.  6B6. 

"Boot"  Money  as  Lien— Right  Under 
as  Mortgagee.— A.  and  B,  traded  cows 
under  an  agreement  that  A.  was  to  pay 
$5  "'boot"  money,  which  was  to  be  lien 
on  cow  until  paid,  held,  that  *-hc  purchase 
hy  plaintiff  of  B.'s  interest  in  the  cow  did 
not  give  plaintiff  any  right  or  title  to  cow 
as  B.'s  successor  as  a  mortgagee  which 
would  sustain  an  action  for  detinue. 
Dickey  V.  Vaughn  (Ala.),  73  So.  507. 

Joint  PlaintifEft— Lawful  Possession  as 
to  One. — Where  a  pledgee  in  possession 
of  property  is  entitled  to  its  possession  as 
against  one  of  two  joint  owners,  the  joint 
owners  can  not  recover  it  from  him  in 
detinue.  Rogers  v.  Whittle  (Ala.  App.), 
74  So.  96. 

General  or  Special  Property- Immedi- 
ate Poaseuion.  —  In  detinue,  plaintiff 
must  show  that  he  has  property,  general 
or  special,  in  chatteU  sought  to  be  re- 
covered, and  must  be  entitled  to  their 
immediate  possession.  Louisville,  etc.,  B. 


Co.  V.  Parish  (Ala.  App.).  75  So.  638; 
Rogers  v.  Whittle  (Ala.  App.),  74  So.  96. 
§  9.  Taking  and  Detention  by  Defendant. 

Character  of  Action. — The  mortgage  of 
property  alleged  to  have  been  wrongfully 
obtained  is  not  the  foundation  of  a  suit 
in  detinue,  although  the  right  to  posses- 
sion may  rest  wholly  on  the  mortgage, 
but  the  gist  of  the  action  is  the  detention. 
Knight  V.  Garden,  196  Ala.  516,  71  So.  715. 

Gist  of  action   of   detinue   is  wrongful 
detention  of  property  of  plaintiff  by  de- 
fendant.    Rogers  i-.  Whittle  (Ala.  App.). 
74  So.  96. 
§  IS.  Demand. 

NeccHity  to  Render  Retention  of  Prop- 
erty by  Deftodant  Unlawful.— iB lack  v. 
Slocumb  Mule  Co.,  8  Ala.  App.  440,  «a 
So.  308.  See  the  title  DETINUE,  S  12. 
vol.  5.  p.  69. 

Necessity  to  ,Anthorize  Damages  for 
Detention.— Black  v.  Slocumb  Mule  Co., 
8  Ala.  App.  440.  62  So.  308.  See  the  title 
DETINUE.  §  13,  vol.  5,  p.  69. 

Failure  to  Demand. — In  detinue  and 
trover  by  a  chattel  mortg.»Kor  against  a 
purchaser    from     the     chattel    mortgagee 

ho  set  up  no  claim  to  the  property,  ex- 
cept under  the  foreclosure  of  such  mort- 
gage, such  purchaser  had  the  burden  o{ 
proving  the  mortgaeor's  consent  that  the 
mortgage  should  stand  as  security  for 
claims,  or  debts  njt  menlioned  therein 
and  for  the  payment  of  which  the  mort- 
gage was  foreclosed,  and  hence  an  in- 
struction that  the  burden  was  on  defend- 
ant to  prove  the  correctness  of  items  not 
authorized  by  the  mortgage  was  proper. 
Hodges  V.  Kyle,  9  Ala.  App.  449.  63  So. 
761. 

Necessity  —  Tortious  Takii^.— Where 
defendants'  granddauchter.  who  was 
living      with     them,     took     possession    of 
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tiffs 


which  she  had  lost,  and  d'-fendants  kept 
■  cow  as  their  granddaughter's  property, 
demand  is  necessary  to  enable  plaintiff 
maintain  detinue,  since  sitch  demand 
necessary  only  when  the  original  takiiig 
lawful,  and   the   taking  was  none   the 

less  tortious  because  made  under  a  bona 

fide     claim    of    ownershio.       Chappcll     V. 

Falkner.  11  Ala.  .\pp.  3S2.  66  iSo.  890. 
Where   Sufficient— Bailor  and   Bailee.— 


ranv  Google 


1(  the  rdatinn  of  bailor  and  bailee  does 
not  exist  between  llic  parties  in  respect  of 
the  property  in  question,  the  service  of  the 
writ  in  detinue  is  a  sufficient  demand. 
Bank  v.  Freeman    (Ala.).  75  So.  335. 

When  Essential. — A  demand  for  prop- 
erty before  suit  broutrht  is  not  essential 
to  authorize  a  plaintiff  to  maintain  det- 
inue unless  necessary  to  change  a  right- 
ful possession  into  nn  unlawful  detention. 
Bank  V.  Freeman  (Ala.  App.),  76  So.  325. 

Damages  —  Special  Demand. — tn  det- 
inue, if  the  plaintiff  would  recover  dam- 
ageR  for  deten'ion  prior  to  institnrio!i  of 
his  action,  he  miisl  have  made  a  special 
demand  for  the  posseiision  of  the  property. 
Bank  v.  Freeman  (Ala.l.  75  So.  325. 

§  13.  Defnisea. 

Estoppel  —  Agent  of  Transferee.  — 
Where,  in  detinue  for  certain  staves,  it  was 
undisputed  that  defendant  manufactured 
and  removed  the  staves  from  land,  the  tim- 
ber on  which  had  been  conveyed  to  plain- 
tiff, and  on  service  of  the  writ  defendant 
gave  a  forthcoming  bond  and  instituted  no 
claim  suit  in  favor  of  his  alleged  trans 
feree  prior  to  snit  bronchi,  he  was  es- 
topped to  deny  that  he  was  in  possession 
of  the  staves  at  the  commtnccment  of  the 
suit  and  to  claim  that  his  possession  was 
merely  that  of  custodian  or  agent  for  his 
transferee.  Gustin  t  Wilson,  188  Ala. 
580,  66  So.  461. 

Replevin  Bond  —  Estoppel  —  Superior 
Title. — A  defendant  who  executed  replevin 
bond  ir  action  of  detinue  is  estopped  to 
deny  that  he  was  in  possession  of  prop- 
erty at  institution  of  suit;  such  estoppel 
being  limited  lo  defendant's  possession 
of  the  property,  and  not  precluding  a 
showing  he  had  a  title  superior  to  plain- 
tiffs. Howze  V.  Powers  (Ala.  App.),  77 
So.  985. 

§  14.  Peraona  Entitled  to  Sue. 

Where  .\.  furnishes  land  and  stock  with 
which  to  cultivate  it,  and  B.  furnishes 
labor  for  a  crop  for  equal  division  thereof, 
the  parties  are  either  tenants  in  common 
or  the  relation  of  landlord  and  tenant 
exists,  and  A.  may  not  maintain  detinue 
against  Jl.  for  part  of  the  crop.  Tate  *. 
Cody- Henderson  Co.,  11  Ala.  App.  350, 
66  So.  837. 
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§  SI,  Claims  by  Third  Persons. 

Necesaitr  of  Compliance  With  5  Htl 
of  Code.— McMillan  v.  Nettles,  T  Ate. 
App.  416,  60  So,  »57.  See  the  title  DET- 
INUE. 5  21,  vol.  S,  p.  76. 

Affidavit  and  Bond  —  Jurisdiction.— 
The  interposition  of  a  claim  to  persooil 
property  seized  under  a  writ  oi  detinue 
against  another  by  the  ^lin?  of  tl'e  claim- 
ant's affidavit  and  bond  as  rrqi'.iicd  by 
'Code  1907,  §  3702,  is  jurisdictional,  ani 
where  the  claimant  Mf^  no  affidavit  and 
gives  no  bond,  the  cputt  Is  without  iutis- 
dictlon  to  render  any  judcinent  whal*«r, 
and  the  proceeding  is  coram  non  judicc 
and  void.  Porter  &  Co.  v.  Godfrey,  H 
Ala.  App.  566.  70  So.  204. 

Affidavit    by    Defendant    Not  CIaimiii( 

Title Under  Code  1907,  §  <051.  providing 

that  defendant  in  an  action  for  recovery 
of  chattels  in  specie,  not  claiming  title, 
may  n<akc  affidavit  that  a  person  not  a 
party  to  the  suit,  cliims  the  chattels,  and 
pray  an  order  that  he  come  in  and  dci'end. 
and  that  if  such  person  makes  himself  a 
parly  defendant,  the  original  defendant 
may  be  discharged,  the  proceeding  be- 
tween plaintiff  and  the  substituted  defend- 
ant  is  not  an  independent  proceeding,  but 
depends  on  a  suit  against  an  original  de- 
fendant and.  where  the  original  defendant 
,loes  not  make  the  statutory  dirclaimer 
and  affidavit,  does  not  permit  the  case  to 
proceed  to  judgment  separately  against 
the  defendant  and  the  claimant:  but.  in 
such  case  §  37a2,  relating  to  an  inter- 
position of  a  claim  by  tiling  of  an  affidavit 
and  giving  of  bond,  is  the  remedy.  Por- 
ter &  Co.  V.  Godfrey,  14  Ala.  App.  566,  M 

So.  30*. 

Trial  between  Plaintiff  and  Claimant- 
Statutory  Provisinn. — Where  a  claim  is 
interposed  in  detinue  under  Code  1907,  \ 
37»2,  the  claim  case  stands  for  trial  be- 
tween plaintiff  and  claimant  as  thougb 
they  were  original  parties,  plaintiff  and 
defendant  respectively,  to  a  statutory  ac- 
tion in  detinue.  Hesk  v.  Ellis  (Ala.).  » 
So.  329. 

Legal  Title  and  Right  to  PoBsesiion.- 
When  a  claimant  intervenes  in  a  detirut 
suit  under  Code  1907,  j  3792,  the  issue  is 
upon  the  legal  title  and  right  to  possession 
of  the   chattel   sued   for.     Houston  Kit 
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Bank  v.  Edmonson  &  Co.  (AU.)>  1^  So. 

Statements  by  CUiniant. — On  the  trial 
of  a  claim  interposed  in  detinue,  Betting  up 
ownership  of  a  hog,  evidence  as  to  state- 
ments made  to  a  witness  by  one  claimant 
about  a  hog  was  properly  admitted  over 
objection  that  the  witness  did  not  know 
that  the  claimant, was  speaking  of  the  hog 
in  controversy,  where  there  was  other  evi- 
dence from  which  the  jury  could  have  in- 
ferred that  claimant  was  speaking  of  such 
hog.  Hesk  v.  Ellis  (Ala.),  75  So.  329. 
§  3S.  Pleadings. 

Dani^es  for  Detinue— Necessity  of  De- 
mand< — The  necessity  of  a  demand  to 
authorize  a  recovery  of  .damages  for  de- 
tention prior  to  the  bringing  of  detinue 
can  not  be  raised  by  a  request  for  the 
general  affirmative  charge,  especially 
where  the  claim  for  such  damages  was 
expressly  waived  by  the  plaintiff.  Chap- 
pell  V.  Falkner,  11  Ala.  App.  3g8,  SO  So. 
8M. 

General  Issue— Possession  by  Defend- 
ant.— Under  Laws  1911,  p.  33.  providing 
that  the  general  issue  in  detinue  is  an  ad- 
mission of  possession  of  property  by  the 
defendant  at  the  commencement  of  the 
suit,  plaintiff  in  detinue  need  not  prove 
possession  by  dcfeiidant,  who  pleaded  the 
general  issue.    Chappell  v.  Falkner,  11  Ala. 

App.  383,  68  So.  890. 

Plaintiff's  Ownership  —  Possession  as 
Agent  of  Another. — Where,  in  detinue  for 
certain  staves,  defendant  pleaded  the  gen- 
eral issue  only,  and  plaintiff  proved  a  con- 
■veyance  of  the  timber  on  the  land  from 
which  the  staves  had  been  cut.  evidence 
that  he  had  not  paid  for  the  timber,  had 
not  paid  the  taxes,  and  that  defendant 
had  sold  the  staves  prior  to  the  bringing 
of  the  action,  ami  was  only  in  possession 
as  agent  ot  his  transferee,  was  not  within 
the  issues  and  inadmissible.  Gustin  V. 
Wilson,  188  Ala.  580,  66  So.  *61. 

Proof  of  Defendant's  Possession  —  the 
Oeneral  Issue— Under  Gen.  Acts  1911,  p. 
33,  a  plea  of  the  general  issue  in  detinue 
relieves  plaintiff  from  proving  defendant's 
possession  at  the  institution  of  the  suit. 
Padgett  V.  Gulfport  Fertilizer  'Co.,  11  Ala. 

App.  366,  6S  So.  806. 

Evidence  Negativing  the  Right  of  Both 
Plaintiff  and  Defendant — In  detinue   for 


iile,  the  general  issue  being  nondclinet, 
iverment  that  the  allegations  of  the 
complaint  are  untrue  is  a  plea  cA  the  gen- 
eral issue,  which  puts  in  issue  plaintiffs 
right  to  recover,  and  renders  evidence 
negativing  the  right  of  either  plaintiff  or 
defendant  admissible;  so  that,  when  the 
mule  was  claimed  under  a  mortgage,  the 
mortgagor  should  have  been  permitted 
to  testify  whether  he  signed  the  mortgage. 
Knight  V.  Garden,  196  Ala.  516,  71  So.  H5. 

Rights  of  Parties  —  What  Defendant 
Hay  Prove.— Where  the  plaintiff  in  det- 
inue introduces  a  mortgage,  under  which 
he  claimed,  the  defendant  may  under  a 
plea  of  general  issue,  defeat  such  prima 
facie  right  of  possession,  by  showing  an 
outstanding  title  in  a  third  person,  or 
proving  payment  or  showing  that  the 
mortgage  has  been  rendered  nugatory,  or 
that  the  property  was  a  gift,  or  that  the 
plaintiff  is  estopped  to  deny  defendant's 
right  of  possession.  Knight  v.  Garden, 
196  Ala.  516,  71  So.  715. 

General  Issue  —  Effect — Plea  of  general 
issue  in  detinue  was  admission  by  defend- 
ant that  he  had  possession  of  property 
sued  lor,  relieving  plaintiff  from  proving 
same.  Wells  v.  Parker  (Ala.),  75  So.  914. 
§  S3.  Evidence. 

§  83    (1)    Presumptions    and    Burden    of 
Proof. 

When  Plaintiff  Need  Not  Prove  Value. 
— In  detinue,  where  defendant  declined 
to  replevy  the  property,  plaintiff  need  not 
prove  its  value.  Padgett  *.  Gulfport  Ferti- 
lizer Co.,  11  Ala.  App.  386,  66  So.  866. 

Btirden  of  Proving  Title  and  Possession 
in  Detinue^In  an  action  of  detinue  the 
burden  is  on  plaintiff  to  show  legal  title 
to  the  property  involved  and  a  right  of 
immediate  possession.  Howell  *.  Home 
Nat.  Bank,  195  Ala.  73,  79  So.  686. 

In  an  action  of  detinue  to  recover  a 
bale  of  cotton,  the  burden  Is  upon  plaintiff 
to  establish  his  title  to  the  specihc  cotton. 
Bowcn  V.  Evans  (Ala.),  76  So.  928. 

Same  —  General  or  Special  Property — 
Identified  Part.— The  burden  is  on  plaintiff 
in  detinue  to  prove  that  he  has  a  general 
or  special  property  in  all  or  some  iden- 
tified part  of  chattels  sued  for  with  the 
right  to  immediate  possession,  and  if  he 
has  never  had  actual  possession,  he  must 
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■how  legal   title.     Gwin  v.    Emerald   Co. 

(AU.),  78  So.  798. 

!  93  (B)  AdmiBstbility  of  Evidence. 

I  BS  (ta)  In  General. 

Plaintiff  Showiag  Denund  and  Re- 
fnul. — In  detinue  for  cotton,  of  which 
defendant  was  the  legal  custodian,  ptaintifF 
may  show  a  demand  and  refusal  before 
suit  was  brought  for  defendant  was  not  a 
tort-feasor  until  put  in  default.  Willi- 
ams r.  Lay.  1S4  Ala.  54,  63  So.  4*8. 

Exlatencc  of  Debt— Receipts.— In  det- 
inue, where  plaintiFF  claimed  title  to  the 
chattels  under  certain  mortgages,  receipts 
showing  that  the  mortgages  had  been  paid 
were  admissible.  King  Mercantile  Co.  v. 
Adams.  193  Ala.  406,  S9  So.  934. 

Purchase  Conditioned  on  Existence  of 
Mortgage  —  Dlq>roving  Mortgage. — In 
detinue  to  recover  a  mower  by  plaintiff 
claiming  as  having  purchased  from  a 
widow,  who  testified  that  her  agreement  to 
sell  was  conditioned  on  fact  plaintiff  had 
a  mortgage  on  the  property,  it  was  proper 
for  defendant  to  prove  plaintiff  had  no 
mortgage.  Windham  v.  Hydrick,  197  Ala. 
las.  73  So.  403. 

Debt  Paid  by  Other  Property.— In  det- 
inue by  party  claiming  as  having  taken 
from  widow  in  satisfaction  of  her  hus- 
band's indebtedness  to  him,  secured  by 
mortgage,  evidence  that  all  the  indebt- 
edness due  plaintiff  from  husband  was 
paid  by  other  property  taken  by  plaintiff 
and  applied  thereto  and  that  no  consid- 
eration passed  from  him  (or  the  mower, 
held  admissible.  Windham  v.  Hydrick, 
197  Ala.  12S,  73  So.  403. 

Value  of  Other  Property  Paid  on  Debt. 
— In  detinue  to  recover  a  mower  which 
plaintiff  claimed  by  purchase  from  a  widow, 
where  plaintiff  had  voluntarily  testi- 
fied to  the  purchase  of  mules,  wagons, 
etc.,  with  the  mower,  and  introduced  a  re- 
ceipt as  to  all  or  part  thereof,  and  a  show- 
ing as  to  the  value  of  each  and  as  to  the 
amount  of  the  mortRage  debt  and  other 
debts  which  the  widow'^  deceased  husband 
owed  him,  and  that  the  property  was 
taken  in  payment  of  such  debt,  defendant's 
proof,  by  plaintiff  and  other  witnesses  of 
the  value  of  the  niuirs,  wagons,  etc.,  was 
admissible.  Windham  v.  Hydrick,  197  Ala. 
las.  72   So.  403. 


Effort  to  Collect  Checks  of  Defendant 
—In  detinue  by  plaintiff  to  recover  bilei 
of  cotton  bought  by  defendant  from  plain- 
tifFs  mortgagor,  evidence  that  both  plain- 
tiff and  mortgagor  made  efforts  to  collect 
checks  given  by  defendant  for  such 
cotton  was  admissible  as  tending  to  iho* 
that  the  attempted  sale  of  the  cottan  had 
not  been  perfected.  Wells  t:  Parker 
(Ala.),  7S  So.  914. 

Mortgage  —  Ownership  of  Property.— 
Where  in  detinue  under  a  mdrtgage  lo  re- 
cover cotton  the  question  whether  the 
relation  between  the  mortgagor  and  his 
son  was  that  of  tenants  in  common  in  the 
cotton  so  that  the  mortgage  covered  only 
the  father's  interest  was  in  issue,  evidence 
that  the  son  was  under  age  and  lived  in  the 
same  house  with  his  father  as  a  metnbet 
o(  the  father's  family,  and  of  other  cir- 
cumstances tending  to  support  plaintiff's 
theory,  was  properly  admitted.  Consol- 
idated   Mercantile    Co.  v,   Warren    (Al*. 

App.),   74    So.    738. 

Competent  in  Rebuttal.  —  In  detinue 
under  a  mortgage  to  recover  cotton,  plain- 
tiff's testimony  that  the  niortgagjr's  son 
never  claimed  the  crop  until  "the  cotton 
began  to  move'  was  competent  to  ri-hut 
Hefendaiit's  (cstim'>ny  that  the  father  had 
no  interest  in  the  crops  raised  by  his  son. 
Consolidated  Mercantile  Co.  v.  Warren 
(Ala.  App,),  74  So.  73*,  certiorari  denied 
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§  M  (9b)  Title  and  Right  to  Pouestioa 
Purchase  at  Agent  of  PUinliS— Prrri- 
Uge  to  Pay  Back.— In  detinue,  tned  bv 
the  court,  against  two  defendants,  tes- 
timony of  the  manager  of  the  plainiifi 
corporation  that  the  property  in  suit  was 
purchased  from  a  third  person  by  one 
defendant  as  agi^nt  for  plaintiff  and  wa> 
to  rem.iin  plaintitf^  property,  with  the 
privilege  in  such  defendant  of  paying 
plaintiff  the  purchase  money  furnished  by 
it  and  acquiring  the  property,  which  wa) 
done,  was  admissible  on  the  question  of 
title  to  the  property  as  between  plaintiff 
and  such  defendant  and  to  shed  light  upon 
such  defendant's  act  In  making  a  bill  of 
sale  to  it  to  plaintiff  without  other  consid- 
eration, even  though  it  could  not  affect  the 
claim  of  the  other  defendant  to  title  is  a 
purchaser  tor  value  without  notice.    Page 
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V.  Haas  Bros.  Packing  Co.,  Q  Ala.  App. 
445,  63  So.  «gi. 

T>U«  to  Land  Evidencing  Title  to  Chat* 
teb. — In  iletinue  for  a  mule  and  wagon, 
and  a  cane  mill  outiit  alleged  to  be  affixed 
to  the  land  of  defendant,  evidence  that 
title  to  the  land  was  in  defendnni  was  ad- 
missible, as  tending  to  show  title  to  the 
chattels  sought  to  be  recovered.  King 
Mercantile  Co.  v.  Adams.  1B3  Ala.  466, 
09  So.  534. 

Evidence  Tending  to  Show  Plaintiff's 
Titlej— In  detinue,  plaintiff  claiming  title 
to  cow  by  purchase  from  H..  and  defend- 
ant claiming  title  by  purchase  from  Mrs. 
H.,  the  wife  of  H.,  wlieie  defendant  offered 
evidence  tending  to  show  that  Mrs.  H. 
bought  the  first  cow  from  J.  B.,  and  that 
this  cow  was  chief  consideration  (or  sale 
by  said  J.  B.  of  cow  in  suit  to  Mrs.  H.,  it 
was  error  to  exclude  evidence  in  behalf,  of 
plaintiff  that  first  cow  was  in  (act  sold  by 
J.  B.  to  H.,  since  such  evidence  would  tend 
to  sustain  plaintiff's  title  derived  from  H. 
Dickey  *.   Vaughn    (Ala.).   73    So.   .107. 

Htle  to  Lumber — Mortgage  on  Stand- 
ing Timber. — In  detinue  for  a  carload  of 
lumber,  court  erred  in  not  permitting 
plaintiff  to  introduce  its  mortgage  on  all 
timber  on  certain  land,  in  connection  with 
proffered  proof  that  lumber  came  oft 
such  land;  the  mortpage  conveying  a  le- 
gal title  to  plaintiff,  and  maturing  before 
suit  was  brought.  Owings  Lumber  Co.  v. 
Reform  Feed,  etc.,  Co.  (Ala.),  76  So.  973. 

Mortgage  —  Sabsequent  Purchasers. — 
In  detinue  for  Uimber.  where  plaintiff 
claimed  hiiiber  was  sold  to  it  a"!  partial 
paynupt  of  former  owner's  mortgage  in- 
debtedness, mortgage  on  timber  or  land 
from  which  lumber  was  cut  was  competent 
evidence,  though  not  5uch  as  to  convey 
legal  title  as  against  subsequent  pur- 
chasers Owings  Limber  Co.  r.  Reform 
Feed,  etc.,  Co.  (Ala.).  76  So.  973. 
§  S4.  Damages. 

Code  1907.  5  6041,  relating  to  the  value 
of  property  .assessed  Jind  damages  for  de^ 
lay  in  trials  of  the  right  of  property  and 
claim  suits,  and  providing  that  if  the  jury 
finds  the  property  levied  on  to  be  applica- 
ble to  the  satisfaction  of  the  writ  they 
must  assess  the  value  at  the  time  of  the 
interposition  of  the  claim,  is  not  applicable 
to  claim  suits  in  detinue  wherein,  with  re- 
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spect  to  the  damages  recoverable,  the  prin- 
ciples of  detinue  actions  prevail.     Mous< 
ton     Nat.    <Bank    v.     Edmonson     &    Co. 
(Ala.),  75  So.  568. 
§  «.  Trial. 
S  *7. Qneslions  for  Jury. 

Previous  Sale  of  Lumber. — In  detinue 
for  carload  of  lumber,  whether  or  not 
original  owner  had  sold  the  lumber  to 
plaintiff  before  its  sale  to  defendants  held 
for  jury  under  the  evidence.  Owings 
Lumber  Co.  v.  Reform  Feed,  etc.,  Co. 
(Ala.),  78  So.  973. 

Pailitre  to  Prove  Property's  Valite — 
General  Charge.  —  Under  Code  1907,  { 
a781,  providing  that  upon  the  trial  of  an 
action  in  detinne  the  jury  must,  after  they 
find  for  plaintiff,  assess  the  value  of  each 
article  separately,  if  practicable,  and  also 
assess  damages  for  its  detention,  and  if 
they  find  for  defendant,  they  must  in  like 
manner  assess  the  value,  and  if  in  posses- 
sion of  the  plaintiff  assess  damages  for 
its  detention,  where  plaintiff  has  failed  to 
prove  the  value  of  the  property  sued  for 
judgment  can  not  be  entered  for  him,  and 
it  is  not  error  to  give  a  general  charge 
for    defendant,      Gwiu    v.     Emerald    Co. 

(.^la.),  7B  So.  758. 

Direction  of  Verdict. — In  detinue  for  a 
mule  claimed  by  defendant  as  assignee 
under  a  mortgage,  where  there  was  no 
evidence  that  such  mortgage  had  been 
paid  off  and  discharged,  and  it  appeared 
ihat  the  transfer  to  defendant  was  legal. 
verdict  for  defendant  was  properly  di- 
rected.    Hooten   &   Co.  v.  Adair    (Ala.), 

78   So.  372. 

§  M. Instructioiu. 

Misleading    Initnictions.  —  In  detinue 

for  a  mule  traded  by  dc^fendant  to  plain- 
tiff and  retaken  by  defendant  after  re- 
scinding the  contract  for  fraud  or  breach 
of  warranty,  a  charge  that,  if  the  animal 
was  the  property  of  plaintiff  when  de- 
fendant took  it,  the  verdict  should  be  for 
plaintiff,  was  misleading.  McCoy  v. 
Prince,  11  Ala.  App.  38S,  69  So.  nSO. 

Harmless  Error. — In  detinue  for  chat- 
tels, bronght  by  virtue  of  a  mortgage  exe- 
cuted hv  defendant's  husband,  an  instruc- 
tion thnt,  in  order  that  defendant's  hus- 
band might  convey  title  to  the  property 
sued  for,  he  must  have  owned  it.  was  not 
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.  King  Mercantile  Co.  v.  Adams, 
1S3  Ala.  40S,  S6  So.  5». 

Proper  Charge. — In  detinue  for  chattels, 
bronfiht  by  virtue  of  a  mortgage,  an  in- 
struction that  the  burden  was  nn  plaintilr 
to  show  that,  at  the  commencement  of 
suit,  plaiiitifT  haft  such  title  as  would  jus- 
tify immediate  possession,  was  not  er- 
roneous. King  Mercantile  Co.  v.  Adams, 
103  Ala.  4<!6,  09  So.  524. 
I  M. Verdict  and  Findiiigs. 

Conformitr  to  Statute. — A  verdict  in 
detinue,  where  the  claim  for  damages 
for  detention  was  waived,  finding  "for 
the  plaintiff  for  the  property  sued  for, 
or  its  alternative  value  of  $39,"  is  in  sub- 
stantial compliance  with  the  require- 
ments of  Code  1907,  I  oTSl,  that  if  the 
jury  find  for  the  plaintiff,  they  must  as- 
sess the  value,  and  also  the  damages  for 
■  the  detention  of  the  property,  and  that 
the  judgment  must  be  for  the  property 
sued  for  or  its  alternative  value.  Chappell 
V.  Falkner,  11  Ala.  App.  383,  66  So.  800. 

Assessing  Value  —  Statutory  Provi- 
sions.— A  verdict  in  detinue,  where  sev- 
eral articles  are  claimed,  should,  under 
the  direct  provisions  of  Code  1907,  S 
3781,  assess  the  value  of  each  article 
separately.  Nixon  v.  Smith,  193  Ala. 
443,  69  So.  117. 

Unsupported  Verdict— Where  plaintiff 
was  the  only  one  who  testified  as  to  the 
value  of  the  property  in  controversy,  a 
verdict  in  defendants'  favor,  which  fixed 
the  value  at  a  greater  sum.  is  without 
support  in  the  evidence.  Nixon  v.  Smith, 
193  Ala.  413,  69   So.   117. 

Claims  by  Third  Persons — Alternative 
Judgment— Code  1907.  S  0051,  provides 
that  the  defendant  in  detinue  may  make 
an  affidavit  that  a  person  not  a  party 
claims  the  chattels,  and  that,  if  such  per- 
son does  not  voluntarily  come  in.  the 
court  must  order  a  summons  issued  to 
him.  Section  3792  provides  that  in  a 
suit  to  recover  personal  property  in 
specie,  where  defendant  neglects  to  give 
the  statutory  bond,  if  the  property  is 
claimed  by  a  person  not  a  party,  and 
bond  is  executed,  the  property  must  be 
delivered  to  the  claimant,  and  that  the 
same  proceedings  must  be  had  as  in 
other  trials  of  the  right  of  property. 
Section  378t  provides  in  detinue  that  the 
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jury,  if  they  find  for  plaintiff,  must  as- 
sess the  value  of  each  article  separately, 
and  also  damages  for  its  detention,  atid 
that  judgment  against  either  parly  mutt 
be  for  the  property  or  its  alternitivi 
value,  with  damages.  Section  oTSS  pt:- 
vides  that,  if  claimant  who  has  given 
bond  and  taken  the  property  fails  ior 
30  days  to  d^'iver  and  pay  the  damagts 
assessed,  the  sheriff  must  make  rfi^irn, 
and  thereitpon  the  bond  has  the  tort 
and  effect  of  a  judgment  upon  which  ex- 
ecution may  issue.  Held,  thai  where  i 
claim  is  asserted  under  S  3792,  a  ncn 
proceeding  is  put  on  foot  which  stands 
for  trial  between  plaintiff  and  the  claim- 
ant as  though  they  were  parties  to  a 
statutory  action  of  detinue,  and  the  jury 
must  assess  the  value  of  each  article  sepa- 
rately and  damages  for  its  detentioii, 
and  the  judgment  must  be  in  the  alter- 
native.     Slaughter   v.    Webster,   194  .Ala. 

642.   70    So.    128. 

5am»— Correcting  Judgment^ln  deti- 
nue to  recover  a  mule,  where  the  jury 
found  for  plaintiff  for  the  property  sued 
for,  and  assessed  his  damages  at  $100, 
whereupon  the  court  entered  judgment 
for  plaintiff  against  the  claimant  and  his 
sureties  for  $100,  and  costs,  neither  thai 
court  nor  the  supreme  court  could  cor- 
rect (he  judgment  in  the  absence  of  a 
verdict  assessing  the  alternate  vake  of 
the     mule.      Slaughter    v.     Webster,  lit 

Ala.    643,    TO    So.    128. 

Vahiing  Items  Separately.  —  Whert 
there  was  no  definite'  evidence  that  cat- 
ton  in  two  bales  were  of  different  classi- 
fication, verdict  was  not  faulty  bccaust 
bales  were  not  valued  separately  as  re- 
quired by  statute  when  practicable 
Wells  I'.    Parker    (Ala.),    75    So.  914. 

Praudulent  Transfer. — In  detinue,  the 
question  whether  transfer  from  mort- 
gagee to  defendant  was  in  good  failli, 
to  transfer  title,  or  temporary  and  solely 
for  use  in  defending  action  and  to  te 
transferred  back  later,  was  Rroperly  snb- 
milled  to  the  jury.  McCart  f.  Smitb 
(Ala.  App.),  77  So.  967. 

§  30.  Judgment 
Alternate    Value — SolGcieiiGy    of  Jodf- 

judgment     en  ITT 
judgment  for  tbe 


ment — In     detinue 
which  failed  to  show 
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alternative  value  as  well  «s  for  the  prop- 
erty sued  for  is  insufficient.  Carroll  v, 
Blackburn.  12  Ala.  App.  64B,  68  So.  SIS. 
Lisbility  of  SuretieB. — Where,  in  deti- 
nue, third  party  claims  property  judg- 
ment against  him  and  his  sureties  for 
damages  and  costs  held  error;  the  sure- 
ties becoming  liable  only  upon  failure  to 
deliver  the  property.  Slaughter  v.  Web- 
ster, 194  Ala.  642,  TO  So.  12S. 

9  Si.  Execution  and  Enforcement  of 
Judgment. 
Detinue  being  an  action  ex  delicto,  a 
dismissal  as  to  one  of  severa.1  defendants 
will  not  discontinue  the  entire  action. 
Gossett  V.  Morrow,  187  Ala.  387,  65  So. 

836. 

S  3S.    Liability    on    Bonds    and    Recog- 
nizances. 

5  40.  Claimant'a   Bond. 

Where  plaintiff  brought  detinue  for 
all  of  the  lumber  at  a  certain  yard,  and 
defendants  filed  a  claim  therefor  and 
gave  a  bond  conditioned  to  have  the 
property  forthcoming  if  found  liable 
therefor,  and  after  judgment  for  plaintiff, 
claimant  delivered  to  the  sheriff  all  the 
lumber  "then"  at  the  yard,  but  there  was 
evidence  that  not  all  of  the  lumber  was 
there  when  the  suit  was  begun  and  the 
bond  given  was  delivered,  the  delivery 
was  insutHcient  to  relieve  claimant  from 
liability  on  the  bond.  Henderson  v.  Hol- 
man,  185  Ala.  538,  64  So.  11. 


§  41.   Actions    on    Bonds    and    Recogni- 
sance!. 
§  U. Right  of  Action. 

What  Law  Governs.— Under  Rev,  St. 
I  915  (U.  S.  Comp.  St.  1901.  p.  684),  de- 
claring that  in  common-law  causes  in  the 
federal  courts  the  plaintiff  shall  be  en- 
titled to  similar  remedies  against  the 
property  of  the  defendants,  as  are  pro- 
vided by  the  laws  of  the  state  wherein 
the  court  is  held,  upon  furnishing  the  se- 
curity required  by  the  state  laws,  the 
federal  court,  in  issuing  a  writ  of  deti- 
nue in  accord  with  the  state  practice, 
does  so  by  the  authority  of  the  federal 
statutes,  the  proviso  that  similar  secur- 
ity as  is  required  by  state  laws  shall  be 
given  relating  to  the  foi-m  and  sub- 
stance of  the  detinue  bond,  and  not  to 
the  elements  of  damage  which  may  be 
recognized  by  the  state  courts  as  part  of 
their  genera)  jurisprudence ;  and  there- 
fore, in  an  action  on  a  detinue  bond 
given  in  the  federal  court,  the  defendant, 
though  successful,  can  not  recover  at- 
torney's fees,  aa  such  fees  are  not  al- 
lowed in  federal  courts.  National  Surety 
Co.  V.  Fletcher,  186  Ala.  605,  65  So.  150. 
§  40.  Pleading. 

Voluntary  Nonsuit. — Orr  v.  Watson, 
9  Ala.  App.  119,  63  So.  381.  See  the  title 
DETINUE,  §  46  (1),  vol.  5,  p.  101. 

Sufficiency  of  Cfmndaint.^ — Orr  v.  Wat- 
son, 9  Ala.  App.  lis,  02  So.  381.  See  the 
title  DETINUE,  §  46  (1),  vol.  5,  p.  101. 
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Devise. 

See  post,  WILLS. 

Dilatory  Pleas. 

See  post.  PLEADING. 

Diligence. 

e,  BILLS  AND  NOTES;  CARRIERS;  CONTINUANCES;  post.    ESTOP- 
PEL; EVIDENCE;  NEGLIGENCE;  NEW  TRIAL:  PROCESS. 

Direct  EwminatiMi. 

See  post,  WITNESSES. 

Directing  V«dicL 

See  ante,  CRIMINAL  LAW;  post,  TRIAL. 

Dvector*. 

See  ante,  CORPORATIONS. 

Directory  Statutes. 

See  post,  STATUTES. 


DisabititiM. 

As  to  disabilities  of    particular  classes  of   persons,  see  ttie  particular    titles  such  as 
HUSBAND  AND  WIFE;  INFANTS;  INSANE  PERSONS,  etc. 


Discontinuance. 

,  ABATEMENT  AND  REVIVAL;  APPEAL  AND  ERROR;   CRIMINAL 

LAW;  post.  DISMISSAL  AND  NONSUIT. 


Discovered  Peril. 

See  post,   NEGLIGENCE;    RAILROADS;    STREET   RAILROADS. 
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DISCOVERT. 

I.  In  Equity. 

§     2.  Existence  of  Other  Remedy. 

§     5.  Grounds  of  Remedy  in  General. 

§    6.  Matters  as  to  Which  Discovery  May  Be  Obtained. 

§     7.  Facts  Supporting  Case  of  Complainant  or  of  Defendant. 

§  11.  Defenses  and  Objections. 
§  12.  Jurisdiction. 
§  13.  Parties. 

§  14.  Bill  or  Cross-Bill  for  Discovery. 
n.  Under  Statutory  Provisions. 

(A)  Interrogatories  and  Examination  of  Parties  and  of  Other  Persons, 
§  24.  Right  to  Examination  in  General. 

§  24j^,  Grounds  and  Purposes  of  Examination. 
§  25.  Subject  Matter  of  Examination. 

§  ISyi.  Facts  Supporting  Cause  of  Action  or  Defense. 

§  41.  Answers  to  Interrogatories. 

§  42.  Making  and  Filing  in  General. 

§  43.  7  Requisites  and  Sufficiency. 

§  44.  Defects  and  Objections. 

§  45.  Failure  to  Answer  Interrc^tories. 
§  47.  Use  of  Evidence  Obtained. 

(B)  Production  and  Inspection  of  Writings  and  of  Other  Matters. 
§  47j^.  Nature  and  Scope  of  Remedy. 

§  50,  Writings  and  Matters  Subject  to  Inspection. 

Cross  References. 
See  the  title  DISCOVERY,  vol.  5,  p.  107,  and  references  there  giver. 
In  addition,  see  ante,  CREDITORS'  SUIT. 

■    I.  IN  EQUITY.  I  statutes    authorizing    parties    to    suits    at 

law  or  in  equity  to  file  interrogatories  to 
their  adversaries,  which  practice  is  some- 
times called  statutory  hills  of  discovery, 
do  not  deprive  the  chancery  court  of  any 
of  its  original  jurisdiction  as  to  bills  fcn- 
discovery.  Carmichael  f.  Pond.  IBO  Ala, 
494,   67   So.  384. 

§  S.  Oroiindi  of  Remedy  In  GeneraV 

In  a  suit  to  foreclose  a  lien  for  the 
purchase  price  of  a  stock  of  goods  and 
fixtures  reserved  in  a  contract  o(  sale 
which    authorized    the    purchaser   i 


§  S.  Existence  of  Othor  Remedy. 

Where  complainant,  who  filed  bill  for 
discovery  and  relief,  could  have  secured 
all  desired  evidence  of  facts,  as  well  as 
books,  etc.,  through  use,  in  actions  at  law 
against  him.  of  statutory  system  for  ex- 
amination of  one  party  by  another 
til  rough  interrogatories,  prescribed  by 
Code  1907,  S  4049  et  seq.,  the  bill  did  not 
have  equity.  Metcalf  v.  aemmons-Pow- 
ers  &  Co.  (Ala.),  T6  So.  9. 

A  creditor  of  an  insolvent  estate  held 
to  have  no  right  of  action  in  equity  to  ■  the  goods  and  provided  for  a  special  de- 
compel  discovery  of  withheld  or  con-  |  posit  of  the  proceeds  of  sales  in  a  bank, 
cealed  assets;  an  adequate  remedy  being  j  and  that  the  lien  should  attach  to  all 
afforded  by  the  probate  court.  Pollock  j  proceeds  of  sales  and  accounts  arising 
&  Co.  V.  Haigler.  195  Ala.  528,  70  So.  258.    out  of   sales,  where   it   was  alleged   that 

Statutory   Bills  of   Ditcovery.  —    The  ]  the    purchaser   had   failed    to    make   such 
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deposit,  that  contrary  to  the  contract 
it  had  mingled  the  goods  subject  to 
lien  with  other  goods,  and  that  its 
cers,  agents,  and  employees  were  the 
persons  having  full  and  complete  knowl- 
edge and  information  as  to  the  property, 
accounts,  and  moneys  in  its  posses- 
sion and  control  subject  to  the  lien,  a 
discovery  was  necessary,  and  waa  not 
prejudicial,  but  benehcial  to  sureties 
guaranteeing  performance  of  the 
tract  by  the  purchaser,  who  were  made 
parties  to  the  suit.  Avert  Drug  Co.  v. 
Ely-Robertson-Barlow  Drug  Co.,  194  Ala. 
SOT,  69  So.  931. 

Though  a  litigant  is  not  compelled  to 
request    a    wrongdoer    to    respond    as 
payment  of  damages  before  suing,  the 
for,  he  should  not  ask  the  court  i*  < 
cover  evidence  in  aid  of  suit,  and  to 
certain  whether  he  has  any  suit,  and,  if 
he  has,  the  a.mount  of  damages,  until  he 
himself  has  made  some  effort  to  ascertain 
them.     Cullman     Property     Co.    v.     Hitt 
Lumber  Co.  {Ala.\  77  So.  S74. 

A  bill  for  discovery  in  aid  of  an  appli- 
cation for  injunction  against  trespass, 
which  does  not  show  that  the  complj 
ant  is  unable  to  prove  the  facts  sought 
to  be  recovered  otherwise  than  by  de- 
fendant's answer,  is  insufficient.  Hitt 
Lumber  Co.  r,  Cullman  Property  Co ,  1S» 
Ala.  13,  66  So.  730. 
§  e.  Hatters  as  to  Which  Discovery  May 

Be  Obtained. 
§  7. Facta  Siqiporting  Case  of  Com- 
plainant or  of  Defendant. 

Discovery  sought  by  bill  of  adminis- 
tratrix for  accounting  by  one  in  trust 
relation,  being  merely  incidental  to  re- 
lief sought  and  of  facts  peculiarly  in  re- 
spondent's knowledge,  is  proper.  Adams 
V.  Adams  (Ala.),  73  So.  984. 

Where  the  discovery  sought  by  a  bill 
is  merely  in  aid  of  another  an<l  primary 
ec|uity.  any  defendant  may  be  called  upon 
to  disclose  matters  relevant  to  the  issue 
and  legally  admissible  as  evidence.  Shcl- 
toii  I',  timmons,  189  .-Ma.  289,, tsa  So.  6. 
§  11.  Defenses  and  Objections. 

As  complainant  seeking  to  enjoin  tres- 
passes upon  lands  and  damages  for  prior 
trespassers   could    have   ascertained    par- 
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ticular  lands  trespassed  upon  and 
quantity,  quality,  and  value  of  timber 
taken  before  bill  was  filed  as  well  as  the 
court  could  do  so,  a  bill  asking  discov- 
ery of  such  matter,  and  not  showing  an 
attempt  by  complainant  to  obtain  such 
information,  was  insufficient.  Cullmin 
Property  Co.  v.  Hitt  Lumber  Co.  (.Ma.), 
77  So.  674. 

§  IS.  Jurisdiction. 

See  ante.  "Existence  of  Otber  Rem- 
edy." §  2. 

§  IS.  Partiea. 

Joining     Officers     of     Corparatioo.  — 
King    *.   Livingston   Mfg.   Co.,  18«   Ala. 
118,     60    So.    143.     See    the    title    DIS- 
COVERY, §  13,  vol.  5,  p.  112. 
§  14.  Bill  or  CroM-Bill  for  DiKavery. 

Information  Indispensable.  —  King  s. 
Livingston  Mfg.  Co.,  180  Ala.  118.  CO  So. 
143.  See  the  title  DISCOVERY,  S  '* 
(la),  vol.  5,  p.  114." 

Where  the  object  sought  by  a  bill  in 
equity  is  discovery  and  relief,  though 
only  the  inhibition  of  further  prosecution 
of  an  action  at  law.  complainant  must 
aver  and  prove  not  only  the  materialitT 
of  the  matter  of  which  he  would  have 
discovery,  but  also  that  it  is  indispensable 
lo  the  establishment  of  his  cause  or  de- 
fense, and  that  he  is  unable  otherwise 
to  make  his  proof.  Metcalf  v.  Clemmons- 
Powers  &  Co.  (Ala.).  76  So.  9. 

Bill  in  Aid  of  Administration.— .\  bill, 
alleging  that  complainant  was  the  admin- 
istrator of  an  estate,  that  certain  promis- 
sory notes  made  by  some  of  the  respond- 
ents '  to  his  intestate,  certain  moneys. 
certain  muniments  of  title  to  the  es- 
were  in  possession  of  some  one  of 
the  respondents,  that  complainant  did  not 
know,  and  without  the  aid  of  a  court  of 
equity  could  not  ascertain,  which  one  of 
respondents  possessed  the  documents, 
that  they  deliberately  concealed  from  him 
the  identity  of  the  person  in  possession 
to  prevent  him  from  administering  the 
estate  in  the  court  of  chancery,  that  he 
i  not  bring  detinue  because  he  did 
not  know  the  person  in  possession  of  the 
documents,  contained  equity  as  a  bill  for 
discovery  in  aid  of  the  administration  ot 
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the  estate.  Carmichael  v.  Pond,  100  AU. 
494,  67   So.  3S4. 

In  Aid  of  Other  Relief.  —  Wife's  hill 
against  divorced  husband,  his  brother, 
and  her  mortgagee,  held  not  one  (or  dis- 
tovery  only;  discovery  feature  being  in 
aid  of  other  relief.  Ma  eke  v.  Macke 
(Ala.),  7ft  So.  86. 

In  Aid  of  Another  Equity.— The  alle- 
gations necessary  to  support  an  inde- 
pendent bill  for  discovery  are  not  re- 
quired, where  the  discovery  is  sought  in 
aid  of  another  and  primary  equity.  Shel- 
ton  V.  Timmons,  186  Ala.  389,  66  So.  9. 

No  Prior  Attempts  to  Obtain  Informa- 
tion.— A  bill  for  an  accounting  and  for  a 
discovery  was  -not  aufficient  as  a  bill  for 
discovery  as  to  the  purchase  price  re- 
ceived by  defendant  for  land  in  which 
complainant  claimed  to  be  interested, 
where  no  attempt  to  obtain  this  informa- 
tion from  the  parties  to  the  deeds  was 
shown  to  have  been  made;  the  mere  fact 
that  the  deeds  did  not  recite  the  actual 
consideration  not  authorizing  the  bill. 
Gayle  v.  Pennington.  18S  Ala.  53.  64  So. 
S7&. 

Interrogatories  under  Statutory  Sratem 
Answered. — A  bill  seeking  discovery,  and 
relief  consequent  thereupon,  or  discovery 
only,  disclosing  on  its  face  that  complain- 
ant's adversary  had  answered  interroga- 
tories propounded  in  a  pending  action  at 
law  under  the  statutory  system  for  the 
examination  of  one  party  by  another 
prescribed  by  Code  1907,  g  404S  et  seq., 
in  disclosure  of  the  relevant  material 
matters  sought  to  be  discovered  through 
answer  to  the  bill,  is  subject  to  demurrer. 
Metcalf  V.  Clem  m  on  $- Powers  St  Co. 
(Ala.),  76  So.  9. 

II.  UNDER  STATUTORY  PROVI- 
SIONS. 

(A)  INTERROGATORIES  AND  EX- 
AMINATION OF  PARTIES  AND 
OF  OTHER  PERSON'S. 

§  S4.   Right  to  Examination  in  General 

Under  the  direct  provisions  of  Code 
19W7,  §  4049,  a  defendant,  instead  of  ask- 
ing a  bill  of  particulars,  may  secure  a 
of  particulars  desired  which 
1  to  plaintiff,  by  filing  interrog- 


atories    to     be     answered     by     plaintiff. 
Stearnes   v.    Edmonds,    189    Ala.    487,    6« 
So.  714. 
§  M^.  Grounds  and  Purposes  of  ExamI' 

'  nation. 

Discovery  of  Evidence. — Under  Code 
1907,  §  4049,  requiring  affidavit  that  inter- 
rogatories put  to  a  party  are  material  to 
the  cause,  and  5  40S4  providing  that  if  the 
interrogatories  are  not  pertinent  they 
need  not  be  answered,  an  interrogatory, 
requiring  defendant  to  give  names  and  ad- 
dresses of  witnesses  of  accident  on  which 
suit  is  based,  need  not  be  answered,  be- 
ing  only  for  the  purpose  of  obtaining  the 
witnesses,  and  evidence  of  defendant. 
Montgomery  Light,  etc.,  Co.  v.  Harris, 
197  Ala  358,  73  So.  S19. 
§  36.  Subject  Hatter  of  Examination. 

§  39%.  Facts  Su^wrting  Cause  of 

Action  or  Defetue. 

Where  plaintiff  corporation  merely  de- 
scribes itself  in  the  complaint  as  a  corpo- 
ration, defendant,  desiring  knowledge  as 
to  the  facts  constituting  plaintiff  a  cor- 
poration, or  as  to  whether  it  is  a  domestic 
or  foreign  corporation,  may  propound  in- 
terrogatories under  the  statute.  Head  t>, 
Robinson,  etc.,  Co.,  191  Ala.  352,  67  So. 
976. 

S  4t.  Answers    to  Interrogatories. 

§  48.  Making  and  Filing  in  GeneroL 

Whether  a  party  shall  "further  answer" 
a    special   interrogatory    is   discretionary 
with  the  court.     Sovereign  Camp,  W.  O. 
W.  t.  Ward  (Ala.),  78  So.  824. 
§  43.  — —  Requisites  and  Sufficiency. 

Intecrogatories    and     Examioatioa     of 
Parties  and  Othei).— Southern  R.  Co.  v. 
Hayes,  183  Ala.  4SS,  62  So.  874.     See  the 
title  DISCOVERY,  §  43,  vol.  5.  p.  120. 
§  44.  Defects  and  Objections. 

Defendant  responding  to  interroga- 
tories propounded  to,  him  by  the  plain- 
tiff, under  Code  1907,  §  4049,  providing 
that  either  party  in  a  civil  suit  may  pro- 
pound interrogatories  to  the  other  party, 
was  privileged  in  his  answers  to  incorpo- 
rate any  matter  in  avoidance  of  the  plain- 
tifTs  demand  or  in  his  own  defense  perti- 
nent to  the  issues,  and  the  striking  by  the 
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court  of  certain  parts  of  the  answers  on 
the  ground  that  they  were  not  'responsive 
to  the  interrogatories  was  erroneous- 
Allen  V.  Camp,  14  Ala.  App.  341,  TO  So. 
290. 

i  49.  Piilure  to  Answer  Interrofatories. 
■  Under  Code  1907,  g  4055.  providing 
that,  when  the  answers  to  interrogatories 
are  not  full  or  are  evasive,  the  court  may 
either  attach  the  party  and  cause  htm 
to  answer  fully  in  open  court,  or  tax  him 
with  BO  much  of  the  costs  as  may  be  just 
and  continue  until  full  answers  are  made, 
or  direct  a  non-suit  or  judgment  by  de- 
fault, it  was  within  the  discretion  of  the 
court  to  select  any  one  of  the  three  pen- 
alties, and  not  error  to  refuse  a  motion 
insisting  that  a  nonsuit  be  granted.  Rus> 
sell  V.  Bush,  1»6  Ala.  30».  71  So.  397. 

On  suit  to  subject  nonexempt  life  in- 
surance policies  to  deceased  husband's 
debts,  where  the  wife  and  administrator 
were  made  defendants  and  refused  fully 
to  answer  interrogatories  filed  under 
Code  1907,  §  4049  et  seq.,  a  decree  pro 
confesso  was  authorized  by  %  4095,  as  to 
decree  on  failure  to  answer.  Kimball  v. 
Cunningham  Hdw.  Co.,  197  Ala.  631,  73 
So.  383. 

On  plaintiff's  failure  to  answer  within 
80  days  special  interrogatories  pro- 
pounded by  defendant,  that  order  of  dis- 
missal under  Code  1907,  §§  4049-4OST,  was 
made  on  same  day  as  order  requiring 
payment  of  costs  was  not  error,  where 
plaintiH  refused  to  comply  with  the  first 
order.  Street  v.  Griffin  (Ala.),  78  So.  9(15. 
§  47.  Use  of  Evidence  Obuined. 

Effect.— Southern  R.  Co.  v.  Hayes,  Ib3 
Ala.  465,  63  So.  874.  See  the  title  DIS- 
COVERY. §  47,  vol.  5,  p.  125. 

Contradictioii. — Answers  of  a  party  to 
interrogatories  propounded  to  htm  as  au- 
thorized by  Code  1907,  S  4049,  may  under 
S   4056  be  contradicted  by  the  party   who 


introduces  the  answers  in  evidence.  Uc- 
Dougal  V.  Alston,  190  Ala.  TS,  66  So.  6S3. 
Answers  as  Evidence  in  Suit  by  Re- 
spondent—Calvert  V.  Calvert.  180  Ala. 
109,  «0  So.  261.  See  the  title  DISCOV- 
ERY, I  47,  vol.  5,  p.  125. 

(B)     PRODUCTION     AND     INSPEC- 
TION   OF    WRITINGS    AND  OF 
OTHER   MATTERS. 
S  47^.  Nature  and  Scope  of  Remedy. 

At  common  law  the  court  was  without 
authority,  except  in  rare  instances,  to 
compel  cither  party  to  a  suit  to  produce 
documents  or  writings,  belonging  to  and 
in  his  possession,  for  the  benefit  of  the 
adverse  party,  whose  only  recourse  was 
a  bill  in  equity  for  discovery.  Steverscm 
r.  Agee  &  Co.,  14  Ala.  App.  448,  70  So. 
20S. 

§  90.  Writings  and  Hatters  Subject  to 
Inspection. 
Under  Code  1007,  S  4058,  providing 
that,  in  the  trial  of  an  action  at  law,  the 
court  may.  on  motion  and  due  notice, 
require  the  parlies  to  produce  books,  eto, 
in  their  custody,  containing  evidence 
pertinent  to  the  issue,  in  cases  wherein 
they  might  be  compelled  to  produce  bj 
the  ordinary  rules  of  procedure  in 
chancery,  where  defendant  moved  to  re- 
quire the  plaintiff  to  produce  a  ledger,  at 
the  trial,  without  offering  evidence  tend- 
ing to  show  that  if  the  ledger  was  pro- 
duced it  would  contain  evidence  material 
to  the  issue,  denial  of  the  motion  was 
proper,  since  courts  are  not  required  to 
afford  a  party  a  fishing  examination  to 
determine,  by  an  inspection  of  the  ad- 
verse party's  papers,  whether  they  con- 
tain beneficial  evidence,  and  as  a  prereq- 
uisite to  granting  such  motion  it  must 
satisfactorily  appear  that  the  books,  etc^ 
contain  pertinent  evidence.  Steverson  f- 
Agee  &  Co.,  14  Ala.  App.  448,  70  So.  298. 


Discre«fit. 

See  post,  WITNESSES. 


IMscriminfttioii. 

See  ante,  CARRIERS;  COMMERCE;  CONSTITUTIONAL  LAW. 
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DISMISSAL  AND  NONSUIT. 

I.  Voluntary. 

§  13.  Dismissal  as  to  One  or  More  Codefendants. 

§  15.  In  Actions  on  Contract. 

§  17j^.  Discontinuance  by  Omission  or  Irregularity  in  Proceedings. 
§  19j^.  Application  for  Leave  and  Proceedings  Thereon. 
§  24.  Setting  Aside  and  Reinstatement  of  Cause. 
n.  InTolnntary. 

§  30.  Want  of  Jurisdiction. 

§  34.  Discontinuance  by  Omission  or  Irregularity  in  Proceedings. 

§  X7.  Disobedience  to  Order  of  Court  or  Other  Misconduct. 

§  38.  Parties  Entitled  to  Dismiss. 

§  40.  Motion  for  Dismissal  or  Nonsuit. 

§  41.  Time  for  Making. 

§  48.  Setting  Aside  and  Reinstatement  of  Cause. 

Cross  References. 

See  the  title  DISMISSAL  AND  NONSUIT,  vol.  5,  p.  129,  and  references  there 
given. 

In  addition,  see  ante,  APPEAL  AND  ERROR;  CRIMINAL  LAW;  post,  EQ- 
UITY. 


:.  VOLUNTARY. 
I  13.  Diamiual  as  to  One  or  More  Code- 

fendant*. 
I  IS.  ^—  In  Actions  on  Contract. 

Joint  and  Several  Note.— In  an  action 
on  a  joint  and  several  note,  the  dismis- 
sal as  to  one  of  the  parties  who  was  duly 
served  works  a  discontinuance  as  to  the 
others.  King  v.  Gibbs,  12  Ala.  App.  504, 
S7  So.  7S7. 

S   173^.   DiscontinuaDce   by   Omission   or 
Irregularity  in  ProceedixlE*. 

A  discontinuance  can  only  be  predi- 
cated of  some  positive  act  in  the  proceed- 
ing or  in  consequence  of  the  actor's  fail- 
ure or  omission  to  perform  some  preced- 
ent duty  enjoined  upon  him  by  law.  Ex 
parte  Doak,  188  Ala.  406.  6$  So.  64. 

In  an  action  against  several  as  makers 
of  a  note,  there  was  no  discontinuance 
by  the  taking  of  default  judgment  against 
those  defendants  who  did  not  appear  and 
proceed  to  trial  against  the  others.  Long 
t>.  Gwin,  188  Ala.  l»e,  66  So.  88. 
§  19^.  Application  for  Leave  and  Pro- 
ceedinga  Thereon. 

Entry  of  Order  of  Diamisaal— With- 
drawal of  Application.— Under  Code  1907, 


§  3123,  providing  that  after  answer  or 
cross-bill  is  hied  the  complainant  may, 
on  application  to  the  register  in  vacation, 
dismiss  the  suit,  and  the  register  must 
enter  an  order  of  dismissal  on  the  min- 
utes, an  application  for  dismissal  of  a 
suit  is  ineffective  until  acted  upon  by  the 
register  in  entering  an  order  of  dismissal 
upon  the  minutes,  and  an  applicant  may 
withdraw  the  application  at  any  time  be- 
fore the  order  is  entered.  Ex  parte  John- 
son. 194    Ala.   965,  60  So.  603. 

g   24.   Setting  Aside   and   Rcinatatcmeat 

Authority  of  Court  —  Diacontiiuiance 
Througli  Inadvertence. — Where  order  of 
discontinuance  was  through  inadvertence 
entered  against  defendant,  the  court,  the 
order  not  having  been  made  of  record, 
might  properly  set  it  aside  and  allow 
plaintiff  to  proceed  against  defendant. 
Porter  v.  Watkins,  196  Ala.  333,  71  So. 
687. 

Effect  of  Setting  Aside.— A  "discon- 
tinuance" is  an  abandonment  or  the  chasm 
or  interruption  in  proceedings  occasioned 
by  the  failure  of  plaintiff  to  continue  suit 
regularly  from  time  to  time  as  he  ought; 
therefore  no  discontinuance  was  worked 
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Dismissal  and  Nonsuit 


where  the  court  through  inadvertence  of 
counsel  ordered  an  action  discontinued 
as  to  a  defendant  but  before  the  order 
was  entered  set  't  aside,  counsel  having 
discovered  his  mistake.  Porter  v.  Wat- 
kins,    IM   Ala.   3^'3.   71    So.   aST. 

II.  INVOLUNTARY. 
§  30.  Want  of  Juriadiction. 

Want  oE  Jurisdiction  Appearing  on  Fac« 
of  ProceedingB. — Tigrett  v.  Taylor,  180 
Ala.  366.  «0  So.  858.  See  the  title  DIS- 
MISSAL AND  NONSUIT,  |  30,  vol.  5. 
p.   140. 

I  U.  DUcontiniunce  bjr  Omiasion  or  Ir- 
regularitjr  in  Proceedings. 

See  ante,  "Discontinuance  by  Omission 
or  Irregularity  in  Proceedings,"  §  IT/2. 
5  S7.  Disobedience  to  Order  of  Court  or 
Other  Misconduct. 

Where  plaintiff  on  croaa-examitwtion 
rehucd  to  answer  a  proper  question 
which  was  material  to  the  issues,  the 
court  had  jurisdiction  to  grant  a  nonsuit, 
in  the  nature  o(  a  dismissal,  on  defend- 
ant's motion,  though  it  might  also  have 
punished  plaintiff  for  contempt  under 
Code,  §§  M30,  4632,  S693.  Roy  v.  Loui 
ville,  etc.,  R.  Co.,  9  Ala.  App.  377,  63  S 
772. 

Under  Code  1907,  g  4055,  it  was  not  < 
ror    lo  refuse  a   motion   insisting  that 
nonsuit  be   granted   for  plaintiff's   failure 
to   answer   interrogatories  fully.     Russell 
V.  Bush.  196  Ala.  309,  71  So.  397. 
§  38.  Parties  Entitled  to  Dismiss. 

Controverted  Questions  of  Fact. — 
Where,  in  an  action  against  B.  and  another, 
it  appeared  at  the  close  of  plaintiff's  case 
that  they  were  not  jointly  liable,  and, 
though  the  cross-examination  of  plain- 
tiff's witnesses  supported  B.'s  claim  that 
the  other  defendant  was  liable,  there 
evidence  tending  to  show  that  B.  was 
party  liable,  and  plaintiff  thereupon 
amended  by  striking  the  name  of  the 
other  defendant,  B.  was  not  entitled  to 
a  discontinuance,  as  plaintiff  was  not 
bound  to  accept  her  theory  of  the  case, 
though  supported  by  the  testimony  ol 
his  own  witnesses.  Beitman  v.  Birming- 
ham Paint,  etc.,  Co.,  185  Ala.  313,  64  So. 
600. 


}  W.  Motion  for  Di 

;  41. Hme  for  Making. 

In  assumpsit  which  had  been  pendia; 
for  over  two  years  with  dcfendaot'! 
knowledge  that  plaintiff  was  nanresidcot, 
and  had  given  no  security  for  cosu, 
overruling  motion  to  dismiss  on  groanil 
that  it  was  too  late  was  not  error.  Em- 
pire Clothing  Co.  v.  Roberts,  etc.  Shoe 
Co.  (Ala.  App.),  75  So.  634. 
I  48.  Setting  Aside  and  Reiottatement 
of  Cause. 

AuAority  of  Court — Where  counsel 
was  engaged  in  the  trial  of  cases  in  an- 
other court  when  his  case  was  called  for 
trial,  and  dismissed  for  want  of  proseca- 
tion.  and  had  endeavored  to  inform  the 
court  of  his  situation  through  its  clerk, 
and  showed  that  plaintiff  had  a  meritori- 
ous cause  of  action,  the  court,  in  the  ex- 
ercise of  a  sound  discretion,  might  grant 
a  motion  to  set  aside  the  dismissal,  and 
restore  the  case  to  the  docket  for  trial. 
Marx  V.  Batlraur  Plumbing,  etc..  Co.,  10 
Ala.  App.  404,  64  So.  645. 

Power  after  Expiration  of  Term.  — 
The  attorneys  in  an  action  agreed  upos 
a  continuance,  but  neither  attorney  had 
a  formal  order  of  continuance  entered, 
and  the  court,  on  call  of  the  cause,  dis- 
missed it  for  want  of  prosecution.  De- 
fendant's attorney  subsequently  agreed 
orally  with  plaintiff's  attorney  that  he 
would  have  the  order  of  dismissal  sit 
aside  and  the  cause  reinstated,  but  the 
matter  was  overlooked.  At  a  subsequent 
term  the  court,  with  these  facts  before 
it,  over  the  objection  of  attorneys  then 
representing  defendant,  set  aside  the  dis- 
missal and  restored  the  cause  to  the 
docket.  Held,  that  the  court  had  no  au- 
thority to  take  such  action,  since  a  court 
is  without  power  over  its  final  judgments 
after  the  close  of  the  term  unless  to  cor- 
rect clerical  errors  or  omissions,  and  the 
case  was  not  within  the  rule  that  after  a 
case  is  put  out  of  court  by  an  order  ir- 
regularly entered,  the  party  who  would 
profit  by  the  order  may  put  the  cause 
again  within  the  power  of  the  court  by 
appearing  at  a  subsequent  term  and  par- 
ticipating in  its  litigation.  Ex  parte  Al- 
abama Fuel,  etc.,  Co.,  193  Ala.  496,  B9 
So.  115. 
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DISORDERLY  CONDUCT. 

§  1,  Nature  and  Elements  of  Offense. 
§  V/i,  Persons  Liable. 
§  5.  Evidence. 
§  Syi.  Trial. 

§  6.  Questions  for  Jury. 

§  7.  Instructions, 

Cross  References. 

See  the  title  DISORDERLY  CONDUCT,  vol.  S,  p.  148.  and  references  there  given. 

In  addition,  see  ante,  CRIMIN.A,L  LAW;  post,  DISORDERLY  HOUSE;  OB- 
SCENITY. 

As  to  action  for  abusive  and  insulting  language  used  to  passenger  by  servant  of 
railroad,  see  ante,  CARRIERS. 


g   1.  Nature  and  Elements  of  OSenBe. 

Statutory  Proviuon  —  Intcntioiial  Use 
of  'Prohibited  Language.  —  Under  Code 
1(H>T,  g  6S1T.  denouncing  the  offense  of 
using  obscene,  insulting,  or  abusive 
language  in  the  presence  or  hearing  of 
a  woman,  the  intentional  use  of  obscene, 
insulting,  or  abusive  language  in  the 
presence  or  hearing  of  a  woman  is  an 
offense,  though  it  was  used  in  ordinary 
conversation,  without  intent  that  it 
should  be  overheard.  Jordan  f.  State. 
13  Ala.  App.  1B6,  68  So.  585,  cited  in 
notes  in   Ann.  Cas.  191TC.  891.  89T.  899. 

Prohibited  Language  Used  in  Honu 
Overheard  by  Wife  and  Hother-in-Law. 
— It  is  no  defense  that  accused  used  the 
prohibited  language  in  his  own  house, 
where  it  was  overheard  by  his  wife  and 
mother-in-law,  for  they  come  within 
Code  1907,  g  6217.  prohibiting  the  use  of 
abusive,  insulting,  or  obscene  language 
in  the  presence  or  hearing  of  a  woman. 
Jordan  f.  State.  13  Ala.  .\pp.  186.  88  So. 
589.  cited   in   notes  in   Ann.    Cas.   1917C. 

896,    897. 

Natural  and  Necessary  Effect  of  Lan- 
Cnage. — If  the  natural  and  necessary 
feet  of  defendant's  language  to  a  won 
under    the    circumstances,    was    to    insult 
her.  he  was  within  the  condemnation  of 
Code  1907,  §  0317,  though  he  had  in  mind 
an  innocent  meaning.     Wiley  v.   State,  10 
Ala.  App.  349,  65  So.  204.  cited  in  note 
in   Ann.  Cas.   1917C,  891. 
S  IH'  Persons  Liable. 

"Any  Person,"  Girl  or  Woman.— Code 
1907,  §  0217,  making    it  a  criminal  offense 


for  "any  person"  to  use  abusive,  insult- 
ing, or  offensive  language  in  the  presence 
or  hearing  of  any  girl  or  woman,  includes 
a  girl  or  woman,  and  she  may  be  con- 
victed thereunder.  Daly  v.  State,  1B4  Ala. 
29,  69  So.  598,  cited  in  note  in  Ann.  Cas. 
1917C.  aea,  affirming  69  So.  338. 
§  S.  Evidence. 

Where  the  prosecutrix  was  a  .white 
woman  and  the  defendant  a  jiegro  man, 
and  the  offense  charged  was  using  ob- 
scene and  insulting  language  to  a  woman. 
evidence  that  the  prosecutrix  had  been 
on  previous  friendly  terms  with  defend- 
ant was  admissible  on  the  question  of  the 
punishment  to  be  imposed  in  case  of 
conviction.  Talley  v.  State,  12  Ala.  App. 
314.  68  So.  567,  cited  in  note  in  .^nn.  Cas. 
1917C,  891. 

§  SJ4.  Trial. 

§  «. Questions  for  Jury. 

See  post.  "Instructions,"  §  7. 

Whether  LauKuagc  Insulting — Statu- 
tory Provisions. — In  a  prosecution  for 
using  insulting  language  in  the  presence  of 
a  female,  the  court  properly  submitted  to 
the  jury  whether  the  language  was  in- 
sulting within  Code  1907,  g  6217,  making 
it  an  offense  to  use  "abusive,  insulting 
or  obscene"  language  in  the  presence  of 
any  girl  or  woman.  Banks  v.  State,  11 
.Ma.  .App.  176,  65  So.  667,  cited  in  note 
in  Ann.  Cas.  1917C.  891. 

Whether  [he  language  of  defendant  to 
a  woman,  when  meeting  her  on  a  high- 
way, half  a  mile  from  any  dwelling,  "Say, 
young    woman,    do    you    know    of    any 
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that  would  let  a  fellow  have  a 
little  pussy?"  was  in  the  circumstances 
in  suiting,  within  the  condemnation  of 
Code  1S0T,  §  «21T,  is  a  question  for  the 
jury.  Wiley  v.  Sute,  10  Ala.  App.  2«, 
65  So.  204,  cited  in  note  in  Ann.  Cas. 
1917C,  891. 

Same — Whedier  Language  Was  Used. 
— In  a  prosecution  for  using  insulting 
language  where  accused's  remark  that  he 
would  drink  when  he  damned  pleased 
was  overheard  by  his  wife  and  mother- 
in-law,  the  questions  whether  he  in  fact 
used  the  language,  and  whether  it  was 
insulting  within  Code  1907,  %  6217  pro- 
hibiting such  language  in  the  presence 
of  a  woman,  held  for  the  jury.     Jordan 


V.   State,   13    Ala.   App.    1«6,  68  So.  SBS, 
cited  in  notes   in  Ann.  Cas.   1910C,  391, 

8B7. 

3  7.  ^—  Iitatructions. 

Right  to  General  Cbaige^Finler  v. 
State,  7  Ala.  App.  161.  BS  So.  26S.  See 
the  title  DISORDERLY  CONDUCT,  { 
7,  vol.  5,  p.  1S2. 

Evidence  Snataining  Reftiul  of  AEfina- 
ative  Charge. — Evidence  in  prosecution 
for  disorderly  conduct  held  to  sustain 
the  refusal  of  the  court  to  give  an  afGrm- 
ative  charge  for  the  defendant.  Sherrod 
V.  State,  14  Ala.  App.  57,  71  So.  76,  judg- 
ment reversed  on  another  point  in  72  Sa 


I^KM^rly  House. 

See  the  title  DISORDERLY  HOUSE,  vol.  6,  p.  151,  and  references  there  given. 

Dispangement  of  Character. 

See  post,  LIBEL  AND  SLANDER. 

Ditqualification. 

See  post,  JUDGES;  JURY;  OFFICERS. 

DUaolution. 

Of  community,  see  post,  HUSBAND  AND  WIFE.    Of  corporations,  see  ante,  COR 
PORATIONS.     Of  partnership,  see  post.  PARTNERSHIP. 

Diitance. 

See  ante,  BOUNDARIES;  post,  EVIDENCE. 

Dutrew  for  Rent. 

See  post,  LANDLORD  AND  TENANT. 
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DISTRICT  AND  PROSECUTING  ATTORNEYS. 

§  1.  Appointment  or  Election,  and  Qualification  and  Tenure. 

§  1   (1)  In  General. 

§  1  (2)  Tenure  and  Removal. 
§  2.  Deputies,  Assistants,  and  Si^bstitutes. 

§  2  (1)  Appointment. 

§  2  (3)  Compensation  and  Fees. 
§  3,  Compensation  and  Fees, 

§  4.  In  General. 

§  4J/S.  Representation  of  State  or  County  in  General, 
§  5.  Powers  and  Proceedings  in  General. 

Cross  References. 

See  the  title  DISTRICT  AND  PROSECUTING  ATTORNEYS,  vol.  6.  p.  15ft, 
and  references  there  given. 

As  to  validity  of  appointment  of  deputy  or  special  prosecuting  attorney,  see  ante, 
CRIMINAL  LAW. 


§  1.  Appointment  or  Election,  and  Qiuli- 
fication  and  Tenure. 

§  1   <1)   In  GeneraL 

Circuit  Solicitor  ^  Constttutional  Pro- 
vision. — Under  Const.  1901,  §  167,  provid- 
ing that  a  solicitor  for  each  judicial  cir- 
cuit or  other  territorial  subdivision  shall 
be  elected  by  the  qualified  electors  of 
those  counties  in  such  circuit  or  other 
territorial  subdivision  in  which  such  so- 
licitor prosecutes  criminal  cases,  the  cir- 
cuit solicitor  is  not  elected  solicitor  of 
circuit  court,  but  is  elected  solicitor  of 
circuit  of  that  territorial  jurisdiction,  not 
being  a  judicial  ofRcer  of  circuit  court, 
nor  elected  as  such,  but  ministerial  offi- 
cer of  territory  composing  credit.  State 
V.    Black    (Ala.),   7*   So.    387. 

Appointment  of  Deputy  Circuit  Solici- 
tor—Constitutionality of  Act.  —  General 
Solicitors'.  Bill,  Acts  1915,  p.  817,  et  seq., 
authorizing  appointment  of  deputy  cir- 
cuit solicitor  "by  circuit  solicitor  for  cir- 
cuit, was  not  violative  of  Const.  IftOi,  § 
167,  providing  that  legislature  may  pro- 
vide by  law  for  appointment  by  Governor 
or  election  by  qualified  electors  of  a 
county  of  solicitor  for  any  county;  the 
office  of  deputy  circuit  solicitor  not  being 
in  legal  effect  a  county  solicitors  hip, 
though  the  incumbent  of  the  ofRces  are 
required  to  perform  the  same  or  like 
service  and  duties.  State  v.  Stearns 
(Ala.),  76  So.  321. 


S  1   (X)  Tenure  and  Removal. 

The  circuit  solicitor  like  the  circuit 
judge,  is  constitutional  officer,  and  his 
office  can  not  be  destroyed,  nor  an  in- 
cumbent legislated  out  of  it,  except  as 
constitution  may  authorize,  but  to  require 
that  part  only  of  his  duties  shall  be  per- 
formed by  the  county  solicitor,  a  statu- 
tory officer,  does  not  directly  or  indi- 
rectly destroy  his  office.  State  v.  Black 
(Ala.),  74  So.  387. 

§  i.  DeputicB,  AuiBtanta,  and  Subatitutea. 
§  3  <1)  Appointment. 

Absence  of  Solicitor — Appointment  of 
Special  Officer.  —  Under  Code  1907,  g 
TT87,  authorizing  the  presiding  judge, 
when  the  regular  solicitor  is  absent,  to 
appoint  a  competent  attorney  in  his 
place,  the  presiding  judge,  in  the  absence 
of  the  regular  solicitor,  whether  such  ab- 
sence is  proper  or  not,  was  authorized  to 
appoint  a  special  solicitor.  Mizell  v. 
State.  184  Ala.  16,  63  So.  1000,  cited  in 
note  in  Ann.  Cas.  1918A,  781. 

Circuit  Solicitor — Appointment  of  Dep- 
uties.— Last  proviso  in  General  Solicit- 
ors' Bill  (Acts  1915,  p.  817)  attempting 
to  make  county  solicitor  first  prosecutor 
in  circuits  of  one  county  until  1919,  does 
not  nullify  preceding  proviso  authorizing 
circuit  solicitor  to  appoint  assistants  or 
deputy  solicitors,  the  intent  being  only 
to  except  local  laws  of  such  a  county  as 
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to  county  solicitors  from  repeal  until 
January.  1919.  State  v.  Black  (Ala.).  '* 
So.  387. 

Same — Power  to  Appoint  Auistanta  — 
Statute.— Under  Acts  1915,  p.  823.  S  ><>< 
providing  that  in  circuits  of  one  county, 
having  more  than  three  judges,  and  hav- 
ing a  county  solicitor  elected  by  the 
qualified  electors  of  the  county,  such 
solicitor  shall  be,  until  the  first  Monday 
after  the  second  Tuesday  in  January, 
1919,  the  chief  prosecuting  officer  of  the 
county,  the  county  solicitor  of  Jefferson 
county  has  all  the  right  and  power  to  ap- 
point or  obtain  assistants  and  as^sistance 
which  he  lawfully  had  under  the  pro- 
visions of  the  local  laws  of  the  cnunty  in 
force  when  the  bill  was  passed,  Septem- 
ber 35.  1915,  and  may  continue  to  exercise 
such  powers  until  1919,  and  abolishing 
the  courts  in  which  he  and  his  assistant 
had  theretofore  prosecuted  criminal  cases 
did  not  take  away  the  powers  and  rights 
of  his  assistants,  and  did  not  abolish  his 
office.     State  v.  Black  (Ala,).  74  So.  3S7. 

AsdalantB  to  County  Solicitor. — Assist- 
ants appointed  in  his  discretion,  by 
county  solicitor  of  Jefferson  county,  con- 
stituting circuit  by  itself,  are  not  officers 
of  any  kind,  the  law  authorizing  their  ap- 
pointment fixing  no  terms  and  no  com- 
pensation except  such  as  may  be  agreed 
upon  between  them  and  the  solicitor. 
State  V.  Black  (Ala,),  74  So.  387. 

Aitinanta  to  Circuit  Solicitor— Statute. 
— Assistants  appointed  by  circuit  solicit- 
or under  Acls  191S,  p,  817,  in  a  circuit  of 
one  county,  are  county  oi^cers.  State  v. 
Black  (Ala.),  74  So.  387. 

Stenographers  —  Right  to  Compensa- 
tion.—Loc.  Acts  1903,  p.  677,  authorizes 
the  solicitor  of  Mobile  county  to  appoint 
a  stenographer,  Acts  1915.  p.  817,  provid- 
ing for  a  circuit  solicitor  in  each  district, 
declares  that  if  in  any  cjrcuit  composed 
of  only  ene  county  there  is  no  circuit 
solicitor,  but  there  is  a  county  solicitor 
who  is  elected  at  the  general  election  in 
November,  J914,  he  shall  be  and  become 
circuit  solicitor  of  the  circuit,  on  and 
after  the  first  Monday  after  the  second 
Tuesday  in  January,  1917.  and  shall  held 
office  until  the  first  Monday  after  the 
second   Tuesday   in   January,   1919.     Sec- 


tion 10  of  the  latter  act  declares  that  all 
general,  local,  or  special  laws  cslabM- 
ing  the  office  of  county  solicitor,  or  tlie 
office  of  solicitor  of  any  court  by  wiutto- 
ever  name  called,  except  circuit  soliciton. 
arc  repealed,  but  all  provisions  of  such 
local  act,  or  acts,  etc.,  applicable  to 
county  solicitors,  shall  be  applicable  lo 
circuit  solicitors  of  the  county  whttt 
such  local  acts  apply.  Held,  thai  Ihongh 
the  act  of  1913  provides  for  the  appoint- 
ment of  official  reporters  by  the  judge  of 
the  several  circuit  courts,  and  authorizes 
the  judge  to  direct  such  reporter  to  at- 
tend the  grand  jury  in  its  invest igatio^^ 
it  did  not  deprive  an  official  stenograpbcr 
appointed  by  the  county  solicitor  of  Uo- 
bile  under  the  act  of  1903,  whose  duly  it 
was  to  attend  the  sessions  of  the  graod 
jury,  of  the  right  to  compensation,  for 
though  such  stenographer  was  to  render 
^services  in  the  grand  jury  room,  the  pro- 
visions for  appointment  can  nol  be 
treated  as  repealed  by  the  act  of  1915, 
as  the  official  reporter  obviously  might 
be  unable  to  attend  all  the  sessions  of 
the   grand   jury.     Stone  v.    State  (Ala.), 

77  So.  348. 

3  t  <S)  Compensation  and  Fee*. 

Power  of  Coonty  Solicitor— EmploT- 
ment  of  AiriaUnce. — Local  Acts  1915,  p- 
23.  amending  Acts  1900—01,  p.  212,  |  It, 
to  provide  that  solicitor  of  Jefferson 
county  shall  have  power  to  employ  anj' 
assistance  he  may  deem  necessary,  and 
that  compensation  for  such  assistance 
shall  be  paid  out  of  the  solicitor's  fund 
of  the  county,  if  there  is  a  sufficient 
amount  in  the  fund,  etc.,  is  still  in  force, 
and  county  solicitor  of  JefTerson  coantf 
has  power,  as  to  which  he  has  discretion, 
preserved  to  him  until  1919  by  general 
solicitors'  act  subsequently  enacted. 
Henry  v.  State  (Ala,),  76  So.  417. 

"Solicltor'a  Pnnd."— "Solicitor's  fund" 
of  Jefferson  county,  mentioned  in  .\cts 
900-01,  p.  217.  §  11,  as  amended  by  Loc 
Acts  1915,  p,  23,  proivding  that  the  solici- 
of  Jefferson  county  shall  have  power 
employ  assistance  and  the  expense 
shall  be  paid  out  of  solicitor's  fund,  is 
made  up  of  fees  collected  as  solicitor's 
fees  on  all  convictions  in  criminal  use 
in   county,   and  not  merely  part  of  fee! 
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previously  appropriated  to  uses  of  solicit- 
or.    Henry  f.  State  (Ala.),  76  So.  417. 
§  S.  Con^Miuatioti  and  Peea. 
§  t. In  CeneraL 

Roden  v.  Griffin,  179  Ala.  633,  60  So. 
925.  See  the  title  DISTRICT  AND 
PROSECUTING  ATTORNEYS,  S  4 
(1),  vol.  'S.  p.  157. 

9  4^.  Repreeentation  of  State  or  County 
in  General. 

Circuit  Solicitor— Destruction  of  Office. 
—Acts  1915,  p.  823,  g  10,  providing  that 
in  circuits  of  one  county,  having  more 
than  three  judges,  and  having  a  county 
solicitor  elected  by  the  qualified  electors 
of  the  county,  such  solicitor  shall  be,  un- 
til the  6rst  Monday  after  the  second 
Tuesday  in  January,  1919,  the  chief  pros- 
ecuting officer  of  the  county,  thus  render- 
ing the  circuit  solicitor  his  assistant,  is 
not  unconstitutional  as  destroying  the 
constitutional  office  of  circuit  solicitor  of 
Jefferson  county,  its  effect  being  merely 
to  preserve  a  state  of  affairs,  which  had 
prevailed  for  several  years,  so  long  as 
the  present  terms  of  the  two  officers 
continue,  while  the  constitution  does  nc 
piohtbit  the  legislature  from  creating  ai 
other  solicitor  to  the  circuit.  State 
Black   (Ala.),  74   So.    387. 

Same — Constitutionality    of    Act.  — 
legislature   had  attempted   to  confer  upon 
county    solicitor   of   Jefferson   county 
elusive    right  and  duty    to  prosecute 
circuit  court  of  Jefferson,  the  only  county 
in   the  circuit,  attempt  would  have  been 
violative      of      constitution      establishing 
office  of  circuit  solicitor.     State  v.  iBIack 
(Ala.).   74    So.    387. 


Same— Rights  to  Prosecute  In  Circuit 
Court. — The  proviso  of  Acts  1915,  p.  823, 
§  10,  that  in  circuits  of  one  county  having 
more  than  three  judges,  and  having  a 
county  solicitor  elected  by  the  qualified 
electors,  such  solicitor,  until  1919,  shall 
be  the  chief  prosecuting  officer  of  the 
county,  does  not  take  away  the  rights  of 
the    circuit  solicitor   of  Jefferson   county 

ider  Code  1B07,  %  7781,  et  seq.,  to  pros- 
ecute in  the  circuit  court,  it  making  him 
the  assistant  prosecutor  to  the*  county 
State  V.  Black  (Ala.),  74  So. 
387. 

Courta  in  Which  County  Solicitor  Hay 
Proaecute. — The  county  solicitor  is  not 
by  the  constitution  required  to  be  solicit- 
for  any  particular  court  or  courts  in 
the  county,  but  for  the  territorial  sub- 
known  as  the  county,  and  the 
legislature  may  assign  him  duties  to  per- 
form in  any  or  all  of  the  special  courts 
of  the  county  in  which  solicitor's  duties 
are  to  be  performed,  it  being  the  office 
and  function  of  statutes  and  not  of  the 
constitution  to  prescribe  the  courts  in 
which  constitutional  or  statutory  solicit- 
ors shall  prosecute,  and  the  rights,  char- 
acter, and  nature  of  the  office  being 
.purely  ministerial,  subject  to  the  legis- 
lature's direction  and  control.  State  v. 
Black  (Ala.).  74  So.  387. 
§  S.  Powers  and  Proceedings  in  General. 
No  principle  that  attorney's  solemn 
admissions,  made  in  progress  of  trial  of 
case,  are  binding  on  his  client,  applies, 
as  between  state  and  its  solicitor,  to  con- 
fession by  latter  of  defendant's  plea  of 
double  jeopardy.  Coster  f.  State  (Ala. 
App.),  T6  So.  475. 


District  Courts. 

See  ante,  COURTS. 

I^turbance  of  Peace. 

See  ante,  DISORDERLY  CONDUCT;  post.   DISTURBANCE  OF  PUBLIC  AS- 
SEMBLAGE. 


,vGoosle 


DISTURBANCE  OF  PUBUC  ASSEMBLAGE. 

§  1.  Nature  and  Elements  of  Offenses. 

Cross  References. 
See  the  title  DISTURBAN'CE  OF  PUBLIC  ASSEMBLAGE,  vol.  5,  p. 
references  there  given. 


§  1.  Nature  and  Elements  of  O&entea. 

Diatuitwnce  of  Wonhippen — Intent. — 
Where  defendant  intentionally  used  lang- 
uage in  the  presence  of  an  assemblage  of 
worshippers,  the  natural  consequence  of 
which  would  be  to  disturb  them,  he  is 
guilty  of  disturbing  religious  worship- 
pers, under  Code  1907,  §  ^^M,  even 
though  he  had  no  purpose  willfully  to  dis- 
turb them.  Ellis  v.  State,  10  Ala.  App. 
2S2,  85  So.  iia. 


Sam«  —  During  Intenniuion  bctwcea 
Servicci^One  who  disturbed  the  mem- 
bers of  a  church  while  they  were  eating  i 
basket  dinner  just  outside  the  church, 
during  a  short  intermission  between  the 
morning  and  afternoon  services,  is  guilty 
of  disturbing  religious  worship,  under 
Code  1907,  §  6766  since  that  sUtutc  is 
not  limited  to  disturbance  during  the  act- 
ual progress  of  the  services.  Ellis  v. 
State,  10  Ala.  App.  2S2,  6S  So.  413. 


Divenion  of  Waten. 

See  post,  WATERS  AND  WATERCOURSES. 

Dividenili. 

See  ante,  CORPORATIONS. 
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DIVORCE. 

L  Nature  and  7onn  of  Bemedy. 

§  2.  Constitutional  and  Statutory  Provisions.    . 
n.  Qroands. 

§   11.  Cruelty. 

§   13,  Desertion  or  Absence. 

§  13  (1)  Definition,  and  Elements  of  Statutory  Grounds. 
§  13  (6>4)  Separation  by  Necessity  or  at  Instance  of  Libel- 
ant. 
m.  Defenses. 

§   16.  Provocation. 
§  17.  Condonation. 

§   18.  Acts  Constituting  Condonation. 

§   ISyi.  Operation  and  Effect. 

IV.  Jurisdiction,  Proceedings  and  Belief. 

(C)  Pleading. 

§  40.  Bill,  Libel,  Complaint,  or  Petition. 

§  41, Form  and  Requisites  in  General. 

§  42.  Residence  of  Parties. 

§  44,  Grounds  for  Divorce. 

(D)  Evidence. 

§  50.  Presumptions  and  Burden  of  Proof. 

§  51.  Admissrbility. 

§  60.  Cruelty  or  Other  III  Treatment. 

(E)  Dismissal,  Trial  or  Hearing,  and  New  Trial, 
§  62.  Scope  of  Inquiry  and  Powers  of  Court. 
§  63.  In  General. 

(F)  Judgment  or  Decree. 

§  66.  Scope  and  Extent  of  Relief. 

§  69,  Prohibition  or  Leave  to  Marry. 

§  70.  By  Default  or  Pro  Confess©, 

§  72.  Opening  or  Setting  Aside. 

§  73.  On  Trial  of  Issues. 

§  75.  Bill  of  Review. 

§  75H-  Actions  to  Vacate  or  Set  Aside. 

§  76.  Collateral  Attack. 

(G)  Appeal. 

§  81.  Effect  of  Appeal. 

§  82.  Review. 

§  83.  Determination  and  Disposition  of  Cause, 

§  84.  In  General, 

T.  Alimony,  Allowances,  and  Disposition  of  Property. 
§     89.  Power  to  Make  Allowance  or  Award. 
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§  90.  Sufficiency  of  Allegations  and  Prayers  in  Pleadings. 

§  92.  Temporary  Alimony, 

§  97.  Application  and  Proceedings  Thereon. 

§  98.  Amoimt. 

§  99. Modification  of  Order. 

§  100.  Allowance  for  Counsel  Fees  and  Expenses. 

§  101.  Nature  and  Right  in  General. 

§  103.  Application  and  Proceedings  Thereon. 

§  104.  Amount. 

§  105.  Modification,  Vacation  or  Setting  Aside  of  Order. 

§  106.  Permanent  Ahmony. 

§  113.  ■  Amount. 

§   113  (3)  Evidence  to  Determine  Amount. 

§  113  (4)  Excessiveness  of  Sum  Allowed.  ' 

§  115.  Modification  of  Judgment  or  Decree. 

§  116.  Disposition  of  Property. 

§  117.  Rights  in  General. 

§  IZO'/i.  Judgment  or  Decree. 

§  122.  Enforcement  of  Order,  Judgment  or  Decree. 

§  123.  In  General. 

§  124.  Execution. 

§  129.  Appeal. 

§  l29'/2.  Presentation     and    Reservation     In    Lower    Court    of 

Grounds  of  Review. 
VI.  Custody  and  Support  of  Children. 

§  138.  Grounds  for  Award  of  Custody. 

§  140.  Order,  Judgment,  or  Decree  as  to  Custody. 

§  140^.  Modification  of  Order,  Judgment  or  Decree  as  to  Custody, 

§  141.  Enforcement  of  Order,  Judgment  or  Decree  as  to  Support. 

TIL  Operation  and  Efleot  of  Divorce,  and  Bights  of  Divorced  Fersoiii. 

§  145.  Right  to  Marry. 
§  146.  In  General. 

Cross  References. 

See  the  title  DIVORCE,  vol.  5,  p.  186,  and  references  there  given. 

In  addition,  see  ante,  APPE.\L  AND  ERROR;  COURTS;  post,  EQUITY;  EVI- 
DENCE; HOMESTEAD;  HUSBAND  AND  WIFE;  JUDGMENTS;  STATUTES; 
TRUSTS. 

As  to  review  of  orders,  other  than  final,  of  a  chancery  court  in  divorce  proceed- 
ings, see  ante.  APPEAL  AND  ERROR.  As  to  conflicting  jurisdiction  of  courts  of 
different  stales  involving  custody  of  children,  see  ante,  COURTS.  As  to  multifari- 
ous and  inconsistent  averments  in  bill  for  divorce,  and  amendments  thereof,  set 
post,  EQUITY.  As  to  decrees  pro  confesso  against  defendant  not  served  person- 
ally with  process,  see  post.  EQUITY.  As  to  admissibility  of  evidence  ol  letlfrs 
showing  illicit  intercourse  of  defendant,  see  post,  EVIDENCE.  As  to  exemption 
of  homestead  from  execution  issued  on  divorce  decree,  see  post,  HOMESTEAD. 
As  to  jurisdiction  of  chancery  courts  of  the  custody  of  infants,  see  post,  INF.A.VTS. 
As  to  collateral  attack  attempting  to  annul  a  divorce  decree,  other  than  by  appeal. 
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see  post,  JUDGMENTS.  As  to  construction  of  ambiguous  divorce  decree,  see  post, 
JUDGMENTS.  As  to  construction  of  retrospective  and  remedial  affect  of  divorce 
statutes,  see  post,  STATUTES.  As  to  property  awarded  in  divorce  decree  whero 
in  the  possession  of  trustees,  see  post,  TRUSTS. 

§    13.    Desertion   or   Abaence. 


I.  NATURE  AND  FORM  OF 

REMEDY. 

§   S.   Conatituttonal    and    Ststutoi;    Pro- 


Statute  —  ConBtmctioii. — Acts  1S15,  p. 
370.  authorizing  divorce  to  a  wife  when 
without  support  from  the  husband  she 
lives  apart  from  him  for  five  years  next 
preceding  the  filing  of  the  bill,  and  has 
bona  tide  resided  in  the  state  during  all 
of  such  period,  is  not  remedial  in  char- 
acter, but  gives  legal  effect  to  martial 
conduct  and  relations  by  converting  a 
complete  separation  into  an  authorized 
ground  for  divorce,  and  falls  within  the 
class  of  statutes  whose  retrospective 
operation  :s  denied,  unless  its  language 
requires  expressly  or  by  unmistakable 
implication  such  retrospective  operation. 
Barrington  i:  Barrington  (Ala.),  78 
So.   81. 

Same — Retroactive. — Acts  1915,  author- 
izing divorce  from  the  bonds  of  matri- 
mony in  favor  of  the  wife  "when  the 
wife  without  support  from  him  has  lived 
separate  and  apart  from  the  bed  and 
board  of  the  husband  for  five  years  next 
preceding  the  tiling  of  the  bill,  and  she 
has  bona  fide  resided  in  this  state  during 
all  of  said  period."  does  not  indicate  a 
legislative  intendment  of  a  retrospective 
operation,  but  authorizes  a  divorce  only 
upon  the  lapse  of  five  years  from  that  of 
the  date  of  its  enactment.  Barrington  v. 
Barrington  (.-Kla.),  76  So.  81. 

Same — Retrospective. — Divorce  statutes 
are  generally  held  not  to  be  retrospective. 
Barrington  {■.  Barrington  (Ala.),  76 
So.    81. 

II.  GROUNDS. 
§  11.  Crueltj'. 

Sufficiency  of  Cmcltjr.— In  a  6nal  diffi- 
culty between  husband  and  wife,  the  fact 
that  he  pushed  her  away  so  that  she  fell 
against  the  side  of  an  iron  bed  and 
bruised  her  legs  would  not  of  itself  con- 
stitute sufficient  cruelty  to  justify  a  di- 
vorce. Jones  V.  Jones,  189  Ala.  286,  66 
So.  4. 


§  IS  <1)  Definition,  and  Elements  of 
Statutory  Grounds. 

Desertion  without  Reason  and  with  No 
Intention  to  Return. — Brown  v.  Brown, 
178  Ala.  121,  S9  So.  48.  See  the  title 
DIVORCE,  §  13  (1),  vol.  5,  p.  173. 

Voluntary  Abandonment,— To  authorize 
a  divorce  from  a  wife  for  abandonment, 
her  abandonment  must  have  been  volun- 
tary, and  not  caused  by  the  husband's 
own  wrong  or  ill  treatment.  Israel  V. 
Israel,  185  Ala.  39.  64  So.  67. 

Without  Consent  of  Other  Party.— To 
make  case  of  abandonment  authorizing 
divorce,  there  must  be  final  departure, 
without  consent  of  other  party,  without 
sufficient  reason,  and  without  intention 
to  return.  Mayo  v.  Mayo  (Ala.),  <i  So. 
971. 

§  13  (8^)  Separation  by  Necessity 

or  at  Instance  of  Libelant. 

Facts  Constituting  Desertion.  —  A 
husband  may  as  effectually  abandon  his 
wife  by  putting  her  away  from  him  and 
denying  her  the  privilege  of  dwelling 
with  him  as  by  going  from  their  for- 
mer residence  and  leaving  her  there, 
and  not  permitting  her  to  live  with  him. 
Dabbs  V.  Dabbs,  196  Ala.  164.  71  So.  696. 

Voluntary  Abandonment. — Under  Code 
1907,  g  3793,  subd.  3,  making  voluntary 
abandonment  a  ground  for  divorce,  a 
separation  compelled  by  the  husband, 
after  which  the  wife  reared  several  minor 
children,  would  not  be  a  "voluntary" 
abandonment:  and  the  fact  that  .many 
years  after  he  had  compelled  her  depart- 
ure complainant  went  to  the  house  estab- 
lished by  the  wife,  and  there  remained 
with  her  about  a  month,  and  then  left 
without  any  reason  given  by  her,  such 
association  with  his  wife  did  not  exoner- 
ate him  from  the  consequences  of  his 
previous  conduct,  and  so  reestablish  their 
relations  as  to  render  her  culpable  in  any 
degree.  Dabbs  v.  Dabbs.  196  Ala.  164, 
71  So.  696. 
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III.  DEFENSES. 
{IS.  ProTOcatiott. 

Provoking  Uiiconduct.— Wife  held  not 
entitled  to  divorce  for  cruelty,  where  the 
evidence  showed  that  her  aims  in  initiat- 
ing and  maintaining  the  suit  were  mef' 
cenary  rather  than  moral  and  self-pro- 
tective, snd  that  she  had  been  guilty  of 
abuse  of  her  husband,  and  provoking  mis- 
conduct as  a  wife.  Jones  v.  Jones,  18B 
Ala.  aS6,  66  So.  4. 
9  17.  Condonatioii. 
{  IS. -Acts  Constiniting  Condonation. 

Conditional  Condonation.  —  Where, 
after  separation  for  husband's  cruelty, 
the  wife  returned  and  lived  with  him  for 
two  months  upon  his  promise  to  treat 
her  properly,  which  promise  was 
kept,  there  was  no  such  condonation  as 
will  defeat  the  allowance  of  divorce  de- 
cree to  her.  Black  v.  Black  (Ala.),  74 
So.  33B. 

I  is^. Opermtion  and  Effect 

Conditioned   on    Hnaband'a   Conduct. — 

Condonation  by  wife  because  of  her  re- 
turn to  husband  upon  his  promise  to  ac- 
cord her  proper  treatment  is  always  con- 
ditioned upon  his  conduct.  Black  v. 
Black  <Ala.),  74  So.  338. 

IV.    JURISDICTION,    PROCEEDINGS 
AND  RELIEF. 

(C)   PLEADING. 

§  M.  Bill,  Lib^  CompUint,  or  Petition. 

§  41.  Form  and  Requisites  in  0«n- 

eral. 

Amendmenta.  —  Under  Code  1W7,  % 
3126,  as  to  amendments  before  decree  on 
terms,  complainant  in  divorce  had  right 
to  amend  her  bill  at  any  time  before  final 
decre^.  Barrington  v.  Barrington  (Ala.), 
77  So.  711. 
8  *SL  ——  Residence  of  Parties. 

E^aintiff's  Reaidencc.  —  Under  Code 
1907,  %  3803,  bill  for  divorce  is  bad  on 
general  demurrer,  where  it  avers  that 
defendant  is  a  nonresident,  but  fails  to 
show  that  complainant  had  been  bona 
fide  resident  of  state  for  one  year  next 
before  filing  of  bill.  Wright  v.  Wright 
(Ala.),  76  So.  431. 


MCE  §1  lfr6J 

5  44.  —  Oronnda  for  Divorce. 

Sufficiency. — Complainant's  bill  for  di- 
vorce, which  merely  averred  that  her  hus- 
band obtained  a  certificate  that  she  was 
crazy  so  as  to  get  rid  of  her,  will  not  be 
dismissed  on  the  ground  that  she  was  in- 
capacitated and  could  not  sue.  Blantoa 
V.  Blanton,  1»1  Ala.  148,  67  So.  1000. 

Repetitions  in  BilL— Where  a  bill  for 
divorce  fairly  apprised  the  court  and  de- 
fendant of  the  grievances,  it  is  not  sab- 
ject  to  demurrer  for  tautology,  though 
it  did  not  state  the  facts  without  rep- 
etition, as  required  by  Code  11*07,  \  30M. 
requiring  bills  to  contain  a  clear  state- 
ment of  facts  relied  on  without  unneces- 
sary repetition.  Blanton  v.  Btanton,  191 
Ala.  148,  67  So.   1000. 

Abandonment.— Bill,  which  sets  forth 
sufKcient  facts  to  entitle  complainant  to 
divorce  on  grounds  of  cruelty,  under 
Code  1907,  §  3T95.  may  properly  aver 
fact^  of  abandonment,  not  as  distinct 
grounds  of  divorce,  but  in  connection 
with  specific  averments  of  cruelty,  to 
which  it  lends  weight.  Wright  t:  Wright 
(Ala.),  76  So.  431. 

(D)  EVIDENCE. 

§  SO.  PtMumptiona  and  Burden  of  Proof. 

Condonation. — In  a  suit  for  divorce 
on  the  ground  of  adultery,  the  burden 
of  proof  is  on  respondent  respecting  the 
issue  of  condonation.  Waters  v.  Waters 
(Ala.),  76  So.  867. 
§  51.  Admisaibility. 
S  40. Cmeltr  or  Otiier  HI  Treatment 

Sufficiency  of  Evidence.  —  Evidence 
showing  husband's  habits  as  to  use  of 
intoxicants,  threats,  and  violence  to  the 
wife  and  conviction  for  assault  and  bat- 
tery upon  her,  held  sufficient  for  granting 
of  a  divorce  decree  under  Code  1907,  % 
3795,  allowing  such  decree  for  husband's 
cruelty.      Black   i^.    Black    (Ala.).    74    So. 

336. 

(E)  DISMISSAL.  TRIAL   OR    HEAR- 
ING, AND  NEW  TRIAL. 

3   8B.   Scope  of  Inqoiry  and   Powers  of 
Court. 

§  8S. In  General. 

Involuntary   Dismistal   of   Pofmer  Ac- 
Jn. — It  is   no  ground    for   dismissing  a 
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bill  for  divorce  by  a  wife  that  the  in- 
stituted previous  suits  on  the  same 
grounds,  but  tailed  to  prosecute  them 
with  effect,  dismissing  her  bills.  Jordan 
V.  Jordan,  184  Ala.  408,  63  So.  1024. 
(F)  JUDGMENT  OR  DECREE. 
§  66.  Scope  and  Extent  of  Relief. 

§  66. Prrtiibition  or  Leave  to  Marry. 

Decree  Not  Subject  to  CoUateral  At- 
tack.—Ex  parte  Edwards.  183  Ala.  «S9,  62 
So.  775,  cited  in  note  in  Ann.  Cas.  1915B, 
430.     See  the  title  DIVORCE.  §  69.  vol, 

S,    p.    184. 

§  70.  By  Default  or  Pro  Confesao. 

§  72. Opening  or  Setting  Aside. 

Eatoppel    to    Claim    Decree    Void,  — 

Johnson  v.  Johnson.  182  Ala.  376,  62  So. 
706,  cited  in  note  in  51  L.  R.  A.,  N.  S., 
535,  overruling  Adams  v.  Wright.  139 
Ala.  305,  30  So.  574.  See  the  title  DI- 
VORCE. %  72.  vol.  5.  p.  las. 

Setting  Aside  — Time.  —  The  circuit 
court  of  the  tenth  judicial  district  created 
by  Acts  1888-8B,  p.  17,  Act  1907, 
having  had  chancery  jurisdictio 
ferred  upon  it  by  Acts  1894-95. 
could  not  set  aside  its  divorce  decree  3 
months  after  entry,  where  the  record 
failed  to  show  a  proper  continuance  of 
the  application  therefor  within  the 
day  period  in  which  it  was  made  o 
regular  continuance  from  term  to  t 
in  view  of  Acts  1888-89,  p.  797,  S  H.  Acts 
1898-99.  p.  1213,  and  Chancery  Court 
Practice  Rule  81  (Code  IQOT,  p.  15S3), 
^ving  the  right  of  application  for  rehear- 
ing if  made  within  30  days,  and  Acts  IB94- 
95,  p.  881,  providing  that  chancery  rules 
have  application  to  equity  cases  in  said 
court:  the  general  order  of  continuance 
of  all  pending  cases  being  insufficient  to 
prevent  the  lapse  of  the  application.  Hali 
V  Kinnaird  (Ala.).  76  So.  954. 
S  7S.  On  Trial  of  Issues. 

Allegations  of  BilL  —  Phillips  v. 
Phillips.  176  Ala.  308,  58  So.  852.  cited  ii 
notes  in  Ann.  Cas.  1916B.  880.  914.  915. 
See  the  title  DIVORCE.  S  ".  vol.  «.  p. 
185. 
$  7S.  Bill  of  KcTi«w. 

Bill  to  Set  Aside  Divorce  Decree.  — 
Johnson  v.  Johnson,  18S  Ala.  378,  63  So. 


overruling    Adams    v,    Wright,    12t 
Ala.  30S,  30  So.  574.     See  the  title  DI- 
VORCE, S  75,  vol.  5,  p.   185. 
§  7S^.  Actions  to  Vacate  or  Set  Aside. 
Fraud— Collusion— Duress.   —  Johnson 
Johnson,  182  Ala.  376,  63  So.  706,  cited 
notes    in  51  L.  R.  A.,  N.  S.,  535;  L. 

R.    A.    1917B,    411.   415.  ,422,   424,    444,    460. 

461,  495.    See  the  title  DIVORCE.  §  7iH, 


.   185. 


78.  CoUateral  AtUck. 

Decree  Not  Subject  to  Collateral  At- 
tack, Even  if  CoUusively  Attacked.  —  Ex 
parte  Edwards.  183  Ala.  659,  62  So.  779, 
1  in  note  in  Ann.  Cas.  1915B,  430. 
See  the  title  DIVORCE,  g  76.  vol.  5.  p. 

185. 

NMiresidency  of  Defendant  —  John- 
son V.  Johnson,  182  Ala.  378,  62  So.  706, 
cited  in  notes  in  51  L.  R.  A.,  N.  S:.  535; 

L.  R.  A.  19I7B,  411,  415,  422.  444,  460.  4fll, 

495,  overruling  Adams  v.  Wright,  129 
Ala.  305,  30  So.  574.  See  the  title  DI- 
VORCE, §  76,  vol.  5,  p.  185.  * 

(G)   APPEAL. 

g  SI.  BBect  of  Appeal. 

Precludea  Mandamu*  Action.  —  Al- 
though a  decree  for  alimony  as  an  annual 
allowance  is  not  final  in  the  sense  that 
it  can  not  be  subsequently  changed 
where  there  was  la  final  decree  determin- 
ing all  the  rights  of  the  parties  to  the 
divorce  including  the  right  to  both  per- 
manent and  temporary  alimony,  an  ap- 
peal fully  perfected  by  the  execution  of 
a  supersedeas  bond  removed  the  entire 
proceeding  to  the  appellate  court,  with 
the  exception  of  collateral  matters  not 
involved  in  the  appeal,  and  mandamus 
will  not  lie  to  compel  the  chancellor  to 
allow  temporary  alimony  {lending  the  ap- 
peal. Ex  parte  Farrell,  196  Ala.  434.  71 
So.  462. 
S  SI.  Review. 

ConfUcting  Evidence.  —  Testimony  be- 
ing taken  ore  tenus  before  trial  judge, 
findings  and  decree  in  divorce  suit  grant- 
ing all  relief  prayed  for  will  not  be  dis- 
turbed; evidence  being  conflicting  upon 
I  vital  issues.  Hudson  v.  Hudson  (Ala.), 
78  So.  965. 
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S  83.  Determiiuitioii  and  DiiposiUon  of 
Cause. 

S  H. In  General. 

Crosi-BillB.— On  a  husband's  bill  for 
divorce  on  the  ground  of  the  wife's  vol- 
untary abandonment,  where  a  decree  for 
the  husband  was  reversed  for  failure  to 
prove  the  ground  alleged,  the  dismissal 
of  the  original  bill  did  not  strike  down 
the  wife's  cross-bill,  seeking  permanent 
alimony  upon  the  contingency  that  the 
divorce  should  be  granted,  but  the  cause 
will  be  remanded,  to  enable  the  cross- 
complainant,  who  had  been  granted,  in 
view  of  the  decree  for  husband,  the 
prayer  of  her  bill,  with  a  reference  to  as- 
certain the  amount  to  be  allowed  for  ali- 
mony and  a  reasonable  solicitor's  fee,  to 
amend  and  to  proceed  as  she  might  be 
advised.  Dabbs  v.  Dabbs.  196  Ala.  164, 
71   So.  696. 

V.  ALIMONY.  ALLOWANCES  AND 
DISPOSITION  OF    PROPERTY. 

§  $e.  Power  to  Hake  Allowance  or 
Award. 

Matter  of  Right.  —  Under  Code  IBOT. 
g  3H03.  providing  that  pending  suit  the 
court  must  make  an  allowance  for  the 
support  of  a  wife,  out  of  the  estate  of 
the  husband  suitable  to  his  estate  and 
the  condition  in  life  ot  the  parties,  the 
court  has  no  discretion  in  the  matter,  but 
it  must  as  of  right  award  alimony.  Cole- 
man V.   Coleman   (Ala.).  73  So.  «3. 

Collateral  Attack  —  "Preceding."  — 
Where  a  bill  for  divorce  for  voluntary 
abandonment  alleged  that  complainant 
had  been  a  "resident  of  said  state  for 
more  than  three  years  preceding  filing  ot 
its  (sic)  bill."  under  Code  1907,  S  3800, 
providing  that  no  bill  for  divorce  tor 
voluntary  abandonment  shall  be  enter- 
tained, unless  the  party  has  been  a  bona 
fide  resident  of  the  state  for  three  years 
"next  before"  filing,  which  must  be  al- 
leged and  proved,  the  allegation  of  the 
bill  was  sufficient  to  withstand  a  col- 
lateral attack  on  the  decree;  the  word 
"preceding"  generally  meaning  "new  be- 
fore." Smith  V.  Gibson,  161  Ala.  305,  68 
So.  143. 


)RCE  §§  83-103 

§  eO.  Sufficiency  of  AUegationa  and  Pnr- 
•  era  in  Pleadinga. 
Proper  Avermenta. — Averments  in  tull 
for  divorce,  pointing  out  property  oni  of 
which  complainant's  demand  for  alimony 
may  be  made,  are  proper  and  should  not 
be  stricken.    Wright  v.  Wright  (.Ma.),  76 

So.  431. 

g  es.  Temporary  Alimony. 
§  97.  ^—  Apirfication  and  Proceedinp 
Therem. 
Disputed  Validity  of  Marriage.  —  Ei 
parte  Edwards,  183  Ala.  659.  6S  So.  7TS, 
cited  in  note  in  Ann.  Cas.  1915B,  430. 
See  the  title  DIVORCE.  §  97  (2),  voL  i. 

p.    189. 

§  M. Amount 

Earning  Capacity  of  Huaband.  —  Ex 
parte  Whitehead,  179  Ala.  652.  60  So. 
924.  See  the  title  DIVORCE,  %  98,  vol 
5.  p,  180. 

Earning   Capacity   of   Wife.— Ek  parte 
Edwards,  183  Ala.  6S9,  83  So.  775,  ciltd  in 
note   in   Ann.   Cas.   1915B,   430.     See  the 
title  DIVORCE,  g  98,  vol.  5.  p.  190. 
§  M. Modification  of  Order. 

Decree  Subject  to  Change.— A  decree 
for  alimony  pendente  lite  remains  at  all 
times  subject  to  change  for  good  cause 
shown.     Ford  v.  Ford  (Ala.),  78  So.  873, 

9   100.  Allowance   for  Couniel   Fees  and 
Expenses. 

S  101. Nature  and  Right  in  Genetal, 

Diicretion  of  Court— Attorney's  feei 
are  not  allowed  as  a  matter  of  right,  since 
the  statute  does  not  specifically  provide 
for  an  allowance,  but  the  propriety  of  ao 
allowance  must  be  governed  by  the  good 
faith  in  the  proceedings.  Coleman  r. 
Coleman  (Ala.),  73  So.  473. 

§  108.  Ap^ication  and  Pcoceedingt 

Thereon. 

Amount  Fixed  by  Register,— The  ques- 
tion of  the  amount  of  compensation  to 
be  awarded  for  plaintiff's  attorneys  may 
properly  be  referred  to  the  register;  such 
fees  being  allowable  to  the  wife  in  her 
suit  for  alimony.  Johnson  v.  Johnson, 
19S  Ala.  641,  71  So.  41S. 


ranv  Google 


§§  104-123  Div 

§  lot. Amount 

Id  OeneraL— Ex  parte  Edwards,  183 
Ala.  659,  62  So.  775,  cited  in  note  in  Ann. 
Cas.  191SB,  430.  See  the  title  DI- 
VORCE, §  104,  vol.  5,  p.  lei. 

§    105.    Modification,     Vacation     or 

Setting  Aside  of  Order. 
Chance  in  Allowance  for  CounKi  Fees. 
—Ex  parte  Edwards,  183  Ala.  <59,  62  So. 
775,  cited  in  note  in  Ann.  Cas.  1915B. 
430.  See  the  title  DIVORCE,  g  105,  vol. 
5.  p.  191. 

§  lOS.  Permanent  Alimony. 

§  113. Amount. 

§  113  (3)  Evidence  to  Determine  Amount. 
Basis  for  Decree. — Where  there  is  ev- 
idence that  the  husband  received  money 
for  the  sale  of  land,  and  that  his  earning 
power  is  a  given  sum,  it  can  not  be  said 
that  there  is  no  basis  for  a  decree  of  ali- 
mony. Johnson  V.  Johnson,  I9S  Ala.  Ml, 
71  So.  415. 

§  113  (4)  Exceasiveness  of  Sum  Allowed. 

Amounts  Not  ExceBsive. — Where  hus- 
band, aged  47,  owned  a  farm  worth 
$1,000,  a  store  worth  $500  and  live  stock, 
all  unincumbered,  and  had  an  income  be- 
tween $500  and  $1,000  and  wife  had  a 
small  farm  given  her  by  her  father,  award 
of  $200  annually  as  alimony  held  not  ex- 
cessive where  the  decree  was  left  B'jb- 
ject  to  modification.  Black  v.  Black 
(Ala.),  74  So.  338. 

Where  a  wife,  although  not  entirely 
free  from  fault,  secured  a  divorce  from 
her  husband  for  cruelty,  and  the  husband 
was  a  healthy  man,  4«  years  old,  success- 
ful in  business,  with  a  personal  estate  of 
$5,000  or  more,  an  award  of  $1,800  per- 
manent alimony  and  $100  attorney's  fees 
was  not  excessive.  Farrell  v.  Farrell,  196 
Ala.  167.  71  So.  661. 

§  119.  Modification  of  Judgment  or 

Decree. 

Control  of  Court. — Proceedings  for  the 
award  of  alimony  should  always  be  kept 
within  control  of  the  court  so  that  proper 
changes  to  conform  with  the  circum- 
stances may  be  made.  Johnson  v.  John- 
son, 1S5  Ala.  641,  71  So.  415. 


§  lie.  Disposition  of  Propert;. 

g  117. Rights  in  General. 

Restrictions  on  Title. — Upon  awarding 
the  wife  a  divorce,  the  chancellor  could 
vest  the  fee-simple  title  to  a  part  of  the 
husband's  land  in  the  wife  as  permanent 
alimony  and  provide  that,  if  the  wife 
married  or  died  before  the  death  of  her 
infant  son,  the  son  should  have  a  lite 
estate  in  the  land  and  it  should  revert 
on  his  death  to  his  mother.  Coffey  v. 
Cross,  185  Ala.  B6,  64  So.  95. 


§  1»^.  . 


-  Judgment  c 


Construction  of  Decree. — It  was  ad- 
judged in  a  divorce  suit  that  complain- 
ant be  allowed  the  value  of  $5,000  from 
her  husband's  real  estate,  "to  be  laid  off 
and  set  apart  as  hereinafter  directed,  tor 
the  maintenance  of  herself  during  her 
natural  life,  or  until  she  marries  aga.in, 
and  for  the  support  of  her  said  child  born 
of  the  wedlock  to  complainant  and  de- 
fendant, and  in  the  event  of  her  death 
or  marriage,  the  title  in  said  land  shall 
vest  in  said  boy  child.  •  •  •  and  in  the 
event  of  his  death,  should  he  die  after 
the  death  or  marriage  of  his  mother,  it 
shall  revert  to  complainant;  said  lands 
being  in  lieu  of  any  dower  interest  aiid 
distribution  she  might  otherwise  have." 
It  appeared  in  the  divorce  proceeding 
that  defendant  husband,  when  he  married 
his  wife,  was  living  with  another  woman 
and  continued  to  do  so,  and  after  the  de- 
cree he  recognized  her  children  as  his 
own  after  his  marriage,  and  such  illicit 
relations  were  the  principal  cause  of  his 
wife  suing  for  divorce.  Complainant,  his 
wife,  was  a  young  woman  when  the  di- 
vorce was  granted  and  her  child  was  an 
infant.  Held,  in  view  of  the  situation, 
that  the  decree  vested  in  the  wife  the 
fee-simple  title  to  the  land,  upon  condi- 
tion that,  if  she  died  or  married  beiore 
her  infant  son's  death,  he  should  enjoy  a 
life  estate  in  the  lands,  with  remainder  to 
her.  Coffey  v.  Cross,  185  Ala.  88,  84 
So.  95. 

§  Iftt.  &)forcement  of  Order,  Judgment 

or  Decree. 
§  1S3.  —  In  General. 
Biforcement  by    Writs  of    Court— Ex 
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parte  Whitehead,  179  Ala.  eS3,  «0  So.  ft24. 
See  the  title  DIVORCE.  S  123,  vol.  3,  p. 
1V4. 

I  IM. Executloa. 

Arreara  in  Payment  of  Alimony. — In 
view  of  Code  1907,  g  3803,  requiring  the 
court  in  a  pending  divorce  suit  to  make 
an  allowance  for  the  wife's  support  out 
of  the  husband's  estate,  where  the  hus- 
band failed  to  comply  with  the  orders 
for  payment  of  monthly  sums  decreed, 
the  court  properly  rendered  judgment,  in 
a  proceeding  inter  partes,  for  the  amount 
in  arrear,  and  ordered  execution  to  issue 
for  its  collection.  Ford  v.  Ford  (Ala.), 
7S  So.  873. 
i  IW.  Appeal. 

}  IIBH-  Preaentation  and  Reacrva- 

tion  in  Lower  Court  of  Orounda  of 
Review. 
Qneatioos  Reaerved  by  Exception.  — 
Where  appellant  In  divorce  suit  reserved 
no  exceptions  to  register's  report  fixing 
alimony  pendente  lite  and  allowance  for 
attorney's  fees,  and  the  report  was  con- 
firmed by  the  court,  the  reasonableness 
of  the  amounts  so  ascertained  can  not 
be  considered  on  appeal  from  decrees 
dealing  only  with  the  question  of  the  ap- 
propriate remedy  for  collection  of  amounts 
so  awarded.  Ford  v.  Ford  (Ala.),  79  So. 
873. 

VI.  CUSTODY  AND  SUPPORT  OF 

CHILDREN. 

f  138.  Orounda  for  Award  of  Custody. 

Scope  of  Inquiry. — In  proceedings  in- 
volving the  care,  custody,  and  education 
of  infants,  the  paramount  consideration 
is  the  well-being  and  good  of  the  infant. 
Coleman  v.  Coleman  (Ala.),  73  So.  473. 
9  140.  Order,  Judgment,  or  Decree  aa  to 
Custody. 
Permanency  of  Order.  —  Decker  v. 
Decker,  17S  Ala.  29B,  SS  So.  195,  cited  in 
notes  in  Ann.  Cas.  1916B,  8B0,  914,  91S. 
See  the  title  DIVOBCE,  g  140,  vol.  5,  p. 


JRCE  §§  123-146 

§  IMK-  Hodification  of  Order,  Jadgment 
or  Decree  aa  to  Cuatody. 

Decree. — A  court  of  chancery  render- 
ing a  decree  of  divorce  may  modify  the 
provision  as  to  the  custody  of  children 
as  changed  conditions  may  from  time  to 
time  demand.  Hayes  v.  Hayes,  19£  Ala. 
3B0,  68  So.  351. 

FinaUty  o!  Decree.— While  a  decree  as 
to  custody  of  children  is  not  final  so  as 
to  prevent  modification  on  change  of  con- 
ditions, it  is  final  as  to  rights  of  the  par- 
ties based  on  the  facts  and  circumstances 
existing  at  the  time  of  and  prior  to  its 
rendition.  Burns  v.  Shapley  (Ala.  App.), 
77   So.  447. 

Loss  of  Jurildiction.— One  by  remov- 
ing children  from  a  state  in  violation  of 
the  decree  of  a  chancery  court  of  that  state 
intrusting  them  to  him  did  not  deprive 
that  court  of  jurisdiction  over  the  parties 
and  the  children,  so  as  to  prevent  it  from 
modifying  the  decree  relative  to  custody 
of  the  children.  Burns  v.  Shapley  (Ala. 
App.).    77    So.    447. 

§   141.   Enforcement  of  Order,  Jodgmoit 

or  Decree  aa  to  SuHiort.  > 

Disobedience  of  Decree— Contempt  — 

One  by  removing  children  from  state 
in  violation  of  decree  of  a  chancery  court 
of  that  sUte  intrusting  them  to  his  care 
placed  himself  in  contempt  of  court- 
Burns  V.  Shapley  (Ala.  App.),  77  So.  447. 

VII.  OPERATION  AND  EFFECT  OF 
DIVORCE,  AND  RIGHT  OP  DI- 
VORCED PERSONS. 
8  144.  Rifht  to  Uany. 

8  1441 In  General. 

Second  Harriace  of  Guilty  Defendant 
■Where  the  divorce  secured  by  a  wife 
was  silent  as  to  husband's  right  to  marry 
again,  marriage  by  him  with  G.  prior  to 
decree  would  not  be  validated  by  the  de- 
cree or  by  subsequent  marriage  of  the 
divorced  wife  and  his  living  with  G. 
nd  the  children  of  such  a  marriage  are 
not  legitimate.  Evans  v.  Evans  (Ala.), 
76  So.  95. 
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Doctors. 

See  post,  PHYSICIANS  AND  SURGEONS. 

Documents. 

aee  ante,  APPEAL  AND  ERROR;  CRIMINAL  LAW;  post.  EVIDENCE. 

Dogs. 

See  ante,  ANIMALS., 

DOMICILE. 

§  6.  Evidence.' 

§  7.  Presumptions  and  Burden  of  Proof. 

Cross  References. 
See  the  title  DOMICILE,  vol.  S,  p.  199,  and  references  there  given. 


9  6.  Evidence. 

§   7.   Presumptions   and   Borden   of 

Proof. 
Domicile    Declared   in   Will— Presump- 
tion as   to  Continuance. — Where  testator 
in  his  will  declared  his  residence  to  be  ii< 
Alabama  and  the  probate  court  by  decree 


judicially  confirmed  that  fact,  it  might 
be  soundly  asserted  that  presumption  of 
continuance  of  that  place  as  his  domicile 
until  he  acquired  another  prevailed  to  es- 
tablish his  domicile  at  the  time  of  his 
death  at  place  claimed  in  will.  Frederick 
V.  Wilbourne  (Ala.).  73  So.  *42. 


Donations. 

See  ante,  CHARITIES;  post,  GIFTS. 
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DOWER. 

n.  Inchoate  Interest. 

(B)  Bar,  Release,  or  Forfeiture. 

§  36.  Conveyance  by  Husband  after  Marriage. 
§  39.  Conveyance  or  Release  by  Wife. 

m.  Bights  and  Semediei  of  Widow. 

§  43.  Dower  Consummate  before  Assignment. 

§  44.  Nature  of  Interest. 

§  45.  Rights  of  Widow  in  General. 

§  46.  Assignability  of  Interest,  and  Conveyance  or  Release.j 

§  46  (1)  Assignability  of  Interest. 

§  46  (2)   Rights  of  Assignee. 
§  52.  Actions  for  Dower. 

§  53.  Nature  and  Form  of  Remedy. 

§  54.  Right  of  Action  and  Defenses. 

§  56.  Limitations  and  Laches. 

§  57.  Parties. 

§  58.  Pleading. 

§  61.  Judgment  or  Decree  for  Dower. 

§  63.  Valuation  and  Selection  of  Property  for  Assignment. 

§  65.  Time  of  Valuation. 

§  73.  Award  of  Gross  Sum. 

§  76.  Sale  of  Land  for  Purpose  of  Assignment. 

§  78.  Disposition  of  Proceeds. 

Cross  References. 

See  the  title  DOWER,  vol.  5,  p.  BOB,  and  references  there  given. 

In  addition,  see  post.  EXECUTORS  AND  ADMINISTRATORS. 

As  to  transfer  of  administration  of  estate  with  dower  unassigned  from  probate  t 
chancery  court,  see  ante,  COURTS.  As  to  deduction  for  dower  under  contract  t 
convey,  see  post,  SPECIFIC  PERFORMANCE. 


11.  INCHOATE  INTEREST. 

(B)     BAR,     RELEASE,    OR     FORFEI- 
TURE. 

§  36.  Conveyance  by  Husband  after 
Marriage. 
Extent  of  Right. — .A  landowner  died 
leaving  3  widpw  and  children,  and  the 
widow  held  possession  of  the  hnmcstead 
tract  in  question  until  her  death  with- 
out having  the  estate  administered  or  her 
dower  or  homestead  set  apart.  Or^e  son. 
who  had  conveyed  his  interest  in  his 
father's  estate  without  his  wife's  relin- 
quishing    her     dower,     died     before    his 


mother.  Held,  that  the  fact  thai  the  son 
died  before  his  mother  did  not  af)>ct  his 
widow's  rights,  and  that  his  conveyance 
siihject  to  her  right  of  dower.  Yar- 
broiiRh   V.   Yarbro'igh    (.Ala.),   T5   So.   »3S. 

9  30.  Conveyance  or  Release  by  Wife. 

Estoppel  to  Assert  —  Joining  in  Mort- 
gage.—By  joining  with  the  heirs  of  her 
deceased  liusband  in  the  execution  of  a 
mortgage  of  decedent's  lands  after  his 
death,  his  widow  estopped  herself,  as 
against  the  mortgagee,  to  assert  dower  or 
quarantine  rights.  Todd  r.  Interstate 
Mortgage,  etc.,  Co.,  1B6  .\la.  169.  71  So. 
6S1. 
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§§  43-58 


III.    RIGHTS    AND    REMEDIES     OF 
WIDOW. 

S  43.     Dower    Consummate    before     As- 
signment, 
j  44.  Nature  of  Interest. 

Here   Chose   in   Action.  —  Upshaw  v. 
Upshaw.  180  Ala.  304,  «0  So.  S04.  See  the 
title  DOWER,  §  44,  vol.  i,  p.  230. 
§  U. Rights  of  Widow  in  General. 

Right    to    Possession. — A    widow    may 
retain   possession   free    from   payment   of 
rent    of   dwelling   house   where    her   hu! 
band    most    usually    resided    next   befoi 
his  death,  together  with   tht  offices   an 
buildings    appurtenant    thereto,    until    her 
dower    is   assigned.      Yarbroiigh    v.    Va 
brouch   (Ala.).  73  So.  333. 

Failure  to  Have  Dower  Aawgned- 
Effect  on  Ownership  of  Fee.— Failu'e  1 
have  dower  assigned  and  permitting 
widow  to  retain  possession  of  home- 
stead without  more  does  not  deprive 
owner  of  fee  in  land.  Yarbrough  v.  Var- 
brough  (Ala,).  75  So.  fl33. 

§  46. Assignability  of  Interest,  and 

Conveyance  or  Release. 
§  W  (1)  Assignability  of  Interest 

In     Equity.— Wilson     v.     Roebuck, 
Ala.  288,  60  So.  870.  See  the  title  DOWER. 

5   46   (1).  vol,  5,  p.  220. 

§  46  (S)  Rights  of  Assignee. 

in  ejectment  by  an  heir,  plain 
not  precluded  on  theory  that  defendant 
held  under  a  conveyance  from  widow  of 
plaintiff's  father,  who  bad  a  dowerabh 
interest  in  the  land  which  was  assigned 
by  her  deed.  Lander;  v.  Hayes,  190  Ala. 
533.   72  So,   106, 

Effect   of    Fraud.— Wilson    v.    Roebuck. 
180  Ala.    -JSH,    «0  So.    8TU.    See    the    title 
DOWER,  I  46  (2),  vol.  5,  p,  221. 
§  52.  Actions  for  Dower, 
§  53.  Nature  and  Form  of  Remedy. 

Unaesigned  Dower  an  Equity.r — Wilson 
V.  Roebuck,  180  Ala.  288,  60  So.  870.  See 
the  title  DOWl'.R.  S  S3,  vol.  5.  p.  ■••H. 

Exception  in  Deed  —  Effect.— That  an 
exception  of  the  grantors'  interest  in 
dower  to  be  selected  by  the'  widow  used 
ihe  term  "selected'"  did  not  preclude  the 
grantors  from  resorting  to  the  legal 
method  of  having  the  dower  area  ascer- 


tained for  the  widow.  Robertson  v. 
Robertson.  191  Ala.  397,  68  So.  53. 

Where  a  widow  fails  to  secuie  an  as- 
signment of  her  dower,  heirs,  unless  pre- 
luded by  their  acts,  may  sue  in  equity  to 
lave  such  dower  assigned.  Robertson 
'.  Robertson,  391  Ala.  297.  68  So.  52. 
'  64. Right  of  Action  and  Defenses. 

Death  of  Widow— Right  of  Heirs.— 
Where  heirs,  in  granting  lands  descended, 
■ptcd  their  rcversioiiajy  interest  in 
part  .IS  should  be  selected  as  dower  - 
by  widow,  her  death  did  not  bar  suit  by 
tiiera  to  determine  the  area  to  which  she 
would  he  entitled  if  alive,  in  Dider  to  as- 
certain the  extent  of  their  exception, 
Robertson  t'  Robertson,  197  Ala.  433,  73 
So.  1.1. 
§  M.  Limiutiona  and  Laches. 

Ten  Years'  Limitation- §  3837,  Code 
1907,— Vaughn  v.  Vaughn,  180  Ala.  913, 
60  So.  872.  See  the  title  DOWER,  §  38 
(1),  vol.  5,  p.  32«. 

Actioti  aftei  Twenty  Years  Where 
Right  Recognized. — Vaughn  v.  Vaughn, 
130    Ala.    212,    til  So.    M-'.  See    the    title 

DOWER,  5   56    (1),   vol.  5,   p.  327. 

What  Law  Governs.— Where  the  death 

of  intestate  occurred  in  1896.  the  dower 
rights  of  his  widow  and  the  mpthods  for 
their  assertion  and  effectuation  were  con- 
trolled hy  the  Code  of  1896  and  the  pres- 
ent statute  of  Hmitations  in  respect  to  the 
assignment  of  dower  (Code  1907,  §  3837) 
was  inapplicahlc.  Robertson  v.  Robert- 
sou.  191  Ala.  29T,  68  So,  52. 

That  heirs  bad  delayed  nearly  IS  years 

before  suing  to  have  the  widow's  dower 
asfigncd  did  net  bar  lh':ir  right  to  'elief. 
Robertson  v.  Robertson,  191  Ala.  297,  69 

So.    53. 

.\  hill  seeking  assicnment  of  a  widow's 
dower  held  not  barred  on  the  ground  that 
it  asserted  merely  a  enntractual  right 
under  deeds  executed  by  complainants, 
though  not  filed  until  nearly  18  years 
after  the  death  of  intestate.  Robprtson 
1-,  Robertson.  191  Ala.  297.  68  So.  52. 
§  67. Parties. 

Necessary   Party   —   Heir.— Vaughn   v. 
Vanchii.   180   Ma.  :!12.  60  So.  372.  See  the 
title  DOWHR,  S  J7,  vol.  ,-,  p.  327. 
§  SS. Pleading. 

SnfGciency  of  Cross-Bill  for  Dower  and 
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Partition/— Vaughn  v.  Vaughn.  180  Ala. 
212,  «0  So.  ST2.  See  the  title  DOWER, 
3  68  (1),  vol.  5,  p.  22«. 

ReqniaitM  of  BUI  Where  Lutd  Parti- 
tioned  between  Heir  and  Cotenant.  — 
Vaughn  *.  Vaughn.  tl80  Ala.  il2.  60  So. 
872.  See  the  title  DOWER.  |  S8  (1).  vol. 
6,  p.  328. 
S  81.  —  Judgment  or  Decree  for  Dower. 

Dower  in  Land*  Held    in   Common.— 
Vaughn  V.  Vaughn,  180  Ala.  212.  00  £0. 
87!!.  See  the  title  DOWER,  fi  61.  vol.  S, 
p.  230. 
$  6S.  Valuation  and  Selection  of  Property 

for  ABaipunent. 
$  m. "nine  of  Valuation. 

Under  Code  1607,  S  383a,  providing 
that  the  widow  is  dowable  cf  the  value 
of  the  land  at  the  time  of  the  voluntary 
or  involuntary  alienation  thereof  from  the 
death  of  the  husband,  where  petitioner's 
husband  who  conveyed  his  interest  in  his 


deceased's  father's  estate  without  his 
wife's  relinquishment  died  before  his 
mother,  petitioner's  right  of  dower  will 
be  decreed  to  date  from  death  of  her 
mother-in-law;  Hower  not  having  been 
assigned  to  first  widow.  Yarbrough  f. 
Varfcrough  (Ala.),  75  So.  93S. 

§  73.  Award  of  OroM  Sum. 

A  widow  should  be  given  as  her  dower 
a  life  estatr  in  one-third  part  in  acreage 
and  value  of  the  lands  of  which  her  hus- 
band died  possessed,  and  not  be  given 
money  in  lieu  thereof,  unless  the  land  can 
not  be  allotted  her.  Hollins  v.  Watkins, 
189  Ala.  292,  60  So.  29. 

I  78.  Sale  of  Land  for  PnrpoM  of  Aa- 

signment. 

§  78.  — ^—  Dispoaition  of  Proceeds. 

Double  Dower  —  Parties.  —  Upshaw  f. 
Upshaw.  180  Ala.  804.  ao  So.  so*.  See  the 
title  DOWER.  I  78,  vol.  5.  p.  234. 


Dmbu. 

See  the  title  DRAINS,  vol.  9,  p.  238,  and  refiire 

Dnwing  Jurors. 

See  post,  JURY. 
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DRUGGISTS. 

Cross  References. 
As  to  sales  by  druggists  on  Sunday,  see  post,  SUNDAY. 

LiaUIity  for  SeUing  Wrong  Material 
— Cmtributory  Negligence.— Plaintiff,  a 
dairyman  of  long  experience  and  skill  in 
the  art  of  bovine  healing,  applied  to  de- 
fendant, a  druggist,  for  Epsom  salts,  and 
was  given  common  salt  instead.  Plain- 
tiff, though  easily  able  to  distinguish  be- 
tween the  two  by  mere  oculai 
tion,     administered    to    a    sick 


pounds  of  the  common  salt  on  the  theory 
that  it  was  Epsom  salts,  from  which  the 
cow  died.  Held,  that  plaintiff  was  guilty 
of  contributory  negligence,  and  could 
not  recover  damages  against  the  drug- 
gist. Gorman-Gammill  Drug  Co.  v. 
Watkins,  18S  Ala.  693.  64  So.  350.  cited 
in  note  in  L.  R.  A.  1916B,  1109. 


Drunkards. 

See  the  title  DRUNKARDS,  vol  5,  p.  299,  and  references  there  given. 

Due  Course  of  Law. 

See  ante,  CONSTITUTIONAL  LAW, 

Dueling. 

See  the  title  DUELING,  vol.  5,  p.  241,  and  references  there  given. 

Due  Process  of  Law. 

See  ante,  CONSTITUTIONAL  LAW. 

Dui^idty. 

See  ante,  CRIMINAL  LAW;  post.  INDICTMENT  AND  INFORMATION; 
PLEADING. 

Dying  Declarati<»u. 

See  ante,  CRIMINAL  LAW;- post.  HOMICIDE. 
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EASEMENTS. 

I.  Creation,  Ezistence,  and  Termination. 

§     2,  Easements  Appurtenant  or  in  Gross. 
§     3.  Prescription. 

§     4.  In  General. 

§     7.  Adverse  Character  of  Use. 

§  10.  Express  Grant. 

§  10  (1)   In  General. 

§  10  (2)   Sufficiency  of  Words  of  Conveyance  in  General. 

§  10  (3)  Certainty. 
§  13.  Implijcation. 

§  16.  Ways  of  Necessity. 

§  22J^,  Adverse  Possession. 
§  23.  Evidence. 
n.  Extent  of  VAght,  Use,  and  Obstmction. 
§  32.  Removal  of  Obstruction. 
§  33.  Actions  for  Establishment  and  Protection  of  Easements. 

Cross  References. 
See  the   title  EASEMENTS,  vol.   S.  p.  244,  and  references  there  given. 
In    addition,    see    ante.    ADJOINING    LANDOWNERS;    ADVERSE    POSSES- 
SION; post.  PLEADING. 


I.     CREATION,      EXISTENCE,     AND 

TERUINATION. 
$  S,  Easement!  Appurtenant  or  In  GroM. 

Where  a  landowner  granted  a  parcel 
to  an  adjacent  proprietor,  the  deed  of 
conveyance  reciting  that  it  wa^  cov- 
enanted by  the  grantee,  her  heirs,  legal 
representatives,  and  assigns,  and  was 
made  a  covenant  running  with  the  land, 
that  no  structure  should  be  erected 
within  iT/i  feet  of  the  street,  and  that  a 
violation  of  the  covenant  shoiild  imme- 
diately wcrk  a  reversion  to  the  ijrant- 
ors,  their  heirs  and  assigns,  provided 
that,  should  the  resid^ce  of  the  grant- 
ors fee  altered,  then  (his  obligation 
should  be  by  such  change  in  the  location, 
modified  so  as  to  allow  the  c''"ntce  to 
make  similar  invprovements,  an  easen 
appurtenant  to  the  land  retained  by  the 
owner  was  created;  such  right  not  being 
in  gross  or  personal  to  the  grantor. 
Weil  V.  Hill.  193  Ala.  407,  69  So.  438. 
§  3.  PrescriptioiL 
§  4.  In  General. 

Creation  of  Private  Right  of  Way  bjr 
Dedication.— Dedication    can  properly  be 


made  only  to  the  public  use  and  a  pri- 
right  of  way  can  not  be  created  hy 
cation.  Hill  v.  Wing,  193  Ala.  312, 
69  So.  44G. 

Right  of  Way — Requisites^-Where  a 
right  of  way  or  other  easement  ii 
claimed  by  private  persons  by  prescrip- 
tion, the  use  and  enjoyment  must  have 
been  adverse  to  the  owner  of  the  estate 
from  whom  the  easement  is  claimed,  un- 
der a  claim  of  right,  exclusive,  continu- 
ous, and  uninterrupted,  and  with  the  ac- 
tual or  presumed  knowledge  of  such 
owner.     Hill  v.   Wing,    193    Ala.    31S,  fl9 


.  US. 
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-  Adverse  Character  of  Use. 


User  which  is  merely  permissive,  or 
which  exists  by  the  toleration  of  the 
owner,  and  in  subordination  to  and  in 
recognition  of  an  implied  license  from 
him,  will  not  mature  into  a  prescriptive 
right,  but  is  revocable  at  pleasure.  Hill 
V.   Wing,  19J  Ala,  312,  69  So.  445. 

§  ICL  Exprew  Grant. 
i  10  (1)  In  General. 
Creation— Words    of    Inheritance.— Un- 
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der  Code  1907,  S  3396.  declarine  that 
words  of  inheritance  are  not  necessary 
to  a  fee,  an  easement  may  be  created 
by  a  conveyance,  though  no  words  of 
inheritance  are  expressed.  Weil  v.  Hill, 
1«3   Ala.  407,  69   So.   438. 

limitationa  on  ParticnUr  Description. 
— A  deed  otherwise  conveying  with  cer 
tainty  a  quarter  section  does  not  indi- 
cate an  intention  to  convey  only  the 
part  west  of  a  creek,  by  provision  that, 
if  the  grantee  shall  at  any  time  build  a 
mill  on  the  creek,  the  grantor  agrees  to 
give  him  an  easement  on  the  east  side 
thereof,  so  as  to  secure  ingress  and 
egress,  where  the  grantor  owns  other 
land  on  the  east  side.  Hall  v.  Ix)ng 
(Ala.),  74   So.   56. 

ConMniction  of  Deed— Private  Lane.— 
A  deed  granting  .perpetual  use  of  a  pri- 
vate lane  must  be  construed  in  light  oE 
the  facts  and  circumstances  attending 
its  eitecution  and  in  the  light  of  the  use 
to  which  the  lane  has  since  been  put  by 
all  the  parties  to  the  deed  for  more  than 
ten  years.  Thomas  v.  Vanderslice  (Ala.), 
77  So.  367. 

§  10  (4)  Sufficiency  of  Words  of  Con* 
veyance  in  General. 
Constracdon  of  Deed  ^  "Lands." — 
Where  the  intent  to  convey  an  ease- 
ment is  manifest,  the  employment  of 
terms  that  would  otherwise  describe 
corporeal  property  will  not  suffice  to  de- 
feat purpose  of  grant,  or  render  instru- 
ment void  as  grant  of  easement  and  the 
term  "lands"  may,  and  often  does,  when 
consistent  with  the  manifest  intent  of 
the  parlies,  comprehend  an  easement 
as  distinguished  from  the  fee  in  the  soil. 
Alabama  Corn  Mills  Co.  v.  Mk>bile 
Docks  Co.   (Ala.),  75  So.  574. 

Same — Express  Purpose  of  Right  of 
Way. — A  conveyance  of  a  certain  strip 
of  land  100  feet  wide  across  a  square  of 
land  described,  with  the  expressed  pur- 
pose of  giving  railroad  track  facilities 
into  and  from  property  first  conveyed, 
did  not  convey  any  deiinite  part  of  the 
square,  but  vested  in  the  grantees  an 
easement  or  right  of  way  for  railroad 
purposes  100  feet  in  width  over  the 
square  named.  Alabama  Corn  Mills 
Co.  V.  Mobile  Docks  Co,  (Ala.),  75  So. 
674. 


§  10  (3)  Certainty. 

Locati<»  Fixed  by  Court  of  Equity.— 
An  easement  or  right  of  way  over  defi- 
nitely described  tract  of  land  may 
be  effectively  granted,  and  its  particular 
location  on  tiact  fixed  through  the  aid 
of  a  court  of  equity,  even  though  the 
grant  does  not  define  boundaries  of  way 
intended  to  -be  so  granted.  Alabama 
Corn  Mills  Co.  v.  Mobile  Docks  Co. 
(Ala.),    75    So.    574. 

ConBtmction  of  Deed  ^  IndefiniteneH 
or  Uncertainty. — Where  a  conveyance 
manifests  a  major  intent  to  grant  an 
easement  of  access  over  a  definitely  de- 
scribed tract  of  land,  and  in  an  effort  to  ef- 
fect its  paramount  purpose  an  obvious 
failure  to  efficiently  define  the  particular 
location  of  the  easement  is  made,  no 
such  conflict  in  manifested  intention,  or 
in  clauses  of  the  instrument,  is  instituted 
as  would  justify  a  court  in  .pronouncing 
the  conveyance  void  for  indefiniteness 
or  uncertainty.  Alabama  Corn  Mills  Co. 
V.  Mobile  Docks  Co.  (Ala.),  75  So.  S74. 
§  13.  Implication. 
§  16. Ways  of  Necessity. 

Complainant,  whose  lot  fronting  on  D. 
avenue  ran  back  at  right  angles  with  D. 
avenue  and  parallel  with  P.  street,  and 
formed  the  end  of  a  private  alley  front- 
ing on  P.  street  and  bounded  on  each 
side  by  defendant's  property,  in  the  ab- 
sence of  any  valid  conveyance,  had  no 
right  to  use  the  alley  as  a  "way  of  ne- 
cessity," which  is  a  way  of  strict  neces- 
sity, and  may  not  he  created  by  the 
party  claiming  the  way,  and  can  not  ex- 
ist through  the  land  of  another,  where 
one  can  get  to  his  property  through  his 
own  land,  and  to  create  which  it  is  not 
enough  that  the  way  sought  is  more  con- 
venient than  another  already  existing 
way.  Hill  v.  Wing,  193  Ala.  313.  69  So. 
445. 
§  >&^.  Adverse  Possession. 

Where  land  was  originally  a  private 
alley,  the  rights  of  adjoining  landown- 
ers therein  can  be  alienated  or  lost  by 
an  adverse  holding  for  the  statutory  pe- 
riod with  knowledge  of  such  claim  of 
the  party  whose  rights  were  affecte± 
Roden  *.  Capehart,  195  Ala.  39,  TO  So. 
756. 


ranv  Google 


928 


Easements — Ejection 
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S  as.  Evidence. 
Right  of   W«jr— Advene   Uier.— In   an 

action  to  enjoin  obstruction  to  an  alley 
abutting  on  the  side  of  complainant's  lot, 
evidence  held  not  to  show  adverse  user, 
S(f  as  to  ripen  into  right  against  de- 
fendant, through  whose  premises  the  al- 
ley ran.  Hill  v.  Wing,  1B3  Ala.  312,  89 
So.   445. 

Burden  of  Proof — Agreement  In  I>«ed. 
— tn  a  suit  to  restrain  defendant  from 
building  on  his  lot  beyond  a  certain 
line,  where  plaintiff  relied  on  an  agree- 
ment contained  in  a  deed  to  defendant, 
held,  that  plaintiff  has  the  burden  of 
showing  facts  creating  a  right  in  the  na- 
ture of  an  easement  over  defendant's 
land.  Wei]  v.  Hill,  193  Ala.  407,  69  So. 
438. 

Same— Latent  Ambiguity.  —  One  con- 
tending for  latent  ambiguity  in  a  deed 
granting  an  easement  east  of  a  creek, 
because  of  the  grantor  owning  no  other 
land  east  thereof,  other  than  part  of  that 
apparently  granted,  has  the  burden  of 
proof  of  such  nonownership.  Hall  v. 
Long  (Ala.),  74  So.  36. 

II.  EXTENT  OF   RIGHT,  USE,  AND 

OBSTRUCTION. 
S  M.  Removml  of  Obstniction. 

Compelling  Removal  of  Obatniction. — 
Where  grant  of  perpetual  use  of  lane 
on  'grantor's  land  made  no  mention  of 
existing  gate,  but  for  ten  years  grantee 
did  not  treat  gate  otherwise  than  as 
proper  accessory  to  prevent  trespassing, 
and  grantor  never  used  it  to  obstruct 
use  of  grantee  or  others,  nor  claimed 
right  to  do  so.  grantee  could  not  c 
pel  its  removal  >by  grantor.  Thoma 
Vanderslice    (Ala.),    77    So.   3fl7. 

Private  Lane  —  Removal  of  Obatruc- 
tion  by  Plaintiff— Reaiatance,— Even  '  if, 
vhen  grantee  was  given  perpetual  use  of 
lane  on   grantor's  property,  he  was  also 


given  right  to  remove  gates  therdo,  hu 
remedy,  upon  grantor's  refusal  to  re- 
move them,  was  to  remove  them  hiouelf, 
rather  than  a  bill  in  equity,  unless  his  at- 
tempt  was   resisted   by  grantor.     Thanui 

Vanderslice  (Ala.),  77  So.  36T. 
§    SS.    Actions    for    Establishment    ind 
Protection  of  Easements. 

Effect  of  Ccmditioas  in  Grant  —  A 
grantor  of  a  small  parcel  of  land  im- 
posed a  condition  in  the  grant  which, 
by  estoppel,  created  an  easement  in  other 
lands  owned  by  the  grantee.  This  case- 
ment was  appurtenant  to  lands  retained 
by  the  gfrantor.  The  conveyance  pro- 
vided that  the  covenant  creating  the 
easement  should  be  considered  as  a  con- 
dition, and  upon  breach  the  land  con- 
veyed should  revert.  Thereafter  the 
grantor  conveyed  the  property.  Held, 
that  though  he  subsequently  executed 
a  quitclaim  to  the  grantee,  thus  preclud- 
ing entry  for  breach  of  the  coveaant, 
his  grantee  might  enforce  compliance 
with  the  easement  in  a  court  of  equity. 
Weil  V.  Hill.  193  Ala.  407,  6»  So.  438. 

Injunction  for  Obstructing  Way.— 
Complainant,  who  owned  a  lot  fronting 
on  D.  avenue  and  running  back  at  right 
angles  therewith  and  parallel  with  P. 
street,  and  forming  the  end  of  a  private 
alley  to  P.  street  and  running  through 
property  owned  by  defendant,  who  had 
no  record  title  thereto,  or  easemeot 
therein,  and  whose  use  thereof  had  been 
merely  permissive,  as  against  defendant 
having  no  paper  title  thereto,  but  whose 
predecessor  had  owned  the  fee,  and 
whose  deeds  had  conveyed  and  war- 
ranted to  him  the  use  of  the  alley,  had 
no  right  or  title  which  defendant  might 
trespass  against,  and  hence  could  not,  oa 
the  ground  of  inconvenience  or  a  depre- 
ciation in  the  value  of  her  lot,  enjoin  his 
acta  as  a  trespass.  Hill  v.  Wing,  m 
Ala.  3ia,  69  So.  449. 


Ejection. 

,  CARRIERS;  post.  LANDLORD  AND  TENANT. 


,vGoosle 


EJECTMENT. 

1,  Bight  of  Action  and  Defenses. 

§     4,  Property  Which  May  Be  Subject  of  Action. 
§    6.  Title  to  Support  Action. 
§    7.  In  General. 

§  7  (1)  In  General. 

§  7  (2)  Necessity  for  Title  or  Interest  by  Plaintiff. 

§  7  (3)   Sufficiency  of  Title  in  General. 

§    8.  Adverse  Possession. 

§  11.  Equitable  Title. 

§  13.  Title  from  Common  Source, 

§  14.  Prior  Possession  of  Plaintiff. 

§  15.  Right  of  Plaintiff  to  Possession. 

§  16.  Ouster  or  Disseisin,  or  Other  Acts  of  Defendant. 

§  19.  Defenses. 

§  20.  In  General. 

§  21.  Adverse  Possession. 

§  22.  Title  or  Right  of  Possession  of  Third  Person. 

§  22  (1)  In  General. 

§  22  (2)  Right  to  Show  Outstanding  Title. 

§  22  (3)  What  Constitutes  Outstanding  Title  in  General. 

§  23.  Equitable  Defenses  in  General. 

§  27.  Abatement  on  Death  of  Party. 
§  28.  Successive  Actions, 
n.  JarisdJction,  Parties,  Process,  and  Incidental  Proceedings. 
§  32.  Parties  Plaintiff. 

§  35,  Joinder. 

m.  Pleading  and  Evidence. 

§  43.  Declaration,  Complaint,  or  Petition. 

§  45.  Description  of  Property. 

§  48.  Plea,  Answer,  and  Disclaimer. 

§  49.  Form  and  Requisites  in  General. 

§  51.  Disclaimer. 

§  55.  Amended  and  Supplemental  Pleadings. 
§  56yi.  Motions  for  Judgment  on  Pleadings. 
§  57,  Issues,  Proof,  and  Variance. 

§  58.  Issues  in  General. 

§  59.  Necessity  of  Proof  of  Title  Pleaded. 

§  61,  Evidence  Admissible  under  Pleadings. 

§  63.  Presumptions  and  Burden  of  Proof. 

§  63   (yi)  In  General. 

§  63  (2)  Title. 

§  63  (3)  Possession  or  Right  to  Possession. 
§  64.  Admissibility  of  Evidence. 
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§  65. In  General. 

§  66.  Identity  and  Description  of  Property. 

§  67.  Title  and  Right  to  Possession. 

§  67  (1)  In  General. 

§  67  (2)  Grant,  Conveyance,  or  Deed. 

§  67  (5)  Mortgage. 

§  67  (6)  Fraudulent  Conveyances. 
§  (B.  Weight  and  Sufficiency  of  Evidence. 
§  71.  Title  and  Right  to  Possession. 

§  72  (1)   In  General. 

§  72  (3)  Descent  or  Devise. 
§  73.  Possession  and  Ouster. 

IT.  Trial,  Jod^nneut,  EuforcemeBt  of  Judgment,  and  Bevlew. 

§  80.  Direction  of  Verdict. 

§  81.  Instructions. 

§  82.  Verdict  ana  Findings. 

$  82  (1)  Requisites  and  Sufficiency  in  General. 

§  82  (3)  Designation  or  Description  of  Property. 

§  82  (5)  Responsiveness  to  Issues. 
§  83.  Judgment. 

§  84.  ■  Form  and  Requisites  in  General. 

§  86.  Operation  and  Effect. 

§  87.  Execution  and  Enforcement  of  Judgment. 

§  88.  .  In  General. 

§  92.  Costs. 

T.  Damages,  {Mesne  Profits,  Improvements,  and  Taxes. 

§  9\y-i.  Evidence  as  to  Damages,  Rents  or  Profits. 
§  100.  Set-Off  of  Improvements  or  Taxes  against  Damages  or  Meaic 
Profits. 

Cross  References. 
See  the  title  EJECTMENT,  vol.  5,  p.  256.  and  references  there  given.     ■ 
In    addition,  see  post.    FORCIBLE  ENTRY  AND    DETAINER;    LANDLORD 
AND  TENANT;  LIMITATION  OF  ACTIONS. 


I.    RIGHT     OP    ACTION    AND     DE- 
FENSES. 
i  4.  property  Which  Hay  Be  *Subject  of 
Action. 

Standing  Timber.— Mt.  Vernon  Lumber 
Co.  V.  Shepard,  180  Ala.  149,  60  So.  92S. 
Set-  the  title   EJECTMENT,  g  4,  vol.  S. 
p.  ?6I. 
I  S.  Title  to  Support  Action. 

§  7. In  General. 

I  7  <1)  In  General. 

Legal    Title.— In    ejectment,    the    legal 


title  must  prevail.  McArthur  v.  BnK, 
190  Ala.  563,  87  So.  849. 

In  statutory  real  action,  as  legal  title 
only  is  involved,  plaintiff  can  recover  odIt 
on  a  superior  legal  title,  and  defendant 
can  defeat  a  recovery  only  by  leg*l 
defenses  and  the  equities  of  the  partieJ 
can  not  be  asserted  or  regarded.  Blair 
V.  Blair  (Ala.).  74  So.  »47. 

Description  in  Conveyance.— Where  » 
conveyance  definitely  describes  a  tnct 
or  plot  of  land,  it  can  not  in  a  court  of 
law  be  the  basis  of  a  right  to  Tecovci  a 
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different  tract  not  therein  described..  Mc- 
Millan V.  Aiken,  189  Ala.  3dO.  £6  So.  S34. 

Unutisfied  Mortgage  bj'  Ancestor. — 
Plaintiff  can  not  maintain  ejectment, 
where  a  mortgage  given  by  his  ancestor 
has  never  been  satisfied,  whether  or  not 
the  morteagc  has  been  regularly  fore- 
closed and  a  deed  made  to  the  purchaser, 
throutih  whom  defendant  claims.  Loper 
V.  Dickey,  190  Ala.  5S4,  67  So.  355. 

After  the  ezpiratjon  of  the  time  limited 
for  the  removal  of  timber  by  plaintiffs' 
contract  of  purchase,  it  can  not  main- 
lain  ejectment  therefor.  Mt.  Vernon 
Lumber  Co.  v.  Shepard,  190  Ala.  57*,  67 

So.   2SC. 

§  7  (>)  Necessity  of  Title  or  Interest  by 
Plaintiff. 

All  of  Plaintiffs.— In  ejectment  by  hus- 
band and  wife,  where  it  appeared  that  the 
wife  alone  was  entitled  to  possession  of 
the  land,  it  was  error  to  refuse  the  defend- 
ant his  requested  general  affirmative 
charge,  since,  as  ejectment  is  a  possessory 
action,  the  right  to  possession  at  the  time 
suit  is  instituted  by  copiaintiffs  must  be 
in  all  of  them,  which  rule  has  not  been 
changed  by  Code  190T.  §  3839.  Salter  v. 
Fox,  191  Ala.  34,  67  So.  1006. 
§  7  (3)  Sufficiency  of  Title  in  General. 

Strength  of  Own  Tide.— Hale  v.  Chand- 
ler, ISO  Ala.  391,  61  So.  S83.  See  the  title 
EJECTMENT.  S  7  (3),  vol.  5,  p.  263. 

In  statutory  ejectment,  plaintiff  must 
recover  on  sliength  of  own  title,  not  on 
weakness  oi  defendant's.  Pettit  V.  Gib- 
son (,\la.).  77  So.  703;  Haley  v.  Miller, 
193    Ala.   482.   69   So.   564. 

In  the  absence  of  esloppel,  plaintiffs  in 
ejectment  must  recover  on  the  strength  of 
their  own  title  and  not  the  weakness  of 
defendant's  title.  Reynolds  v.  Trawick 
(Ala.),    78    So.    S27;    Burnett    v.    Roman, 

19S   Ala.   188.  68  So,  3S3. 

Tide  at  Conuneticement  and  Trial  of 
Acdon. — To  recover  in  ejectment,  or  the 
corresponding  statutory  real  actionl 
plaintiff  must  show  title  at  the  com- 
mencement of  the  suit  and  up  to  the  time 
of  the  trial;  and  if  he  voluntarily  parts 
with  title  pending  the  action  he  can  not 
have  judgment.  Roman  v.  Lentz,  194 
Ala.  610,  69  So.  837. 

PouMsion. — In    statutory    real    action, 
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of  land  is  prima  facie  evi<tence 
of  ^itle,  and  is  suflieient  to  support  re- 
covery against  all  who  do  not  show  prior 
possession  or  better  title.  Blair  v.  Blair 
(Ala.),  74  So.  947. 

In  a  statutory  real  action  the  showing 
by  plaintiff  of  possession  In  her  grantors 
at  the  time  of  conveyance  was  sufficient 
lo  support  the  action  In  thf  absence  of 
showini!  by  defendaiit  of  oossession  of 
the  land  in  ]iim«elf  prior  to  the  deed  to 
plaintiff,  in  which  event  plaintiff  would 
have  been  required  to  show  that  her  grant- 
ors had  the  legal  title,  and  that  it  there- 
fore passed  to  her  by  the  deed.  Blair  v. 
Blair  (Ala.).  74  So.  947. 

Title  by  Adverse  Possession. — Where 
plaintilT  in  ejectment  had  no  paper  title 
to  the  land  in  controversy,  and  the  de- 
fendant held  under  color  of  title  which 
was  older  th.in  the  plaintiff's,  and  showed 
title  from  the  government  into  one  with 
whom  plaintiff  did  not  connect  himself. 
the  plaintiff  could  recover  only  by  proof 
of  title  by  adverse  possession.  Warten 
V.  Weatherford.  191  Ala.  31.  67  So.  667. 

Right  of  Acdon  and  Defenses, — Ward 
f.  Moore,  180  Ala.  403.  11  So.  30;;.  See  the 
title    EJECTMENT,   S    7    (3),   vol.    5,    p. 

364. 

Conveyance  Executed  While  Land  Ad- 
versely Held.— Plaintiff,  suing  in  its  own 
name,  can  not  recover  if  any  conveyance 
in  its  chain  of  title  prior  to  the  enactment 
of  Code  1907,  §  3S39,  was  executed  while 
the  land  was  adversely  held.  First  Nat. 
Bank  v.  Johi-.son.  190  Ala.  366,  67  So.  334. 


§    B.. 


-  Adverse  Possession. 


One  claiming  prior  possession  under 
color  of  title  can  recover  in  ejectment 
against  a  trespasser,  but  when  defendant. 
not  a  trespasser,  holds  under  color  of 
title,  and  shows  title  out  of  the  govern- 
ment in  a  partv  with  whom  plaintilT  does 
not  connect  himself,  plaintiff  ran  not  re- 
cover merely  on  strength  of  previous 
possession  under  color  of  title.  Nance 
V.  Walker  (Ala.).  74  So.  339. 

Where  defendants  showed  no  title 
against  remainder,  eicept  that  acquired 
by  adverse  possession  against  preceding 
life  estate  given  to  same  persons,  and  ten 
years  had  not  elapsed  since  termination 
of  life  estate,  they  could  i 
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ejectment.     Kidd  v.  Criite  (Ala.),  7«  So. 

se. 

Where    the  common    ancestor  was 
possession  under  claim  of  title  and  oi 
vendor's    lien    foreclosure    plaintifTs 
cestor  acquired  the  right  of  such  common 
ancestor,   it    was    sufficient    to    support   a 
common-law     action     of     ejectment     as 
against     defendants     claiming    under     thi 
same  common  ancestor  until  they  show 
a  better  riRht.    Perolio  v.  Woodward  Iron 
Co.,  Id?  .\\a.  197,  73  So.  19T. 
S  11. Equitable  Title. 

The  legal  title  must  prevail  in  eject 
meut:  there  being  no  ijuestion  of  right  of 
po!<9essior.  as  ngainst  such  title.  Nolen 
*.  Powell  (Ala.),  64  So.  5f». 

Where  a  trustee,  in  a  A<:ed  of  trust  to 
convey  on  the  grantor's  death  prop- 
erty to  a  beneficiary,  made  no  con- 
veyance to  the  beneficiary,  but  attempted 
to  exercise  a  power  to  sell  to  pay  debts, 
the  beneficiary  could  not  maintain  eject' 
ment  against  the  trustee's  purchaser  be- 
cause the  beneficiary  was  without  title 
necessary  to  maintain  ejectment.  Sie- 
wart  V.  Cross,  164  Ala.  lee,  63  So.  9SS. 
g    13.  — —  Title  from   Common   Source. 

In  ejectment,  where  both  parties  claim 
from  a  common  source  of  title,  neiiher 
party  can  deny  the  title  of  such  source, 
nor  need  title  be  traced  beyond  such 
source.  Perolio  V.  Woodward  Iron  Co,, 
197  Ala.  197,  73  So.  167;  Davis  v.  iBrandon 
(Ala.),  75  So.  908. 

Prior  Conveyance  to  Plaintiff'a  Qrantor 
by  Defendant^  Remote  Grantor.  —  In- 
struction in  ejectment  that,  if  heirs  of 
former  owner  conveyed  to  plaintiff's 
grantor  before  their  deed  to  defendant's 
grantor,  defendant's  grantor  acquired  no 
title,  and  could  not  convey  any,  was 
proper.  Carter  v  Tennessee  Coal,  etc., 
R.  Co.,  180  Ala.  367,  61  So.  85. 

A  foreign  corporation,  nnt  complying 
with  the  law,  can  not  pass  title  to  a  gran- 
tee to  authorize  him  to  maintain  ejectment 
aeaiiist  a  title  holder,  whose  title  also 
passed  through  the  foreign  corporation. 
Alabama  White  Marble  Co.  v.  Eureka 
White  Marble  Quarries.  190  Ala.  50-.,  67 
So.  505. 
§  14.  Prior  Possession  of  PlaintifT. 

Plaintiff  in   ejectment,   who    docs    not 
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show  title  either  by  deed  or  adverse  pos- 
session, can  recover  only  by  showing 
prior  possession  in  some  one  of  his  grant- 
ors. Hicks  V.  Burgess,  186  Ala  5B4,  H 
So.  290. 

As  against  persons  merely  shown  to  be 
in  possession,  plaintiff  in  ejectment, 
claiming  title  by  deed  from  N,.  who  is 
claimed  to  have  inheritct^  the  property 
from  L.,  is  not  entitled  to  recover;  he 
never  having  had  possession,  and  it  not  ap- 
pearing that  L.  ever  had  or  claimed  title 
or  possession,  or  that  N.  ever  had  title  or 
possession.  Holder  v.  Bain,  185  Ala.  SM, 
64  So.  29e. 

NecesNty  as  against  Tre^wiser.— A 
plain tiflf  in  ejectment  or  in  statutory 
ejectment  may  recover  against  a  Ires- 
passer  on  i>roof  of  prior  possession, 
though  not  in  actual  possession  when  the 
trespasser  entered.  Birmingham  Fuel  Co. 
V.  Boshell,  190  Ala.  597,  67  So.  403. 

One  who  had  prior  possession  of  land 
under  color  of  title  could  recover  in 
ejectment  against  one  subsequently  en- 
tering as  a  trespasser,  and  not  imder 
color  of  title,  though  she  was  not  in  pos- 
session when  such  other  party  took  pos- 
session, unless  she  had  abandoned  the 
land  with  an  intention  not  to  return. 
Vidmer  v.  Lloyd,  184  Ala.  153',  63  So.  94S. 

Color  of  title  depending  upon  convey- 
ance of  persons  who  had  no  actual  title 
and  no  possession  will  not  give  plaintiff 
in  ejectment  constructive  possession. 
Hicks  V.  Burgess,  185  Ala.  584,  64  So.  290. 
§  IS.  Right  of  Plaintiff  to  PosKssion. 

To  recover  in  ejectment,  or  the  corre- 
sponding statutory  real  action,  plaintiff 
must  show  his  right  to  possession  of  the 
land  at  the  commencement  of  the  suit 
and  up  to  the  time  of  the  trial.  Roman  f. 
Lentz,  194  Ala.  610,  69  So.  B37. 

§  10.  Ouster  or  Disseiun,  or  Other  Acts 
of  Defendant. 

Ouster^ — Plaintiffs  in  ejectment  must 
show  that  they  or  one  of  their  predeces- 
sors in  the  title  was  ousted  from  posses- 
sion by  the  defendant  Stewart  Bros.  v. 
Ransom  (Ala.),  76  So.  70, 
§  Ifi.  Defenses. 
§  SO. In  General. 

Where   the  person  through   whom  de- 
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fendants  claimed  title  only  had  a  life 
estate,  and  died  before  ejectment  was 
brought  by  the  reversioners,  defendants' 
title  had  terminated,  so  that  they  could 
not  defend  against  plaintiffs'  title.  Nolen 
V.  Powell  (Ala.),  84. So.  596. 


f  »1.  ■ 


-  Adverse  PoiacBcion. 

n-law  ejectment  the  plaintitTs 
rieht  of  recovery  is  dependent  on  a  legal 
title  in  a  person  in  whom  a  demise  is  laid, 
and  is  not  defeated  by  proof  that  defend- 
ant was  in  adverse  possession  of  the  land 
at  the  time  another  person  in  whom  a  de- 
mise was  laid  conveyed  to  plaintiff. 
Perolio  v.  Woodward  Iron  Co.,  197  Ala. 

197,   73   So.   197. 

9  Si. Title  or  lUght  of  Posaeeaion  of 

Third  Peraon. 
§  99  (1)  Ir  General. 

A  defendant  can  not  defeat  a  recovery 
by  plaintiff  in  ejectment  or  in  the  stat- 
utory ejectment  by  proving  possession 
by  a  third  person  prior  to  the  possession 
of  plaintiff  where  he  does  not  connect 
himself  with  the  prior  possession.  Birm- 
ingham Fuel  Co.  V.  Boshell,  190  Ala.  597, 
67  So.  403. 
§  S9  (9)  RiKl't  to  Show  Ontstanding  Title. 

Defendants  Entering  in  Good  Faith 
nnder  Color  of  Title.— There  being  evi- 
dence that  defendants  in  ejectment  en- 
tered on  the  land  in  good  faith,  under 
color  of  title,  as  purchasers  from  parties 
in  possession,  they  have  a  right  to  set  up 
an  outstanding  title  to  defeat  the  action. 
Swindall  v.  Ford,  1S4  Ala.  137,  93  So.  ft5l. 

If  defendant  in  ejectment"  acquired 
possession  peaceably  in  good  faith  under 
color  of  title  from  a  grantor  then  in 
possession,  she  could  offer  evidence  of  an 
outstanding  title  in  a  third  person,  with 
which  she  did  not  connect  herself,  unless 
plaintiffs  established  title  by  adverse 
possession.  Reynolds  v.  Trawick  (Ala.), 
78  So.  827. 

Trespasaer. — One  who  entered  upon 
the  land  in  controversy  under  a  deed 
which  did  not  give  him  even  color  of 
title  thereto  is  a  mere  trespasser  and  car. 
not  show  an  outstanding  title  in  his 
grantor  by  adverse  possession  to  defeat 
ejectment.  Southern  Iron,  etc.,  Co.  *. 
Stowers,  18ft  Ala.  314,  OS  So.  677. 
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§  98  <3>    What   Conatitutea   OuttUnding 
Title  in  General 

Stockholder    in      CorporatiM)     Having 
Right  of  Posaeaaion. — Hunnicutt  v.  Head, 
179  Ala.   567,   60    3o.   831.     See  the    title 
EJECTMENT,  §  23  (3),  vol.  6,  p.  278. 
§  S3. Equitable  Defenses  in  General. 

In  CeneraL — Cranford  Mercantile  Co. 
V.  Anderton,  179  Ala.  573,  60  So.  874.  Sec 
the  title  EJECTMENT,  g  33  (1),  vol.  5, 

p.  281. 

What  Conatitutea  Equiuble  DefenK.— 
In  ejectment,  a  defense  that  defendant's 
predecessor  obtained  an  equity  in  the 
land  by  an  attempted  purchase  from  the 
estate  of  which  he  was  administrator  and 
paying  the  consideration  therefor  is  not 
available.  Snow  v.  Bray  (Ala.),  73  So.  542. 
§  97.  Abatement  on  Death  of  Party. 

Under  Code  1907,  %%  3496,  3497,  and  2499, 
actions  to  try  title  or  to  recover  posses- 
sion of  lands  on  the  death  of  the  plain- 
tiff survives  in  favor  of  the  heirs,  as  well 
as  the  personal  representative.  State  v. 
Pearce,  14  Ala.  App.  828,  71  So.  650. 

An  action  by  several  plaintiffs  iu  eject- 
ment or  in  Tiature  thereof  docs  not  abate 
on  death  of  one  of  plaintiffs,  but  may  be 
revived  on  suggestion  of  ,death  and  pro- 
ceed in  name  of  survivor".  Southern  R. 
Co.  t^  Hayes  (Ala.),  73  So.  945. 
§  98.  Successive  Actions. 

Plaintiff  in  Second  Action  Proving 
Only  Prior  Posaesaion. — Hale  v.  Chand- 
ler, 180  Ala.  391.  61  So.  885.  See  the  title 
EJECTMENT,  f  38,  vol.  S,  p.  283. 

II.  JURISDICTION,  PARTIES.  PROC- 
ESS AND  INCIDENTAL  PRO- 
CEEDINGS, 
g  39.  Partteu  Plaintiff. 
§  3S.  ^—  Joinder. 

While  each  may  separately  maintain 
ejectment,  the  heirs  and  personal   rcpre- 


join  in  a  single  action  of  ejectment.  Ran- 
dolph ('.  Hubbert,  190  Ala.  610,  67  So.  416. 

III.  PLEADING  AND  EVIDENCE, 
g  43.  Declaration,  Complaint,  or  Petition, 
g  «. Description  of  Property. 

Where,  in  ejectment  complaint,  the  de- 
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script  ion  of  the  property  sued  for  is  too 
uncertain  to  be  made  the  basis  for  a  judg- 
ment, no  recovery  can  be  had.  Wilder 
V.  Campbell,  197  Ala.  179.  72  So.  38S. 

Description  by  Mime,  Quantity  and 
Tract.— SinRleton  v.  Jackson.  .177  Ala. 
123.  59  So.  45,  See  the  title  EJIiiCTMENT. 
S  45,  vol.  5,  p.  287. 

Detcriptton — Held  Sufficient.— A  com* 
plaint  in  ejectment  for  land  described 
held  sufKcient  as  to  description,  wittiin 
the  role  that,  wlien  :he  complaint  gives 
sufKcient  data  from  which  a  definite  de- 
scription of  the  I.inds  may  be  obtained, 
as  (or  instance  by  a  survey,  and  enables 
the  shrritT  to  definitely  know  the  Und  so 
that  he  may  place  plaintiff  in  possession 
in  the  event  of  a  recovery,  it  is  sufficient. 
Jones  V.  Wild,  186  Ala.  5*0.  65  So.  349. 

Description  Held  Insufficient. — Where 
the  complaint  in  ejectment  described 
the  land  involved  as  25  feet,  more  or  less. 
on  the  east  side  of  a  specified  lot.  with- 
out giving  its  boundaries  or  otherwise  de- 
scribing the  strip,  the  use  of  the  words 
''more  or  less''  made  the  complaint  fatally 
defective,  as  the  sheriff  could  not  defi- 
nitely locale  the  strip,  and  hence  the 
general  charge  reqiteatcd  by  defendant 
was  improperly  refused.  Roden  v.  Cape- 
hart.  Ifi-.  Ala.  579.  64  So.  500. 
g  46.  Plea,  Anrwer,  and  EKsclaimer. 
S  iB.  Form  and  Requisites  in  Gen- 
eral. 

In  a  common-law  action  of  ejectment, 
the  pica  of  not  guilty  is  equivalent  to  the 
consent  rule,  which  requires  the  defend- 
ant, as  a  condition  to  controverting  the 
lessor's  title,  to  admit  the  truth  of  the 
fictitious  averments  of  lease,  entry,  and 
ouster.  Perolio  v.  Woodward  Iron  Co., 
197    Ala.    197,   73   So.    197. 

Several  or  Inconsistent  Defenses. — 
Howard  f.  Martin.  181  Ala.  813.  6S  So.  99; 
Jeffreys  v.  JefTreys.  1S3  Ala.  617,  62  So. 
797.  See  the  title  EJECTMENT.  §  49. 
vol.  5,  p.  289. 
§  51.  •^—  Disclaimer. 

Effect  of  Ehsclaimer  of  Possession. — 
Where  defendant  disclaimed  possession, 
such  plea  admitted  plaintiffs  title  with  a 
denial  of  defendant's  possession  -ind  no 
question  of  title  was  ligitable.  Wade  t', 
Gilmer,  186  Ala.  524.  C4  So.  611. 


Suggestion  as  to  Boundary  Disptite^ 
Under  Code  190T,  §  3843.  defendant  Id 
ejectment  may  set  up  a  plea  of  disclaimer' 
and  suggest  to  the  court  that  the  suit 
arose  over  a  disputed  bouidary  lint 
Roden  v.  Capchart,  195  Ala.  29.  70  So.  7S«. 

In  ejectment  held  that,  under  Code 
1907.  I  384il,  relating  to  disclaimer,  sug- 
gestion to  the  court  that  boundary  dis- 
pute is  involved  should  point  o.it  the  true 
boundary  line.  Smith  v.  ttachu;.  19S  .\U. 
8,  70  So.  261 

Disclaimer  as  to  Portions  o(  Prcinisci. 
—Howard  V.  Martin,  181  .^1a.  613,  62  So. 
99.  See  the  title  EJECTMENT,  J  51,  vol 
r.,  p.  291. 

DJBclaitner  of  Mineral  Rights.— Where 
defendant  in  ejectment  disclaimed  the 
mineral  rights  because  they  were  reserrcd 
by  his  grantor,  and  plaintiff  made  no 
claim  to  the  minerals  apart  from  his  elaim 
to  the  surface,  possession  of  which  was 
awarded  to  defendant,  plaintiff  was 
not  entitled  to  judgment  for  the  mineral 
rights  disclaimed  by  defendant.  Martin 
V.  Howard,  193  .\la  477.  68  So.  092. 
9  H.  Amended  and  Supplemental  Plesd- 
ings. 

The  court  may  permit  defendant  to 
withdraw  his  plea  of  not  guilty  and  IJle  a 
disclaimer  with  suggestion  th.it  the  issue 
IS  a  disputed  boundary.  Oliver  v.  Oliver, 
187  Ala.  340,  65  So.  37Z. 

Amendment  of  Disclaimer.— Code  190T. 
§  5367,  providing  that  amendments  add- 
ing matter  which  could  have  been  in- 
cluded in   the  pleading   shall  be  allowed 


while  the. 


prostei 


without 


costs  or  delay,  unless  injustice  will  be 
done  to  the  opposite  party,  authorises 
idment  of  a  disclaimer  in  eject- 
ment at  the  trial  just  before  the  case  is 
submitted  to  the  jury,  though  a  disclaimer 

not   strictly  pleading.      Martin  ;■,  How- 

■d,   193   Ala.   477,   68   So.   M8S. 

Amendment  as  to  Description. — Id 
ejectment  plaintiff  is  during  trial  properly 
allowed  under  Code  1907.  S  M67  to 
amend  his  complaint  so  as  to  more  specif- 
ically describe  the  land  in  suit.  Rodeo 
;■.  Capchart,  195  Ala-  29,  70  So.  756. 
g  96>^.  Motions  for  Judgment  on  Plead- 
ings. 

Defendant's     disclaimer     in      ejeclmcBt 
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suit,  filed  as  permitted  by  Coile  lilOT,  § 
^S43.  was  an  admission  of  plaintiff's  title, 
with  denial  of  defendant's  possession,  and 
where  isfue  is  not  joined  on  this  pica. 
plaintiff  is  entitled  to  jnd^mer.t.  Vtn- 
ringlon  v.  Mixon  (Ala.),  -7*  So.  338. 
S  67.  Issues,  Proof,  and  Variance. 

S  M. Issues  in  General. 

Under  Code  1907,  g  3843,  where  de- 
fendant in  ejectment  disclaimed  and  sug- 
gested a  dispvited  boimrtary  line,  ntaintiff 
having  contested  the  disclaimer,  the  only 
issiiss  are  the  location  of  such  line,  and 
plaintiff's  affirmance  of  defendant's  pos- 
session.     Roden   v.     Capehart,    195     Ala. 

29.  70  So.  756. 

Where,  in  ejectment,  defendant  dis- 
claimed possession  and  pleaded  that  the 
teal  matter  in  controversy  was  the  !o- 
caiion  of  a  boundary  line,  the  only  liti- 
gablc  question  was  the  place  where  the 
boundary  line  was  located.  Wade  v.  Gil- 
mer. 186  Ala.  524,  64iSo.  ftll. 

Where,  in  ejectment,  defendant  dis- 
claimed possession  and  suggested  that 
the  suit  was  over  a  disputed  boundary 
line,  and  plaintiff  joined  issue,  the  sole 
question  presented  was  defendant's  pos- 
session vel  non  of  the  land  sued  for. 
Wade  V.  Gilmer,  186  -Ma.  S34,  64  So.  611. 

Plea  of  Not  Guilty. — In  ejectment  a 
plea  of  not  guilty  as  to  the  lands  lying 
west  of  a  certain  line  raised  every  issue, 
except  that  of  "since  last  continuance." 
Smith  V.  Bachus,  195  Ala.  8,  70  So.  S61. 

5  SB.  Necessity    of    Proof    of  Title 

Pleaded. 

No  issue  of  title  or  adverse  possession 
is  triable  in  ejectment,  where  defendant 
files  disclaimer  and  suggests  a  boundary 
dispute  as  permitted  by  Code  131)7,  S  3943. 
Pennington  v.  Mixon  (Ala.),  74  So.  338. 
9  61.  ——  Evidetice  Admissible  under 
PlMdings. 

Defendant  in  ejectment  has  the  option 
to  set  up  matter  appropriate  to  a  special 
plea  of  puis  darrein  continuance  by  such 
plea,  or  to  present  the  same  matter  under 
the  genera!  issue.  Roman  r.  Lentz,  194 
Ala.  610.  69  So.  837;   Burnett  v.   Roman, 

192  Ala.  188,  68  So.  353. 

S  SI-  Presumptions  and  Burden  of  Proof. 
5  a  <^)  In  General. 

Remaindermen  suing  in  ejectment  after 


the  death  of  the  life  tenant,  to  establish 
their  prima  facie  right  to  recover,  must 
show  the  death  of  the  life  tenant,  fhat 
they  were  the  remaindermen  created  by 
the  deed,  and  that  the  grantor  was  in  po^ 
session  of  the  lands  when  the  deed  was 
made,  or  show  a  regular  chain  if  title  to 
them  from  a  grantor  in  possession  or 
from  the  government.  Smith  v.  Bachus, 
195  Ala.  8,  70  So.  261. 

Where  several  demises  of  the  land  are 
laid  in  the  complaint  in  ejectment,  each 
lessor  is  presumed  to  have  consented  to 
the  action  and  to  the  use  of  his  or  her  ti- 
tle by  the  nominal  plaintiff.  Perolio  v. 
Woodward  Iron  Co.,  197  Ala.  197,  73  So. 
197. 

As  to  Exception  in  Deed. — Plaintiff  in 
ejectment,  who  had  purchased  an  entire 
tract  except  a  part  previously  conveyed 
to  another,  must  prove  the  extent  of  the 
exception  since  he  must  recover  on  the 
strength  of  his  own  title  and  not  on  the 
weakness  of  defendants.  Southern  Iron, 
etc.,  Co.  V.  Stowers,  189  Ala.  314,  66  So. 
677. 

The  burden  is  on  plaintiff  in  ejectment, 
never  in  actual  possession,  to  show  the 
land  is  within  the  description  in  bi!>  deed, 
and  not  on  defendants,  who  entered  under 
color  of  title,  to  show  it  was  within  the 
exception.     Swindall    c    Ford,    184    Ala. 

137.  63  So.  651. 

§  63  <S)  Title. 

Plaintiff  Must  Show  Title^Plaintiflf, 
in  ejectment,  must  show  that  he  has  the 
legal  title  to  the  land  sued  for.  Jones  v. 
Wild,  186  Ala.  540,  65  So.  349. 

To  show  a  prima  facie  right  of  recovery 
plaintiff  must  introduce  a  reinilar  chain  of 
title  back  to  some  grantor  in  possession, 
or  to  the  government,  .\shurst  v.  Ar- 
nold-Henegar-Doyle   (Co.    (A.la.),    78    So. 


Where  one  brings  ejectment  t 
land  which  he  has  purchased  on  execution 
sale,  he  has  the  burden  of  showing  that 
the  defendant  in  the  execution  had  title 
to  the  Jard.  Prcstwood  *.  Horn.  195  Ala, 
450,  70  So.  134. 

Where  the  plaintifl"  in  ejectment  relies 
upon  a  conveyance  from  another,  there 
must  be  evidence  that  at  the  time  of  the 
conveyance  the  grantor  had  the  legal  title. 
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Aiken,  ISg  Ala.  330,  66  ! 


McMillan  i 
624. 

Sam^-Bf  Kemaindenneii.  —  To  main- 
tain ejectment  after  the  death  of  a  life  ten- 
ant, remaindermen  must  show  title  by  in- 
troducing the  deed  creating  the  remain- 
der.    Smith  rr.  Racht's,  195  Ala.  8.  TO  So. 

set. 

Same— Degree  of  Proof. — In  ejectment 
plaintiff  need  not  prove  title  heyom,' 
reasonable  doubt.  Landers  v.  Hayes,  196 
Ala.  S33.  72  So.  106. 

Pre«iiniption  in  Aid  ol  Title.— Where, 
in  ejectment,  there  was  evidence  that  in 
1RS6  a  patentee  obtained  a  patent  from 
the  United  States  government,  that  in 
1881  a  third  person  conveyed  by  war- 
ranty deed  the  land  under  which  one  of 
the  parties  showed  title,  and  the  evi- 
dence show  that  the  patentee  and  the 
third  person  and  his  grantee  were 
the  only  persons  in  possession,  the 
court  must  presume  that  the  patentee 
executed  a  deed  to  the  third  person,  lo 
as  to  form  a  complete  chain  of  title. 
Birmingham  Fuel  Co.  v.  Boshell,  13n  Ala. 
997,  67  So.  403. 

Prima  Facie  Evidence  of  Title.— In 
ejectment  proof  by  plaintiff  that  she  was 
the  only  child  of  a  decedent,  who  was  the 
sole  heir  of  the  admitted  owner  of  the 
land,  deceased,  made  ii  prima  facie  case, 
and,  where  defendant  relied  upon  a  break 
in  the  transmission  of  the  title  by  descent, 
the  burden  was  on  him  lo  show  it.  Lan- 
ders *.  Hayes,  196  Ala.  533,  72  So.  106. 

Same^-PoBBessionl . — Although  posses- 
sion is  prima  facie  evidence  of  title  in 
ejectment  and  may  be  sufficient  to  sup- 
port recovery,  yet  when  it  is  shown  that 
the  true  title  is  in  another,  the  intend- 
ment in  favor  of  the  possession  ceases. 
Stewart  Bros.  v.  'Ransom  (Ala.),  76  So.  TO. 

AdverM  PossesBion. — Carter  v.  Tenn- 
essee Coal,  etc.,  R,  Co.,  IRO  Ala.  367,  81 
So.  65.  See  the  title  EJECTMENT,  g 
63  '(a),  vol.  5,  p.  296. 

{  8S  <S)  PoueflBion  or  Right  to  Possei- 
•ion. 
In  ejectment,  where  plaintiff  relied 
upon  the  prior  possession  of  his  grantors, 
the  burden  of  proving  such  possession 
was  upon  him.  Hicks  v.  Burgess,  185 
Ala.    584,    64    So.   3»0. 


§  M.  AdralHibiUty  of  Evidence. 
§  6B.  In  General. 

Evidence  Regarding  Land  Not  in  Con< 
troversy. — Hunnicutt  v.  Head,  179  Ak 
567.  (10  So.  mi.  See  the  title  EJECT- 
MENT,  g  65.  vol.  5.  p.  297. 
§  66.  —^  Identity  and  Description  of 
Property. 

In  ejectment  for  land  embraced  in 
"River  Margin"  granted  city's  predecessor 
iiy  A't  Conp.  May  Sfi.  1834.  evidence  a) 
lo  the  location  of  store-houses,  comer 
stones,  and  trees,  tending  legitimately  lo 
locate  land,  and  testimony  that  land  hm 
part  of  "River  Margin."  were  competent. 
Hughes  V.  Tuscaloosa,  197  Ala.  593,  73  So. 
90. 

In  statutory  ejectment,  phintiffs  evi- 
dence, tending  to  show  that  what  «ere 
designated  as  lots  1  and  2  in  block  B  on 
map  known  as  T.  addition  to  town  of 
Mountainboro,  were  taxed,  known,  Ati\t 
with,  and  held  by  parlies  as  lots  1  and  ! 
in  block  B,  in  such  town,  was  admissible 
to  identify  property.  Thiasher  v.  Roy 
ster  (Ala.),  78  So.  222. 

§  «7, Title  and  Right  to  PosMStioa. 

9  67  <1>  In  General. 

Admission  by  Grantor  before  Convey- 
ance.,— In  ejectment  by  heirs  against  ad- 
verse possessor,  it  was  proper  for  pUin- 
lilfs  to  show  declarations  of  one  of  de- 
fendant's grantors  inconsistent  with  anj 
claim  of  rights  by  such  grantor  hostile  to 
the  title  of  the  heirs,  etc.,  of  plaintiffs' 
ancestor.  Street  v.  Shaddiu,  197  Ala. 
446,  73  So.  73. 

Prior  PoBSeasion  of  Vendor.— It  beioE 
possession,  but  of  which,  when  plalntiS 
received  from  F.  a  deed  including  it.  S., 
was  in  possession,  wtielher  6.  entered  by 
oral  permission  of  P.,  or.  succeeding  to  the 
possession  of  M.,  was  in  possession  be- 
fore F.  bought  -of  C,  which  possession 
of  M.  and  S..  if  S.  succeeded  to  M.'s  pos- 
session, might  have  given  title  by  adverse 
possession,  defendant,  notwithstanding  F- 
testified  for  plaintiff  that  S,  entered  bj 
permission  of  F.,  was  entitled  to  intro- 
duce testimony  that  S.  did  not  so  enter, 
but,  before  F.'s  purchase,  succeeded  to 
M.'s  possession,  and  that  during  the  pos- 
session of  M.  and  S.  no  one  but  them 
claimed  to  own  the  land;  the  credibility 
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of  all  the  witnesses  beinK  (or  the  jury. 
Swindall  r.  Ford,  184  Ala,  137,  63  So.  051. 

Newspaper  Advertiaements. — In  eject- 
ment, w^erc  both  parties  claimed  from  a 
common  grantor,  defendant  under  a  sale 
from  the  executor  of  the  common  grant- 
or, it  was  error  to  permit  plaintitT  to  in- 
troduce in  evidence  newspaper  "advertise- 
ments of  the  executor's  sale,  purporting 
to  show  that  the  land  in  controversy  was 
ewepted.  Kyle  v.  Jordan,  187  Ala.  365, 
M  So.  523. 

Relevant  Evidence,  —  In  ejectment 
against  person  claiming  under  a  deed 
from  plaintiff,  evidence  as  to  value  of  the 
land  held  relevant  on  the  question  of, 
fraud.    Butler  V.  Hill,  190  Ala.  576,  67  So. 

260. 

Immaterial  Evidence.  —  In  ejectment, 
where  defendants  claimed  under  a  deed 
of  plaintiR's  grantee  executed  in  Aug- 
ust, '1910.  evidence  that  snch  grantee  was 
ill  posscs.'tion  in  March,  1911,  was  imma- 
terial. Gilley  i:  Denman.  185  Ala.  Ml,  84 
So,  97. 

That  one  under  whom  plaintiff  claimed, 
who  had  no  color  of  tiite,  undertonk  to 
convey  part  of  the  premises  otiier  than 
that  part  in  controversy,  was  immaterial. 
Haley  V.  Miller,  193  Ala.  483,  es  So.  564. 

Rejection  Held  Hannless.— Evidence 
offered  by  plainlifis  in  ejectment  of  acts 
o(  ownership  of  persons  from  whom  they 
asserted  no  title,  does  not  benefit  them, 
and  its  rejection  works  no  injury.  Stew- 
art Bros.  V.   Ransom   (Ala,),   T«   So.   70. 

Admission  Held  Reveruble  Error. — In 
ejectment,  admitting  testimony  by  plain- 
tifTs  brother  and  sister  that  they  claim  no 
interest  in  the  property  is  reversible 
error.  Snow  ».  Bray  (Ala.),  73  So.  542. 
S  67  (S)  Grant,  Conveyance,  or  Deed. 

In  General.— Jeffreys  v.  Jeffreys,  183 
Ala.  617,  62  So.  797;  Ashford  v.  McKee,  183 
Ala.  680,  68  So.  879.  See  the  title  EJECT- 
MENT, §  67     (2),  vol.  5,  p.  301. 

Deeds  in  General. — In  ejectment  a 
deed  describing  a  large  body  of  land  in 
such  a  way  that  any  uncertainty  in  the  de- 
scription was  capable  of  being  made  cer- 
tain ity  monuments  designated  therein 
was  admissible.  Mulder  v.  Stokes,  184 
Ala.  195,  83  So.  563. 

Wberc  the  cross-examination  of  de- 
fendant in  ejectment,  who  had  filed  a  dis- 


claimer with  suggestion  that  the  issue  was 

disputed  boundary  line,  showed  that  he 
bought  the  land  from  a  third  person, 
there  was  no  error  in  subsequently  ad- 
mitting the  deed  from  the  third  person. 
Oliver  V.  Oliver,  187  Ala.  3*0,  65  So.  373. 

In  ejectment  raising  the  question  of 
boundary  where  there  was  no  evidence 
amounting  m  law  to  adverse  possession 
by  the  predecessors  in  title  of  defendant 
se  own  title  was  obtained  in  1S06,  de- 
fendants  deed  which  only  showed  that 
the  boundary  was  certain  land  which  un- 
questionably belonged  to  plaintiff  held 
properly  excluded.  Jones  r.  Wild,  186 
Ala.  540,  05  So.  349. 

Commissioner's  Deed,— In  statutory 
ejectment,  that  lands  are  embraced  in  pe- 
tition for  sale  for'  division  between  joint 
ners,  and  ii.  report  of  sale  by  com- 
sioner,  in  absence  of  order  ol  sale  and 
order  of  confiimation,  does  not  authorize 
introduction  of  commissioner's  deed  to 
plaintiff  in  evidence  over  due  objection. 
Pettit  V.  Gibson  (Ala.),  77  So.  703. 

Conveyance  Establishing  Common 
Source.— A  defendant  in  ejectment  may, 
!o  show  that  he  and  plaintiff  claimed 
hroiigh  a  common  source,  introduce  in 
evidence  conveyances  under  which  plain- 
tiff claims.  establishinR  the  common 
source.  Birmingham  Fuel  Co.  v.  Boshell, 
Boshell,  190  Ala.  597,  67  So,  403. 

Where  defendant  in  ejectment  denies 
that  he  claims  from  the  common  source, 
plaintiff  may  show  th*t  he  dots  so  claim 
by  intrjd'.icir'?  i'l  evidence  deeds  connect- 
ing him  with  the  conmion  source,  though 
the  evidence  rrovet  that  defendant's  title 
is  worthless.  Birmingham  Fuel  Co.  v. 
Boshell.  190  Ala.  597,  67  So.  403. 
§  67  (fi)  Uortgage. 

In  ejectment  a  irortiJafeC  given  by  the 
f^iantee  of  a  pateuiee  to  the  guardian  of 
defendant's  ancestor  in  title  was  admis- 
sible, where  a  defc  from  the  grantee  of 
the  patentee  recitet^  the  giving  of  a  mort- 
gage to  such  guardian.  Lyon  Co.  v.  Crane 
(Ala.).  75  So.  366. 
§  «7  («)  Fraudulent  Conveyances. 

In  ejectment  between  grantees  and  the 
grantor's  wife,  who  claimed  under  her 
homestead  rights,  evidence  that  deed  was 
executed    to    hinder,    delay,    or    defraud 
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grantor's    creditors    is   immaterial.      Love 

V.  Lee  (Ala.).  ^5  So.  24. 

S  89.  Weight  sod  Snfficiencr  of  Evidence. 

§  7S. Title  and  Right  to  PoMcaaion. 

§  78  (1>  Iti  Getieral. 

In  Qeneral-^Ashford  v.  McKee,  183 
Ala.  «20,  62  So.  876.  See  the  title  EJECT- 
MENT, -5  73  (1).  \oL  5,  p.  304. 

Prima  Fade  Case.— Where  plaintiff  in 
ejectment  shows  possession  of  his  gran- 
tors, and  deeds  from  them  to  him  con- 
veying the  strip  in  dispute,  he  makes  out 
a  prima  facie  case  against  any  one  not 
showing  superior  title.  Kilpa  trick  v. 
Trotter,  185  Ala.  546,  64  So.  588. 

A  defendant  suing  in  ejectment  makes 
out  a  prima  facie  case  by  showing  that 
her  husband  was  grantee  of  a  granior  in 
possession  of  the  land  under  claim  of 
ownership,  and  the  husband's  possession 
until  his  death  and  conveyance  to  the 
widow  by  the  husband's  heirs.  Tidwell 
V.  McOuskey,  IDl  AU.  38,  67  So.  S73. 

A  person's  possession  of  land  under  a 
bona  fide  claim  of  ownership  at  his  death 
is  prima  facie  proof  of  title  to  such  land 
and  presumptively  vests  the  legal  title 
in  his  heirs.  Ferryman  v.  Wright,  180 
Ala.  351,  06  So.  S48, 

In  statutory  ejectment  evidence  as  to 
prior  actual  pos^ssion  by  plaintiff  held 
insufficient  to  make  prima  facie  case. 
West  V.  Chandler  (Ala.).  77  So.  674. 

In  suit  in  nature  of  ejectment,  evidence 
of  title  held  sufficient  to  establish  prima 
facie  right  of  recovery  in  plaintiff.  As- 
hurst  V.  Arnold-IIenegar-Doyle  Co. 
(Ala.),  78  So.  ?S6. 

Proof  of  Prior  Constructive  PoHCi- 
■ion  —  Statutory  Provialona.  —  The  rule 
that  proof  of  prior  constructive  posses- 
sion authorizes  recovery  in  statutory 
ejectment  when  supported  by  the  par- 
amount legal  title  was  not  changed  by 
the  broadening  of  the  form  of  the  com- 
plaint effected  by  C<1<1«  18»6,  S  1530.  to 
permit  an  allegation  either  of  prior  pos- 
session or  of  legal  title.  Veitch  v.  Hard 
(Ala.),  75  So.  405. 
9  71  (3)  Descent  or  Devise. 

Where   plainliff  in  statutory  ejectment 
showed  he  was  one  of  the  heirs  at  lai 
his  parents,  and  had  been  excluded  from 


T  §§67  (6)-KI 

the  common  inheritance  by  his  defendaot 
brother,  he  made  a  prima  facie  shnwing 
of  his  tenancy  in  common,  throwing  tlie 
burden  on  defendant  to  bring  toward  evi- 
dence of  a  conveyance  to  him  to  justify 

;h  exclusion.  McClecry  f.  McCleerj 
(Ala.),  75  So.  316. 

Where  plaintiff  in  ejectment  claimed 
title  through  a  widow,  alleged  to  have 
acquired  title  under  the  homestead  laws 
the  death  of  her  husband,  defendant's 
evidence  that  the  husband  bequeathed  the 
land  to  those  under  whom  defendant 
claimed,  and  that  the  widow  never  dis- 
sented therefrom  or  disputed  the  title  of 
the  devisees,  but  treated  them  as  the 
ers  of  the  fee  pursuant  to  the  will, 
showed  title  in  defendant.  Wylie  v. 
Flowers,  191  Ala.  36,  67  So.  980. 
9  73.  — ^  Pouesaion  and  Ouster. 

In  ejectment,  evidence  held  insufficient 
to  show  that  plaintiff's  grantors  had  ever 
had   possession.      Hicks   v.    Burgess,  1S5 

Ala.  584.  64  So.  290. 

IV.   TRIAL,   JUDGMENT,   ENFORCE- 
MENT OF  JUDGMENT,  AND  SB- 
VIEW. 

g  80.  Direction  of  Verdict 

When  Proper. — In  ejectment  an  afir- 
mative  chaige  for  defendant  was  war- 
ranted where  evidence  showed  that  plain- 
tiff had  no  right  or  title  superior  to  that 
shown  through  regular  course  to  be  in  de- 
fendant Rosebrook  v.  Martin  (Ala.)  7t 
So.  950. 

Where  defendant  in  ejectment  offers 
no  evidence,  and  plaintiffs  show  that  the 
person  under  whom  they  claimed  as  heirs 
was  in  possession  under  a  bona  fide  claim 
of  ownership  at  his  death,  affirmative  in- 
structions should  have  been  given  for 
plaintiffs.     Ferryman  v.  Wright.  189  Ala. 

351,  68   So.   648. 

Wheti  Iti^roper.— Where  evidence  in 
ejectment  does  not  clearly  show  that  part 
of  a  lot  was  included  in  the  description 
in  the  complaint,  or  was  held  by  defen- 
dants, general  affirmative  charge  for  plain- 
tiffs was  error.  Reynolds  v.  Trawiek 
(Ala,),  78  So.  827. 

In  ejectment  by  several  plaintiffs  who 
claimed  as  children  of  life  tenant  and  ai 
remaindermen,  when  there  was  evidence 
that  one  of  them  was  not  the  life  tenant'e 
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child,  it  was  error  to  give  general  affir- 
mative charge,  since  all  the  plaintiffs  in 
ejectment  must  recover.  Reynolds  v, 
Trawick  (Ala.),  78  So.  837. 

Same— Conflicting  Evidence.  —  Where 
the  evidence  was  cnnRicting  as  to  the 
possession  of  the  land  in  dispute,  the 
general  affirmative  charge  was  properly 
refused.     Mulder  v.  Stokes,  1B4  Ala.  IBS, 

ea  So.  563. 

Where  the  evidence  was  in  dispute  as 
to  whether  the  deed  under  which  plain- 
tiff claimed  was  ever  delivered,  it  was 
error  ix>  give  the  afnrmative  chatge  for 
plaintiff:  but  the  case  was  for  the  jury. 
Justice  ,-'.   Hopkins,  18S  Ala.   S53,  64  So. 

S55. 

Description     in     Complaint     of     Land 
Other  than  Claimed.— Hunnicutt  v.  Head. 
ITB   Ala.    567,  60    So.    asi.  See    the    title 
EJECTMENT,  %  80,  vol.  5,  p.  30B, 
§  81.  Instructions. 

Adverse  Possession. — Where,  in  statu- 
tory ejectment,  defendant  relied  on  ad- 
verse ^possession  of  ten  years  under  color 
o(  title,  a  requested  charge  which  did  not 
hypothesize  adverse  possession  by  defend- 
ant at  the  time  of  the  execution  of  a. 
mortgage  relied  on  by  plaintiff  was  prop- 
erly refused.  Ballard  v.  Bank.  187  Ala. 
335,  65  So.  356. 

Color  of  Title,^ — In  ejectment,  where 
plait.tifl  without  paper  lille  attempted  un- 
successfully to  show  title  by  adverse  pos- 
session, defendant  was  entitled  to  the 
general  charge  covering  so  much  of  the 
land  as  his  prior  color  of  title  and  posses- 
sion related  to.  Warter.  v.  Weathcrford, 
191  Ala.  31.  67  So.  667.     ' 

Usputed  Boundaries. — In  ejectment 
where  the  rights  of  the  parties  depended 
on  the  location  of  the  line  between  their 
coterminous  properties,  it  was  not  error 
to  charge  the  jury  to  find  for  defendant  if 
they  found  the  boundary  to  be  as  claimed 
by  him,  although  there  was  formal 
suggestion  of  a  disputed  boundary  line 
under  the  provisions  of  Code  1907,  |  3843. 
Martin  v.  Howard,  l*)3  Ala.  477,  ii8  So. 
flS2. 

Instruction  Properly  KeftiBed.  —  In 
ejectment,  a  request  to  charge  that,  if  de- 
fendant's grantor  was  not  in  aciual  pos- 
session when  he  deeded  Ihc  land  to  de- 
fendant, the  jury  should  tin'l  for  plaintiff 


was  properly  refused,  since  defendant's 
grantor  on  the  day  he  made  such  deed 
may  not  have  been  in  possession,  and 
yet  defendant  on  the  next  day,  the  land 
being  vacant,  may  have  entered  and  taken 
possession  as  a  purchaser,  in  which 
event  the  fact  that  his  grantor  was  not  in 
possession  would  be  immaterial.  Riley 
V.  Fletcher,  185  Ala.  570,  64  So.  85, 

Misleading  Instructions — Burden  of 
Proofv~In  ejectment  agr.inst  a  person 
who,  plaintiffs  claimed,  held  under  a  deed 
from  the  husband  of  their  ancestor  made 
after  her  death,  where  there  was  evidence 
fending  to  show  that  she  was  in  posses- 
sion under  color  of  title  at  the  time  of 
her  death,  an  instruction  that  the  burden 
was  on  plaintiffs  to  prove  that  their  an- 
cestor held  the  legal  title,  and  that  cer- 
tain deeds  to  her  did  not  prove  that  she 
had  such  legal  title,  should  have  been  re- 
fused as  misleading,  since  her  possession 
under  color  of  title  was  sufficient  to  en- 
able her  to  recover  against  one  not 
showing  a  superior  title,  and  to  en- 
able her  husband  to  take  a  life  interest 
in  the  land,  and  the  deeds  in  connection 
with  such  possession  showed  such  a  title. 
Vidmer  v.  Lloyd,  184  Ala.  153,  63  So.  943. 

Itutructions  Improperly  Refused. — In 
ejectment,  instniction  that,  it  defendant 
entered  and  claimed  under  deeds  from  the 
husband  of  plaintifTs  ancestor,  who  had 
no  rights  except  through  his  wife,  he  was 
estopped  to  deny  such  ancestor's  title 
held  improperly  refused.  Vidmer  v. 
\AoyA.  184  Ala.  153,  63  So.  943. 

Same — Application  to  Evidence. — In 
ejectment  against  a  person  claiming  un- 
der an  alleged  deed  from  plaintiff,  where 
there  was  evidence  tending  to  show  that 
plaintiff's  consent  to  the  execution  of  a 
deed  to  defendant,  instead  of  a  will  in  his 
favor,  was  induced  by  fraudulent  misrep-. 
resentalions.  and,  under  the  evidence,  the 
perfection  and  effectuation  of  this  change 
was,  if  affected  with  fraud,  a  necessary  re- 
sult of  a  wrong  caused  by  the  concurrence 
of  misconduct  of  defendant  and  the  jus- 
tice of  the  peace  who  took  plaintifTs  ac- 
knowledge of  the  deed,  it  being  asserted 
by  ptainiitT  that  she  neither  signed  nor 
authorized  the  signing  of  the  deed,  in- 
structions that  the  justice's  certificate,  in 
the  absence  of  proof  of  fraud,  was  siiffi- 
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cient  proof  of  the  voluntary  execution  of 
the  deed  and  raised  a  presiimption  of  its 
validity,  it  could  only  be  impeached  by 
proof  of  a  fraudulent  combination  be- 
tween defendant  and  the  justice,  and  that 
it  raised  a  presumption  ol  validity  which 
could  only  be  rebutted  by  clear  proof  of 
fraud,  duress,  or  imposition  practiced  on 
plaintiff,  in  which  the  justice  and  defend- 
ant participated,  were  erroneously  re- 
fused.   Biillcr  V.  Hill,  100  Ala.  37*1,  67  So. 

2B0. 

Where  there  was  evidence  that  defend- 
ant claimed  under  deeds  from  the  hus- 
band of  plaintiff's  ancestor,  an  instruc- 
tion to  find  for  plaintiffs  if  the  parties 
claimed  from  a  common  source,  if  plain- 
tiffs acquired  title  by  dr^scent  and  devise, 
and  if  defendant  purchased  from  such 
husband,  held  improperly  reiiised.  Vid- 
mer  v.  Lloyd,  184  Ala,  153,  63  So,  943. 
§  H.  Verdict  and  Findings. 
§  B3    (1)    RequisitM    and    Sufficiency    in 

Where  the  complaint  in  ejectment  and 
the  disclaimer  defined  properly  the  land  in 
controversy,  a  verdict  responding  to  that 
issue  is  certain  and  dchnite.  Martin  v. 
Howard,  193  Ma.  47T.  68  So.  982. 
§  8S  (8)  Designation  or  Detcription  of 
Property. 

In  General.— Rowe  v.  Goetchius,  180 
Ala.  381,  61  So.  330.  Sec  the  title  EJECT- 
MENT, §  B2    (3),  vol,   5,  p,   311. 

Verdict  in  ejectment,  describing  bound- 
ary as  commencing  at  stake  set  by  a  cer- 
tain man,  can  not  be  said  to  be  so  un- 
serviceable as  to  effect  an  otherwise  suffi- 
cient verdict.  Pennington  v.  Mixon 
(Ala.),  74  So.  238, 

Verdict     Held     Inaufificient.— Rowe     v. 
Goetchius,  IBO  Ala.  381,  61  So.  330.     See 
the  title  EJECTMENT,  g  82  (3),  vol.  9. 
p.   312. 
§  S2  <B)  Responsiveness  to  Issues. 

Verdict  in  ejectment,  allowing  recovery 
of  certain  lands,  held  not  to  define  the 
boundary  line,  which  was  the  sole  issue  in- 
volved, defendant  having  disclaimed  pos- 
session and  suggested  a  boundary  dis- 
pute as  permitted  by  Code  1907,  g  3343. 
Pennington  v.  Mixon  (Ala.),  T4  So.  238. 

A  verdict  in  ejectment  on  the  statutory 
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suggestion  of  disputed  boundary  which 
merely  designates  a  named  surveyor's 
line  as  the  true  'boundary  does  not  suffi- 
ciently respond  to  the  issue;  but  a  verdict 
which  also  finds  for  defendant  on  his  dis- 
claimer supports  a  judgment  in  his  favor 
in  the  absence  of  any  objection  by  plain- 
tiflt.  Oliver  V.  Oliver,  187  Ala.  340,  U 
So.  373. 

§  n.  Judgtaent. 

§  84.  Form  and  Requisites  in  Gen- 
eral. 

Description  of  Property  Held  InsnfE- 
cient. — While  in  ejectment  involving  i 
disputed  boundary  a  verdict  designating 
the  true  'boundary  line  by  the  name  of 
the  surveyor  does  not  respond  lo  the  is- 
sue, where  in  ejectment  to  recover  land 
described  as  the  S.  W.  54  of  the  S.  W.  M 
of  a  government  section,  defendant 
pleaded  not  guilty  as  to  the  land  lying 
west  of  a  line  claimed  by  him  to  be  the 
true  line,  and  the  verdict  found  for  plain- 
tiff for  "all  of  the  land  sued  for.  (o  wit, 
S.  W,  %  of  S.  W.  >4,"  and  further  found 
that  the  C.  and  C.  survey  was  the  true 
line,  a  judgment  that  plaintiffs  recover 
the  S.  W,  'A  of  the  S.  W.  Ji  was  not  er- 
roneous, though  that  part  of  the  judg- 
ment declaring  the  C.  &  C.  line  lo  be  the 
true  line  was  indefinite  and  afforded  no 
sulficient  guide  to  the  sheriff  in  the  prem- 
ises. Smith  r,  Bachus,  199  Ala.  9,  70  So. 
S61, 

In  an  ejectment  for  80  acres  of  land 
described  in  §  12,  there  was  a  verdict  for 
the  plaintiff  "for  the  land  sued  tor,  to- 
wit,"  and  then  specifically  describing  land 
in  other  sections,  and  a  judgment  follow- 
ing the  verdict,  for  the  land  sued  for. 
Held,  that  although  a  verdict  merely  for 
the  land  sued  for,  or  as  described  in  the 
complaint,  and  a  judgment  containing  a 
similar  recital,  would  be  upheld  by  ref- 
erence to  the  complaint,  the  phrase  "to- 
wit"  generally  means  to  particulariie 
what  is  too  general  in  the  preceding  sent- 
ence, and  to  render  clear  and  of  certain 
application  what  might  otherwise  be 
doubtful  or  obscure,  to  call  attention  to 
more  particular  specification  of  what  hat 
preceded,  so  that  the  verdict  was  a  find- 
ing   for    the    land    specifically    described 
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therein  and  not  for  that  described  in 
complaint,  and  a  judgment  following  the 
verdict  was  without  support  in  the  c 
plaint  and   invalid.     Spears  v.  Wise, 
Ala.  3*6,  8S  So.  786. 

Detcription  Held  Sufficient.— Judgment 
in  statutory  ejectment,  which  referred  to 
a  count  of  the  complaint,  and  specihcallji 
described  the  property  as  set  forth  in  such 
count,  which  count  sought  recovery  tor 
"part  of  lots  known  as  lots  1  and  1 
block  B,  in  the  town  of  Mountainboro, 
which  lies  south  of  the  line  between  the 
N.  W.  M  of  the  S.  E.  ^  of  I  20,  township 
10,  range  S  east,  and  the  S.  W.  %  of  the 
S.  E.  J4  of  g  80,  township  10  range  5 
east,"  was  not  insufficient  in  its  descrip- 
tion of  the  land.  Thrasher  v.  Royster 
(Ala.),  78  So.  223. 

§  M. Operation  and  Effect. 

At  Common   Law.— Hate   v.    Chandler, 
180  Ala.    391,  61    So,   885.     See   the   title 
EJECTMENT,  %  86,  vol.  5,  p.  314. 
S  67.  Sxecntion  and  Enforcement  of  Judg- 

5  M. In  General. 

Injunction  to  Restrain.  —  Johnson  v. 
Johnson,  182  Ala.  376.  62  So.  706,  See 
the  title    EJECTMENT,  |  B8,  vol.  5.  p. 

31S. 

%  n.  Costa. 

Where  defendant  in  ejectment  in  which 


there  was  no  controversy  as  to  the  min- 
erals apart  from  the  surface  amended  his 
disclaimer  at  the  trial  so  as  to  include 
the  minerals  under  the  surface  claimed  by 
him  because  such  minerals  were  reserved 
by  his  grantor,  plaintiff  is  not  entitled  to 
judgment  for  costs,  where  the  delay  in 
making  the  amendment  did  .not  result  in 
any  additional  costs.  Martin  v.  Howarilj 
193  Ala.  477,  68  So.  882. 

The  only  effect  of  successfully  contest- 
ing a  disclaimer  in  ejectment  is  to  impose 
costs  and  damages  on  the  vnsuccesaful 
disclaimant.  Wade  v.  Gilmer,  186  Ala. 
524,  64  So.  611. 

V.  DAUAQBS,     MESNE     PROFITS, 
IMPROVEMENTS,    AND    TAXES. 

§  M^.  Evidence  as  to  Damages,  Rents 

or  Profits. 

Rental  Value. — In  ejectment  jury  could 
look  to  proof  as  Xt>  character  and  value 
of  the  land  as  an  aid  in  determining  its 
rental  value,  as  to  which  there  was  di- 
rect evidence  also.  Landers  v.  Hayes, 
106  Ala.  533,  ^^  So.  106. 
S  100.  Set'OS  of  Improvements  or  Taxes 
■fainst  Damagea  or  Mesne  Profits. 

Statutory  Suggestion  Necessar;  Pre- 
cedent to  Judgment  Ov«r. — Singleton  v. 
Jackson,  177  Ala.  133,  59  So.  4S.  See  the 
title  EJECTMENT,  %  100.  vol.  5,  p.  328. 
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ELECTION  OF  REMEDIES. 

§     I.  Nature  and  Grounds  in  General. 

§  2,  Inconsistency  of  Alternative  Remedies. 

§  4.  Necessity  for  Election. 

§  11.  Operation  and  Effect. 

Cross  References. 
See  the  title  ELECTION  OF  REMEDIES,  vol.  5,  p.  32S, 

Riven. 


referftices  there 


S   1,  Nature  and  Groimda  in  General. 

Application  of  Principle — Two  Incon- 
■ibtent  Remediel, — To  make  a  case  for 
the  appUcalion  of  the  principle  by  which 
a  party  concludes  hiioself  ^by  an  election 
between  remedies,  he  must  have  actually 
at  command  two  ineonaistent  remedies. 
Todd  V.  Interstate  M«rtg.,  etc.,  Co., 
196  Ala.  169,  71  So.  661. 
I  %.  Inconswteocy  of  Alternative  Rem* 
edica. 

Acts  Conttituting  Election— Right  to 
Attack.  —  In  an  action  by  a  creditor 
against  a  debtor,  whose  voluntary  con- 
veyance of  land  to  four  of  his  children 
for  life,  with  remainder  to  theii  chil- 
dren, was  void  as  to  the  creditor,  but 
valid  as  to  every  one  else,  J.,  one  of  the 
grantees,  executed  a  bond  which  the 
debtor  was  required  to  furnish  as  a  con- 
dition of  a  continuance.  Judgment  hav- 
ing been  recovered  after  the  debtor's 
death,  and  an  execution  returned  un- 
satisfied, the  creditor,  instead  ot  pro- 
ceeding in  equity  to  subject  the  land  to 
the  payment  of  the  judgment,  issued  ex- 
ecution against  the  obligors  on  the  bond, 
and  purchased  the  land  at  the  sale. 
Though  the  debtor  had  children  other 
than  the  grantees,  the  creditor  claimed 
through  J.  an  undivided  one-fourth  in- 
terest in  the  land.     Held,  that  the  cred- 


itor had  elected  not  to  avoid  the  debt- 
or's conveyance,  and  hence  acquired 
only  the  life  interest  of  J.,  as  she  conW 
not  claim  both  under  and  against  such 
conveyance.  McCurdy  v.  Kenan,  18S 
Ala.  183.  64  So.  578. 

Waiver  of  Mortgage  Lien— Ri|^  ia 
Detinue. — That  a  chattel  mortgagee  sued 
the  mortgagor  at  law  on  the  mortgage 
debt  and  levied  on  his  interest  in  the 
property  but  without  satisfaction  of  the 
debt,  held  not  a  waiver  of  the  mortgage 
lien,  nor  a  defense  to  the  mortgagee's  right 
to  recover  the  property  in  detinue.  Lo- 
gan V.  Smith  Bros.  &  Co.,  9  Ala.  App. 
459,  63  So.  766,  certiorari  denied  in  Ex 
parte   Logan,   185   Ala.   SSfi,   64    So.  STO. 

§  1.  Neceatity  for  Election. 

Actions  Arlting  from  Breach  of  Con- 
tract.— When  party  repudiates  a  eon- 
tract,  injured  party  may  elect  to  pursne 
one  of  the  several  remedies ;  but,  ■* 
these  remedies  carry  a  different  measure 
ot  relief,  they  can  not  be  concurrently 
pursued.  Mutual  Loan  Soc.  v.  Stowe 
(Ala.  App.),  73  So.  202. 
9  11.  Operation  and  Effect. 

Election  Irrevocable.  —  Election  made 
between  inconsistent  rights  can  not  be 
revoked.  Alexander  v.  Mobile  Auto  Co. 
(Ala.),  76  So.  M4. 
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ELECTIONS. 

nL  Bection  Districts  or  Precincts  and  Officers. 

§  16.  Effects  in  Appointment,  Ineligibility,  or  Disqualification  of  Of- 
ficers. 
IV.  QaaliflcatioD  of  Vt^ten. 

§  24.  Payment  of  Taxes. 
V.  Begistrstion  of  Voters. 

§  28.  Necessity  of  Registration. 

§  31>4.  Time  for  Registration. 

§  33j/i.  Conclusiveness  and  Effect  in  General. 

§  33Ha.  Right  to  Vote  of  Persons  Not  Registered. 
IX.  OontestB. 

§  61.  Nature  and  Form  of  Remedy. 

§  62.  Constitutional  and  Statutory  Provisions.  • 

§  63.  Grounds. 

§  65.  Persons  Entitled  to  Bring  Proceedings. 

§  66.  Jurisdiction. 

§  74.  Evidence. 

§  74 J^.  Presumptions  and  Burden  of  Proof  in  General. 

§  75.  Admissibility  in  General. 

§  76.  Weight  afld  Sufficiency. 

§  78.  Scope  of  Inquiry  and  Powers  of  Court  or  Board. 

§  79J4.  Re-Examination  of  Ballots  and  Recount. 

§  81.  Review. 

Cross  References. 

Sec  the  title  ELECTIONS,  vol.  9,  p.  334.  and  references  there  given. 

As  to  amendment  setting  up  new  grounds  oi  contest  to  petition  in  a  stock  law 
flection  contest,  see  ante,  ANIMALS.  As  to  reviewability  on  mandamus  of  deci- 
sion of  governor  or  petition  for  election  for  removal  of  county  seat,  see  post,  MAN- 
DAMUS. 


nL      ELECTION      DISTRICTS      OR 
PRECINCTS  AND  OFFICERS. 

§  16.  Defects  in  Appointment,  Ineligibil- 
ity, or  Dltqualifiution  of  Officers. 
The  incompetency  of  a  clerk  and  an 
inspector  officiating  at  an  election  is  not 
a  ground  for  contesting  the  election, 
where  it  does  not  affect  the  result.  State 
V.  Thomas,  181  Ala.  66S,  63  So.  S04.  See 
the  title  ELECTIONS,  !  16,  vol.  9,  p. 
337. 

IV.  QUALIFICATION    OP    VOTERS. 
S  M.  Payment  of  Tue*. 

Registration— Estoppel    from    Claiming; 
PoU  Tax  Exemption. — The  acceptance  of 


a  voter  by  the  registrars  as  one  quali- 
fied for  registration  is  an  ascertainment 
that  he  is  31  years  of  age,  and,  although 
he  had  not  reached  his  majority  at  the 
time  of  registration,  yet  if  he  votes  he 
is  estopped  from  claiming  exemption  for 
payment  of  poll  taxes.  Shepherd  v.  Sar- 
tain,  las  Ala.  439.  64  So.  57. 

Same— Refusal  to  Accept— Excuses  for 
Nonpayments— The  refusal  of  the  collect- 
or to  accept  payment  of  a  poll  tax  when 
tendered  does  not  excuse  nonpayment: 
the  voter  being  'bound,  if  necessary  to 
protect  his  legal  rights,  by  coercive  le- 
gal process.  Shepherd  v.  Sartain,  186 
Ala.   439.   64   So.   97. 

Poll  Taxes— Absence  from  State.— The 
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poll  tax  levied  upon  male  inhabitants  of 
the  stale  by  Const.  1901,  S  194,  and  Code 
IMT,  S  201*,  does  not  cease  upon  a  tem- 
porary absence  from  the  state,  and  hence 
a  voter  subject  to  payment  of  the  pail 
tax.  who  leaves  the  state  for  any  length 
of  time  without  acquiring  a  legal  resi- 
dence in  a  foreign  state,  must  pay  poll 
taxes  accruing  during  the  period  of  his 
absence  as  a  prerequisite  to  legally  vot- 
ing. Shepherd  v.  Sartain,  185  Ala.  43», 
8«   So.   57. 

Same— Place  of  PXTinent — In  view  gf 
Const.  1901,  §  259,  and  Code  ie07,  S  17^9, 
providing  that  all  poll  taxes  shall  be  ap- 
plied to  the  support  of  the  public  schools 
in  the  counties  where  collected,  a  poll  tax 
must  be  paid  in  (he  county  in  which  the 
voter  legally  resides  at  the  time  it  is  due. 
Shepherd  v.  Sartain,  185  Ala.  439,  64 
So.  S7, 

Same— Pajrment  by  Anotiier.  —  Evi- 
dence that  a  voter  sent  the  amount  of 
his  poll  tax  to  be  paid  by  another  is  no 
evidence  of  payment.  Shepherd  v.  Sar- 
tain, 185  Ala.  439.  fl4  So.  57. 

Same— What  Voters  Must  Show  under 
Code  IWr.  §  MMl.— Under  Code  KOT,  g 
2061,  subd.  6,  exempting  from  poll  tax 
all  persons  permanently  disabled  whose 
taxable  property  does  not  exceed  $500, 
the  voter  exhibiting  the  disability  must 
show  that  the  disability  began  before 
the  tax  became  due  and  that  his  taxable 
property  did  not  exceed  $500  at  that 
time.  Shepherd  v.  Sartain.  185  Ala.  439, 
64  So.  57. 

Sanc^Exciue  for  Nonpaynent.— The 
failure  of  a  voter  to  pay  a  poll  tax  is  not 
excused  by  reason  of  the  collector's  ad- 
vice or  any  one's  advice  that  such  tax  is 
not  due.  Shepherd  v.  Sartain,  185  Ala. 
439,  64   So.   S7, 

V.  REGISTRATION  OP  VOTERS. 
§  SB.  NeceMity  of  Registration. 

Change  of  Residence  from  One  County 
to  Another.--Under  Const.  1901,  g  187, 
providing  that  the  board  of  registrars  in 
each  county  shall  file  a  complete  list  of 
all  persons  registered,  and  Code  1907,  §| 
316,  and  330,  respectively,  declaring  that 
no  person  registered  as  an  elector  shall 
again  be  required  to  register  unless  his 
place   of  residence   is  changed,  and   that 
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any  elector  who  has  changed  his  pUcc  of 
residence  shall  be  registered  on  appli- 
cation on  production  of  his  certificate,  a 
registered  voter,  who  changes  his  Icfil 
residence  from  one  county  to  another, 
must  register  in  the  county  of  his  nev 
residence  in  order  to  entitle  him  to  vott 
therein.  Shepherd  v.  Sartain,  185  Ala. 
439,  64  So.  57. 

Return  from  Foreign  Residence  Mew 
QualificatiOM  Necemry. — When  a  reg- 
istered voter,  who  abandoned  his  resi- 
dence in  the  state  and  acquired  a  legal 
residence  in  a  foreign  state,  returns,  he 
can  not  again  vote  in  the  state  until  he 
has  qualified  by  a  new  period  of  resi- 
dence and  a  new  registration  »3  pre- 
scribed by  law  for  an  original  regisira- 
tion.  Shepherd  v.  Sartain,  185  Ala.  43S, 
64  So.  57. 
§  Sl^.  Time  for  Registration. 

Under  Registration  Law  (Acts  1911.  p- 
244.  I  15).  a  qualified  citizen  can  be  reg- 
istered as  a  voter  between  November 
I5th  and  January  5th,  and  registration 
after  January  5th  is  forbidden.  State  v. 
Herring,  196  Ala.  45S,  71  So.  679;  State 
V.  Davison,  196  Ala.  4S3,  71  So.  678. 
S  SS^.  ConchuiveneSB  and  EBect  in  Cen- 
ersl. 
The  registration  hooks  and  lists  pre- 
pared and  kept  by  the  county  board  of 
registrars  are  conculsive  as  to  the  fact 
of  the  registration  of  those  voters  whose 
names  affirmatively  appear.  Shepherd  v. 
Sartain,  185  Ala.  439,  64  So.  57. 
g  3^4*.  Right  to  Vote  of  Penoo*  Not 
Registered. 
The  registration  books  and  lists  are 
conclusive  that  voters,  whose  names  do 
not  appear  thereon,  are  not  registered 
voters  and  not  entitled  to  vote  unleii 
their  registration  is  evidenced  by  certifi- 
cate issued  as  .provided  by  law.  Shep- 
herd V.  Sartain.  185  Ala.  439.  64  So.  57. 

IX.  CONTESTS. 
§  «1.  Nature  and  Form  of  Remedy.  - 

Wholly    Statutory.— Scheuing  v.  SUtt, 
177   Ala.   163,    SO    So.   160.     See   the  title 
ELECTIONS,  I  81,  vol.  5,  p.  160. 
§  «>.   Constitutional  and   SUtotoir  Pro- 
Laws  1911,  p.  195.  amending  Code  iW, 
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S  470,  SO  as  to  give  the  circuit  court  ju- 
risdiction over  an  election  contest  as  tc 
the  office  of  sheriff,  and  repealing  con 
flicting  laws  and  going  into  effect  imme- 
diately, enacted  pending  a  sheriff  elec- 
tion contest  before  the  judge  of  pro- 
bale  as  authorized  by  Code  ISOT,  g  4T1, 
terminates  the  contest,  notwithstanding 
Const.  1901,  §  9S,  providing  that.  . 
suit  has  been  commenced  on  any  "c 
of  action,"  the  legislature  may  not 
away  «uch  cause  of  action  or  destroy  any 
existing  defense,  since  a  "cause  of  a' 
tion"  comes  into  existence  when  thei 
is  an  invasion  of  a  legal  right  without 
justification  or  sufficient  excuse,  v 
an  "action"  is  a  means  of  redress  of  the 
legal    wrong     described     by     the     words 
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tion"  within  the  constitution  compre- 
hends only  causes  of  action  arising  oui 
of  the  violation  of  vested  rights,  and 
does  not  include  the  right  to  a  public  of- 
fice; a  "public  office"  being  a  personal 
public  trust  created  for  the  benefit  of  the 
state  without  any  element  of  property. 
Scheuing  v.    State,    177   Ala.    162,   S9    So. 

160. 

9  es.  Grounds. 

Acts  1911.  p.  348,  §  18,  provides  that 
it  shall  be  unlawful  for  any  candidate 
tor  office  in  a  city  governed  by  commis- 
sioners under  the  act  to  give  or  prom- 
ise to  any  person  any  office,  position,  em- 
ployment, or  lienefit  fos  influencing  or  ob- 
taining political  support  or  for  any  candi- 
date to  furnish  hacks,  automobiles,  or  other 
vehicles  to  bring  voters  to  the  polls  on 
election  day,  and  that  any  violation  of 
the  act  shall  be  a  misdemeanor  ipunisha- 
ble  by  a  fine,  and  ^hall  be  ground  for 
lemoval  from  office.  Section  25,  p.  351, 
makes  it  unlawful  for  any  candidate  for 
commissioner  or  any  other  person  in  hij 
behalf  to  agree  to  hire  or  pay  any  per- 
son to  solicit  votes  at  the  polls -on  elec- 
tion day  or  to  solicit  votes  for  any  com- 
missioner, and  that  any  person  violating 
the  section  shall  be  guilty  of  a  misde- 
meanor and  punishable  by  a  fine,  and 
the  candidate  violating  the  section  shall 
be  disqualified  for  and  rendered  ineligi- 
ble for  the  office  sought.  Held,  that  vi- 
olation of  either  of  such  provisions  by 
a   candidate     for   the   office 


sioner  of  a  city  was  not  ground  for  ■ 
contest  to  the  benefit  of  the  opponent  of 
the  commissioner  elected  and  so  charged. 
Watters  V.  Lyons,  188  Ala.  52S,  98  So. 
436. 

§  66.  Penons  Entitled  to  Bring  Proceed- 
ings. 

Where  I  he  canvassing  toard  denied 
the  election  of  a  federal  office  holder  to 
a  slate  office,  the  coui^t  can  not,  as  a 
condition  precedent  to  considering  his 
contest,    require   him    to    file   a   declara- 

n   of  his    fiurpose  to   vacate    his    fed- 

il     office     if    successful.      Shepherd   v. 
Sartain,   188  Ala.  439,   64   So,  57. 
§  M.  Jurisdiction. 

Scheuing  v.  State,  177  Ala.  163,  58  So. 
160.     See    the   title    ELECTIONS,   f   68, 
vol.  5,  p.  346. 
§   74.  Evidence. 

5  t^- Presumptions  and  Borden  of 

Proof. 

Registration  Books  and  Listi.— The 
registration  books  and  lists  prepared 
and  kept  by  the  county  board  of  regis- 
trars are  presumptive  evidence  of  the 
qualifications  of  voters  whose  names  ap- 
pear thereon.  Shepherd  v.  SarUin,  18S 
Ala,  439,  64  So,  67. 

Change  of  Legal  Residence.— Where 
voter  moves  away  from  an  existing 
domicile  and  acquires  a  home  in  an- 
other place,  it  will  be  presumed  that  he 
has  changed  his  legal  residence.  Shep- 
herd V.  Sartain,  J85  Ala.  439,  64  So.  5T. 

InvaUdJQf  of  Vote.— The  burden  of 
showing  invalidity  of  a  vote  received  by 
the  election  managers  is  upon  him  who 
lis  it.     Shepherd  v.  Sartain,  185  Ala. 

439,  64    So.    57. 

Poll  Tax  Records — Presumption  of 
Tax  Payment— Where  the  general  tax 
record  showing  poll  tax  payments  kept 
by  tax  collectors  prior  to  the  enactment 
if  the  statute  requiring  separate  poll  tax 
records  does  not  affirmatively  show  that 
ter  has  paid  his  ;poU  tax,  it  will  be 
presumed  that  such  tax  has  not  been 
paid.  Shepherd  v.  Sartain,  185  Ala.  439, 
64  So.  57. 

Presumption    of    Age    from     Registra- 
tion. — Nothing  appearing  to  the  contrary, 
ill  be   presumed,   where   the   records 
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only  show  that  a  voter  registered  as  45 
years  of  age  in  a  stated  year,  that  he  be- 
came 45  at  the  earliest  day  consistent 
-  with  the  record  recitals,  as,  if  he  regis- 
tered as  45  in  July,  it  will  be  presumed 
that  he  reached  that  age  before  October 
of  the  previous  year.  Shepherd  v.  Sar- 
tain,  185  Ala.  439,  64  So.  57. 

Duplicated  Poll  Tax  —  Omitted  Pa]'- 
mtnt. — Where  the  records  show  the  pay- 
ment by  »  voter  of  his  poll  taxes  for  a 
series  of  years  with  a  single  exception 
and  also  the  payment  cf  two  taxes  for 
one  year,  it  will  be  presumed  that  one 
of  the  duplicated  payments  was  in- 
tended for  the  omitted  year,  and  it  will 
be  treated  as  paid.     Shepherd  v.  Sartain, 

IBS    Ala.    439,    64    So.    57. 

Registratioti — Pretomption  of  Age  of 
Voter. — Where  the  records  only  show 
that  a  voter  registered  as  31  in  a 
stated  year,  it  will  be  presumed  that  he 
came  of  age  and  registered  after  the  1st 
day  of  October  of  that  year  if  the  reg' 
istration  ibooks  are  judicially  known  to 
have  been  open  thereafter.  Shepherd  v. 
Sartain,   185  Ala.  439,  64  So.  57. 

Poll  Tu  Rfteipt  Stubs  Not  Showing 
Piyment— Where  poll  tax  receipt  stubs 
kept  by  the  tax  collectors  for  each  year, 
as  required  by  Code  1907,  §  2075,  are 
presumptive  evidence  of  the  facts  recited 
by  them,  and,  where  they  do  not  show 
that  a  voter  has  paid  his  poll  tax,  it  will 
be  presumed  that  such  lax  has  not  been 
paid  Shepherd  v.  Sartain,  185  Ala.  439, 
«4  So.  S7. 
%  75.  Admissibility  in  GeaeraL 

Where  in  a  stock  law  election  contest 
no  witness  claimed  his  privilege  to  refuse 
to  testify  as  to  how  he  voted,  held  error 
to  exclude  question  inquiring  of  witnesses 
whether  they  voted  for  or  against  the 
stock  law,  Dennis  v.  Chilton  County, 
192  Ala.  146,  66  So.  889. 
%  76.  Weight  and  Sufficiency. 

The  reception  of  a  vote  by  the  elec- 
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tion    managers    establishes     its     validity 
prima    facie.     Shepherd    v.    Sartain,   1S5^ 
Ala.   439,    S4    So.   57. 
Certificate     of      Probate     Judge. — The 

certificate  of  [he  probate  judge  as  to 
whether  the  registration  records  and  poll 
tax  records  show  registratLon  or  pay- 
ment of  poll  taxes  is  prima  facie  evi- 
dence. Shepherd  v.  Sartain,  185  Ala.  «», 
64   So.   57. 


S  79H-  Re-Bxataination  of   Ballots 

and  Recount. 

Under  Code  1907,  §  473,  providing  that 
in  all  election  co.itests  the  judge  or 
chancellor  may  examine  the  ballots 
so  far  as  he  deems  necessary,  rhc  trial 
judge  may  examine  the  ballots  before 
the  evidence  is  all  in,  and  without  wail- 
ing' for  evidence  of  the  legality  of  bal- 
lots shown  by  the  records  to  be  only 
prima  facie  illegal;  the  only  persons  pos- 
sibly injured  being  the  voters  whose 
right  to  secrecy  might  be  violated.  Shep- 
herd V.  Sartain,  185  Ala.  439,  64  So.  57. 

S   SI.    Review, 

Finding   on    Viva   Voce    Tsstimoay. — 

fn  an  election  contest  case,  a  finding  of 
the  trial  court  on  viva  voce  testimony 
will  not  be  disturbed  on  appeal  unless  so 
manifestly  against  the  weight  of  tho 
evidence  that  a  judge  at  nisi  prius  would 
set  aside  a  verdict'  of  the  jury  rendered 
on  the  same  testimony.  Shepherd  v, 
Sartain,  185  AU.  439,  64  So.  ST. 

Permanent  DiaabUit?— Abuse  of  Sta^ 
ute.^Thc  ascertainment  of  the  existence 
of  a  permanent  disability,  excusin-g  a 
voter  from  payment  of  poll  taxes,  is  a 
question  peculiarly  for  the  trial  court, 
and  its  conclusion  will  not  be  disturbed 
unless  it  appears  that  the  exemption 
statute  bas  been  abused.  Shepherd  v. 
Sartain.  1S5  Ala.  439.  64  So.  57. 
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ELECTRICITY. 

§     1.  Statutory  and  Municipal  Regulations. 
§     V/i.  Electric  Companies. 

§     IJ^a, Franchises  and  Privileges  in  General. 

§  3.  Supply  of  Electricity,  Power,  or  Light. 
§  4.  Injuries  Incident  to  Production  or  Use. 
§     6.  Care  Required  in  General, 

§  6  (1)  In  General. 

§  6  (2)  Dependent  on  Location  of  Wires. 

§    7.  Licensees  and  Trespassers. 

§     8,  Defects,  Acts,  or  Omissions  Causing  Injury. 

§  8  (1)  In  General.         • 

§  8  (2)   Insulation  of  Wires. 

§  8  (2>^)   Prevention  of  Contact  between  Different  Wires  or  Con- 
ductors. 

§  8  (3)  Inspection  and  Knowledge  of  Defects  or  Dangers. 
§  8  (4)   Proximate  Cause  of  Injury. 

§     9.  Companies  and  Persons  Liable. 

§  10.  Contributory  Negligence. 

§  10  (1)  In  General. 

§  10  (2)  Reliance  on  tare  of  Owner  of  Wire. 

§  10  (3)  Precautions  against  Injury. 
§  11.  Actions. 

§  11   (1)  Pleading.        ■ 

§  11   (2)   Presumptions  and  Burden  of  Proof. 

§  11    (3)  Admissibility  of  Evidence. 

§  11   {4'/i)  Questions  forjury — In  General. 

§  11   (4J^a)  Insulation  of  Wires. 

§  11   {4J^b)  Injuries  from  Broken  or  Sagging  Wires. 

§  11   (5)  Prevention  of  Contact  between  Different  Wires  or 

Conductors. 

§  11   (7)  Contributory  Negligence. 

§  11   (8)  Instructions  and  Verdict  and  Findings. 

Cross  References. 
See  the  title  ELECTRICITY,  vol.  5,  p.  354,  and  references  there  given. 
In  addition,  see  post,  TRIAL. 


S    1.    Statutorjr    and    Municipal    RcKula- 
tioiu. 
lonilatiar  of  Arc  Lights — A  muncipal- 

ity  may,  within  its  police  power,  enact 
ordinances  requiring  the  insulation  of  the 
metal  portion  of  arc  lights,  provided 
they  are  reasonable  regulations.  Briggs 
V.  Birmingham  R..  etc.,  Co,,  188  Ala. 
363,   68    So.   95. 

Ordinance     Requirins    Maintenance   of 
Guard  Wirca,— Birmingham   R.,   etc.,  Co. 


t'.  Cockrum,  179  Ala.  372,  60  So.  3(M, 
cited  in  notes  in  SS  L.  R.  A.,  N.  S.,  59T, 
605.     See  the  title  ELECTRICITY,  g  1, 

vol.    S,    p.    355. 

g   1%.  Electric   Companies. 


A  foreign  corporation  organized  to 
produce  and  supply  to  the  public  light, 
heat,    power,    and    any    other    thing    to 
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which  electricity  or  other  form  of  energy 
is  now,  or  may  hereafter  be  applied,  has 
authority  to  construct,  maintain,  and 
operate  utilities,  plants,  and  machinery 
to  generate  electricity  by  means  of  wa- 
ter power  artificially  created,  and  to 
transmit  electric  power  so  generated. 
Alabama  Interstate  Power  Co.  v.  Mt. 
Vernon-Woodberry  Cotton  Duck  Co., 
185  Ala,  632,  es  So.  287. 
g  8.  Supply  of  Electricity,  Power,  or 
Light 

Dutiea  and  Liabilities  Id  General. — 
It  is  the  duty  of  a  company  duly  char- 
tered to  furnish  eleclric  current  for  do- 
mestic consumption,  within  a  reasonable 
time  after  due  application  and  compli- 
ance with  its  reasonable  regulations,  to 
extend  its  lines  and  furnish  service,  fail- 
ing which  it  is  liable  to  the  applicant 
tor  proximate  pecuniary  loss.  Birming- 
ham R.,  etc.,  Co.  V.  Littleton  (Ala,),  77 
So.    565. 

Public  service  electric  corporations 
are  obliged  to  treat  all  members  of  the 
public  which  they  hold  themselves  out 
as  serving  fairly  and  without  discrimina- 
tion. Birmingham  R.,  etc.,  Co.  v.  Lit- 
tleton (Ala.),  77  So.  565. 

The  duty  of  a  public  service  electric 
corporation  to  serve  the  public  fairly 
and  without  discrimination  exists  inde 
pendent  of  statute,  Birmingham  R. 
etc.,  Co,  V.  Littleton  (Ala.),  77  So.  B85. 

The  duty  of  a  public  service  electrii 
corporation  to  serve  (airly  and  withou' 
discrimination  arises  independent  of  con 
tract  with  municipality  or  with  the  in 
dividual,  Birmingham  R.,  etc.,  Co.  v 
Littleton    (Ala.),    77    So.    565. 

Demand  of  Senrice. — To  entitle  an  ap 
plicant  to  receive  electric  current  from 
a  public  service  corporation  he  must 
ask  service  at  a  proper  time  and  place, 
in  proper  form  and  in  proper  man 
Birmingham  R.,  etc.,  Co.  f.  Littleton 
(Ala.).  7T  So.  56S. 

Prepayment  for  Service. — An  electric 
power  and  light  company  is  not  bound 
to  furnish  current  to  an  applicant  in  the 
absence  of  performance  by  him  of  con- 
ditions precedent  which  it  may  establish, 
such  as  tendering  prepayment  for  serv- 
ice. Birmingham  R,,  etc,  Co.  v.  Lit- 
tleton   (Ala.),  77   So,   565. 
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Damaiea. — Applicant  for  electric  serv- 
ice to  whom  service  was  wrongfully  de- 
nied could  recover  cost  of  wiring  bii 
dwelling  for  reception  of  the  current 
Birmingham  R.,  etc.,  Co.  v.  Littleton 
(Ala.),  77  So.  565. 

If  an  eleclric  service  company  after 
due  application  and  compliance  wilh  reg- 
ulations wrongfully  fails  to  render  teri'- 
ice,  the  prospective  customer  is  entitled 
to  damage  for  his  inconvenience  and  an- 
noyance by  feeing  denied  the  service, 
Birmingham  R.,  etc.,  Co.  v.  Littleton 
(Ala,),  77  So.  665. 

Reduction  in  Rates- — An  electric  light- 
ing company  made  a  ten-year  contract 
with  a  customer  providing  that,  if  il 
should  reduce  the  general  rates  (or  light 
in  the  city,  the  rates  in  the  contract 
should  be  reduced  in  proportion  to  such 
reduction.  Subsequent  reductions  were 
made,  and  the  rate  charged  the  customer 
accordingly  reduced,  but  it  contended 
for  afstill  lower  rate  on  the  ground  that, 
because  a  few  of  the  larger  business 
concerns  in  the  city  received  a  spe- 
cial rate  to  the  particular  contract 
users.  Held,  that  such  was  not  the  case, 
since  "general"  and  "special"  are  an- 
tonyms, "general"  meaning,  pertaining 
to  the  majority,  common  to  the  greatest 
number,  while  "special"  means  pertain- 
ing to  one  or  more  individuals  as  distin- 
guished from  the  class  to  which  Ihey 
belong.  Steele-Smith  Dry  Goods  Co.  v. 
Birmingham  R.,  etc.,  Co.  (Ala.  App.),  73 
So,  215. 

Pleading. — In  an  action  for  failure  to 
serve  an  applicant  entitled  to  electric- 
service,  he  must  allege  that  defendant 
was  engaged  in  public  service;  that  fae 
was  one  whom  defendant  was  bound  to 
serve;  that  he  had  performed  all  rea- 
sonable conditions  precedent  entitling 
him  to  that  service;  that  the  defendant 
wrongly  refused  to  furnish  the  services: 
and  that  the  plaintiff  had  thereby  been 
damaged.  Birmingham  R.,  etc.,  Co.  v. 
Littleton    (Ala.),    77    So.    565. 

In  an  action  for  failure  to  furnish  elec- 
tricity as  provided  by  contract,  a  com- 
plaint failing  to  aver  that  the  contract 
was  in  writing,  or  that  it  was  executed 
on  plaintiff's  part,  is  subject  to  demur- 
rer on  the  ground  that  it  states  no  cob- 
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lideration.     Birmingham    R.,  etc,    Co.   v. 
Uttleton  (Ala.),  7T  So.  «85. 

Complaint  that  defendant  was  under 
contract  with  plaintiff  to  furnish  elec- 
tricity and  that  plaintiff  has  complied 
with  all  the  terms  thereof,  is  insufficient, 
the  obligation  not  necessarily  arising  out 
of  contract,  so  that  plaintiff  should  have 
alleged  demand  and  performance  on  his 
part.  Birmingham  R..  etc.,  Co.  *.  Lit- 
tleton  (Ala.),  77  So.  ses: 

Questiona  for  Jury— Existence  of  Con- 
tract.— Whether  there  was  a  valid  exist- 
ing contract  by  which  defendant  agreed 
to  furnish  electric  current  to  plaintiff, 
held  for  the  jury,  Birmingham  R.,  etc., 
Co.  V.  Littleton  (Ala.),  77  So.  586. 

Same  —  Rescission  of  Contract. — 
Whether  a  contract  between  plaintiff  and 
defendant  by  which  defendant  agreed 
furnish  electric  service  was  rescinded, 
held  for  the  jury.  Birmingham  R.,  etc., 
Co.   V.    Littleton    (Ala.),   77    So.   566. 

§  4.   Injuries  Incident  to  Production  or 

Use. 
§  e.  ^—  Care  Required  in  General, 
i  «  (1)  In  General. 

The  degree  of  carfc  resting  upon  a  mu 
nicipality  operating  electric  street  light! 
as  to  means  of  transmitting  its  electric 
current  over  public  thoroughfares, 
high  and  -exacting,  commensurate  with 
the  very  dangerous  agency  employed. 
Bloom     7-.    Cullman,     197    Ala.   490,     73 

So.    85. 

§  «  (S>  Depetident  on  Location  of  Wires. 
Commensurate    with     Danger.   — 

mingham    R..    etc.,    Co.  v.    Canfield,    177 
Ala.  422,  59  So.  217.    See  the  title  ELEC- 
.TRICITY,  S  6  (2),  vol.  5,  p.  356. 
§  7,  ——  Licensees  and  Trespassers. 

In  action  by  a  telephone  lineman  for 
injurie;  from  contact  with  defendant 
electric  company's  wires,  where  the  only 
theories  upon  which  defendant's  negli- 
gence could  be  grounded  where  (1)  neg- 
ligence in  placing  wires  or  in  allowing 
them  to  sag,  and  (2)  maintaining  thi 
without  proper  insulation,  the  doctrine 
relating  to  trespassers  and  licensees  had 
no  application.  Dwight  Mfg.  Co. 
Word  (Ala.),  75  So.  979. 


}  S.  —^  Defects,  Acta,  or  Omissions 
Caotfng  Injury. 

§  8  (1)  In  GeneraL 

Charging  wire,  with  knowledge  that 
the  telephone  company's  employees 
might  come  in  contact  with  it,  is  not  a 
breach  of  duty,  unless  the  wire  is  improp- 
erly located  in  an  improper  condition  as 
to  insulation.  Dwight  Mfg.  Co.  v.  Word 
(Ala.),   7S    So.   979. 

§  8  (»)  Insulation  of  Wires. 

It  is  the  duty  of  electric  company  con- 
veying current  of  high  potential  to  use 
reasonable  care  to  keep  same  properly 
insulated,  wherever  it  may  be  reasonably 
anticipated  that  persons,  pursuing  busi- 
ness or  pleasure,  may  come  in  contact 
therewith.  Dwight  Mfg.  Co.  v.  Word 
(Ala.),  75  So.  gTS. 

That  it  may  be  expensive  to  place 
proper  insulation  upon  electric  wires  is 
no  excuse  for  failure  to  do  so.  Dwight 
Mfg.   Co.  V.   Word    (Ala.),  76   So.  979. 

§  S  (,»%)  Prevention  of  Contact  between 
Different  Wires  or  Conductors. 

If  a  telephone  company  erects  its 
wires  in  dangerous  proximity  to  an  elec- 
tric company's  wires,  the  latter  need  not 
remove  its  wires  to  safe  distance. 
Dwight  Mfg.  Co.  V.  Word  (Ala.),  75  So. 
979. 

If  an  electric  company  acquiesces  in 
dangerous  proximity  of  telephone  wires 
to  its  own,  it  must  keep  its  wires  in  such 
condition  as  to  insure  safety  to  those  ex- 
posed' to  immediate  contact  therewith. 
Dwight  Mfg.  Co.  V.  Word  (Ala,),  75  So. 
979. 

With  respect  to  third  persons  who 
may  be  injured  by  contact  of  telephone 
wires  with  electric  wires,  it  is  the  duty 
of  both  companies  to  remedy  the  dan- 
gerous condition,  no  matter  which  one 
primarily  caused  it,  Dwight  Mfg.  Co.  v. 
Word    (Ala.),    75    So.    979. 

In  an  action  by  a  telephone  lineman 
for  injuries  from  contact  with  defend- 
ant electric  company's  wire,  if  defendant 
negligently  permitted  its  wires  to  sag 
down  on  those  of  the  telephone  com- 
pany it  was  liable,  Dwight  Mfg.  Co.  c 
Word    (Ala.),   75   So.   979. 
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§  8  (3)  Inqiection  and  Knowledce  of 
Defects  or  Dangers. 

An  electric  company  maintaining  dan- 
gerouE  wire  through  a  tree  is  charge  1 
with  knowledge  that  awaying  of  limbs  U 
likely  to  abrade  tne  insulation,  requir- 
ing frequent  inspection.  Dwight  Mfg. 
Co.  I'.   Word   (Ala.),   75    So.  979. 

Depending  on  the  nearness  of  a  tree 
with  respect  to  human  beings,  electric 
company  maintaining  dangerous  wire 
through  or  near  the  tree  is  bound  to  an- 
ticipate that  persons  may  lawfully  climb 
tree,     Dwight  Mtg.  Co.  v.  Word    (Ala.). 

75    So.    979. 

§  8  (4)  Proximate  Cause  of  Injurr. 

A  light  and  power  company  was  liable 
for  breaking  a  plate  glass  window  while 
installing  a  light,  if  the  damage  was  the 
proximate  result  oF  its  negligence  or 
that  of  its  servants  within  the  scope  of 
their  duties,  not  contributed  to  by  neg- 
ligence of  plaintiff  or  its  servants.  Bir- 
mingham R.,  etc.,  Co.  V.  Dry  Cleaning 
Co.  (Ala.  App.).  77  So.  922. 
9  9.  Companies  and  Peraoni  Liable. 

Danger  of  Contact  between  Wires  of 
Different  Parties.— Birmingham  R.,  etc., 
Co.  V.  Cockrum.  179  Ala.  373,  80  So.  304, 
cited  in  notes  in  Ann.  Cas.  191&C,  919, 
931.     See  the  title   ELECTRICITY,  §  9, 

vol.    5,    p.    357. 

g   10.  Contributory  Negligence. 

S  10  (1)  In  General. 

Whether  a  pedestrian's  act  in  touch- 
ing a  chain  for  lowering  an  electric  light 
was  contributory  negligence  depended 
on  whether,  under  all  the  circumstances. 
it  was  the  act  of  a  reasonably  prudent 
man.     Bloom  !>.  Cullman,  197  Ala.  490,  73 

So.   85. 

Duty  to  Know  and  Avoid  Danger. — 
Telephone  lineman  injured  by  contact 
with  defendant  electric  company's  wires 
was  negligent  although  he  did  not  know 
that  he  could  come  in  contact  with  wires, 
and  that  they  would  injure  him,  where 
he  failed  to  exercise  ordinary  care  to 
discover  and  avoid  danger.  Dwight  Mfg. 
Co.  t/.  Word   (Ala.),  75  So.  879. 

If  a  pedestrian  on  a  public  street, 
warned  or  having  reason  to  know  that 
a  chain  used  to  lower  a  municipal  elec- 
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trie  light  was  charged  with  electricity 
from  feed  wires,  carelessly  touched  the 
chain,  he  was  negligent  barring  recover} 
for  his  death.  Bloom  v.  Cullman,  197 
Ala.    490,    73    So.    85. 

Unneceaaari^  Touching  Live  Wire,— 
Decatur  Light,  etc.,  Co.  v.  Newsom.  ITS 
Ala.  1S7.  SB  So.  613.  See  the  title  ELEC- 
TRICITY. §  10  (1),  vol.  S.  p.  3ST. 

If  a  pedestrian  on  a  public  street  un- 
dertook to  improve  an  electric  light  hj 
shaking  the  chain,  not  knowing  the  chaia 
was  charged  with  electricity,  and  hav- 
ing no  knowledge  that  would  deter  a 
reasonably  prudent  man  from  touching 
it,  or  if  he  had  recently  done  so,  or  had 
seen  others  do  so  in  safety,  his  touching 
the  chain  was  not  negligence  barring  re- 
covery for  his  death.     Bloom  v.  Cullman, 

197   Ala.  490,  73  So.   8S. 

Defenae— Wanton  or  Willful  Injotr.— 
In  an  action  for  death  of  plaintiff's  in- 
testate from  contact  with  live  wire,  con- 
tributory negligence  is  no  defense  to  a 
count  of  the  complaint  charging  wanton 
or  willful  injury.  Birmingham  R.,  etc 
Co.  V.  Jackson  (Ala.),  73  So.  627. 
§  10  (1)  Reliance  on  Care  of  Owner  of 
Wire. 

One  using  the  streets  of  a  city  is  en- 
titled to  assume  that  an  electric  light 
company  had  complied  with  the  ordi- 
nance requiring  the  insulation  of  the  ex- 
posed portions  of  arc  lights,  and  hence 
is  not  guilty  of  contributory  negligence 
because  of  bringirfg  a  high  metal  engine 
into  a  place  where  it  accidentally  came 
in  contact  wilh  an  uninsulated  arc  light 
through  which  a  deadly  current  of  elec- 
tricity passed.  Briggs  v.  Birmingham  R., 
etc.,  Co..  196  Ala.  262,  66  So.  95. 
g   10  (S)   Precautiona  against   Injury. 

Conduct  after  Being  Warned. — Where 
a  servant  of  a  cement  compaiiy,  while 
putting  up  steel  handrails,  havii\g  been 
warned  by  the  chief  electrician  of  ibe 
cement  company  that  if  he  touched  cer- 
tain power  wires  with  the  steel  <pieces  it 
would  kill  him,  as  there  were  22.000  volts 
on  the  line,  in  reversing  a  section  of  the 
handrail  that  it  might  be  properly  put 
in  place,  touched  the  power  line,  and 
was  killed,  he  was  guilty  of  contributory 
neghgence,  relieving  the  power  company 
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from  liability  for  his  death.     Dorough  v. 
Alabama  Power  Co.   (Ala.),  76  So,  983. 

5  11.  Actions. 

S  11   (1)  Pleading. 

Statinc  Cause  of  Action  for  Negli- 
gence. —  Birmingham  R.,  etc..  Co.  v. 
Cockrum,  179  Ala.  372,  60  So.  304.  See 
the  title  ELECTRICITY,  §  U  (1),  vol. 
i,  p.  357. 

Wanton  Injury. — Where,  in  an  action 
for  death  of  plaintiffs  intestate  by  con- 
tact with  a  heavily  charged  electric  wire, 
permitted  by  defendant's  servants  to  re- 
main hanging  in  the  street,  a  count  of 
the  complaint  alleged  that  decedent's 
death  was  caused  by  the  wanton  or  will- 
ful conduct  of  defendant,  its  agents  or 
servants,  as  "aforesaid,"  such  allegation 
did  not  change  the  count  to  one  in  tres- 
pass, charging  actual  participation  by 
defendant  in  the  act  complained  of;  it 
not  being  an  independent  charge,  but 
merely  ascribing  such  act  to  have  been 
done  "as  aforesaid,"  referring  the  alle- 
gation to  the  Facts  particularized  in  the 
former  part  of  the  count.  Birmingham 
R.,  etc.,  Co.  V.  Jackson,  9  Ala.  App. 
5BS,  S3  So.  TB2. 

Negligence  in  Leaving  Live  Wire  Ex- 
posed.^— In  action  against  a  light  and 
power  company,  a  count  of  the  com- 
plaint setting  up  simple  negligence  of 
defendant,  by  its  servants  acting  in  the 
line  or  scc^e  of  their  employment,  in 
leaving  a  live  wire  exposed  on  the  pub- 
lic streets  of  a  city,  with  which  plain- 
tiff's intestate  came  into  contact  and  was 
killed,  held  not  sitbject  to  the  demurrer 
interposed.  Birmingham  R.,  etc.,  Co.  v. 
Jackson    (Ala.),  73  So.  627. 

Liability  on  Account  of  Pole  in  Side- 
■walk. — Barranco  v.  Birmingham  R.,  etc., 
Co.,  178  Ala.  647,  59  So.  487.  See  the 
title  ELECTRICITY,  §  11  (1),  vol.  6,  p. 
357. 

LiabiUt)'  for  UaintUning  Adjacent 
Line.— Where  plaintiff's  intestate  was 
found  dead,  his  body  lying  across  a 
broken  electric  light  wire,  counts  of  the 
complaint  against  defendant  telegraph 
company  charging  that  it,  with  knowl- 
edge or  notice  of  the  proximate  loca- 
tion of  the  electric  light  wires,  negli- 
gently constructed   or  maintained  a   guy 


wire  attached  to  one  of  its  poles  in  such 
dangerous  proximity  to  one  of  the  elec- 
tric light  wires  that  by  vibration  of  the 
wires  from  natural  causes  the  guy  wire 
came  in  contact  with  and  fused  the  light 
wire,  causing  it  to  fall  and  be  down  on 
the  surface  of  the  street,  and  further 
charging  that  the  light  company  main- 
tained poles  and  lighting  wires  in  line 
with  those  of  defendant  company,  and 
defendant,  with  knowledge  of  the  tacts, 
negligently  erected  and  maintained  one 
of  its  poles  in  such  close  proximity  to 
the  light  wires  that  the  latter  came  in  con- 
tact with  and  vibrated  against  one  of  de- 
fendant's poles,  thereby  causing  the  heav- 
ily charged  wire  to  break  and  fall  to  the 
earth,  stated  a  good  cause  of  a 
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Liability  for  Proximity  of  Wires  of 
Different  Coiiq>anies, — In  an  action  by  a 
telephone  lineman  for  injuries  from  con- 
tact with  defendant  electric  company's 
wVes,  the  count  based  upon  the  danger- 
ous proximity  o£  the  electric  wires  to 
those  of  the  telephone  company  was  de- 
ficient and  subject  to  demurrer  in  the 
absence  of  an  averment  that  defendant 
"placed"  and  maintained  its  wire  in  the 
dangerous  proximity  complained  of. 
Dwight  Mfg.  Co.  V.  Word  (Ala.).  75 
So.    979, 

Contributory  Negligence.— In  action  by 
telephone  lineman  for  injuries  from  con- 
tact with  defendant  electric  company's 
wire,  defendant's  plea  of  contributory 
negligence,  reciting  that  the  wirfes  of  the 
telephone  company  were  strung  about 
two  feet  below  the  wire  of  defendant, 
and  plaintiff  negligently  came  in  con- 
tact with  defendant's  wire  or  wires  by 
climbing  a  tree  and  going  above  the 
wires  of  the  telephone  company  for  a 
distance  of  about  two  feet,  and  negli- 
gently came  in  contact  with  the  wires 
of  defendant,  which  were  in  open  view 
to  plaintifl,  and  were  known  by  him  to 
be  strung  along  said  tree  at  the  time, 
was  sufficient  under  the  facts  shown  by 
the  complaint.  Dwight  Mfg.  Co.  V. 
Word    (Ala.).    75    So.    979. 

Variance. — In  an  action  by  a  telephone 
lineman    for  injuries   from  contact    with 
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^fent^nt  electric  company's  wires,  a 
count  chargins  that  defendant  negli- 
gently allowed  its  wire  to  sag  down 
among  the  wires  of  the  telephone  com- 
pany was  not  supported  by  proof  that 
defendant's  wires  sagged  down  to  twelve 
or  more  inches  above  the  telephone 
wires,  "among"  meaning  in  the  midst  of 
or  mingled  with,  Dwight  Mfg.  Co.  v. 
Word  <Ala.),  75  So.  979. 
}  11  (S)  Preaumptiona  and  Burden  of 
Proof. 

Negligence. — Where  a  person,  while 
turning  an  electric  light  on  or  off,  re- 
ceived a  shock,  whereby  he  was  killed, 
the  doctrine  of  res  ipsa  loquitur  ap- 
plied. Athens  v.  Miller*  leo  Ala.  82,  66 
So.  702. 

Where  a  pedestrian  in  a  public  street 
is  electrocuted  by  contact  wilh  electric 
current  passing  from  feed  wires  to  street 
light  communicated  to  a  chain  used  to 
raise  and  lower  the  light,  through  some 
defect  in  the  mechanism  owned  and 
controlled  by  the  city,  the  rule  of  res 
ipsa  liquitur  applies.  Bloom  i'.  Cull- 
man. 197  Ala.  490,  73  So.  85. 

ContTtbutOT)'  Negligence.— In  an  ac- 
tion for  death  of  plaintiff's  intestate  by 
electric  shock  from  municipal  street 
light,  the  burden  of  proving  contribu- 
tory negligence  rested  upon  the  city. 
Bloom  V.  Cullman,  197  Ala.  490,  75  So.  85. 

Where  plaintiff's  intestate  was  found 
dead  in  a  public  street  in  a  city,  his  body 
lying  across  a  broken  wire  of  an  elec- 
tric light  company,  the  doctrine  of  re« 
ipsa  loquitur  could  not  be  applied  against 
him  to  raise  a  presumption  of  negli- 
gence in  his  coming  in  contact  with  the 
wire,  or  otherwise  contributing  to  his 
own  death.  Western  Union  Tel.  Co.  v. 
Jones,  190  Ala.  70.  66  So.  691. 
I  11   (S)  Admissibility  of  Evidence. 

Hateriality.— Birmingham  R..  ■  etc.,  Co. 
V.  Cockrum,  179  Ala.  372,  60  So.  304- 
See  the  title  ELECTRICITY,  §  11  (3), 
vol.  5,  p.  358. 

Negligence  of  Power  Company. — Bir- 
mingham R.,  etc.,  Co.  V.  Cockrum.  179 
Ala.  3T2.  60  So.  304.  See  the  title  ELEC- 
TRICITY.  §   11    (4),  vol.   5,  p.   338. 

Variance. — Birmingham  R.,  etc.,  Co.  v. 
Cockrum,  179  Ala.  372,  60  So.  304.     See 


the  title  ELECTRICITY,  %  li  (4),  vol. 
S,   p.   3S8. 

3  11  (4^)  Questions  for  Jott— In  Gea- 
eiaL 

In  an  action  for  death  of  plaintiff's  in- 
testate by  coming  in  contact  with  » 
broken  electric  light  wire  lying  in  tbe 
street,  evidence  held  insufficient  to  en- 
title plaintiff  to  go  to  the  jury  on  the 
negligence  of  defendant  telegraph  com- 
pany in  maintaining  its  line  between 
heavily  charged  electric  light  wires,  or  in 
maintaining  a  guy  wire,  but  to  entitle 
plaintiff  to  go  to  the  jury  on  the  tele- 
graph company's  negligence  in  know- 
ingly maintaining  one  of  its  poles  in 
such  proximity  to  one  of  the  light  wires 
that  such  wire  could  come  in  contact 
with  the  pole  by  mere  vibration,  causing 
the  light  wire  to  break  and  fall  into  the 
street.  Western  Union  Tel.  Co.  f.  Jones, 
190  Ala.  70,  6G  So.  691,  cited  in  note  in 
Ann,  Cas.  1918C,  919. 

Whether  a  light  and  power  company 
whose  servants  broke  a  plate  glass  win- 
dow while  installing  a  light  during  a 
storm  was  answerable  as  for  negligence, 
held  for  the  jury,  Birmingham  R.,  etc 
Co.  V.  Dry  Cleaning  Co.  (Ala.  App.),  77 
So.    922. 

§  11  <4Ma)  IniuUtion  of  Wirei. 

In  an  action  for  the  wrongful  death  of 
an  engineer  in  charge  of  a  concrete 
mixer  who  -was  killed  by  a  current  of 
electricity  from  defendant's  arc  light, 
which  touched  the  top  of  the  mixer  as  it 
was  being  moved,  the  question  whether 
the  negligence  of  the  defendant  in  not 
insulating  the  exposed  portions  of  the 
light  as  required  by  ordinance  was  the 
proximate  cause  of  such  death  held,  un- 
der the  evidence,  for  the  jury.  Briggs 
V.  Birmingham  R.,  etc.,  Co.,  186  Ab. 
363,   66    So.   95. 

%  11  iV/W> Injurtei  from  Broken  ot 

Sagging  Wires. 

In  action  against  telegraph  con^ny 
for  death  from  light  company's  live  wire, 
broken  off  by  contact  with  telegraph 
company's  pole  erected  near  the  wire, 
evidence  of  the  death  from  the  live  wire, 
that  for  some  time  the  pole  had  been 
charred  where  the  vibrating  wire  wonM 
flash  and  make  an  arc  with  it,  and  that 
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such  wire  would,  as  result  of  such  arc- 
ing, break  in  two,  held  to  carry  to  the 
jury  the  question  whether  the  light  wire 
broke  from  comins  into  contact  with  the 
pole,  and  thereby  caused  death  of  plain- 
tiffs intestate.  Western  Union  Tel.  Co. 
V.  Jones  <AIa.),  73  So.  470. 
5  11  (B)  Prevention  of  Coaimct  between 
DiHerent  Wires  or  Conductors. 
Qnestion  for  Jury. — Birmingham  R., 
etc.,  Co.  V.  Canfield,  177  Ala.  432,'  S9  So. 
ai7.    See  the  title  ELECTRICITY,  g  11 


(s),  % 


)I.   5, 
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5  11  (7)  Contributory  Neiligence. 

In  action  against  light  and  power 
company  for  death  of  plaintiffs  intes- 
tate, the  evidence  being  confiieling 
whether  intestate  came  in  contact  with 
the  live  wire  while  walking  along  the 
street  in  the  customary  manner,  or 
whether  he  voluntarily  and  without  cause 
went  to  and  took  hold  of  the  wire,  the  is- 
sue of  contributory  negligence  was  for  the 
jury.  Birmingham  R.,  etc.,  Co.  v.  Jack- 
son (Ala.),  73  So.  627. 

Whether  a  pedestrian  electrocuted  by 
contact  with  chain  used  to  lower  elec- 
tric street  light  operated  by  city  was 
negligent  harring  recovery  by  his  per- 
sonal representative  held  a  question  for 
the  jury.  Bloom  *.  Cullman,  197  Ala. 
190.  73  So.  85. 
S    11    (8)    Instructiona   and    Verdict  and 


Instructions.  —  In  action  against  a 
light  and  power  company,  an  oral  charge 
defining  "wantonness"  as  "where  a  per- 
son knowingly  commits  a  matter  that  is 
wrong"  was  not  open  to  the  objection  of 
failure  to  charge  a  knowledge  of  the  sit- 


uation where  such  exception  formed  a 
part  of  a  sentence  concluding  "a  person 
does  it  *  *  *  with  that  absolute  disregard 
of  the  consequences  of  the  act  after  he  has 
had  knowledge  of  the  conditions."  Bir- 
mingham R.,  etc.,  Co.  V.  Jackson  (Ala.), 
73  So.  637. 

Where  plaintiffs'  intestate  was  killed 
by  contact  with  a  heavily  charged  elec- 
tric wire  belonging  to  defendant,  and  an 
action  for  his  death  was  tried  on  the  is- 
sues of  wantonness  and  simple  negli- 
gence, in  which  willfulness  did  not  en- 
ter, the  negligence  or  wanton  act 
counted  on  having  reference  to  defend- 
ant's leaving  the  wire  exposed  and  hang- 
ing in  the  street  subsequent  to  its  hav- 
ing been  .broken  and  becoming  detached 
from  its  fastening,  and  not  on  an  aver- 
ment or  proof  of  negligence  or  wanton 
act  as  to  stringing  or  fastening  the  wire 
to  prevent  its  falling  into  the  street,  the 
court  erred  in-  refusing  to  charge  that 
defendant  was  entitled  to  a  reasonable 
time  after  the  wire  fell  to  repair  or  re- 
move it,  and  if  intestate's  injury  oc- 
curred before  the  expiration  of  such 
time,  plaintiff  could  not  recover.  Bir- 
mingham R.,  etc.,  Co.  V.  Jackson,  B  Ala. 
App.   58«.   63   So.   783. 

In  an  action  for  alleged  negligent 
breaking  of  plate  glass  window  by  light 
company's  employees,  requested  charge 
that  if  plain tifi's  employees,  knowing  it 
to  be  dangerous,  left  the  place  while  an 
awning  was  down,  plaintiff  could  not  re-  ' 
cover,  was  faulty,  as  pretermitting  con- 
sideration whether  it  was  the  duty  of 
plaintiff's  employees  to  raise  the  awning. 
Birmingham  R.,  etc.,  Co.  v.  Dry  Clean- 
ing Co.  (Ala.  Aj>p.),  77  So.  923. 
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EMBEZZLEMENT. 

§     2.  Statutory  Provisions. 
§     3.  Eleiiients  of  Offenses. 

§     5.  Intent. 

§     6'/2.  Nature  of  Property. 

§     7.  Ownership  of  Property. 

§     8.  Possession  or  Custody  of  Property. 

§    9,  Capacity  or  Character  in  Which  Property   Is  Received  or 

Held. 
§  10.  Conversion  or  Appropriation  of  Property. 

§  10  (1)   In  General. 

§  10  (2)  By  Pubhc  Officers  or  Employees. 
§  11.  Embezzlement  by  Particular  Classes  of  Persons. 

§  12.  Servants,  Clerks  and  Employees  in  General. 

§  13.  Agents. 

§  15.  Corporate  Officers  or  Employees. 

§  16.  Pubhc  Officers  or  Employees. 

§  17.  Defenses. 

§  I7yi.  Persons  J-iable. 

§  19.  Indictment  or  Information. 

§  20.  Requisites  and  Sufficiency  in  General. 

§  23.  Value  of  Property. 

§  24.  Ownership  of  Property, 

§  26.  Capacity  or  Character  in  Which  Property  Was  Received  or 

Held. 

§  29.  Issues,  Proof  and  Variance. 

§  33.  Weight  and  Sufficiency  of  Evidence. 
§  34.  Trial. 

§  35.  Questions  for  Jury. 

§  36.  Instnictions. 

§  36  (1)   In  General. 

§  36  (2)   Intent. 

§  36  (3)  Conversion  or  Appropriation  of   Property. 

Cross  References. 

See  the  title  EMBEZZLEMENT,  vol.  5,  p.  360.  and  references  there  given. 

In  addition,  see  ante,  BANKS  AND  BANKING;  CRIMINAL  LAW;  CORPO- 
RATIONS; post.  INDICTMENT  AND  INFORMATION;  LARCENY:  MASTER 
AND  SERVANT;   PRINCIPAL  AND  AGENT;  OFFICERS;  WITNESSES. 

As  to  embezzlement  by  officers  of  bank  generally,  see  ante.  BANKS  AND  B,\XK- 
ING.  As  to  review  of  rulings  on  demurrer  to  indictment  charging  embezzlement, 
see  ante,  CRIMIN.^L  L.\W.  As  to  limitations  on  prosecutions  for  embezzlemept. 
see  ante,  CRIMIN.'\L  LAW.  .As  to  emiiezzlemeni  of  property  of  the  slate  in  hands 
of  public  officers,  as  trustees  of  the  state,  see  post,  OFFICERS.  As  to  c«miM- 
tion  of  bank  examiner  in  a  prosecution  tor  embezzlement  of  funds  of  bank,  see  post, 
WITNESSES. 

§  S.  Statutory  Provisioiw.  I  zlement  of  funds  of  a  tank  by  an  ofEcet, 

Officers    and    Agents    ot    Bank, — Code    agent,  clerk,  or  servant  thereof,  is  not  «• 

1907.  S  883*.  declaring  offenie  of  embez- 1  pealed  by  Acts  IBll,  pp.  86.  B7,  §|  ii,  «. 
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declaring  punishment  for  various  of- 
fenses by  banker  or  officer,  director, 
agent  or  employee  of  bank;  each  statute 
being  directed  against  a  distinct,  sepa- 
rate offense,  entirely  different  in  charac- 
ter, and  there  'being  ample  field  for  op- 
eration o(  both.  Kramer  v.  State  (Ala. 
App.},  75  So.  185. 
§  3.  Element  of  OfFeiiKS. 
§  8, Intent. 

Fraudulent  Intent.— Under  Code  1907, 
g  6838,  relating  to  embezilement  by  pub- 
lic oflicers,  and  declaring  a  public  officer 
who  knowingly  converts  to  his  own  use 
or  permits  another  to  use  any  revenue  of 
the  state  or  any  county  thereof  or  any 
money  paid  into  his  office  or  received  by 
him  in  his  official  capacity  may  be  con- 
victed as  if  he  had  stolen  it,  a  fraudulent 
intent  is  not  an  essential  ingredient  of 
the  crime.  Ex  parte  Cowart  (Ata.),  78 
So.  879. 
I  SH-  Nature  of  Property. 

I^occeds  of  checks    which  beloni    to 
■tate  are    subject   of  embeiilcment.     Ex 
parte  Cowart   (Ala.),  77   So.  349. 
S  7.  Ownership  of  Property. 

Agent  or  Bailee  of  Owner The  of- 
fense of  embezzlement  by  an  agent,  as 
defined  by  Code  1907.  §  6B38,  is  com- 
plete if  the  defendant,  as  agent,  em^bez- 
zled  property  belonging  to  some  one 
other  than  defendant,  which  came  into 
his  bands  by  virtue  of  his  employment, 
even  though  the  principal  was  not  the 
owner  of  the  property,  but  only  the 
agent  or  bailee  of  the  owner.  Barr  v. 
State,  10  Ala.  App.  ill,  6S  So.  197,  cited 
in  note  in  L.   R.  A.,   1916A.  651. 

Voluntary  Assocution.  —  An  unincor- 
porated voluntary  association  of  persons, 
though  not  a  legal  entity,  and  not  capa- 
ble of  suing  or  being  sued  in  their  com- 
mon name,  may  yet  as  individuals  jointly 
own  personal  property  and  jointly  have 
an  agent,  bailee,  or  trustee  with  respect 
to  that  common  property.  Peters  v. 
State,  12  Ala.  App.  133,  67  So.  723. 
§  8.  —  Possession  or  Custody  of  Prop- 
erty. 

Possession  of  Deposits.— An  officer  of 
a  bank  charged  with  the  duty  of  receiv- 
ing   money    deposited,   on    behalf   of    the 


biknk,  if  he  appropriated  a  deposit  was 
guilty  of  embezzlement,  since  his  posses- 
sion was  in  fact  possession  of  the  bank. 
Kramer  v.  State  (Ala.  App.),  7»  So.  719. 
§  9.  Capacity  or  Character  in  Which 
Property  Is  Received  or  Held. 

By  Virtue  of  Office  or  Employment — 
Gleason  v.  State,  6  Ala.  App.  49,  60  So. 
518.  See  post,  "Embezzlement  by  Par- 
ticular Classes  of  Persons,"  %  11.  See 
the  title  EMBEZZLEMENT,  §  9,  vol.  5, 
p.  363. 

By  Virtue  of  Agency.— Barr  v.  State, 
7  Ala.  App.  96,  61  So.  40.  Sec  the  title 
EMBEZZLEMENT.  §  9,  vol.  5,  p.  363'. 

By  Uember  oi  Sunday  SchooL  —  Un- 
der Code  1907,  §  6831,-  that  defendant, 
who  embezzled  funds  of  a  Sunday 
school,  was  a  member  of  the  school, 
would  not  be  a  defense  if  the  school 
gave  the  possession  of  the  funds  to  him 
as  agent.  Peters  v  State,  12  Ala.  App. 
133,   67    So.   723. 

§  10.  Conversion  or    Appropriation 

of  Property. 
§  10  (1)  In  General 

Unauthorized  Exercise  of  Ownership. — 
So  far  as  a  conversion  is  concerned  as  an 
element,  the  unauthorized  exercise  of 
right  of  ownership  over  the  personal 
goods  and  chattels  of  another,  to  the  ex- 
clusion of  the  owner's  right,  constitutes 
an  embezzlement.  Freeman  v.  State,  10 
Ala.  App.  120,  64  So.  514. 
§  10  (S)  By  Public  OfBcers  or  Employ- 
ees, 

'Embeiilement  as  Trustee. — A  state  of- 
ficer, converting  money  coming  into  his 
hands  by  virtue  of  bis  office,  is  guilty  of 
embezzlement  as  a  trustee,  although  not 
expressly  authorized  to  receive  such 
money.  Cowart  v.  State  (Ala.  App.),  7S 
So.    711. 

Embezzlement  as  Bailee. — A  state  of- 
ficer, converting  money  received  by  him 
to  be  held  for  a  specific  purpose,  or  to 
he  delivered  to  another  officer  for  state 
use  will  be  guilty  of  embezzlenent  as  a 
bailee  although  having  no  right  to  re- 
ceive such  money.  Cowart  v.  State 
(Ala.  App.),  75  So.  711,  affirmed  as  to 
this  point  and   reversed  as   to  others  in 
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By  State  InuniKratloii  CommIsiion«r. 
— Where  »tate  immigration  commis- 
sioner converted  money  paid  him  by 
landowners  for  advertisements  in  a  hand- 
book published  by  the  state,  he  was 
guilty  of  embezzlement  as  a  bailee  of 
the  state,  since  Code  1907,  g  831,  subd.  3, 
required  landowners  to  pay  the  expenses 
of  SQch  advertisements,  and  S  829  pro- 
vided for  the  commissioner's  compensa- 
tion in  another  manner,  and  |  B38  made 
the  commissioner  liable  to  removal  by 
the  state,  and  publishers  of  such  book 
were  paid  out  of  the  state  treasury,  thus 
making  the  commissioner  the  bailee  of 
the  state,  and  not  of  the  landowners. 
Cowart  V.  State  (Ala.  App.),  76  So.  711. 
§  11.  Bmbcszlement  by  Particular 
Clawei  of  Peraoni. 

§  IS.  Servants,  Clerks  and  Employ' 

e«s  tat  Qeneral. 

A  mere  servant  or  employee  of  a  com- 
pany who  converts  money  or  property 
coming  into  his  possession  'by  virtue  of 
his  employment  is  not  guilty  of  embez- 
zlement under  Code  1807,  §  ■6828,  provid- 
ing that  any  officer,  agent,  or  clerk  of 
an  incorporated  company  who  embez- 
zles or  fraudulently  converts,  etc.,  money 
or  property  which  has  come  into  his  pos- 
session by  virtue  of  his  office  or  employ- 
ment must  be  punished  on  conviction  as 
if  he  had  stolen  it,  since  only  persons 
holding  positions  ol  trust  and  authority 
are  covered  by  the  statute.  Mehaffey  i: 
State  (Ala.  App.),  75  So.  647. 
§  IS. Agents. 

Proof  Establishing  Agency. — The  ele- 
ments of  the  offense  of  embezzlement  by 
an  agent  as  defined  by  Code  1907,  §  6g28, 
are  established  by  proof  thai  at  the  time 
named  in  the  indictment  the  defendant 
was  the  agent  of  the  named  principal, 
employed  to  transact  business  for  it,  and 
that  he  fraudulently  converted  to  his  own 
use  money  of  his  principal  which  came 
into  his  possession  by  virtue  of  his  em- 
ployment. Barr  v.  State,  10  Ala.  App. 
Ill,  85  So.  197,  cited  in  note  in  L.  R.  A., 
1916A.  651. 

"Agent"  and  "Servant."^ Under  Code 
1907,  §  682B,  with  reference  to  embezzle- 
ment by  an  "officer,  agent  or  clerk,"  the 


word  "agent"  is  used  in  its  popular  seme, 
and  the  use  of  the  word  "servant"  in  die 
'  alternative  with  agent  rendered  the  whole 
count  6ad  on  demurrer.  Ex  parte  State 
(Ala.).  7e  So.  445. 

§  IS.  —  Corporate  Officers  or  Bsqdor- 
ees. 

Aasistant  Bank  Cashier.— Under  Code 
1907,  g  6830,  defining  and  providing  pun- 
ishment for  embezzlement  by  officers  of 
a  bank,  one  charged,  as  "assistant 
cashier,"  with  such  crime,  is  estopped  to 
deny  that  there  was  such  de  jure  office. 
and  that  he  was  such  de  jure  or  de  Facto 
officer,  where  he  accepted  election  as 
such  from  the  directors,  and  so  held  him- 
self out  to  the  public  for  eight  yean,  and 
the  state  is  not  required  to  prove  the 
existence  of  such  office  by  the  by-laws 
of  the  bank.  Ex  parte  Sute  (Ala.).  77 
So.  3fi3. 
§  16,  Public  OEBcers  or  Employees. 

The  clerks  of  the  convict  department 
within  Code  1907,  g  6485,  authorizing  the 
appointment  of  three  clerks  of  (he  de- 
partment, charged  with  the  duty  of  keep- 
ing the  books  and  records  pertaining  to 
state  and  county  convicts,  and  such  other 
duties  as  may  be  required  by  the  board 
of  inspectors,  are  "officers"  of  the  state, 
within  S  «838,  as  amended  by  Ads  1*07, 
p.  163,  punishing  embezzlement  by  public 
officers.  Lacy  v.  State.  13  Ala,  App.  lit, 
«8  So.  706. 

Immigration  Commissioner.  —  Code 
1907.  g  6831,  providing  for  punishment  for 
embezzlement  by  "a  bailee  or  other 
agent  or  trustee"  of  money  or  property 
deposited  with  him,  "or  which  may  have 
come  into  his  possession  by  virtue  of  any 
bailment  for  any  purpose,"  included  em- 
bezzlement by  immigration  commissioner 
of    state    funds.     Cowart    v.    State    (AU. 

App.),  75  So.  711. 

§  17.  Defenses. 

See  post,  "Persons  Liable,"  g  17^. 

Criminal  Act  of  PrindpaL — It  is  no  de- 
fense to  a  prosecution  for  embezzlement 
by  an  agent  that  the  money  embezzled 
was  the  proceeds  of  a  sale  made  by  the 
defendant  as  agent  for  a  foreign  corpo- 
ration which  had  not  been  authorized  to 
do  business  in  the  state  and  whose  acts 


ranv  Google 


5§  17-29 


EhbEzzlbhent 


957 


and  contracts  were  void  and  criminal 
under  Code  1»07,  §9  3642,  3644,  3645,  36S3, 
eSBS,  662S.  Since  such  corporation  does 
not  forfeit  the  right  to  the  property  by 
10  engaging  in  business.  Barr  v.  State, 
10  Ala.  App.  Ill,  65  So.  1B7,  cited  in  note 
in  L.  R.  A.  1916A,  651. 

Erobeulement  by  Justice  of  the  Peace. 
—In  prosecution  of  a  justice  for  embez- 
zlejng  lines,  defendant  could  show  that 
ices  were  due  him  in  cases  where  state 
had  failed  to  convict  equal  to  amount  of 
his  appropriations  and  that  he  had  so 
applied  the  money.    Corbin  v.  State  (Ala. 

App.),  74  So.  72B. 

g  17^.  Persons  Liable. 

Benefit  to  Accused. — If  money  de- 
posited in  a  bank  was  embezzled  by  oth- 
ers with  the  assistance  and  connivance 
of  defendant,  the  mere  fact  that  he  did 
not  receive  the  fruits  of  the  crime  did 
not  exculpate  him.  Kramer  v.  State 
(Ala.  App.),  78  So.  719. 
S  19.  Indictment  or  Information. 
S  10.  ReqoiaiteB  attd  SulBciency  in 

See  post.  INDICTMENT  AND  IN- 
FORMATION. 

SUtutory  Form.— The  form  of  indict- 
ment prescribed  for  embezzlement  by 
Code  1907,  §  7161,  form  49,  applies  only 
to  officers  of  incorporated  banks.  Me- 
haffey  v.  State  (Ala.  App.),  75  So.  84T.- 

Description  of  Person. — The  first  count 
of  an  indictment  for  embezzlement, 
charging  that  defendant,  being  at  the 
time  servant,  agent,  or  employee  of  a 
corporation,  embezzled,  etc.,  and  the  sec- 
ond count,  charging  that  defendant,  be- 
ing at  the  time  the  clerk,  agent,  or  serv- 
ant of  the  company,  embezzled,  etc., 
were  fatally  defective,  since  two  of  the 
alternatives  in  the  first  and  one  in  the 
second  did  not  describe  a  person  within 
the  embezzlement  statute  (Code  1907,  S 
6Sae).  Mehaffey  v.  State  (Ala.  App.},  7S 
So.  847. 

9  «. Value  of  Property. 

Bxactneas.— Under  Code-  1907,  §  6S43, 
an  indictment  charging  the  embezzlement 
of  about  fis  is  sufficient.  Peters  v.  State, 
12  Ala.  App.  133,  67  So.  723. 


§  M.  Ownership  of  Property. 

Sufficient  Charge.— Under  Code  1907,  | 
7147,  an  indictment  charging  that  defend- 
ant was  the  agent,  bailee,  or  trustee  of 
a  named  Sunday  school  is  sufficient.  Pet- 
ers V.  SUte.  12  Ala.  App.  133,  67  So.  723. 

An  indictment  held  not  subject  to  the 
objection  that  it  fails  to  allege  that  the 
money  embezzled  belonged  -to  or  was 
owned  by  the  Sunday  school  named. 
Peters  v.  State,  13  Ala.  App.  133,  67  So. 
723.      • 

Voluntary  AssodatioiL  —  Under  Code 
1907,  §  7147,  providing  that  in  an  indict- 
ment for  embezzlement  it  is  sufficient  to 
lay  the  ownership  of  the  property  in  a 
voluntary  association  by  giving  its  com- 
mon name,  without  setting  out  the  in- 
dividuals composing  it;  an  indictment 
charging  that  defendant  was  the  agent, 
bailee,  or  trustee  of  a  named  Sunday 
school,  is  sufficient.  Peters  v.  State,  12 
Ala.  App.  133.  67  So.  723. 

§  M. Capacity  or  Character  in  Which 

Property  Was  Recdved  or  Held. 

As  Agent  or  Clerk.— Gleason  v.  State.  « 
Ala.  App.  49,  60  So.  518.  See  the  title 
EMBEZZLEMENT,  §  36,  vol.  «.  p.  369. 

Agent  of  Corporation.  —  Under  Code 
1907,  §  6828,  providing  that  any  officer, 
agent,  or  clerk  of  an  incorporated  com- 
pany, who  embezzles  any  money  which 
has  come  into  his  possession  by  virtue  of 
his  office  or  employment,  must  be  pun- 
ished on  conviction  as  if  he  had  stolen  it, 
and  indictment  charging  that  defendant, 
who  was  at  the  time  "the  agent  or  serv- 
ant" of  telegraph  company,  a  corporation, 
did  embezzle,  etc..  was  fatally  defective, 
by  reason  of  the  alternative  averment  "or 
servant,"  since  an  indictment  by  unequiv- 
ocal averments  must  charge  every  es- 
sential element  of  the  offense,  white  that 
defendant  ts  an  officer,  agent,  or  clerk  of 
an  incorporated  company  is  one  of  the 
essential  elements  of  the  offense  sought 
to  be  charged.  Collins  v.  State  (Ala. 
App.).  76  So.  413. 
§  IB.  — ^  Isanea,  Proof  and  Varianc*. 

Agent  of  Sunday  School  —  Evidence 
showing  that  defendant  obtained  the 
possession  of  funds  of  a  Sunday  school 
from    its    superintendent,    and    not    the 
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school,  held  a  variance,  where  ihe  indict- 
ment charged  embezzlement  by  an  agent 
of  the  Sunday  school.  Peters  v.  State,  12 
Ala.  A^jp.  133,  67  So.  723. 

Agent  ot  'Superintendent. — Where,  un- 
der an  indictment  for  embezzlement  by 
the  agent,  bailee,  or  trustee  of  a  Sunday 
school,  the  evidence  showed  that  on  res- 
ignation o[  the  treasurer  the  superintend- 
ent took  the  money  turned  in  and  gave 
it  to  defendant,  who  was  the  secretary, 
to  hold  until  a  treasurer  was  appointed, 
and  it  was  converted  before  any  action 
by  the  Sunday  school,  constitutes  a  fatal 
variance,  as,  defendant  was  the  agent  of 
the  superintendent.  Peters  v.  Slate,  12 
Ala,  App.  133,  «7  So.  723. 

Proof  of  Other  OSensei.— One  who  is 
indicted  under  Code  1607,  §  «S28,  for  the 
embezzlement  of  money  which  came  into 
his  hands  dy  virtue  of  his  employment 
as  an  agent  of  a  corporation,  may  be  con- 
victed i(  the  evidence  establishes  the 
material  elements  of  that  offense,  even 
though  it  might  also  establish  the  of- 
fense of  embezzlement  by  a  bailee  as 
defined  by  Code  1907,  5  6831.  Barr  v. 
State,  10  Ala.  App.  in,  65  So.  197,  cited 
in  note  in  L.  R.  A.  1B18A,  6S1. 

Sufficiency  of  Proof. — Before  a  justice 
can  be  convicted  of  emhezilement  under 
Code  1907,  8  6838,  all  material  elements 
of  'the  offense  must  be  alleged  and 
proven,  namely,  that  defendant  was  a 
notary  public  and  ex  officio  justice  of  the 
peace,  that  he  received  money  in  his 
official  capacity,  and  he  knowingly  con- 
verted it.  and  that  the  conversion  was 
unlawful.  Corbin  v.  State  (Ala.  App.), 
74  So.  729. 

Name  of  Corporation.  —  Variance  be- 
tween the  indictment  and  proof  as  to 
name  of  the  corporation,  property  of 
which  was  charged  to  have  been  em- 
bezzled, is  fatal.  Speaker  v.  Stale  (Ala. 
App.).  75  So.  178. 

"Officer"  — "Employee."  —    Indictment 
under    Code    1907.    5    6830,    declaring   the 
offense    of  embezzlement    of  funds    of  a 
bank  by  officer,  agent,  clerk,  or 
thereof,    charging    defendant    as    offid 
when   he   was  merely  employee,   he   c 
not  be  convicted  thereunder.     Kramer 
State  (Ala.  App.),  75  So.  185. 


§  33.  Weight  and  SuEEciency  of  Endencc 

Intent— Agent.  —  To  sustain  conviciioa 
of  embezzlement  by  an  agent  it  must  be 
shown  beyond  a  reasonable  doubt  that 
accused  was  the  agent  charged  with  re- 
ceiving money  or  property  of  his  prin- 
cipal, that  he  did  receive  it  in  the  course 
of  his  employment,  and  that,  knowing  it 
was  not  his  own,  he  converted  to  his 
own  use  or  the  use  of  another  than  the 
true  owner.  Kramer  v.  State  (Ala.  App.). 
78  So.  719. 
§  34.  Trial. 
§  W.  —  Questiona  for  Jur7. 

Fraudulent  Conversion  by  Employee.^ — 
Where  the  jury  could  tind  from  the 
state's  evidence  that  accused  was  the 
agent  or  in  the  employment  of  another, 
that  a  barret  of  turpentine  came  into  his 
possession  by  virtue  of  his  employment, 
and  that  he  fraudulently  converted  it.  it 
was  the  court's  duty  to  submit  the  ques- 
tion of  his  guilt  to  the  jury.  Freeman 
V.  State,  10  Ala.  App.  120,  64  So.  514. 

Embeulement  of  Fines  by  Justice.  — 
The  fact  that  a  justice  accused  of  embez- 
zling fines  did  not  make  settlement  as  re- 
quired, by  law,  although  a  strong  cir- 
cumstance upon  the  question  of  his 
guilt,  was  for  the  jury's  consideration. 
Corbin  v.  State  (Ala.  App.),  74  So.  729. 

Bank  Officer. — Evidence  held  to  pre- 
seQt  jury  question  whether  accused  was 
guilty  of  embezzlement  of  money  de- 
posited with  him  as  an  officer  of  the  bank. 
Kramer  r.  State  (Ala.  App.).  78  So.  719. 
§  Se. Instructiona. 

See  ante.  CRIMINAL  LAW. 
§  3S  (1)  In  General. 

CoRformity  to  Evidence  and  luues.  — 
In  a  prosecution  for  embezzlement, 
where  there  was  evidence  tending  to  con- 
nect anotheV  as  an  accomplice,  the.  de- 
fendant's requested  charges  that  unless 
there  was  evidence  showing  to  a  moral 
certainty  that  he  did  not  account  for 
money  received  from  a  third  person  he 
was  not  guilty,  and  that  the  jury  must 
find  that  the  money  paid  by  such  third 
person  was  neither  accounted  for  by  de- 
fendant to  such  accomplice  or  to  the 
state,    were    properly    refused.      Lacy    t. 


Digitizea 


n,  Google 


i  36  (l)-36  (3) 


Embezzlement — Emergency 


959 


Stale.  13  Ala.  App.  267,  89  So.  244. 
S  M  (S)  Intent. 

Subtequent  Intent— Barr  v.  State,  7 
Ala.  App.  96,  fil  So.  40,  cited  in  note  in 
L.  R.  A.  1916A,  6S1.  See  the  title  EM- 
BEZZLEMENT. 5   36   (3),  vol.  5.  p.  375. 

Fraudolent  Intent. — In  prosecution  un- 
der Code  1907,  9  6831,  for  embezzlement 
as  bailee  or  tr;istee  of  the  state,  charge 
that  if  defendant  knowingly  used  money 
belonging  to  the  state  he  would  be  guilty 
was  erroneous,  as  omitting:  the  eaaential 
ingredient  of  fraudulent  intent.  Ex  parte 
Cowart  (Ala.).  7S  So.  B7g. 

%  38  (S)  Conversion  or  Appropriation  of 
Prcperty. 
Actual  Delivery  of  Honejr.^ — In  a  pros- 
ecution for  embezzlement 'Of  funds  of  a 
Sunday  school,  an  instruction  that  the 
jury  raust  'believe  beyond  a  reasonable 
doubt  that  the  Sunday  school  as  a  body 


placed  the  money  in  defendant's  hands 
is  prorperly  refused,  as  misleading  the 
jury  to  think  that  it  was  necessary  to 
a  conviction  that  they  believe  that  the 
Sunday  school  physically  placed  the 
money  in  defendant's  hands.  Peters  v. 
State,  12  Ala.  App.  133,  67  So.  723. 

Duplicity,  Larceny  and  Conversion.  — 
On  a  trial  for  embezzlement,  an  instruc- 
tion that  defendant  must  be  tried  on  the 
evidence,  and  the  evidence  alone,  and 
that  unless  the  evidence,  and  the  evi- 
dence alone,  satisfied  the  jury  beyond  alt- 
reasonable  doubt  that  defendant  know- 
ingly converted  certain  money,  he  could 
not  be  convicted,  was  properly  refused, 
where  the  indictment  charged  a  larceny 
as  welt  as  a  conversion  of  the  money,  as 
it  would  have  restricted  the  basis  for  a 
conviction  to  the  conversion  of  the 
funds.  Ex  parte  Lacy,  195  Ala.  «M,  70 
So.  272. 


Emblemeiits. 

:,  CROPS;  post,  MORTGAGES;  VENDOR  AND  PURCHASER. 

Embraceiy. 

See  the  title. EMBRACERY,  vol.  5,  p.  878. 


Emergency. 

See  ante,  CARRIERS;  post,  MASTER  AND  SERVANT;  NEGLIGENCE;  RAIL- 
ROADS; STREET  RAILROADS 
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EMINENT  DOMAIN. 

I.  Nature,  Extent,  and  Delegation  of  Power. 

§    1,  Nature  and  Source  of  Power. 

§     2.  Distinction  between  Eminent  Domain  and  Other  Powers. 

§  2  (2)  Regfulations  Relating  to  Highways. and  Streets. 

§  2  (3)   Regulations  Relating  to  Railroads. 
§     3.  Constitutional  Provisions. 
§     5.  Delegation  of  Power. 

§     6.  Construction  and  Operation  of  Legislative  Acts  in  General 

§    7.  To  Private  Corporations. 

§  11.  Particular  Uses  or  Purposes. 

§  l^'A-  Production  and  Supply  of  Electric  Power  or  Light- 

§  18.  Property  Subject  to  Appropriation. 

§  18^.  In  General. 

§  19.  Property  Previously  Devoted  to  Pubhc  Use. 

§  19  (1)   In  General. 

§  19  (2)   Locating  Railroad  or  Street  Railroad  on  Land  or  Ri^t 
of  Way  of  Another  Railroad  or  Street  Railroad. 

§  19  (3)  Locating  Telegraph  or  Telephone  Line  on  Land  or  Right 
of  Way  of  Railroad. 
§  22.  Exercise  of  Delegated  Power. 

§  23.  In  General. 

§  24'/2.  Extent  of  Appropriation. 

§  29.  Determination  of  Questions  as  to  Validity  of  Exercise  of  Power. 

§  30.  Jurisdiction  of  Courts  in  General. 

§  31.  Conclusiveness  and  Effect  of  Legislative  Action. 

n.  Oompenaation. 

(A)  Necessity  and  Sufficiency  in  General. 

§  32.  Necessity  of  Making  Compensation  in  General. 

§  34.  Sufficiency  of  Statutory  Provisions  for  Compensation. 

§  35.  Necessity  of  Payment  before  Taking. 

§  36.  In  General. 

(B)  Taking  or  Injuring  Property  as  Ground   for  Compensation. 
§  44,  Nature  of  Injury  to  Property  Not  Taken. 

§  45>^.  Proper  or   Improper   Construction   or   Operation  of 

Works. 
§  47.  Elements    of    Compensation    for   Injuries    to    Property   Not 
Taken. 

§  50,  Occupation  or  Use  of  Street  or  Other  Highway. 

§  51.  Alteration  of  Grade  of  Street  or  Other  Highway. 

§  54j^.  Danger  of  Personal  Injury. 

§  58,  Appropriation  to  New  or  Additional  Use. 

§  59.  Streets  or  Other  Highways. 

§  60.  Corporations  and  Persons  Lia'ble  for  Compensation. 

(C)  Measure  and  Amount. 
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§  63.  Time  with  Reference  to  Which  Compensation  to  Be  Made. 

§  63'/,.  Nature  and  Extent  of  Right  Taken. 

§  64.  Taking  Entire  Tract  or  Piece  of  Property. 

§  64J^.  .  Value  of  Land. 

§  67.  Taking  Part  of  Tract  or  Property. 

§  68.  In  General. 

§  70.  Injuries  to  Part  Not  Taken. 

§  71.  Injuries  to  Property  Not  Taken. 

§  71}^.  Measure  of  Compensation  in  General, 

§  72.  Depreciation  of  Value. 

§  7i.  Deduction  or  Set-Off  of  Benefits. 

§  74.  In  General. 

§  74  (1)  In  General. 

§  74  (3)  Alteration  of  Grade  of  Street. 

§  74J^.  Limited  Estates  or  Interests  in  Property. 
(D)  Persons  Entitled  and  Payment. 

§  76.  Persons  Entitred. 

§  TSyi.  Landlord  or  Tenant. 

m.  Proceedings  to  Take  Property  and  Assess  Compensation. 
§     80.  Statutory  Provisions  -and  Remedies. 
§    93.  Appearance  and  Representation  by  Attorney. 
§     95.  Pleading. 

§     96.  Petition  or  Complaint. 

§     WH- Amendments. 

§     98.  Evidence  as  to  Right  to  Take. 
§  100-  Evidence  as  to  Compensation. 

§  icej4.  Benefits. 

§  103.  Mode  of  Assessment  of  Compensation. 

§  104.  Trial  by  Jury. 

§  !12.  Assessment  by  Commissioners,  Appraisers,  or  Viewers, 

§  \l2]/3. Appointment  and  Removal. 

§  117j^.  Conclusiveness  and  Effect  of  Award  or  Judgment  in  General. 
§  121.  Appeal. 

§  123.  -Appellate  Jurisdiction. 

§  125.  Right  of  Review. 

§  YZSyi.  Presentation    and     Reservation     in    Lower     Court    of 

Grounds  of  Review. 
tV.  Remedies  of  Owners  of  Property. 

§  132.  Nature  and  Grounds  in  General. 

§  136.  Recovery  of  Damages. 

§  137.  Injunction. 

§  139.  Restraining  Taking  of  or  Injury  to  Property. 

§  139  (2)  Failure  to  Compensate  Owner. 

§  139  (3)   Failure  to  Institute  Proceedings. 

§  140.  Restraining  Constructio-^  of  Works. 

§  151.  Pleading. 
— 81        .  r^  \ 
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§  152.  Evidence. 

§  153.  Admissibility  in  General. 

§  158>^.  Damages  and  Amount  of  Recovery  in  General. 
§  160.  Judgment  or  Decree. 
V.  Title  or  Bights  Acqaired. 

§  I6iyi.  Extent  of  Right  to  Use  of  Property. 
§  162.  Time  of  Passing  of  Title  or  Right. 

Crass  References. 

See  the  title  EMINENT  DOMAIN,  vol.  5.  p.  381,  and  references  there  given. 

In  addition,  see  ante.  APPEAL  AND  ERROR;  CONSTITUTIONAL  LAW; 
post,  RAILROADS:  STREET  RAILROADS;  TELEGRAPHS  AND  TELE- 
PHONES. 


L  NATURE,    EXTENT,    AND    DELE- 
GATION  OF   POWER, 
f  1.  Nature  and  Source  of  Pbwer. 

The  power  of  eminent  domain  is  an  at- 
tribute of  the  sovereignty  of  the  state, 
and  is  absolute  except  as  restrained  by 
the  constitution.  Alabama  Interstate 
Power  Co.  v.  Mt.  Vernon-Woodberry 
Cotton  Duck  Co.,  186  Ala.  6S2.  85  So.  237. 
f  t.  DUtinction  between  Eminent  Domain 

and  Other  Powers. 
{  t  (k)  Repilationi  Rdatinf  to  Hlchways 
and  Stre«ti. 

Forcing  Private  Owners  to  Work  Ani- 
nuls  on  Road.— Toone  v.  Slate.  178  Ala. 
70,  se  So.  e«S.  See  the  title  EMINENT 
DOMAIN.  !  2  (a),  vol.  5.  p.  388. 

Police  Power— Tress  Interfering  with 
Sewer.— Cutting  down  by  city  of  trees 
interfering  with  its  sewage  system  was 
an  exercise  of  its  police  power,  and  not 
an  exercise  of  power  of  eminent  domain, 
within  Const.  1901.  g  235.  Birmingham 
V.  Graves  (Ala.),  76  So.  395. 
}  t  (3)  Regulations  Relating  to  Railroads. 

What  ConstitNtes  Entry  for  Survey- 
Code  190T,  S  3463.  authorizing  railroads, 
etc..  to  enter  land  to  make  preliminary 
surveys,  etc.,  is  based  on  the  sovereign 
power  to  take,  injure,  or  destroy  the 
property  of  others  through  its  appropria- 
tion and  devotion  to  a  public  use.  Dancy 
V.  Alabama  Power  Co.  (Ala.),  73  So.  901. 
{  3.  Constitntiona]  Provisions. 

Equal  Protection  of  Laws— Legislative 
CIsssification. — A  statute  conferring  the 
power  of  eminent  domain  is  not  invalid 


as  creating  an  illegal  discrimination  be- 
tween members  of  the  same  class,  merely 
because  it  does  not  permit  the  coDdem- 
nation  of  rights  and  property  of  cotton 
factories  necessary  for  their  operation. 
Alabama  Interstate  Power  Co.  v.  Ut. 
Vernon-Woodberry  Cotton  Duck  Co„  184 
Ala.  628.  65  So.  287. 

Aathority  of  Lepslature. — Const  IMI, 
S  23,  prohibiting  abridgment  of  the  righl 
of  eminent  domain,  or  such  construc- 
tion Bs  to  prevent  the  legislature  from 
taking  the  property  of  corporations  and 
subjecting  them  to  public  use  in  the  same 
manner  as  the  property  of  individuals, 
did  not  deprive  the  legislature  of  power 
to  enact  Code  1907,  g  3867,  exempting 
property  already  devoted  to  public  use 
from  condemnation  except  when  actmlly 
necessary.  Louisville,  etc.,  R.  Co.  v. 
Western  Union  Tel.  Co.,  IM  Ala.  124,  TI 
So.  118. 

§  S.  Delegation  of  Power. 
S  >■  —  Construction  and  Operation  of 
Legislative  AcU  in  General 

Powers  of  Unincorporated  Partner- 
ships.— Under  Code  1907,  S  348S,  provid- 
ing that  mining,  manufacturing,  power 
and  quarrying  companies  may  acquire 
lands  by  condemnation  for  certain  pur- 
poses, the  power  of  eminent  domain  can 
not  be  exercised  by  an  unincorporated 
partnership.  Sloss-Sheffield  Steel,  etc, 
Co.  V.  O'Rear  (Ala.),  76  So.  57. 

Grounda  of  AtUck  on  Statute.  —  The 
validity  of  a  statute  conferring  the  power 
of  eminent  domain  for  the  taking  of  prop- 
erty for  a  public  use  and  prescribing  com- 
pensation therefor  may  be  attacked  only 
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on  the  ground  that  the  statute  on  its  face 
is  too  indefinite  or  uncertain  to  be  admin- 
istered, or  that  it  illegally  discriminates 
between  members  of  the  same  class. 
Alabama  Interstate  Power  Co.  v.  Mt. 
Vernon -Woodberry  Cotton  Duck  Co..  186 
Ala.  632,  65  So.  387. 

How  Construed. — Statutes  delegating 
power  of  eminent  domain  must  be  strictly 
construed  in  favor  of  owner  of  property. 
Ensign  Yellow  Pine  Co.  v.  Hohenberg 
(Ala.),  75  So.  89T. 

"Mode"  of  Proceeding  —  Cotutniction 
of  Statute. — Since  the  rule  of  strict  con- 
struction is  applicable,  Code  19Q7,  g  3860, 
relating  to  eminent  domain  does  not 
grant  tl)e  right  to  condemn,  but  only  pre- 
scribes the  "mode"  of  proceeding,  where 
the  right  to  condemn  has  been  in  fact 
conferred  or  delegated.  Sloss-Sheffield 
Steel,  etc.,  Co.  v.  O'Rear  (Ala.),  76  So.  S7. 
§  7, To  private  Corpotatioos. 

Dam  and  Power  Sitei — Validity  of 
Statute.— Code  190T.  §  3627  et  seq.,  au- 
thorizing corporations  to  condemn  dam 
and  power  sites  for  water  power,  but- 
declaring  that  they  may  not  condemn  a 
private  residence,  nor  the  outhouses, 
gardens,  or  orchards  within  the  curtilage, 
for  a  substation  site  or  for  rights  of  way 
for  transmission  lines,  and  shall  have  no 
power  to  condemn  lands,  hydraulic 
structures,  water,  or  water  rights  of  any 
cotton  factory  at  any  point  on  the  same 
water  course  in  actual  and  prior  use  by 
it  for  the  operation  of  its  plant,  but  may 
condemn  the  lands,  hydraulic  structures, 
water  rights  of  such  cotton  factory  in 
excess  of  what  is  in  use  or  may  be  used 
at  normal  stages  for  the  operation  of  its 
plant,  is  not  invalid  on  the  ground  of  in- 
definiteness  for  failing  to  define  or  de- 
scribe the  subjects  which  may  be  con- 
demned. Alabama  Interstate  Power  Co. 
V.  Mt.  Vernon -Woodberry  Cotton  Ducfc 
Co.,   186   Ala.   622,   65   So.   287. 

IWhat  May  Be  Condetnneit^tatutei. — 
The  subjects  of  condemnation  specified 
by  Code  1907,  g  3627  et  seq.,  empowering 
corporations  to  condemn  dam  and  power 
sites  for  the  production  of  water  power, 
are  all  properties  or  easements  within 
the  classes  or  characters  of  subjects  of 
ownership,    which    the    state    may    make 


subject  to  appropriation  for  a  public  use. 
Alabama  Interstate  Power  Co.  v.  Mt. 
VernonrWoodberry  Cotton  Duck  Co., 
ISS  Ala.  622,  es  So.  287. 

Exerdce  of  Power  by  Foreiin  Corpo- 
ration!.— The  f^ate  may  authorize  a  for- 
eign corporation  lawfully  enpowered  to 
promote  a  public  use  to  exercise  the 
power  of  eminent  domain,  and  may  confer 
the  right  to  take  the  property  of  a  cor- 
poration already  condemned  under  the 
power  of  eminent  domain.  Alabama  In- 
terstate Power  Co.  v.  Mt,  Vernon-Wood- 
berry  Cotton  Duck  Co.,  186  Ala.  622,  65 
So.   287. 

Class  Le(ialat)on.— It  is  within  the  dis- 
cretion of  the  legislature  to  say  who  may 
exercise  the  power  of  eminent  domain,  and 
hence  Code  1907,  §  3485,  confining  its 
exercise  to  corporations,  is  not  unconsti- 
tutional. Sloss-Sheffield  Steel,  etc.,  Co. 
V.  O'Rear  (Ala.),  76  So.  67. 
§  11.  Particular  Uses  or  Purposes. 

§    15^.   Production  and   Supply  of 

Electric  Power  or  Light. 

Where  the  object  of  a'  corporation 
seeking  to  condemn  a  dam  and  lands  is 
to  acquire  water  power  for  the  genera- 
tion of  electricity  lor  distribution  to  the 
public  for  light,  heat,  and  power,  the  use 
for  which  the  property  is  sought  to  be 
taken  is  public.  Alabama  Interstate 
Power  Co.  V.  Mt.  Vernon-Woodberry 
Cotton  Duck  Co.,  186  Ala.  622,  65  So.  287, 
§  18.  Property  Subject  to  Appropriation. 
§  ISV^. In  OeoeraL 

Under  Code  1907,  §  3880,  allowing  a 
domestic  corporation  proposing  to  con- 
demn "'lands"  to  apply  to  the  probate 
court  for  an  order  of  condemnation,  the 
tracks  of  a  street  railroad  company,  laid 
upon  certain  streets  by  the  city's  permis- 
sion, and  in  which  the  company  acquired 
no  property  rights,  held  not  compre- 
hended within  the  broadest  sense  of  the 
term  "lands."  Ex  parte  Montgomery 
Light,  etc.,  Co.,  187  Ala.  376,  65  So,  403. 

§  1».  Property  Previously  Devoted 

to  Public  Use. 
§  1»  (1)  In  General. 

What  "Acturi"  Means.— Western  Union 
Tel.  Co.  V.  South,  etc.,  R.  Co..  184  Ala. 
66,  62  So.  788.  cited  in  note  in  Ann.  Cas, 
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1917B.  691.  See  the  title  EMINENT 
DOMAIN.  I  19  (1).  vol.  6,  p.  390. 

Defining  "Specific"  —  Western  Union 
Tel  Co.  V.  South,  etc.,  R.  Co.,  .J8*  Al». 
66,  63  So.  768.  Sm  the  title  EMINENT 
DOMAIN,  f  19  (1),  vol.  8,  p.  390. 

LMid  of  Public  Service  Corporation.— 
Western  Union  Tel.  Co,  v.  South,  etc..  B. 
Co.,  184  Ala.  66,  62  So.  786.  See  the  title 
EMINENT  DOMAIN,  §  19  (1),  vol.  9, 

p.   390.  . 

Railroad  Cro»«in»  —  Statutory  Prori- 
aionB.-Under  Const.  1901,  §  243,  allow- 
ing every  railroad  to  cross  the  tracks  ot 
any  other  railroad,  and  Code  1907.  S 
3885.  allowing  any  railroad  proposing  to 
cross  any  other  railroad  to  acquire  an 
easement  (or  such  purpose,  a  taking 
merely  for  a  crossing  is  distinguished 
from  a  taking  generally  under  S  38ft7. 
providing  that  property  already  con- 
demned or  devoted  to  a  public  use  shall 
not  be  re-condemned  to  another  and  dif- 
ferent character  o£  use,  unless  there  is 
actual  necessity  therefor,  and  unless  the 
original  use  will  not  thereby  be  materially 
interfered  with.  Mobile,  etc..  R.  Co.  v. 
Louisville,  etc.,  R.  Co.,  192  Ala.  13fl.  6B 
So,  905. 

Same— Reaaonable  Neceaaity.  —  Such 
right  ot  crossing  is  subject  to  those  gen- 
eral regulations  and  restraints  inhering  in 
the  exercise  of  the  right  ot  eminent  do- 
main, and  depends  upon  a  reasonable  ne- 
cessity therefor,  and,  where  such  necessity 
is  shown,  the  crossing  must  be  so  located 
and  constructed  as  not  to  inflict  any  un- 
necessary injury  upon  the  road  crossed; 
but  the  crossing  is  not  required  to  do  no 
injury  whatever,  or  to  select  the  place 
and  mode  which  will  least  injure  the 
railroad  crossed  and  such  right  to  cross  is 
not  confined  to  the  main  tracks  of  the  other 
road,  but  applies  to  its  lateral  and  spur 
tracks  and  switches,  and  one  crossing, 
or  even  several,  does  not  necessarily  ex- 
haust the  general  right  to  cross,  Mobile, 
etc..  R.  Co,  V.  Louisville,  etc,  R.  Co.,  192 
Ala.  138,  68  So.  905. . 
§  19  (»)  Locating  Railroad  or  Street 
Railroad  on  Land  or  Right  of  Way 
of  Another  Railroad  or  Street  Rail- 
road. 
The  legislature  may  authorize  the  use, 


under  certain  conditions,  of  the  track  of 
one  street  railroad  by  another.  Ex  parte 
Montgomery  Light,  etc..  Co.,  18T  Al». 
378,  65  So.  403. 

g  19  (8)  Locating  Telegraph  or  TelepbMie 
Line  on  Land  or  R^ht  of  Way  of 
Railroad. 

Sufficient  Necet«ty  to   Acquire  Sitbt- 

-Western  Union  TeL  Co.  v.  South,  etc, 
R.  Co..  184  Ala.  66,  63  So.  788,  cited  in  not» 
in  Ann.  Cas.  1917B,  891.  693.  See  the  title 
EMINENT  DOMAIN,  §  19  (3).  voL  J. 
p.  391. 

Conatruction  of  Statute — "Actual'*  — 
'Specific"— Code  1907,  §  3887,  providing 
that  property  already  devoted  to  public 
shall  not  be  taken  for  a  differenl 
character  of  use.  unless  an  actual  neces- 
sity for  the  specific  land  or  portion  there- 
of shall  be  alleged  and  proven,  does  not 
authorize  a  telegraph  company  lo  con- 
demn an  easement  for  its  lines  along  the 
unused  portion  of  a  railroad  right  of  waj, 
merely  because  it  is  more  convenient  to 
do  so.  or  iMcause  the  easement  can  be 
secured  at  less  cost,  since  "actual,"  u 
used  in  the  statute,  means  real,  as  dis- 
tinguished from  apparent,  constructiip-e, 
or  imputed,  and  "specific"  means  tending 
to  specify,  or  to  make  particular,  definite, 
limited  or  precise.  Louisville,  etc,  R. 
Co.  V.  Western  Union  TeL  Co.,  US  AU. 
124.  71  So.  118. 

Same  —  Limitation  of  Right  —  Code 
1S96.  IS  1244.  1246,  which  gave  any  tele- 
graph company  the  right  to  construct  its 
lines  along  a  railroad  right  of  way.  and 
authorized  it  to  condemn  an  easement 
for  that  purpose,  were  omitted  from  lli* 
Code  of  1907  and  thereby  repealed,  .^n 
act  approved  in  1903  (Laws  1S03,  p.  3T4). 
now  codified  in  part  as  Code  190T,  |  336T, 
provided  that,  if  the  property  sought  to 
be  condemned  had  already  been  devoted 
to  public  use.  it  should  not  be  taken  for 
another  and  different  character  of  public 
use,  unless  an  actual  necessity  for  the 
specific  land  shall  be  shown,  and  unless 
it  be  shown  that  the  different  use  Ki!> 
not  materially  interfere  with  the  public 
use  to  which  such  property  is  already 
devoted.  Held,  that  these  changes  in 
the  statutes  indicated  an  intention  to 
limit  the  right  of  a  telegraph  company  to 
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condemn  an  easement  along  %  railroad 
right  of  way  to  the  cases  provided  for  by 
Code  1907.  §  3867.  Louisville,  etc.,  R. 
Co.  V.  Western  Union  Tel.  Co.,  165  Ala. 
124,  71  So.  118. 

g  sa.  Exercise  of  Delegated  Power. 

9  as. In  General. 

Temporary  Right*— Statute.— The  right 
conferred  by  Code  1»07,  §  3493,  authoriz- 
ing corporations  possessing  the  right  to 
condemn  property  to  enter  thereon  for 
examinations  and  surveys  necessary  for 
the  selection  of  the  most  advanUgeous 
routes  and  sites,  is  necessarily  incident 
to  and  preliminary  of  authoriied  proceed- 
ings to  condemn,  and  the  right  is  not 
conditioned  on  any  other  contingency 
than  that  the  corporations  mentioned 
shall  have  in  contemplation  proceedings 
to  condemn.  Alabama  Interstate  Power 
Co.  V.  Mt.  Vernon-Woodbcrry  Cotton 
Duck  Co.,  186  Ala.  623,  69  So.  287. 

What  Corporations  Entitled  under 
Cod&  1807,  §  Mn.— The  right  conferred 
by  Code  1907,  §  3493,  to  make  preliminary 
examinations  and  surveys  by  corpora- 
tions entitled  to  condemn  land,  is  appli- 
cable to  a  corporation  organized  to  gen- 
crate  and  transmit  electricity  for  light, 
heal  and  power,  with  the  right  to  con- 
demn property  to  create  water  power  for 
the  generation  of  electricity.  Alabama 
Interstate  Power  Co.  v.  Mt.  Vernon- 
Woodberry    Cotton    Duck    Co.,    136    Ala. 

833,    65    So.   287. 

g  M^.  Extent  of  Appropriation. 

There  is  no  statutory  authority  for 
proceeding  'by  lumber  company  to  con- 
demn, for  term  of  years  only,  right  of 
way  for  railroad  over  lands  of  another; 
Code  ISOT,  g  3B60,  authorizing  an  appli- 
cation to  take  lands,  or  to  acquire  an  in- 
terest or  easement  therein.  Ensign  Yel- 
low Pine  Co.  v.  Hohenberg  (Ala.),  7S 
So.   867. 

§   98.   Determination   of   Questiona  as   to 
Validity  of  Exercise  of  Power. 

§  SO. JuriadictJon  of  Conrts  in  Gen- 
eral 
The    court    in    which    a    proceeding   to 

condemn   land   (or  a  public  use   is   insti- 


tuted must  determine  whether  the  stat- 
utory conditions  exist  and  whether  the 
particular  subject  sought  to  be  con- 
demned is  within  the  exceptions  made 
in  the  statute,  and,  when  its  jurisdiction 
is  invoked  by  petition  sufficient  or  insuf- 
ficient, no  other  authority  may  interpose 
to  stay  or  defeat  it.  Alabama  Interstate 
Power  Co.  v.  Mt.  Vernon-Woodbcrry 
Cotton  Duck  Co.,  1B6  Ala.  623,  65  So. 
287. 

§  91.  ^_  Concluaiveness  and  EfFect  of 
Legislative  Action. 
Where  the  use  for  which  property  is 
sought  to  :be  taken  under  the  power  of 
eminent  domain  is  public,  the  Judgment 
of  the  legislature  on  the  question  of  the 
expediency  of  authorizing  the  exercise  of 
the  power  is  conclusive  and  will  not  be 
considered  by  the  courts;  the  policy  of 
a  statute  being  no  concern  of  the  courts. 
Alabama  Interstate  Power  Co.  v.  Mt. 
Vernon-Woodberry  Cotton  Duck  Co., 
186  Ala.  622,' 65  So.  287.  . 

II.   COHPENSATIOM. 

(A)  NECESSITY  AND  SUFFICIENCY 
IN  GENERAL. 

§  3S.  Necessity  of  Making  Compensation 
in  General. 

Acquisition  of  Property  —  Efiect.  — 
The  condemnation  of  property  or  ease- 
ments presupposes  deprivation  of  the 
owner,  and  compensation  must  'be 
awarded  him  for  the  loss  of  his  property 
together  with  the  inconvenience  attend- 
ing condemnation.  Alabama  Interstate 
Power  Co.  T.  Mt.  Vernon-Woodberry 
Cotton  Duck  Co.,  186  Ala.  633,  85  So.  387. 

Just  compensation  u  constitutional 
prerequisite  to  condemnation  of  private 
propery  by  individuals  or  corporations. 
Ensign  Yellow  Pine  Co.  v.  Hohenberg 
(Ala.),  75  So.  897. 

Property  Taken  by  City — Nature  of 
Use.— Under  Const.  1901,  §  335.  with  ref- 
erence to  compensation  for  property 
taken  for  public  use,  recovery  is  conhned 
to  instances  where  municipality  is  en- 
gaged in  construction  or  enlargement  of 
its  works,  highways,  or  improvements. 
Birmingham  v.  Graves  (Ala.),  76  So.  365. 
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§  34.  Sufficiency  of  SUtutory  Provisioiu 
for  Compensation.  . 

Code  1907,  I  1361,  requiring  an  ordi- 
nance describing  a  proposed  street  im- 
provement, §  1362,  providing  lor  the  pub- 
lication of  the  ordinance,  §  1364,  provid- 
ing for  objections  by  the  owner,  and  8 
13S1,  authorizing  the  tiling  of  objections 
to  an  assessment  for  street  improve- 
ments, sufficiently  protect  an  owner 
against  any  deprivation  of  any  right 
guaranteed  by  Const.  1901,  §  S3S,  pro- 
viding that  municipal  corporations,  in- 
vested with  privilege  o(  taking  property 
for  public  use,  shall  make  just  compensa- 
tion, for  the  legislature  has  inherent 
power  to  prescribe  a  reasonable  estoppel 
after  an  owner  has  an  opportunity  to 
contest  the  proceedings  and  an  assess- 
ment, but  fails  to  do  so.  Ex  parte  Gud- 
enrath.  194  Ala.  5fi8,  69  So,  629. 
§  3S.  Necessity  of  Payment  before  Tak- 
ing. 
§  34. In  General. 

Railroad  Crossing  —  Taking  of  Prop- 
erty—Statutes. —  Under  Const.  1901,  § 
242,  following  Const.  1875,  art.  14,  §  21, 
allowing  any  railroad  to  cross  any  other 
railroad  crossing,  held  taking  of  property, 
which  under  other  constitutional  provi- 
sions requires  payment  of  just  compen- 
sation before  taking.  Mobile,  etc.,  R.  Co. 
V.  Louisville,  etc.,  R.  Co.,  192  Ala.  136, 
68  So.  905. 

What  Constitutes  Entry  for  Survey. — 
Such  statute,  in  view  of  Const.  1901,  §§ 
23.  235,  requiring  corporations  authorized 
to  condemn  to  make  compensati 
property  before  its  taking,  injury,  or  de- 
struction, must  be  construed  as  not  au>- 
tliorizing  the  taking,  injury,  or  destruc- 
tion of  property  in  the  exercise  of  the 
power  of  eminent  domain,  but  as  author- 
izing only  a  preliminary  examination  and 
survey,  with  only  such  damage  as  is 
rily  inflicted  by  the  entry  and 
lent  of  surveyors  over  the  land 
and  in  the  efficient  use  of  their  instru- 
ments, which  may  include  the  tramping 
down  of  herbage  and  the  minimum  of 
injury  to  growing  crops,  but  can  in  no 
event  rightfully  include  the  injury  or  de- 
struction   of  any    form  or   character    or 


amount  of  growing  trees  or  timber;  the 
terms  "examinations"  and  "surveys,"  as 
employed  in  the  statute,  having  only  the 

-dinary  significance  contributed  to  ihem 
by  the  lexicographers.  Dancy  f.  Ala- 
bama Power  Co.   (Ala.).  73  So,  901. 

Entry  by  or  with  Animals  or  Vehicles. 

Under  Code  1907,  %  3493.  authorizing 
certain  corporations  to  enter  land  for 
preliminary  survey  "by  their  officers, 
agents  and  servants,"  such  rights  of  en- 
try, etc..  are  to  be  exercised  by  person; 
only,  not  by  or  with  animals  or  vehicle!. 
Dancy  v.  Alabama  Power  Co.  (Ala.),  73 
So.  901. 

OB)    TAKING    OR   INJURING  PROP- 
ERTY   AS  GROUND    FOR   COM- 
PENSATION. 
§  M.  Nature  of  Injury  to  Property  Not 

Taken. 
§  «!4.  Proper  or  Improper  Con- 
struction or  Operation  of  Works. 
Rights  of  Action— Foreseen  Injuries- 
Pursuant  to  state  and  national  authority, 
complainant  erected  a  dam  in  a 'river 
which  caused  the  backing  up  of  waters. 
Const.  %  235.  requires  in  condemnation 
proceedings  compensation  for  the  prop- 
erty taken,  injured,  or  destroyed,  to  be 
paid  before  the  taking,  injury,  or  destruc- 
tion. Defendants  asserted  that  the  dam 
created  a  pool  of  water  constituting  a 
nuisance  which  injured  their  property 
and  made  the  locality  unhealthful.  Held, 
that  while  defendants  could  not  recover 
unless  they  were  damaged  in  health  or 
property  as  a  result  of  the  maintenance 
of  the  dam,  they  might  in  such  case  re- 
cover if  the  damages  were  the  result  of 
complainant's  negligence,  or  if  the  in- 
juries were  the  prcfximate  result  of  the 
construction  of  the  dam  and  could  have 
been  foreseen  at  the  time  of  the  con- 
struction. Hamilton  v.  Alabama  Power 
Co.,  195  Ala.  438,  70  So.  737. 

Smoke,  Noises,  Obstruction  of  Traffic 
—Possession  of  Street.  —  Under  Const 
art.  235,  requiring  in  condemnation  pro- 
ceedings compensation  for  the  properly 
taken,  injured,  or  destroyed  by  the  con- 
struction or  enlargement  of  its  worts, 
ways,  etc.,  to  be  paid  before  the  taking, 
abutting  owner  not  shown   to  be  in  poJ 


Diomzeaov  Google 


§§  45j/,-59 


Eminent  Domain 


967 


1  which 


session  of  the  fee  of  z  street  upon 
a  road  lays  its  track  could  not  recover  for 
damages  from  its  operation  by  reason  of 
smoke,  noises,  and  obstruction  of  traffic. 
Sudduth  V.  Central,  etc.,  R.  Co.,  197  Ala. 
393.   73   So.  28. 

Contequential  Dimagei— Decay  of  Veg- 
etmble  Hatter.  —  Consequential  damages 
to  persons  caused  by  decay  of  vegetable 
matter  submerged  by  construction  of  a 
dam  involve  no  injury  to  property,  pro- 
tected fay  Const.  1901,  §  235,  providing 
for  compensation  for  properly  taken,  in- 
jured or  destroyed  in  construction  of 
public  works.  Burnett  v.  Alabama  Power 
Co.  (Ala.).  74  So.  4S9.  , 

Same — Nuisance.  —  Where  a  dam  was 
constructed  by  defendant  in  the  aid  of 
navigation  under  the  authority  of  the 
government,  and  in  strict  compliance 
with  the  plans  and  specifications  of  the 
government  under  Act  Cong.  March  4, 
1907,  c.  2912.  34  Slat.  1288,  which  did  not 
require  the  lard  to  be  cleared,  the  de- 
fendant, as  the  agent  of  the  government, 
was  relieved  from  liability  for  a 
sance,  caused  by  decay  of  vegetable 
ter  submerged,  and  is  not  liable  for 
sequential  damages  except  to  property, 
since  there  can  be  no  recovery  for  dam- 
ages, or  relief  from  corpse quences.  inci- 
dentally resulting  from  acts  or  things 
performed  or  conducted  in  a  proper  man- 
ner under  legal  authority,  and  which  bui 
for  such  legislation  would  constitute  a 
nuisance,  and  the  sovereign  controls 
navigable  streams,  and  the  riparian  owner 
B.cquires  rights  subject  to  such  control 
and  right  of  sovereign  to  make  reason- 
able improvements,  which  may  be  dele- 
gated, and  unless  some  constitutional 
right  is  invaded,  there  can  be  no  liability 
for  consequential  damages.  Burnett  v. 
Alabama  Power  Co.  (Ala.).  '4  So.  459. 

§  47.  Elements  of  Compensation  for  In- 
juries to  Property  Not  Taken. 

§    60,  Occupadon   or   Use  of  Street 

or  Other  Highway. 
The  construction  of  a  commercial 
steam  railroad  in  a  public  street,  though 
under  municipal  authority,  imposes  a 
burden  in  excess  of  that  imposed  by  the 
original   dedication   to   public   use,    inter- 


feres with  the  proprietary  right  of  an  ad- 
iwner  owning  the  ultimate  fee  in 
the  soil,  and  is  an  exercise  of  eminent  do- 
for  which  compensation  must  b* 
made  before  the  injury  is  done.  South, 
etc.,  R.  Co.  V.  Davis,  185  Ala.  193,  64  So. 
606. 

§  Bl.  Alteration  of  Grade  of  Street 

or  Other  Highway. 
Injury  to  Abutting  Property— Liability. 
-Under  the  constitution  and  statutes,  a 
ity  had  no  authority  to  improve  a  street 
by  changing  the  grade  thereof  to  the  in- 
jury of  abutting  property,  without  first 
making  just  compensation  to  the  owners 
thereof.  North  Alabama  Tract.  Co.  f. 
Hays.  184  Ala.  59E,  G4  So.  39. 

Proximate  Cause — Liability.  —  Where 
a  city  elevated  the  grade  of  a  street  59 
feet  wide  from  sidewalk  to  sidewalk 
and,  as  required  to  do  by  an  ordinance, 
a  street. railroad  company  raised  its  track 
and  the  earth  for  18  inches  on  either  side 
to  conform  to  the  newly  established  grade, 
the  change  for  25  (eet  on  either  side  of 
the  track  being  made  'by  the  city  and  not 
by  the  railroad  company,  the  company 
was  not  liable  to  abutting  owners  for  in- 
juries to  their  properly  resulting  from 
the  interference  with  the  accessibility 
thereof  and  overtiows  thereof  in  wet  sea- 
sons, as  what  it  did  could  not  have  been 
the  proximate  cause  of  the  injury.  North 
Alabama  Tract.  Co.  i-.  Hays,  184  Ala.  592, 
64  So.  39. 

g  Mi^. Danger  of  Personal  Injury. 

Where  a  right  of  way  for  transmission 
of  electricity  is  condemned,  the  owner 
may  recover  actual  depreciation  to  his 
remaining  land  caused  by  the  presence 
of  the  right  of  way;  but  mere  fears  of  the 
people  from  the  presence  of  the  right  of 
way  can  not  be  made  a  basis  on  which  to 
predicate  depreciation  or  effect  the 
amount  of  the  recovery.  Alabama  Power 
Co.  V.  Keystone  Lime  Co.,  191  Ala.  S8, 
67  So.  833. 

§  SB.  Appropriation  to  New  or  Additional 
Use. 

g  69. Streets  or  Other  Highways. 

Electric  Railways  —  Double  Track  on 
City  Street — Birmingham  R.,  etc.,  Co. 
V.  Smyer,  181  Ala.  lai,  61  So.  354,  cited 
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in  note  in  Ann.  Cas.  lOlsB,  872.  See  the 
title  EMINENT  DOMAIN,  g  S9  (3),  vol. 
9,  p.  MS. 

Inconvenience  in  Loading  and  Unload- 
iag  Goods_Birniinghani  R-,  etc.,  Co.  v. 
Smyer,  181  Ala.  121,  61  So.  3S4,  cited  iri 
note  in  Ann.  Cas.  19ieB,  BT2.  See  the  title 
EMINENT  DOMAIN,  g  69  (3),  vol.  5, 
p.   409. 

9   eo.    Corporations   and   Persona    Liable 
for  Compenution. 
Where  a  dam,  which  aided  navigati 
was   constructed   under   the   authority   of 
the  government,  the  owner  stands 
shoes  of  the  government  and  is  not  lia- 
ble for  consequential  damages,  except 
property   resulting    from   the    conditions 
caused  by   the    construction,   and   is    not 
guilty    of  negligence    in   backing   up    the 
water.     Hamilton  v.  Alabama  Power  Co. 
IM  Ala.  438,  70  So.  T37. 

(C)  MEASURE  AND  AMOUNT. 

9  63.  Time  witii  Reference  to  Which 
Compensation  to  Be  Made. 
Compensation  to  be  paid  by  the  rail- 
road for  land  condemned  must  be  fixed 
by  the  valuation  of  the  property  as  of 
the  date  of  the  petition  for  condemna- 
tion. Smith  V.  Jeffcoat,  196  Ala.  66,  71 
So.  717, 

8  n^.    Nature    and    Extent    of    Right 

Taken. 

Though  condemnation  of  right  of  way, 
by  Code  1607,  §  38S2,  vesta  in  applicant 
easement  proposed  to  be  acquired  for 
uses  and  purposes  stated  in  application, 
and  for  no  others,  thus  leaving  fee  in 
owner,  in  ordinary  case  of  application  to 
condemn  easement,  not  limited  to  term 
of  years,  rule  is  to  award  owner  value  of 
entire  fee  at  time  of  taking.  Ensign 
Yellow  Pine  Co.  v.  Hohenberg  (Ala.), 
75  So.  867. 

9  U.   Taking   Entire   Tract   or   Piece   of 

Property. 

9  •^ Value  of  Land. 

Owner  Retaining  Righta.— Where  an 
owner,  after  condemnation,  retains  sub- 
stantial rights  in  the  property  taken,  he 
can  not  recover  the  value  as  compensa- 


tion. Alabama  Power  Co.  v.  Garden,  lit 
Ala.  384,  66  So.  SSS. 

Actual  Value.— Where  land  is  taken 
under  the  right  of  eminent  domain,  ibe 
owner  is  entitled  to  the  actual  value  of 
the  land  taken.  Alabama  Power  Co.  v. 
Keystone  Lime  Co.,  191  Ala.  58,  67  So. 
833;  Alabama  Power  Co.  v.  Garden,  m 
Ala.  384,  56  So.  566. 

Market  Value.  —  Where  land  taken  tot 
the  impounding  of  water  by  a  dam  will 
be  so  submerged  as  to  preclude  any  re»- 
sonable  use  thereof  by  the  owner,  the 
measure  of  the  compensation  for  the 
area  taken  is  the  market  value  thereof 
at  the  time  of  the  taking.  Alabama 
Power  Co.  v.  Garden,  189  Ala.  384,  «  So. 
996. 

Same— Partial  Use.— Where  land  taken 
for  the  impounding  of  water  by  a  dan 
will  be  submerged  on  occasions  of  flood 
only,  so  th\t  the  owner  may  use  the  prop- 
erty to  hia  own  advantage,  the  meaiure 
of  the  compensation  for  the  area  taken 
is  the  value  of  that  area  before  and  after 
condemnation.  Alabama  Power  Co.  »■ 
Garden,  189  Ala.  384,  66  So.  SB6. 
S  67.  Taking  Part  of  Tract  or  Property. 

8  M In  General. 

An  owner  whose  land  is  taken  for 
public  use  is  entitled  to  be  compensated 
for  the  value  of  the  property  uken  at 
the  time  of  condemnation  and  for  the 
diminished  value  at  that  time  of  his  other 
property  legally  related  to  that  takea, 
because  of  the  appropriation  of  that 
taken.  Alabama  Power  Co.  v.  Garden, 
189  Ala.  384,  66  So.  596. 
§  70. Injuries  to  Part  Not  Takea. 

Where  land  is  taken  under  the  right  of 

emment    domain,  the    owner  is    entitled 

the  direct  and  certain  damages  result- 

:  to   his  other  land.     Alabama  Power 

.  V.  Keystone  Lime  Co.,  191  Ala.  58, 
67   So.  833. 

S  71.  Injuries  to  Property  Not  Taken. 

9  715^. Hcaaure  of  Compenution  in 

General. 

The  measure  of  compensation  for  the 
taking  of  land  for  the  impounding  of 
water  by  a  dam  does  not  embrace  any 
loss  growing  out  of  the  imaginary  fein 
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on  tht  part  of  the  community  that  the 
taking  will  cause  sickness  in  the  com- 
munity and  thereby  cause  reduction  of 
market  value  of  property.  Alataiiia 
Power  Co.  v.  Carden,  189  Ala,  384,  66  So. 
ses. 
I  7S. Depreciation  of  Value. 

OffaettinK  Benefits  —  Property  Uerel; 
Injured.  —  Where  property  is  wholly 
taken  or  destroyed  hy  a  municipality  in 
carrying  out  a  public  improvement,  the 
measure  of  damages  is  the  market  value 
of  the  ^property,  with  no  deduction  on 
account  of  either  general  or  special  ben- 
efits, or  increase  in  value  to  the  remain- 
ing property  from  the  improvement. 
Huntsville  v.  Goodenrath,  13  Ala.  App. 
S79,  68  So.  676. 

Difference  in  Value  before  and  After 
Takin(<— When  suit  is  brought  for  result- 
ing damages  to  properly  under  Const. 
1901,  I  23C,  as  distinguished  from  taking 
the  property,  plaintiff  may  recover  differ- 
ence in  value  of  his  land  before  and  after 
doing  of  the  work.  Louisville,  etc.,  R. 
Co.  V.  Orr  (Ala.).  76  So.  961. 
§  73.  Deduction  or  Set-0&  of  Benefits. 

§  74. In  General. 

S  74  (1)  In  General. 

Allowance  for  Special  Benefit*.— Where 
plaintiff  claims  that  property  has  been 
damaged  from  the  construction  of  a  pub- 
lic highway  upon  which  the  lot  abuts, 
the  special  beneRts  from  the  work  must 
be  set  off  against  the  damages.  Birm- 
ingham V.  Kennedy,  S  Ala.  App.  911,  63 
So.   770. 

Province  of  Jury. — Where,  in  condem 
nation  proceeding^  the  owner  demand: 
recovery  tor  injurfes  to  his  remaining 
land,  the  jury  must  set  off  any  benefit 
that  may  accrue  against  any  resulting 
damages.  Alabama  Power  Co.  v.  Key- 
stone Lime  Co.,  191  Ala.  58,  67  So.  833. 

Nature  and  Character  of  Improvements. 
— In  action  for  resulting  damages  to  land 
not  taken,  the  nature  and  character  of 
improvements  made  must  be  taken  into 
consideration  as  an  element  of  enhance- 
ment of  value.  Ivouisville,  etc..  R.  Co.  v. 
Orr  (Ala.),  76  So.  961. 

Enhancement  of  Value. — When  suit  is 


brought  for  resulting  damans  to  prop- 
erty under  Const.  1901,  \  235,  if  the  value 
was  thereby  enhanced  he  can  not  re- 
cover. Louisville,  etc.,  R.  Co.  v.  Orr 
(Ala.),  76  So.  961. 

Property  Wholly  Taken  or  Destroyed. 

-Measure  of  damages  for  property 
wholly  taken  or  destroyed  held  the  mar- 
ket value  without  deduction  for  benefits 
remaining  property.  Huntsville  v, 
Goodenrath,  13  Ala.  App.  879,  68  So.  676, 
certiorari  denied  in  Ex  parte  Gudenrath, 
194  Ala.  568,  69  So.  639. 
§  74  (3)  Alteration  of  Grade  of  Street 

What  is  Admissible  to  Show  Enhanced 
Value. — In  action  for  resulting  damages 
to  land  by  improvements  by-  railroad, 
while  fact  that  street  was  graded  and 
improved  by  changes  made,  instead  of 
being  muddy  and  impassable  as  it  bad 
been  'before,  could  be  considered  as  en- 
hancing value,  erection  of  depot  and 
double -tracking  of  rails  could  not  be  so 
considered.  Louisville,  etc.,  R.  Co.  v. 
Orr  (Ala.),  76  So.  961. 

Erection  of  Other  Improvements.  — 
Where  railroad  .caused  street  to  be  graded, 
placing  plaintiffs  lot  above  street  level 
with  consequent  damage,  erection  of 
station  or  other  improvements  in  locality 
could  not  <be  considered  as  enhancing 
value  of  property  if  not  an  integral  part 
of  improvement.  I^uisville,  etc.,  R.  Co. 
V.  Orr  (Ala.),  76  So.  961. 
S  74H-  Limited  Estates  or  Interests  in 
Property. 
Where  a  power  company,  condemning 
a  right  of  way  for  the  erection  and  main- 
tenance of  instrumentalities  for  transmis- 
sion o{  electricity,  acquired  only  the  sur- 
face, and  any  mineral  interests  remained 
in  the  owner,  the  owner  could  only  re- 
cover the  value  of  the  surface,  unaffected 
by  the  value  of  mineral  interest.  Ala- 
bama Power  Co.  *.  Keystone  Lime  Co., 

191   Ala.   58,   S7   So.   833. 

(D)  PERSONS  ENTITLED  AND  PAY- 
MENT. 
S  76.  Persons  Entitled. 

§  785^. Landlord  or  Tenant 

One  who  acquires  a  leasehold  right  in 
land,    against  which    condemnation    pro- 
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ceedings  have  been  filed,  takes  it  subject 
to  the  rights  of  the  condemning  parties, 
and  can  have  no  compensation  for  the 
alleged  interest  in  the  land.  Smith  v. 
Jeffcoat,  196  Ala.  96,  71  So.  717. 

III.  PROCBBDINGS  TO  TAKE  PROP. 
BRTY  AND  ASSESS  COMPEN- 
SATION. 

§  80.  Statutory  Provision!  and  Remedies, 
To  Condemn  Land  for  State  PurpoMs. 
— State  V.  Still,,  Hfl  Ala.  442,  59  So,  628, 
See  the  title  EMINENT  DOMAIN,  § 
60,  vol.  5,  p.  416. 

Failing  to  Prescribe  Method— Validity 
of  Swtute.— Code  1607,  §  3637  et  seq.,  au- 
thorizing the  condemnatio'h  of  dam  and 
power  sites  for  water  power,  including 
the  right  to  condemn  the  lands,  hydraulic 
structures,  and  the  water  rights  of  any 
cotton  factory,  in  excess  of  what  is  .ic- 
tually  in  use  or  may  be  used  at  normal 
stages  of  the  stream  for  the  operation 
of  its  plant,  is  not  invalid  for  failing  to 
prescribe  a  method  for  ascertaining  the 
excess  of  w^r  power  of  a  cotton  mil! 
above  its  requirements  which  is  sub- 
jected to  condemnation;  but  the  excess 
may  be  disclosed  by  experts,  so  that  the 
court  can  give  effect  to  the  statutory 
rights.  Alabama  Interstate  Power  Co.  v. 
Mt.  Vernon -Woo dberry  Cotton  Duck 
Co,,  136  Ala.  622,  05  So.  287. 

§  93.  Appearance  and  Representation  by 
Attorney. 
State  V.  Still,  178  Ala.  442,  59  So.  628. 
See  the  title  EMINENT  DOMAIN.  §  93, 
vol.  5,  p,  419. 

3  &S.  Pleading. 

§  M.  — .—  Petition  or  Complaint. 
Showing  Public  Purpose  and  Necessity. 

— In  telegraph  company's  petition  to 
condemn  land  under  Code  1907,  g  3867, 
relative  to  condemnation  of  property  al^ 
ready  devoted  to  public  use,  where 
amended  petition  failed  to  allege  any 
fact  tending  to  bring  case  within  section, 
which,  as  construed,  requires  real  neces- 
sity for  condemnation,  .demurrer  to  pe- 
tition was  properly  sustained.  Western 
Union  Tel.  Co.  v.  Louisville,  etc.,  R.  Co 
(Ala.),  74  So.  946. 


§  97%.  - 

The  application  of  a  lumber  company 
to  probate  court  to  condemn  right  of  way 
for  its  railroad  was  subject  to  proper 
amendment  in  circuit  court.  Ensiga 
Yellow  Pine  Co.  v.  Hohenberg  (Ala.),  75 
So.  897. 
S  M.  Evidence  as  to  Right  to  Take. 

In  a  proceeding  by  a  railroad  to  coo- 
demn  a  right  of  way  across  the  traclts 
of  another  railroad  so  as  to  reach  the 
south  side  of  a  new  pier,  evidence  held 
to  show  that  such  crossing  was  a  nutter 
of  reasonable  necessity;  that  a  switch 
and  spur  instead  of  a  crossing  were  not, 
reasonably  practicable  in  respect  to 
economy  and  convenience  of  operation, 
and  that  actual  or  threatened  injury  to 
the  rolling  stock  of  defendant  from  the 
jarring  incident  to  crossing,  from  special 
injury  to  locomotive  pilots  from  loose 
rails,  from  danger  of  collisions,  and  the 
burden  of  keeping  a  lookout  and  result- 
ing interference  with  schedules  was  not 
such  as  to  deny  the  right  of  condemna- 
tion for  the  crossing.  Mobile,  etc.,  R. 
Co.  V.  Louisville,  etc.,  R.  Co.,  192  Ala. 
136,  6S  So.  90S, 

§   100.  Evidence  as  to  Compensation. 
§  los^ BenefitB. 

In  action  for  resulting  damages  to  land 
by  improvements  by  railroad,  evidence 
on  increase  in  value  by  erection  of  depot 
and  double-tracking  held  inadmissible. 
Louisville,  etc.,  R.  Co.  v.  Orr   (Ala.),  76 

So.   961, 

S  103.  Mode  of  Assessment  of  Compen- 
sation. 

10*. Trial  by  Jury. 

Under  Code  1907,  g  3875,  allowing  any 
of  the  parties  to  appeal  from  the  order 
londemnation  to  the  circuit  court  or 
t  of  like  jurisdiction,  and  a  trial  de 
)  on  appeal  from  a  final  order  of  con- 
demnation, and  §  3878,  providing  that  if 
the  petition  to  condemn  was  denied  and 
the  superior  court  on  appeal  determines 
that  it  should  have  been  granted,  it  shall 
proceed  to  have  the  damages  assessed 
\  jury,  and  in  view  of  the  previons 
eminent  domain  statutes  (Code  1SB6,  %\ 
3209-3216;     Code     1896,    gg    1717-1720)    a! 


ranv  Google 


§S  104-136 


Eminent  E)omain 


led,  the  county  circuit  court,  on 
proceeding  by  a  railroad  to  condemn  a 
crossing  over  the  tracks  of  another  rail- 
road, properly  determined  the  petition- 
er's right  to  condemn  without  the  inter- 
vention  of  a  jury.  Mobile,  etc..  R.  Co.  i: 
Louisville,  etc.,  -R.  Co.,  192  Ala.  136,  68 
So.  905. 
j  lift,    AueBsment     bjr     Commiisioners, 

Appraisers,  or  Viewers. 
§  IIS^.  Appointment  and  Removal. 

Under  Code  1907,  §§  3961,  3866,  3S0S- 
3871,  providing  that,  where  there  are 
several  tracts  of  land  within  one  county, 
of  which  parts  are  proposed  to  be  taken, 
the  applicant  may  enjoin  them  in  sepa- 
rate paragraphs  in  the  same  application, 
and  where  there  are  several  distinct  tracts 
owned  by  different  persons  embraced  in 
the  same  application,  the  owners  of 
each  may  have  a  separate  hearing  as  to 
the  right  to  condemn,  and  providing  for 
commissioners  to  assess  separately  the 
damages  and  compensation  to  which  the 
several  owners  are  entitled,  the  better 
practice  requires  the  appointment  of  but 
one  commission  to  assess  compensation 
where  separate  tracts  of  the  same  owner 
are  sought  to  be  taken,  for  confusion  may 
otherwise  ensue  as  to  consequential  in- 
jury to  land  not  taken.  Alabama  Power 
Co.  I',  Adams,  191  Ala.  54,  67  So.  838. 
3  117>^.  Conclusiveness  and  Effect  of 
Award  or  Judgment  in  General. 

If  possession  of  plaintiff,  which  defend- 
ant invaded  and  attempted  to  justify  un- 
der a  probate  decree  in  eminent  domain, 
was  acquired  prior  to  filing  the  condem- 
nation proceedings  and  plaintiff  was  not 
a  party,  he  was  not  bound  by  the  decree 
and  was  not  divested  of  whatever  title  he 
had.  Smith  v.  Jeffcoat.  196  Ala.  96.  71 
So.  717. 
§  ISl.  Appeal. 
§  1S3.  —  Appellate  Jurisdiction. 

Under  Code  1907,  §  3860,  providing 
that  any  domestic  corporation  proposing 
to  take  lands,  or  to  acquire  an  inte 
or  easement  therein,  if  there  be  no  other 
prescribed  procedure,  may  apply  to 
probate  court  of  the  county  in  which  such 
lands  are  situate  for  an  order  condemning 


lands,  and  g  3875,  giving  an  appeal  from 
the  order  to  the  circuit  or  city  court  and 
a  trial  de  novo,  held  essential  to  the  ju- 
risdiction of  the  city  court  that  the  pe- 
tition make  out  a  case  for  relief,  so  that 
prohibition'  would  lie  if  it  did  not.  Ex 
parte  Montgomery  Light,  etc.,  Co.,  187 
Ala.  376,  65  So.  403. 

§  lU.  Rifbt  of  Review. 

Where  the  party  condemning  takes 
possession  of  the  property  and  pays  the 
award,  he  is  estopped  from  objecting 
thereto  and  waives  his  right  of  appeal. 
Russell  V.  Bush.  196  Ala.  309,  71  So.  397. 
§  laa^.  Presentation  and  Reserva- 
tion in  Lower  Court  of  Grounds  of 

On  appeal  from  a  decree  in  condemna- 
tion proceedings,  tbe  supreme  court  can 
be  expected  to  pass  only  on  questions 
raised  in  the  court  below.  Louisville, 
etc.,  R.  Co.  V.  Western   Union  Tel.  Co., 

195  Ala.  12-1,  71  So.  118. 

IV.  REMEDIES  OP  OWNERS  OF 

PROPERTY. 

§  133.  Nature  and  Grotmds  in  General. 

In  entering  for  the  reasonable  assertion 
of  rights  conferred  by  the  statute  and 
a  decree  of  the  probate  court  condemning 
land  in  pursuance  thereof,  defendant,  as 
the  duly  authorized  agent  of  the  railroad, 
which  condemned  the  land,  was  not 
guilty  of  a  trespass.     Smith   v.  Jeffcoat, - 

196  Ala.  96,  71  So.  717. 

§  136.  Recovery  of  DamaieB. 

Land  Token  without  Grant  or  Condem- 
nation.— Where  land  is  taken  and  appro- 
priated by  a  railroad  company  without 
grant  or  condemnation,  whether  with  or 
without  the  owner's  knowledge  and  ac- 
quiescence, he  may  maintain  a  bill  in 
equity  for  damages.  Tombigbee  Valley 
R.  Co.  r,  Loper,  184  Ala.  343,  63  So.  1006. 

Title  to  Support  Action.— Plaintiff,  to 
recover  for  trespass  in  laying  tracks  in 
street,  must  show  actual  prior  possession 
of  the  land  whereon  tracks  were  laid,  or 
constructive  possession  through  his  fee, 
because  of  ownership  of  adjoining  lots; 
and  where  it  appears  that  defendant's 
acts  related  to  the  half  of  street  not  at- 
tingenl    to    plaintifT's    property,   he    could 
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Sudduth  V.  Central,  etc.,  R. 
Co.  (Ala.),  77  So.  350. 

Preserving  EuBtinc  Rights — Sutute. — 
Section  3  of  the  dam  act  (Act  of  Cong. 
March  4,  1807,  c.  2912,  34  Stat.  1288)  does 
not  create  a  cause  of  action,  but  merely 
preserves  existing  rights  as  against  tak- 
ing or  injuring  property.  Meharg  v. 
Alabama  Power  Co.  (Ala.),  78  So.  909. 

Subaeqnent  Dam^es. — Where  injuries 
complained  of  did  not  exist  and  could 
not  be  ascertained  at  the  time  of  the  con- 
struction of  a  dam,  the  property  owner 
damaged  could  not  under  Const.  1001,  S 
235,  recover  his  damages.  Meharg  v. 
Alabama  Power  Co.   (Ala.),  78  So.  909. 

§  137.  Injunction. 

g  13S.  Restraining  Taking  of  or  In- 
jury to  Property. 
9  IM  (>)   Failure  to  Compensate  Owner. 

Enjoining  City  from  Changing  Grade 
of  Street. — A  citizen  may  enjoin  a  muni- 
cipality from  taking  or  injuring  his  prop- 
erty by  changing  grade  of  a  street  with- 
out first  making  compensation  without 
regard  to  solvency  or  insolvency  of  par- 
ties, or  fact  that  adequate  damages  at  law 
can  be  recovered.  Troy  v.  Walking 
(Ala.),  78  So.  50. 

Compelling  Restoration  of  Street.  —  A 
property  owner  has  right  to  require  mu- 
nicipality to  restore  street  to  former  con- 
dition, and  may  enjoin  acts  of  damage 
to  his  property  by  the  municipality 
where  there  is  an  attempt  to  take  or  in- 
jure his  property  for  public  use  without 
compensation  in  advance.  Troy  v.  Wat- 
kins  (Ala.),  78  So.  50. 

§  139  (8)  Failure  to  Institute  Proceedings. 
Notwithstanding  the  general  principle 
that  a  trespass  upon  lands  will  not  be 
enjoined  in  equity  where  the  rights  of 
the  parties  are  legal  and  adequate  legal 
relief  can  be  afforded,  chancery  will  en- 
join a  corporation  empowered  to  exer- 
cise the  right  of  eminent  domain  when  it 
is  proceeding  to  lake  or  injure  land  for 
its  uses  without  the  consent  of  the  owner 
and  without  legal  proceedings  to  subject 
it  to  such  use,  Dancy  v.  Alabama  Power 
Co,  (Ala.),  73  So.  901. 


§§  136-151 

§    140.  Restraining   Construction   of 

Works. 

Under  Const,  ISOl,  g  227,  making  cor- 
porations liable  to  abutting  proprietors 
for  actual  damages  to  their  property,  an 
owner  of  a  lot  abutting  a  street  and  hav- 
ing the  ultimate  fee  therein  held  entitled 
to  restrain  a  railroad  company  from  con- 
structing under  municipal  authority  a 
side  track  in  the  street  in  front  of  his 
property  until  compensated.  South,  etc., 
R,  Co.  V.  Davis,  185  Ala.  193,  64  So.  606. 
§  ISl.  Pleading. 

Bill  for  Damages — Allegations  of  Pos- 
■ession. — A  bill  against  a  railroad  lor  ap- 
propriating a  strip  across  complainant's 
tract  without  condemnation  or  lawfully 
acquiring  it,  alleging  the  construction  of 
a  railway  thereon,  and  that  defendant  has 
since  possessed  said  right  of  way  and 
operated  said  railway,  is  not  objectionable 
as  contradictory  in  its  allegations  of 
possession  because  also  alleging  as  to 
the  tract  that  plaintiff  has  been  in  -pos- 
session of  it  since  obtaining  patent  there- 
for. Tombigbee  Valley  R.  Co.  v.  Loper, 
184  Ala.  343,  63  So.  1006. 

Sufficiency  of  Petition. — Allegations  of 
replications,  where  plaintiff  sought  dam- 
ages for  trespass  against  his  leasehold 
interest  by  a  railroad  which  sought  to 
justify,  under  probate  deed  in  eminent 
domain,  was  insufficient  for  failure  to 
show  the  precise  character,  time  of  be- 
ginning, and  duration  of  his  interest. 
Smith  i:  Jeffcoat,  196  Ala.  96,  71  So.  717. 

Theory  of  Complaint.— Counts  charg- 
ing that  tracks  were  wrongfully  laid,  and 
not  that  they  were  laid  under  franchise, 
are  not  based  on  Const.  1901,  g  227.  but 
must  proceed  under  §  235,  or  on  the  the- 
ory of  a  wrongful  obstruction  of  the 
street  amounting  to  a  public  nuisance- 
Sudduth  V.  Central,  etc.,  R.  Co.  (Ala.), 
77  So.  350. 

Hea — Time  of  Payment— A  plea  in  an 
action  of  trespass  quare  clausum  fregit. 
attempting  to  justify,  under  a  probate 
decree  condemning  realty  to  the  use  of  a 
railroad  for  a  right  of  way  and  authoriz- 
ing it  to  construct  its  line  thereon,  alleg- 
ing that  the  plaintiff  occupied  the  prem- 
ises    under    a    lease     from    the     owner. 
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entered  into  after  condemnation  pro- 
ceeding was  Rled,  and  that  trespass  was 
only  so  much  as  was  necessary  to  permit 
the  use  of  the  land  for  the  right  o£  way, 
is  demurrable  if  compensation  had  not 
been  paid  for  the  property,  prior  to  the 
entry,  as  required  by  Code  1907,  §  3882. 
Smith  V.  Jeffcoat,  196  Ala.  96,  71  So.  717. 

§  1S3.  Evidence. 

§  1S3. AdnuHibility  in  General. 

Where,  in  an  action  for  damages  from 
the  construction  of  a  highway  upon  which 
plaintiff's  lot  abutted,  there  was  no  proof 
that  any  assessment  had  been  made 
against  plainti£E's  property  for  the  im- 
■  provement  of  the  highway,  evidence  as 
to  the  cost  of  such  improvement  was 
properly  excluded.  Birmingham  v.  Ken- 
nedy, 9  Ala.  App.  541,  63  So.  770. 
§  ISS^.  Damages  and  Amount  of  Recov- 
ery in  General. 

Where  a  city  takes  or  injures  property 
without  resorting  to  condemnation  pro- 
ceedings, the  measure  of  damages,  where 
property  is  taken  or  injured,  held  the 
,  same  in  a  suit  for  damages  as  though 
condemnation  proceedings  had  been  re- 
sorted to.  Huntsville  V.  Goodenrath,  13 
Ala.  App.  579,  *8  So.  676,  certiorari  de- 
nied in  Ex  parte  Gudenrath,  194  Ala.  568, 
«»  So.  «20. 


§  160.  Judgment  or  Decree. 

Where  land  is  taken  and  appropriated 
by  a  railroad  company  without  grant  or 
condemnation,  whether  with  or  without 
the  owner's  knowledge  and  acquiescence, 
on  a  bill  in  equity  for  damages,  the  de- 
cree may  be  made  effectual  by  injunction. 
Tombigbee  Valley  R.  Co.  v.  Loper.  184 
Ala.  343,  63  So.  1006. 

V.  TITLE    OR    RIGHTS    ACQUIRED. 
§  leiVi-  Extent  of  Right  to  Use  of  Prop- 

The  court  will  confine  a  party  con- 
demning property  to  the  property  rights 
acquired,  and  a  proceeding  to  condemn 
under  a  statute  will  not  be  interfered  with 
on  the  theory  that  if  condemnation  is  al- 
lowed the  condemnor  will  transgress  his 
limits.  Alabama  Interstate  Power  Co.  v. 
Mt.  Vernon -Wood  berry  Cotton  Duck 
Co.,  186  Ala.  622,  65  So.  287. 
§  IM.  Time  of  Pasting  of  Title  or  R^ht. 

If  the  railroad  compensates  the  owner 
for  land  taken  by  eminent  domain,  its 
right  and  li_tle  vests  upon  such  payment, 
and,  as  against  intervening  rights,  relates 
back  to  the  filing  of  the  petition  for  con- 
demnation. Smith  V.  Jeffcoat,  196  Ala. 
96,  71  So.  717. 


Employers'  Liability  Act. 

See  post,  MASTER  AND  SERVANT. 

Employers'  Liability  Insurance. 

See  post,  INSURANCE. 

Employee. 

See  post,  MASTER  AND  SERVANT. 


Emi^ojrment. 

.  BROKERS;  FACTORS;  post,  MASTER  AND  SERVANT;  PRINCIPAL 
AND  AGENT. 


Enactment  of  Statutes. 

See  post,  STATUTES. 
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Encroachment. 

As  to  encroachment  by  one  branch  of  government  upon  another,  see  a.nte,  CON- 
STITUTIONAL LAW.  As  to  encroachment  on  highway,  streets  or  public  prop- 
erty, see  post,  HIGHWAYS;  MUNICIPAL  CORPORATIONS. 


Enjoin. 

See  post,  INJUNCTION. 

Entry  of  Defftult 

See  post,  JUDGMENT. 


Entry  of  Venfict 

,  CRIMINAL  LAW;  post,  TRIAL. 

Entry  on  Land. 


ADVERSE    POSSESSION;    post,    FORCIBLE    ENTRY    AND     DE- 
TAINER; LANDLORD  AND  TENANT;  TRESPASS. 


Entry.  Writ  of. 

See  the  title  ENTRY,  WRIT  OF,  vol.  5,  p.  447,  and  references  there  given. 

Equalisation  of  Taxation. 

See  post,  MUNICIPAL  CORPORATIONS;  TAXATION. 

Equal  Protection  of  Law. 

See  ante,  CONSTITUTIONAL  LAW. 

EquitaUe  Attachment. 

See  ante,  ATTACHMENT. 

Equitable  Estates. 

See  post.  MORTGAGES;  TRUSTS;  VENDOR  AND  PURCHASER. 

Equitable  Elstoppel. 

See  post,  ESTOPPEL. 


ranvGoosle 


EQUITY. 

I.  Jurisdiction,  Principlea,  and  Haxinui. 

(A)  Nature,  Grounds,  Subjects,  and  Extent  of  Jurisdiction  in  General- 
§     1.  Nature  and  Source  of  Jurisdiction. 

§     3.  Grounds  of  Jurisdiction  in  General. 

§  15.  Property  and  Rights  Therein  in  General. 

§  17.  Equitable  Estates  or  Interests. 

§  18.  Liens. 

§  20.  Administration  of  Estates. 

§  21>4.  Penalties  and  Forfeitures. 

§  25.  Jurisdiction  of   Property  or  Other  Subject  Matter. 

§  26.  Amount  or  Value  in  Controversy, 

§  28.  Exercise  of  Jurisdiction  beyond  Territorial  Limits. 

§  29.  Retention  of  Jurisdiction  Acquired. 

§  31.  Complete  Relief. 

§  32.  Denial  of  Equitable  Relief. 

§  33.  Waiver  of  Objections. 

(B)  Remedy  at  Law  an^  Multiplicity  of  Suits. 

§  34,  Existence  of  Remedy  at  Law  and  Effect  in  General. 
§  36.  Adequacy  of  Legal  Remedy. 

§  39.  Administration  of  Estates. 

§  45.  Multiplicity  of  Suits. 
§  46.  Waiver  of  Objections. 

(C)  Principles  and  Maxims  of  Equity. 

§  48.  Equity  Regards  Substance  Rather  than  Form. 

§  49.  Where  Equities  Are  Equal,  the  Law  Will  Prevail. 

§  51.  He  Who  Comes  into  Equity  Must  Come  with  Clean  Hands. 

§  52.  He  Who  Seeks  Equity  Must  Do  Equity, 
n.  Laches  and  Stale  Demands. 

§  53.  Nature  and  Elements  in  General. 
§  54.  Grounds  and  Essentials  of  Bar. 

§  58.  Prejudice  from  Delay  in  General. 

§  60.  Excuses. 

§  62.  Personal  Disabilities. 

§  63^.  Fraud,   Concealment,  or   Other  Act  of   Adverse  Parties. 

§  64j^,  Application  of  Doctrine  in  General. 
§  66.  Following  Statute  of  Limitations. 
§  67.  Waiver  of  Objections. 
m.  Parties  and  Process. 

§  72.  Necessary  or  Indispensable  Parties. 

§  73.  Persons   Indi^ensable   to  •  Complete   and   Final   Determina- 
tion. 

§  74,  Grounds  for  Omitting  or  Dispensing  with  Parties. 

§  76.  Proper  Parties. 
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§  77.  Interest  in  Controversy  Separable. 

§  79.  Complaints. 

§  80.  In  General. 

§  83.  Defendants. 

§  85.  Joinder. 

§  89.  Intervention. 

§  90.  Bringing  in  New  Parties. 

§  92.  Amendment  as  to  Parties. 

§  93.  Process  in  General. 

IV.  Pleading. 

(A)  Original  Bill. 

§  100.  Introduction  or  Statement  as  to  Parties. 

§  102.  Averment  of  Jurisdiction. 

§  I04.  Prayer  for  Relief. 

§  105.  Prayer  for  Process. 

§  107.  Form  and   Sufficiency  of  Allegations  in  General. 

§  108.  Directness   and    Positiveness   or  Argumentativeness. 

§  109.  Certainty. 

§  110.  Consistency,  Ambiguity,  or  Repugnancy. 

§  112.  Multifariousness. 

§  113.  m  General. 

§  114.  Misjoinder  of  Causes  of  Action. 

§  114  (1)   In  General. 

§  114  (3)   Several  Grounds  for  Single  Relief. 

§  114  (4)   Prayer  for  Different  Kinds  of  Relief    in   General 

§  114  (7)   Injunction  and  Other  Relief. 

§  114  (8)   Partition  and  Other  Relief. 

§  114  (10)  Enforcement   of    Mortgage   or   Relief    Therefrom 
and  Other  Relief. 

§  114  (11)   Suits  Relating  to  the  Administration   of   Estates. 

§  114  (13)   Suits  to  Enforce  Creditors'  Claims. 

§  114  (14)  Suits  Relating  to  Corporate  Rights  or  Liabilities. 

§  114  (15)  Cancellation  or  Reformation  and  Other   Relief. 
§  115,  Misjoinder  of  Complainants. 
§  116.  Misjoinder  of  Defendants. 

§  116  (1)  Common   or   Distinct    Interests    or    Liabilities    in 
General. 

§  116  (2)   Separate    Acts    or     Transactions    Affecting    Same 
Property. 

§  116  (3)  Suit   for  Foreclosure  or  Rehef   from    Mortgage. 

§  116  (4)   Suits    Relating    to    Administration    of     Decedent's 
■Estates. 

§  116  (5)  Suit  for  Partition  and  Other  Relief. 

§  116  (6)  Suit  to  Enforce  Creditors'  Qaims. 

§  116  (8)   Suits  Involving  Principal  and  Surety. 
§  118.  Exhibits. 
§  119.  Construction  and  Gyration. 
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(B)  Plea,  Answer,  and  Disclaimer, 
§  134,  Answer. 

§  141.  Denials  and  Admissions. 

§  142.  Allegations  of  New  Matter. 

§  145.  Failure  to  Answer. 

(C)  Cross-Bill  and  Plea  and  Answer  Thereto. 
§  146.  Nature  and  Office  of  Cross-Bill. 

§  147.  Necessity  for  Cross-Bill. 

•  §  150.  Form  and  Requisites  of  Cross-Bill. 

§  151.  Sufficiency  of  Cross-Bill. 

§  154.  Parties  and  Process. 

§  154J^.  Answer. 

(E)  Demurrer,  Exceptions,  and  Motions. 
§  161.  Grounds  for  Demurrer  to  Bill. 
§  162.  In  General. 

§  165.  Objections  to  Form  or  Frame  of  Bill. 

*     §  166.  Objections  to  Substance  of  Bill, 

§  172.  Demurrer  to  Bill  Good  in  Part. 

§  173.  General  Demurrer. 

§  176.  Admissions  by  Demurrer. 

§  178.  Hearing  and  Determination  on  Demurrer. 

§  179.  Operation  and  Effect  of  Decision  on  Demurrer. 

§  181J4.  Sustaining  Demurrer  as  to  Part  of  Bill. 

§  182.  Amendment  after  Demurrer  Sustained. 

§  188.  Motions  Relating  to  Pleading. 
§  189.  Striking  Out  Pleading. 

(F)  Amended  and  Supplemental  Pleadings  and  Revivor. 
§  191.  Right  to  Amend  Pleadings  in  General. 

§  194.  Amendment  of  Bill. 

§  195.  In  General. 

§  200.  Matter  Making  New  Cause. 

§  201.  As  to  Relief  Prayed. 

§  217.  Form  and  Sufficiency  of  Amended  Pleading. 

§  226.  Bill  of  Revivor. 

§  227.  Nature  and  Office. 

(G)  Signature,  Verification,  Filing,  and  Service. 
§  229.  Necessity  of  Verification. 

§  231.  Of  Plea. 

§  235.  Filing  and  Notice  Thereof. 
(H)  Issues,  Proof  and  Variance. 

§  237.  Issues  in  General. 

§  238.  Matters  to  Be  Proved. 

§  240.  Variance  between  AUegatidns  and  Proof. 
(I)  Defects  and  Objections,  and  Waiver  Thereof. 

§  242.  Cure  by  Subsequent  Pleading. 

§  243.  Waiver  of  Objections  to  Pleadings  in  General. 
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VI.  Taking  and  Filing  Prooft. 

§  262.  Depositions. 
§  263.  Filing  Proofs. 
Vn.  Dismisial  before  Hearing. 
§  266.  Voluntary  Dismissal. 
§  267.  Involuntary  Dismissal. 

§  268.  Grounds. 

§  2^.  Motion  and  Detennination  Thereof. 

§  272.  Dismissal  without  Prejudice. 

§  273.  Operation  and  Effect. 

Vm.  Hearing,  Sabmlsiion  of  Iiities  to  Jnry,  and  Rehearing. 
§  275.  Condition  of  Cause. 
§  279.  Hearing  on  Bill  and  Answer. 
§  281.  Submission  of  Issues  to  Jury. 

§  282.  In  General. 

§  286.  Verdict  and  Findings. 

§  286^.  New  Trial. 

§  287.  Reception  of  Evidence. 
§  288.  Submission  of  Cause. 
§  289.  Dismissal  at  Final  Hearing. 
§  293.  Rehearing. 
IX.  Uasten  and  OommlBsioners,  and  Proceeding!  before  Them. 
§  293^.  Appointment,  Qualification,  and  Tenure. 
§  295.  Question's  and  Matters  Proper  for  Reference. 
§  299.  Report. 

§  302.  Operation  and  Effect. 

§  303.  Objections  and  Exceptions  to  Report  and  Hearing  Thereof, 

§  303  (1)  Necessity  of  Objection  and  Exception. 
X.  Decree  and  Enforcement  Thereof. 
§  309.  Nature  and  Essentials  in  General. 
§  311.  Decree  Pro  Confesso. 

§  312.  Requisites  and  Validity. 

§  313,  Opening  or  Setting  Aside. 

§  315.  Effect. 

§  316.  Interlocutory  Decree. 

§  317.  Final  Decree. 

§  318.  Nature  and  Extent  of  Relief  in  General. 

§  319.  Incidental  or  Alternative  Relief. 

§  iTOVi.  Relief  to  Defendant. 

§  321.  Conformity  to   Pleadings,  Proofs,  and  Findings. 

§  321   (1)   In  General. 

§  321   (2)   Conformity  to  Prayer. 

§  321   (3)  Relief  under  Prayer  for  General  Relief. 
§  322.  Entry  and  Record. 
§  323.  Amendment  or  Modification. 
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ZI.  BlU  of  Beriew. 

§  329.  Nature  and  Scope  of  Remedy. 
§  331.  Grounds. 

§  333.  Errors  and  Irregularities. 

§  336.  Leave  to  File  Bill. 

§  337.  Necessity. 

§  345.  Hearing  and  Determination. 

Cross  References. 
See  the  title  EQUITY,  vol.  5,  and  references  there  given. 


I.       JURISDICTION.       PRINCIPLES, 
AND  HAXIHS. 

(A)  NATURE.  GROUNDS.  SUB- 
JECTS. AND  EXTENT  OF  JU- 
RISDICTION  IN  GENERAL. 

3  1.  Nature  and  Source  oE  Jnriadictioii. 

Creatod  to  Supplement  Law.— Smith  v. 
Roney.  182  Ala.  540,  62  So.  753.     See  the 
title  EQUITY.  %  I.  vol.  5.  p.  «0. 
§  S.  Ground!  of  Juriadiction  in  General. 

Uaelesa  Purpoie.— Dixie  Grain  Co.  t>. 
Quinn,  181  Ala.  208,  SI  So.  BM.  See  the 
title  EQUITY,  |  3,  vol.  5,  p.  460. 


The  grace  which  equity  should  extend 
to  litigant  in  cases  in  which  law  courts 
can  not  give  proper  protection  to  prop- 
erty rights  is  matter  of  right  in  the  liti- 
gant. Cullman  Property  Co.  v.  Hitt 
Lumber  Co.  (Ala.).  77  So.  574. 

§  17.   Equitable   Estates   or   Intereata. 

Holder  of  equitable  title  in  court  of 
chancery     may     have     legal     title     trans- 


ferred   to   him. 

f  this   can   be   done   with- 

out     injury     to 

innocent     third     parties. 

Townley  v.  Cor 

na  Coal,  etc.,  Co.  (Ala.). 

77    So.    1. 

§  IB.  Liens. 

Scope  of  Equitable  Juriadiction  in 
General. — Greil  Bros.  Co.  v.  Montgom- 
ery, 182  Ala.  291,  62  So,  6B2.  See  the  ti- 
tle EQUITY.  S  IB.  vol.  5.  p.  465. 

Enforceable  in  Equity  at  Any  Time.— 
Greil  Bros.  Co.  v.  Montgomery,  183  Ala. 
391.  62  So.  692.     See  the  title  EQUITY, 
S  18,  vol.  5,  p.  465. 
§  SO.  Administration  of  Estates. 

Settlement   of    Finn   Transactiona    be- 


tween Estate  and  Administrator. — Where 
the  administration  of  a  decedent's  es- 
tate involves  a  settlement  of  firm  trans- 
actions between  the  estate  and  the  ad- 
ministrator, the  chancery  court  may  as- 
sume exclusive  jurisdiction  at  the  suit  of 
a  distributee.  Newell  v.  Bradford.  187 
Ala.  251,  65  So.  800. 

Beneficiary  Joining  Herself  in  Repre- 
sentative  Capacity,— Se ay  v.  Graves,  178 
Ala.  131.  5»  So.  469.  See  the  title  EQ- 
UITY, %  20   (2).  vol.  5,  p.  467. 

Facta  Held  to  Give  Jurisdictioa. — Seay 
V.  Graves.  178  Ala.  131,  59  So.  469.  See 
the    title  EQUITY,    §  30    (3).  vol.    5,  p. 

467. 

§  %m.  Penalties  and  Forfeitures. 

Courts  of  equity  abhor  forfeitures,  and 
will  never  enforce  them,  unless  neces- 
sary to  enforce  the  law,  and  to  do  jus- 
tice between  the  parlies.  McDonough 
V.  Saunders   (Ala.),  78   So.  160. 

Complainant  purchased  a  mortgage 
on  the  installment  plan,  the  instrument 
being  delivered  in  escrow,  to  be  held  by 
the  depositary  until  all  payments  were 
made.  Complainant  defaulted  in  some 
of  the  payments,  and  on  defendant 
claiming  the  right  to  declare  all  pay- 
ments due,  the  parties  agreed  that  cer- 
tain credits  should  be  applied  to  the  ma- 
tured notes,  and  that  they  would  have  a 
settlement.  Thereafter  defendant  refused 
to  make  the  settlement  and  demanded 
possession  of  the  mortgage  from  the  de- 
positary. Held,  that  as  equity  will  re- 
lieve against  unconscionable  forfeitures, 
equity  had  jurisdiction  of  a  suit  to  en- 
join the  depositary  from  delivering  the 
mortgage  or  defendant  from  obtaining 
possession  of  it.  Franklin  v.  Long,  191 
Ali.  310.  68  So.  149. 
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I    W.  Joriadlction  of  Propert7  or  Other 
Subject  Hatter. 

Suit  for  Accounting  of  Tnut  Fundi 
ac*in«t  Nonreeident— Tigrett  v.  Taylor, 
180  Ala.'  296.  60  So.  8SS.  See  the  title 
EQUITY,  S  2S,  vol.  5,  p.  469. 

Suit  to  Enforce  Vendor's  Lien  Where 
Parties  Nonresident— Under  Code  1907. 
§  3053,  providing  that  the  jurisdiction  of 
courts  of  chancery  extends  to  civil 
causes  in  which  a  plain  and  adequate 
remedy  at  law  is  not  provided  to  subject 
an  equitable  title  or  claim  to  real  estate, 
and  generally  all  equitable  assets  to  the 
payment  of  debts,  etc.,  and  g  3054,  pro- 
viding that  courts  of  chancery  must  take 
cognizance  of  suits  against  nonresidents, 
concerning  an  estate  of.  or  charge  upon, 
lands  within  the  state,  the  chancery 
court  of  a  county  in  which  land  was 
uated  had  jurisdiction  of  a  bill  to 
aside  an  alleged  fraudulent  conveyance 
thereof,  or  to  enforce  an  alleged  vend- 
or's lien  thereon,  though  the  complain- 
ant and  his  debtor,  the  alleged  fraudu- 
lent grantor,  were  residents  of  other 
states.  Moore  v.  Altom.  193  Ala.  261,  68 
So.  326. 

§  S6.  Amount  or  V&lue  in  Controversy. 

Redemption    of     Landi. — Bains      Bros. 

Invest.     Co.  *.    Walthall.   ISO  Ala.    45.  60 

So.    142.     See  the    title  EQUITY,  §    26. 

vol.    5,    p.    469. 

§    S8.    Exercise    of    Jurisdiction    beyond 
Territorial  Limits. 

Cancelling  Mortgage  of  Land  in  For- 
eign State.— Lamkin  i'.-  Lovell.  176  Ala. 
334,  5B  So.  358.  See  the  title  EQUITY, 
I  28,  vol.   5,  p.  470. 

S  S9.  Retention  of  Jurisdiction  Acquired. 
§  31.  Complete  Relief. 

Equity  Abhors  Multiplicity  of  Suits.— 
Enterprise  Lumber  Co.  v.  First  Nat. 
Bank.  181  Ala.  388.  61  So.  930.  See  the 
title  EQUITY,  §  31  (1).  vol.  S.  p.  470. 

Removal  of  Administration  into  Ctian- 
cery. — Where  a  bill  seeking  to  subject 
non-exempt  life  insurance  policies  to  de- 
ceased husband's  debts,  properly  sought 
the  removal  of  the  administration  of  the 
deceased  husband's  estate  into  the  chan- 
cery from  the  probate  court,  notwith- 
standing the  administrator  had  filed  a  re- 


port in  the  probate  court  alleging  io- 
solvency  of  the  estate,  where  no  further 
action  than  the  mere  filing  of  such  re- 
port had  been  taken;  the  admin istration 
and  settlement  of  the  estate  being  a  sin- 
gle continuous  proceeding,  proper  for 
the  application  of  the  general  rule  that  i 
court  of  equity,  having  assumed  jurisdic- 
tion for  one  purpose,  will  retain  and  pro-  * 
ceed  to  dispose  of  the  entire  case.  Kim- 
ball V.  Cunningham  Hdw.  Co..  197  .Ma. 
631,  73   So.  323. 

Removal  of  Clonda  on  lltle.— Where 
a  suit  involves  title  to  land,  equity  has 
jurisdiction  to  give  complete  relief  by  re- 
moving any  impediments,  such  as  clouds 
on  title.     Cooper  v.  Cloud,  194  Ala.  419. 

69   So.  928. 

DMemination  of  Complainant's  Rights 
in  Other  Actiona. — Since,  once  .  having 
assumed  jurisdiction,  a  court  of  equity 
will  proceed  to  full  adjudication  of  all  is- 
sues presented  by  the  pleadings  and  evi- 
dence, where  complainant  filed  its  bill  to 
restrain  prosecution  of  two  actions 
against  it,  it  could  not  question  the  ja- 
risdiclion  of  the  court  to  render  decree 
determining  complainant's  rights  in  the 
other  actions.  Alabama,  etc..  R.  Co.  v. 
Aliceville  Lumber  Co.  (Ala.).  74  So.  441. 

Detenninatioti  of  Legal  Htles.  — 
Though  courts  of  equity  do  not  inter- 
vene  merely  to  test  legal  titles  to  land. 
especially  by  injunction  as  substitute  for 
ejectment,  in  some  cases  it  may  be  nec- 
essary, to  do  complete  justice,  where  eq- 
uity acquires  jurisdiction  for  equitable 
'purposes,  to  determine  legal  titles,  as. 
where  the  injury  threatened  is  shown  to 
be  irreparable,  it  will  be  enjoined  though 
the  legal  title  is  in  dispute.  Cullman 
Property  Co.  v.  Hilt  Lumber  Co.  (Ala,). 
77  So.  574. 

Retention  of  BUI  of  Discovery.— El- 
liott V.  Kyle.  176  Ala.  173,  57  So.  7S!, 
See  the  title  EQUITY,  g  31  (2).  vol.  S,  p. 

473. 

9  38.  Denial  of  Equitable  Relief. 

Where  a  mortgagee  transferred  one  of 
the  several  note*  secured,  and  the  trans- 
feree sold  ihe  premises,  and  the  mortga- 
gee sued  to  vacate  the  sale,  equity  will 
not,  the  mortgagee  having  an  adeqitite 
remedy  at  law,  and  not  being  entitled  to 
have  the  sale  vacated,  retain  jurisdiction 
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to  .en&ble  the  mortgagee  to  recover  sur- 
plus   proceeds    of  sale.      Farmers'    Sav. 
Bank  v.  Hurphree  (Ala.),  76  So.  93S. 
S  3S.  Waiver  of  Objections. 

Bjr  PHinc  CroBB-Bills.— Defendants,  who 
by  filing  cross-bills  become  plaintiffs, 
submit  themselves  to  the  jurisdiction  of 
the  chancery  court.  Alabama,  etc.,  R. 
Co.  V.  Aliccville  Lumber  Co.  (Ala.),  74 
So.  441. 

Joining  Other  Oroundt  of  Objection 
to  Want  of  Jurisdictioti.— Tigrett  v.  Tay- 
lor, 180  Ala.  296,  60  So.  856.  See  the  ti- 
tle EQUITY,  §  33,  vol.  5,  p.  474. 

(B)    REMEDY   AT   LAW   AND    MUL- 
TIPLICITY OF  SUITS. 
I  S4.  Existence  of  Remedy  at  Law  and 
Effect  in  G«neraL 

Where  complainant  has  an  adequate 
remedy  at  law,  equity  will  afford  no  re- 
lief. Hogan  V.  Scott,  196  Ala.  310,  S9  So. 
aOS;  Farmers'  Sav.  Bank  v.  Murphree 
(Ala.).  76  So.  932. 

In  a  suit  for  a  decree  that  a  mortgage 
satisfied  by  mistake  be  held  as  security 
for  the  payment  of  one  of  the  secured 
notes,  which  had  not  been  paid,  and  for 
a  sale  of  the  land  if  the  note  was  not 
paid,  the  bill  was  not  demurrable  be- 
cause of  an  adequate  remedy  at  law,  as 
the  foreclosure  of  the  mortgage  was 
within  the  jurisdiction  of  equity.  Lacey 
V.  Pearce.  191  Ala.  S&S,  68  So.  46. 
§  36.  Adequacy  of  Legal  Remedy. 
9  S8.  Administration  of  Estates. 

Removal  after  Jurisdiction  of  Probate 
Court  Has  Attached — Existence  of  Spe- 
cial Equity. — Swope  v.  Swope,  178  Ala. 
172.  59  So-.  661.'  See  the' title  EQUITY, 
§  39  (2),  vol.  5,  p.  483. 

Same— Necessity  of  Showing  Special 
Equity.— Swope  r.  Swope.  178  Ala.  172. 
59  So.  661.  Sec  the  title  EQUITY,  § 
39  (2),  vol.  5,  p.  483. 

Same  —  Eifuity   Sufficiently  Shown. — 
Swope  V.  Swope.  178  Ala.  172.  59  So.  661. 
See  the  title  EQUITY,  g  39  (2).  vol.  5, 
p.  483.  . 
9  U.  Hnltiplicity  of  Suits. 

A  bill  of  peace  to  enjoin  the  prosecu- 
tion of  numerous  actions  of  law  must 
aver  a  complete   defense    to'  the   actions 
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sought  to  be  enjoined,  for  one  can  not 
invoke  equity  merely  to  have  his  wrong- 
doing adjudged  in  one  suit  instead  of 
many.  Hamilton  v.  Alabama  Power  Co., 
145  Ala.  438.  70  So.  737. 
For 


bill 


the 


sole  ground  of  preventing  a  multiplicity 
of|  suits,  it  must  show  a  community  of 
interest  in  the  subject  matter  of  several 
suits  in  which  the  several  litigants  are  in- 
terested, and  not  a  mere  community  of 
interest  in  the  questions  of  law. or  fact 
involved.  -  Mtm    Ins.  Co.    v.  Hann,    194 

Ala.  234,   72   So.   48. 

§  40.  Waiver  of  Objections. 

Submission  to  General  Jiuisdiction  by 
Answering. — Smith  v.  Roney,  1B2  Ala. 
S40,  62  So.  753.  See  the  title  EQUITY, 
S  46,  vol.  5,  p.  499. 

(C)   PRINCIPLES  AND  MAXIMS  OF 

EQUITY. 
§   48.   Equity  Regards   Substance   Rather 
than  Foim. 

Equity  looks  through  mere  forms  and 
shadows  to  the  real  and  substantial  eq- 
uities of  the  controversy.  Zimmerman 
Mfg.  Co.  V.  Wilson  (Ala.),  77  So.  364. 

Equity  Hot  Bonnd  by  Surface  Ap- 
pearance.—Elkins  V.  Bank,  180  Ala.  18,  60 
So.  96.  See  the  title  EQUITY,  g  48,  vol. 
5,   p.  489. 

§  «.  Where  Equities  Are  Equal,  tiie  Law 
Will  Prevail 

L«gal  Title.— Dean  v.  Roberts,  182  Ala. 
221,  62  So.  44.  See  the  title  EQUITY,  5 
49.  vol.  5,  p.  490. 

§  SI.  He  Who  Comes  into  Equity  Must 
Come  with  Clean  Hands. 

In  General.— The  maxim  that  "he  who 
comes  into  equity  must  come  with  clean 
hands"  is  not  confined  alone  to  those 
cases  where  fraud  or  illegality  prevents 
a  suitor  from  relief  in  equity,  but  any 
unconscientious  conduct  connected  with 
the  controversy  to  which  he  is  a  party 
will  suffice  to  deny  him  relief.  Anders  v. 
Sandlln.  191  Ala.  15«.  67  So.  684. 

In  order  to  establish  that  complainant 
is  not  entitled  to  equitable  relief  because 
he  does  not  come  into  equity  with  clean 
hands,  it  is  not  essential  that  the  fraud 
or  deceit  be  such  as  would  be  a  defense 
to  an  action  at  law,  or  as  would  require 
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a  court  of  .equity  to  cancel  the  contract; 
but  it  is  sufficient  if  it  appears  that  com- 
plainant has  been  guilty  of  unscrupulous 
practices,  or  overreaching,  or  has  con- 
cealed important  facts,  though  not  ac- 
tually fraudulent,  or  has  been  guilty  of 
trickery,  or  taking  undue  advantage  of 
his  position,  or  unconscientious  conduct. 
Harton  v.  Little,  188  Ala.  640,  (15  So.  9S1. 

Conduct  Baninc  Relief.— Gal li land  v. 
Williams,  181  Ala.  173,  61  So.  291.  See 
the  title  EQUITY.  §  51,  vol.  5,  p.  991. 

Complainant,  having  an  option  to 
purchase  150  acres  at  $25  an  acre,  of- 
fered to  sell  to  defendant  L.  the  land  at 
$50  an  acre,  concealing  the  fact  of  his 
option.  L.  declined  to  purchase  more 
than  half  of  the  land,  whereupon  com- 
plainant suggested  that  they  get  J.  to 
purchase  the  other  half  with  defendant. 
J.  declined  to  purchase,  but  oFFered  to 
furnish  complainant  $SDO  to  pay  on  the 
other  half  interest,  provided  he  would 
purchase  with  defendant  and  have  the  ti- 
tle to  such  interest  conveyed  to  J.  as  se- 
curity for  the  loan.  This  was  agreed  to, 
and,  in  order  to  deceive  defendant.  J.  ex- 
ecuted a  zhttk  to  complainant  for  $500 
which  was  never  used,  defendant  paying 
his  $500.  and  subsequently  the  balance  in 
cash  with  which  complainant  paid  in  full 
for  the  land  under  his  option  at  $25  per 
acre.  Held,  that  though  complainant  in 
the  first  instance  war  under  no  obliga- 
tion to  disclose  his  option,  such  duty 
devolved  on  him  when  he  became  a  quasi 
partner  of  defendant  in  the  purchase, 
and  he.  not  having  done  so,  was  not  en- 
tilled  to  equitable  relief  as  against  de- 
fendant under  the  maxim  that  "he  who 
comes  into  equity  must  come  with  clean 
hands."  Harton  v.  Little,  188  Ala.  640, 
65    So.    9S1. 

S  SS.  He  Who  Seek!  Equity  Must  Do 
Equity. 
The  meaning  of  the  maxim,  "He  who 
seeks  equity  must  do  equity,"  is  that 
whatever  be  the  nature  of  the  contro- 
versy, and  whatever  the  nature  of  the 
remedy  demanded,  the  court  will  not 
confer  equitable  relief  upon  the  party 
seeking  its  aid.  unless  he  acknowledges 
or  will  admit  and  provide  for  all  the  eq- 
uitable rights  and  demands  justly  be- 
longing to  the  adversary  party,  growing 
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out  of,  or  necessarily  involved  in,  tht 
subject  matter  of  the  controversy.  Co- 
burn  f.  Coke,  193  Ala.  364,  69  So.  574. 

Infanta.— The  rule  that  "he  who  seeb 
equity  must  do  equity"  applies  whether 
plaintiff  be  an  adult  or  infant,  since  an 
infant  has  no  more  right  than  an  adalt 
to  seek  relief  from  the  acts  of  others  and 
at  the  same  time  hold  the  heneRts  of 
them.  Coburn  v.  Coke,  193  Ala.  364,  « 
So.  S74. 

Hecesifty  of  Offer  to  Paj  Legal  Interest 
Where  Uaury  Exiata.— By  Code  1991,  ( 
4623,  declaring  that  all  contracts  for  the 
payment  of  interest  upon  the  loan  of 
goods,  money,  etc.,  or  upon  any  contract 
whatever,  at  a  higher  rate  than  pre- 
scribed, are  usurious  and  can  not  be  en- 
forced except  as  to  the  principal,  the 
maxim  that  he  who  seeks  equity  most  do 
equity,  as  applied  to  a  mortgagor  seek- 
ing to  redeem,  where  the  mortgage  was 
tainted  with  usury,  is  abrogated,  and  the 
mortgagor  need  not  offer  to  pay  legal 
interest,  operation  of  the  statute  not  be- 
ing limited  to  transactions  originating  in 
loans  of  money.  L,ewis  f.  Hickman 
(Ala.),  77  So.  46. 

Parties  can  not  come  into  equity  in 
their  own  behalf  when  their  condaci 
previously  has  been  such  as  to  prevent 
equity  being  done.  Gayle  v.  Pennington, 
185  Ala.  53,  64  So.  572. 

Sufficiency  of  Evidence  to  Render  Sale 
Applicable.^! n  the  absence  of  evidence 
that  the  wife  who  joined  with  her  hus- 
band in  H  mortgage  of  their  joint  prop- 
erty, received  any  of  the  consideration 
therefor,  the  rule  that  he  who  seeks  eq- 
uity must  do  equity  could  not  be  applied 
against  her  children,  in  a  suit  for  parti- 
tion against  owner  of 'Other  undivided 
half  interest  in  the  lands  mortgaged. 
Shannon  v.  Ogletree  (Ala.),  76  So.  B»S. 

II.  LACHES  AMD  STALE  DEMANDS. 
§  6S.  Nature  and  Elements  in  Q«i«tL 

Laches  Goei  to  Foundation  of  C«n- 
plainanfs  Right.  —  Walshe  v.  Dwight 
Mfg.  Co.,  178  Ala.  310,  59  So.  830.  See 
the  title  EQUITY,  g  S3,  vol.  5.  p.  492. 

Acquiescence  or  knowledge  in  asser- 
tion of  an  advene  right  for  an  unrnion- 
able  time  on  which  the  rule  of  laches  is 
based  will  be  presumed,  after  lapse  of 
time,  where    the  equity  of  the    case  de- 
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mandt.     Vekcfi  v.    Woodward    Iron    Co. 

(AU.),  76  So.  124. 

§  H.  Grounds  and  Bsaenttali  of  Bar. 

§  M.  Prejudice  from  Delaj'  in  Gen- 

craL 
No  arbitrary  rule  exists  for  determin- 
ing when  a  demand  becomes  stale,  and, 
in  the  absence  of  substantial  change  of 
coBdition  or  prejudice  to  third  parties, 
mere  d«lay  does  not  constitute  laches. 
Woodlawn  Realty,  etc.,  Co.  v.  Hawki 
1S6  Ala.  S34,  65  So.  183. 

Laches  is  sufficient  to  bar  equitable 
relief,  especially  where  it  has  been  so 
long  continued  as  to  render  relief  doubt- 
ful, uncertain,  unfair,  or  unjust.  Gayle 
V.  Pennington,  18S  AU.  S3,  64  So.  573. 

Mere  delay  working  no  disadvantage 
to  another  and  not  changing  the  circum- 
stances so  that  there  can  no  longer  be  a 
safe  determination  of  the  controversy 
will  not  bar  complainant.  Waddail  v. 
Vassar,  196  Ala.  1S4,  TS  So.  14. 
S  60.  Ezcnaes, 

§  89.  Personal  DiaabilitieB. 

NonCampus'Hmtn.— Bradley  v.  Sin- 
gleterry.  176  Ala.  106;  Sft  So.  SB.  See  the 
title  EQUITY,  |  62,  vol.  5,  p.  495. 

S    83^.    Frandi,    Concealment,     or 

Other  Act  of  Adverse  Pirties. 
Where  an  agent  to  purchase  land,  in 
actual  fraud  of  his  principal's  rights,  took 
title  in  the  name  of  his  infant  son,  which 
was  the  same  name  as  his  own,  except 
for  the  middle  initial,  and  thereafter  ex- 
ecuted a  deed  conveying  the  premises  to 
the  principal,  in  which  he  recited  that 
the  premises  were  the  same  land  as  con- 
veyed to  him,  and  th;,deed  to  the  son 
was  not  recorded  for  more  than  IB  years, 
the  principal  and  his  successors  in  title 
were  not  required,  as  ordinarily,  to  ex- 
amine the  deed  to  the  agent  so  as  to 
have  constructive  notice  of  the  fraud,  but 
actual  notice  thereof  to  th«m  must  be 
shown  before  their  rights  can  be  barred 
by  laches,  no  matter  how  long  the  Be- 
lay. Fowler  v.  Alabama  Iron,  etc.,  Co., 
189  Ala.  31.  66  So.  673. 
§  S4^.  Application  of  Doctrine  in  Gen* 
eral. 
Laches  is  a  shield  and  not  a  sword, 
and,    though  in    harmony   with    well-es- 
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tablished  principles,  precedents  are  not 
allowed  to  control  particular  cases,  but 
each  case  is  to  be  considered  and  deter- 
mined upon  its  own  peculiar  facta. 
Powler  V.  Alabama  Iron,  etc.,  Co.,  189 
Ala.  31,  66  So.  «TS. 

g  M.  Following  Statute  of  LlmitationB. 
Laches  depends  principally  upon  the 
inequity  of  permitting  a  claim  to  be  en- 
forced, and,  if  this  inequity  exists,  relief 
will  be  denied,  though  the  statutory  pe- 
riod of  limitation  has  not  elapsed.  Gayle 
V.    Pennington,    18S   Ala.   53,   64   So.   572. 

Where  laches  is  invoked,  statutes  of, 
limitation  do  not  bind  a  court  of  equity, 
unless  there  has  been  legal  adverse  pos- 
session.    Waddail  V.  Vassar,  1B6  Ala.  184, 

!  So.   14. 

Analogy. — In  applying  the  doctrine  of 
laches,   courts    of   equity   act    in    accord 

ith  the  analogy  furnished  by  statutes 
of  limitations.  Woodlawn  Realty,  etc., 
Co.  V.  Hawkins,  186  Ala.  234,  65  So.  183. 

When    a    auit    >■    brought    within    the 

tat    fixed  by  an    analogous  statute    of 

nitations,  defendant  must  show  laches, 
but.  when  brought  after  the  statutory 
time,  complainant  must  plead  and  prove 
that  laches  does  not  exist.  Woodlawn 
Realty,  etc.,  Co.  v.  Hawkins,  186  Ala. 
234.  55  So.  183. 

Prima  facie  a  delay  in  filing  a  bill  in 
equity,  less  than  the  analogous  period  of 
limitations  at  law,  is  not  laches,  and  spe- 
cial matters  excusing  the  delay  need  not 
alleged;  the  facts  rendering  the  de- 
lay culpable  being  matters  of  defense. 
Southern  States  Fire  Ins.  Co.  v.  Kelley, 
86  Ala.  859,  aa  So.  328. 
§  67.  Waiver  of  Objections. 

Unless  appearing  on  the  face  of  the 
bill,  the  defense  of  laches  must  be  raised 
by  answer.  Hogan  i>.  Scott,  186  Ala. 
310,  65  So.  209. 

III.  PARTIES  AND  PROCESS. 

§  7*.  Neceaury  or  Indispensable  Parties. 

§  73.  — <—  Persons  Indispensable  to  Com- 
plete and  Final  Determination. 
Possessors  of  Interest  in  Subject  Hat- 
ter Only  Necessary  Parties. — Seay  v. 
Graves,  178  Ala.  131,  59  So..  460.  See  the 
title  EQUITY,  S  73,  vol.  5, -p.  498. 
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All  pcrtons  interested  in  a  suit  in  eq- 
uity and  whose  rights  will  be  directly 
affected  by  a  decree  are  neceiiary  par- 
tiet,  nnlCBB  they  are  too  numerous  and 
•ome  of  them  are  beyond  the  reach  of 
process  or  are  not  in  being.  Culley  v. 
Elford.  187  Ala.  185,  M  So.  3»L 
i  n.  Praptt  Partiea. 
I  77.  Interest  in  Coatroveny  Sep- 
arable. 

Parties  Participatint  in  Fraud.— Moore 
V.  Empire  Land  Co.,  IBI  Ala.  944,  61  So. 
MO.  See  the  title  EQUITY,  S  7'.  vol.  5, 
p.  SOO. 

I  7*.  Comidalnants. 

i  BO. In  QancraL 

A  bill  by  a  distributee  for  the  removal 
of  the  administration  to  the  chancery 
court  and  for  equitable  relief  against  the 
administrator,  which  shows  that  a  proper 
adjustment  of  accounts  between  the  ad- 
ministrator and  decedent  will  preserve 
the  solvency  of  decedent's  estate,  shows 
that  complainant  has  such  an  interest  as 
authorJECs  him  to  bring  the  suit.  New- 
ell V.  Bradford,  187  Ala.  2S1,  K  So.  800. 

I  U.  Defendants. 
f  M. Joinder. 

Joint  Interest. — Moore  v.  Empire  Land 
Co.,  181  Ala.  344.  ei  So.  940.     See  the  ti- 
tle EQUITY,  S  85,  vol.  5,  p.  S2. 
I  IB.  Interventi<m. 

The  proper  purpose  of  a  petition  for 
leave  to  intervene  and  tile  a  cross-bill  in 
equity  is  not  of  itself  to  disclose  the 
equity  on  which  the  intervening  com- 
plainant relies,  but  merely  to  bring  to 
the  court's  attention  the  facts  afforded 
in  the  bill  it  is  proposed  to  file,  and  in- 
vite an  order  allowing  it  to  be  filed. 
Douglass  V.  Blake,  189  Ala.  S4,  66  So.  617. 

Where,  in  a  suit  by  a  chattel  mortga- 
gor to  restrain  foreclosure  by  assignees 
of  a  series  of  notes  as  collateral  security, 
the  mortgagee  applied  for  leave  to  in- 
tervene, alleging  that  certain  of  the  de- 
fendants were  conspiring  to  deprive  him 
of  his  rights,  and  that  he  had  tendered 
his  debt,  for  which  the  notes  were  held 
as    collateral,    and    thereby    became    re- 


jiTY  §§  74-m 

stored  to  legal .  Qwoershjif  of  the  aotu 
and  mortgage,  notwithstanding  liis  ten- 
der wa*  recused,  and  that  since  the  issu- 
ance of  a  preliminary  injunction  other 
notes  secured  by  the  mortgage  had  ma- 
tured and  remained  unpaid,  such  mort- 
gagee was  not  a  mere  intervener,  seek- 
ing participation  in  the  relief  prayed  in 
the  original  cause,  but  was  seeking  relitf 
on  an  independent  equity,  antagonistic 
to  that  sought  in  the  original  suit,  to 
which  he  was  not  a  party,  and  which 
must  be  awarded,  if  at  all,  on  an  origiml 
bill  of  intervention  in  the  nature  of  a 
cross-bill,  and  hence  such  bill  was  not  a 
mere  accessory  to  the  original  cause. 
Douglass  V.  Blake,  189  Ala.  24,  M  So.  tlT. 

S  M.  Bringing  in  New  Partiea 

A  mere  suggestion,  in  the  answer  in  a 
suit  to  have  a  deed  declared  a  mortgage 
and  for  redemption,  that  a  third  party 
had  purchased  without  notice,  did  not  re- 
quire the  court  to  order  such  parly 
brought  in.  Dawsey  v.  Culbreth  (All.), 
75  So.  459. 
§  Bl.  Amendment  as  to  Parties. 

HaUnt    Part7    Plaintiff  or   Defendant 
—Lewis  V.    Alston,  176  Ala.    271,  58  So. 
278.    See  the  title  EQUITY,  $  B!,  toL  5, 
p.  506. 
S  93.  Process  in  OeneraL 

Facts  averred  must  be  sufficient  to  ex- 
tend jurisdiction  to  tribunal  assuming 
to  exercise  it  over  res,  and  the  notice, 
actual  or  constructive,  must  be  sufficient 
to  bring  the  res  within  the  jurisdiction, 
since  judgment  without  jurisdiction  over 
the  person  is  of  no  avail.  Gill  v.  More 
(Ala.),  76   So.   453. 

Person  Deceased.— If,  when  complain- 
ant filed  a  bill  to  quiet  title,  a  person 
sought  to  be  made  a  party  defendant 
was  dead,  he  was  not  made  a  parly,  how- 
ever perfect  the  constructive  notice 
given  as  to  him.  Gill  t>.  More  (Ala.), 
78  So.  453. 

IV.  PLEADING. 
(A)  ORIGINAL  BILL. 
S     100.  Introduction  or  Statement  as  to 
Parties. 

Under  Code  1907,  §  3106,  providing 
that,  where  it  is  necessary  to  make  any 
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persons  defendant  to  a  bill,  and  the 
pames  of  all  or  any  are  unknown,  and 
catn  not  be  ascertained  on  diligent  in- 
quiry, and  plaintiff  annexed  an  affidavit 
th»t  the  names  of  such  persons  are  un- 
known, etc.,  proceedings  may  be  had 
and  a  decree  rendered  against  them 
without  naming  them,  unknown  devisees 
or  beirs  at  Haw  were  not  made  parties  to 
a  bill  to  quiet  title  against  decedent  if 
alive,  or  against  them,  in  the  alterna- 
tive, if  he  was  dead,  and  were  not  bound 
by  the  decree,  nor  precluded  from  later 
assertion  of  their  property  rights  to  the 
lands  in  question,  where  no  affidavit  was 
annexed  to  the  l>il1.  Gill  v.  More 
(Ala.),  7fl  So.  «3. 
§  lOt.  Averment  of  Jurisdiction. 

Facts  averred  must  he  sufficient  to  ex- 
tend jurisdiction  to  tribunal  assuming  to 
exercise  it  over  the  res.  GitI  v.  More 
(Ala.),  711  So.  4S3. 

Sufficiency  of  averment  of  jnrisdic- 
tional  facts  to  enable  the  tribunal  to 
hear  and  determine-  must  be  tested  by 
the  law  in  force  within  the  state  where 
right  of  action  is  conferred  and  sought 
to  be  enforced.  Gill  v.  More  (Ala.),  76 
So.  4S3. 
§   lOi.  Prayer  for  Relief. 

Part  of  Relief  Prayed  for  Barred.— 
Walshe  v.  Dwight  Mfg.  Co.,  17«  Ala. 
320,  59  So.  630.  See  the  title  EQUITY. 
§  104,  vol.  5,  p.  911. 

Relief  Not  Autliorized  by  Pacta 
Averred. — That  a  bill  contains  a  prayer 
for  specific  relief  not  authorized  by  the 
Facts  averred  will  not  destroy  its  equity 
where  there  is  a  prayer  under  which  re- 
lief may  be  granted.  Todd  v.  Interstate 
Mortg..  etc.,  Co.,  186  Ala.  169,  71  So.  881. 
§  105.  Prayer  for  Process. 

Parties  Defendant  Only  Those  againat 
Whom  Process  la  Prayed.— Jackson  v. 
Putman,  180  Ala.  39,  60  So.  61.  See  the 
title  EQUITY,  §  105,  vol.  5,  p.  Sii. 
S  107.  Form  and  Suffidency  of  AUega- 
tions  in  General. 
A  hill  in  equity  must  allege  issuable 
facts,  not  the  evidence  to  establish  facts 
or  prove  issue.  Cullman  Property  Co.  *. 
Hitt  Lumber  Co.  (Ala.),  77  So.  574. 

Legal  Concluaiona. — Allegations  of  the 
bill    as    to    complainant's    ownership, 
rights  of  action  as  to  trespasses  on  lands 


before  complainant  acquired  them,  were 
merely  conclusions,  as  were  allegations 
as  to  defendant  corporation's  liability  to 

itnplainant  as  for  trespasses  by  other 
parties.  Cullman  Property  Co.  v.  Hitt 
Lumber  Co.  (Ala.),  77  So.  574. 

Failure  to  PUI  in  Date.— It  does  not 
go  to  the  equity  of  a  bill  that  it  contains 
a  blank  from  failing  to  fill  in  a  date. 
Peerless  Coal  Co.  v.  Lamar,  180  Ala.  307, 
60  So.  837. 

S    108.   Directneit    and   Podtiveneaa    or 
ArgumentativeneN.  * 

Argumentative   allegations  and  expres- 
sions   of  opinion    in  bills  are    objection- 
able.    _  Cullman     Property     Co.    v.     Hitt 
Lumber  Co.   (Ala.),  77  So.  874. 
g  10ft.  Certainty. 

In  chancery  pleading,  it  is  not  safli- 
cient  merely  to  aver  evidence  from  which 
a  required  Fact  may  be  inferred,  though 
the  evidence,  if  uncontradicted,  may  be 
sufficient  to  induce  a  chancellor  or  a  jury 
to  find  the  fact  from  it.  Board  v.  Mer- 
rill, 193  Ala.  521,  68  So.  971. 

Gaaecal  charge  oi  fraud  in  a  bill  with- 
out facts  is  insufficient  Cullman  Prop- 
erty Co.  V.  Hitt  Lumber  Co.  (Ala.).  77 
So.  «74. 

Of  Date  by  Reference  to  Other  Part* 
of  Bill^-Peerless  Coal  Co.  v.  Lamar, 
l«0  Ala.  307,  60  So.  »37.  See  the  title 
EQUITY,  I  109,  vol.  5,  p.  517. 

The  bill  for  specific  performance  ia 
not  open  to  the  objection  of  being  re- 
pugnant to  or  variant  from  itself,  or 
leaving  the  contract  so  uncertain  as  to 
preclude  a  decree  for  performance,  com- 
plainants being  ready  to  pay  the  bal- 
ance of  the  price,  because  alleging  not 
only  that  complainant  entered  into  a 
contract  with  E.  for  purchase  of  the 
land  at  the  agreed  price  of  $900.  to  be 
paid  $100  presently,  and  the  balance  in 
installments  of  $300  each  on  certain 
dates,  and  that  by  the  terms  thereof  on 
the  payment  of  said  pr  re  base  price  E. 
was  to  execute  to  complainant  a  deed 
conveying  the  title,  but  also  that  the 
first  payment  E.  signed  and  delivered  to 
complainant  "the\  following  written 
agreement,"  namely:  "Received  of  R. 
$100  on  land  purchased  of  E.  this  day, 
which  leaves  of  said  purchase  money 
$800  secured  by  notes  and  a  mortgage  on 
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said   land."     Eason  v.   Roe,   las  Ala.   71, 

M  So.  55. 

§  110.  ConsiBtencY,  Ambicuit7,  or  Repus- 

See  ante,  "Certainty,"  §  109. 
§  lis.  HnltilcriouaDeu. 
§  lis. In  Getund. 

Definition. — "Multifariousness"  is  the 
joinder  of  distinct  and  independent  mat- 
ters, thereby  confounding  them,  or  the 
uniting  in  one  bill  of  several  distinct  and 
unconnected  matters  against  one  de- 
fendant, or  the  demands  of  several  dis- 
tinct and  independent  matters  of  a  dis- 
tinct and  independent  nature  against  sev- 
eral defendants  in  the  same  bilt;  it  is 
frequently  a  matter  of  discretion;  every 
case  must  be  governed  by  its  own  pe- 
culiar facts,  subject  to  certain  equity  ju- 
risprudence; in  determining  this  question 
multiplicity  of  suits  should  be  avoided. 
as  equity  delights  to  do  justice,  and  not 
by  halves,  and  it  is  left  In  a  large  meas- 
ure to  the  sound  discretion  of  the  court. 
Ford  V.  Borders  (Ala.),  TS  So.  39B. 

"Multifariousness"  is  abstractly  in- 
capable of  an  aacurate  definition;  but  in- 
cludes those  cases  where  a  party  is 
brought  as  a  defendant  on  a  record  with 
a  large  portion  of  which,  and.  in  the  case 
made  by  which,  he  has  had  no  connec- 
tion whatever.  O'Neal  v.  Cooper,  191 
Ala.  182.  67  So.  flB9. 

In  testing  a  bill  for  multifariousness, 
the  whole  bill  must  be  considered;  each 
case  depending  on  its  own  merits. 
Webb  V.  Butler,  198  Ala.  387,  «  So.  369. 

Judicial  IHicretion.— The  trial  court 
has  considerable  discretion  in  determin- 
ing whether  a  bill  is  multifarious.  Webb 
V.   Btttler,  198   Ala.   38T.  68   So.  3(19. 

Bill  seeking  cancellation  of  a  decree 
in  so  far  as  It  clouded  comirfainantB'  ti- 
tle to  certain  lands  was  not  multifarious 
in  so  fai;  as  it  related  to  complainants' 
interest  in  the  lands  and  the  adjudication 
of  the  right  or  interest  therein  of  com- 
plainant in  the  suit  resulting  in  the  de- 
cree sought  to  he  set  aside.  Gill  v. 
More  (Ala,),  78  So.  453. 
§  114.  Misjoinder  of  Causes  of  Ac- 
tion. 
S  114  <1)  In  General. 

Cancellation    of    Mortgage    on    Lands 
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Severally  Owned. — A  bill  seeking  can- 
cellation of  a  single  mortgage  on  land) 
averred  to  be  severally  owned,  is  not 
multifarious  under  Code  1907,  g  309S,  de- 
claring   a    bill    IS    not    multifarious   t>t- 

relief  growing  out  of  the  same  subject 
matter  or  founded  on  the  same  contrut 
or  transaction.  Mathews  v.  Carroll 
Mercantile  Co.,  199  Ala.  SOI,  70  So.  141. 
'  Uatters  Incident  to  Main  Rdtef:- 
Minge  v.  Green,  176  Ala.  343,  56  So.  381. 
See  the  title  EQUITY,  %  114  (1),  toL  S, 
p.  332. 

Unmpported  Pnyers  for  Altematifc 
Relief. — Complainant  alleged  that  he 
purchased  certain  real  property  from  de- 
fendants and  paid  the  price,  received 
possession,  and  made  valuable  improvc- 
ts;  that  prior  to  filing  the  bill  be 
tendered  to  defendants  a  warranty  deed, 

ith  the  request  that  it  be  executed,  bat 
that  defendants  refused  to  execute  the 
deed.  The  bill  prayed  that  defendants 
be   required    to    execute    a   valid    deed  to 

•mplainant.  -with  an  alternative  prayer 
that,  if  a  good  deed  could  not  be  made, 
defendants  be  required  to  repay  to  com- 
plainant the  price  paid,  together  with  the 
sonable  value  of  complainant's  per- 
manent improvements  and  his  other  ex- 
penses and  a  reasonable  attorney's  fee, 
and  that,  if  complainant  was  not  enti- 
tled to  a  decree  of  specific  performance, 
a  lien  be  decreed  in  complainant's  favor 
for  the  items  specified,  including  dam- 
ages for  defendant's  breach  o(  contract 
and  that  the  land  be  sold  for  its  satis- 
faction. Held,  that  the  only  equity  in 
the  bill  was  complainant's  right  to  spe- 
cific performance  by  the  execution  and 
delivery  of  ■  deed,  and  that  the  alterna- 
tive prayers,  unsupported  by  any  aver- 
ment, should  be  rejected  as  surplusage, 
and  did  not  render  the  bill  multifarioas. 
Brown   v.   Sheridan,   185   Ala.    IBS,  64  So. 

Cancellation  of  Tranafer  and  RenMval 
of  Agent.— Peerson  v.    Danley,   181  Ala. 
Ifi3.  61  So.  302.     See  the  title  EQUITY. 
i  114  (1),  vol.  5.  p.  523. 
g  114  (3)  Several  Grounds  for  fflnglc  Re- 
lief. 
Alternative   Allegations  as  to  Consid- 
'ation  for  Conveyance. — Leonard  v.  R'>" 
den  Grocery  Co.,  1B3  Ala.  578.  62  So.  TK 
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See  the  title  EQUITY,  g  lU  (3).  vol.  9, 
p.  G24. 

S  114  (4)  Prayer  for  Different  Kinda  of 
ReUef  In  General. 

Inconaiatent  Relief  in  AltematiTe. — 
Under  Code  1907,  S  3099,  providing  that 
a  bill  is  not  multifarious  which  seeks  al- 
ternative or  inconsistent  relief  growing 
out  of  the  same  subject  matter  or 
founded  on  the  same'  contract  or  trans- 
action in  a  divorce  suit,  if  complainant's 
amendment  to  her  bill  sought  incon- 
sistent relief  in  the  alternative,  the 
amended  bill  was  not  demurrable,  if 
arising  out  of  the  same  transaction  or 
subject  matter  or  relating  to  the  same 
property  between  the  same  parties. 
Barrington  v.  Barrington  (Ala.).  77  So. 
711. 

Abatement     of     Nniunce,     and     Addi* 
tional    Relief  Sought  by    Amendment. — 
Sloss-Sheffield     Steel,    etc..     Co.    v. 
Laughlih,    IBS  Ala.  268,    6S  So.  96. 
the  title   EQUITY.  S   11*  (4),  vol.  5.  p. 
936. 

Ward    Seeking  ReUef    against  Fraud* 
of  GnardiaiL — A  bill  by  a  ward,  after  ma-; 
jority,     for    relief    against     her    guardian 
and     his   surety,     Alleging    fraud    of     the 
guardian   in   the   procurement   of  a    con- 
sent decree  settling  his  guardianship,  and 
which  avers  that,  after  attaining  full  age. 
he,    by  virtue  of    his  control  and    influ- 
ence over  her,  induced  her  to  execute  a 
conveyance,   and    which    prays    for    relief 
on   that  account,   is   multifarious,   and   not 
within  Code   1907,  S  3095,  declaring  that 
a  bill  is  not  multifarious  which  seeks  al- 
ternative   or    inconsistent    relief    growing 
out  of  the  same  subject  matter,   for  the 
conveyance  complained  of  does  not  come 
within    the    guardianship    bond,    and    the 
claim     arising     therefrom     can     not     be 
treated  as  an  asset  of  the  ward   in    the 
hands  of  the  guardian,  though  the  trans- 
action may  be  shown  as  a  corroborative 
evidence    of   the    fraudulent    procurement 
of  the  decree.     Manegold  v.  Beaven,  1: 
Ala.  241.  «a  So.  448. 
f  114  (7)  Injunction  and  Other  Relief. 
Where  a  bill  was  filed  to  protect  coi 
plainant's     property    rights    against     the 
unlawful    acts    of    defendants    during 
strike,  which  acts  were  threatened  in  i 
execution    of   a    conspiracy    between    ■ 


fendants  and  others,  the  bill  being 
merely  to  prevent  criminal  acts  of  vio- 
lence threatened  against  complainant  or 
its  employees,  actual  or  prospective,  was 
multifarious  because  it  charged  the 
commission  of  sundry,  injurious,  and  un- 
lawful acta  by  defendants  or  their  co- 
conspirators for  the  single  purpose  of  in- 
terfering with  complainant  in  the  lawful 
conduct  of  its  business  and  tending  to 
its  injury  in  that  behalf.  Hardie-Tynes 
Mfg.  Co.  V.  Cruse.  189  Ala.  66,  66  So.  6S7, 
A  bill  asking  an  injunction  to  prevent 
repeated  trespasses  by  a  corporation 
which  was  cutting  timber  on  complain- 
ant's land,  for  discovery  as  to  the 
amount  already  cut,  and  for  damages 
for  the  timber  cut,  not  only  by  the  cor- 
poration, but  also  by  the  firm,  which  was 
converted  into  the  corporation,  and  by 
its  individual  members,  who  were  offi- 
cers of  the  corporation,  is  bad  for  mnl- 
tifariousness.  which  is  described  gener- 
ally as  the  joinder  of  distinct  and  inde- 
pendent matters,  or  the  uniting  in  one 
bill  of  several  distinct  matters  uncon- 
nected with  one  defendant,  or  the  de- 
mand of  several  matters  of  a  distinct 
and  independent  nature  against  several 
defendants  in  the  same  bill,  and  the  de- 
fect is  not  cured  by  Code  1907.  |  3095, 
providing  that  a  bill  is  not  multifarious 
for  seeking  alternative  relief  growing 
the  same  subject  matter,  or 
founded  on  the  same  transaction,  or  re- 
lating to  the  same  property  between  the 
same  parties.  Hitt  Lumber  Co.  v.  Call- 
Property  Co.,  189  Ala.  13,  e«  So.  780. 

§  Hi  (8)  Partition  and  Other  Relief. 

Bill  between  Heirs  and  Cotenants  for 
Partition.-— A  bill  by  the  heirs  at  law  of 
a  decedent  against  other  heirs  at  law, 
their  cotenants.  for  partition,  with  a  sale 
for  distribution,  and  also  seeking  a  can- 
cellation of  deeds  from  the  decedent  to 
two  of  the  defendants  on  the  ground 
that  they  had  been  obtained  through  un- 
due influence  and  for  a  grossly  inade- 
quate consideration,  where  the  removal 
of  the  cloud  or  the  adjustment  of  legal 
or  equitable  rights  would  leave  a  commu- 
nity of  interest,  entitling  all  the  parties 
to  share  in  the  distribution,  was  not  mul- 
tifarious. Long  V.  Long,  1S9  Ala.  560,  TO 
So,  733. 
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A  bill  for  partition  among;  tenant 
common  is  not  rendered  Tnultifarioua  by 
seeking  an  accounting  among  the  tenant! 
in  common  as  for  rent  or  other  uses  of 
the  common  properly  and  for  amounts 
expended  thereon  by  some.  Ford  v. 
Borders  (Ala,),  75  So.  398. 

Acconntiogi  as  to  Other  Hattera.— 
Even  if  the  parties  to  a  suit  for  partition 
are  the  only  parties  interested  in  ac- 
countings as  to  other  matters  and  trans- 
actions, these  independent  matters  can 
not  be  joined  in  one  suit.  Ford  v.  Bor- 
ders (Ala.),  75  So.  3*8. 

A  tenant  in  common,  in  suit  for  par- 
tition in  specie,  or  for  a  sale  of  the  c 
mon  property  for  distribution,  can 
have  an  accounting  between  himself  and 
another  of  the  co tenants  as  to  matters 
not  so  related  to  or  connected  with  the 
common  property  sought  to  be  divided 
as  to  be  logically  embraced  in  the  main 
accounting.  Ford  v.  Borders  (Ala.),  75 
So.  3»S. 

A  tenant  in  common,  deriving  her  in- 
terest under  will  of  'her  mother,  who  had 
bought  the  lands  with  another  tenant  in 
common,  in  a  suit  against  such  other 
tenant  for  partition  and  an  accounting, 
could  not  by  the  same  bill  seek  an  ac- 
counting between  herself  as  administra- 
trix of  her  mother's  estate  and  such 
other  tenant  as  to  other  transaction  of 
his  with  her  testatrix  not  involving  the 
lands  sought  to  be  partitioned ;  Code 
1B07,  g  30S5,  providing  that  a  bill  is  not 
multifarious  which  seeks  alternative  or 
inconsistent  relief  growing  out  of  the 
sime  subject  matter,  not  applying'  Ford 
V.  (Borders  (Ala.),  75  So.  398. 

%  114  (10)  Enforcement  oE  Mortgage  or 
Relief  Therefrom  and  Other   Relief. 

Under  Code  1907,  §  3095,  providing 
that  a  bill  is  not  multifarious  which 
seeks  alternative  9r  inconsistent  relief 
growing  out  of  the  same  subject  matter, 
a  bill  to  set  aside  a  mortgage  foreclosure 
sale  under  a  power  of  sale,  or,  in  the  al- 
ternative, for  leave  .to  redeem,  is  not 
multifarious.  Dozier  v.  Farrior,  187  Ala. 
181,  ftS  So.  ZM. 

A  bill  seeking  to  foreclose  a  chattel 
mortgage  on  crops  and  also  to  redeem 
from  the  mortgagor's  landlord  as  supe- 
rior lienholder  would  be  multifarious,  as 


joining  wholly  distinct  matters.    West  v. 
Henry,  185  Ala.  1«8,  64  So.  75. 

The  bill  to  foreclose  a  first  mortgige, 
so  far  as  it  seeks  to  have  the  secood 
mortgage,  and  the  sale  under  a  power 
therein,  declared  void,  seeks  relief  not 
germane  to,  but  independent  of,  and  in 
no  way  connected  with,  its  foreclosnre 
feature,  and  so  is  multifarious,  it  being 
immaterial  to  complainant  whether  the 
second  mortgage,  or  such  sale,  be  void, 
his  claim  on  the  land  being  superior  to 
those  under  the  second  mortgage.  Kt- 
nett  V.  Willoughby,  190  Ala.  530,  87  So. 


§  lU  (11)  Suite  Relating  to  the  Admin- 
ietration  of  Eatatea. 
Removal  of  Administration  into  Eq- 
uity.—Seay  V.  Graves,  ITS  Ala.  131,  S» 
So.  469.  See  the  title  EQUITY,  j  lU 
(11),  vol.  5,  p.  531. 

§    lU  (1»)    Suits  to    Enforce  Cnditon' 

Claims. 
Code  1907,  5  309S,  provides  that,  un- 
less taken  by  demurrer,  objection  to  a 
bill  because  of  multifariousness  must  not 
be  entertained,  and  that  a  bill  is  not  mnl- 
tifarious  which  seeks  alternative  or  in- 
consistent relief  growing  out  of  the  same 
subject  matter  or  founded  on  the  same 
contract  or  transaction,  or  relating  to 
the  same  property  between  the  same  par- 
ties. Section  3740  provides  for  discov- 
ery supplemental  to  execution.  Section 
4S93    provides    that    all    conveyances    of 

estate  or  interest  in  real  or  personal 
property,  and '  every  charge  upon  the 
same,  made  with  intent  to  hinder,  delar.  ' 

defraud  creditors,  purchasers,  or  other 
persons  of  their  lawful  suits,  damages. 
forfeitures,  debts,  or  demands  against 
the  persons  who  are  or  may  be  so  hin- 
dered, delayed,  or  defrauded,  their  heirs. 
personal  representatives,  and  assigns,  are 
Section  4295  provides  that  every 
general  assignment  made  by  a  debtor, 
a  conveyance  by  a  debtor,  of  substan- 
tially all  of  his  property  subject  to  exe- 

m  in  payment  of  a  prior  debt  by 
which   a    preference  or    priority  o(  pay- 

t  is  given  to  one  or  more  creditors 
the     remaining     creditors    of    the 
grantor,  shall  be  and  innre  to  the  bene- 

of  all  the    creditors  of  the    grantor 
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equally.  Held,  that  a  bill  is  not  multi- 
farious in  seeking  discovery  of  alleged 
concealed  assets,  in  seeking  decree  that 
debtors  made  a  fraudulent  transfer  of 
property,  and  in  seeking  relief  on  the 
theory  that  the  debtors  have  made  a 
transfer  or  conveyance  of  all  of  their 
property,  which  act,  under  the  statute, 
the  creditor  would  have  adjudged  a  gen- 
eral assignment  for  the  benefit  of  all 
creditors.  Hard  *.  American  Trust,  etc., 
Bank  (Ala.).  76  So.  30. 

Code  1907,  S  3069,  declares  that  a  bill 
is  not  multifarious  which  seeks  alterna- 
tive or  inconsistent  relief  growing  out 
of  the  same  subject  matter,  or  founded 
on  the  same  transaction,  or  relating  to 
the  same  property  between  the  parties. 
Before  becoming  a  partner  in  a  banking 
venture,  one  of  defendants  transferred 
land  to  his  daughter.  The  partnership 
became  insolvent,  and  such  defendant 
thereafter  executed  a  second  deed  to  his 
daughter;  the  first  being  defective. 
Held,  that  in  a  suit  to  compel  such  de- 
fendant to  pay  his  pro  rata  share  of  the 
firm  debts,  the  daughter  could  not  be 
joined  as  a  party  and  the  conveyance  to 
her  questioned,  for,  while  multiplicity  of 
suits  should  be  avpided,  that  would 
make  the  bill  multifarious  as  to  the 
daughter;  multifariousness  being  v^here 
a  defendant  is  brought  in  upon  a  record, 
a  large  portion  of  which  he  has  no  con- 
nection with,  or  where  plaintiff  demands 
several  different  matters  of  different  na- 
tures of  different  defendants  by  the 
same  bill.  Webb  v.  Butler,  192  Ala.  287. 
ftS   So.   369. 

§  114  (14)  Suita  Relatinc  to  Corporate 
Rights  or  Liabilitiet. 

See  ante.  "Injunction  and  Other  Re- 
lief," §  114  (7). 

A  bill  asking  that  the  directors  of  a 
corporation  be  compelled  to  pay  to  it 
the  amounts  lost  by  it  because  of  their 
negligence,  and  that  complainant  recover 
from  the  amount  so  refunded  the  money 
paid  by  him  for  the  purchase  of  corpo- 
rate stock  which  he  was  induced  by  the 
fraud  of  the  corporation's  agent  to  buy, 
is  not  multifarious,  since  the  refund  by 
the  directors  of  the  corporation  is 
merely  subsidiary  to  the  real  relief 
sought — the    recovery     of    complainant's 


money.     King    v.    Livingston    Mfg.    Co.. 
193  Ala.  269,  68  So.  eS7. 

Bill  to  Avoid  ExecntiMi  Ssle  and  to 
Redress  Corporate  Wrongs.  —  Empire 
Realty  Co,  v.  Harton,  176  Ala.  107,  S7 
So.  763.  See  the  title  EQUITY,  g  114 
(14),  vol.  S,  p.  536. 

§  114  <1B)   Cancellatioii  or  Refomuitioii 
and  Other  Relief. 

See  ante,  "In  General,"  g  114  (1). 

Cancellation  of  Deed  and  Refonnation 
of  its  Description.— Under  Code  1907,  § 
3095,  providing  that  a  bill  is  not  multi- 
farious which  seeks  alternative  or  in- 
consistent  relief,  founded  on  the  same 
contract  or  transaction,  and  relating  to 
the  same  property  between  the  same 
parties,  a  bill  to  annul  a  deed  and  reform 
the  description  thereof  was  not  multifa- 
rious, though  it  sought  inconsistent  al- 
ternative relief.  Kant  v.  Atlanta,  etc.. 
R.  Co.,  199  Ala.  4B,  66  So.  598. 

Cancellation  of  Deed  and  Declaration 
of  Trust.— Moore  v.  Empire  Land  Co., 
181  Ala.  344,  61  So.  940.  See  the  title 
EQUITY,  §  114  {15>.  vol.  5.  p.  536. 

Instruments  to  Different  Persons  Se- 
cured by  Same. — A  bill  which  seeks  to 
cancel  for  fraud  separate  assignments 
and  conveyances  to  different  persons. 
but  secured  by  the  same  persons,  as  the 
result  of  the  same  transaction,  is  not 
multifarious.  Adams  v.  Davidson,  192 
Ala.   200,  68   So.   267. 

Redemption  and  Accounting  in  Al- 
ternative.—.A  bill  by  a  mortgagor,  seek- 
ing cancellation  of  the  mortgage  on  the 
ground  it  was  given  as  security  for  her 
husband's  delit,  and  for  redemption  and 
accounting  in  the  alternative,  is  not  sub- 
ject to  demurrer  for  multifariousness,  in 
view  of  Code  1907,  §  3095,  providing  that 
a  bill  is  not  multifarious  which  seeks  al- 
ternative or  inconsistent  relief  growing 
out  of  the  same  subject  matter.  Macke 
V.  Macke  (Ala.),  76  So.  26. 
g   lis.  Misjoinder   of   Complainanta. 

Person  in  Different  Capacities.  —  A 
tenant  in  common,  deriving  her  interest 
under  will  of  her  mother,  who  had 
bought  the  lands  with  another  tenant  in 
common,  in  a  suit  against  such  other 
tenant  for  partition  and  an  accounting, 
could    properly   join    herself   as   admints- 
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tratrjx  of  her  mother's  estate  to  have  i 
full  accounting,  iucluding  items  due  hei 
mother's  estate  prior  to  the  time  when 
complainant  acquired  her  individual  in- 
terest, in  order  to  avoid  two  suits.  Ford 
V.  Borders  (Ala.),  7S  So.  398. 

Conunuaity  of  Interest.— Zadek  v.  Bur- 
nett, 176  Ala.  84,  57  So.  «J.  See  the  ti- 
tle EQUITY,  5  115.  vol.  5,  p.  536. 

5   11*.  Misjoinder   of   Defendants. 

S   n«  (1)   Common  or  Distinct  Interests 
or  Liabilities  in   GeneraL 

A  partnership  engaged  in  salving 
wreck,  divided  into  two  groups,  each  of 
which  kept  separate  accounts  with  de- 
fendant who  disposed  of  the  property 
salved.  Complainant,  who  was  the  man- 
ager of  one  group,  asserted  that  defend- 
ant had  not  paid  over  all  sums  due  his 
group,  but  had  wrongfully  paid  over 
some  of  its  funds  to  the  other.  Held, 
that  in  ■  suit  against  the  second  group< 
defendant  might  be  joined,  and  he  could 
not  demur  to  the  bill  on  the  ground  of 
multifariousness;  all  parties  having  an 
interest  and  equity  abhorring  a  multi- 
plicity of  suits.  Forcheimer  v.  Foster, 
192  Ala.  2IB.  6B  So.  S7S. 

A  bill,  by  an  assignee  of  a  mortgage, 
whose  attorney  bid  in  at  foreclosure  sale, 
and  took  foreclosure  deed  under  verbal 
agreement  to  hold  for  his  clienf,  and 
thereafter  brought  ejectment  against  the 
mortgagors,  wherein  he  prevailed, 
against  the  attorney's  devisee  and  the 
mortgagors,  seeking  complainant  as- 
signee's investment  with  the  title  appar- 
ently acquired  by  the  attorney  after  fore- 
closure, and  sale  for  division  of  the  pro- 
ceeds of  the  land,  in  which  -complainant 
assignee  was  also  tenant  in  common  with 
the  feme  mortgagor,  was  not  multifa- 
rious, since  each  defendant  had  an  inter- 
est in  the  subject  matter,  and  the  relief 
sought  asked  the  court  to  determine  all 
rights  or  claims  relating  thereto.  Wil- 
son V.  Henderson  (Ala.),  75  So.  9.15. 
§  lie  (9)  Separate  Acts  or  Transactions 
Affecting  Same   Property. 

Bill  to  Quiet  lltle. — Osborne  v.  Wad- 
dell,  176  Ala.  832.  57  So.  698.    See  the  ti- 
tle EQUITY,  §  116  (2),  vol.  5.  p.  S40. 
§  118  <3)   Suit  for  Foreclosure  or  Relief 
from  Mortgage. 

Suit   against   Purchaser  and  Grantee.— 


i-TY  §§  115-116(6) 

Dixie  Grain  Co.  v.  Quinn,  iM  Ala,  208, 
61  So.  »B6.  See  the  title  EQUITY,  I 
116  (3),  vol,  5,  p.  540. 

Hongay«  Foredoaure  and  CaaccUa. 
tlon  df  ^  CtHiveyaAtiei— A  bill  to  foreclose 
two  mortgages  on  real  estate,  one  eie- 
cnted  by  J.  and  others  and  the  other  ex- 
ecuted later  by  M„  and  to  reform  cer- 
tain features  of  the  descriptions  in  Ihe 
mortgages,  and  which,  as  amended, 
sought  the  cancellation  of  a  conveyance 
by  J.  and  M.  to  the  son  and  heir  of  M., 
as  a  condition  to  the  enforcement  of  the 
mortgages,  was  not  "multifariousness.'' 
as  the  purpose  of  the  bill  was  single- 
that  is,  the  enforcement  of  the  complain- 
ant's liens — and  as  it  is  not  essential  in 
such  cases  that  every  defendant  have  an 
interest  in  or  concern  for  a^l  matters  or 
phases  of  the  controversy.  Mitchell  p. 
Cudd,  196  Ala.  162,  71  So.  660. 

§  116  <4)  Suib  Relating  to  Administra- 
tion of  Decedent's  Batatas. 

Cancellation  of  Conveyance  and  Re- 
moval  of   Administration   into   Chanceiy. 

Wilks  V.  Wilka.  176  Ala.  151,  57  So. 
776.     See  the  title   EQUITY.  S  "«  (0, 

vol.  5,  p.   540. 


Purchasers  of  part  of  the  interest  of  a 
cotenant  are  proper  t)arties  to  partition 
proceedings  between  the  cotenants,  and 
their  joinder  does  not  make  the  bill  mul- 
tifarious. O'Neal  f.  Cooper,  191  Alt. 
182,  87  So.  6B9. 

Partition  and  to  Quiet  Claims  of  Odi- 
ers.— Edmonds  v.   Cogsdill,  182  Ala.  30i, 
62  So.    681.     See  the    title   EQUITY,    $ 
116  (S),  vol.  5,  p.  541. 
3    ]]«    (e)    Suit    to    Enforce    Crcdlton' 

Judgment  creditor's  bill  to  reach  eq- 
uitable assets  of  a  corporation,  affirm- 
ing them  to  be.  Rrst,  those  arising  from 
corporation's  right  to  call  on  stockhold- 
ers for  unpaid  subscriptions,  and.  sec- 
ond, those  that  may  be  produced  by  set- 
aside  fraudulent  conveyances  of 
corporate  property,  is  not  subject  to  de- 
nurrer  for  multifariousness,  and  any 
lumber  of  fraudulent  grantees  and 
itockholders,  subject  as  such   for  unpaid 
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stock,  may   be   joined.     Bellview    Ceme- 
tery Co.  V.  Fsulks   (Ala.),  73  So.  827. 
5  lie  (S)   Soitt  Involvlnc   Principcl  uid 
Surety. 

In  a  suit  to  Foreclose  a  lien  for  the 
purchase  price  of  a.  stock  of  goods  and 
fixtures  reserved  in  a  contract  of  sale,  the 
joinder  as  correspondents  of  sureties 
who  guaranteed  performance  of  the  con- 
tract by  the  purchaser  did  not  render 
the  bill  objectionable  for  multifarious- 
ness. Averyt  Drug  Co.  v.  Ely-Robert- 
son-Barlow Drug  Co.,  194  Ala.  SOT,  69 
So.  «3I. 
S  lis.  Exhibita. 

Exhibits  attached  to  a  bill  should  be 
treated  as  part  thereof  on  demurrer. 
Clements  v.  Clements  (Ala.),  78  So.  855. 

Copy  of  Untigned  Contract — Conoley 
V.  Harrell.  1«2  Ala.  243,  62  So.  511.  See 
the  title  EQUITY,  §  118,  vol.  5,  p.  545. 

Records  of  Probate  Court.— Where  a 
bill  to  vacate  proceedings  in  the  probate 
court  attached  the  records  thereof  as  ex- 
hibits, such  exhibits,  in  so  far  as  not  dis- 
puted or  contradicted  by  its  averments, 
are,  under  chancery  rule  16,  p.  1533,  as 
much  a  part  of  the  bill  as  if  set  out  in 
the  body.  Hogan  v.  Scott.  186  Ala.  310. 
65  So.  200. 
9  118.  ConBtntcdon  and  Operation. 

Reasonable  Interpretation. — Zeigler  v. 
Zetgler,  180  Ala.  246,  60  So.  810.  See  the 
title  EQUITY,  g  119.  vol.  5,  p.  546. 

Cotutmction  againat  Pleader.  —  Ran- 
dolph V.  Vails,  IBO  Ala.  82,  60  So.  159. 
See  the  title  EQUITY,  g  119.  vol.  5,  p. 
S46. 

A  bill  is  to  be  construed  most  strongly 
against  the  pleader.  Schloss  v.  Bright- 
man.  105  Ala.  540.  70  So.  670. 

Bills  are  construed  against  pleader, 
and  facts  not  averred  are  deemed  not  to 
exist  Cullman  Property  Co.  v.  Hitt 
Lumber  Co.   (Ala.).  TT  So.  674. 

Inference  of  Complainant's  Intention. — 
Where  a  'bill  seeking  reformation  of  an 
instrument  expressly  avers  mistake  only 
of  the  complainant,  the  court  will  not 
infer,  in  order  to  uphold  the  bill  as 
against  a  demurrer,  that  complainant  in- 
tended to  allege  a  mutual  mistake.  Kant 
V.  Atlanta,  etc..  R.  Co.,  189  Ala.  4S,  66 
So.  5W. 


Effect  of  Cumulative  Aveiment.  — 
Averment  of  bill  to  abate  nuisance  that 
Was  merely  cumulative  or  superfluous, 
and  did  not  vary  the  principle  of  relief 
claimed,  whether  well  pleaded  or  not,i 
did  not  go  to  the  equity  of  bill.  Flor- 
ence    Land   Co.    V.    Florence     (Ala.),  75 

So.    19. 

Effect  of  Conceision  at  to  Mortga- 
gor's  Option  to  DisafBnn  Elale.— In  suit 
by  a  mortgagee  against  mortgagors,  a 
widow  and  her  husband's  heirs,  of  two 
tracts,  owned  one  by  the  widow,  the 
other  by  the  heirs,  the  widow  having 
joined  in  the  mortgage  only  as  surety, 
where  the  original  bill  alleged  fore- 
closure by  the  mortgagee,  and  its  pur- 
chase of  the  two  mortgaged  parcels  of 
land  en  masse,  praying  that  the  mortga- 
gors be  required  to  elect  whether  they 
would  affirm  or  disaffirm  the  sale  under 
power,  and,  in  the  event  of  disaffirmance, 
that  the  mortgage  be  foreclosed  by  ap- 
propriate decree,  thus  conceding  the 
option  of  the  mortgagors  to  disaffirm, 
the  widow's  right,  to  the  benefit  of  a 
proper  foreclosure  of  the  two  tracts  sep- 
arately under  decree  of  the  court,  by  her 
cross-bill  1 -f^came  fixed,  and  she  could 
not  be  deprived  thereof  by  dismissal  of 
the  original  bill,  or  its  amendment  to 
withdraw  the  averments  of  sale  en 
masse,  the  prayer  that  the  mortgagors 
be  required  to  elect,  and  the  introduction 
of  a  prayer  that  the  sale  be  confirmed  by 
decree.  Todd  v.  Interstate  Mortg,  Bond 
Co..  196  Ala.  169,  71  So.  961. 

(B)       PLEA,     ANSWER.     AND     DIS- 
CLAIMER. 

§  1S4.  Answer. 

§   HI.  Denials  and  Adniisaions. 

Admissions  in  the  answer  to  a  bill  in 
equity  concede  only  facts  well  pleaded. 
Cullman  Property  Co.  v.  Hitt  Lumber 
Co.  (Ala.),  77  So.  574. 

The  denials  of  a  sworn  answer,  though 
it  is  not  presented  to  the  chancellor 
through  a  note  of  testimony,  must  be 
considered  in  connection  with  its  admis- 
sions. Stouts  Mountain  Coal,  etc..  Co.  v. 
PoUak,  195  Ala.  556,  70  So.  846. 

Rule  as  to  Matters  vrithin  Respond- 
ent's Peculiar  Knowledge.— The  rule 
that  where  material  matter  is  charged  in 
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the  bill  which  prima  facie  i«  within 
spondent's    peculiar   knowledge,    &nd    the 
answer  is  only  a  general  denial,  matter 
■o    charged  must    be  considered 
mitted,    has    no    application-  where    the 
fraud  charged   against  defendant 
festly    known    to    complainant.      Johnson 
V.  Pinckard,  196  Ala.  259,  78  So.  127. 

8  !«■  Allegations  of  New  Matter; 

Occurrences  Subaeqnetit  to  Piling  of 
Bill.— Rucker  v.  Jackson,  180  Ala.  109,  60 
So.  139.  See  the  title  EQUITY.  §  142, 
vol    5,  p.  552. 

§  IM.  Failure  to  Answer. 

Where  bill  to  restrain  alleged  nui- 
sance was  not  answered,  its  averments 
must  be  considered  as  confessed.  State 
V.  Ellis  (Ala.),  78  So.  71. 

(C)     CROSS-BILL    AND    PLEA    AND 
ANSWER  THERETO. 

§  146.  Nature  and  Office  of  Crosi-BUL 

Distinguished  from  Original  Bill  in 
Nature  of  Crosa-Bill.— A  cross-bill  is  al- 
lowed to  enable  one,  not  a  party  to  the 
original  suit,  to  come  into  the  cause  and, 
by  appropriate  averments,  show  his 
right  to  be  heard  therein,  and  by  appro- 
priate process  in  his  matter  bring  before 
the  court  those  parties  who  claim  inter- 
ests adverse  to  him;  the  distinction  be- 
tween an  original  bill  in  the  nature  of  a 
cross-bill  and  a  mere  cross-bill  being 
that  a  "cross-bill"  is  filed  in  a  cause  by 
a  party  thereto  and  seeks  the  enforce- 
ment of  an  equity  germane  to  or  spring- 
ing out  of  the  subject  matter  of  the  orig- 
inal bill,  while  an  "original  bill  in  the  na- 
ture of  a  cross-bill"  is  a  pleading  filed  by 
leave  of  the  chancellor  by  a  person  not  a 
party  to  the  original  suit,  and  between 
whom  and  the  complainant  there  is  no 
privity.  Reynolds  Co.  v.  Reynolds.  190 
Ala.  46B,  67  So.  293. 

Not  Diatinct  Suit.— Bell  v.  McLaugh- 
lin, 183  Ala.  548.  63  So.  798.  See  the  ti- 
tle EQUITY,  §  146,  vol.  5.  p.  553. 

Clasaification.— Bell  v.  McLaughlin,  183 
Ala.  548.  62  So.  798.  See  the  title  EQ- 
UITY, §  146.  vol.  5,  p.  553. 

Original  Bill  without  Equity. — Vaughn 
V.  Vaughn,  180  Ala.  212,  flO  So.  872.  See 
the  title  EQUITY,  §  146.  vol.  5,  p.  553. 


S  ur.  Neceasitr  for  Crooa-BllL 

Filing  of  crois-bill  is  necessary  to  the 
granting  of  affirmative  relief  to  defend- 
ant. Farmers'  State  Bank  v.  Kirkliod 
(Ala.),  75  So.  994. 

It  is  a  rule  in  equity  practice  that  a 
defendant  will  be  granted  affirmative  re- 
lief    only     on     cross-bill.       O'Kelley    e. 
Clark,  184  Ala.  391,  63  So.  94S. 
§  ISO.  Form  and  Requisitea  of  Crois-BilL 

A  cross-bill  may  properly  refer  to  mat- 
ters of  description  in  the  original  bill 
and  adopt  them  as  a  part  of  the  cross- 
bill, and  while  a  party  is  not  required  to 
plead  any  matters  set  up  in  the  original 
bill,  he  may  shorten  his  cross-bill  by 
referring  to  the  pleadings  already  on 
file.  Reynolds  Co,  v.  Reynolds,  190  Ala. 
468,  67  So.  S93. 
§  ISl.  Sofficiency  of  Croaa-BilL 

Equity  of  Original  Bill.— Under  Code 
1907,  §  3118,  authorizing  cross-bill,  to  ob- 
tain relief  for  any  cause  connected  with 
bill,  the  cross-bill  must  exhibit  same  eq- 
uity as  an  original  bill.  Haralson  v. 
Whitcomb  (Ala.),  75  So.  913. 

Pleadings  and  Proceedings  of  Originil 
Cause. — A  cross-bill  by  intervener,  seek- 
ig  independent  and  antagonistic  relief  to 
that  sought  in  the  original  cause,  need 
not  recite  the  pleadings  and  proceedings 
>f  record  in  the  original  cause,  but  may 
adopt  them  by  reference.  Douglass  v. 
Blake,   199  Ala.   24,  66   So.  617. 

Facts  of  Intervener's  Petition.- Where 
an  intervener  files  a  petition  for  leave 
to  file  a  cross-bill,  and  states  therein  facts 
on  which  he  bases  his  independent  equity, 
the  bill  which  he  subsequently  files  on 
granted,  pursuant  to  the  petition, 
should  follow  the  averments  of  the  peti- 
with  substantial  accuracy.  Douglass 
V.  Blake,  189  Ala.  24,  66  So.  617. 
§  IH.  Parties  atid  Proceta. 

ss-bill   for  settlement  of  a  dece- 
dent's estate  is  multifarious,  where  it  seeks 
enjoin   settlement   of  th%  accounts  of 

partnership   in   which   decedent  was  » 
member,  but  as  to  which  the  heirs  were 
not  proper  parties.     Swope  v.  Swope,  ITS 
Ala.  172,  59  So.  661. 
9  1543^.  Answer. 

Sufficiency    of    original     complabant's 
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response  to  cross-bill  is  to  *«  determined 
with  retereiwe  to  allegations  of  original 
bill.  Wilson  v.  Henderson  (Ala.)i  JS  So. 
US. 

If  a  bill  is  not  demurrable  because  fail- 
ing to  show  affirmatively  thai  the  amount 
in  controversy  is  within  chancery  juris- 
diction, the  objection  must  be  made  by 
plea  or  answer,  Kelly  v.  WoUner  (Ala.), 
7-8  So.  82S. 
(E)    DEMURRER,    EXCEPTIONS. 

AND  MOTIONS. 
§  ISl.  Oronnda  for  Demurrer  to  Bill. 
§  16S. In  OeneraL 

Where  alternative  cautea  of  action  were 
set  up  in  a  bill,  it  is  demurrable,  unless 
each  alternative  shows  a  cause  of  action. 
Atlantic,  etc.,  R.  Co.  v.  WooUolk,  178 
Ala.  190,  sa  So.  S33. 

Laches  may  be  raised  by  demurrer 
when  the  bill  shows  a  long  delay  in  as- 
serting the  rights  claimed.  Gayle  v. 
Pennington,  186  Ala.  G3,  H  So.  ST2; 
Veitch  V.  Woodward  Iron  Co.  (Ala.).  76 
So.  184. 

A  demurrer  will  lie  for  laches,  as  well 
as  for  statutory  limitations!  Woodlawn 
Realty,  etc.,  Co.  v.  Hawkins.  188  Ala.  234. 
93  So.   183. 

Hatter  of  Defense.— Dixie  Grain  Co. 
Quinn.  181  Ala.  208.  61  So.  8«6.     See  the 
title  EQUITY,  S  "a.  vol.  5,  p.  561. 

S  165. Objectioni  to  Form  or  Prune 

of  BUL 

Although  a  special  prayer  of  a  bill  is 
inapt,  a  demurrer  will  not  lie  where  appro- 
priate relief  may  be  given  under  the  gen- 
eral prayer.  Skidmore  f.  Stewart  (Ala.), 
75  So.  1. 

Prayer  for  Unwarranted  Belief.— Wilks 
V.  Wilks,  176  Ala.  151,  S7  So.  776.  See 
the  title  EQUITY,  S  165,  vol.  5,  p.  sf 

§   168.  Objections   to   SubaUnce   of 

Bill. 

Failure  to  Show  Jurisdictional  Amount. 
—While  a  bill  must  disclose  a  case  falling 
within  the  jurisdiction  of  the  chancery 
courts,  a  hill  is  not  demurrable  because 
failing  to  show  affirmatively  that  the 
amount  in  controversy  is  within  the  ju- 
risdiction. Kelly  V.  Wollner  (Ala.),  78 
So.  888. 

—63 
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Exhibit  Omitted. — A  blank  in  a  bill  at 
a  place  where  an  exhibit  was  called  for 
did  not  render  the  bill  demurrable,  where 
the  contents  of  the  omitted  exhibit  did 
not  go  the  essential  equity  of  the  bill. 
United  States  Fidelity,  etc.,  Co.  w.  Prtt- 
man,  183  Ala.  603,  62  So.  784. 

Alternative  or  Inconsistent  Relief.  ^ 
Under  the  express  provisions  of  Code 
1907,  9  309S,  a  bill  was  not  demurrable  be- 
cause it  sought  alternative  or  inconsist- 
ent relief,  where  in  each  alternative  it  re- 
lated to  the  same  transaction  and  con- 
cerned the  same  subject  matter.  Morris 
V.  Fidelity  Mortg.  Bond  Co.,  187  Ala. 
262,    65    So.    810. 

Sufiicieticy  of  General  Concluaion. — As 
against  a  demurrer  to  a  bill  in  equity,  the 
general  conclusion  of  the  pleader  is  suffi- 
cient. Be  Soto  Coal,  etc.,  Co.  v.  Hill, 
188  Ala.  6S7,  6S  So.  S88. 
S  ITS.  Demurrer  to  Bill  Good  in  Part. 

General  Rule,  —  Dixie  Grain  Co.  v. 
Quinn,  181  Ala.  MS,  61  So.  886;  Whitley 
V.  Willingham,  176  Ala.  S64,  67  So.  810. 
See  the  title  EQUITY,  S  178,  vol.  5,  p. 
SOS. 

Want  of  equity  and  multifariontneH 
urged  as  grounds  of  demurrer  to  a  bill 
attack  the  bill  as  a  whole  and  can  not  be 
susuined  if  any  or  part  of  the  bill  entitles 
complainant  to  equitable  relief.  Hardte- 
Tynea  Mfgv  Co.  v.  Cruise,  189  Ala.  66,  8« 
So.  057. 

Good  aa  Bill  to  Quiet  Title.— Moore  v. 
Empire  Land  Co.,  181  Ala.  344,  61  So. 
940.  See  the  title  EQUITY.  §  172,  vol. 
S,  p.  565. 

Bill  to  Redeem  from  Mortage.— De- 
murrers directed  to  a  bill  to  redeem  from 
a  mortgage  as  a  whole  could  not  be  sus- 
tained, even  if  particular  allegations  hinted 
at  relief  in  other  aspects  which  they 
would  not  support.  Sewell  f,  Walkley 
{A\t.),  73  So.  4B2. 

If  either  aspect  of  bill  in  alternative 
has  equity,  demurrer  taking  point  that 
there  is  no  equity  in  the  bill  can  not  be 
sustained.  Macke  r.  Macke  (Ala.).  76 
So.  26. 

Where  several  demurrers  were  ad- 
dressed to  the  bill  as  a  whole,  and  not 
severally  to  such  particular  aspects  as 
each   was   appropriate   to,   the   demurrers 
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were  properly  overruled,  though  the  bill 
was  defective  in  every  aspect.    Thompson 
V.  Brown  (Ala.),  76  So.  39B. 
{ITS.  G«nen1  Demurrer. 

Rule  under  Code  of  1807.— McDuffie  v. 
Lynchburg  Shoe  Co.,  ITS  Ala.  268,  59  So. 
9ST;  Shannon  v.  Long,  180  Ala.  128,  60 
So.  273.  See  the  title  EQUITY.  |  173, 
vol.  5,  p.  566. 
]  176.  Adtnisuona  hf  Dcmnrrer. 

General  Rule.  —  Dixie  Grain  Co.  v. 
Quinn,  181  Ala.  SOB,  61  So.  886;  Hicks  v. 
DadeviUe  Oil  Mill,  177  Ala.  661,  SB  So. 
87.  See  the  title  EQUITY,  S  176,  vol.  B, 
p.  S67. 

A  demurrer  to  a  bill  confesses  the  facts 
stated.    Peerson  i:  Gray,  181  Ala.  312,  63 
So.  467. 
f  178.  Hearing  and  Determination  on  De< 


Complain; 
construed 

Bernheimer 
Cannon  v. 
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Gray    (Ala.).   78   So.   840; 
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lent  to  a  motion  to  strike  out  the  part 
demurred  to,  and  the  sustaining  of  the 
demurrer  h«s  the  same  effect  as  the  sn>- 
taining  of  a  motion  to  strike  the  obje^ 
tionable  portion.  Pollak  v.  Stouts  Moun- 
tain Coal,  etc.,  Co.,  184  Ala.  331.  63  So. 
531. 

Miaioinder.— On  the  sustaining  of  a 
demurrer  to  a  bill  for  misjoinder,  the 
proper  practice  is  to  allow  plaintiff  to 
elect  to  proceed  for  one  only  of  the  mat- 
ters of  suit.     Ford  v.  Borders  (Ala.),  JS 


194  Ala.   469,  69   So.  934. 

Preaumption  as  to  Notice  of  Hearing, 
— Where  a  bill  to  enjoin  the  enforcement 
of  an  assessment  for  a  public  improve- 
ment contains  no  allegation  to  the  con- 
trary, it  will  be  presumed  or  demurrer 
that  the  notice  of  the  hearing  on  the  hnal 
assessment  conveyed  information  to  com- 
plainant that  an  assessment  would  be 
kvied  against  her  property  for  its  law- 
ful share  of  the  cost  of  the  improvement. 
Birmingham  «•.  Abernathy,  178  Ala.  221, 
S9  So,  180. 

Evidence  in  Original  Suit  Whers  D«- 
murrers  to  Crou-Bill.— Where  a  cross- 
bill in  intervention  is  filed  pursuant  to 
leave  granted,  demanding  a  different  and 
antagonistic  relief  to  that  prayed  .by  com- 
plainant in  the  original  suit,  evidence  in 
such  original  suit  can  not  be  considered 
in  determining  demurrers  to  the  cross- 
bill. Douglass  V.  Blake,  189  Ala.  24,  66 
So.  617. 

3  179.  Operation  and  BSect  of  Decision 

on  Demurrer. 
{  ISIJ^.  —  Sustaining  Demurrer  as  to 

Part  of  Bill. 
A  demurrer  to  a  part  of  a  bill  is  equlva- 


S  1M>  -  Amendment  after  Demuirtr 
Suatained. 
Acts  1015,  p.  278,  merging  the  chancery 
court  into  the  circuit  court,  and  Arts 
1915,  p.  708,  decla.-ing  the  circuit  coort 
open  for  the  transaction  of  any  and  all 
business  or  judicial  proceedings  of  every 
kind  during  the  whole  year,  do  not 
change  the  rule  that  it  is  error  to  sustain 
demurrer  to  an  original  bill  in  vacation 
ilhout  according  the  complainant  an  op- 
portunity to  amend  to  meet  an  amendable 
defect.  D4.vidson  v.  Rice  (Ala.),  T8  So. 
862. 

3  188.  Hotiona  Relating  to  Pleading. 

S  1S>- SlrikinK  Out  Pleading. 

Formal  Dafecti.  —  Bell  v.  Burkhalttr, 
183  Ala.  527.  62  So.  786.  Sec  the  title 
EQUITY,  §  189,  vol.  fl,  p.  570. 

(F)  AMENDED  AND  SUPPLE- 
MENTAL PLEADINGS  AND  RE- 
VIVOR. 

§  181.  Right  to  Amtnd  Pleadings  in  Gea- 
eraL 

A  decree  sustaining  a  demurrer  and 
dismissing  the  bill  will  be  reversed  when 
rendered  in  vacation  without  opportunity 
;  given  to  amend  as  requiied  by 
Code  1907,  S  3126,  requiring  that  amend- 
ments be  allovi'ed.  Pollock  &  Co.  f. 
Haigler,  195  Ala.  922,  70  So.  258. 
§  IH.  Amendment  of  Bill. 
S  IH- In  General. 

Unifer  Code  1907,  g  3126,  a  proposed 
amendment  which  did  not  strike  out  or 
new  parties  ,to  the  bill,  and  added 
nothing  in  the  way  of  giving  it  equity. 
and  did  not  meet  the  demurrer  and  the 
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decree  sustaining  it,   is  properly  refused. 
Ex  parte  New,  177  Ala.  H7,  59  So.  S2. 

In  suit  for  sale  of  land  for  division 
unong  cotenants,  where  original  bill 
averred  complainant  and  defendants 
owned  all  described  80-acre  tract,  an- 
swer denying  generally,  but  proof  showed 
parties  owned  west  half  of  tract  only; 
bill  should  have  been  amended  before 
granting  relief  as  to  west  half.  Carson 
V.  Sleigh  (Ala.),  78  So.  226. 
g  SOO. Hatter  Making  N«w  Cauee. 

Mere  Alteration  of  Theory  of  Recov- 
ery. — Where  primary  purpose  of  original 
bill  was  lo  collect  the  debt  out  of  lands 
belonging  legally  or  equitably  to  defend- 
ant, an  amendment  abandoning  origi- 
nal theory  of  prtferential  lien,  but  seek- 
ing same  object  by  creditor's  bill  for 
discovery  of  assets  and  their  subjection 
to  complainant's  claim,  worked  no  de- 
parture: as  the  alteration  of  a  theory 
upon  which  a  result  is  to  be  reached,  al- 
though new  facts  are  interjected,  is  not 
a  departure  within  the  rules  of  equity 
procedure.     Harton  v.  Amason  (Ala.),  76 

So.    953. 

Modification  of  Relief.— Code  1907,  § 
3126,  which  provides  that  amendments  to 
bills  must  be  allowed  at  any  time  before 
5nal  decree,  by  striking  out  or  adding 
new  parties,  or  to  meet  any  state'  of  evi- 
dence authorizing  relief,  is  to  be  given 
a  broad  and  liberal  construction;  and,  to 
make  an  amendment  improper,  it  is  not 
enough  that  there  be  a  mere  inconsistency 
or  repugnancy  of  allegation,  but  there 
must  be  inconsistency  or  repugnancy  of 
the  purpose  of  the  bill,  as  contradistin- 
guished from  a  modthcation  of  the  relief. 
Ex  parte  Delpey,  188  Ala.  449,  66  So.  22. 

Purpoae  of  Bill  Not  Changed.— Code 
1907,  I  3126,  provides  that  amendments 
to  bills  must  be  allowed  at  any  time  be- 
fore final  decree,  by  striking  out  or  adding 
new  parties,  or  to  meet  any  state  of  evi- 
dence which  will  authorize  relief. .  The 
original  bill  averred  that  plaintiff  pur- 
chased a  lot  with  the  improvements  there- 
on by  lea5e--sale  contract,  signed 
"Thompson  Realty  Company,  by  J.  Cary 
Thdmpson,  Manager,"  and  went  into 
possession  in  1904,  and  was  continuously 
in  possession  thereafter;  that  the  Realty 


Company  was  a  corporation;  that  in  1909 
the  company  mortgaged  the  lot  to  de- 
fendant N.  to  secure  a  loan;  that  N..look 
the  mortgage  with  ,  notice  of  complain- 
ant's equity;  that  complainant  had  fully 
paid  all  the  purchase  price,  or  such  sum 
as  entitled  him  to  a  warranty  deed;  that 
such  deed  had  been  refused,  though  he 
was  ready  and  willing  to  pay  the  bal' 
ance;  with  a  prayer  that  the  mortgage 
'be  declared  a  cloud  on  his  title,  or  de- 
clared to  be  subject  to  his  equity.  Held, 
that  a  proposed  amendment,  changing 
the  bill  so  as  to  strike  out  the  Realty 
Company  and  to  make  J.  Cary  Thomp- 
son and  his  wife  parties  defendant,  to 
aver  that  Thompson  entployed  the  name 
of  the  company  as  to  tradename,  and  that 
he  had  conveyed  the  property  to  his  wife, 
who  had  notice  of  complainant's  equities, 
conforming  to  the  facts  as  the  pleader 
then  took  them  to  be,  did  not  change  the 
purpose  of  the  original  bill,  and  hence 
was  improperly  disallowed.  Ex  parte 
Delpey,  188  Ala.  449,  66  So.  22. 

Conversion  into  Bill  to  Remove  Cloud 
from  Title. — Where  a  bill  was  brought 
under  the  statute  (Code  1907.  §§  544:'- 
5446)  to  compel  the  determination  cf 
claims  to  land,  and  as  amended  was  con- 
verted into  a  bill  to  remove  a  cloud  from 
title,  the  change  was  not  such  as  to  con- 
stitute a  departure.  Sloss-Sheffield  S'eel, 
etc..  Co.  V.  Yancey  (Ala.),  77  So.  726. 

Recovery  of  Money  Paid  for  Stock. — 
Where  the  original  bill  was  in  deceit  for 
fraud  by  the  corporation's  agent  in  the 
sale  of  stock,  and  prayed  for  the  recovery 
of  money  paid,  an  amendment  setting 
forth  a  fraudulent  scheme  whereby  the 
directors,  to  whom  the  corporation  was 
indebted,  represented  that  it  was  solvent 
and  prosperous  and  declared  dividends, 
and  thereby  induced  the  stockholders  to 
purchase  new  stock,  from  the  proceeds  of 
which  they  paid  the  debts  due  themselves, 
and  prayed  that  the  directors  be  com- 
peHed  to  refund  to  the  corporation  the 
amounts  lost  to  it  by  their  negligent 
management  of  its  affairs,  and  that  com- 
plainant be  paid  therefrom  the  amount 
paid  by  him  for  the  stock,  while  altering 
the  theory  of  the  bill,  does  not  depart 
from  it.  since  the  substance  is  unchanged, 
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And  its  purpose  the  same.  King  v.  Liv- 
ingston Mfg.  Co.,  102  Ala.  seg,  «8  So.  807. 
9  Ml. As  to  ReUef  Pnje± 

Modification  or  Eolargvineiit  of  ReUef. 
— Sloss-Sheffield  Steel,  etc.,  Co.  v.  Mc- 
Laughlin, iwe  Aia.  266,  63  So.  06.  See 
the  title  EQUITY,  S  801  (1).  vol.  5,  p. 
S7S. 

Bill  by  Stockholder  to  Recover  Mwujr. 
— An  amended  bill  by  a  stockholder  for 
the  recovery  of  money  invested  in  stock 
held  not  to  work  a  departure  though  it 
became  a  bill  (or  equitable  discovery 
and  relief.  King  v.  Livingston  Mfg.  Co., 
180  Ala.  118,  60  So.  143. 
S  tl7.  Form  and  Sufficiency  of  Amended 
Pleading. 

Pootnotea. — Amendments  to  substance 
of  bill  by  additions  to  certain  paragraphs, 
and  not  by  adding  distinct  new  para- 
graphs, do  not  require  new  footnote  re- 
quiring respondent  to  answer.  Shannon 
f.  Ogletree  (Ala.),  76  So.  8SS. 

In  a  mechanic's  lien  suit,  where  the  bill, 
having  the  usual  footnote,  was  amended 
through  a  single  paragraph  to  ask  that 
another  person  be  brought  in  as  party 
defendant  by  adding  her  name  as  party 
respondent,  no  additional  footnote  to  the 
amended  bill  was  necessary.  King  v. 
Woodlawn  Lumber  Co.  (.Ma.),  78  So.  893. 
§  SM.  BUI  of  Revivor. 
$  SI7. Natnre  and  Office. 

No  Abatement  of  Action. — Vaughn  v. 
Vaughn,  180  Ala.  312,  60  So.  872.  See  the 
title  EQUITY,  %  aB7,  vol.  i,  p.  588. 

(G)    SIGNATURE,      VERIFICATION, 

FILING,  AND  SERVICE. 
§  tte.  NeceisitT  of  Verification. 
§  Mt. Of  Plea. 

Code  1007,  I  5332,  requiring  that  a  plea, 
denying  the  execution  by  defendant,  his 
agent,  attorney,  or  partner,  of  any  instru- 
ment in  writing,  the  foundation  of  a  suit, 
or  the  assignment  of  the  same,  must  be 
verified  by  affidavit,  applies  to  proceed- 
ings in  equity.  Sulzby  v.  Palmer,  194 
Ala.  5S4,  19S  Ala.  645,  70  So.  1. 

Code  1907,'  §  3067.  providing  that  every 
written  instrument,  the  foundation  of  a 
suit,  purporting  to  be  signed  by  the  de- 1 
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fendant,  his  partner,  agent,  or  attorney  in 
fact,  must  be  received  in  evidence  with- 
out proof  of  execution  unless  the  execu- 
tion thereof  is  denied  by  verified  pici, 
extends  to  equity.  Sulzby  v.  Palmer,  194 
Ala.  524.  196  Ala.  645,  70  So.  1. 
§  SU.  Filinc  and  Notice  Thereof. 

Where  no  time  is  specified  by  the 
chancellor  or  register,  the  entry  on  the 
register's  order  book,  under  Code  1M7,  S 
3133,  relating  to  notice  of  amendments  to 
parties  in  default,  does  not  suffice  as  no- 
tice of  an  amendment.  Smith  v.  Lamb- 
ert, 106  Ala.  260,  72  So.  118. 

Under  Chancery  Rule  44,  subd.  3  (Code 
1907,  p.  1S40),  providing  that  all  parties, 
who.  at  the  allowance  of  an  amendment, 
shall  be  in  default,  shall  be  deemed  to 
have  notice,  after  notice  that  the  bill  has 
been  amended  shall  have  been  en- 
tered on  the  order  book  for  such  time 
as  the  chancellor  or  register  may  direct. 
the  fact  that  a  decree  pro  confesso  was 
entered  did  not  dispense  with  notice  pro- 
vided for  by  the  rules  of  chancery  prac- 
tice and  Code  1907,  SI  3124-3128,  3133,  of 
a  material  amendment  subsequently  made 
changing  the  issue,  the  purpose  of  the 
bill,  and  the  relief  authorized;  the  only 
amendments  authorized  by  rule  44  being 
those  applied  for  at  the  hearing.  Smith 
V.  Lambert,  196  Ala.  269,  72  So.  118. 

(H)     ISSUES,     PROOF    AND    VARI- 
ANCE. 
}  tS?.  laauea  in  OeneraL 

A  cause  in  equity  is  composed  of  orig- 
inal bill  and  responses  thereto,  and  cross- 
bill and  response  thereto.  Wilson  v. 
Henderson   (Ala.),  75  So.  935. 

In  equity,  appropriate  pleading  is  as 
essential  to  enforcement  of  right  as  proof 
is  necessary  to  support  such  pleading, 
proof  without  pleading  'bending  generally 
ineffectual.  Manchuria  S.  S.  Co.  v.  Don- 
ald &  Co.  (Ala.),  77  So.  t8. 
§  MS.  Hatters  to  Be  Proved. 

An  averment  of  bill  admitted  by  the 
answer  need  not  be  proven.  Lunsford 
V.    Empire    Realty,    etc.,    Co.    (Ala.),  75 

So.    960. 

Code  1607,  S  3115,  providing  that  de- 
fendant shall  not  take  any  advantage  by 
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pleading  or  proving  an  immaterial  plea, 
and  complainant  need  not  test  the  suffi- 
ciency of  such  a  plea,  or  move  to  strike 
it  out,  and,  if  his  bill  contains  equity  and 
is  proved,  he  shall  have  relief,  notwith- 
standing the  pleading,  and  proving  of  any 
such  special  plea,  is  merely  intended  to 
change  the  rule  in  equity  as  to  the  effect 
of  taking  issue  on  an  immaterial  plea, 
and  does  not  change  the  effect  of  prov- 
ing a  good  and  sufficient  plea.  Phillips 
V.  Biroiingham  Industrial  Co.,  IBO  Ala. 
311,  60  So.  S9fl. 

i  SU.  Variance  bcti*eea  AUegatioiM  and 
Proof. 
There  is  no  variance  between  a  bill  in 
equity  alleging  that  defendant  purchased 
property  under  an  agreement  with  com- 
plainant and  a  third  person,  whereby 
complainant  should  furnish  part  of  the 
price,  and  have  a  corresponding  interest, 
and  that  complainant  paid  that  amount 
by  check  'delivered  to  defendant,  and  the 
proof  that  complainant  mailed  to  a  third 
person  a  check  for  the  amount,  that  the 
third  person  indorsed  the  check,  and 
placed  the  proceeds  to  his  personal  cred- 
it, and  gave  his  personal  check  to  de- 
fendant, who  obtained  the  money  there- 
on, and  complainant  is  entitled  to  relief. 
Smith  V.  Pullum,  184  Ala.  380.  63  So.  »63. 

(I)     DEFECTS     AND     OBJECTIONS, 

AND  WAIVER  THEREOF. 
S  MS.  Cure  \>j  Snbaequent  Pleading. 

In  view  of  Code  1M7,  S  3094,  provid- 
ing that  bills  must  contain  a  clear  and 
orderly  statement  of  the  facts  on  which 
the  suit  is  founded  and  conclude  with  a 
prayer  for  the  appropriate  relief,  a  party 
must  stand  on  his  own  pleadings.  Turner 
V.  Turner,  193  Ala.  424,  69  So.  SOS. 

9  S49.  Waiver  of  Objections  to  Pleadincs 
in  General. 

Hultifariousnest.  —  Edmonds  v.  Cogs- 
dill,  183  Ala.  309,  62  So,  691.  See  the  title 
EQUITY,  §  843,  vol.  5,  p.  596. 

Defect  in  Cross-Bill  to  Quiet  Title- 
Bell  V.  McLaughlin,  183  Ala.  548,  62  So. 
798.  See  the  title  EQUITY,  g  243,  vol. 
S,   p.  S96. 

Time  for  Juriidictional  Objection.  — 
Objection  that  a  bill  for  specific  perform- 


ance does  not  definitely  and  distinctly 
aver  the  terms  of  the  contract  is  juris- 
dictional and  may  be  taken  for  the  first 
time  on  the  submission  for  decree  on  the 
facts  alleged  and  proved.  Eason  v.  Roe, 
184  Ala.  71.  64  So.  55. 

VI.  TAKING  AND  PILING  PROOFS. 

§  Wt.  Depositiona. 

Under  Code  1907.  g  S225,  providing 
that,  in  actions  in  the  probate  court  for 
partition,  evidence  shall  be  taken  as  in 
chancery  cases,  although  chancery  court 
rule  49  provides  that  testimony  can  not 
be  taken  by  either  party  until  the  cause 
is  at  issue  by  sufficient  answers,  or  de- 
cree pro  confesso,  as  to  all  the  defend- 
ants, a  decree  pro  confesso  having  no 
place  in  the  practice  of  the  probate 
court,  in  an  action  for  sale  of  land  for 
division  among  tenants  in  common, 
where  all  defendants  but  one  allowed  the 
case  to  go  by  default,  evidence  taken  by 
depositions  after  interrogatories  filed, 
after  legal  service  on  all  defendants,  was 
taken  as  in  chancery  cases  within  the 
meaning  of  the  statute.  Cross  v.  Wat- 
son, 197  Ala.  171,  72  So.  394. 
§  Ma.  Piling  Proofs. 

Rule  75  of  the  rules  for  chancery 
practice  provides  that  "the 'complainant's 
counsel  must  then  offer  his  testimony 
in  chief,  naming  the  witnesses  and  other 
testimony,  of  which  the  register  must 
take  a  note,"  and  that  the  testimony  of  the 
defendant  must  then  be  offered  and  noted, 
to  which  complainant  must  offer  his  re- 
butting testimony,  and  that  any  testimony 
not  so  offered  and  noted  on  the  minutes 
must  not  be  considered  as  any  part  of  the 
record,  nor  be  considered  by  the  chancel- 
lor. On  a  bill  for  subrogation  to  a  vendor's 
lien  against  complainant's  copurchaser  and 
his  heirs,  the  recitals  on  the  record  were: 
"January  27,  1896.  Testimony  ordered 
published  and  cause  submitted  on  plead- 
ings and  proof  for  decree  in  vacation;" 
and  "July  27,  1896.  Continued  under 
former  order  of  submission,  the  file  to 
be  forwarded  to  the  chancellor  by  the 
10th  day  of  February  next;"  and  there 
was  a  purported  note  of  testimony, 
certified  as  of  July  27,  18»6.  whereon  the 
chancellor    on    April    3,    1897,    decreed: 
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"This  cause  was  submitted  on  pleadings 
and  proof  in  term  time  for  consideration 
and  final  decree  in  vacation  and  is  argued 
and  heard  on  such  submission."  Held, 
that  the  effect  of  the  rule  is  by  reference 
to  the  note  of  testimony  to  make  a  rec- 
ord  of  the  evidence  and  to  bring  to  the 
chancellor's  attention  evidence  upon 
which  the  parties  rely,  and  upon  appeal 
to  inform  the  supreme  court  as  to  the 
evidence  considered  by  the  chancellor, 
and  that,  while  the  supreme  court  will 
reverse  decrees  when  the  evidence  on 
which  they  have  been  based  is  not  noted 
as  the  rule  requiring,  yet  that  there  was 
a  substantial  compliance  with  the  rule. 
Turner  *.  Turner,  193  Ala.  424,  69  So.  503, 

VII.  DISMISSAL  BEPORB  HEARING. 
§  MS.  Voluntary  Diamiual. 

Where  Crois-Blll  Piled.  —  Swope  f. 
Swope.  17S  Ala.  172,  59  So.  661,  cited  in 
note  in  Ann.  Cas.  1917A,  1192.  See  the 
title  EQUITY,  §  366  (3),  vol.  5,  p.  809. 

Rule  under  Code  1907,  g  31ia,  Where 
Cross-Bill  Piled.— Faulk  &  Co.  v.  Hobbie 
Grocery  Co.,  178  Ala.  254,  59  So.  450, 
cited  in  note  in  .A.nn.  Cas.  19t7A,  11»2. 
See  the  title  EQUITY,  S  286  (2).  vol. 
5,  p.  aio. 

Effect  on  Cross-BUI.— Dismissal  of  the 
original  bill  did  not  per  se  carry  with  it 
nor   authorize    dismissal  of 


the 


the 


s-bill 


amended    contained    equity    independent 
of   the   original   bill,   growing   out   of   the 
subject  matter  of  the  original  bill.  Swope 
V.  Swope,  178  Ala.  172,  58  So.  661. 
9  M7.  Involuntary  DisnuHsl. 

§  MS. Grounds. 

Motion  to  dismiss  for  want  of  equity 
will  be  sustained  only  when,  admitting 
all  the  facts  apparent  on  the  face  of  the 
bill,  though  illy  pleaded,  complainant  can 
have    no    relief.     Clio   v.    Lee    (Ala.),    74 

So.   243. 

§   see.   Motion    and    Determinatioa 

Thewof. 
Defects  Curable  by  Amendment,  — 
Vaughn  v.  Vaughn.  180  Ala.  212,  60  So. 
872,  cited  in  note  in  Ann.  Cas.  1916A, 
1231.  See  the  title  EQUITY,  |  269  (1), 
vol.  S,  p.  613. 
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Sufficiency  of  Apparent  Pacts  of  BiH 
— Motion  to  dismiss  for  want  of  equity 
will  be  sustained  only  when  compUinaol 
can  have  no  relief  after  admitting  all 
facts  apparent  on  face  of  bill,  whether  or 
not  well  pleaded.  Thompson  v.  Johpson 
(Ala.),  7«  So.  91. 

3  tit.  -^  Dismisaal  without  Prejudice. 
Disability  of  Part  of  Complainanti.  — 

Randolph  v.  Vails,  leo  Ala.  S2,  60  So.  lit. 
See  the  title  EQUITY,  §  272,  vol.  3,  p. 
617. 

§  »78. Operation  and  Effect. 

On  a  bill  to  cancel  a  note  given  lor 
rent,  a  cross-bill,  seeking  a  mere  per- 
sonal judgment  and  having  no  independ- 
ent equity,  was  carried  out  by  a  dismisul 
of  the  original  bill.     Anders  v.  Sandlin, 

igi  Ala.  158,  67  So.  684, 

CroH-Bill  Showing  Independent  Eq- 
uity. —  Betl  V.  McLaughlin.  183  Ala. 
548,  68  So.  798.  See  the  title  EQUITY, 
S  273,  vol.  5,  pp.  618,  619. 

VIIL  HEARING,  SUBMISSION  OF  IS- 
SUES TO   JURY,  AND   RE- 
HEARING. 
§  B7S.  Condition  of  Canw. 

Amendmenta.  —  Under  Code  1907,  { 
3138.  relating  to  amendments,  a  decree 
pro  confesso  for  complainant  after 
amendment  to  the  bill,  to  which  respond- 
ent merely  demurs,  is  necessary  to  pat 
a  cause  at  issue  as  a  condition  precedent 
to  its  regular  submission.  Sloss-Shef- 
field  Steel,  etc.,  Co.  v.  Yancey  (Ala.),  T7 
So.  726. 

Crosa-Bill. — Code  1907,  §  3118,  contem- 
plates that  a  cross-bill  shall  be  heard  at 
same  time  as  the  original  bill,  but  dots 
not  intend  that  a  cross -complainant,  by 
failing  or  neglecting  to  prepare  the  cross- 
cause  for  hearing,  may  delay  indefinitely 
or  unduly  the  submission  of  original 
cause.  Carson  v.  Sleigh  (Ala.),  79  So- 
229. 
§'S7B.  Hearinc  on  Bill  and  Answer. 

Undenied  AUegationn  of  Answer.  — 
When  suit  is  presented  for  hearing  upon 
the  bill  and  an  answer,  which  denied  the 
allegations  of  the  bill,  the  undenied  alle- 
gations of  the  answer  must  be  taken  as 
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trae.     Curry  v.  Leonard,  1B6  Ab.  689,  65 
So.  362. 

IntroductnK  Whole  of  Aotwcr.  — 
Daughdrill  v.  Lockhart,  181  Ala.  938,  SI 
So.   803.     See    the   title    EQUITY,  §  274, 


vol.  S.  ; 
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§  Ul.  Submission  of  Issues 
5  SBS.  — •  In  General. 

Discretion  of  Ctuuicellor.-^-Where  jury 
trial  in  equity  is  not  a  matter  of  right, 
but  only  to  aid  the  chancellor,  he  has  the 
utmost  discretion  to  determine  whether 
an  issue  shall  be  submitted  to  a  jury. 
Alabama,  etc.,  R.  Co.  v.  Aliceville  Lum- 
ber Co,  (Ala.),  74  So.  441. 

The  chancellor  may  in  his  discretion 
submit  to  a  jury  issues  of  fact,  and  may 
impanel  the  jury  himself  or  certify  the 
questions  to  a  law  court  for  trial  by  a 
jury.  Ex  parte  Colvert,  IBS  Ala.  650,  85 
So.  664. 

Code  1S7S,  §  3890,  as  to  jury  trials  in 
equity  cases,  has  been  essentially  changed 
by  Code  1907,  g  3201,  and  decisions  under 
the  former  statute  have  no  application, 
but  under  §§  3201,  3202,  the  eourt  may 
submit  an  issue  to  a  special  jury  in 
chancery,  or  certify  an  issue  to  the  dis- 
trict court  for  trial.  Alabama,  etc.,  R.  Co, 
V.  Aliceville  Lumber  Co.  (Ala.),  74  So. 
441. 

Where  a  court  of  chancery  directs  a 
suit  at  Uw,  the  court  of  law  has  power 
to  render  judgment  and  settle  all  the  is- 
sues involved  in  the  case,  but  this  rule 
does  not  apply  where  only  an  issue  is 
sent  by  a  court  of  chancery  to  a  law 
court  for  trial.  Ex  parte  Colvert,  188 
Ala,  6S0,  63  So.  664. 
§  8S6. Verdict  and  Findings. 

Motion  for  Relief  from  Jury's  Verdict. 
— A  party  aggrieved  by  the  verdict  on 
questions  certified  by  the  chancellor  to 
a  law  court  for  trial  by  jury  must  have 
the  particulars  wherein  he  supposes  him- 
self injured  on  the  trial  in  the  law  court 
certified  by  the  presiding  judge  thereof 
to  the  chancery  court,  and  make  such 
certificate  or  certified  exceptions  the 
basis  of  a  motion  for  relief  before  the 
chancellor.  Ex  parte  Colvert,  188  Ala. 
«50,  63  So.  964. 

R«««on     of     Jury't     Verdict.  —  The 


hancellor  or  court  of  equity  which  sub- 
mits an  issue  to  a  jury  has  revisory 
power  over  the  verdict,  Alabama,  etc., 
R.  Co,  f.  Aliceville  Lumber  Co.  (Ala.), 
7*  So.  441. 
Diaregard  of  Jury's  Verdict.— In  an 
tion  in  equity  by  a  successful  plaintiff 
ejectment  for  a  sale  for  division  of  the 
land  against  the  former  defendant  in 
ejectment,  an  owner  of  an  undivided  in- 
terest therein,  respondent  set  up  his 
hostile  claim  and  demanded  a  jury  trial, 
which  was  conducted  on  the  law  side  of 
the  court,  and  resulted  in  a  verdict  tor 
him  because  of  an  error  in  excluding  the 
ejectment  judgment  as  evidence  on  the 
trial.  On  motion  before  the  chancellor, 
the  verdict  was  set  aside  and  a  decree 
rendered  for  complainant  as  to  the  con- 
tested interest.  Held,  that  the  jury  trial 
being  but  part  of  the  chancery  proceed- 
ings, the  verdict  was  subject  to  the  re- 
visory power  of  the  chancellor,  and  was 
properly  disregarded  and  a  decree  ren- 
dered without  prejudice  to  respondent,  as 
there  were  no  disputed  issues  of  fact  to 
support  the  verdict;  the  ejectment  judg- 
ment being  res  judicata  as  to  the  matters 
submitted.  Robinson  v.  Inzer,  19S  Ala. 
491,  70  So.  717. 

S  M^. New  Trial. 

A  chancellor  directing  the  trial  of  is- 
sues of  fact  by  a  jury  may  set  aside  the 
verdict  and  order  a  new  trial,  on  appli- 
cation to  him  therefor.  Ex  parte  Col- 
vert, 188  Ala.  650,  65  So.  964. 
3  S87.  Reception  of  Evidence. 

Notes  of  Testimony.  —  The  rule  of 
chancery,  practice,  that  nothing  is  in  ev- 
idence unless  included  in  the  note  of  tes- 
timony, is  mandatory.  Kelley  V.  Chand- 
ler  (Ala.),  75  So.  973. 

Rule  of  chancery  practice  as  to  noting 
testimony  does  not  apply  to  evidence 
heard  orally  before  court  as  provided  by 
Gen,  Acts  1915,  p,  705.  Kelley  v.  Chandler 
(Ala.),  75  So.  873. 

Same— Time  of  Filing.— Where  cross- 
bill was  filed  January  30th,  submission 
taken  February  17th,  without  decree  pro 
confesso,  but  with  leave  to  file  notes  of 
testimony  later,  and  on  February  20th 
answer    confessing    averments    of    cross- 
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1)ill  waa  £led,  and  on  Febrnarir  S4lh  notes 
of  l«9timony  were  filed,  but  marked 
February  17th,  the  procedure  waa  irregu- 
lar in  view  of  chancery  rule  75  (Code 
1IH>T,  p.  ISBl),  requiring  notes  of  testi- 
mony to  be  available  at  hearing.  Carson 
v.  Sleigh  (Ala.),  77  So.  880. 

Same  —  Ametxdmenti.  —  Where, 
aubmiasion  of  a  cause,  certain  material 
evidence  is  not  included  in  note  of  t< 
mony  of  either  of  the  parties,  trial  court 
errs  in  setting  aside  submission  in 
cation,  on  complainant's  motion,  without 
notice  to  defendant  and  permitting  him 
to  amend  his  note  of  testimony  to  include 
omitted  evidence,  since  it  permits  the 
introduction  of  new  testimony  after  the 
submission  of  the  cause  without  notic 
the  other  side.  Kelley  v.  Chandler  (Ala.), 
76  So.  MS. 

In  suit  for  a  division  of  land  among 
,  joint  owners,  where  an  order  was  en- 
tered submitting  the  cause  for  final  de- 
cree on  the  pleadings  and  proof  as  noted 
by  the  register,  and,  more  than  two 
months  after  submission,  the  note  of 
testimony  was  permitted  to  be  amended 
by  additional  proof  as  to  a  material  part 
of  complainant's  case,  the  former  submis- 
sion being  allowed  to  stand,  the  pro- 
cedure was  erroneous,  as  the  submission 
should  first  have  been  set  aside.  Darling 
V.  Hanlon,  197  Ala.  455,  73  So.  20. 
§  tS8.  SubmiadoR  of  Causa. 

In  view  of  the  purposes  of  chancery 
rule  75  (Code  1907,  p.  1551),  providing 
that  the  parties  must  offer  their  testi- 
mony on  the  hearing  of  a  cause,  naming 
the  witnesses  and  other  testimony,  of 
which  the  register  must  make  a  note, 
that  any  testimony  not  so  offered  and 
noted  by  the  register  on  the  minutes 
must  not  be  considered  as  part  of  the 
record,  nor  be  considered  by  the  chancel- 
lor, decree  reciting  a  submission  for  final 
decree  on  the  pleadings  and  proof  as 
noted  by  the  register,  there  appearing  no 
occasion  to  doubt  that  the  note  of  testi- 
mony in  the  cause  has  fully  served  its 
purpose,  will  not  ht  reversed  because 
rendered  after  hearing  on  the  date  the 
parties  to  the  original  cause,  when  the 
defendants  in  the  cross-bill  had  not  been 
brought   in,  joined   in   a  submission,   the 
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pleadings  and  the  evidence  on  either 
hand  being  afterwards  noted  by  the  reg- 
ister.    Carson   v.    Sleigh    (Ala.),  78  So. 

Setting  aside  of  aUboiiuimt  of  catM 
without  notice  to  other  party  and  resub- 
mission after  permitting  complainant  to 
offer  additional  testimony  is  error.  Kel- 
sey  V.  Cultreth  (Ala.),  75  So.  459. 
§  M».  DistniMal  at  Final  Hearing. 

Where  after  repeated  amendments  of 
a  bill,  submission  was  had  for  final  de- 
cree on  defendants'  answers  and  on  their 
demurrer  incorporated  therein,  as  per- 
mitted by  Code  1907,  %  3128,  in  the  case 
of  answers  to  bills  amended  after  an- 
swer, there  was  no  error  in  dismisung 
the  bill  without  prejudice  for  failure  of 
a  necessary  averment.  Hale  v.  Hale 
(Ala.),  75  So.  150. 

Under  Laws  1915,  p.  I3fi,  providing  that 
the  chancery  court  shall  always  be  open 
for  the  transaction  of  tiusiness  except 
that  the  court  shall  not  have  power  to 
open  or  set  aside  any  final  decree  after 
30  days  from  its  rendition,  where  sub- 
mission was  had  by  agreement  of  coun- 
sel for  final  decree,  there  was  no  error 
in  rendering  a  decree  of  dismissal  on  hold- 
ing the  bill  insufficient  Hale  c  Hale 
(Ala.),  75  So.  150. 
S  m.  Rehearing. 

An  application  fpr  a  rehearing  rested 
in  the  discretion  of  the  chancellor.  Daw- 
sey  V.  Culbreth  (Ala.),  75  So.  459. 

When  a  rehearing  is  granted  by  the 
chancery  court,  the  case  stands  as  if  no 
decree  had  ever  been  rendered.  Cox  v. 
Brown  (Ala.),  73  So.  9ft4. 

To  Defendant. — It  is  a  rule,  applicable 
alike  in  courts  of  law  and  equity,  that  a 
new  trial  or  rehearing  will  never  be 
granted  to  a  defendant  or  respondent, 
unless  it  appears  that  he  has  a  good  de- 
fense, and  therefore  that  the  judgment 
on  another  trial  would  properly  be  dif- 
ferent from  the  one  set  aside.  Ingrain 
V.  Alabama  Power  Co.  (Ala.),  75  So.  301. 

AdditiooaJ.  Evidence^ When  a  rehearing 

granted  by  the  chancellor  the  original 
submission  is  not  ipso  facto  set  aside, 
but  the  question  of  allowing  additional 
evidence    to    be    offered    is    within    the 
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soDnd  diKretion  of  the  chancellor,  and. 
if  it  is  allowed,  there  must  be  notice  to 
the  opposite  party  and  a  resubmission. 
Cox  V.  Brown  (Ala.),  73  So.  961. 

Ffttdt  in  Mot  Hakiiic  Proof  at  Trial.— 
There  is  no  error  in  refusing  new  trial 
to  defendants  in  suit  to  set  aside  deed 
as  fraudulent,  on  affidavits  of  considera- 
tion; they  not  acquitting  themselves  of 
fault  in  not  making  proof  at  trial.  Strick- 
land V.  Stuart  (Ala.).  76  So.  967. 

Amendment  of  Bill.  —  Written  state- 
ment in  open  court  by  one  who  has 
ceased  to  be  party  to  a  bill,  declaring 
his  release  of  his  interest  to  certain  par- 
ties to  the  bill,  can  not  be  regarded  as 
amendment  of  till,  and  will  be  disre- 
garded. Shannon  v.  Ogletree  (Ala.),  76 
So.  B6S. 

IX.  UASTBRS    AND     COHHIS5ION- 

BRS,   AND   PROCEBDINOS 

BEFORE  THEH. 

S  »»A.  Anwuitment,   QualificAtion,  and 

Tenure. 

Appointment  of  Special  Register.  — 
Under  Code  1807,  |  3078,  providing  that 
the  chancellor  may  appoint  a  special 
register  when  necessary,  the  chancellor 
may  appoint  a  special  register,  even 
though  the  regular  register  is  not  legally 
disqualified,  whenever  the  circumstai 
are  such  that  reasonable  grounds  exist 
for  apprehending  bias  of  the  regular  reg- 
ister. State  V.  Benners,  185  Ala.  3S0,  64 
So.  308. 

DisqualificBtion  by  Interest  —  In  a 
suit  to  compel  a  surviving  partner  to 
account  for  the  assets  of  the  firm 
also  to  account  as  administrator  and  as 
guardian,  it  appeared  that  the  regular 
register  of  the  court  of  chancery  had 
once  been  law  clerk  with  a  firm  who  were 
of  counsel  for  complainant  during  most 
of  the  time  the  case  had  'been  pending, 
and  that  the  register's  father  was  in- 
debted to  the  Rrm,  unless  it  was  barred 
by  the  statute  of  limitations.  Held,  that 
those  facts  did  not  disqualify  the  register 
under  the  common  law  or  under  Chan- 
cery Rule,  S  6,  declaring  that,  in 
cases  when  the  register  is  interested 
related  to  the  parties  within  the  fourth 
degree,  it  shall  be  the  duty  of  the  chan' 


cellor     to     appoint     a     special     register. 
Sute  V.  Benners,  IBS  AU.  350,  M  So.  SOB. 
§    9M.    Questions    and    Hatters    Proper 
for  Reference. 
Fraud  on  Harital  Ri^t  and  Inupadtr 
I   Execute   CMiveyance. — On  bill  to  set 
aside  deed  for  want    of  consideration,  a 
fraud  on   the    marital   right   of  grantor's 
wife,  and  grantor's  incapacity  by  reason 
ntoxication  to    execute  the    convey- 
ance, chancellor  properly  referred  the  as- 
certainment of  facta  to  the  register,  on 
reference.     Lewis  v.  Davis  (Ala.),  73  So. 
419. 

The  denial  of  compensation  to  a  tmatca 
because  of  fraud  or  gross  neglect,  like 
the  question  of  the  removal  of  the  trustee 
such  grounds,  is  a  judicial  question 
which  the  chancellor,  acting  within  his 
general  equity  powers,  should  d,etermine 
for  himself  without  necessity  for  the 
services  of  the  register.  Horst  v.  Pake, 
195  Ala.  620,  71  So.  430. 

§  aw.  Report. 

§  sot. Operation  and  Effect. 

Code  1907,  §  5959,  subd.  1,  provides  that 
the  supreme  court  shall  give  no  weight 
to  tKe  decision  of  the  chancellor  upon 
the  facts,  but  shall  weigh  the  evidence 
and  give  judgment  as  they  deem  just. 
Held,  that  a  register's  finding  on  the 
oral  examination  of  witnesses  is  presumed 
correct,  and  should  not  be  disturbed  if 
there  is  a  reasonable  doubt  as  to  whether 
it  is  correct,  and  this  rule  applies  to  the 
review  of  his  holding  both  by  the  chan- 
cellor and  by  the  supreme  court.  Bidwell 
V.  Johnson,  195  Ala.  547,  70  So.  685. 

§  303.  Oi>jection>  and  Exceptions  to  Re> 
port  and  Hearing  Thereof. 

§  SOS  (1)  NeceMity  of  Objection  ud  Ex- 
ceptiim. 
Under  rule  93  of  chancery  practice, 
providing  that  the  chancellor  need  not 
consider  evidence  not  noted  on  excep- 
tions to  the  register's  report,  the  chan- 
cellor may  consider  evidence  despite  the 
absence  of  notations.  Faulk  &  Co.  f. 
Hobble  Grocery  Co.,  178  Ala.  B54,  S9  So. 
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S  SM  (6)  AccompuiTing  Ezc«ptioii  wiA 
Reference  to  Evidence. 
Power  to  Coiuider  Evidence  Not  Noted 
on  Exceptiont.— Curtis  v.  Curtis,  180 
Ala.  TO,  SO  Sq.-  169.  See  the  title 
EQUITY,  S  303  (6).  vol.  5,  p.  63!. 

X.  DECREE    AND  .  ENPORCEUENT 

THEREOF. 
S  S0>.  Nature  and  Eicentiale  in  General. 

Certainty  ai  to  Parties  Concluded.  — 
Decree  in  a  suit  to  quiet  title  wherein 
the  bill  sought  to  make  a  named  person  a 
party  defendant,  if  be  vas  alive,  and,  if 
he  was  dead,  sought  by  alternative  aver- 
ment to  malie  parties  defendant  his  de- 
visees, heirs,  or  next  of  kin,  was  to  that 
extent  indefinite  as'  to  the  parties  con- 
cluded by  the  decree.  Gill  v.  More  (Ala.), 
76  So.  4S3.  ' 

}  311.  Decree  Pro  ConfeHO. 
§  SIS. Requisitea  and  Validit)'. 

Taken  without  Notice. — A  final  decree 
based  upon  decrees  pro  confesso,  taken 
without  notice  after  defendants  had  reg- 
ularly entered  an  appearance,  some  by 
.demurrer  and  all  .by  a  plea,  will  be  re- 
versed. Ferrell  v.  Leonard  (.\la.),  78 
So.  61.  ^ 

Lack  of  Process  and  Appearance.  — 
While  generally  a  decree  pro  confesso 
can  not  >be  rendered  against  a  defendant 
who  bas  not  been  served  with  process  or 
entered  an  appearance,  where  defendant 
files  a  cross-bill  against  complainant  de- 
fault may  be  entered  as  to  the  cross-bill 
in  view  of  Code  1907,  §  3-J18,  providing 
that  it  shall  not  be  necessary  to  issue 
summons  to  any  defendant  in  a  cross 
except  where  he  is  not  complainant  in 
original  bill.  Hale  v.  Kinnaird  (Ala.),  76 
So.  954. 

Necessity  of  Supplementing  Bill  by 
Intendment.  —  A  decree  pro  confesso 
will  not  be  sustained,  if  it  is  necessary  to 
supply  by  intendment  any  essential  mat- 
ter in  the  bill.  Hodges  v.  Birmingham 
Securities  Co.,  187  Ala.  290,  6S  So.  920. 

After  Filing  of  Incomplete  Answer.— 
Although  the  answer  filed  to  a  bill  of 
complainant  was  not  sufficiently  complete, 
a  decree  pro  confesso,  taken  after  such  fil- 
ing, was  not  authorized,  and  a  final  de- 


in  part  based  upon  such  decree  pro 
confesso,  will  tie  reversed.  Hamaker  v. 
Whitfield  (Ala.),  76  So.  52. 

Failure  to  File  Amended  Aiuwer  Re- 
quired by  Unautliorized  Decree.— Under 
Loc.  Acts  1907,  pp.  723-725,  conferring 
equity  jurisdiction  on  circuit  court  in 
certain  counties  and  under  Loc.  Acts  Sp. 
Sess.  1907,  p.  23,  fixing  the  time  for  hold- 
ing such  courts,  and  under  chancery 
practice  rule  7«  (Civ.  Code,  pp.  ISSO, 
1591),  providing  for  the  setting  down  of 
demurrers  for  hearing  after  10  days' 
notice,  where  there  was  no  consent  to  the 
submission  of  a  demurrer  during  vacation 
period,  and  no  observance  of  rule  74,  de- 
held  unauthorized,  and  defendant's 
failure  to  fAc  an  amended  answer  within 
time  fixed  by  such  decree  was  not  a 
default  justifying  a  decree  pro  confesso. 
Thomas  v.  Davis,  197  Ala.  37,  7S  So.  365. 

Necessity  of  Evidence  of  Damages.  — 
Notwithstanding  decree  pro  confesso  in 
suit  for  trespass,  evidence  of  damagts  is 
necessary.  Brewer  v.  Kaul  Lumber  Co., 
193  Ala.  269,  69  So.  84. 

Failure  to  Answer  Interrogatories.  — 
Where  defendant,  after  answer  filed,  de- 
faulted by  his  failure  to  answer  interroga- 
tories, a  decree  of  pro  confesso  was  prop- 
erly entered  against  him.  Rosenaa  v. 
Powell,  IS4  Ala.  396,  63  So.  1020. 

§  813. Opening  or  Setting  Aside. 

Where,  on  their  bill  to  prevent  fore- 
closure of  a  mortgage  and  to  redeem, 
complainants  had  a  decree  pro  confesso 
before  the  register,  and  later  the  cause 
was  submitted  to  the  chancellor  for  de- 
cree, under  Code  1907,  S  3164,  as  amended 
by  Acts  1915,  p.  606,  whereupon  a  decree 
was  rendered  declaring  complainants' 
right  to  redeem  and  ordering  a  reference 
for  the  ascertainment  of  any  balance  due 
on  the  mortgage,  there  was  no  final  de- 
cree within  Acts  1919,  p.  139,  providing 
that  the  chancery  court  shall  not  bare 
the  power  to  open  or  set  aside  any  final 
decree  after  the  lapse  of  30  days  from 
the  date  of  its  rendition,  since,  so  long 
as  the  ultimate  relief  remains  in  the 
keeping  of  the  court,  it  may  recast  its 
interlocutory  decrees.  Sawyer  v.  Ed- 
wards (Ala.),  75  So.  338. 
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§  aiS.  Effect. 

Every  fact  well  pleaded  in  the  hill  is 
taken  as  confessed  on  a  decree  pro  con- 
fesso.  Hodges  v.  Birmingham  Securities 
Co.,  187  Ala.  290,  65  So.  920. 

Code  1907,  §  3170,  as  to  decree  entered 
against  defendant  without  personal  serv- 
ice not  being  ahsolute  for  twelve  months, 
has  no  application  to  defendant  in  cross- 
bill who  is  complainant  in  original  bill 
and  against  whom  a  decree  pro  confesao 
is  taken  on  default.  Hale  v.  Kinnaird 
(Ala.),  76  So.  9S4. 

g  SIS.  Interlocutory  Decree. 

Decree  ai  to  Manner  of  Takutg  Ac- 
count—Gainer V.  Jones,  176  Ala.  408,  58 
So.  388.  See  the  title  EQUITY,  g  316, 
vol.   5,   p.   641. 

S  S17.  Final  Decree. 

Better  Practice  to  Adjudicate  All  Hat- 
ters in  One  Decree. — Gainer  v.  Jones,  ITS 
Ala.  408,  S8  So.  388.  See  the  title 
EQUITY.  §  317,  vol.  a.  p.  641. 

g  918.  Nature    and  Extent    of  Relief    io 
General. 

A    court  of  equity   has   jurisdiction    to 
render  a  personal  decree  (or  payment  of 
money.     'Billups  v.  Gilbert,  195  Ala.  518, 
70   So.   14S, 
9  318.  Incidental  or  Alternative  Relief. 

Power  to  Adjust  Respective  Richta  of 
Complainants.     —     Zadek     v.     Burnett, 
176    Ala.   80,    57    So.    447,     See    the    title 
EQUITY,  g  319,  vol.  5.  p.  643. 
S  sao^.  Ralief  to  Defendant. 

Where  complainant  held  a  title  bond 
to  land  and  defendant  at  complainant's 
request  advanced  the  unpaid  purchase 
money  and  took  a  conveyance  of  the 
land  directly  to  himself  from  the  vendor. 
and  subsequently,  claiming  .to  be  the 
owner,  attached  crops  grown  on  the  land 
for  the  rent  and  was  required  to  account 
therefor,  equity  required  that  there 
should  be  deducted  from  the  proceeds  of 
the  crops  for  which  he  was  required  to 
account  the  amount  of  a  valid  mortgage 
which  he  held  on  the  crops,  with  inter- 
est.    Nolen  f.  East,  194  Ala.  440,  69  So. 


§  Ml.  Conformity  to  Plea(Mng»,  Proota, 

and  FbuJings. 
§  3tl  (1)  In  GeneraL 

No  relief  can  be  granted  on  account  of 
»  prayer  unsupported  by  any  of  the  al- 
legations in  the  bill.  Farmers'  Sav.  Bank 
V.   Murphree   (Ala.),  76  So.  932. 

Where  there  is  no  demurrer  to  a  bill, 
the  court  should  grant  such  relief  under 
the  pleadins  and  proof,  as  justice  and 
equity  require,  although  the  bill  is  multi- 
farious, under  Code  1907,  g  3212.  Blair 
V.  Jones  (Ala.),  78  So.  69. 

Land  Stricken  from  Complainant  by 
Amendment.— The  court,  in  an  action  to 
quiet  tax  titles,  was  without  power  to  ad- 
judge anything  as  to  certain  land  which 
had  been  by  amendment  stricken  from 
the  complaint.  Gamble  v.  Andrews,  187 
Ala.  302,  65  So.  525. 

CroBS-Complainanta  Eliminated  by 
Amendment  to  BiU. — Where  defendants 
filed  cross -com  plaint,  whereupbn  plain- 
tiffs amended  by  withdrawing  all  allega- 
tions of  the  bill  on  which  the  cross-com- 
plaint was  based,  thus  effectually  elimi- 
nating the  cross-complainants  as  parlies 
in  that  capacity,  the  decree  on  the  merits 
of  the  cross-complaint  was  error.  Car- 
son i:  Sleigh  (Ala.),  77  So,  380. 

§  3«  (S)  Conformity  to  Prater. 

Relief  can  not  be  awarded  which  is  in- 
consistent with  that  asked  in  the  prayer, 
or  inconsistent  with  the  facts  averred, 
even  though  it  be  consistent  with  the  ev- 
idence or  proof.  Smith  &  Sons  v.  Se- 
curities Co.  (Ala.),  73  So.  S92. 

In  suit  for  sale  of  land  for  division 
among  cotenants,  where  the  original  bill 
averred  complainant  and  defendants  owned 
all  of  a  described  80-acre  tract,  but  the 
proof  showed  without  conflict  that  the 
parties  owned  only  the  west  half,  the 
proof  as  to  the  necessity  of  a  sale  for 
equitable  division  being  directed  specifi- 
cally to  such  40-acre  tract  owned  by  the 
parties,  decree  for  sale  of  the  40-acre 
tract  owned  will  not  be  reversed  on  ac- 
count of  the  difference  between  the  re- 
lief prayed  and  that  granted.  Carson  v. 
Sleigh  (Ala.),  78  So.  229. 

Upon  bill  to  have  canceled  as  a  cloud 
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certain  mortgages  and  a  deed  made  in 
pursuance  of  foreclosure  under  power 
contained  in  the  mortgages,  which  se- 
cured a  debt  for  which  petitioner  was 
mere  surety,  and  upon  proof  that  the 
mortgages  secured  also  a  debt  of  conv 
plainant,  a  decree,  allowing  complainant 
to  redeem  upon  payment  of  the  amount 
of  her  debt,  was  erroneous,  although  the 
prayer  for  relief  was  general,  since  the 
pleading  and  proof  did  not.  correspond; 
notwithstanding  Code  1»07,  |  3213,  pro- 
viding that,  "on  the  submission  of  any, 
cause  for  final  decree,  the  chancellor  may 
render  decree,  granting  such  relief  as  the 
equity  and  justice  of  the  case  may  re- 
quire." Stewart  v.  Snider,  19T  Ala.  189, 
72  So.  409. 

S  3«  (S)  ReUef  under  Prajrer  for  General 
Relief. 

Where  the  allegations  of  bill  did  not 
make  a  case  where  grantee's  performance 
was  imposed  as  a  condition  subsequent 
to  retention  and  enjoyment  of  deed,  re- 
lief by  rescission  of  the  executed  deed, 
even  if  consistent,  would  not  be  granted 
under  the  general  prayer  for  relief. 
Sewell  V.  Walkley  (Ala),  73  So.  422. 

Relief  Properl?  Granted  under  General 
Praj-er.— Dixie  Grain  Co.  v.  Quinn,  181 
Ala.  208.  61  So.  SSfl.  See  the  title 
EQUITY,  g  331  (3),  vol.  5,  p.  846. 

In  a  mortgagee's  suit  against  the  mort- 
gagors, a  widow  and  her  husband's  heirs, 
for  whom  she  was  surety,  to  require  de- 
fendants to  afHrm  or  disaffirm  a  sale 
under  power,  it  was  proper  for  the  court, 
on  suggestion  made  at  bar  or  ex  mero, 
to  decree  a  sale  of  the  two  parcels  of  land 
in  order  suggested  by  the  fact  that  the 
widow  was  a  surety,  though  her  cross- 
bill, in  relation  to  the  matter,  prayed 
only  general  relief.  Todd  v.  Interstate 
Mortg.  Bond  Co.,  106  Ala.  169.  71  So.  681. 

I  3M.  Entry  and  Record. 

Decree  Piled  with  Register  for  Enroll- 
ment— Johnson  V.  Johnson,  188  Ala.  376, 
62  So.  706.  See  the  title  EQUITY,  | 
322,  vol.  5,  p.  647. 

S  328.  Amendment  or  IfodUkation. 

Amendment  or  Modification  after  Term. 
—Gainer  v.   Jones,   176  Ala.   40S,   S8    So. 


288.     See  the  title  EQUITY,  g  3£3,  voL 

S,   p.   647. 

XI.  BILL  OF  RSTIBW. 
§  8W.  Nature  and  Scope  of  Remedy. 

A  bill  to  vacate  proceedings  in  the  pro- 
bate court  on  the  ground  of  ,[raud  is  one 
in  the  nature  of  a  bill  of  review.  Hogan 
V.  Scott,  186  Ala.  310,  65  So.  209. 

Sufficiency  of  Contents  of  BilL  — 
Vaughn  v.  Vaughn,  l«0  Ala.  218,  60  So. 
872.  See  the  title  EQUITY,  §  329,  vol 
S,  p.  650. 

§  S31.  Grounds. 

S  SU. Errors  and  Irregularities. 

Errors  apparent  on  the  face  of  the  rec- 
ord may  be  attacked  by  a  bill  of  review. 
Morris  v.  Marshall,  18S  Ala.  179,  64  So. 
312. 

9  SSa.  Leave  to  File  BIQ. 
§  aST. Necesalty. 

An  original  bill  in  the  nature  of  a  bill 
of  review,  which  was  intended  to  correct 
a  settlement  of  the  probate  court,  unlike 
a  bill  of  review,  may  be  filed  without 
leave  of  court.  Clements  v.  Clements 
(Ala.),  76  So.  B55. 

§  S40.  Hearing  and  Determinatioa. 

On  a  bill  of  review,  the  court  considers 
errors  of  substance  only.  Turner  v. 
Turner.  193  Ala.  424,  69  So.  603. 

On  bill  of  review  for  error  apparent  on 
the  record  in  a  cause,  questioning  the 
correctness  of  its  final  disposition,  as  af- 
flicting the  substantial  rights  of  com- 
plainants in  the  bill,  the  answer  must  be 
found  on  the  face  of  the  record,  consist- 
ing of  the  pleadings,  processes,  and  de- 
cree in  the  cause,  in  short,  all  the  pro- 
ceedings except  the  evidence  itself, 
which  can  not  be  considered.  Turner  v. 
Turner,  193  Ala.  424,  69  So.  503. 

Defendants. — Upon  a  bill  by  tbe  pnr- 
chaser  of  land,  who  with  another  took  a 
joint  deed  and  gave  joint  purchase-money 
notes,  and  who  on  his  copurchaser's  fail- 
ure to  pay  his  share  of  the  notes  had 
been  compelled  to  pay  the  whole  of  them, 
for  subrogation  to  the  vendor's  lien 
against    such    copurchaser  and   his    heirs^ 
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where  the  amount  of  the  indebtedness  I  have  prejudiced  an  heir  in  the  dcterrai- 
for  which  a  lien  was  sought  was  lixed  aa  nation  of  the  amount,  if  error,  was  not 
ag&inst  the  heirs,  the  failure  to  make  I  error  to  work  a  reversal  on  bill  of  re- 
such  copurchaser'a  personal  representa-  view.  Turner  v.  Turner,  193  Ala.  424, 
tive    a   party    defendant,    not   shown    to  1 69  So.  503. 


Erections. 

See  post,  FIXTURES;  MECHANICS'  LIENS. 

Erosion. 

See  post,  NAVIGABLE  WATERS. 

Error,  Writ  of. 

e  ante.  APPEAL  AND  ERROR;  CRIMINAL  LAW. 


ESCAPE. 

§    8.  Indictment  or  Information. 
§  10.  Trial. 

Cross  References. 
See  the  title  ESCAPE,  vol.  S,  p.  660,  and  references  there  given. 
As  to  proper  instructions  in  trial  of  case  of  escape,  see  ante,  CRIMINAL  LAW. 

§  8.  Indicteent  or  Inforautioti.  g  10.  Trial. 

Asusting      to      Escape  —  Sufficiency. —  Instnictions. — ^Johnson  v.   State,  7  Ala. 

Johnson  v.  State,  7  Ala.  App.  88,  60  So.  App.  88,  BO  So.  973.      Sec    the    title    ES- 

973.  Sec  the  title  ESCAPE,  S  8,  vol.  5,  p.  CAPE.  §  10,  vol.  5,  p.  664. 


Esdieat. 

See  the  title  ESCHEAT,  vol.  S,  p.  664,  and  references  there  given. 
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ESCROWS. 

§  8.  time  When  Instrument  Takes  Effect. 

§  9,  Unauthorized  or  Wrongiul  Delivery  by  Depositary. 

Cross  References. 

See  the  title  ESCROWS,  vol.  5,  p.  665,  and  references  there  given. 

In  addition,  see  ante,  BILLS  .\N'D  NOTES;  DEEDS;  post,  MORTGAGES; 
PRINCIPAL  AND  SURETY;  SUBROGATION;  VENDOR  AND  PURCHASER. 

As  to  eRect  of  withdrawal  by  surety  from  note  held  in  escrow  by  bank,  see  post, 
PRINCIPAL  AND  SURETY.  As  to  effect  of  payment  of  purchase  price  of  land 
where  deed  therefor  is  held  in  escrow,  see  post,  SUBROGATION. 


§  8.  lime  When  Instniment  Taket  Effect. 

Relating  Back  to  Pint  Delivery. — 
Where  complainant  knew  of  his  grantor's 
prior  contract  to  convey  and  of  delivery 
of  deed  in  escrow,  and  if  tcnneddled  for 
purpose  of  preventing  such  grantor  frotfi 
performing  prior  contract,  deed  deliveied 
in  escrow  will  be  treated  as  relating  back 
to  date  of  its  execution  and  delivery  in 
escrow.  Hargett  v.  Hargett  (Ala.),  78  So. 
B6S. 

Upon  Performance  of  Condi  tioni.^ 
When  money  or  other  propeity  or  a 
written  instrument  is  delivered  in  escrow 
to  a  depositary,  to  be  delivered  by  virtue 
of  an  executory  contract  to  a  third  per- 
son, who  is  entitled  thereto  upon  the  per- 
formance of  his  obligations  in  the  prem- 
ises, such  third  person  has  no  title  or 
right  of  possession  to  such  property  until 
he  has  performed  the  condition*  imposed 


upon  him  by  the  escrow.     Brown  &  Sons 
Lumber   Co.  v.    Steele,   195    Ala.  311,  70 

So.  161. 

§  V.  Unauthorised  or  Wrongful  Deliveiy 
by  Depoiitary. 

Transfer  of  PosMSsion. — Where  deed 
was  delivered  in  escrow,  and  grantee  failed 
to  perform  his  part  of  agreement  od 
which  delivery  was  dependent,  there 
coitid  be  no  vesting  of  title  in'  grantee; 
transfer  of  possession  by  depositary  be- 
ing insufficient  to  constitute  delivery. 
Gibson  v.  Gibson  (Ala.),  76  So.  MS. 

Wrongful  Delivery.—  If  note  was  to  be 
held  in  escrow  and  was  delivered  in  vio- 
lation of  agreement,  or  if  delivery  was 
merely  to  help  i;et  a  trade  through,  one 
indorsing  before  delivery  held  discharged 
from  liability  on  the  note.  Farley  v. 
Baldwin  (Ala.),  TT  So.  723. 


Eatablithment. 

te,  BOUNDARIES;  BRIDGES;  COUNTIES;  post,  HIGHWAYS;  MUNIC- 
.       IPAL  CORPORATIONS. 
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ESTATES. 

§  1.  Nature  and  Incidents  in  General. 
§  2.  Merger. 

Cross  References. 
See  the  title  ESTATES,  vol.  5,  p.  668,  and  references  there  given. 
In    addition,   see   post,   EXECUTORS    AND  ADMINISTRATORS;   LIFE    ES- 
TATES; PERPETUITIES;  TRUSTS;  WILLS. 
As  to  right  of  creation  of  estates  in  property  by  testator,  see  post,  WILLS. 


§  I.  Nature  and  IncidentB  in  General. 

Comprehension. — "Estate"  is  a  word 
capable  of  greatest  extension,  and  com- 
prehends every  species  of  property  de- 
scribing both  cunnis  and  extent  of  in- 
terest. Pearce  v.  Pearce  (Ala.),  74  So. 
»92. 
S  S.  Merger. 

Definitioiu— The  merger  of  estates  is 
the  fusion  or  absorption  of  the  one  into 
the  other,  where  a  greater  and  a  lessor  es- 
tate coincide  and  meet  in  the  same  person 
without  any  ii.tfrmediate  estate,  the  effect 
being  the  annihilation  of  the  lessor  es- 
tate, or,  more  accurately  speaking,  a  coal- 
escing of  the  two,  each  imparting  to  the 


whole  its  particular  attributes.  Kidd  v. 
Cruse  (Ala.),  78  So.  59. 

Purpose  of  Doctrine. — The  reason  for 
the  doctrine  of  merger  is  that  protection 
may  be  afforded  the  estate  of  one  who 
subsequently  acquires  in  the  property  an 
inteiest  greater  than  that  which  he  first 
possessed;  the  doctrine  being  intended 
primarily  to  protect  the  estates  by  causing 
them  to  blend  or  coalesce,  and  not  to  de- 
stroy them.  Kidd  v.  Cruse  fAla.),  7« 
So.  sg. 

Estates  Created  bjr  Sam«  InatnunanL 
—Merger  will  be  held  not  to  have  taken 
place  where  two  estates  are  c.eated  by 
the  same  agency  or  instrument,  at  same 
lime.     Kidd  V.  Cruse  (Ala.),  76  So.  59. 
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ESTOPPEL. 

I.  By  Beoord. 

§  3.  Pleadings. 
n.  By  Deed. 

(A)  Creation  and  Operation  in  General. 
§  14.  Grounds  of  Estoppel. 

§  15.  .  Recitals. 

§  16.  Covenants. 

§  16>4.  Operation  and  Effect  in  General. 
§  18.  Persons  Estopped  in  General. 
§  19.  Grantors  or  Mortgagors  and  Privies. 
§  23.  Matters  Precluded. 

(B)  Estates  and  Rights  Subsequently  Acquired. 

§  26.  Instruments   Operating  on  Titie   Subsequently   Acquired. 

§  27.  ■  Conveyances  with  Covenants. 

m.  Equitable  Estoppel. 

(A)  Nature  and  Essentials  in  General. 

§  37.  Nature  and  Elements  of  Estoppel  in  Pais. 

§  38.  Intent. 

§  41.  Acts  Done  or  Omitted,  and  Change  of  Position. 

§  42.  Benefit  to  Person  against  Whom  Estoppel  Is  Asserted, 

§  43,  Prejudice  to  Person  Setting  up  Estoppel. 

(B)  Grounds  of  Estoppel. 

§  51.  Claim  or  Position  in  Judicial  Proceedings. 

§  51  (1)  Claim  Inconsistent  with    Previous  Claim  or    Posi- 
tion in  General. 

§  51  (2)  Claim    Inconsistent  with    Contract  or  Title    Previ- 
ously Asserted. 

§  51  (3)  Defense    or  Objection  Inconsistent  with    Previous 
Claim  or  Position  in  General. 
§  55.  Acts  Making  Injury  Possible  as  between  Actor  and  Another 

Equally  Blameless. 
§  56.  Clothing  Another  with  Apparent  Title  or  Authority. 

§  57.  Real  Property. 

§  58.  Personal  Property. 

§  63.  Representations. 
§  64.  In  General. 

§  64  (2)  Ownership  of  Property. 

§  64  (3)  Existence  and  Extent  of  Liens  and  Claims. 

§  67.  Relying  and  Acting  on  Representations. 

§  69.  Acquiescence. 

§  70.  Assent  to  or  Ratification  of  Acts  of  Others  in  General. 

§  72.  Acceptance  of  Benefits. 

§  73.  Permitting   Improvements  or   Expenditures. 

§  74.  Permitting  Sale  or  Mortgage  of  Property. 

§  75.  Silence. 
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(C)  Persons  Affected. 
§  77.  Persons  Estopped. 

(D)  Matters  Precluded. 

§  79.  Title  or  Claim  to  Property. 
§  81.  Availability  at  Law. 

(E)  Pleading,  Evidence,  Trial,  and  Review. 
§  84.  Pleading  as  Defense. 

§  85. Necessity. 

§  87.  Pleading  in  Avoidance  of  Defense. 
■  §  87y3.  Issues,  Proof,  and  Variance. 
§  88.  Presumptions  and  Burden  of  Proof. 
§  SSyi.  Questions  for  Jury. 
§  89.  Instructions. 

'  Cross  References. 

See  the  title  ESTOPPEL,  vol.  5.  p.  672,  and  references  there  given. 

As  to  injecting  vitality  into  an  illegal  transaction  by  way  of  estoppel,  so  as  to 
cause  a  waiver  of  right  to  such  .a  defense,  see  ante,  CONTRACTS.  As  to  estoppel 
of  plalntifl  in  ejecttnent  to  set  up  his  own  fraud  Jn  changing  name  in  deed  after  de- 
livery to  prove  title,  see  post,  FRAUDULENT  CONVEYANCES.  As  to  estoppel 
of  widow  to  assert  her  homestead  right  against  mortgagee,  see  post,  HOMESTEAD. 
As  to  estoppel  to  recover  rent  from  third  person  by  wife  who  knew  husband  was 
misusing  rent  collected,  see  post,  HUSBAND  AND  WIFE.  As  to  hu»band'8  con- 
duct estopping  him  from  asserting  invalidity  of' wife's  conveyance,  see  post,  HUS- 
BAND AND  WIFE.  As  to  estoppel  to  recover  on  Insurance  policy,  see  post,  IN- 
SURANCE. As  to  estoppel  by  judgment  operating  mutually,  see  post,  JUDG- 
MENT. As  to  requisites  of  estoppel  on  which  judgment  may  be  based,  see  post, 
JUDGMENT.  As  to  estoppel  between  landlord  and  tenant,  see  post,  LANDLORD 
AND  TENANT.  As  to  estoppel  of  property  owner  to  attach  vahdity  of  special 
assessment,  see  post,  MUNICIPAL  CORPORATIONS.  As  to  estoppel  by  en- 
couraging or  acquiescing  in  erection  of  building,  to  complain  of  it  as  a  nuisance, 
see  post.  NUISANCE. 


1.  BY  RECORD. 
§  S.  Pleadinca. 

Pleading  (n  Former  Action — Effect,— 
Where  in  a  former  action  one  of  the  par- 
ties verified  a  pleading  before  one  not  au- 
thorized to  administer  oaths  generally, 
and  the  matter  therein  pleaded  was  not  a 
necessary  element  of  the  defense,  he  is  not 
estopped  to  deny  any  admission  therein 
in  a  subsequent  action  but  his  admission 
is  admissible  to  contradict  his  statements 
in  the  second  action.  Tumlin  v.  Tomlin. 
IBS   Ala.  457,  70  So.  354.  ' 

II.  BY  DEED. 
{A)  CREATION  AND  OPERATION 

IN  GENERAL. 
S  14.  Grounds  of  EstoppcL 
9  IS.  Recitali. 

Bounding  on  Public  Highwaj^Owners 


of  land  conveyed  it  by  deeds,  describing 
it  as  bounding  on  a  public  highway,  trrc- 
vocably  recognized  the  highway  as  a 
public  highway.  Rudolph  v.  Birmingham, 
188  Ala.  eeo,  65  So.  1006. 

When  Recitals  Are  Binding  on  Putin 
and  Privies.— Ordinarily  a  grantee  in  a 
deed  is  not  estopped  by  the  recitals  there- 
in, but,  when  the  recital  shows  that  the 
oliject  of  the  parties  is  to  make  the  matter 
recited  a  fixed  fnct,  the  recital  is  binding 
on  all  the  parlies  and  their  privies.  Pen- 
drey  V.  Godwin.  188  Ala.  563,  66  So.  43. 

When  IRecitala  Are  Binding  on  Grantee. 
— A  jirantor.  in  anticipntion.  of  dentil,  ex- 
ecuted a  deed  which  described  the  prop- 
erty as  the  place  known  as  the  "Jess  My- 
ers place,  described  as  follows,"  followed 
by  a  description  of  80  acres  according 
to  government  survey,  and  authorized  his 
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executor  to  correct  any  error  in  the  de- 
scription. The  giantor  had  purchased  the 
80  acres  described  from  Jess  Myers.  The 
evidence  showed  that  the  land  so  described 
was  known  as  the  '"Jess  Myers  place." 
The  evidence  was  conflicting  as  to  whether 
an  adjoining  40  acres  was  known  as  the 
'■Jess  Myers  place."  The  executors  by 
deed  conveyed  the  Jess  Myers  place  by 
the  same  government  description,  and  the 
grantee  accepted  the  deed  from  the  exec- 
utors. Held,  that  the  description  in  the 
executors'  deed  was  conclusive  on  the 
grantee  as  to  the  land  conveyed,  ihougli 
he  did  not  read  the  died,  bi^t  retained  it 
without  reading  it,  though  having  full  ca- 
pacity and  opportunity  to  do  so.  Pendrey 
V.  Godwin,  188  Ala.  .165,  66  So.  43. 
}  16.  Covenant!. 

Constraction  o£  "Warranty"  in  Chattel 
Mortgage— By  a  chattel  mortgage  given 
by  a  hueband  and  wife  on  all  of  their 
farming  took  and  implements,  live  stock,' 
and  othei  personal  property,  which  con- 
tained a  covenant  that  they  were  seized 
of  an  indefeasible  estate  in  fee  simple 
free  from  incumbrance,  that  the  prop- 
erty was  their  own,  and  that  they  had  a 
right  to  convey  it,  the  husband  merely 
conveyed  what  he  owned  in  severalty  and 
the  wife  what  she  owned  in  severalty,  it 
not  appearing  '.hat  they  owned  anything 
jointly,  and  the  wife  did  not  undertake  to 
convey  what  the  hushapd  owned,  and  did 
not  warrant  his  title  thereto,  as  a  "wBr- 
rantv"  is  a  co!Utera!  uridertakirg  on  the 
part  of  the  seller  as  to  the  title  to  per- 
sonal property  sold  by  him,  and  is  not  an 
undertaking  on  the  part  of  a  third  party; 
and,  where  the  husband's  property  was 
covered  by  a  prior  mortL-atie  of  wl.icli 
the  subsequent  mortgagee  had  notice,  the 
wile  was  not  preclude]  by  the  mortijage 
from  putchasing  the  property  from  the 
prior  mortgagee  or  estopped  from  show- 
ing that  such  property  was  the  property 
of  the  husband  and  that  she  had  acquired 
title  through  the  prior  mortgagee.  K-ng 
V.  Thomas;  190  Ala.  64B,  67  So.  24K 
S   161^.  Operation  and  Effect  in  General. 

Accordance  with  Intention. — Where  it 
is  sought  to  fasten  an  estoppel  (-n  a  party 
to  a  dred  by  virtue  of  a  clause  therein,  it 
is  proper  to  ascertain  what  was  meant  at 
the  time  by  the  deed,  and,  when  the  inten- 
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tion  can  be  determined,  the  instrtnntnt 
must  be  limited  in  its  operation  by  vtj 
of  estoppel  to  accord  with  the  intention. 
Pendrey  v.  Godwin,  166  Ala.  S6S,  M 
So.  43. 
§  18.  Persons  Estopped  in  General 

Quitclaim— Strangers    to  ItutnuiienL— 
Hale  I?.,  Chandler,  180  Ala.  391,  61  So.  8SS. 
See  the"  title  ESTOPPEL,  S  18,  voL  i,  p. 
678. 
§  18.  Grantors  or  Mortgagors  and  Priviei. 

Necessity  for  Proof  of  Title.— In  ar. 
action  by  a  mortgagee  of  timber  (or  tlie 
value  of  lumber  purchased  by  defendant 
from  the  mortgagor,  proof  of  title  to  the 
timber  in  either  the  mortgagee  or  mort- 
gagor was  unnecessary,  since  the  pur- 
chaser was  estopped  to  deny  the  title  ol 
the  mortgagor,  from  whom  it  purchased, 
and  the  mortgagor's  title,  if  any  be  had, 
inured  to  the  mortgagee  under  the  wat- 
ranty  in  the  mortgage.  Steverson  v. 
Agee  &  Co.,  9  Ala.  App.  389,  63  So.  791. 
9  U.  Matters  Precluded. 

Eatatea   Subject   to   Partition Though 

chancery  courts  have  no  Jurisdic'ion  to 
partition  or  sell  for  distribution  iny 
estate  as  to  which  none  of  the  parties 
has  any  present  interest  m  use  or  posses- 
sion, where  complainant's  interest  was  ac- 
quired by  a  warranty  deed  from  respond- 
ent purporting  to  convey  a  fee  simple, 
the  ronynon  estate  must  he  conclusivtly 
regarded  as  an  estate  in  fee  simple  and 
subject  to  division  in  like  manner  as  arf 
such  estates;  respondent  being  estt>r,i«J 
by  her  covenants  of  warranty  from  as- 
serting that  the  common  estate  is  one  in 
remainder  only.  Harper  *.  Martin,  IM 
Ala.  B21,  69  So.  930. 

By  Deed — Concluitiveneta  of  Grant— 
As  against  grantor  or  his  privies  it  is  net 
necessary  for  grantee  to  show  that  gr»nt- 
or  was  in  fact  owner  of  premises,  but  the 
grant  is  conclusive  of  his  title,  and  tit 
grantor  is  estopped  to  deny  it.  Cox  R 
Brown  (Ala.),  73  So.  984. 
(B)  ESTATES  AND  BIGHTS  SUBSE- 
QUENTLY ACQUIRED. 
9  M.  InMmmenti  Operating  oa  Title  &d>- 

■equently  Acquired. 
§  87.  Conveyances  with  Covenant*. 

When    Title    Ve>U    in    Mortgagee.  — 
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Wliere  a  mortgage  on  rimber  by  a  person 
having  no  title  contained  a  warranty,  a 
title  subsequently  acquired  by  the  njort- 
gagor  inured  to  the  benefit  of  the  mort- 
gagee, and  vested  in  him  as  from  the  time 
of  the  execution  of  the  mortgage.  Stever- 
son  V.  Agee  &  Co.,  9  Ala.  App,  MB,  ft3 
So.  794. 

III.   EQUITABLE   ESTOPPEL. 

(A)  n.\ture;  and  essentials  in 

GENERAL. 
§   37.   Nature   and   Ekinents  of  Estoppel 

An  "equitable  estoppel"  or  "estoppel  in 
pais"  arises  when  one  represents  by  word 
of  mouth,  conduct,  or  silent  acquiescence 
that  a  certain  slate  of  facts  exists,  thus 
inducing  another  to  act  in  reliance  upon 
the  supposed  existence  of  such  facts,  so 
that  it  the  party  making  the  representa- 
tion were  not  estopped  to  deny  its  truth, 
the  party  relying  thereon  would  be  sub- 
jected to  loss  or  injury.  Graves  v.  Leach, 
192  Ala.  164.  68  So.  297. 

Acts  Which  One  Has  Power  to  Do. 
—Doctrine  of  estoppel  can  go  no  further 
than  to  preclude  a  parly  from  denying 
that  he  has  done  that  which  he  had  power 
to   do.     Crosby  v.  Turner  (Ala.),  75  So. 


§  3B.  Intent. 

Conduct  as  Basis  of  Estoppel.— Hunt s- 
ville  Elks'  Club  v.  Garrity-Hahn  BIdg. 
Co..  176  Ala.  128,  37  So.  7S0.  See  the 
title  ESTOPPEL,  %  38,  vol.  5.  p.  684. 
§  41.  Acts  Done  or  Omitted,  and  Change 
of  Position. 

Acting  on  RepresenUtions  or  Conceal- 
ment.—Ilunisville  Elks'  Club  V.  G-irrity 
Hahn  Bldg.  Co.,  176* Ala.  128,  57  So.  7S0. 
See  the  title  ESTOPPEL,  §  41,  vol.  5, 
p.   685. 

Sale« — Failure  to  Assert  Title.  —  Al- 
though the  owner  of  an  automobik- 
stands  by  and  makes  no  objection  white 
another  makes  assertions  of  ownership  to 
a  prospective  buyer,  he  is  not  estopped 
from  later  asserting  title  against  buyer, 
unless  buyer  has,  because  of  owner's  fail- 
lire  to  assert  title,  suffered  substantial 
loss  or  altered  his  position  for  the  worse 
Martin  v.  Brown  (Ala.),  74  So.  241. 


Reliance  on  Advene  Party.  —  One 
claimmg  that  another  has  estopped  him- 
self by  his  conduct  must  show  that  he  was 
induced  to  act  or  to  omit  action  on  the 
faith  thereof,  Hodges  v.  Kyle.  9  Ala. 
App.  449,  63  So.  761. 

g  43.  Benefit  to  Person  against  Whom  Es- 
toppel 1b  Asserted. 

Claim  Inconsistent  with  Previous  Po- 
sition.— To  come  within  rule  thai  party 
who  obtains  or  defeats  a  jvidgme'it  by 
pleadir.g  or  representing  a  thing  or  judg- 
ment in  ore  aspect  is  estopped  frcm 
giving  it  another  in  a  suit  founded  upon 
the  same  subject  matter,  the  election 
pleaded  by  way  of  estoppel  must  have 
been  of  some  avail  to  the  party  against 
whom  it  is  pleaded.  Todd  v.  Interstate 
Mortg.,  etc.,  Co.,  196  Ala.  169,  71  So.  661. 
§  43.  Prejudice  to  Person  Setting  up  Es- 
toppel. 

What  Is  Essential. — It  is  essential  to  an 
estoppel  that  one  party  has  been  induced 
by  the  declaration  or  conduct  of  another 
to  act  or  desist  from  acting  to  his  detri- 
ment. Mobile  Towing,  etc.,  Co.  v.  First 
Nat.  Bank  (Ala.),  78  So.  797. 

(B)   GROUNDS  OF  ESTOPPEL. 
§  51.  Claim  or  Position  in  Judicial   Pro- 
ceedings. 
§  51  (1>  Claim  Inconsistent  with  Previous 
Claim  or  Position  in  General. 

Attacking  Order  of  Revivor— Equitable 
Estoppel. — Where  defendant  appealed 
from  an  adverse  judgmeiii,  and  plaintiff 
died  pending  the  appeal,  defendant,  who 
procured  an  ordor  c-f  revivor  against 
plaintiff's  administratrix,  can  not,  his  ap- 
peal having  been  dismissed,  attack  "he  ol- 
der of  revi-.'or  as  invalid.  Lass^ier  v. 
Deas,  g  Ala.  App.  564,  63  So.  739. 

Change  of  Position  jp  Judicial  Pro-, 
ceedings. — Where  a  summons  and  com- 
plaint against  J.  M.  had  been  served  on 
V.  M..  who  appeared  and  filed  special 
pleas,  which  were  stricken  on  the  state- 
ment by  plaintiffs  attorney  that  he  was 
not  suing  V.  M..  and  the  court,  in  the  pres- 
ence of  plaintiff's  counsel,  stated  that,  if 
of  the  judgment  therein  entered 
levied  on  the  property  ni  V.  M.,  the 
ofhcer  would  be  liable  in  damages,  plain - 
estopped  to  assert,  when  V.  M. 

DiqmzeaovGoOSle 


claimed  the  property  levied  nn  to  satisfy 
a  .ludgment,  that  V.  M.  and  J.  M.  were 
tht  Mtne  person,  since  cstonpH.  which 
is  the  rule  that,  where  a  fact  has  been  as- 
serted or  an  admission  made  through 
which  an  advantage  has  been  derived 
from  another  or  upon  the  faith  of  which 
anotiier  has  been  induced  to  art  to  his 
prejudice,  so  that  a  denial  of  such  asser- 
tion or  admission  would  be  a  breach  of 
good  faith,  'he  law  precludes  the  parties 
from  rebutting  such  representation  !r"in 
afterwards  denying  the  truth  bE  the  ad- 
mission, apphes  to  the  conduct  of  causes 
in  courts  and  the  results  thereby  obtained 
(citing  Words  and  Phrases,  Estoppel). 
Millitcllo  V.  Rolen  Grocery  Co.,  IflO  Ala. 
675,  87  So.  420. 

Enforcement  of  Vendor'a  Lien— Batop- 
pel  by  Pleading.— Where  a  t'rantee.  in  a 
suit  by  the  grantor  to  set  aside  a  deed  on 
the  ground  of  fraud,  admi'ted  by  bis  plea 
and  tcs;imopy  the  validity  of  *he  grantor's 
claim  for  a  ve'i-lo-'t  lien  for  tlic  unpaid 
price,  he  was  precluded  from  denying  ii' 
finother  suit  the  validity  of  the  vendor's 
lien,  and  only  the  amount  could  be  ques- 
tioned by  him.  Wooddy  v.  Matthews,  194 
Ala.  390,  69  So.  607. 

Claim  in  Jcdicial  Proceeding.— .\  de- 
fendant, who  has  obiected  to  an  appli- 
cation for  dismissal,  is  estopped  to  com- 
plain of  the  withdrawal  of  the  applica'ion 
on  the  ground  that  he  may  be  required  to 
pay  costs  previously  accrued,  which  on 
dismissal  would  be  taxable  against  com- 
plainant. Ex  parte  Johnson,  191  Ala. 
966,  69  So.   603. 

Pleas  in  Abatement.— Where  defendant 
telenrayh  company  filed  a  plia  in  abate- 
ment, averring  that  the  contract  sued  on 
was  a  joint  contract  with  pl?.in*iff  and 
other  named  persons,  and  that  there  wis 
A  nonjoinder  o(  parties  plaintiff,  and 
plaintiff  confessed  such  plea  and  amended 
by  making  such  persf-  is  parlie.i  plaintift, 
and  such  persons  were  forced  to  take  a 
nonsuit  in  their  separate  individual  suits 
against  the  company  and  to  pay  costs  of 
suit  before  being  permitted  to  join  as 
necessary  parties  plamtiff,  the  df-fendant, 
having  gained  the  advantage  of  requiring 
such  joinder  of  parties  plaintiff,  v-as  es- 
topped to  set  up  pleas  in  abatement,  aver- 
ring that  the  suit  was  begun  by  plaintiff 
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alone,  and  that  such  olher  persnn;  had 
previously  instituted  individu^il  smIIs  an 
the  same  breach  of  contract,  ivh-ch  were 
pending  when  the  amendment  w»i 
made.  Western  Union  Tel.  Co.  v.  Emer- 
son. 14  Ab.  App.  247,  66  So.  335. 

Inconustent  Poiition — Action  en  M- 
icy.— Insured  was  not  istoTip^rt  from 
suing  on  hii  policies  because  he  had 
sued  a  third  person  for  ncslige'irr^  in  al- 
lowing her  wall  to  fall  upon  his  property 
and  destroy  it,  since  there  was  no  incon- 
sistency in  charging  such  party  with  the 
negligence  in  constniciing  the  wall,  and 
in  alleging  that  the  insured's  propert] 
burned  while  covered  by  his  p.ilicies 
.^tna  Ins.  Co.  v.  Hann,  1B6  Ata.  234,  Tt 
So.   48. 

Satting  np  Adverse  PoascMion  in  Eject 
ment.— One,  after  unsuccessfnlly  main- 
laining  suit  to  enjoin  ejectment  agiinst 
him.  on  the  ground  of  an  equitable  title 
only,  and  for  specific  performance  of  an 
oral  contract  for  the  land,  can  nol  assert 
in  the  ejectment  action  title  by  adverse 
possession  perfected  at  date  of  bill.  Har- 
rison V.  Harrison  (Ala.),  76  So.  299. 
§  61  (S)  Claim  Inconsistent  with  Cootnct 
or  Title  Previously  Aaaerted. 

Claim  under  Deed — Previoni  Claim 
under  Will.— Mays  v.  Burleson,  ISO  .Ms. 
396,  61  So.  79.  See  the  title  ESTOPPEL, 
§  91  (2),  vol.  9.  p.  689. 

Prior  Contract.- Where  defendai.t,  who 
was  one  of  several  banking  partners, 
signed  an  agreement  appointing  trustees 
to  administer  the  firm  property,  and  the 
agreement  was  confirmed  by  the  chancery 
court,  he  can  not,  by  the  demurrer,  quci- 
tion  a  bill  to  compel  him  to  pav  'his  pro 
rata  part  of  the  debts,  the  firm  being  in- 
solvent, on  the  ground  that  the  statute 
provided  the  only  method  of  settling  the 
affairs  of  the  bank.     Webb  v.  nmler,  IM 

.\la.  287,  68  So.  369. 

§  61  (3)  Defense  or  Objection  Inconust- 
ent with  Previous  Claim  or  Poaitioa 
in  General. 
Inconsistent       CUlm — Damages      tot 
Wrongful  Injunction. — Where  bill  for  in- 
junction was  against  E.  E.  Y.  Turpentine 
Company  and  E.  E.  Y.,  and  the  final  de- 
cree was  renderedagainst  them  both,  the 
company  being  a  partnership  of  which  E. 
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E.  Y.  was  a  member,  and  the  writ  was 
served  only  on  E.  E.  Y..  ami  in  obedience 
thereto  business  of  the  company  was  sus- 
pended, the  plaintiff  in  such  suit  is  es- 
topped in  an  action  for  damages  for 
wroilgful  injunction  from  saying  the 
company  was  not  enjoined.  Yarbrough 
Turpentine   Co.  v.   Taylor   (Ala.),  78  So. 

812.  N 

§  IS.  Acts  Making  Inju'y  Possible  as  be- 
tween Actor  and  Another  Equally 
Blameless. 

Loss  as  between  Two  Innocent  Per- 
sons.— Where  one  of  two  innocent  per- 
sons must  suffer  by  the  acts  of  a  third 
person,  he  who  has  enabled  such  third 
person  to  occasion  the  loss  must  sustain 
it.  Farmers'  Bank,  etc.,  Co.  v.  Shut, 
192  Ata.  S3,  6a  So.  363. 
§  56.    Clothing    Another    with    Apparent 

Title  or  Aathority. 
§  B7 Real  Property. 

Equitable  Estoppel— Interest  in  Land. 
— Defendant  having  apphed  to  probate 
a  will  of  her  father,  and  a  deed  conveying 
to  her  certain  real  property  willed  to  her 
sister  as  a  testamentary  instrument,  the 
sister  contesf^d  the  will,  but  before  the 
determination  of  the  contest  a  settlement 
.was  arrived  at  by  which  defendant's 
claim  tinder  the  deed  was  abandoned. 
It  was  agreed  that  the  parties  should  take 
under  the  will,  whereupon  the  will  was 
probated,  and  the  property  in  controversy 
Eiirrendered  to  the  sister  under  the  will. 
She  immediately  look  possession  and  re- 
tained the  same  until  she  conveyed  to 
plaintiff  who  was  induced  to  puichase  by 
defendant's  representaiions  that  her  sister 
had  title  to  the  property  and  good  right 
to  convey.  Held,  that  defendant  was 
thereby  estopped  to  claim  title  to  the 
property  under  the  dred.  on  the  theory 
that  the  settlement  agreement  had  never 
been  made,  and.  if  made,  was  voifl  Bur- 
leson V.  Mays,  1S9  Ala.  107,  06  So.  30. 
I  n.  —  Personal  Property. 

Indicia  of  Ownership — Bona  Fide  Pur- 
chasers.—One  exception  to  general  nile 
that  no  one  can  transfer  a  beticr  titio  &an 
he  possesses  exists  where  owner  has  in- 
trusted another  with  possession,  indicia  of 
ownership,  and  apparent  authority  to 
in  which  e^sc  an  innocent  purchaser 


be  protected  and  the  sale  prevail  over  the 

ghts  of  the  owner.  People's  Bank,  etc.. 
Co.  V.  Walthall  (Ala.),  7S  So.  570. 

Fraudulent  Purpose  or  Knowledge  of 
Owncr.^For  the  owner  to  estop  himself 
from  claiming  his  property  in  the  hands 
of  a  bona  fide  purchaser  from  a  person 
clothed  by  the  owner  with  apparaiit  title, 
there  must  have  been  a  fraudulent  pur- 
pose by  the  owner,  or  at  least  knowledge 
on  h'S  part  of  the  acts  of  owner;;hip  from 
which  his  acquiescence  may  be  inferred. 
Kelly  V.  Cook  (Ala.  App.),  73  So.  aan. 
g  83.  Representations. 

§  H.  Itt  General. 

i  M  (S)  Ownership  of  Property. 

Estoppel  in  Pais— Want  of  Delivery. — 
Bender  v.  Barton,  182  Ala.  181,  62  So.  732. 
See  the  title  ESTOPPEL.  %  64  (3).  vol. 
.1,  p.  099. 

Right  of  Way— Compensation  Paid  to 
Agent. — Plaintiff  ai>d  his  brother  each 
owned  in  severalty  half  of  a  40-acre  tract 
of  land,  over  which  defendants  estab- 
lished a  highway.  Defendants  contracted 
with  plaintifTs  brother  that  he  \vai  to  re- 
ceive $75  for  a  right  of  way  over  such  40- 
acre  tract,  and  the  road  commission,  un- 
der instructions  from  the  brother,  paid 
thi;  money  to  an  attorney  for  the  right  of 
way  over  the  Innds  cf  both  plaintiff  and 
the  brother,  and  the  brother  received  the 
money  as  belonging  to  them  both.  The 
road  was  laid  out  across  plaintiff's  land 
with  his  knowledge,  and  he  raised  no  ob- 
jection thereto;  but  the  brother  did  not 
account  to  plaintiff  for  his  share  of  the 
fund.  Held,  that  plaintiff.  h.<vii.g  induced 
defendants  to  pay  the  money  to  his 
brother  on  the  supposition  that,  he  was 
authorized  to  receive  it  for  both,  was  es- 
topped to  deny  such  authority,  and  to  ob- 
ject to  the  use  of  the  road  on  the  gro-.ind 
that  his  property  had  not  been  lawfully 
taken  for  such  purpose.    Stamps  v.  Boon, 

184  Ala.   400,  03   So.    1019. 

§  U  (3)  Existence  uid  Extent  of  Liens 
and  Claims. 
Hisrepresentattons. — Plaintiff,  who  rep- 
resented that  a  third  person's  indebted- 
ness to  him  was  only  a  certain  amount, 
held  estopped,  against  defendants,  who 
had  advanced  such  amount  on  chattel 
mortgage,  to  assert  the  continued  valid- 
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ity  of  a  chattle  mortgage  not  paid  and 
not  included  in  such  amount.  Graves  v. 
Leach.  193  Ala.  164,  68  So.  297. 

§  67. Relying  and  Acting  on  Repre- 

senUtions. 
Estopped  by  Conduct.^ — One  asserting 
an  estoppel  by  conduct  or  representations 
must  have  acted  or  (ailed  to  act  in  reliance 
thereon.  Tennessee  Coal,  etc.,  R.  Co. 
V.  Perry,  10  Ala.  App.  371,  6*  So.  6S1. 

§  OT.  Acquiescence. 

§  70.  — ^  Assent  to  or  Ratification  of  Acts 
of  Others  in  General. 

BanitTuptcy  —  Attorney  and  Client.  — 
Where  after  bankrupt's  estate  is  closed 
he  allows  attorney  to  prosecute  suit  and 
retain  a  reasonable  fee  for  services  there- 
ii;,  he  is  estopped  from  claimine  agairst 
attorney,  Watson  v.  Motley  (Ala.),  73 
So.  147. 

Inducement  to  Act  —  Farrow  v.  Stur- 
divant  Bank,  181  Ala.  383,  61  So.  280.  See 
the  title  ESTOPPKL,  §  70.  vol.  S.  p.  701. 

Estoppel  to  Abate  Nuisance.— Although 
one  who  acquiesces  for  a   lime   in   a 
sance   may   be   denied  equitable  relief  and 
left  to    legal    remedy,    the    fact    that    he 
kicws  thit  a  structure  is  being  built  and 
knows  its  purpose  docs  not  estop  him 
sue  to  abate  It  a»  a  nuisance  because 
injuries  therc.ifter  arising,  unless  he  i 
couraged  its  erection.     McCary  v.  Mcl.i 
don,  185  Ala.  497,  70  So.  715. 


§79.- 


-  Acceptance  of  Benefits. 


Contracts  —  Assigns  of  Sublease. 
Where  a  coal  mining  company,  being 
large  ftockhclder  in  another  coal  mining 
company  operating  a  coal  mine  under  a 
sublease,  undertook  to  carry  out  the  sub- 
lease and  mine  coal  thereunder,  it  was  es- 
topped from  accepting  the  benefits  and  re- 
jecting the  burdens  of  the  sublease.  Bruce 
C>al  Co.  V.  Bibby  (Ala.),  77  So.  545. 


i   73. 


Permitting   Improvements   or 
Expenditures. 


Abatement   of   Nuisance.- 

ant's  silent  acquiescence  in 
of  a  cut  across  a  street  does  i 
from  enjoining  its  future  ma 


construction 
ot  estop  him 
n  ten  a  nee  be- 
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Construction  of  Railroad— Recovery  in 
Ejectment. — Where  a  landowner  acquies- 
ces in  occupation  for  construction  of  a 
railroad,  equity  will  preclude  him  from  re- 
covering the  land  in  ejectment  a:id  in  such 
case  there  remains  in  the  owner  only  a 
right  of  compensation.  Boone  t:  Gulf, 
etc.,  R.  Co.  (Ala.),  78  So.  956. 

§  74.  Permitting  Sale  or  Mortgafc 

of  Property. 

Sale  or  Conveyance— Equitable  Eitop- 
pel.— Where  a  grantee  in  a  deed  consented 
to  one  of  her  grantors  erasing  his  name 
from  the  deed  under  the  mistaken  belief 
that  that  would  revest  him  with  litlc,  and 
thercafier  consented  to  a  sale  of  his  in- 
terest to  a  rhird  person,  she  is  estopped 
from  ever  after  setting  up  her  lepal  title. 
Ely  V.  Brewer,  183  Ala.  396,  62  So.  742. 
§  75. Silence. 

WiUfulneas  and  Fraud.— Mere  silence 
to  raise  an  estoppel  against  the  assertion 
of  title  must  have  features  of  willfulness 
and  fraud.  Boone  v.  Gulf,  etc,  R.  Co. 
(Ala.),  78  So.  956. 

(C)    PERSONS  AFFECTED. 
§  77.  Persons  Estopped. 

Partiea  Claiming  under  Persons  Es- 
topped— Persons  claiming  ownership  of 
land  under  others  who  are  estopped  to 
claim  ownership  are  also  bound  by  the 
estoppel.     Boone  v.  Byrd  (Ala.),  78  So. 


ae  constituting  a  nuisance.     Louisi 
,  R.  Co.  V.  Mauter  (Ala.),  74  So. 


ille, 


(D)   MATTERS  PRECLUDED. 
§  7».  Title  or  Claim  to  Property. 

Estoppel  in  Pais  Affecting  Title  to 
Lan<I-  —  Representations  or  admissions 
made  in  answer  to  inquiries  for  informa- 
on  which  to  base  action,  where  the 
purpose  of  inquiry  is  known,  may  con- 
stitute an  equitable  estoppel  in  pais,  af- 
fecting the  title  to  land.  Boone  v.  Byrd 
(Ala.),  78  So.  958. 

S  01.  Availability  at  Law. 
Title  to  Land— Estoppel  in  ParoL— In 
court  of  law  title  to  land  can  not  be  af- 
fected by  an  estoppel  in  parol  since  in 
iw  the  title  can  pass  only  by  writing. 
oone  V.  Gulf,  etc.,  R.  C?o.  (Ala.),  78  So. 
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(E>   PLEADING,  EVIDENCE.  TRIAL, 

AND  REVIEW. 
§  S4.  Pleading  as  Defense. 
§  M. NeceMity. 

Where  estoppel  is  relied  upon  as  a  de- 
fense, it  should  be  pleaded.  Gingold  v. 
Coplon,  ISS  Ala.  340,  65  So.  32S. 

Estoppel,  to  be  available  as  a  defense, 
must  be  specially  pleaded.  Dickey  i: 
Vaughn  (Ala.).  73  So.  507. 

Estoppel  in  Pais— Not  Affirmatively 
Appearing. — Estoppel  in  pais  must  be 
specially  pleaded  if  it  does  not  afftrma- 
tively  appear  from  the  face  of  the  bill. 
Card  Lumber  Co.  v.  Oiment,  187  Ala. 
237,  65  So.  792. 

When  Eston>el  Can  Not  Be  Pleaded. 
— Where  estoppel  is  .relied  on  it  must  be 
specially  pleaded,  unless  the  case  is  such 
that  it  can  not  be.  Millitello  f.  Roden 
Grocery   Co..   190  Ala.  679,  67  So.   480. 

Jurisdiction  of  Cotuty  Board— Trespass 
for  Cutting  Fence.— In  action  of  trespass 
against  board  of  commissioners  of  roads 
and  revenue  of  county  for  cutting'  fence 
erected  by  plaintiff  across  road,  direction 
of  which  he  had  been  authorized  to 
change,  though  board  had  later  rescinded 
its  action,  though  fact  that  plaintiff  ap' 
peared  before  board  and  requested  order 
for  change  of  road  would  have  operated 
as  estoppel  against  him  to  dispute  board's 
jurisdiction,  it  was  not  available  to  board 
in  absence  of  special  plea  of  estoppel, 
Jackson  r.  Bohlin  (Ala.  App.),  75  So.  697. 

Assertion  of  Estoppel. — An  estoppel 
not  specially  pleaded  can  not  be  asserted. 
Baker,  etc..  Co.  v.  American  Agr.  Chemi- 
cal Co.  (Ala.),  77  So.  B66. 

When  Entitled  to  Affirmative  Charge. 
— Defendant  not  having  specifically 
pleaded  estoppel  was  not  entitled  to  af- 
firmative charge  on  theory  that  plaintiff 
was   estopped.     Wells   v.    Parker    (Ala.), 

75  So.  914. 

Enjoining  Road  In^rovements.  —  In 
suit  to  enjoin  the  making  of  a  road  im- 
provement whereby  surface  water  was  di- 
verted to  complainant's  injury,  estoppel 
by  reason  of  acquiescence  or  consent 
held  not  available  when  not  specially 
pleaded  of  complainant.  Dancy  v.  Rat- 
liff  (Ala.),  77  So.  688. 


Breach  of  Contract  to  Deliver  Stock — 
Acceptance  of  Dividends.— In  action  for 
breach  of  contract  to  deliver  stock,  ac- 
ceptance of  dividends  by  plaintiff,  to 
operate  as  an  estoppel  to  maintain  action 
to  recover  value  of  stock,  because  of  a 
breach  of  contract  to  issue  certificate, 
must  be  availed  of  by  a  special  plea.  Mu- 
tual Loan  Soc.  v.  Stowe  (Ala.  App.),  73 
So.  202. 
§  S?.  Pleading  in  Avoidance  of  Defense. 

Necessity  to  Negative  Estoppel.  — 
Rawleigh  Medical  Co.  v.  Wilson,  7  Ala. 
App.  242,  60  So.  1001.  See  the  title  ES- 
TOPPEL, §  87,  vol.  5,  p.  714. 

Express  or  Implied  Revocation  —  Rep- 
lication.^Southern   Iron,  etc.,   Co.  v.  Ac- 
ton, 8  Ala.  App.  502,  62  So.  402.    See  the 
title  ESTOPPEL,  §  67,  vol.  5,  p.  714. 
§  VJ%.  Issues,  Proof,  and  Variance. 

When  Estoppel  Not  Specially  Pleaded 
Is  Available. — While  estoppel  is  not  avail- 
able unless  specially  pleaded,  a  subagent, 
defending  an  action  to  recover  the  gen- 
eral agent's  part  of  the  first  annual 
premiums  on  pohcies  sold  by  the  sub- 
agent,  who  pleaded  "in  short,  by  consent, 
the  general  issue,  with  leave  to  give  in 
evidence  any  matter  that  could  be  specially 
pleaded,"  migl^  set  up  an  estoppel  as 
against  the  agen's  right  to  recover  part 
of  such  premiiAs.     Barnes  v.    Marshall, 

193  Ala.   94,  69  So,   436. 

§  88.  Presumptions  and  Burden  of  Proof. 

The  burden  of  proving  an  estoppel  rests 
upon     the    party     invoking    it.      Mobile 
Towing,     etc.,     Co.   v.     First     Nat.     Bank 
(Ala.),  78   So.  797. 
§  WYa.  Questions  for  Jury. 

Position  in  Legal  Proceeding. — Where 
a  life  tenant  who  was  illiterate  denied 
having  sworn  to  a  bill  to  quiet  title 
against  the  original  owner  of  the  land, 
she  did  not  thereby  as  a  matter  of  law 
forfeit  her  life  estate  acquired  from  a 
subsequent  grantee,  "but.  at  best,  such  for- 
feiture was  a  question  for  the  jury.  Lyon 
Co.  V.  Crane  (Ala.),  75  So.  366. 
§  S&.  Instructions. 

Reliance  on  Adverse  Party,- McAdams 
&  Co.  V.  Smith,  8  Ala.  App.  515,  63  So. 
1000.  See  the  title  ESTOPPEL,  |  89, 
vol.  5,  p.  715. 
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See  aole,  ANIMALS. 

EvktiiHi. 

See  ante.  COVENANTS;  post,  LANDLORD  AND  TENANT. 

•       EVIDENCE. 

L  Judicial  Notice. 

§     2.  Matters  of  Common  Knowledge  in  General. 
§     4,  Qualities  and  Properties  of  Matter. 
§    6.  Scientific  Facts  and  Principles. 
§     7.  Geographical  Facts. 

§  7  (2)   Location  of  Cities,  Towns,  and  Villages. 

§  7  (3)  Location  and  Boundaries  of  States,  Counties,  and  Town- 
ships. ' 

§  7  (4)  Lakes,  Streams,  and  Mountains,  and  Navigability  of   Wa- 
ters. 
§    9.  Statistical  Facts. 

§  10.  Facts  Relating  to  Human  Life,  Health,  Habits,  and  Acts. 
§  14.  Weights,  Measures,  and  Values. 
§  16,  Management  and  Conduct  of  Occupations. 

§  16  (1)  In  General. 

§  16  (2)   Banks,  Railroads,  and  Telegraphs. 
§  18.  Corporations  and  Associations  and  Members  Thereof. 
§  19.  Matters  Relating  to  Government  and  Its  Administration  in  Gen- 
eral. 
§  21. -Laws  of  the  State. 

§  26.  Municipal  Ordinances. 

§  27.  Legislative  Proceedings  and  Jolimals. 

§  32.  Existence.  Oi^anization,  and  Terms  of  Courts. 
§  il.  Judicial  Proceedings  and  l^ecords.. 

§  33  (1)   In  General. 

§  Zl  (2)   Records  or  Decisions  in  Same  Case. 

§  33  (3)   Proceedings  in  Other  Courts. 
§  34.  Officers  and  Official  Position  and  Authority. 
§  35.  Elections  and  Appointments  to  Office. 
§  35>^.  Administrative  Rules  and  Regulations. 
§  36.  Official  Proceedings  and  Acts. 
n.  FresumptionB. 

§  42.  Personal  Status  and  Condition  in  General. 
§  43H-  Health  and  Physical  Condition. 
§  47.  Continuance  of  Fact  or  Condition. 
§  50.  Mailing,  and  Delivery  of  Mail  Matter. 
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§  50j4.  Sending  and  Delivery  of  Telegrams  and  Other  Messages. 

§  51.  Evidence  Withheld  or  Falsified. 

§  52.  In  General. 

§  54.  Failure  to  Call  Witness.  ' 

§  55.  Suppression  or  Spoliation  of  Evidence. 

§  56.  Laws  of  Other  States. 

§  58.  Judicial  Proceedings. 

§  59.  Official  Proceedings  and  Acts. 

§  60.  Particular  Facts. 
m.  Burden  of  Proof. 

§  61^,  Nature  and  Scope  in  General. 

§  62.  Party  Asserting  or  Denying  Existence  of  Facts. 

§  63.  Proof  of  Negative. 

§  63j^.  Facts  within  Knowledge  of  Adverse  Party, 

§  64.  Extent  of  Burden  in  General. 

§  65.  Matters  of  Defense  and  Rebuttal. 
IV.  Relevancy,  Materiality,  and  Competency  in  General. 

(A)  Facts  in  Issue  and  Relevant  to  Issues. 
§  67.  Relevancy  in  General. 

§  67j^.  Circumstantial  Evidence  of  Facts  in  Issue. 

§  69.  Identity  of  Persons  and  Things. 

§  70.  Personal  Status  and  Condition. 

§  73.  Character  or  Reputation. 

§  75.  Motive  .and  Intent. 

§  77.  Statements  and  Conduct  of  Parties. 

§  80.  Value  or  Market  Price  of  Prtqwrty. 

§  80  (1)  In  General. 

§  80  (2)  Time  and  Place  of  Valuation. 

§  80  (9)  Tax  Assessment. 

§  80  (11)  Animals. 
§  81.  Facts  Relevant  to  Particular  Issues. 
§  83.  Matters  Explanatory  of  Facts  in  Evidence  or  of  Inferences 

Therefrom. 
§  84.  Evidence  Irrelevant  unless  Preceded  or  Followed  by  Other 
Evidence. 

(B)  Res  Gestae. 

§  85.  Nature  of  Doctrine  in  General. 
§  86.  Facts  Forming  Part  of  Same  Transaction, 
§  87.  Acts    and    Statements    Accompanying    or    Connected    with 
,                             Transaction  or  Event. 
§  88.  'In  General. 

§  88  (1)  In  General. 

§  88'(2)   By  Agents  or  Employees. 

§  88  (4)   Motive  and  Intent  in  General. 

§  88  (6)  Ownership  or  Possession  of  Property. 

§  88  (9)  Sale  or  Conveyance. 
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§  88  (12)   Personal  Injuries. 

§  89.  Before  Transaction  or  Event. 

§  90.  After  Transaction  or  Event. 

§  90  (1)  Particular    Issues  and    Relation  of   Acts  or,    State- 
ments Thereto,  in  General. 
§  90  (3)  Acts    or    Statements    by    Agents    or    Employees    in 

General. 
§  90  (6)  Assault. 

§  90  (7)   Personal  Injuries  in  General. 

§  90  (8)  Acts    and  Statements  of    Agents  or  Employees    in 
Relation  Thereto. 
§  91.  Acts  and  Statements  of  Person  Sick  or  Injured. 

§  92.  In  General. 

§  93.  Statements  as  to  Cause  of  Injury. 

§  94.  Statements  as  to  and  Expressions  of  Personal   Injury 

or  Suffering. 
§  95.  Statements  to  Physicians. 

(C)  Similar  Facts  and  Transactions. 

§     96.  Relation  to  Issues  in.  General. 

§  96  (1)   In  General. 

§  96  (3)  Similar  Wrongful  Acts. 

§  96  (4)   Similar  Transactions. 
§    97.  Exclusion  as  Res  Inter  Alios  Acta. 
§     98.  Similarity  of  Conditions. 
§  103.  Showing  Knowledge. 
§  107.  Showing  Value. 

(D)  Materiality. 

§  108.  Importance  in  General. 

§  109.  Certainty. 

§112.  Negative  Evidence. 

(E)  Competency. 

§  113.  Nature  and  Source  of  Evidence  in  General. 
§  115.  Testimony  as  to  Intent,  Motive,  or  Condition  of   Mind. 
§  115   (1)   In  General. 
§  115  (3)  Wrongful  Acts  in  General. 
§  115   (4)   Negligence  and   Contributory   Negligence. 
§  115  (5)   Malicious  Prosecution. 
§  115  (6)   Fraud  and  Misrepresentations. 
§  116.  Evidence   Admissible  by  Reason  of   Admission  of    Similar 
Evidence  of  Adverse  Party. 
§  116  (1)   In  General. 

§  116  (3)  Title,   Ownership,   or   Possession   of    Property. 
§  116  (4)  Admission   of   Similar  Evidence  When   First   Evi- 
dence Was  Inadmissible. 
§  116  (5)  Documentary  Evidence. 
V.  Best  and  Secondary  Evidence. 

§  118.  Necessity  and  Admissibility  of  Best  Evidence. 
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§  119.  Facts  or  Transactions  Described  in  or  Evidenced  by  Writing. 

§  119  (1)  In  General. 

§  119  (5)  Judicial  Acts,  Proceedings,  and  Records  in  General. 

§  119  (6)  Recovery,   Entry,  or  Enforcement  of  Judgment. 

§  119  (llj^)  Pleadings,  Procesf  and  Evidence, 

§  119  (12)  Official  Acts,  Proceedings,  and  Records  in  General. 

§  119  (13)  Assessment,  Levy,  and  Collection  of  Taxes. 

§  119  (18)  Conveyances,  Contracts,  and  Other  Instruments, 

§  119  -(19)   Books   of    Account,   Private   Memoranda,   and   Corre- 
spondence, 
§  120.  Facts  of  Making  or  Existence  of  Writing, 
§  121.  Contents  of  Writings. 

§  121J^.  In  General. 

§  124.  Corporate  Acts,  Proceedings,  and  Records. 

§  125,  Conveyances,  Contracts,  and  Other   Instruments. 

§  128.  Letters,  Telegrams,  and  Other  Correspondence. 

§  129. Notices. 

§  130.  Writings  Collateral  to  Issues. 

§  132.  Original  Writing  as  Best  Evidence. 

§  133.  In  General, 

§  134.  Public  Records  or  Documents. 

§  135.  Grounds  for  Admission  of  Secondary  Evidence. 

§  136.  ■  In  General. 

§  137.  Destruction  or  Loss  of  Primary  Evidence. 

§  138,  Possession  or  Control  of  Primary  Evidence. 

§  138  (2)   Possession  by  Adverse  Party. 

§  138  (3)   Possession  by  Third  Persons. 
§  139.  Preliminaries  to  Admission  of  Secondary  Evidence. 

§  140.  In  General. 

§  141.  ■ Proof  as  to  Existence  of  Primary  Evidence, 

g  142.  Proof  as  to  Destruction  or  Loss  of  and  Search  for  Pri- 
mary Evidence. 

§  142  (3)  Weight  and  Sufficiency  in  General. 

§  142  (6)  Judicial  Papers. 

§  142  (13)  Letters  and  Telegrams.^ 

§  142  (14)  Conveyances, 

§  143.  Proof  as  to  Possession  or  Control  of  Primary  Evidence. 

§  144,  Notice  to  Produce  Primary  Evidence. 

§  144  (1)  Necessity  in  General. 

§  144  (3)  Time  of  Service, 
§  145.  Character  and  Degrees  of  Secondary  Evidence. 

§  145  (1)   In  General, 

§  145   (6)  Copies  and  Counterparts. 

§  145  (9)   Records  and  Abstracts. 
§  146.  Determination  of  Question  of  Admissibility. 
VI.  Demonstrative  Evidence. 

§  147j^.  Weapons,  Missiles  and  Other  Instruments. 
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§  148,  Articles  Subject  to  or  Connected  with  Controversy. 
§  149.  Writings.  Submitted  for  Compensation. 
§  150,  Experiments  in  Courts. 
VQ.  Admisaions. 

(A)  Nature,  Form,  and  Incidents  in  General, 
§  152.  Subject  Matter. 

§  156.  Judicial  Admissions. 

§  158.  Pleadings. 

§  162.  Offers  of  Compromise  or  Settlement. 
•  §  163.  In  General, 

§  163  (1)   In  General. 

§  163  (2)   What  Constitutes  Offer. 

§  163  (3)   Persons  by  or  to  Whom  Made. 
§  164.  Statements  in  Writing. 
§  169.  Acquiescence  or  Silence. 

§  169  (I)  In  General. 

§  169  (7)   Failure  to   Answer  Letter  or  Statements   Therein. 

(B)  By  Parties  or  Others  Interested  in  Event. 
§  170.  Parties  of  Record. 

§  171.  .  In  General. 

§  173>^.  Interest  in  Suit  of  Persons  Not  Parties. 

(C)  By  Grantors,  Former  Owners,  or  Privies. 

§  176,  Privies  and  Former  Owners  in  General, 

§  177.  Grantors,  Vendors,  or  Mortgagors  of  Real  Property. 

§  183.  Testators  and  Intestates, 

(D)  By  Agents  or  Other  Representatives. 
§  185.  Agents  or  Employees. 

§  186.  In  General- 

§  188.  Admissions  before  or  after  Transaction  or  Event. 

§  189,  Corporate  Officers  or  Agents. 

§  189  (1)   Competency  of   Admissions   in   General. 

§  189  H'/i)  Scope  and  Extent  of  Agency  or  Employment  m 
General. 

§  189  (2)  Statements  by  Officers  of  Banks. 

§  189  (4)  Statements  by  Agents  and  Employees  in  Generai. 

§  189  (8)  To  Establish   Liability  of   Carrier  for  Loss   of  or 
Injury  to  Property. 
§  189J^.  Public  Officers  or  Agents. 
§   193.  Partners  and  Joint  Contractors. 
§  194,  Principal  or  Surety, 
§  195.  Trustee  or  Beneficiary, 
§  196.  Conspirators  and  Persons  Acting  Together. 

(E)  Proof  and  Effect, 

§  198,  Preliminary  Evidence. 

§  199.  In  General. 

§  200.  Existence  and  Extent  of   Agency  or  Authority. 
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"  §  202y2.  Detemiinatioti  of  Question  of  Admissibility. 

§  204.  Explanation  or  Limitation. 
§  206.  Conclusiveness  and  Effect. 
§  206  (1)  In  General. 
§  206  (3)  As  to  Indebtedness. 
§  206  (5)  As  to  Title  or  Possession. 

§  206  (9)  Conclusiveness  as    against    Privies,    Codefendants, 
and  Persons  Represented  by  or  Jointly  Inter- 
ested with  Declarant. 
Vm.  Declarations. 

(A)  Nature,  Form,  and  Incidents  in  General. 

§  207.  Nature  and  Grounds  for  Admission  in  General. 

§  208.  Makii^  of  Statement  Fact  in  Issue. 

§  209.  Statements   Showing  Physical  or  Mental  Condition. 

§  210.  Statements  Showing  Intent,  Motive,  or  Nature  of  Act. 

§  212.  Self-Serving  Declarations  in  General. 

§  212  (V)  Statements  by  Parties  of  Record  in  General. 

§  2,12  (6)  Statements  as  to  Intent,  Motive,  or  Nature  of  Act. 

§  212  (12j4)  Statements  by  Persons  Since  Deceased  in  Gen- 
eral. 
§  213.  Declarations  against  Interest  in  General. 
§  214.  Declarations  of  Persons  in  Possession  or  Control  as  to  Ti- 
tle or  Possession. 

§  214  (2)  Real  Property  in  General. 

§  214  (3)  Self-Serving  Declarations  Relatii^  to  Real   Prop- 
erty. 

§  214  (4)  Declarations    against    Interest     Relating    to    Real 
Property. 

§  214  (5)   Personal  Property. 
§  215.  Declarations  as  to  Boundaries. 

§  215  (1)  In  General. 

§  215  (2)  Tide  or  Interest  at  Time  of  Declaration. 

§  215  (5)   Declaration  by  Former  Owners. 

(B)  By  Decedents  against  Interest. 

§  217.  Declarations  against  Interest  in  General. 

§  219."  Statements  as  to  Fact  or  Nature  of  Transfer  or  Gift. 

(C)  As  to  Pedigree,  Birth  and  Relationship. 

§  219J4.  Nature  of  Questions  of   Pedigree  and  Matters  Relating 

Thereto. 
§  220.  General  and  Family  Reputation. 
§  221.  Declarations  by  Members  of  Family. 

§  223.  By  Deceased  Members. 

§  224.  Necessity  That  Declarant  Be  Dead.   ■ 

■§  225.  Relationship  to  Family. 

IX.  Hearsay. 

§  228.  In  General. 
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§  228  (1)   Nature    of     Hearsay    Evidence    and    Admissibility    in 
General.  \ 

§  228  (2)   Hearsay  Evidence  of  Opinions. 

§  228  (3)  Evidence  of  Death. 

§  228  (4)   Information  Acted  on  by  Witness. 
§  228J^.  Statements  by  Persons  Other  than  Parties  or  Witnesses. 
§  229.  Oral  Statements. 

§  229  (1)  Conversations  with  Third  Persons. 

§  229  (2)   Statements  in  General; 

§  229  (4)  Writings,   Contracts,   Agreements,  and   Transaction. 

§  229  (5)  Ownership  and  Possession. 

§  229  (7)  Indebtedness  and  Payment. 

§  229  (8)  Cause. 

§  229  (9)  Due  Care  and  Nature  of  Act. 

§  229  (11)   Representative  Character  and   Relationship. 

§  229  (15)  Statements  by  Persons  Since  Deceased. 

§  230.  Writings. 

§  231.  Evidence  Founded  on  Hearsay. 

§  232.  In  General. 

§  234.  Reputation  as  to  Persons. 

§  235.  Market  Value  Shown  by  Sales,  Offers  to  Purchase  or  Sell, 

or  Market  Quotations. 
§  236.  Repute  as  to  Facts. 

X.  Documentary  Evidence. 

(A)  J*ublic  or  Official  Acts,  Proceedings,  Records,  and  Certificates. 

§  239.  Uws. 
•   §  240.  Ordinances.  ' 

§  242.  Judicial  Acts  and  Records. 

§  244,  Official  Certificates. 

§  246.  Records  of  Conveyances  and  Other  Private  Writings, 
(6)  Exemplifications,  Transcripts,  and  Certified  Copies. 

§  248.  Statutory  Provisions. 

§  249.  Judicial  Records  and  Proceedings. 

§  250.  Official  Documents,  Records,  and  Proceedings  in  General. 

§  252.  Records  of  Conveyances  and  Other  Private  Writings, 

§  254.  Requisites  of  Exemplification  or  Certificate. 
§  254  (1)  In  General. 
§  254  (2)  Judicial  Acts,  Records,  and  Proceedings, 

§  255.  Acts,  Records,  and  Judicial  Proceedings  of  Other  States. 

§  257.  Requisites  of  Exemplification  of  Certificate. 

(C)  Private  Writings  and  Publications. 

§  259.  Unofficial  Writings  in  General. 

§  261.  Corporate  Records  and  Proceedings. 

§  262.  Conveyances,  Contracts,  and  Other  Instruments. 

§  263.  Books  of  Account. 
§  263  i'A)  In  General. 
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§  263  (4)  Ledgers. 

§  263   (8)   Form,    Regularity,   and    Sufficiency   of    Entries   in 
General. 

§  263  (9)   By  Whom  Entries  Are  Made. 

§  263  (11)  Entries  Made  from    Memoranda  or  Other  Infor- 
mation. 

§  263   (14)  Purposes  of  Proof  in  General. 

§  263  (17)  Entries  by  Decedents  in  General. 
§  264.  Private   Memoranda  and  Statements  in  General. 
§  265.  Letters,  Telegrams,  and  Other  Correspondence. 
•   §  266.  Maps,  Plats,  and  Diagrams. 
§  267.  Photographs  and  Other  Pictures. 
§  268.  Books  and  Other  Printed  Publications. 

§  271.  Scientific  and  Technical  Works. 

§  272.  Mortality  Tables  and  Tables  of  Expectancy  of  Life. 

(D)  Production,  Authentication,  and  Effect. 

§  275.  Compelling  Production  by  Adverse  Party. 
§  276.  Preliminary  Evidence  for  Authentication. 
§  277.  Necessity  in  General. 

§  277  (1)  In  General. 

§  277   (3)  Conveyances,    Contracts,    and    Other    Writings    in 
General. 

§  277   (9)  Proof  of  Execution  of  Original  to  Authorize  In- 
troduction of  Copy. 

§  278.  Writings  Collateral  to  Issues. 

§  279,  Ancient  Documents. 

§  279  (1)  Admissibihty  in  General. 

§  279  (5)*  Ancient  Maps,  Plans,  and  Surveys. 

§  279  (6)  Defects  and   Irregularities  in  Instrument. 
§  280.  Form  and  Sufficiency  in  General. 

§  280  (1)  In  General. 

§  280  (3)  Joint  Instruments. 

§  281.  Attesting  Witnesses. 

§  283.  Books  of  Account. 

i  §  283  (!)   In  General. 

§  283  (6)  Knowledge  of  Witness  in  General. 

§  284.  Memoranda  and  Statements. 

§  285.  Letters,   Telegrams,   and  Other  Correspondence. 

§  285  (1)  Authentication  of  Letters  in  General. 

§  285   (2)  Proof  of  Authority  of  Person  Writing  for  Alleged 
Sender. 

§  285  (3)   Proof  of  Handwriting. 
§  2^.  Conclusiveness  and  Effect. 

§  289  (4)  Private  Contracts  and  Other  Writings. 

§  289  (S)  Books  of  Account. 
XI.  Parol  or  EztrinBic  Evidence  Affecting  Writingg. 
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(A)  Contradicting,  Varying,  or  Addii^  to    Terms  of  Written  Instru- 

ment 
§  290.  Grounds  for  Exclusion  of  Extrinsic  Evidence. 
§  291,  Writings  Excluding  Extrinsic   Evidence  in   General. 
§  293.  C^cial  Records  and  Documents. 
§  294.  Deeds. 
§  299.  Bills  and  Notes. 

§  300.  Indorsements  and  Transfers  of  Bills  or  Notes. 
§  304.  Receipts. 

§  307J/S,  Evidence  Extrinsic  to'Writing  in  General, 
§  311.  Matters    Not   Included  in   Writing  or   (or   Which  It    Does 

Not  Provide. 
§  313.  Nature  of  Consideration. 

§  313  (1)  In  General. 

§  313  (2)  Deeds  in  General. 

§  313  (7)  Mortgages. 

§  313  (10)  Bills  and  Notes. 
§  314.  Existence  of  Condition  or  Contingency. 

§  314  (1)  Deeds. 

§  314  (3)   Bills  and  Notes  or  Indorsement  Thereof. 
§  317,  Nature  and  Extest  of  Liability, 

(B)  Invalidating  Written  Instrument. 

§  321.  Matters  Affecting  Validity  ifl  General. 
§  325.  Mistake. 
§  326.  Fraud. 
§  328.  Illegality. 

(C)  Separate  or  Subsequent  Oral  Agreement. 

§  330.  Prior  and  Contemporaneous  Colhteral  Agreements. 
§  331.  In  General. 

§  331  (1)  In  General. 

§  331   (3)  Leases. 

§  331  (5)  Sale  or  Exchange  of  Real  Property  and  Deeds 

§  331  (6)  Sale  of  Personal  Prc^rty. 

§  331  (10)  Contracts  of  Carriage. 

§  332.  Completeness  of  Writing.  ^ 

§  334.  Condition  Precedent  to  OMigation  under  Writing. 

§  335.  Subsequent  Agreements. 

§  335  (1)  In  General. 

§  335  (5)  Extension  of  Time  for  Performance. 

(D)  Construction  or  Application  of  Language  of  Written  Instrum^t. 
§  336.  Grounds  for  Admission  of  Extrinsic  Evidence, 

§  337.  Nature  of  Ambiguity  or  Uncertainty  in  Instrument. 
§  338,  In  General. 

§  338  (3)   Leases. 

§  338  (4)  Contracts  in  General. 

§  338  (8)  Bills  and  Notes. 
§  339,  Patent  Ambiguity. 
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§  340.  Latent  Ambiguity. 

§  342,  Meaning  of  Words,  Phrases,  Signs,  or  Abbreviations. 

§  343.  In  General. 

§  347.  Identification  of  Parties. 

§  347  (i)  In  General. 

§  347  (2)   Personal,   Official,   or   Representative   Capacity. 

§  347  (5)  Mistake  or  Variance  in  Name. 
§  348.  Identification  of  Subject. Matter. 

§  348  (2)  In  Conveyances,  Contracts,  and   Writings  in  Gen- 
eral, 

§  348  (3)  Of  Real  Property  in  General. 

§  348  (4)  Application  of  Description  to  Subject  Matter. 

§  348  {7j^)   Reference  to  Other  Instruments. 
§  349,  Showing  Intent  of  Parties  as  to  Subject  Matter. 

§  349  (1)   In  General. 

§  349  (2)   In  Construction  of  Detds  in  General. 

§  349  (4)   In  Extent  or  Interest  Conveyed. 
XH.  Opinion  ETidence. 

(A)  Conclusions  and  Opinions  of  Witnesses  in  General. 
§  354.  Grounds  for  Admission. 
§  355,  Conclusions  and  Matters  of  Opinion  or  Facts. 

§  355  (1)  In  General. 

§  355  (2)  Opinions  and  Conclusions  in  General. 

§  355   (3)  Facts  in  General. 

§  355  (8)  Knowledge  of  Other  Person. 

§  355  (9)  Motive  and  Intent. 

§  355  (10)  Ability  to  See  or  Hear. 

§  355  (11)  Knowledge  of  Witness. 

§  355   (13)   Bodily  Appearance  or  Condition. 

§  355  (14)   Mental  Condition  or  Capacity. 

§  355  (17)  Due  Care  and  Proper  Conduct. 

§  355   (18)  Nature,  Condition,  and  Relation  of  Objects. 

§  355  (19)  Value. 

§  355  (20)  Quantity,  Space,  or  Distance. 

§  355  (21)  Time. 

§  355  (23)  Cause  and  Effect. 

§  355  (24)  Performance  or  Breach  of  Contract. 

§  355  (25)  Title  and  Ownership. 

§  355   (26)  Possession. 

§  355  (29)   Agency  in  General. 

§  355   (31)   Partnership. 

§  355  (32)   Indebtedness. 

§  355  (33)  Damages. 
§  356.  Matters  Directly  in  Issue. 

§  356  (1)  In  General. 

§  356  (2)   Damages. 
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§  356  (4)  Due  Care  and  Proper  Conduct. 

§  356  (7)   Mental  Condition  or  Capacity. 

§  356  (8)  Nature,  Condition,  and  Relation  of  Objects. 

§  356  (10)  Cause  and  Eflfecl. 
§  357,  Inferences  or  Impressions  from  Collective  Facts. 
§  358.  Special  Knowledge  as  to  Subject  Matter. 

§  358  (1)  In  General 

§  358  (2)   Bodily  Condition. 

§  358  (3)  Mental  Condition  or  Capacity. 

§  358  (6)  Railroading. 

§  358  {111  Nature,  Condition,  and  Relation  of  Objects. 

§  358  (14)  Value  of  Real  Property. 

§  358  (15)  Value  of   Personal  Property. 
§  359.  Subjects  of  Opinion  Evidence  in  General. 
§  362.  Bodily  Appearance  or  Condition. 
§  363.  Mental  Condition  or  Capacity. 
§  370.  Value. 

§  371.  In  General. 

§  373.  Real  Property. 

§  374.  Personal  Property, 

§  376.  Time. 
§  i77.  Rate  of  Speed. 
§  378.  Cause  and  Effect. 
§  379.  Damages. 

§  379;^.  In  General. 

§  381.  Injuries  to  Property. 

§  383,  Determination  of  Question  of  Competency. 
§  384.  Examination  of  Witnesses, 

§  385.  Testimony  in  General. 

§  386.  Facts  Forming  Basis  of  Opinion, 

§  386  (1)  In  General. 

§  386  (3)  Mental  Condition  or  Capacity. 

§  387.  Cross-Examination  and  Re-Examination. 

(B)   Subjects  of  Expert  Testimony. 

§  388.  Matters  of  Opinion  or  Facts. 

§  389.  Matters  Directly  in  Issue. 

§  390,  Matters  of  Common  Knowledge  or  Observation, 

§  391.  Matters    Involving  Scientific  or  Other  Special     Knowle<^e 

in  General. 
§  391 J4.  Bodily  Condition, 

§  394,  Due  Care  and  Proper  Conduct  in  General. 
§  395.  Constmction    and    Repair   of    Structures,    Machinery,    and 

Appliances, 
§  396.  Management   and   Operation   of    Vehicles,    Machinery,    and 
Af^liances. 

§  396  (1)  In  General, 

§  396  (3)  Railroads  in  General. 
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§  398.  Custom  or  Usage. 
§  402.  Cause  and  Effect. 
§  404.  Injuries  to  the  Person. 

§  404  (1)   Cause.      ■ 

§  404  (2)  Effect. 
§  404>^.  Damages. 

(C)  Competency  of  Experts. 

§  405.  Necessity  of  Qualification.     ^ 

§  406.  Knowledge,  Experience,  and  Skill  in  General. 

§  409.  Machinery  and  Mechanical  Devices  and  Appliances 

§  410.  Construction  and  Operation  of  Railroads. 

§  413.  Value. 

§  415.  Cause  and  Effect. 

§  416.  Preliminary  Evidence  as  to  Competency. 

§  417.  Determination  of  Question  of  Competency. 

(D)  Examination  of  Experts. 

§  418.  Mode  of  Examination  in  General. 

§  419.  Questions  and  Answers  Based  on  Personal   Knowledge  of 

Expert. 
§  420.  Questions  and  Answers  Based  on  Testimony  of  Others. 
§  421.  Hypothetical  Questions  and  Answers. 

§  422.  In  General. 

§  423.  Form  and  Sufficiency  of  Questions. 

§  423  (1)  In  General. 

§  423  (IH)   Facts  Which  Must  Be  Included. 

§  423  (3)  Facts  Unsupported  by  Evidence. 

§  A2V/2.  Scope  and  Sufficiency  of  Answers. 

§  424.  Facts  Forming  Basis  of  Opinion. 

§  425.  Cross-Examination  and  Re-Examination. 

§  425  (1)  Cross-Examination  in  General. 

§  425  (2)   Irrelevant,   Collateral,  or  Immaterial   Matters. 

(E)  Comparison  of  Handwriting. 
§  428.  Competency  of  Expert. 

§  429.  Standard  of  Comparison. 
§  429  (1)   In  General. 
§  429  (3)   Papers  in  Evidence  or  Relevant  to  Issues. 

(F)  Effect  of  Opinion  Evidence. 

§  431.  Opinions  of  Witnesses  in  General. 

§  431    (1)   In  General. 

§  431   (2)  Value. 
§  432.  Testimony  of  Experts. 

§  433.  In  General. 

§  434.  Nature  of  Subject. 

§  435.  Knowledge  or  Skill  of  Expert. 

g  Alhyi.  Conflict  with  Other  Evidence. 

,  Evidence  at  former  Trial  or  In  Other  Proceeding. 

§  436.  Grounds  for  Admission  in  General.  r^  i 

D,<5mzeanvC-.OOSle 


1028 


Evidence 


§2 


§  441.  Pteliminary  Evidence. 
§  442.  Mode  of  Proof. 

§  442  (1)   In  General. 

§  442  (3)   Minutes  and  Notesof  Testimony. 

XIV.  Weight  and  Snfflciency. 

§  444}/i.  Circumstantial  Evidence. 

§  445.  Credibility  of  Witnesses  in  General. 

§  448.  Conclusiveness  of  Evidence  on  Party  Introducing  It. 

§  449>'2.  Uncontroverted  Evidence. 

§  450.  Inferences  from  Evidence. 

§  451.  Degree  of  Proof  in  General. 

§  452.  Sufficiency  to  Support  Verdict  or  Finding. 

§  455.  Particular  Facts  or  Issues. 

Cross  References. 
See  the  title  EVIDENCE,  vol.  6,  p.  1.  and  references  there  given. 
In   addition. -see   ante.  CRIMINAL   LAW;    DEPOSITIONS,   and   the  particutar 
titlea. 


I.    JUDICIAL    NOTICE. 
§  S.   Hatten  of  Common  Knowledce  in 
Cen«raL 

Where  defendant  agreed  to  «ell  a 
6x10  hoisting  engine,  but  shipped  an  BxlO 
log  skidder.  the  court  could  not  take  ju- 
dicial notice  that  they  were  practically 
the  same.  Donahoo  Co.  v.  Reliance 
Equipment   Co.    (Ala.).   78    So.   800. 

The  court  judicially  knows  that  in  a 
sawmill  enterprise  much  machinery  is 
used,  that  the  employment  of  laborers  is 
necessary  to  its  operation,  and  that  acci- 
dents are  likely  to  occur.  Jackson  Lum- 
ber Co.  V.  Trammell  (Ala.).  7*  So.  469. 

Escape  of  Gm. — Romano  v.  Birming- 
ham R..  etc.,  Co.,  182  Ala.  33B,  62  So. 
677.  46  L.  R.  A.,  N.  S..  642.  See  the 
title    EVIDENCE.   §2,  vol.  6.  p.  30. 

Setting  Fire  by  Locomotives.— It  is  a 
matter  of  common  knowledge  that  loco- 
motives carry  fire  and  emit  sparks,  es- 
pecially when  a  heavy  load  and  a  steep 
grade  require  an  extraordinary  working 
of  the  steam  exhaust,  and  that  a  strong 
wind  may  carry  such  sparks  to  a  con- 
siderable distance,  and  that  they  may 
readily  set  fire  to  any  dry  and  inflamma- 
ble materials  upon  which  they  happen  to 
fall.      Deason  *.    Alabama,   etc..    R.    Co., 

186    Ala.    100,   65    So.    172. 

Courts  judicially  know  that  fire  will 
escape  from  the  best  equipped  and  most 


prudently  operated  locomotives  in  suffi- 
cient quantities  to  ignite  combustible 
material  along  the  track.  Southern  R. 
Co.  V.  Slade,  192  Ala.  S6S,  6S  So.  B6T. 

It  is  common  knowledge  that  quan- 
tity of  sparks  emitted  by  railroad  loco- 
motive depends  on  force  and  rapidity  of 
exhaust,  which  is  dependent  on  load,  as 
well  as  grade  and  curve  of  track.  Lou- 
isville, etc.,  R.  Co.  V.  Davis  (Ala.),  » 
So.  97T. 

Difference  in  Construction  and  Uaio- 
tensnce  of  Streets  and  Highways.— It  is 
a  matter  of  common  knowledge  that 
public  streets  and  the  sidewalks  adjacent 
thereto,  in  the  larger  municipalities,  are 
generally  materially  different  in  con- 
struction and  very  differently  maintained. 
from  the  public  highways  without  the 
corporate  confines — those  usually  con- 
structed and  maintained  by  the  countj. 
State  V.  Board  (Ala.),  78  So.  964. 

As  to  Charitable  Hospitals.  —  The 
courts  may  take  judicial  notice  of  the 
well-known  fact  that  many  noted  hos- 
pitals were  established  by  endowments, 
were  not  operated  for  prolit,  accept 
charity  patients,  and  come  within  defini- 
tion of  charitable  institutions.  Tucker  r. 
Mobile  Infirmary  Ass'n,  191  Ala.  ST2,  $8 
So.  4.  L.  R.  A.  1915D,  1167. 

That  Handling  and  Tranaportatian  of 
Immense  Quantity  of  Lumber  Expen- 
sive.— Court   of  appeals  judicially  knows 
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by  common  knowledge  that  handling  of 
350,000  feet  of  lumber  is  expensive,  and 
that  chartering  of  vessel  to  transport  so 
much  lumber  is  also  expensive.  Mc- 
Gowin  Lumber,  etc..  Co.  v.  Camp  Lum- 
ber  Co.    (Ala.   App.),  77   So.    433. 

S  i.   Qualftiei  and  Prop«nie>  of  Hatter. 

Com  Meal.— The  courts  judicially 
know  that  corn  meal  is  an  unmixed  meal 
made  from  entire  grains  of  corn, 
that  unbolted  corn  meal  is  simply  meal 
from  which  the  bran  has  not  been  sifted 
or  separated.  Miller  Grain,  etc.,  Co. 
International  Sugar  Feed  No.  3  Co.,  197 
Ala.  100,  73  So.  368. 
§  ft.  Scientific  Pacta  and  Principlea. 

Inaulation  of  Electric  Wires.  —  Coui 
judicially  know  that  even  wires  carrying 
very  high  voltage  may  be  so  insulated 
as  to  at  least  materially  lessen  danger  of 
shock  to  those  who  come  in  contact 
therewith.  Dwight  Mfg.  Co.  v.  Word 
(Ala.),  75   So.  079. 

§  7.  Geographical  Pacta. 

9  7  (S)  Location   of    Cities,   Towna,   and 
ViUagea. 

Courts  will  take  judicial  notice  of  the 
location  of  a  particular  community. 
Jackson  Lumber  Co.  v.  Trammell  (Ala.), 
T4  So.  469. 

Court  of  appeals  judicially  knows  lo- 
cation of  Mobile,  Ala.,  and  of  Carrabelle, 
Fla.  McGowin  Lumber,  etc.,  Co.  v. 
Camp  Lumber  Co.  (Ala.  App.),  77  So. 
433. 

I    7    (3)    Location    and    Boundaries    of 
States,  Counties,  and   Townships. 

The  court  judicially  knows  that  there 
is  but  one  "range  5  west"  in  this  state, 
and  that  that  range  lies  west  of  the 
Huntsville  meridian,  and  that  there  is 
but  one  "township  18"  in  the  state  that 
bisects  "range  5  west,"  and  that  section 
34  in  township  18,  range  5  west,  is  in 
Jefferson  county.  Nichols  f.  Nichols,  192 
Ala.  2CS,  es  So.  186. 

§   7   (4)   Laius,  Stresms,  and   Mountaina, 
and  NaTigsbility  of  Waters. 

Navigability  of  Waters.— The  court 
will  take  judicial  notice  of  the  fact  that 
the  Tennessee  river  in  Alabama  is  nav- 
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igable  and  susceptible  of  being  used  iA 
ordinary  condition  as  a  highway  for 
commerce.     Pappenturg     v.      State,      10 

Ala.    App.   234.    6S    So.   418. 

The  court  of  appeals  will  take  judicial 
notice  that  the  Tallapoosa  river  is  nav- 
igable as  far  as  Tatlassee.  Tallassee 
Falls  Mfg.  Co.  V.  State,  13  Ala.  App.  623, 
68  So.  805,  reversed  on  other  grounds  in 
194  Ala.  554,  69  So.  589. 
§  ».  Statistical  Pacts. 

PopulatioiL — Courts  will  take  judicial 
notice  of  the  population  of  a  particular 
community.  Jackson  Lumber  Co.  v. 
Trammell  (Ala.).  74  So.  469. 
§  10.  Pacts  Rehttng  to  Human  Life, 
Health,  Habits,  and  Acts. 

Offensive  Odora^- The  court  will  not 
take  judicial  notice  that  the  offensive 
odors  emitted  from  a  stable  contained 
ammonia,  and  was  "supposed  to  be  more 
or  less  healthful."  Kyser  v.  HerWler, 
18B  Ala.  656,  65  So.  967. 

Effect  of  Venereal  Disease. — Empire 
Improv.  Co.  V.  Lynch,  181  Ala.  473,  62  So. 
16.  See  the  title  EVIDENCE,  §  10,  vol. 
6,  p.  35. 

Where  a  life  policy  provided  that  it 
should  be  void  if  insured  had  been  at- 
tended by  a  physician  for  any  serious 
disease,  the  court  can  not  take  judicial 
ce  that  the  fact  that  he  had  been 
attended  by  a  physician  for  treatment  of 
syphilis  increased  the  risk  within  Code 
1007.  S  4572.  Metropolitan  Life  Ins.  Co. 
V.  Goodman,  10  Ala.  App.  446,  65  So.  449. 

§  14.  Weights,  Heasures,  and  Values. 

Value  —  Military  Equipment  —  The 
court  will  judicially  notice  that  arms 
and  military  equipment  have  no  general 
market  value  under  ordinary  conditions, 
being  only  valuable  as  military  equip- 
t.  State  V.  Stoddard,  13  Ala.  App. 
5S0,    69    So.    9S0. 

Same— Cotton.— The  court  judicially 
knows  that  cotton  is  a  world  staple,  and 
that  its  price  is  fixed  by  the  daily  mar- 
ket   quotations   furnished    by    the    cotton 

Lchanges,  and  that  cotton  is  bought  and 
sold  at  prices  graduated  according  to  its 
classified  quality  as  fixed  universal 
standards.  Baker  v.  Lehman,  etc.,  Co., 
86  Ala.  403,  65  So.  321. 
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§  16.  Hanacement  and  Conduct  of  Oc- 
cupations. 

9  1«  (1)  In  General. 

Power  of  Partner. — Lichi 
Murphree.  9  Ala.  App,  108,  83  So.  *44. 
See  the  title  EVIDENCE.  §  16  (1).  vol. 
6,  p.  37. 

§  Ifl  (S)   Banks,     Railroads,     and     Tele- 
graphs. 

Courts  will  take  knowledge  of  the 
torn  of  railroads  to  carry  children 
der  one  year  free  when  accompanied  by 
adult  passenger  paying  fare.  Southern 
R.  Co.  V.  Herron,  13  Ala.  App.  41S,  68 
So.   5S1. 

Notice  of  Approach  to  Stadcm.— The 
proper  and  customary  notice  of  approach 
or  arrival  at  a  passenger's  ticketed  sta- 
tion is  a  matter  of  such  common  knowl- 
edge that  proof  of  it  is  not  required  to 
entitle  the  court  and  jury  to  take  cogni- 
zance of  it.  Central,  etc.,  R,  Co.  v. 
Crane.  11  Ala.  App.  849.  65  So.  866. 

Judicial  notice  will  be  taken  of  the 
usual  practice  of  railroad  operators  to 
give  notice  of  a  train's  near  approach 
a  station  for  which  it  has  a  passenger 
by  causing  a  general  am 
be  made  in  the  car  where  the  passenger 
is  or  ought  to  be.  Central,  etc.,  R.  Co. 
V.  Crane,   189  Ala.  538,  66  So.  604. 

Weight  of  Carload  of  Cotton  Seed.— 
Courts  do  not  take  judicial  knowledge 
as  to  the  maximum  and  minimum  weight 
of  a  "carload"  of  cotton  seed.  Thomp- 
son   I'.    Strong    (Ala.),    74    So.    34, 

The  courts  take  judicial  notice  of  the 
(act  that  a  contract  calling  for  sale  of 
three  carloads  of  cotton  seed  carried 
with  it  the  knowledge  of  the  fact  that 
such  a  carload  necessarily  has  a  maxi- 
mum and  minimum  rate.  Thompson  r. 
Strong  (Ala.).  74  So.  34. 

Setting     out    Fire    by    Locomotives.— 
See   ante.  "Matters  of  Common    Knowl- 
edge in  General."  §  3. 
§  IS.  Corporations  and  Associations  and 
Members  Thereof. 

Existence  of  Corporation.— King  Land 
Co.,  V.  Bowen.  7  Ala.  App.  463.  61  So.  32. 
See  the  title  EVIDENCE.  §  18.  vol.  B, 
p.  38. 
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§  IS.  Hatters  Relatin(  to  GovemmeU 
and  Its  Administntian  in  GenenL 

PnUic  Survejrs. — The  supreme  court 
has  judicial  knowledge  that  the  crossing 
of  the  Mobile  &  Ohio  Railroad  and  the 
Southern  Railroad  in  Chilton  county  a 
in  township  21,  and'  not  township  a; 
such  fact  being  disclosed  by  public  sur- 
veys. Foshee  v.  Kay,  187  Ala.  157.  72 
So.  391. 

The  court  of  appeals  will  take  judi- 
cial notice  of  the  contents  of  the  pub- 
lished volumes  of  the  reports  of  the 
United  States  surveyors.  Tallassee  F»lli 
Mfg.  Co.  V.  State,  13  Ala.  App.  683,  68 
So.  806.  reversed  on  other  grounds  in 
194  Ala.  5S4,  60  So.  589. 

S  tl.  Laws  of  the  State. 

8  M-  Municipal  Ordinances. 

Ordinances  Must  Be  Pleaded.— Clay- 
ton V.  Martin,  7  Ala.  App,  190.  60  So. 
963.  cited  in  note  in  Ann.  Cas.  1914C. 
1233.  See  the  title  EVIDENCE,  §  36. 
vol.   6.   p.   43. 

Courts  can  not  take  judicial  notice  of 
municipal  ordinances.  Bivins  t:  Mont- 
gomery,  13   Ala.   App.   641,   69   So.  224. 

Speed     Ordinances,- Adier   v.     Martin. 
179    Ala.    97,   59    So.   507.     See  the  title 
EVIDEN'CE.  S   86,  vol.  6,  p.   44. 
§   S7.  —    Legislative    Proceedings  and 
Journals. 

t  is  matter  of  common  knowledge 
that  Legislature  of  191S  appointed  com- 

ittee    to    sit    during   recess    to    prepare 

id  adopt  bills  for  revision  of  judicial 
system  of  state,  that  committee  reported 
back  number  of  bills,  and  that  many 
re-enacted  into  laws  at  session,  one 
being  Acts  1915.  p.  862  et  seq.  State  r. 
Torbert    (Ala.).    77    So.   37. 

3S.  Existence,  Organization,  and  Tenoi 
of  Courts. 

Existence     and     Organisation. — It     is 

atter  of  common  knowledge  that  at 
date  of  passage  and  approval  of  act  aub- 
;ng  constitutional  amendment  (Feb- 
ruary 28,  1911)  and  time  of  adoption,  of 
amendment    and    of    passage    of    salaries 

t  thereunder.  Jefferson  county  com- 
posed one  district  of  Northwestern  chan- 
cery division  of  state,  and  had  comprised 
separate     district    of    chancery     division 
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since  passage  of  Act  Feb.  18,  1867  (Acts 
1867),  p.  702.  Oaborn  v.  Henry  (Ala.). 
76  So.  119. 

Terms  of  Courta.— Court  of  appeals 
knows  judicially  whether  term  of  circuit 
court  at  which  conviction  was  had  has 
expired,  and  that  such  court  is  open  at 
alt  times  during  term  for  transaction  oi 
all  business  or  judicial  proceedings  of 
any  kind  in  view  of  Acts  1915,  p.  707. 
Stale  V.  Gunter  (Ala.  App.),  77  So.  443. 

3  39.  JudiciMl  Proccedingt  uid  Records. 
§  3S  <1)  In  General. 

Decisions  Conflicting. — The  supreme 
court  judicially  knows  that  the  question 
of  the  duty  of  a  water  supply  company 
to  lay  service  pipes  from  its  matni 
property  of  applicants  for  water 
is  a  question  on  which  the  courts  do 
not  agree.  State  v.  Birmingham  Water 
works  Co.,   185   Ala.    388,  64   So.  S3. 

Own  Records.  —  The  supreme  court 
wilt  judicially  notice  the  contents  of  its 
own  records.  Nashville,  etc..  Railway 
V.  Crosby,  194  Ala.  338,  70  So.  7;  Terrell 
V,  Nelson  (Ala.),  7*  So.  929. 
§  33  (a)  Records  or  Decisions  in  Same 
Case. 
The  supreme  court  can  not  take  judi- 
cial knowledge  of  the  record  in  the  cir- 
cuit court  of  a  suit  not  a  part  of  the  rec- 
ord on  appeal.  Rhodes  v.  Downing,  13 
Ala.  App.  494.  68  So.  788. 

Notice    of   Original    Record. — Bohanan 
V.  Dodd,  7  Ala.  App.  230.  60  So.  85S.    See 
the    title    EVIDENCE.  §   33    (2),  vol.   8, 
p.  48. 
§  33  (3)  Proceeding!  in  Other  Conrts. 

On  appeal  in  suit,  under  Code  1907.  § 
4295.  to  have  mortgage  declared  general 
assignment,  supreme  court  can  not  ju. 
dicially  know  that  bankruptcy  proceed- 
ings alleged  by  respondent's  special  pies 
to  be  pending  are  dismissed,  as  alleged 
in  replication  to  plea.  Anders  Bi 
Latimer  (Ala.).  73  So.  925. 
§  34.  Officers  and  Official  Position  and 
AuthoTit7. 
Secretary  of  Public  Service  Conimis- 
uon. — Although  the  court  may  take  ju- 
dicial notice  that  one  authenticating  cop- 
ies of  Public  Service  Commission  orders 
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is  its  secretary,  where  no  date  is  stated, 
the  court  can  not  judicially  know  that 
the  person  named  was  then  its  secretary. 
Louisville,  etc..  R.  Co.  v.  Boggs  (Ala.). 
74   So.  337. 

Vacancy.— Where  it  appears  that  re- 
lator was  appointed  by  the  governor  to 
office  of  president  of  board  of  revenue 
of  Shelby  county  under  Loc.  Acts  1911. 
p.  154,  for  term  of  four  years  ending 
May  22,  1919,  the  supreme  court  will  ju- 
dicially know  that  there  was  no  vacancy 
in  said  office  on  January  IB,  1917;  at 
which  time  respondent  took  possession 
of  the  office  under  an  election  held  un- 
der a  void  local  act  Longshore  v.  State 
(Ala.).  76  So.  33. 

Expiration  of  Commisiim  of  Notair- 
— Court  judicially  knows  whether  com- 
mission of  notary  who  took  plaintiff's 
affidavit  had  expired.  Birmingham  v. 
Edwards   (Ala.),  77   So,  841. 

That  notary  who  took  plaintiffs  affi> 
davit  wu  de  facto  officer  was  matter  of 
proof,  as  rule  that  courts  take  judicial 
isioned  officers  has  no 
application  to  de  facto  officers.  Birming- 
ham V.  Edwards  (Ala.).  77  So.  841. 
§  3S.  Elections  and  Appointments  to 
Office. 

Notaries.— Courts  take  judicial  notice 
of  appointment  by  chief  executive  of 
notaries.  Birmingham  v.  Edwards 
(Ala,),   77   So.   841. 

§  3Si^.   Administrative  Rules  and  Regu- 
lations. 

Of  State  Live  Stock  Board.— The  court 
will  not  take  judicial  notice  of  rules  and 
regulations  of  the  state  live  stock  board. 
Hill  V.  Cameron,  194  Ala.  376,  69  So. 
636. 


Courts  do  not  take  judicial  notice  of 
such  administitative  regufetions  as  the 
state  live  stock  sanitary  board  is  au- 
thorized to  prescribe,  unless  they  are  of 
such  wide  application  and  established  du- 
ration as  to  have  become  a  part  of  the 
common  knowledge  of  well-informed 
persons  at  least.  Ferguson  v.  Starkey, 
192  Ala.  471,  88  So.  348. 
g  36.  Official  Proceedings  and  Acts. 

The  supreme  court  can  not  judicially 
know  whether  the  consent  of  the  inhab- 
itants of  a  given  township  to  the  sale  or 
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lease  of  school  lands  had  been  ascer- 
tained at  any  time  since  the  admission 
of  the  state  under  any  of  the  various 
statutes  governing  such  leases  or  sales. 
State  V.  Board,  163  Ala.  S54.  03  So.  76. 

Act!  of  Federal  Officen.— Mauldin  v. 
Central,  etc.,  R.  Co.,  ISl  Ala.  991,  61  So. 
947.  See  the  title  EVIDENCE,  §  36. 
vol,   6,  p.  SO. 

Ordera  of  Preaident— Held,  that  court 
will  take  judicial  notice  of  acts  of  the 
Preaident  pursuant  to  acts  and  resolu- 
tions of  Congress  (including  National 
Defense  Act  approved  June  3,  1916),  and 
resolution  of  July  1.  1916,  mustering  mi- 
litia of  state  into  service  of  United  States 
and  ordering  mobiliiation  on  Mexican 
border.  Ex  parte  McMillan  (Ala.  App.), 
7*  So.  3B6. 

II.   PRESUHPTIONS. 
I  U.   Penooal  Sutna  and  Cooditioti  in 


Solvency  of  Dabtor. — A  debtor  is  pre- 
sumed to  be  solvent,  in  the  abience   of 
evidence  to  the  contrary.     Webb  v.  Eu- 
Uw,  9  Ala.  App.   474,  S3  So.   887. 
§   43^.   Health   and   Pfayalcal   Condition. 

At  the  age  of  SO  years  there  is  no  pre- 
lumption   in  our  courts  of  female   inca- 
pacity to  procreate.     Sims  tr.  Birden,  197 
Ala.   690,   73   So.   379,   744. 
§  47.  Continuance  of  Pact  or  Condition. 

Insolvency. — Ay  cock  v.  Ft,  Branch 
Milling  Co.,  182  Ala.  326,  62  So.  S4.  See 
the  title  EVIDENCE,  §  47  (1),  vol.  6, 
p.  53. 

Relationship  of  Landlord  and  Tenant. 
— A  tenant  relying  on  a  contract  to  pur- 
chase must  overcome  the  presumption 
that  the  relationship  of  landlord  and 
tenant  once  shown  is  presumed  to  con- 
tinue. Rhodes  v.  Downing,  13  Ala.  App. 
494,   68    So.   788. 

Continuance  of  Single  State. — Rucker 
z:  Jackson,  IBO  Ala.  109,  60  So.  139.  See 
the  title  EVIDENCE,  8  47  (l),  vol.  6, 
p.  S4. 

Insanity  at  any  particular  time,  if 
shown  to  be  habitual  and  permanent,  is 
presumed  as  a  matter  of  law  to  exist  at 
any  future  time,  and  from  its  existence 
alone  at  a  later  time  there  is  a  presump- 
tion  of  fact   that   it   existed    at   a   given 


ENCE  §S  36-52 

prior  time.     Melvin  v.   Murphy,  184  Ala. 
188,  63  So.  546. 

Continuance  of  Hnnidpal  Ordinance. 
— Where  a  municipal  ordinance  intro- 
duced in  evidence  purported  to  hare 
gone  into  effect  in  1906,  it  would  be  pre- 
sumed to  continue  in  effect  Hill  v. 
Coodon,  14  Ala.  App.  333,  70  So.  208. 
§  SO.  MaUing,  and  DeUveir  of  Hail  Hat- 
ter. 

Letters  properly  addressed  and  duly 
mailed  were  presumably  received.  Hart- 
ford Fire  Ins.  Co.  v.  Ollinger,  etc,  Dry 
Dock  Co.   (Ala.  App.).  77  So.  4S2. 

Poatage  Prepaid. — ^There  is  a  presump- 
tion that  a  letter,  mailed  with  postage 
prepaid,  is  duly  received  by  the  ad- 
dressee, though  that  presumption  may 
be  rebutted.  Holmes  v.  Bloch,  196  Ala. 
322.  71  So.  670. 

Reglatered  Hail. — There  is  a  presump- 
tion of  law  that  postal  authorities  deliv- 
ered registered  mail  and  that  the  per- 
son who  signed  the  receipt  had  author- 
ity. Hence  the  return  postal  registry 
receipt  is  admissible  in  evidence.  Far- 
mers' Mut.  Ins.  Ass'n  v.  Tankersley.  13 
Ala.  App.  524,  69  So.  410,  cited  in  notes 
in  Ann.  Cas.  191TE,  10S9,  1063. 

Hailing  in  Street  Hail  Box.— A  letter 
which  was  mailed  by  dropping  in  a  street 
mail  box  >«  admissible  under  the  same 
presumption  of  delivery  as  though  it 
were  deposited  in  the  post  office.  Corry 
r.  Sylvia  y  Cia.  1B2  Ala.  550.  68  So.  BSt. 

Application  of  Presumption  to  Depon- 
tiona — Uodificadon  of  General  Role.— 
Cleghorn  v.  State.  8  Ala.  App.  272,  61 
So.  329,  cited  in  notes  tn  Ann.  Cas.  1917E, 
1081;  49  L.  R.  A..  N.  S.,  468.  See  the 
title  EVIDENCE,  §  50,  vol.  6,  p.  56. 
§  00^.  Sending  and  Deliveir  of  Tele- 
grams and  Other  Heaaagea. 

Delivery  of  a  properly  addressed  mes- 
sage to  a  telegraph  company  for  trans- 
mission raises  a  presumption  that  it  wis 
received  in  due  course  by  the  addressee. 
Corry  v.  Sylvia  y  Cia,  192  Ala.  SSO,  68 
So.  891. 

§  SI.  Evidence  Withheld  or  Falsified. 
§  fiS. In  General. 

Where  one  party  seeks  to  prove  a 
transfer  of  land  to  his  s 
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sumption  of  fraud  arises  from  failure  to 
produce  or  require  the  production  of  tKe 
origioal'  transfer  where  it  was  presump- 
tively in  the  possession  o(  the  other 
party.  Tumlin  v.  Tumlin,  195  Ala.  457. 
70  So.  254. 

Where  a  party  could  have  prevailed 
by  showing  that  a  letter  was  written  at 
a  certain  time  other  than  the  date 
thereof,  and  failed  or  neglected  to  do 
so,  having  the  means  and  oppbrtunity, 
it  will  be  presumed  that  the  letter  was 
not  written  at  such  certain  time.  Mobile 
Towing,  etc.,  Co.  *.  First  Nat.  Bank 
(Ala.),  78  So.  797. 
§  H.  Failure  to  Call  Witneaa. 

Where  plaintiff's  absent  witness  was 
as  accessible  to  the  defendant  as  to  the 
plaintiff,  and  it  did  not  appear  that  he 
knew  of  any  material  fact  not  testified 
to  by  the  plaintiff,  or  that  his  testimony 
would  not  have  been  merely  cumulative, 
no  prejudicial  inference  could  be  drawn 
from  plaintiff's  failure  to  produce  such 
witness.  Central,  etc.,  R.  Co.  v.  Sanders, 
9  Ala.  App.  632,  64  So.   190. 

§   SO.  Suppression   or   Spoliation   of 

Evidence. 

Destruction  of  Oocumentaiy  Evidence. 
— Against  a  party  who  has  purposely  and 
wrongfully  destroyed  documentary  evi- 
dence that  the  spoliator  knows  is  perti- 
nent and  material  to  the  interest  of  his 
opponent,  whether  an  action  is  then 
pending  or  not,  a  rebuttable  presump- 
tion arises  unfavorable  to  the  spoliator. 
McCleery  v.  McCleery  (Ala.),  75  So.  316. 

In  statutory  ejectment,  plaintiff's  evi- 
dence tending  to  show  that  the  convey- 
ance sustaining  his  action  was  in  form  a 
deed,  bearing  certain  signatures,  that  it 
was  a  deed,  and  had  been  deliverd  to 
him,  and  that  he  was  named  as  grantee 
therein,  etc.,  with  evidence  that  defend- 
ant had  purposely  destroyed  such  instru- 
ment, made  a  prima  facie  case.  Mc- 
Cleery V.  McCleery  (Ala,),  75  So.  316. 

The  measure  and  quality  of  evidence 
descriptive  of  inuniment  necessary  to 
afford  basis  for  the  presumption  against 
the  spoliator  are  that  there  should  be 
presented,  by  him  whose  right  or  inter- 
est is  supposed  to  be  prejudiced  by  the 
destruction    of    the    instrument,   evidence 


of  a  general  character,  reasonably  cal- 
culated to  invite  the  conclusion  that  an 
instrument  of  the  type  in  question  ex- 
isted, and  that  it  was  purposely  destroyed 
or  caused  to  be  destroyed  by  the  alleged 
spoliator,  and  strict  proof  of  the  con- 
tents of  such  an  instrument,  so  de- 
stroyed, is  not  reqnired,  for  if  a  higher 
degree  of  proof  were  to  be  exacted,  the 
rule  of  the  maxim  would  be  without 
practical  service.  McCleery  v.  McCleery 
(Ala.),  75  So.  316. 

Presumption  Not*  Rebuttable  by  Sec- 
ondair  Evidence. — The  intentional  de- 
struction of  a  letter  creates  a  presump- 
tion that  its  contents  were  detrimental, 
which  can  not  be  rebutted  by  secondary 
evidence.  •  Russell  v.  Bush,  196  Ala.  309, 
71  So.  397. 
§  se.  Lawa  of  Other  States. 

Common  Law  Pmimved  to   PrevaiL — 
Corinth  Bank,  etc,  Co.  v.  King,  182  Ala. 
403,    62    So.    704.     See    the    title    EVI- 
DENCE, §  56  (2).  vol.  6,  p.  60. 
§  iB.  Judicial  Proceedings. 

When  the  judgment  of  an  inferior 
court  shows  the  facts  necessary  to  ju- 
risdiction, the  same  presumptions  are  in- 
dulged  in  favor  of  the  regularity  of  its 
proceedings  as  are  extended  to  the  su- 
perior courts,  and  the  record  can  be  im- 
peached only  in  like  cases  and  to  the 
same  extent.  Kenedy  v.  Miller  Mill  Co. 
(Ala.  App.),  75  So.  191. 

Acts  of  Probate  Court^Milbra  v. 
Sloss-Sheffield  Steel,  etc.,  Co.,  162  Ala. 
622,  62  So.  176.  See  the  title  EVI- 
DENCE, S  S8.  vol.  6.  p.  62. 

Good  Faith  of  CounseL — In  the  ab- 
sence of  tangible  indication  to  the  con- 
trary, good  faith  of  counsel  will  be  pre- 
sumed. Beatty  v.  Palmer,  198  Ala.  67, 
71   So.  422. 

Time  of  Signing  Hinutea.  —  Under 
Code  1907,  §  5733,  providing  that  minutes 
of  court  must  be  read  each  morning  and 
on  adjournment  signed  by  judge,  court 
is  presumed  to  have  signed  minutes  of 
term  at  which  case  was  tried  upon  ad- 
journment. Prudential  Casualty  Co.  v. 
Kerr.  14  Ala.  App.  539,  71  So.  979. 

Time  of  Haking  Orders.— Where  or- 
ders made  by  probate  judge  in  municipal 
incorporation  proceedings  are  not  dated, 
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it  is  assumed  they  were  made  at  proper 
time,  in  absence  of  contrary  showing. 
Foahee  v.  Kay,  197  Ala.  157,  72  So.  391. 
§  S9.  OEBcial  Proceedings  ind  Acts. 

Depositions  of  officiala  of  court  of  an- 
other state  as  to  their  official  assignment 
of  judgment  to  complainant,  held  when 
usual  presumption  as  to  regularity  of  of- 
ficial acts  is  applied,  sufficient  to  estab- 
lish complainant's  title  to  such  judgment 
in  a  suit  to  set  aside  fraudulent  convey- 
ance of  land  brought  by  complainant  oi 
judgment  creditor.  Murphy  v.  Pipkin, 
191  Ala.  Ill,  67  So.  675. 

Pajrmetit  of  Illesal  Warrmnt*.— Alston 
V.   Dunn,  176  Ala.  421,  58  So.  300. 
the  title    EVIDENCE,  §  59    a),  vol. 
p.  62. 

County  CommisBionen.— It  will  be 
presumed  that  the  court  of  county  c 
misaioncrs  proceeded  regularly  in 
matters  pertaining  to  establishment  of 
putflic  roads.  Hicks  v.  State  (Ala.  App.), 
73  So.  636. 

Official  Duty  of  Governor.— Presump- 
tion will  be  indulged,  in  absence  of  coun- 
tervailing evidence,  that  matter  of  offi- 
cial duty  was  performed  by  governor. 
Pool  V.  State  (Ala.  App.),  78  So.  407. 

Judge  of  Probate.— Since  Gen.  Acts 
1915,  p.  342.  g  14.  authorized  judge  of 
probate  to  publish  poll  list  in  only  one 
paper,  the  presumption  is  that  a  judge 
did  not  authorize  two  papers  to  publish 
such  list.  Deal  v.  Houstoii  County 
(Ala.).  78  So.  809. 

A  sheriff  will  be  presumed  to  have  ex- 
ercised due  diligence  in  the  execution  of 
a  writ  of  seizure.  Newcomb  Bros.  Wall 
Paper  Co.  v.  Wiggins  (Ala.).  78  So.  905. 

In  an  action  against  a  sheriff  for  fail- 
ure to  levy  execution,  the  burden  of 
proving  negligence  and  damages  result- 
ing therefrom  is  upon  the  plaintiff,  the 
presumption  being  that  the  sheriff  per- 
formed his  official  duty.  Newcomb  Bros. 
Wall  Paper  Co.  v.  Wiggins  (Ala,),  78 
So.  90S. 

§  eo.  Particular  Pacts. 

Railroad  Uriff  schedtdes  posted  in  their 
offices  will  be  presumed  to  be  identical 
with  those  filed  with  the  Interstate  Com- 
merce Commission,  in  the  absence  of 
any    ground     for     suspicion.     Priebe    v. 
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Southern  R.  Co.,  189  Ala.  427.  66  So.  37J. 
Adnunistrator's  Discharge  and  Settte- 
ment, — The  lapse  of  35  years  raises  a 
conclusive  presumption  of  an  adnunis- 
trator's discharge  and  settlement,  so  that 
he  can  not  maintain  ejectment  Cor  the 
land  of  his  intestate.  Randolph  i'.  Hnb- 
bert,  190  Ala.  610.  67  So.  416. 

III.  BURDEN  OP  PROOF. 

§  Slf^.  Nature  and  Scope  in  GenenL 

"Burden  of  proof"  means  the  duty  lo 
establish  the  truth  of  a  given  proposi- 
tion by  that  quantum  of  evidence  which 
the  law  demands,  and  also  the  duty  of 
producing  evidence  at  any  stage  of  the 
trial  to  make  or  meet  a  prima  facie  case. 
Davis  V.  Florey  (Ala.  App.).  77  So.  413. 
I  61.  Party  Asserting  or  DenyinB  Entt- 
ence  of  Facts. 
Averments  in  Complaint  —  Plaintifi 
rhas  the  burden  of  proving  the  averraents 
of  his  complaint.  Sherrill  v.  Merchants', 
etc.,  Sav.  Bank,  195  Ala,  17S,  70  So.  723. 

Where  plaintiff  replies  to  a  special  plea 
in  confession  and  avoidance  by  a  special 
replication  in  confession  and  avoidance, 
without  denying  the  plea,  defendant  need 
not  prove  it;  but  if  plaintiff  takes  issue 
on  the  plea  by  general  replication,  and 
replies  by  special  replication  in  confes- 
sion and  avoidance,  defendant  must 
prove   the  plea.     Miller  v.  Johnson,  189 

Ala.    354.   86    So.   486. 

Where  plaintiff  replied  to  a  special 
plea  in  confession  and  avoidance  by  * 
general  replication  and  a  special  replica- 
tion of  waiver  in  confession  and  avoid- 
ance, the  burden  of  proving  the  plea 
remained  with  defendant,  Ray  v.  Fidel- 
ity-Phenix  Fire  Ins.  Co.,  187  -Ala.  91,  6S 
So,   536. 

Plaintiff  Filing  Special  Replication.— 
Where  plaintiff  did  not  take  issue  on  the 
pleas  by  special  replication,  but  filed  a 
special  replication  in  confession  and 
avoidance,  the  special  pleas  stand  con- 
fessed, and  the  only  issue  was  that  raised 
by  the  special  replication,  the  burden  of 
proving  which  was  on  plaintiff.  Miller 
V.  Johnson,  189  Ala.  354,  66  So.  486. 
§  63.  Proof  of  Negative. 

Negative  averments   in  pleadings  need 

it   be  proven    in  prosecutions   for  pen- 
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allies  provided  by  statute  or  when  the  al- 
legation involves  a  charge  of  fraud,  a 
breach  of  ofKcial  duty,  or  a  violation  of 
trust,  but  other  negative  averments 
upon  which  a  claim  or  defense  depends 
must  be  established  by  the  one  alleging 
them.  Western  Union  Tel.  Co.  iv  Bra- 
zier. 10  Ala.  App.  308,  65  So.  9S. 
3  83!^.  Pact!  within  Knowledge  of  Ad> 
verse   Party, 

As  a  general  rule,  when  the  subject 
matter  of  a  negative  averment  lies  en- 
tirely or  peculiarly  within  the  knowledge 
of  the  adverse  party,  the  burden  of  prov- 
ing the  affirmative  rests  on  the  adverse 
party.  Western  Union  Tel.  Co.  v.  Bra- 
zier, 10  Ala.  App.  30e,  63  So.  95. 
§  M.  Extent  of  Burden  in  GeneraL 

A  presumption  which  establishes  an 
element  of  a  case  imposes  upon  the  other 
party  the  burden  of  proof  on  the  point, 
especially  where  it  supports  an  allega- 
tion of  pleading.     Starks  -v.  Comer.    190 

Ala.    245,    67    So.    440. 

Evidence  merely  lending  to  prove  an 
issue,  which  falls  short  of  reasonably  sat- 
isfying the  jury  thereon,  does  not  shift 
the  burden  of  proof,  since  the  court  has 
no  right  to  assume  the  jury's  belief  of 
the  testimony,  even  though  it  is  uncon- 
tradicted. Western  Union  Tel.  Co.  v. 
Brazier,  10  Ala.  App.  308,  65  So.  95. 
§  85.  Hattera  of  Defense  and  RebutUl. 

It  is  a  rule  of  evidence  and  pleading 
that  the  burden  of  proof  is  on  the  de- 
fendant as  to  special  pleas  or  defenses. 
Forbes  t:   Plummer    (Ala.).  73   So.   451. 

Where  defendant  did  not  controvert 
plaintiff's  claim,  but  sought  to  set  off 
against  it  the  demand  asserted  by  him  in 
a  suit  against  plaintiff,  tried  with  tlje  suit 
against  defendant,  the  burden  was  on  de- 
fendant to  prove  his  counterclaim. 
Rcid  V.  McElderry,  10  Ala.  App.  472,  65 
So.  421. 
IV.  RELEVANCY,  MATERIALITY, 
AND  COMPETENCY  IN  GEN- 
ERAL. 

(A)    FACTS    IN    ISSUE   AND    RELE- 
VANT TO   ISSUES. 
§   87.  Relevancy  in  GeneraL 

That  testimony  may  be   insttfficient  to 


nutain  issues  presented  by  the  pleadings 
does  not  render  it  inadmissible  where  it 
tends  to  prove  such  issues.  Farmers' 
Mut.  Ins.  Ass'n  v.  Stewart,  192  Ala.  23, 
6S  So,  254. 

The  relevancy  of  evidence  is  tested  by 
its  tendency  to  prove  the  issue,  and  it  is 
not  necessary  that  evidence  offered 
should  be  sufficient  to  prove  the  fact  al- 
leged. Atlanta,  etc.,  R.  Co.  v.  Fowler, 
193  Ala.  373,  68  So.  283. 
§  Vli4.  Circumstantial  Evidence  of  Facts 
in  Issue, 

The  death  or  injury  of  an  animal 
caused  by  a  railroad  train  may  be  shown 
by  circumstantial  evidence,  as  any 
other  evidential  fact  may  be  shown. 
Louisville,  etc.,  R.  Co.  v.  Hayward 
(Ala.),   75   So.    23. 

§  «*.  Identity  of  Persons  and  Things. 

There  being  a  dispute  in  action  for  inr 
jury  to  a  house  from  blasts  in  railroad 
construction,  as  to  which  of  two 
construction  companies  was  intrusted 
with  the  work,  evidence  of  the  financial 
ability  of  one  is  admissible.  Louisville, 
etc.,  R.  Co.  V.  Lynne  (Ala.).  75  So.  14. 

Oral   Evidence  to  Show  Real   Party 

Milbra  V.  Sloss-Sheffield  Steel,  etc.,  Co., 
182  Ala.  632.  82  So.  176.  See  the  title 
EVIDENCE,  g  89,  vol.  8,   p.  72. 

§  70.   Personal   Sutus   and   Condition. 

In  action  for  wrongful  death,  testi- 
mony of  witness  in  deposition  that  he 
was  a  Confederate  veteran  was  properly 
excluded  as  irrelevant  and  immaterial. 
Karpeles  v.  City  Ice  Delivery  Co.  (Ala.), 
73    So.    642. 

§  73.  Character  or  R^mtation. 

In  an  action  for  libel,  evidence  as  to 
character  of  affiant  executing  libelous 
anidavit  published  by  defendants  held  in- 
admissible, in  absence  of  proof  that  de- 
fendants were  acquainted  with  his  char- 
acter at  the  time  of  the  publication. 
Starks  v.  Commer.  190  Ala.  245.  87  So.  440. 

§  7S.  Motive  and  Intent. 

Intentions  on  Cross- Bxamiaations,  — 
Davis  V.  Clausen,  7  Ala.  App.  381,  62  So. 
367.  See  the  title  EVIDENCE.  §  75,  vol. 
6.   p.   74. 
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I  77.  SUtemmti  and  Condnct  of  Partiea. 

SUIements.— In  action  for  assault  and 
baftery,  testimony  of  what  defendant 
said  to  a  third  party,  after  the  assault  on 
plaintiff,  and  after  plaintiff  had  left  the 
place  where  the  difficulty  occurred,  was 
inadmissible,  being  without  value  in  de- 
termining the  relative  rights  of  the  par- 
ties. Greenwood  Cafe  v.  Walsh  ( Ala. 
App.),  74  So.  82. 

9  M.  Valne  or  Market  Price  of  ProperQF. 
§  80  <1)  In  GenenO. 

Evidence  as  to  the  average  market 
value  of  garden  corn  during  the  season 
held  admissible  as  a  basis  for  estimating 
damages  to  an  owner's  land.  Interna- 
tional Agr.  Corp.  v.  Abercrombie,  148 
Ala.  SO,  68  So.  873. 

The  amount  of  buarance  on  burned 
property  is  not  admissible  to  establish 
value  of  the  property.  Alabama,  etc.,  R. 
Co.  V.  Loveman  Compress  Co.,  19B  Ala. 
083,    72    So.   m. 

Corporate  Stock. — In  action  on  'bond 
for  injunction  restraining  sale  or  voting 
of  stock,  where  plaintiff  testified  he  was 
owner  of  B17  shares  when  the  injunction 
was  issued,  and  that  the  reasonable 
miirket  value  was  $229  per  share,  he  wa^ 
properly  permitted  to  testify  that  aft:r 
the  issuance  of  the  injunction  the  value 
of  the  stock  was  decreased,  and  that  at 
the  time  of  the  dissolution  of  the  in- 
junction the  market  value  was  $35  per 
share.  National  Surety  Co.  v.  Citizens' 
Light,  etc..  Co.  (Ala.),  78  So.  834. 
§  SO  <S>  Time  and  Place  of  Valuation. 

It  is  competent  to  prove  the  value  of 
property  at  a  certain  time  by  showing 
its  value  at  a  prior  and  subseqitent  time 
in  the  same  market,  within  reasonable 
limits.  Jones  v.  White,  189  Ala.  622,  66 
So.  609. 

In  an  action  for  a  private  nuisance, 
evidence  as  to  what  plaintiff  paid  for  his 
land  several  years  before  the  alleged  in- 
jury is  not  admissible  to  show  the 
market  value  of  the  land.  Pratt  Consol. 
Coal  Co.  V.  Morton,  14  Ala.  -\pp.  1B4,  63 
So.   lOlS. 

Evidence  of  the  value  of  property, 
wrongfully  destroyed,  at  other  times  and 
places,  is  admissible  as  showing  its  value 
at  the  time  and  place  in  question.     West- 
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192    Ala.    430,   68 


ern    Railway    v. 

So.  278. 

§  BO  (9)  Tax  Aai 

The  value  placed  on  land  in  its  assess- 
ment for  taxation  is  not  admissible  to 
show  its  value,  unless  the  owner  partici- 
pated in  fixing  the  assessed  value.  Pratt 
Consol.  Coal  Co.  V.  Morton,  14  Ala.  App. 
194,  68  So.  1015. 
§   ao   (11)   Animals. 

On  an  issue  as  to  the  value  of  tnule) 
sold  by  defendants  to  a  negro,  the  ques- 
tion as  to  whether  one  of  defendants,  in 
fixing  the  price,  considered  that  they 
were  sold  to  a  negro  on  time  was  ob- 
jectionable as  calling  for  an  uncom- 
municated  motive  of  the  witness.  Jones 
f.  White,  18S  Ala.  032,  64  So.  605. 

S  II-  Pacta  Relevant  Ut  Particular  Is- 
anea. 

Evidence  Held  Admiaaible.— On  ques- 
tion whether  seller  knew  that  goodl 
were  ordered  for  another,  letter  giving 
notice  that  goods  ordered  were  for  an- 
other is  admissible.  Oil-Weil  Supply 
Co,  V.  West  Huntsville  Cotton  Mills  Co. 
(Ala.).  73  So.  899. 

In  ejectment,  wherein  the  age  of  plain- 
tifTs  father  was  material,  fixing  of  date 
of  father's  marriage  and  date  of  his  fa- 
ther's death  was  admissifile  in  connec- 
tion with  statements  made  by  the  fa- 
ther to  his  wife  as  to  his  age  at  such 
events.  Landers  v.  Hayes,  196  Ala.  533. 
73  So.  106. 

Evidence  Held  InadmiaaiMe-— In  an  ac- 
tion by  a  wife  for  injuries,  testimony  of 
the  husband  that  the  wife  was  of  "no 
earthly  account  to  me  like  she  used  to 
be."  and  that  he  had  to  help  her  wash 
and  cook,  which  he  had  never  had  to  do 
before",  was  incompetent,  not  being 
within  the  issues.  Alabama,  etc..  Rail- 
way :■.  Foley,  199  Ala.  391,  70  So.  7M. 

Where  the  grantor's  wife  claimed  thai 
his  deed  was  not  delivered  within  his 
lifetime,  and  this  claim  constituted  the 
only  issue,  testimony  regarding  what 
family  the  grantor  and  his  wife  had  is 
irrelevant.     Love  v.  Lee  (Ala.),  79  So.  ti. 

Where  a  buyer  of  cotton  claimed  that, 
when  weighed  by  his  consignee,  it  was 
much  less  in  amount  than  the  weights 
furnished   by  plaintiff,  evidence    that  the 
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buyer  owned  stock  in  the  warehouse 
compaw  where  plaintiff  weighed  the 
cotton  related  to  a  collateral  fact  and 
was  improperly  received.  Hooper  v. 
Herring,  14  Ala.  App.  4S5,  70  So.  308. 
§  B3.  Matters  Explanatory  of  Facts  in 
Evidence  or  of  Inferences  There- 
from. 
Where  witness  for  plaintifE,  testifying 
as  to  dynamite  in  defendant's  building, 
stated  that  he  had  gone  there  to  buy  ce- 
ment, it  was  proper  for  defendant  to  tes- 
tify as  to  when  plaintiffs  witness  was 
there  and  when  he  had  sold  him  ce- 
ment. Hamilton  v.  Cranford  Mercantile 
Co.    (Ala.),   78    So.    401. 

Question  asked  a  passenger,  testifying 
to     the     conductor's     statement     as     to 
whether   the    conductor  was  speaking  to 
her,      held     explanatory      of     testimony 
given.      Seaboard,    etc.,    R.    Co.   v.    Mob- 
ley,    194   Ala.   an,    69    So.   ftU. 
§  S4.  Evidence    Irrelevant    noleu    Pre- 
ceded   or    Followed    by    Odier    Evi- 
dence. 
Defective   Condition   of  Motor.— Owen 
V.  Alabama,  etc.,  R.  Co.,  181  Ala.  852.  61 
So.   934.      See  the    title    EVIDENCE,    % 
84,    vol.    S,    pp.    B4,    85. 
(B)  RES  GESTAE. 
}  SB.  Natnre  of  Doctrine  in  General. 

Difficult  to  Defin»— Spontaneous  Ex- 
preeaion  Contemporaneous  with  Main 
Fact. — Bessierre  v.  Alabama  City,  etc.,  R, 
Co.,  179  Ala.  317.  flO  So.  82.  See  the  ti- 
tle EVIDENCE,  I  85,  vol.  6.  pp.  86,  87. 
§  B6.  Pacts  Forming  Part  of  Same 
Tnuisection. 
Evidence  that  street  ^ar  just  before 
striking  traffic  officer  passed  so  close  la 
another  officer  that  it  touched  his  arm, 
held  a  part  of  the  res  gestae.  Mobile 
Light,  etc.,  R.  Co.  v.  Burch,  12  Ala. 
App.  421,  68  So.  509. 

Writing  Forming  Part  of  Transaction. 
— In  seller's  action  on  defendant  deal- 
er's guaranty  of  payment  indorsed  on 
purchase-price  notes,  contract  between 
the  parties,  under  which  seller  delivered 
property  covered  by  notes,  held  admissi- 
ble as  part  of  transaction.  Clark  v. 
International  Harvester  Co.  (Ala.),  77 
So.  692. 


ST.  Acts  and  Statements  Accompany- 
ing or  Connected  with  Transaction 
or  Event 

g  88.  In  .-eneraL 

§  88  (1)  In  GeneraL 

I  acts  done  or  words  spoken  pend- 
ing the  doing  of  a  particular  act,  and 
which  tend  in  any  way  to  illustrate  or 
give  character  to  the  act,  are  receivable 
in  evidence  as  part  of  the  res  gestae. 
Ward  V.  Lane,  189  Ala.  340,  66  So.  499. 

To  be  admissible  as  res  gests,  a  con- 
temporaneous declaration  must  directly 
relate  to,  and  to  some  extent  illustrate 
and  explain,  the  occurrence,  and  must 
be  the  apparently  spontaneous  result  of 
the  occurrence  operating  on  the  percep- 
tive senses  of  the  speaker.  Illinois 
Cent.  R.  Co.  v.  Lowery,  184  Ala.  443,  63 
So.  952,  49  L.  R.  A.,  N.  S.,  1149. 

Evidence  Held  Admissible. — In  deti- 
nue for  a  mule  taken  by  defendant,  evi- 
dence that  defendant,  after  seizing  the 
animal,  mounted  her  and  rode  her  off 
on  a  run,  held  admissible  as  part  of  the 
res  gestae  of  the  taking.  McCoy  v. 
Prince.  11  Ala.  App.  388,  66  So.  980. 

In  an  action  for  compelling  plaintiff  to 
alight  short  of  his  destination,  evidence 
of  another  passenger  that  the  conduc- 
tor directed  all  to  get  off  at  the  inter- 
vening point  where  plaintiff  claimed  he 
was  required  to  alight  was  admissible 
as  res  gestx.  Louisville,  etc.,  R.  Co.  v. 
Grimes,    184    Ala.    413,    Q3>  So.   554. 

Where  plaintiff  introduced  a  chain 
bearer  to  discredit  the  survey  of  a  dis- 
puted boundary  line  made  by  B.,  and 
proved  part  of  the  details  of  the  sur- 
vey, defendant  was  entitled  to  prove  by 
the  witness  that  B.  consulted  the  papers 
which  he  had  with  him  while  making  the 
survey  as  res  gestae.  Ward  v.  Lane, 
189   Ala.   340,   66   So.   499. 

Testimony  of  defendant's  manager  as 
to  what  he  had  said  to  the  messenger 
boy,  and  what  the  boy  had  said  to  him, 
while  engaged  in  and  about  the  delivery 
of  the  telegram,  or  the  ascertainment  of 
the  addressee's  whereabouts,  held  admis- 
sible as  part  of  the  res  gestae.  Ex  parte 
Western  Union  Tel.  Co.,  1S5  Ala.  359, 
70  So.  633,  reversing  judgment  Western 
Union  Tel.  Co.  t'.  Baker.  14  Ala.  App.  208, 
69  So.  246. 
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S  86  (S)  By  Agent!  or  Employee. 

In  action  against  telegraph  rompany 
for  personal  injuries  by  being  run 
by  its  messenger  boy  on  a  bicycle, 
(usal  of  messenger  at  the  time  of  th( 
cident  to  jive  his  name  on  request  and 
his  statement  that  he  was  delivering 
message,  held  admissible  as  a  part  of  the 
•'res  gesta."  PosUl  Telegraph -Cable 
Co.  V.  Minderhout,  14  Ala.  App.  398,  71 
So.  89,  certiorari  denied  in  195  Ala.  420, 
71  So.  91. 
§  88   (4)  Motive  and  Inteat  in  General. 

On  trial  for  wrongfully  ejecting  pas- 
senger, without  giving  him  opportunity 
to  find  misplaced  ticket,  statement  of 
third  person  that  plaintiff  had  a  ticket, 
and  request  to  conductor  not  to  put 
plaintiff  off,  held  admissible  as  part  of 
the  res  gestae,  and  as  beirinf;  on  the 
conductor's  conduct  and  motives.  Louis- 
ville, etc.,  R.  Co.  V.  Mason,  10  Ala.  App. 
383,   64    So.    154. 

§  SS   (6)    Ownenhip    or    PosscMion    of 
Property. 

While,  on  a  trial  of  the   right  of  prop- 
erty, declarations    by  defendant  in    exe- 
cution in  the  absence  of  claimant  are  in- 
admissible,    declarations    of      persons 
possession,  claiming  or  disclaiming  o\ 
ership  of  the  property,  are  competent 
res    gestae.       Craddock    v.     Walden,    1B4 
Ala.  SS,  «3  So.  534. 

Declarations  made  by  defendant  in 
ecution  to  a  constable,  on  their  way  to 
a  stable  where  a  mule  levied  on  was 
cated,  that  H.,  the  owner  of  the  stable, 
had  a  claim  on  the  mule  held  inadmissi- 
ble as  res   gestK.     Craddock  v.  Walden, 

184    Ala.    5»,    63    So.    534. 

In  trials  of  the  title  to  realty,  a  party 
may  prove  the  claim  or  disclaimer  of  a 
party  in  possession  to  show  the  intent 
with  which  possession  is  held;  such  dec- 
larations being  admissible  as  of  the  res 
gestx  and  explanatory  of  the  actual  pos- 
session otherwise  proved.  Dent  t:  Sto- 
vali    (Ala.),    75    So.    941. 

Where  it  was  claimed  that  a  horse  in 
the  possession  of  defendant  belonged  to 
the  estate  of  deceased,  the  seller  of  the 
animal  may  testify  that  when  he  sold  it 
he  informed  defendant  that  he  would  not 


sell  to  deceased.      Warten  i^.  Black,  195 

Ala.  93,  70  So.  758.  . 

§  88  (S)   Sale  or  Conveyance. 

Statements  of  the  sellers,  pending  ne- 
gotiations of  a  sale  of  a  horse,  as  lo  its 
qualities  and  where  they  got  it,  being 
res  gestx,  is  admissible  in  an  action  for 
breach  of  warranty.  Brown  &  Co.  c. 
Matthews,  14  Ala.  .App.  438,  TO  So.  MT. 
§  88  (IS)  Personal  Injuries. 

In  passenger's  action  for  personal  in- 
jury from  falling  over  a  suit  case,  fall 
length  upon  the  floor  of  a  car,  claiming 
special  damages  for  mortification,  evi- 
dence that  when  plaintjfi  fell  the  other 
passengers  were  much  amused  held  ad- 
missible as  part  of  the  res  gestx.  Ala- 
bama, etc.,  R.  Co.  V.  Johnson,  14  .Ala. 
App.  558,  71  So.  620. 

5  ».  Before  Tranaaction  or  Event 

Where  decedent  was  killed  at  a  sta- 
tion whence  he  went  to  take  a  train,  his 
declarations  before  setting  out  on  his 
journey  as  to  where  he  was  going,  and 
how.  were  admissible  as  res  geslse. 
Central,  etc.,  R.  Co.  v.  Bell,  187  Ala.  541. 
85  So.  835,  cited  in  note  in  L.  R.  A.  1915D, 
SOS. 

That  a  married  woman  in  the  absence 
of  the  mortgagee  re-fused  to  sign  a  mort- 
gage,   stating   to   justice    that    it   was   for 
the   debt  of  the  husband,  held  not  part 
of  the  res  gestK  of  the  execution  and  ac- 
knowledgment  of   the    mortgage   the   fol- 
lowing day,    and    hence  inadmissible    as 
against  the    mortgagee.     Bley    v.  Lewis, 
188  Ala.   535,  6ft  So.   -154. 
§  80-  — :—  After  Truuaction  or  Event 
§  80  (1)    Particiilar  iNues  and  RelaticHi 
of  Acts  or    Statements  Thereto,    in 
General. 
Where    plaintiff    and    her    companioa 
tre     thrown     from    a   buggy    by   their 
irse  becoming  frightened    by  an   auto- 
mobile, evidence    of  a  statement    imme- 
diately after  the  injury  that  witness  told 
defendant    that    plaintiff    and    her    com- 
panion were  coming,  and  that  he  should 
stop,     was    not    res   gestx.      McCray  c. 
Sharpe,   188  Ala.  375,  6e  So.  441. 

an  employee's  action  for  personal 
injuries  -by  a  lever  carrying  a  steel  rail 
falling  upon  him,  evidence  that  the  em- 
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pioyee  who  was  operating  the  derrick 
excUimed  immediately  upon  the  hap- 
pening of  the  accident  that  "The  damn 
thing  was  about  wore  out  anyhow,  and 
that  they  would  keep  running  it  until 
they  killed  somebody,"  was  admissible 
as  res  gesti.  Illinois  Cent.  R.  Co.  i'. 
Lowery,  184  Ala.  443,  83'  So.  953,  49  L. 
R.   A.,   N.   S.,   1149. 

§  90   (3)  Acts  or  Statements  by  Agent! 
or  Empto7eeB,  in  General. 

In  action  (or  delay  in  delivering  tele- 
gram testimony  of  defendant's  operator 
as  to  report  of  messenger  returning  with 
an  undelivered  message  after  having 
tried  to  find  addressee  was  admissible  as 
part  of  the  res  gestae.  Jordan  v.  West- 
ern Union  Tel.  Co.,  197  Ala.  28,  72  So.  339. 

Action  for  Imnlting  Lanpiage^Re- 
maiic  by  Third  Person.  —  Interstate 
Amusement  Co.  v.  Martin,  8  Ala.  App. 
481,  63  So.  404.  See  the  title  EVI- 
DENCE, 5  90  (3),  vol.  6,  p.  106. 

§  W  (B)  Auault. 

Evidence  as  to  where  wife  went  and 
how  long  she  stayed,  and  what  was  done 
for  her  by  others  after  assault,  held  in- 
admissible, such  acts  not  being  spontane- 
ous, but  possibly  calculated,  and  resting 
upon  inferences  frAn  the  wife's  declara- 
tions and  conduct.  Johiison  v.  Johnson 
(.Ala.),    77    So.    335. 

Arrest  of  Third  Parties.  —  Republic 
Iron,  etc.,  Co.  v.  Passafume,  181  Ala. 
463,  61  So.  3«7.  See  the  title  EVI- 
DENCE, g  90  («),  voL  6,  p.  107. 

§  M  <7)  Personal  Injuries  in  GeneraL 
In  an  action  against  a  railroad  for  ii 
juries  to  a  woman  passenger  while 
alighting,  objection  to  plaintiff's  offered 
proof  of  protest  she  mide  to  the  flag- 
man after  alighting  from  the  train  was 
properly  sustained,  not  being  a  part  of 
the  res  gestx.  Franklin  v.  Southern  R. 
Co.,    196    Ala.    118,    72    So.    11. 

Where  it  was  Sought  to  show  that  a 
team  which  collided  with  plaintiff  was 
owned  by  defendant  and  driven  by  a  ne- 
gro boy  in  his  employ,  subsequent  acts 
of  the  negro  boy  after  the  collision  were 
incompetent.  Monarch  Livery  Co.  v. 
Luck,  184  Ala.  518,  63  So.  656. 
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§  W  (8)  Acts  and  Statements  of  Agents 
or  Employees  in  Relation  Thereto. 
I  an  action  by  corporation  for  the 
price  of  gasoline,  where  the  defense  is 
breach  of  warranty  as  to  quality,  decla- 
rations of  plaintifTs  agents  subsequent 
to  the  sale  are  no  part  of  the  res  gestx. 
Meador  &  Son  v.  Standard  Oil  Co.,  196 
/la.   365,  78   So.  34. 

I  an  action  against  a  railroad  com- 
pany for  the  running  down  of  plain- 
tifTs'intestate,  evidence  of  a  statement 
by  the  engineer  after  the  accident  that 
deceased  ought  to  have  been  killed, 
though  engineer  denied  it,  is  inadmis- 
sible; the  statement  not  being  part  of 
res  gestz.  Southern  R.  Co.  v.  Pricks, 
196  Ala.  61,  71  So.  701. 

In  action  for  the  running  down  of 
plaintiff's  intestate,  statements  made  by 
those  in  charge  of  the  train  some  time 
after  the  accident  are  inadmissible,  not 
being  admissions  binding  on  a  railroad 
company  because  not  res  gestae.  South- 
ern R.  Co.  V.  Fricks.  196  Ala.  81,  71  So. 
701. 

Exclamations  of  Hotorman. — Bessierre 
V.  Alabama  City,  etc.,  R.  Co.,  179  Ala.  317, 
60  So.  82.  See  the  title  EVIDENCE,  § 
90  (8),  vol.  6,  p.  106. 

Statement  of  Engineer. —Southern  R. 
Co.  V.  Smith,  177  Ala.  367,  58  So.  429, 
cited  in  notes  in  42  L.  R.  A.,  N.  S.,  931; 
Ann.  Cas.  1915A,  1043.  See  the  title 
EVIDENCE,  §  90  (8),  vol.  6,  p.  108. 
§   91.    Acts   and    Statements    of    Person 

Sick  or  Injured. 
S  M-  In  GeneraL 

Evidence  as  to  where  wife  went  and 
how  long  she  stayed  after  assault  by 
husband  held  inadmissible,  such  acts  and 
conduct  not  being  spontaneous,  but  pos- 
sibly calculated.  Johnson  v.  Johnson 
(Ala.),  77  So.  333. 

§  OT.  Statements  as  to  Cause  of  In- 
jury. 

At  or  Near  Time  or  Place  of  Injury. — 
A  statement  by  the  injured  passenger,  in 
narrating  the  circumstances  of  the  acci- 
dent, that,  after  the  deadening  sensation 
felt  in  his  neck  after  the  jerk  of  the 
train,  he  called  a  passenger's  attention 
to  the  jerk,  was  admissible  as  res  gestv. 
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Empire  Coal  Co.  v.  Gravlee.  9  AU.  App. 
8S7.    64    So.    a07. 

A  sutement,  made  by  plaintiff  after 
she  had  fallen  on  the  sidewalk  in  front 
of  defendant's  store  to  one  y/ho  came 
from  the  store  to  help  her  up,  held  not 
admissible  as  part  of  the  res  gestx. 
,    Walker  v.  Smith  (Ala.).  74  So.  451. 

Statement  of  Plaintiff  aa  to  Diapoai- 
tion  of  Horse.— Alabama  City,  etc.,  R. 
Co.  V.  Heald,  178  Ala.  ft3a,  59  So.  461. 
See  the  title  EVIDENCE,  §  93  (1);  vol. 
6,  p.  110. 

g  M.  Sutementa  aa   to  and  Exprea- 

aiona   of   Pcraonal   Injury   or   Suffer- 
ing. 

In  a  servant's  action  for  injury,  testi- 
mony of  his  uncle,  who  had  been  well 
acquainted  with  him  before  and  after 
the.  accident  and  had  known  him  all  his 
life,  that  after  the  injury  he  beard  pU 
tiff  complain  that  his  head  and  back 
pained  him,  was  competent.  Woodward 
Iron  Co.  V.  Spencer,  194  Ala.  269, 
So.  902. 

A  question  as  to  whether  witness 
heard  a  passenger,  who  claimed  to  have 
contracted  a  cold  through  a  railroad 
company's  negligence,  complaif  of  be- 
ing sick,  held  not  to  call  for  narration 
of  past  conditions.  Louisville,  etc.,  R. 
Co.  V.  Jones,  194  Ala.  334,  70  So.  133. 

In  action  on  accident  policy,  declara- 
tions by  insured  as  to  present  condition, 
pains,  etc.,  are  competent  to  whosoever 
made.  Maryland  Casualty  Co.  i'.  Mc- 
Callum  (Ala.),  7S  So.  Wi. 
§  96.  Statements  to  Physiciana. 

In  action  on  accident  policy,  declara- 
tions by  insured  subsequent  to  event,  as 
to  cause  of  injury,  though  made  to  phy- 
sician, are  inadmissible.  Maryland  Cas- 
ualty Co.  r.  McCallum  (Ala.),  75  So. 
903. 

(C)    SIMILAR    FACTS    AND    TRANS- 
ACTIONS, 
%  96.  Relation  to  laaues  in  General. 
§  8S   <1)   In   General 

In  an  action  for  the  destruction  of  a 
lien  on  cotton  claimed  by  plaintiff 
through  a  husband's  mortgage  and  by 
defendants  as  purchasers  from  the  wife, 
evidence  as  to  mortgages  on   other  crops 


held  admissible  to  show  ownership.  PtI- 
ham  Siti  &  Co.  v.  Henberg-Loveman 
Dry  Goods  Co.,  194  Ala.  337,  69  So.  981. 
Imnuterial  Evidence. — In  a  suit  for 
the  conversion  of  cotton,  subject  to  i 
landlord's  lien,  evidence  that  on  previDis 
occasions  defendant  had  been  compelled 
to  pay  for  cotton  bought  from  tenMti 
of  the  landlord  is  immaterial.  Worlh- 
ington  V.  Long.  9  Ala.  App.  617,  61  So. 
174. 

§  ee  <8)  SimUar  Wroncful  Acta. 

Breach  of  Warranty.— Rode n  Groctry 
Co.  *.  Gipson,  9  Ala.  App.  164.  62  So. 
388,  cited  in  note  in  L.  R.  A.  ISISB,  6S4. 
See  the  title  EVIDENCE,  S  M  (3).  vol. 
6,  p.  116. 

§  W  <4)   Similar  Tranaactiona. 

In  an  action  on  a  note  given  by  de- 
fendants to  take  up  a  note  of  a  deceased 
which  they  subsequently  claimed  he 
himself  had  paid,  evidence  of  the  giving 
of  other  notes  by  deceased  to  plaintiff 
held  inadmissible.  Orr  v.  Stewart,  ,il 
Ala.   App.   942,  «9   So.  649. 

Past  TranaatXiona^Batson  v.  Alex- 
ander City  Bank,  179  Ala.  490.  60  So. 
313.  See  the  title  EV'DENCE.  S  «  (*)■ 
vol.  6,  p,  118. 

i  Vr.  Bzclnsionaa  Rea  Inter  Alios  Acta. 
Custom.— On  question  of  alteration  of 
note,  notes  by  third  parties  to  the  same 
payee  if  offered  to  show  conduct  or 
custom  held  properly  excluded.  McKin- 
ney  v,  Darden,  192.  Ala.  369,  6S  So.  S69. 

:ion  on  note  which  defendant  as- 
serted was  given  to  plaintiff  for  commis- 
ons  for  liquor  illegally  sold,  defeadanC 
itting  up  he  was  minor,  and  that  plain- 
tiff had  been  forbidden  by  his  father  to 
him,    held,    that    plaintiff,   to   J:s- 
credit    defendant,    could    not    prove   cos- 
im  of  railroad  as  to  not  employing  mi- 
>rs.    Jeffries  v.  Pitts  (Ala.),  79  So.  9S9. 
Statement   aa   to   Newspaper  Article.— 
Parsons  V.  Age-Herald  Pub.  Co..  181  Ala 
439,    61     So.    345.      See     the    title  EVI- 
DENCE,   g    07,    vol.    6,   p.    119. 
Assumption  of  Payment  by  Third  Pet' 

son Key   v.     Goodall,    etc.,     Co.,  7  AU, 

App.  337,  60  So.  986.     See  the  title  EVI- 
DENCE, §  97,  vol.  6,  p.  118. 
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§§  98-115  (1)  Evic 

S  B8.  SimiUrity  of  ConditSona. 

To  allow  proof  of  an  occurrence  similar 
to  one  involved,  substantially  similar 
conditions  must  be  shown,  but  the  sim- 
ilarity may  be  presumed  from  the  near- 
ness of  the  occasions  or  be  shown  by 
circumstances.  Southern  R.  Co.  v.  Le- 
tan,  19B  Ala.  395,  70  So.  249. 
§  103.  Showing  Knowledge. 

On  question  whether  seller  knew  that 
goods  were  ordered  for  company  other 
than  defendant,  letter  from  seller  to 
president  of  both  companies  relating  to 
other  goods,  is  admissible  to  show  that 
seller  knew  of  existence  of  both  compa- 
nies. Oil-Well  Supply  Co.  v.  West 
Huntsville  Cotton  Mills  Co.  (Ala.),  73 
So.  BM. 
S  107.  Showing  Value. 

On  a  counterclaim  for  damages  to 
land,  evidence  as  to  the  crop  produced 
on  similar,  but  inferior,  land,  held  ad- 
missible as  the  basis  for  estimating  the 
damages.  International  Agr.  Corp,  v. 
Abercrombie,  192  Ala.  SO,  «8  So.  B73. 

Service. — In  determining  proper  divi- 
sion of  fees  between  attorneys  and  as- 
sociate counsel  employed  by  them,  evi- 
dence of  other  employments  between 
the  parties  in  other  similar  cases,  where- 
in the  fees  were  equally  divided,  was  ad- 
missible. Smith  r.  Waldrop  (Ala.),  77 
So.  331. 

(D)   MATERIALITY. 

§  106.  Importance  in  General. 

There  was  no  error  in  excluding  from 
the  jury  a  letter  from  defendant  to  its 
agent,  after  settlement  with  plaintiff. 
which  was  not  material  to  any  issue  in 
the  case.     American  Workmen  v.  James, 

14    Ala.    App.    477,    70    So.    978. 

§    109.   Certainty. 

A  question  whether  it  was  "possible'' 
for  a  building  to  burn  completely  down 
without  burning  another  10  or  SO  feet 
away  did  not  call  for  an  answer  of  any 
value  to  the  jury.  Hamilton  v.  Cran- 
ford  Mercantile  Co.  (Ala.),  78  So.  401. 
§   111.  Negative  Evidence. 

In  action  against  a  county  to  recover 
for  publishing  the  poll  list,  it  was  com- 1 
petent  for  the  clerk  of  the  probate  court 
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to  testify  that  he  did  not  kiiow  of  a  con- 
tract with  plaintiff,  or  that  plaintiff  re- 
ceived the  list,  and  did  not  remember 
that  the  probate  office  received  a  copy  of 
plaintiff's  paper  containing  the  list.  Deal 
V.  Houston  County  (Ala.),  7B  So.  809. 

In  an  action  on  a  note,  testimony  of 
signers  that  they  never  heard  any  of  the 
makers  say  that  they  signed  the  notes 
individually  is  inadmi5si]>le,  except  as  it 
may  tend  to  contradict  plaintiffs  evi- 
dence that  such  makers  signed  individu- 
ally. Planters'  Chemical,  etc.,  Co.  v. 
Stearnes,  1B9  Ala.  503,  M  So.  69ft. 

(E)  COMPETENCY. 
I  lis.  Nature  and   Sootm   of    Evidence 
in    GcnerkL 

In  an  action  against  a  livery  company 
for  injuries  from  a  collision  of  a  team 
with  one  driven  by  plaintiff,  evidence 
that  the  wife  of  a  third  person,  who 
ijoarded  his  team  at  the  livery,  had  tele- 
phoned to  have  it  sent  to  him,  held  com- 
petent. Monarch  Livery  Co.  v.  Luck, 
134  Ala.  SIB,  63  So.  636,  cited  in  note  in 
Ann.  Cas.  I916E,  977. 
§  IIS.  Testimonjr    as    to  Intent,    Motive, 

or  Condition  of  Hind. 
§  116  (1)  In  General. 

In  an  action  for  injuries  to  a  minor  in 
being  caught  by  a  wringer  in  a  knitting 
mill,  evidence  by  defendant's  superin- 
tendent that  he  would  not  have  em- 
ployed the  boy  had  he  understood  that 
he  was  not  to  work  at  the  wringer  was 
properly  excluded.  Huntsville  Knitting 
Mills  Co.  V.  Butner,  194  Ala.  317,  W  So. 
960. 

Uncommunicated  Purpoaea  or  Hotivea. 
—A  witness  can  not  testify  to  his  un- 
communicated purposes  or  motives. 
Williams  v.  Shows,  197  Ala.  5»6,  T3 
So.   99. 

A  question  asked  the  plaintiffs  agent 
as  to  what  he  put  a  check  in  the  bank  for 
was  objectionable  as  calling  for  an  un- 
disclosed intention  or  motive.  Bank  v. 
Arnold  8f  Co.,  13  Ala.  App.  482,  68   So. 

699. 

It  is  not  permissible  to  examine  one's 
own  witness  as  to  his  reasons  for  hii, 
acts.  Rothrock  v.  Alabama,  etc.,  R.  Co. 
(Ala.),  TB  So.  8*. 
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§§  115  (1)-116  (1) 


Effect   of    OccurrencM   iq>on   Hind.  — 
Interstate    Amusement    Co.  v.    Martin,    8 
Ala.  App.  4S1,  «2  So.  404.     See  the  titb 
EVIDENCE,  S  115  (1),  vol.  6,  p.  129. 
§   lis   (3>   Wroncful  Acta  in  General. 

In  a  passenger's  action  for  injury  from 
the  derailment  of  a  car  on  a  down-grade, 
a  question  calling  for  the  motorman's 
judgment,  as  of  the  time  of  starting  on 
the  trip,  of  his, ability  to  bring  the  car 
down  under  control,  held  inadmissible, 
sinie  it  called  (or  the  recital  of  a  long- 
past  mental  status.  Birmingham  R., 
etc.,  Co.  V.  Friedman,  187  Ala.  562,  6S 
So.   939. 

Pricbtening  Animals.— In  an  action  for 
injuries  at  a  highway  crossing  by  fright- 
ening plaintiff's  mule,  evidence  by  the 
engineer  that  he  had  no  intention  of 
frightening  the  mule  by  blowing  off 
steam,  etc.,  was  admissible.  Boan  v. 
Smith  Lumber  Co.,  184  Ala.  ass,  63  So. 
S64. 

AiMult. — In  an  action  against  a  mas- 
ter for  an  assault  and  battery  by  his 
superintendent,  testimony  of  the  superin- 
tendent as  to  his  motives  or  purposes 
held  inadmissible.  Central  Foundry  Co. 
V.  Laird,   189  Ala.  584,  68  So.  571. 

In  an  action  for  an  assault  on  plain- 
tiff by  a  third  party,  it  was  error  to  per- 
mit the  party  who  committed  the  assault 
to  state  his  secret  and  uncommunicated 
motive  or  reason  for  the  assault;  it  be- 
ing a  mere  conclusion.  Southern  R.  Co. 
V.   Haynes,   18«  Ala.  69,  65   So.  339. 

In  an  action  by  a  passenger  for  an  as- 
sault upon  him  while  in  defendant's 
depot,  the  negligence  charged  against 
defendant  being  that  its  agent  knew  of 
the  impending  assault,  and  refused  to 
intervene  to  protect  plaintiff,  it  was  er- 
ror to  permit  the  party  who  committed 
the  assault  to  testify  as  to  his  motive 
or  reason  for  the  assault.  Southern  R. 
Co.  V.  Haynes,  186  Ala.  60,  85  So.  339. 

In  action  for  false  imprisonment  and 
assault  by  a  watchman,  the  watchman 
could  not  state  his  reason  for  carrying  a 
pistol,  nor  that  two  previous  watchmen 
had  been  shot.  Du  Pont  de  Nemours 
Powder  Co.  v.  Hvde  (Ala.),  77  So.  733. 
§  lis  <4>  Negligence  and  Contributory 
Negligence, 


low  a  witness  to  state  what  he  wonU 
have  done  had  he  been  in  the  employee's 
position  at  the  time  of  injury,  as  it  in- 
volved the  admission  in  evidence  of  the 
uncommunicated  motive  of  the  witness. 
Alabama,  etc..  R.  Co.  *.  Flinn  (Ala).  74 
So.  246. 

Hiatake  in  TranamiaHon  of  Telesna. 
—Testimony  by  plaintiff  that  news  of 
her  sister's  death  made  her  sad  held  not 
proper  way  of  proving  menial  anguish 
in  action  for  mistake  in  transmission  of 
telegram.  Western  Union  Tel.  Co.  v. 
Hughston,  191  Ala.  424.  67  So.  870. 
§   115   (S)    Halicioos   ProaecutioiL 

In  an  action  for  malicious  prosecu- 
tion, defendant's  agent,  who  instituted 
the  prosecution,  can  not  testify  that  he 
had  no  malice  against  plaintiff.  Bir- 
mingham Bottling  Co.  V.  Morris,  IBl 
Ala.  627,  69  So.  85. 

§   115   (6)   Fraud  and  Hisrepresentatioitt. 

In  ejectment,  where  the  question 
whether  plaintiff's  wife  had  signed  the 
deed  under  which  defendants  claimed 
through  fraud  or  duress  was  in  issue, 
held  that  it  was  not  competent  for  her 
to  testify  that  she  did  not  want  to  sign 
the  ded.  Gilley  v.  Denman,  IBS  Ala. 
561,  64  So    97. 

In  suit  to  set  aside  a  fraudulent  con- 
veyance, intent  can  not  be  proved  or  dis- 
proved by  oath  of  the  party  to  whom  it 
is  imputed,  and  its  existence  vel  non  is 
a  matter  of  inference  to  be  drawn  from 
the  facts.  Dothan  Nat.  Bank  v.  Moorc- 
Handley  Hdw.  Co.  (Ala,),  76  So.  3IT. 
§  IK.  Evidence  Admiasible  by  Keaioa  e( 
Admisaion  of  Similar  Evidence  of 
Adverae  Party. 
§  lis  (1)  In  General. 

Where,  in  an  action  for  defendant's 
breach  of  agreement  to  sell  cotton  seed 
oil.  the  court  allowed  defendant  to  pro>e 
its  broker's  offer  to  sell  to  another  at  • 
price  in  excess  of  the  contract  price  u 
claimed  by  plaintiff,  it  was  error  to  de- 
cline to  allow  plaintiff  to  show  answer, 
and  the  error  was  reversible.  Ports- 
mouth Cotton  Oil  Refining  Corp.  «. 
Madrid  Cotton  Oil  Co.,  195  Ala.  2S6,  71 
So.  111. 


In 
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where  a  witness  was  merely  interro- 
gated as  to  fact  of  a'  conversation  be- 
tween himself  and  a  physician,  but  not 
what  was  said,  defendant  was  not  o.i 
this  predicate  entitled  to  show  what 
physician  said  in  such  conversation. 
Provident  Life,  etc..  Ins.  Co.  v.  Black 
(Ala.  App.),  73  So.  757. 

Where  plaintiff  proved  part  of  conver- 
sation between  himself  and  widow  from 
whom  he  claimed  to  have  purchased,  it 
was  competent  for  defendant  to  prove 
all  that  was  said  therein  relating  to  sub- 
ject matter.  Windham  v.  Hydrick,  197 
Ala.  12S,  73  So.  403. 

Defendant,  who  pleads  a  release  from 
liability  for  injuries  in  a  crossing  acci- 
dent negotiated  by  the  agent  of  an  in- 
demnity company  In  which  she  was  in- 
sured, could  not  complain  when  the 
plaintiff's  attorney  inquired  whether  she 
was  insured  in  such  a  company,  having 
opened  up  that  issue  herself.  Beatty  r. 
Palmer,  196  Ala.  67,  71  So.  423. 
§  lie  <S)  Title,  Ownerebip,  or  Posaes- 
■ion  of  Piopert7. 

In  a  suit '  for  trover  for  hxlufes  re- 
moved, where  a  lease  did  not  provide 
what  was  to  become  of  houses  erected 
by  the  lessee  after  its  termination,  and 
lessee  introduced  evidence  that  the 
houses  were  trade  fixtures,  held,  the 
lessor  could  show  an  agreement  that 
the  bouses  were  not  removable.  Mid- 
dleton  V.  Alabama  Power  Co.,  196  Ala. 
1,  71  So.  461. 

§  116  (4)  Admission  of  Similar  Evidence 
When   First  Evidence  Was  Inadmis- 
sible. 
While   a   hearsay    declaration    may    be 
rebutted  by  evidence  of  a   similar   nature, 
the   rebutting  evidence   must   be   directed, 
not  to  the  ultimate  fact,  but  to  the  hear- 
say    declaration.       Bank    v.     Taylor,     196 
Ala.    665,    73    So.    364. 
§  116  <5)  Documentary  Evidence. 

In  action  for  defendant's  breach  of  its 
agreement  to  sell  cotton  seed  oil  where 
sale  was  made  through  a  broker,  de- 
fendant having  introduced  a  telegram  as 
evidence  of  broker's  efforts  to  sell  the 
oil  to  third  persons,  plaintiff  was  enti- 
tled to  introduce  the  answer  to  the  tele- 


gram as  bringing  out  all  that  was'  done 
in  that  connection.  Portsmouth  Cotton 
Oil  Refining  Corp.  v.  Madrid  Cotton  Oil 
Co.,    195  .Ma.  256,  71    So.    111. 

In  an  action  to  recover  for  fertilizer, 
where  defendant  introduced  part  of  writ- 
ings relating  to  tenant's  alleged  liability 
to  pay,  all  such  writings  were  admissi- 
ble to  corroborate  or  contradict  the  con- 
flicting testimony  of  the  witnesses. 
Wheat  V.  Union  Springs  Guano  Co.,  195 
Ala.  180,  70  So.  631. 

V.   BEST    AMD   SECONDARY   EVI- 
DENCE. 
§  lis.  Necessity  and  Admissibility  of  Best 
Evidence. 

Evidence  that  a  bank  which  indorsed  a 
draft  against  a  ship  and  her  freight  had 
never  seen  the  draft  until  it  was  in  plain- 
tiffs hands  is  not  inadmissible  as  not 
the  best  evidence  of  the  payment  of  the 
draft.  Corry  v.  Sylvia  y  Cia,  193  Ala. 
550,  68  So.  891. 

Parol  Evidence  of  Employer's  Rule. — 
In  the  absence  of  anything  to  show  that 
an  employer's  rule  had  been  printed  or 
reduced  to  writing,  the  rule  could  be 
shown  by  parol.  Louisville,  etc.,  R.  Co. 
V.  Gray,    191   Ala.   514,  67   So.  687. 

Evidence  that  guaranty  sued  on  was 
made  after  dissolution  of  injunction,  and 
appeal  to  the  supreme  court,  held  not 
objectionable  as  secondary  evidence,  as 
the  principal  fact  sought  to  be  shown 
could  not  have  been  shown  by  the  rec- 
ord. Norvell  v.  Gilreath,  189  Ala.  4S3, 
66  So.  635. 

A  witness  who  heard  a  debtor  admit 
the  correctness  of  a  book  account 
against  him  can  testify  to  the  amount  of 
the  account.  Wise  v.  Fuller,  11  Ala. 
App.   427.   66   So.  837. 

Matter    Reqwred    to    Be    Recorded. — 
Milbra  V.  Sloss-Sheffield   Steel,  etc.,   Co., 
183   Ala.  633,  63    So.    176.     See   the  title 
EVIDENCE,  §  118  (6).  vol.  6,  p.  139. 
§   119.   Pacts  or  Transactions   Described 

in   or  Evidenced  by   Writings, 
§  119  (1)  In  General. 

Tn  the  absence  of  a  proper  predicate,  a 
copy  of  a  written  notice  to  a  mortgagee 
to  discharge  the  mortgage  of  record   was 
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iiiipro{>erly     admitted.       Royal     Lumber 
Co.  V.  Elsberry,  18!  Ala.  462,  64  So.  71. 

g    lis    (S)    Judicial    Acts,    Proceedinst, 
and  Records  in  General. 

In  action  for  damages  for  wrongfully 
altering  minute  record  of  circuit  court, 
objection  to  questions  propounded  to 
judge  of  such  court  was  properly  sus- 
tained, since  record  must  speak  for  it- 
self.    Wilder  V.  Bush   (Ala).  75  So.  143. 

In  an  action  for  malicious  prosecution, 
accused  may.  though  the  court  records  are 
the  best  evidence,  on  the  theory  that  the 
■  questions  called  for  collective  facts,  tes- 
tify that  he  had  been  arrested  and  tried 
in  the  courts.  Birmingham,  Bottling  Co. 
V.  Morris.  193  Ala.  627,  39  So.  89. 

Proof  of  the  pendency  of  a  suit  be- 
tween a  third  party  and  defendant  at 
time  of  agreement  sued  upon  by  plaintiff 
should  have  been  made  by  producing  en- 
tire record,  identified  by  the  oath  of  its 
proper  custodian,  or  a  certified  copy 
thereof.  Williams  v.  Shows,  197  Ala. 
5fl6,  73   So.  »9. 

g  119  (<)  Recovery,  Entry,  or  Enforce- 
ment of  Judfroent. 
In  action  of  assumpsit,  the  best 
dence,  of  the  result  of  suit  between  third 
party  and  defendant  was  judgment  en- 
try made  therein,  so  that  court  properly 
refused  to  allow  a  witness  to  state  how 
that  suit  terminated.  Williams  v. 
Shows.    197    -Ala.    596,    73    So.    B9. 

g  118  (11V^>  Pleadings,  Procen  and  Evi- 
dence. 
The  best  evidence  as  to  what  plaintiff 
had  sued  for  in  action  was  such  part 
record  in  that  cause  as  showed  the  fact, 
presumably,  the  complaint,  so  that  evi- 
dence as  to  how  many  bales  of  cotton 
were  being  sued  for  was  inadmissible 
Williams    V.     Shows.     107    Ala.    596,    73 

So.    B9. 

g    119    (la)     Official    Acu,     Proceedings, 
and  Records  in  General. 

Evidence    that    regulation    i 
Commerce  Commission   prohibited   us 
scrip    between   points     was   properly 
eluded  '  as    secondary.      Central,    etc 
Co,   V.    Lanier    (Ala,),   73   So.   831. 


ENCE  §§  119  (1).I30 

g  11»  (13)  AauMment,  I^evy^  and  CMkc- 
tion  of  Taxes. 
Poll  tax  receipts,  although  admissible 
in  evidence,  are  not  the  best  evidence  of 
such  payment  so  as  to  forbid  parol 
proof;  the  ordinary  rules  of  law  govern- 
ing receipts  being  apoljcable.  Shepherd 
V.  Sartain,  185  Ala.  439,  84  So.  57. 

g  119  (19)  Conveyances,  Contracts,  ntd 
Other  Instrumeott. 

Contract  of  Sale. — A  contract  (or  tbt 
sale  of  a  stock  subscription  being  in 
writing,  the  contract  is  the  best  evi- 
dence of  its  terms,  and  parol  testimony 
is  inadmissible  to  establish  it.  Barbonr 
V.   Cantrell,   193   Ala.   194,  69   So.  67. 

A  seller  held  entitled  to  testify  ai  to 
the  time  the  contract  became  binding.  » 
against  an  objection  that  the  contract 
was  the  best  evidence.  Gambill  v.  Tax 
Typewriter  Co.,  190  Ala.  36,  66  So.  655. 

Uortgage  of  Horse. — Hutto  r.  Carner, 
7  Ala.  App.  412,  61  So.  477.  See  the  ti- 
tle EVIDENCE,  S  IIB  (18).  vol  6,  p. 
145. 

g  119  (19)  Booka  of  Account,  Private 
Memoranda,  and  Correspondence. 

Testimony  Based  on  Family  Bible- 
Testimony  of  a  witness  relative  to  the 
marriage  and  death  of  his  aunt  and  birth 
and  death  of  her  child,  when  based  on  a 
family  Bible,  held  open  to  the  objection 
that  the  Bible  was  the  best  evidence. 
Duncan  v.  Watson  (Ala.).  73  So.  448. 

Books  of  Account.— Under  Code  iVn, 
5  4003,  books  of  account,  when  properljr 
supported  by  suppletory  oath,  are  d;u- 
ally  best  evidence  of  their  contents 
Womack  t:   Myrick  Lumber  Co.    (Ala.). 

76    So.    949. 

g  ISO.  Fact  of  Making  or  Existence  of 
Writing. 


It 


rule 


jection  to  a  question  asked  plaintiff  as  » 
witness  whether  he  had  made  any  copy 
of  a  letter  which  he  destroyed  to  avoil 
producing  it  in  court.  Russell  :'.  Busb. 
196  Ala.  309,  71   So.  397. 

Preliminary  to  introduction  of  Writ- 
ten InstrumenL— Pickett  f.  Frost.  7  Ah. 
.App.  443,  61  So.  476.  See  the  title  EVI- 
DENCE. §  120,  vol.  6.  p.  147. 
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Evidence  as  to  PurcluBe  of  Ticket — 
In  a  passenger's  action  for  personal  in- 
juries in  alighting,  evidence  by  plaintiff 
that  she  bought  a  ticket  from  one  sta- 
tion to  the  station  at  which  she  was 
alighting  when  injured,  held  not  objec- 
tionable. Central,  etc.,  R.  Co.  v.  Mathis, 
9   Ala.  App.  643',  64  So.   197. 

Receipt  of  Letter.— McLen don  v.  Rub- 
enstein,  180  Ala.  615.  ei  So.  903.  See  the 
title  EVIDENCE,  g  130,  vol.  6,  p.  147. 

Lease. — It  is  not  error  to  permit  a 
party  to  testify  that  he  had  premises  un- 
der a  lease,  though  the  lease  was  in 
writing.  Baker  v,  Lauderdale,  14  Ala. 
App.  234,  69  So.  290. 

Whether  a  power  of  attorney  was  ex- 
ecuted by  defendant  lumber  company, 
authorizing  one  to  make  insurance  con- 
tracts in  its  behalf  as  a  subscriber  to  a 
lumberman's  insurance  association,  might 
be  shown  by  parol.  Sales-Davis  Co.  v, 
Hcndcrson-Boyd  Lumber  Co.,  193  Ala. 
166,   69   So.   527. 

In  action  to  recover  on  benefit  insur- 
ance certificate,  question  as  to  whether 
notice  of  injury  was  given  the  company 
held  properly  admitted.  Southern  Wood- 
men V.  Morris,  14  Ala.  App.  464,  70  So. 
952. 

§   111.   Contents   of  Writings. 
§    1915^.  In   General. 

In  action  for  balances  due  on  account, 
testimony  that  when  witness  went  over 
the  account  with  defendant  he  had  a 
statement  of  all  the  items  introduced  in 
evidence  held  properly  admitted,  not  be- 
ing an  attempt  to  prove  the  contents  of 
the  written  statement,  Baker  v.  Britt- 
Carson  Shoe  Co.,  188  Ala.  225,  66  So. 
475. 

Haps, — In  ejectment  for  land  embraced 
in  "River  Margin"  granted  city's  predeces- 
sor by  Act  Cong.  May  26,  1824,  where 
field  notes  of  government  survey,  if  the 
best  evidence  of  the  location  of  the  tract, 
would  not  shed  any  light  on  particular 
lot  in  controversy,  the  admission  of 
maps  and  parol  testimony  to  identify  it 
was  not  error.  Hughes  v.  Tuscaloosa, 
197  Ala.   592,  73   So.  90. 

%  IM.  Corporate  Acts,  Proceedings, 

and  Records. 

If    a    railway    company    has    adopted 
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rules     charging     extra     passenger     fare 

where  no  ticket  is  purchased,  they  should 
be  produced  when  relied  upon  in  action 
by  passenger  for  wrongful  ejection. 
Louisville,  etc.,  R.  Co.  v.  Boggs  (Ala.), 
74    So.   337. 

§  12S.  —  Conveyances,  Contracts,  and 
Other  Instnunents. 

Ticket — In  a  passenger's  action  for 
injuries  sustained  in  falling  down  the 
steps  at  the  carrier's  station,  where  it 
appeared  that  the  passenger  had  a  ticket 
at  the  time  of  the  injury,  questions  to 
the  passenger  as  to  the  nature  of  the 
ticket  and  where  it  entitled  him  to  ride 
were  properly  excluded.  Central,  etc., 
R.  Co.  V.  Campbell,  10  Ala.  App.  288,  64 
So.    540. 

Deed. — The  deed  was  the  best  evi- 
dence of  whether  a  grantor  conveyed  a 
lot  to  plaintiff  or  to  another.  Harbison- 
Walker  Refractories  Co.  v.  Scott,  185 
Ala.  641,  64   So.  547. 

Bill  of  Lading. — A  question,  inquiring 
cf  the  conductor,  in  an  action  for  inju- 
ries to  a  shipment  of  horses,  whether 
any  "exceptions"  were  noted  on  the  bill 
of  lading  held  properly  excluded,  since 
the  answer  would  not  be  the  best  evi- 
dence. Louisville,  etc..  R.  Co.  v.  Moorer, 
195  Ala.  344,  70  So.  277. 

§  1S8. Letters,  Telegrams,  and  Other 

Correspondence. 
A   letter  is  the    best    evidence    of    its 
contents.      Farmers'    Mut.  Ins.    Ass'n    v. 
Tankersley,  13  Ala.  App.  534,  69  So.  410. 


§   IW. 


■  Notices. 


In  an  action  for  destruction  of  a  lien 
on  cotton  claimed  by  plaintiff  through  a 
mortgage  executed  by  W.  and  by  de- 
fendants as  purchasers  from  W.'s  wife, 
evidence  that  W.  had  cultivated  the  land 
on  which  he  and  his  wife  lived,  that  cot- 
ton was  grown,  that  W.'s  children 
hauled  it  to  the  gin  and  warehouse,  that 
receipts  were  given  in  W.'s  name,  and 
that  the  children  spoke  of  the  cotton 
while  in  their  possession  as  that  of  W.'s 
was  admissible  as  material  to  show  own- 
ership of  the  cotton.  Felham  Sitz  &  Co. 
V.    Herzberg-Loveman    Dry    Goods    Co., 

194    Ala.    237,    69    So.    881. 


ranv  Google 


§§  130-133 


§   130.   Writings   Collateral  to  Issue*. 

Best  Evidence  Rule  Not  Applicable.— 
Where  the  matter  sought  to  be  proven 
was  a  collateral  fact,  the  best  evidence 
rule  did  not  apply.  Shirley  v.  Southern 
R.  Co.  (Ala.),  73  So.  430;  Stearnes  ; 
Edmonds,  189  Ala.  487,  66  So.  714. 

In  action  for  failure  to  erect  catti 
guards,  testimony  of  person  who  delii 
ered  demand  to  defendant's  road  master 
held  not  incompetent  as  parol  testimony 
of  the  contents  of  a  writing.  Atlanta, 
etc.,  R.  Co.  V  Fowler,  193  Ala.  373,  6i 
So.  283. 

In  an  action  for  assault,  evidence  that 
the  individual  defendant,  as  president  of 
defendant  land  company,  had  provided 
in  its  conveyances  against  the  sale  o( 
things  on  its  premises,  ottered  to  show 
that  he  was  acting  in  the  com- 
pany's business,  held  '  not  objectionable; 
the  best  evidence  not  being  required. 
Hart  V.  Jones,  14  Ala.  App.  327,  70  So, 
306,  certiorari  denied  in  Ex  parte  Belle- 
vue  Highlands  Co.,  193  Ala.  665,  70  So. 
1013. 

AccepUnce  of  Ditch  by  City.— Evi- 
dence, in  a  personal  injury  action,  that 
a  ditch  which  caused  the  injury,  and 
which  was  constructed  by  defendant, 
had  been  accepted  by  a  city,  held  not 
objectionable  as  secondary  evidence. 
Bush  V.  Seaboard,  etc.,  R.  Co..  192  Ala. 
662.   68    So.   1011. 

Evidence  Relating  to  Innirance  Poli- 
cies.— Collateral  testimony  showing  that 
during  the  interval  between  application 
and  delivery  of  a  life  policy  the  insured, 
a  salesman,  sent  in  orders,  held  not  sub- 
ject to  objection  that  the  orders  and  en- 
velopes were  the  best  evidence.  Massa- 
chusetts Mlut.  Life  Ins.  Co.  v.  Cren- 
shaw,   195    Ala.   263,   70    So.   768. 

In  assumpsit  by  a  general  insurance 
agent  to  recover  amount  due  on  policies 
sold  by  subagent  and  accepted  by  in- 
surer, it  was  not  necessary  for  plaintiff, 
in  proving  how  many  and  what  kind  of 
policies  have  been  sold,  to  produce  the 
policies  themselves  or  to  account  (or 
their  absence,  as  for  admission  of  sec- 
ondary evidence.  Barnes  t:  Marshall, 
193    Ala-    94,    69    So.    436. 

The  contents  of  a  letter  relating  to  a 
collateral   matter   may  be   shown   without 


production  of  the  letter  itself.    SiMtnes 
V.  Edmonds,  189  AU.  487,  66  So.  714. 

A  copy  of  a  letter  merely  incidental 
or  collateral  to  an  issue  was  properly 
admitted  in  evidence.  Woodward  Iron 
Co.  V.    Collins    (Ala.).    76    So.  911. 

Draft  for  Purchase  Price.— In  suit  to 
recover  on  sale  of  cotton  for  undtr- 
weight  and  billing  at  lower  than  true 
grade,  draft  on  defendant  giver  for 
price  by  party  who  bought  as  agent  was 
collateral  to  issues  of  underweight  and 
undergrading.  and  its  production  not 
necessary.  Georgia  Cotton  Co.  i'.  Lh, 
t96    Ala.    599,    72    So.    158. 

Copy  of  Telegram.  —  In  action  for 
damages  for  failure  to  promptly  deliver 
telegraphed  transportation  to  plaintiff's 
dying  husband,  it  was  not  error  to  ad- 
mit in  evidence  a  correct  copy  of  a  tele- 
gram sent  by  the  Associated  Charities 
where  he  was,  stating  he  was  ill  and 
destitute,  etc.  Southern  R.  Co.  r.  Ro«c 
(Ala.),    73    So.    634. 

Subcontractor's  Estimate  of  Work.  — 
Southern  Bitulithic  Co.  v.  Hughslon.  ITI 
Ala.  5S9.  48  So.  490.  See  the  title  EVI- 
DENCE. 5  130.  vol.  6,  p.  132. 
§  13S.  Original  Writing  as  Best  Evi- 
dence. 
§  18S.  In  GenenL 

BiU  of  Udiog.- In  an  action  for  the 
loss  of  goods  by  a  railrodd  company,  a 
copy  of  the  original  bill  of  lading  deliv- 
ered to  the  consignor  is  admissible  in 
evidence,  without  proof  of  the  loss  of 
the  original;  Code  1907.  g  SS47,  requir- 
ing railroad  companies  to  issue  on  the 
demand  of  the  shipper  duplicate  bills  of 
lading.  Southern  R.  Co.  v.  Brewster,  9 
.\\%.   App.   S97,   63   So.   790. 

Rule  of  Railroad  Company — In  an  ac- 
tion for  death  of  a  locomotive  engineer, 
where  a  rule  of  the  company  sought  to 
be  shown  in  evidence  was  in  print,  the 
production  of  a  copy  thereof  was  the 
only  way  to  prove  it.  Louisville,  etc, 
R.  Co.  V.  Fleming,  194  Ala.  51.  69  So. 
135. 

Report  of  Loss  of  Freight— Where 
the  agent  of  a  carrier,  whose  duty  it  was 
to  report  loss  of  freight,  furnished  the 
consignee  with  a  duplicate  of  its  report 
of  the  loss  of  a  bale  of  cotton,  the  copy 
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of  the  report  is  admissible  ta  establish 
the  loss,  without  any  showing  of  the 
loss  of  the  original.  Southern  R.  Co.  r. 
Brewster,  9  Ala.  App.  597,  63  So.  790. 


134.  ■ 


Public    Records    or    Docu- 


The  judgment  roll  is  the  best  evidence 
of  judicial  proceedings  and  judgments, 
and,  under  Code  1907,  §  3983,  a  duly  au- 
thenticated copy  is  also  admissible,  but, 
in  the  absence  of  a  tinal  record,  the  orig- 
inal files  are  the  best  evidence.  Salmon 
V.  Salmon,  13  Ala.  App.  SIO,  89  So.  104. 

§    I3S.    Grounds    for   Admission    of  See- 
on  darjr   Evidence. 
§   136.  In  General 

In  action  on  indemnity  bond,  auditor 
who  examined  books  of  bank  held  prop- 
erly permitted  to  testify  that  specific 
amounts  alleged  to  have  been  embezzled 
by  employee  were  not  noted  or  ac- 
counted on  books,  volume  of  which  pre- 
cluded examination  in  court.  Alabama 
Fidelity,  etc.,  Co.  v-  Alabama  Penny 
Sav.  Bank  (Ala.),  78  So.  103. 
S  137.  Deitniction  or  Loss  of  Pri- 
mary  Evidence. 

The  intentional  destruction  of  a  letter 
creates  a  presum{)tion  that  its  contents 
were  detrimental,  which  can  not  be  re- 
butted by  secondary  evidence.  Russell 
t>.  Bush.  196  Ala.  309,  71  So.  397. 

§  138. Poucseion  or  Control  of  Pri- 
mary Evidence. 
§   138   (3)   Possession  hy  Adverve   Party. 
Sequcat  to  Enter  Satisfaction  of  Hort- 

gage.— Pickett  v.  Frost,  7  Ala.  App.  443. 
61  So.  476.  See  the  title  EVIDENCE, 
5  13«  (2),  vol.  6,  p.  161. 
g  13S  (S)  Possession  by  Third  Persons. 
Person  Holding  Writings  Outside  of 
State.— Webb  v.  Gray,  ISl  Ala.  408,  62 
So.  194,  cited  in  note  in  L.  R.  A.  1917D. 
530.    See  the  title  EVIDENCE,  S  138  (3), 

vol,  8,  p.  161. 

§     138.    Preliiuinaries    to    Admission    of 
Secondary  Evidence. 

§  140.  In  General. 

Every  reasonable  effort  which  might 
have    resulted   in    production    of   missing 


paper  must  be  shown  to  have  been  made 
without  avail,  'before  secondary  evidence 
can  be  received.     Porter  i'.  Watkins,  198 

Ala.    333',    71    So.    887. 

§  141. Proof  as  to  Existence  of  Pri- 
mary  Evidence. 
Existence  of   Ueed  Must  Be  Shown. — 

Rucker  v.  Jackson,  180  Ala.   106.  60  So. 

139.     See    the    title    EVIDENCE,    §  141. 

vol.   6.  p.    163. 

§   148.  Proof  as  to    Destruction   or 

Loss  of  and  Search  for  Primary  Evi- 

§  143  (8)  Weight  and  Sufficiency  in  Gen- 
eraL 
In  an  action  on  a  fraternal  benefit 
certificate,  where  the  defense  was  sui- 
cide, the  showing  of  the  loss  of  a  note 
found  in  assured's  clothing  held  sufH- 
cient  to  authorize  secondary  evidence  of 
its  contents.      Sovereign  Camp  v.  Ward, 

196  Ala.   337,   71   So.   404. 

Evidence  as  to  efforts  made  to  find 
deed  claimed  to  be  lost  held  suHicieni  to 
justify  admission  of  secondary  evidence 
of   its    contents.     Roe    v.    Doe,    1S4    Ala. 

199,    83    So.    949. 

g  14S  (8)  Judicial  Pnptn. 

Where  judge  who  issued  warrants 
against  defendants  in  detinue  testified 
that  he  had  filed  them,  but  was  unable 
to  find  them,  testimony  :by  deputy  sher- 
iff that  a  copy  of  one  of  them  made  by 
him  was  correct  and  differed  from  the 
other  in  certain  particulars  was  admis- 
sible. Weil  V.  Teabo,  14  Ala.  App.  S7S, 
70  So.  B57. 
§   143   (IS)   Letters  and  Telegrams. 

Letters. — Evidence  that  after  former 
trial,  lette'rs  were  delivered  to  defendant's 
counsel  and  never  returned,  though  con- 
troverted. •>*'<*  to  authorize  admission  of 
secondary    evidence.     Pollak    v.    Winter, 

197  Ala.  173,  72  So.  386. 
§  142   (14)   Conveyances. 

Failtue  to  Find  Deed  in  Court.  — 
Carter  v.  Tennessee  Coal,  etc.,  R.  Co., 
180  Ala.  367,  61  So.  65.  See  the  title 
EVIDENCE,  §   143    (14).  vol.   6,   p.   175. 

Quitclaim  Deed. — To  authorize  sec- 
ondary evidence  of  a  quitclaim  deed 
claimed   to   be  lost  the   preliminary   proof 
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of  the  loss  is  sufficient  if  it  s&tisfies  the 
court  of  the  fact  of  loss  with  reasonable 
certainty,  though  it  be  circumstantial, 
but  the  degree  of  proof  may  vary  with 
the  importance  and  value  of  the  instru- 
ment and  the  Surrounding  circumstances. 
Alexander  r.  Fountain,  199  Ala.  3.  TO 
So.  669. 

S  143.  Proof    a*  to    PotKHion    or 

Control  of  Primary  Evidence. 

Under  Code  1907.  S  3374,  as  amended 
by  Laws  190S,  p.  1*,  providing  that,  if 
an  original  conveyance  is  not  in  the 
party's  control,  a  certified  transcript 
must  be  received  in  evidence,  there  was 
no  error  in  admitting  the  record  of  the 
deed  where  one  grantee  was  dead,  the 
other  grantee  outside  the  state,  and  one 
defendant,  who  was  landlord  of  the 
other,  testified  that  the  deed  had  never 
been  in  his  possession.  Seamans  v. 
Blankenship    (Ala.),    73    So.    469. 

§  144.  Notice    to    Produce    Primary 

Evidence. 
§  144  (1)  NeceiBity  in  General 

Under  Code  1907,  §  5396,  written  no- 
tice by  surety  to  creditor  to  sue  princi- 
pal is  not  collateral  matter,  and  evidence 
of  its  contents  is  not  admissible  without 
notice  to  produce  the  letter.  Peterman 
V.  Southern  Cotton  Oil  Co.  (Ala,  App.),  73 
So.   991. 

Secondary  evidence  of  a  letter  sent  to 
defendant  is  inadmissi^ble  until  plaintiff 
has  made  a  demand  on  defendant  to 
produce  the  letter.  Farmers'  Mut.  Ins. 
Ass'n  V.  Tanlcersley,  13  Ala.  App.  524,  69 
So.   410. 

An  agent  making  out  and  mailing  a 
statement  can  not  testify  as  to  the  con- 
tents, where  the  copy  kept  is  lost,  unless 
a  proper  showing  is  made  that  the  ad- 
verse party  has  'been  notilied  and  failed 
to  produce  the  original.  Gillespy  v.  Lit- 
tle (Ala.  App.),  77  So.  427. 
§  144  <3)  lime  of  Service. 

Secondary  evidence  of  the  contents  of 
a  document  is  not  admissible,  where  the 
notice  to  produce  it  as  required  by  Code 
1907,  S  4058,  did  not  give  suflicient  time 
to  procure  it  from  where  it  had  been 
sent.  Sovereign  Camp  v.  Ward,  196  Ala. 
327,  71  So.  404. 


§  148.  Cbaracter  and  Degreet  of  Secood- 

ary   Evidence. 
§  141  (1)  In  General. 

In  an  action  to  recover  land  claimed 
by  defendant  under  a  tax  sale,  where 
the  record  of  the  sale  was  lost  and  no 
copy  of  the  notice  thereof  existed  at  the 
time  of  trial,  the  court  might  permit  wit- 
nesses who  knew  the  contents  of  the 
lost  record  to  testify  to  their  recollec- 
tion of  the  contents.  Bedsole  i',  Davis, 
ie»  Ala.  325,  66  So.  491,  cited  in  note  in 
Ann.  Cas.    19160,  231. 

§  14S  (6)  Copiea  and  Connteiparts. 

Under  Code  1907,  gg  3979.  3960,  a  cer- 
tified copy  of  a  tract  book,  showing  a 
homestead  entry,  final  certificate,  and 
issuance  of  patent,  admitted  in  evidence 
in  ejectment,  established  prima  facie 
that  the  patentee  had  a  perfect  title. 
Ferryman  v.  Wright.  189  Ala.  3S1.  66 
So.  648. 
§  14S  <»>  Record!  and  Abatracto. 

Admission  in  evidence  of  record  in 
supreme  court,  correctness  of  which  is 
not  questioned,  instead  of  original  biU 
of  exceptions,  setting  out  letters  ought 
to  be  introduced,  is  not  error.  Pollak  v. 
Winter,    197    .Kh.    173,   72   So.    386. 

Execution  Docket  of  Court. — Williams 

V.  Lyon,   181   Ala.   531,  61   So.  299.     See 
the  title   EVIDENCE.  §   143   (9),  voL  6, 

p.    183. 

g  14&  Determination  of  Question  of  Ad- 
miiiibility. 

Where  plaintiff  intentionally  destroyed 
a  letter,  it  was  error  to  require  him  to 
state  only  so  much  of  the  contents  as 
was  material  to  (he  issues.  Russell  c. 
Bush,  196  Ala.  309,  71   So.  397. 

Judicial  Diacretioii.— When  best  evi- 
dence rule  as  relaxed  should  be  ac- 
corded, application  is  a  matter  of  judi- 
cial discretion.  Alabama  Fidelity,  etc.. 
Co.  V.  Alabama  Penny  Sav.  Bank  (Ala.), 
78   So.    103. 

VI.  DEMONSTRATIVE    EVIDENCE. 

§    14714.   Weapons,    Hiasiles   and    Other 
Inatrumenta. 
In   action    on  accident  policy,   it    was 
proper  for  jury  to  know  weight  and  site 
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of  sticks  used  in  assault  on  insured,  and 
slicks,  produced  and  identified,  wo^ld 
have  been  admissible.  Maryland  Cas- 
ually Co.  V.  McCallum  (Ala.),  75  So.  903. 
g  118.  Articles  Snbfject  to  or  Connected 
with  Controvers7. 

Pieces  of  Cross  Ties.  —  Adams  v. 
Crimm,  177  Ala.  279,  883,  58  So.  443. 
See  the  title  EVIDENCE,  §  148,  vol.  6, 
p.  183. 

Clothes. — Where  the  fact  of  injury 
wfas  un controverted,  admission  in  evi- 
dence of  clothes  worn  by  plaintilT  at  the 
time  of  the  accident  was  improper.  Ala- 
bama, etc.,  R.  Co.  V.  Bell  (Ala.),  76  So. 
930. 

Cinders  which  set  fire  to  the  witness' 
grass  and  were  picked  up  by  her  held 
properly  admitted  in  evidence  when  pro- 
duced by  her  at  the  trial.  Louisville, 
etc.,  R.  Co.  V.  Bouchard,  190  Ala,  1S7.  67 
So.  265. 

§   149.  WritinEs  Submitted  for  Compari- 
son. 

In  suit  to  foreclose,  where  execution 
of  the  mortgage  and  notes  was  denied 
by  respondent,  the  admission  in  evi- 
dence, over  respondent's  objection,  of 
genuine  specimens  of  her  handwriting, 
for  purposes  of  comparison  with  the 
signatures  of  the  mortgage  and  notes, 
was  erroneous,!  since  a  comparbon  of 
handwriting  may  not  .be  instituted  be- 
tween a  writing  in  question  and  gen- 
uine extraneous  papers,  .whether  the 
comparison  is  to  be  by  the  jury  trying 
the  case,  or  through  the  expression  of 
opinion  by  an  expert.  Suliby  v.  Palmer, 
194  Ala.  524,  196  Ala.  64S,  70  So.  1. 
§  ISO.  Experiments  in  Courts. 

Method  of  Stopping  Electric  Csr^ 
Birmingham  R.,  etc.,  Co.  v.  Sax  ton,  179 
Ala.  136,  59  So.  584.  See  the  title  EVI- 
DENCE,   g    150,    vol.    8,   p.    1«5. 

VII.  ADMISSIONS. 

(A)     NATURE,     FORM,     AND     INCI- 
DENTS IN  GENERAL. 
§  ISS.  Subject  Hatter. 

Value  of  Set  of  Tools.— Stamps  v. 
Thomas,  7  Ala.  App.  822,  62  So.  314. 
See  the  title  EVIDENCE.  §  152,  vol.  8. 
p.    IBTl. 


§  IM.  Judicial  Adnitsions. 
g   IBS.  Pleadings. 

To    make   a'  verified   pleading   effective 

I  an  admission  against  the  pleader  in  a 
subsequent  action,  it  is  not  necessary 
that  the  pleader  should  have  been  sub- 
to  perjury  if  his  oath  were  false, 
but  only  that  he  intended  to  affirm  the 
averments.  Turalin  v.  Tumlin,  195  Ala. 
457.  70  So.  254. 

Pleai^ngs  oot  sworn'  to  are  regarded 
as  the  mere  declaration  of  a  party's 
counsel,  and  statements  of  fact  therein 
are  not  admissible  as  evidence  against 
him.  Charlie's  Transfer  Co.  v.  Leedy  & 
Co.,  9  .\la.  App.  652,  64  So.  205,  Ann. 
Cas.  191SC,  736. 

Though  the  notary  before  .whom  a 
pleading  was  sworn  did  not  have  author- 
ity to  administer  oaths  generally,  and 
though  the  pleading  did  not  state  a  nec- 
essary element  of  defense,  it  was  admis- 
sible against  the  pleader  in  a  subsequent 
action.  Tumlin  v.  Tumlin,  195  Ala.  457,  70 
So.  254. 
§   18B.  Offers  of    Compromise  or  Settle- 

§  183.  In  General. 

§  163  (1)  In  GeneraL 

An  offer  or  agreement  to  pay,  or  a 
payment  by  way  of  compromise,  is  not 
an  admission  of  indebtedness  or  of  any 
fact  from  which  indebtedness  may  be 
inferred,  though  an  unqualified  state- 
ment, conceding  the  validity  of  a  claim, 
is  admissible,  though  forming  a  part  of 
an  effort  to  compromise.  Hughes  v. 
Daniel,  187  Ala.  41.  ftS  So.  518. 

Statement  of  Rule. — Globe  Tailoring 
Co.  V.  Seibold,  9  Ala.  App.  143,  62  So.  384. 
See  the  title  EVIDENCE,  §  163  (1).  vol. 
6,  p.  191. 

Applicatioo  of  Rule.— Rule  that  offer 
to  compromise  is  inadmissible  to  estab- 
lish amount  due  does  not  apply  where 
there  was  no  controversy  at  time  offer 
was  made.  Farabee  v.  Wade  (Ala.),  76 
So.  941. 
S   183   <t)   What   Conttitutes  Offer. 

Testimony  of  the  plaintiff  bailor  that 
defendant  had  told  him  that  the  ox,  the 
subject  of  the  bailment,  was  dead,  and 
that  Ijp    had   come    to   settle    for   same. 
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held    not     objectionable   as   an   offer    of 
compromise.     Lisenby    v,    Capps    (Ala.), 
7S   So.   332. 
§  163  <3)  PerBona  by  or  to  Whom  Hade. 

Statement    to    Third    Penon.— Alexan- 
der V.  Smith.  180  Ala.  541.  61  So.  68.    See 
the  title  EVIDENCE,  §  163  (3),  vol.  6.  p. 
193. 
§  184.  Statement*  in  Writing. 

Letter. — In  action  for  balance  due  un- 
der cropping  contract,  plaintiff  coutd 
testify  that  he  received  letter  from  de- 
fendant offering  to  buy  his  interest  in 
the  crop  for  a  stipulated  price;  such  let- 
ter conslitut'ng  an  admission  of  what 
was  due  when  it  was  written,  Farabee 
V.  Wade  (Ala.),  76  So.  941. 

Uortglge^Even  if  mortgage  for  a 
debt  already  incurred  be  regarded  as 
without  consideration,  it  is  competent 
evidence  as  an  admission  by  mortgagor 
of  the  indebtedness.  Rogers  i:  Whit- 
tle (Ala.  App,),  74  So.  B8. 
§  lee.  Aqiiieicence  or  Silence. 
§  l«ft  (1)  In  General. 

Testimony  by  the  sender  of  a  cable- 
gram that  he  thereafter  sent  a  letter 
stating  that  he  had  sent  the  message, 
and  had  never  been  notified  that  the 
message  was  not  received,  is  relevant  as 
an  admission  of  receipt.  Corry  v.  Sylvia 
y  Cia,  19S  Ala.  550,  es  So.  891. 

Defendants  who  gave  a  note  to  lake 
up  one  given  by  a  deceased  and  did  not 
abject  10  the  statement  of  his  account 
with  plaintiff  did  not  admit  the  ac- 
count's correctness,  where  they  were  not 
conversant  with  the  matter.  Orr  j'. 
Stewart,  13  Ala.  App.  342.  69  So.  649. 

A  question  to  a  witness  as  to  what  he 
wrote  another  is  improper,  where  there 
was  no  offer  to  prove  the  contents  of 
the  letters  in  reply  or  that  there  was  a 
diligent  search  for  them.  Lefkovits  v. 
Lester,  11  Ala.  App.  504.  66  So.  894. 
§  168  (7)  Failure  to  Anawer  Letter  or 
Statements  Therein. 

The  failure  of  seller  to  answer  letter 
by  buyer,  held  not  an  admission  of  as- 
sent to  a  proposed  cancellation;  letter 
being  a  declaration  instead  of  a  request 
for  cancellation.  Curjel  &  Co.  !■.  Hallett 
Mfg.  Co.  (Ala.),  73  So.  93ti. 


(B)  BY    PARTIES   OR  OTHERS    IN- 
TERESTED IN   EVENT. 

§   170.   Parties   of   Record. 
§  171. In  General. 

Coparties.— Statement  of  one  detend- 
anf,  in  absence  of  other,  to  third  person, 
that  other  signed  contract,  while  possi- 
bly admissible  to  contradict  witness,  wai 
incompetent  to  establish  fact  that  other 
signed  contract,  Ferlesie  i/.  Cook  (.\la.J, 
78  So.  915. 

§  17^.  Intereat  in  Suit  of  Perton*  Not 
Partiea. 

In  an  action  against  three  persons,  ai 
partners,  for  services  rendered,  declara- 
tions by  a  defendant  not  served  and 
eliminated  from  the  case  by  amendment, 
made  pending  'the  work,  to  the  effect 
that  plaintiff  was  working  for  him 
alone,  held  properly  excluded  as  againil 
the  claim  that  the  declarations  were  id- 
missible  as  against  the  interest  of  de- 
clarant at  the  time.  Potter  v.  Shanf, 
187  Ala.  138,  85  So.  778. 

(C)  BY  GRANTORS,  FORMER  OWN- 
ERS, OR  PRIVIES. 

§  171.  Priviea    and    Former    Ownen   in 
General. 

On  the  issue  of  adverse  possession, 
declarations  of  a  life  tenant  while  ia 
possession  are  not  admissible  to  the 
prejudice  of  the  remaindermen,  nor  art 
declarations  made  :by  a  predecessor  in  ti- 
tle after  parting  with  possession,  Gib- 
son V.  Gaines  (Ala.),  73  So.  92B. 

§  177.    Grantori,    Vendort,    or    Uortga- 
gora  of  Real  Property. 
Before    Conveyance.— In    ejectment  by 

heirs  against  adverse  possessor,  it 
was  proper  for  plaintiffs  to  show  dec- 
lar£tions  of  one  of  defendant's  grant- 
ors inconsistent  with  any  claim  o: 
rights  by  such  grantor  hostile  to  the  i'- 
tle  of  the  heirs,  etc.,  plaintiff's  ancestor. 
Street  v.  Shadlx,  197  Ala,  446,  73  So,  73, 
After  Conveyance.— Declarations  of  » 
husband  as  to  the  title  to  land,  made  to 
secure  credit  after  conveying  to  his  wi^e 
in  good  faith,  held  not  imputable  to  the 
wife  to  affect  her  title,  McCrory  v.  Don- 
ald,  192   .^la.   312,  68   So.  306. 


ranv  Google 


§§  183-189J/3  EviD 

§  183.  Testators  and  Intestates. 

Admission  of  Indebtedness. — In  action 
against  executor  on  account  alleged  to 
have  been  stated  to  the  deceased,  where 
deFendant  sought  to  show  confidential 
relation  to  raise  presumption  that  serv- 
ices were  gratuitous,  witness  was  prop- 
erly allowed  to  say  whether  she  had  ever 
heard  deceased  mention  paying  for  the 
services  involved.  Nance  v.  Counless 
(Ala.  App.),  78  So.  464. 

(D)    BY  AGENTS   OR   OTHER    REP- 
RESENTATIVES, 
g    18S.  Agents   or  Employees, 
g  IW.  In  General 

In  an  action  for  the  pric^  of  timber 
sold,  the  testimony  as  to  a  conversation 
between  the  seller  and  the  representa- 
tives of  the  buyer  as  to  the  sale  is  ad- 
missible. Monogram  Hardwood  Co.  v. 
Thrower,   10  Ala.  App.  414,  65  So.  89. 

In  action  for  conversion  of  mortgaged 
crops,  it  being  important  for  plaintiffs 
to  prove  amoi^nt  and  value  of  crops 
grown  on  certain  lands  that  had  gone 
into  possession  of  defendant  or  his 
agent,  declarations  of  agent  were  com- 
petent. Harmner  &  Son  v.  Johnson  (Ala. 
App.),  77  So.  446. 

S   1S8.  — —  Admissions    before  or    after 
Traiuaction  or  Event. 

Statements  made  to  defendant  by  her 
superintendent  during  the  construction 
of  a  building  as  to  work  and  materials 
incorporated  into  the  building  were  not 
admissible  against  her  as  admissions  or 
declarations,  unless  she  in  some  way  as- 
sented to  their  correctness.  Beitman  v. 
Birmingham  Paint,  etc.,  Co.,  IBS  Ala.  313, 
64  So.  600. 

Where  seller  of  sewing  machines  was 
not  parly  to  its  agent's  agreement  to 
furnish  a  salesman  to  the  buyer  to  re- 
sell the  machines,  agent's  letter  con- 
cerning such  agreement  held  properly 
excluded  in  action  for  price  of  the  ma- 
chines. Forehand  v.  White  Sewing 
Mach.   Co.,   195   Ala.   308,   70   So.   147. 

That  a  doctor  employed  by  defendant, 
when  calling  on  plaintiff  the  morning 
after  her  injury  on  defendant's  depot 
platform,  said  'hat  the  place  was  dan- 
gerous, and   that   he   had  told  defendant 


so,  is  not  competent  evidence.     Western 
Railway   i7.    Turrentine,    197   Ala.    603,   73 
So.  40. 
g  18&.  Corporate  Officert  or  Agents. 


Statement  of  Railroad  Agent.  —  Louis- 
ville, etc.,  R.  Co.  V.  Kay,  8  Ala.  App. 
562,  62  So.  1014.  See  the  title  EVI- 
DENCE, .  189  (1),  vol.  8,  p.  330. 
§  ISa  <lK)  Scope  and  Extent  of  Agency 
or  Employment  in  General 

Declarations  of  agents  or  otHcers  of  a 
corporation  are  not  evidence  against  the 
principal,  unless  made  within  the  scope 
of  their  authority  and  while  in  the  dis- 
charge of  their  duties  in  the  partcular 
transaction,  so  as  to  constitute  res 
gestx.  Meador  &  Son  v.  Standard  Oil 
Co ,   198  Ala.  36S,  72   So.   3'i. 

§    IW    (9)    Statements    by    Ofiicers    of 
Banks. 

In  an  action  against  a  bank  to  recover 
a  deposit  alleged  to  have  been  made, 
evidence  of  a  statement  by  the  cashier 
to  a  witness  that  such  deposit  had  been 
made  held  inadmissible.  Bank  v.  Tay- 
lor, 198  Ala.  665,  72  So.  384. 
§  IBS  (4)  SutementB  by  Agents  and 
Employees  io  General. 

In  an  action  against  a  telephone  com- 
pany for  failure  to  render  service  to  a 
patron,  a  statement  by  the  manager  of 
the  company  some  time  thereafter  to 
show  the  qualification  of  the  operator  in 
charge  at  the  time  was  inadmissible. 
Vinson  v.    Southern    Bell   Tel.,   etc.,   Co., 

188    Ala.    392,    66    So.    100. 

§  189  (8)  To  Establish  Liability  of  Car- 
rier for  Loss  of  or  Injury  to  Prop- 
erty. 
In  an  action  against  a  carrier  for  the 
loss  of  a  bale  of  cotton,  evidence  of  the 
declaration    and    report    of    a   compress 
company,  which  was  the  carrier's  agent, 
to  check  up  cotton  and  report  all  short- 
ages is  admissible    to  establish  the    loss. 
Southern  R,  Co.  v,   Brewster,  9  Ala.  App. 
397,    63    So.   790.  , 

g  189^.  Public  Officers  or  Agents. 

Probate  Judge.— Since  a  probate  judge 
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has  authority,   under  Gen.  Acts   191S,  p. 
243,  g  14,  to  authorize  publication  of  poll 
lists,    his    declarations    are    admissible 
show  who  in  fact  has  received  such 
thority,  and   their  admission   in  evidence 
does  not  affend  Code  1907,  §  4007.  as  to 
admissions  of  officials  offered  by  one  af- 
fected   by    interest.      Deal    v.    Houston 
County    (Ala),    78    So.    809. 
§  193.  Partners  and  Joint  Contractors. 

Statements  Made  after  Dissolution  — 
Correctness  of  Claim. — Smith  v.  Allen, 
7  Ala.  App.  397.  62  So.  296.  See  the  ti- 
tle EVIDENCE,  §  193  (3),  vol.  8.  p.  226. 
§  18*.  Principal  or  Surety. 

The  •principal's  admission  of  indebted- 
ness after  breach  of  contract  is  res 
inter  alios  acta.  ■  incompetent  against 
guarantor.  Rawleigh  Medical  Co.  i: 
Hooks  (Ala.  App.).  78  So.  310, 
§  1»5.  Trustee  or  Beneficiary. 

In  ejeclment,  where  both  parties 
claimed  from  a  common  grantor,  de- 
fendant under  a  sale  from  the  executor 
of  the  common  grantor,  it  was  error  to 
permit  plaintiff  to  introduce  in  evidence 
newspaper  advertisements  of  the  execu- 
tor's sale,  purporting  to  show  that  the 
land  in  controversy  was  excepted.  Kyle 
r.  Jordan,  187  Ala.  3S5,  86  So.  522. 
§  IM.  Conspirators  and  Persons  Acting 
Together. 

In  ejeclment,  where  a  scheme  on  the 
part  of  plaintiff  and  his  grantee  to  coerce 
plaintiff's  wife  to  sign  the  deed  was 
shown,  the  acts  of  plaintiff  in  that  be- 
half were  admissible  against  the  grantee 
or  his  privies,  whether  he  was  present 
or  not.  Gilley  v.  Denman,  186  Ala.  S61, 
64  So.  97. 

(E)  PROOF  AND  EFFECT. 
I  IBS.  Preliminary  Evidence. 
§  199.  In  General. 

Letters  Containing  Hearsay  State- 
ments  Webb   T.   Gray,    181    Ala.'  408,   62 

So.    194.      See    the    title    EVIDENCE,    | 
199,   vol.   6,  p.   229. 

§    800.    Existence    and     Extent    of 

Afency  or  Authority. 

A  written  statement  by  defendant's 
agent   was    not    admissible   against     her, 
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where  it  did  not  appear  that  it  was  nwde 
in  the  course  of  the  agent's  employ- 
ment, or  that  it  was  not  made  long  after 
his  employment  terminated.  Beitman  v. 
Birmingham  Paint,  etc.,  Co.,  18S  Alt 
SIS',  64   So.   600. 

Where  plaintiff  was  a  corporation,  a 
conversation  between  defendant  and  an 
individual  over  a  telephone  is  inadmissi- 
ble against  the  corporation,  without 
proof  that  such  individual  was  author- 
ized to  bind  the  corporation.  Cross- 
white  V.  Chattanooga  Brewing  Co.,  10 
Ala.  App,  425,  es  So.  298,  cited  in  note 
in  Ann.  Cas.  1916E,  977. 

Where  fact  of  agency  rests  in  parol, 
or  is  inferable  from  principal's  coodnct, 
and  there  is  evidence  of  agency,  the 
agent's  acts  or  declarations  are  admissi- 
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visions,  notwithstanding  a  policy  provi- 
sion against  unwritten  waiver.  Insur- 
ance Co.  V.  Williams  (Ala.),  77  So.  159; 
Fire  Ass'n  v.  Williams  (Ala.).  77  So. 
168. 

There  being  independent  proof  tend- 
ing to  show  agency  of  one  and  extent  of 
his  authority  which  would  warrant  jury 
in  finding  that  agency  existed,  if  jury  so 
found,  agent's  admissions  were  admissi- 
ble against  his  firincipal.  Hamner  & 
Son  t/.  Johnson   (Ala.  App.),  7T  So.  4*6. 

Weight  and  Sufficiency.— Where  de- 
fendant wrote  that  its  agent  would 
adjust  a  claim,  letter  from  the  agent 
named  was  properly  admitted  over 
objection  that  it  was  not  shown  that 
agent  had  authority  to  write  the  letter. 
American  Workmen  v.  James,  14  Ala. 
App.  477.  70  So.  976,  cited  in  note  in 
Ann.    Cas.   1917D,   929. 

Evidence  as  to  B.'s  connection  with 
corporation  held  sufficient  to  render  ad- 
missible statement  furnished  by  him  as 
to  quantity  of  logs  cut  <by  plaintiffs  for 
the  corporation.  Hitt  Lumber  Co.  f. 
McCormack.  13  Ala.  App.  453,  68  So. 
696. 

9  WWyi.   Detemiinatioa    of   Question    of 
Admissibility. 

Where  a  written  statement  by  defend- 
ant's superintendent  was  offered  as  an 
admission  by  her,  the  party  offering  it 
had  the  burden  of  showing  that  it  was 
made   within    the   scope  of    the  snperin- 
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tendent's  authority,  and  in  the  course  of 
the  particular  transaction  in  which  he 
was  engaged  on  behalf  of  defendanl. 
Beitman  v.  Birmingham  Paint,  etc.,  Co.. 
18S  Ala.  313,  64  So.  eoo. 
S  sot.    Explanation   or    LimitatioD. 

Contrary  Statementa  Hade  at  a  Dif- 
ferent Time, — Where  declarations  made 
after  declarant  had  parted  with  posses- 
sion of  the  property  were  admitted  on 
the  issue  of  adverse  possession,  it  was 
permissible  to  rebut  that  evidence  by 
testimony  of  a  third  party  denying  the 
declarations  and  detailing  the  conversa- 
tions which  took  place.  Gibson  t: 
Gaines  (Ala.),  73  So.  929. 
S  SOe.  CoaclusivcnCH  and  Effect, 
g  S06   (1)    In   General. 

On  a  bill  against  a  tenant  in  common 
for  an  accounting  for  timber  cut  and  re- 
moved from  the  land,  where  plaintiff  of- 
fered no  certain,  definite  evidence  as  to 
the  amount  removed,  a  logbook  intra- 
duced  by  defendant,  purporting  to  show 
the  amount  cut  and  removed  held  to 
amount  to  an  admission  that  he  had  re- 
moved the  amount  therein  shown.  Gulf 
Red  Cedar  Co.  v.  Crenshaw,  188  Ala.  806, 
U  So.  1010. 
§  206  (3)  Ai  to  Indebtedneu. 

Agninot  Another  Creditor.— Smith  v. 
Allen,  T  AU.  .\pp.  3fl7,  62  So.  £96.  See 
the  title  EVIDENCE,  S  206  O)'  vol.  6. 
p.   234. 

§  80e  <S>  As  to  Title  or  foiieBiion. 

Father's    Title    to    Land    at  Time    of 
Death.— Mays  i-.    Burleson,  180  Ala.  396, 
61    So.   75.      See    the   title    EVIDENCE, 
S   206    (3),   vol.   6,   p.   234. 
§  906  (B)  ConchiaiveneH  aa  against  Priv- 
ies, Codcfendants,  and  Peraoni  Rep- 
resented   hy    or     Jointly     Interested 
with   Declarant 

Acts  and  declarations  of  defendant, 
not  sanctioned  by  other  defendant,  ex- 
pressly or  impliedly,  and  not  involving 
other  defendant  in  sale  in  litigation, 
were  not  admissible  against  other  de- 
fendant. Weil  Bros.  v.  Hanks  (Ala.), 
77   So.  933. 

Concessions  of  property  owner  de- 
fendant, who  did  not  appeal,  as  to  loca- 
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tion  of  stakes  causing  injury  to  pedes- 
trian, was  not  ibinding  on  city  which  ap- 
pealed. Birmingham  r.  McKinnon 
(Ala.),   75   So.   487. 

Vm.  DECLARATIONS. 

(A)     NATURE,     FORM,    AND     INCI- 
DENTS IN  GENERAL. 
§  M7.  Nature,  and    Gronnda  for  Admis- 
sion in  Genaral. 

In  action  for  assault,  evidence  that 
magistrate  to  whom  plaintiff  complained 
refused  to  issue  warrant,  and  evidence  of 
his  reasons,  held  incompetent  and  prop- 
erly excluded.  Johnson  v.  Johnson 
(Ala.),  7T  So.  335. 

§  SOS.  Hakinf  of  Sutement  Pact  in  It- 
sue. 

Proof  of  an  admission  by  a  debtor 
that  a  fixed  sum  is  due,  which  was 
claimed  of  him  on  an  account  by  the 
creditor,  supports  a  count  on  a  state  J 
account,  though  the  admission  was  made 
in  response  to  the  assertion  of  a  claim 
by  the  creditor,  unaccompanied  by  a 
statement  of  the  items  comprising  the 
account.  Smith  v.  Allen,  7  Ala.  App. 
397,   «£   So.   396. 

§  SOB.    SUtements   Showing   Physical   or 
Mental  Condition. 

While  it  might  be  error  to  permit  one 
to  testify  as  to  what  he  said  or  did  in- 
dicative of  pain,  it  would  .be  proper  for 
him  to  testify  whether  he  suffered  pain. 
Birmingham  R.,  etc.,  Co.  v.  Gray,  196 
Ala.  43,  71   So.  689. 

Expressions  of  pain,  and  of  the  lo- 
cality, nature,  extent,  and  character  of 
it,  are  usually  admissible  in  action  for 
personal  injuries,  but  the  rule  does  not 
include  declarations  as  to  the  cause  of 
the  pain  or  narrations  of  past  conditions. 
Birmingham  R.,  etc.,  Co.  v.  Gray,  196 
Ala.  43,  71   So.  689. 

§  SIO.   Statements  Showing   Intent,    Mo- 
tive, or  Nature  of  Act. 

Statements  by  Persons  Since  De- 
ceased.— In  widow's  action  of  statutory 
ejectment  to  recover  homestead,  what 
was  intention  of  deceased  husband  with 
reference  to  homestead  character,  and 
whether  he  had  abandoned  land  as  part 
of   homestead,   were    inquiries    on   which 
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those  competent  to  testify  might  retail 
his  statements  disclosing  intention. 
Hodges  V.   Hodges   (AU.),  77  So.  7*1. 

Desire  of  Recovery  .—Woodmen  of  the 
World  V.  Wright,  7  Ala.  App.  255,  60  So. 
lOOe,  cited  in  note  in  Ann.  Cas.  I9i8C, 
1050.  See  the  title  EVIDENCE,  §  210, 
vol.  6,  p.  337. 


§  SIS  (1)  Satementa  by  Psrtiei  of  Rec- 
ord in  General 

Failure  to  Do  Hoiuehold  Work.— Bir- 
mingham R.,  etc.,  Co.  V.  Coclcrum,  179 
Ala.  372,  60  So.  304.  See  the  title_  EVI- 
DENCE, I  313  (1).  vol,  6,  p.  239.  ' 

Testimony  of  plaintiffs  wife,  in  her 
husband's  action  for  hts  damages  for  tn- 
juiies  to  her,  that  she  did  her  household 
work  before  the  injury  and  did  not  do  it 
afterwards  was  not  inadmissible  as  self- 
serving.  Birmingham  R.,  etc.,  Co.  v. 
Roach,    188    Ala.   306,   06    So.   S2, 

ConvenationB  among  aigners  of  note 
sued  on,  had  in  the  absence  of  the  paye:, 
held  inadmissible.  Planters'  Chemical, 
etc.,  Co.  V.  Stearncs,  IBfl  Ala.  503,  M  So. 
699. 

In  detinue  for  cotton  of  whiclr  defend- 
ant claimed  he  and  filaintiti  were  coten- 
ants,  evidence  by  defendant  that  he  had 
charged  himself  with  fertilizer  used  on 
the  land  held  inadmissible  as  a  mere 
self-serving  act.  Williams  v.  Lay,  1B4 
Ala.  54,  63  So.  466. 

In  action  against  aut^eon  for  malprmc- 
tice,  evidence,  concerning  communica- 
tions between  plaintiff  and  another  doc- 
tor not  brought  to  defendant's  knowl- 
edge, held  properly  excluded.  Barfield 
r.  South  Highland  Infirmary,  191  Ala. 
S53,  68  So.  30. 

§  SIS   (6)   Statementa  aa  to  Intent,  Mo- 
tive, or  Nature  of  Act. 

In  action  for  homicide,  defendant's 
self-serving  declarations  of  his  desire  to 
avoid  difficulty  with  deceased  are  inad- 
missible, although  testimony  regarding 
deceased's  efforts  to  obtain  a  reconcilia- 
tion were  admitted.  Kuykendall  t'.  Ed- 
mondson  (Ala.),  77  So.  24. 
S  SIS  (ISJ^)  Statements  by  Peraons 
Since  Deceased  in  General 

Declarations  of  a  person  as  to  his  age. 
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affecting  favor»bly  his  own  interest  oi 
that  of  his  estate  in  an  existing  con- 
troversy, are  inadmissible,  although)  he 
has  since  died,  not  because  hearsay,  but 
because  self-serving.  Landers  v.  Hayei, 
196  Ala.  Sb?,  72  So.  106. 


Statementa  in  dispaiagement  of  pro- 
prietary intereat,  when  no  motive  for 
misrepresentation  appears,  are  entitled 
to  consideration  against  declarant  and 
those  in  privity  with  him,  without  re- 
gard to  their  connection  with  poisesiioa 
or  other  concrete  acts  of  ownership. 
Kfartin  v.  Long  (Ala.),  75  So.  96S;  Bar- 
field  V.  Evans,  187  Ala.  579,  65  So,  9i€; 
Tumlin  v.  Tumlin,  195  Ala.  457,  70  Sa 
254. 

Statements  in  disparagement  of  pro- 
prietary interest,  when  no  motive  or 
misrepresentation  appears,  are  admissi- 
ble against  strangers,  when  relevant  to 
the  fact  in  issue  and  the  declarant  is 
dead  or  his  sworn  testimony  can  not  be 
held.  Bartield  v.  Evans,  187  Ala.  ST9,  65 
So.   928. 

In  ejectment,  where  record  title  ij 
shown  to  be  in  one  through  -whom  plain- 
tiff claims,  statement  of  such  person  dis- 
claiming title  to  land  and  declaring  it  to 
be  in  her  mother,  who  was  in  possession 
of  land  by  virtue  of  dower  interest  in  it. 
is  admissible.  Martin  t'.  Long  (Ala.), 
75  So,  968. 

§  S14.  Declarations  of  Persona  in  Possti- 
aion  or  Control  aa  to  Title  or  Pot- 
sesaton. 
§  S14   (S)    Real  Property  in   General. 

Declarations  by  one  executing  crop 
mortgage  as  to  his  tenancy  of  land,  made 
in  absence  of  lessors,  are  inadmissible  to 
estaiblish  mortgagor's  rights  in  the  land. 
Shotts   T.    Cooper   (Ala.),   74   So.   353. 

Source  of  Tide.— Declarations  as  to 
the  source  of  title  are  not  admitted  >a 
any  form  of  action.  Dent  f.  Slovafl 
(Ala.),  75  So.  941. 

The  declarations  by  one  in  possessioa 
of  land  as  to  source  of  his  title  are  com- 
petent only  to  show  that  he  claims  pos- 
session, not  that  he  claims  as  purchaser 
under  a  proper  conveyance'  from  the  for- 
mer   owner,    or    under     color    of    title. 
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Stewart     Bro 
So.    70. 

Ownerabip.— In  ejectment,  where  a 
defense  of  adverse  possession  was  set 
up,  expressions  of  a  witness  as  to  his 
ownership  were  properly  excluded,  when 
not  brought  to  the  knowledge  of  the 
true  owner.  Haley  v.  Miller,  1«3  Ala. 
482,    69    So.    564. 

Declarations  of  a  party  in  possession 
of  land,  claiming  or  disclaiming  owner- 
ship, are  admissible  in  an  issue  of  dis- 
puted ownership,  no  matter  who  may  be 
parties  to  the  suit.  Stewart  'Bros.  v.  Ran- 
som (Ala.),  76  So.  70. 
§  an  (3)  Self-Serving  Dedarationa  Re- 
UUng  to  R«al  Property. 

In  an  action  of  forcible  entry  and  de- 
tainer, declarations  of  an  alleged  tenant 
in  possesion  claiming  to  own  the  prop- 
erty were  inadmissible.  Dent  v.  Stovall 
(Ala.),  75  So.  841. 

One  claiming  by  adverse  possession 
can  give  in  evidence  declarations  of 
ownership  made  by  his  ancestor  and  by 
plaintifTs'  ancestor  while  they  were  in 
possession  to  explain  the  nature  of  the 
possession.  Gibsqn  t-.  Gaines  (Ala.),  73 
So.  989. 

§  Sli    (4)    Declarations    against    Interest 
RclatinK  to  Real  Propcrtr. 

Where  defendant  claiming  by  adverse 
possession  had  given  in  evidence  decla- 
rations of  his  and  plaintiffs'  ancestors  to 
show  the  nature  of  the  possession,  plain- 
tiffs can  in  rebuttal  prove  contradictory 
declarations  made  while  declarants  were 
in  possession.  Gibson  v.  Gaines  (Ala.), 
73  So,  929. 
§  914  (S)  Personal  Property. 

In  an  action  for  destruction  of  a  lien 
on  cotton  claimed  by  plaintiff  through  a 
husband's  mortgage  and  by  defendants 
as  purchasers  from  the  wife,  declarations 
of  children  as  to  the  character  of  their 
possession  while  ginning  and  warehous- 
ing the  cotton  were  admissible  as  to  the 
disputed  ownership.  Pelham  Sitz  &  Co. 
V.    Herzberg-Loveman     Dry   Goods    CO., 

194    Ala.   237,    69    So.   881. 

§   klS.   Declarations   as   to   Bonndaries. 
§  US   (1)   In  General. 
In  action  involving 


vey  as  locating  west  boundary  of  sec- 
tion, evidence  that  defendant  moved 
fence  along  south  side  to  correspond  to 
such  survey,  thereby  adopting  it  where  it 
was  to  his  interest  to  do  so,  held  prop- 
erly admitted.  Smith  v.  Bachus,  19S 
Ala.  8,  70  So.  261. 

§  SIS  (S)    Title  or    Interest  at    Time  ol 
Declaration. 

Declarations  of  Defendant.— Horn  sby 
V.  Tucker,  IBO  Ala.  418,  61  So.  938.  See 
the  title  EVIDENCE,  S  215  (2),  vol.  6, 
p.  2S3. 

§  SIS  (fi)   Dcdantions  by  Former  Own- 
ers. 

Evidence  that  plaintiffs'  predecessor 
claimed  land  to  a  "stob"  and  was 
present  when  it  was  driven  and  that  he 
pointed  out  the  lines  to  his  grantees  and 
located  the  corner  and  put  them  in  pos- 
session to  the  line  claimed,  held  admis- 
sible. Smith  V.  Bachus,  195  Ala.  8,  70 
So.  361. 

In  action  involving  dispute  as  to  lo- 
cation of  boundary  o£  government  sec- 
tion, evidence  as  to  whether  predecessors 
of  parties  recognized  a  fence  or  hedge- 
row as  marking  the  government  survey 
held  improperly  excluded.  Smith  v. 
Bachus,  195  Ala.  8,  TO  So.  SSI. 

(B)  BY    DECEDENTS   AGAINST    IN- 
TEREST. 

§  ai7.    Declarations    sgainst    Interest    in 

In  an  action  for  death  due  to  a  gas 
explosion  in  a  coal  mine,  declarations  of 
deceased  tending  to  show  that  he  was 
negligent  held  admissible  as  declarations 
against  interest.  Alverson  v.  Little  ,Ca- 
haba  Coal  Co.  (Ala.),  77  So.  547. 
§  S1&.  Statements  as  to  Pact  or  Nature 
of  Transfer  or  Gift. 

Declaration  of  Grantor  of  Grantee's 
Posaesnon  of  Deeds. — Napier  v.  Elliott, 
177  AU-  113,  58  So.  435.  See  the  title 
EVIDENCE,  §  219,  vol.  6.  p.  54. 

(C)  AS  TO  PEDIGREE.  BIRTH  AND 
RELATIONSHIP. 

§   S19i/^,   Nature  of    Questions   of    Pedi- 
gree  and   Matters   Relating   Thereto. 
Hearsay  evidence  is  always  admissible 
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to  prove  "pedigree,"  which  terra  em- 
braces not  only  questions  of  descent  and 
relationship,  but  also  the  particular  facts 
of  'birth,  marriage,  and  death,  and  the 
time  when  these  events  may  have  hap- 
pened. Landers  v.  Hayes,  IM  Ala.  533, 
TS  So.  lOe. 

8  MO.   Gftneral  and  Pamily   Rspuutioii. 
Age   may   be   proved   by   testimony  of 

person  himself,  and  fact  that  his  knowl- 
edge is  derived  from  parents  or  family 
reputation  does  not  render  his  testimony 
inadmissible.  Landers  v.  Hayes,  ise  Ala. 
533,  72  So.  lOa. 

9  m.  DecUratiotu  by  Hembcrt  of  Fam- 

ily. 
§  MS.  By   Deceased  Hemben. 

In  ejectment,  where  age  of  plaintiffs 
deceased  father  was  a  material  issue, 
proof  of  the  statements  of  such  father 
as  to  his  age,  all  made  before  suit  was 
brought,  was  admissible.  Landers  v. 
Hayes,  1B6  Ala.  53»,  72  So.  106. 

9  SM.  NeccMity  That  Declarant  Be 

Dead. 

As  a  .predicate  for  the  admission  of 
hearsay  evidence  of  members  of  a  family 
as  to  matters  of  pedigree,  it  must  ap- 
pear that  declarant  has  died  since  mak- 
ing his  declaration.  Landers  i'.  Hayes, 
196  Ala.  533,  73  So.  106. 

There  is  no  error  in  excluding  evi- 
dence as  to  whether  witness  heard  an- 
other person  saying  anything  about  the 
death  of  still  another  person,  or  when 
he  died,  since  to  render  admissible  the 
declarations  of  a  member  of  f  family  as 
to  pedigree,  family  history,  or  repute, 
it  must  appear  that  the  declarant  mem- 
ber is  dead,  insane,  or  permanently  or 
indefinitely  beyond  the  jurisdiction  ol 
the  court.  Perolio  v.  Woodward  Iron 
Co.,  197  Ala.  197,  73  So.  197. 
§  MS.  Relationahip  to  Family. 

Hearsay  declarations  of  members  of  a 
family,  admissible  on  matters  of  pedi- 
gree, whether  in  writing  or  by  word  of 
mouth,  should  be  confined  to  some  m 
bers  of  the  family,  as  distinguished  from 
a  general  rumor  or  neighborhood  repu- 
tation. Landers  v.  Hayes,  196  .\la.  533, 
72   So.   106. 


IX.  HEARSAY. 

§  SM.  In  GeneraL 

§  MS  <1>   Natun    of    HearMy    Evidence 
rad   AdnuMibility   in   Geaer«L 

Since  legal  title  to  land  can  not  be  es- 
tablished by  reputation,  a  reference  in 
the  minutes  of  a  town  council  to  a  W. 
lot  at  the  corner  of  cerUin  streets,  which 
was  about  the  location  of  a  grant  to  W.,  ' 

is  not  evidence  of  title  of  such  lot  in  W.  I 

Moore  V.  Roe,  185  Ala.  581,  64  So.  SS6.  I 

As    to    Hortgage    in    laiOe.  —  Hear-  | 

say  evidence  of  witness  as  to  mortgage 
in  issue  in  action  for  loss  under  fire  pol-  | 

icy  held  properly  excluded.  Exchange 
Underwriters'  Agency  v.  Bates,  1»5  Ala,  ' 

161,  69  So.  956. 

Earning    of    Honey   by    Wife.  —  Bat-  | 

son  f.  Alexander  City  Bank,  n9  All. 
490,    60    So.   313,      See    the    title    EVI-  | 

DENCE,  §  M8   (I),  vol.  6,  p.  358. 

Purchaae  of    Land  by    Wife.— Elam  v.  \ 

Brewer  Lumber  Co..  176  Ala.  48,  57  So.  I 

483.     See    the  title    EVIDENCE,  $   US  i 

(1),   vol.    6,   p.   358.  I 

Testimony  of  one  aMitting  a  rarreror  | 

in    locating  a   corner  as   to  such  corner  | 

is  hearsay  as  against  one  not  notified  of 
the  survey  as  required  <by  Code  190T,  i 
6033,  unless  the  witness  knows  of  his 
own  knowledge  that  the  location  was 
correct.  May  v.  Willis  (Ala,),  76  Sa 
941. 

3  ass  (S)  Heariay  Evidence  of  Opinions. 
Critidtm  of  County  Official.  —  Bit- 
son  V.  Alexander  City  Bank,  179  -Mi. 
490.  80  So.  313.  See  the  title  EVI- 
DENCE. §  228  (2).  vol.  6,  p.  S60. 
§  MS  (3)  Evidence  of  Death. 

Hearsay  evidence  that  the  mother  ol 
insured  had  died  of  tuberculosis  is  inad- 
missible. Mutual  Life  Ins.  Co.  v.  Wiite, 
190  Ala.  337,  67  So.  283. 
g  MS  <4)  Information  Acted  on  by  Wit- 
Testimony  of  one  who  saw  fire  was 
not  rendered  hearsay  by  the  fact  that  he 
testified  that  his  attention  was  called  to 
it  by  the  remark  of  another.  Hamilton 
v.    Cranford     Mercantile    Co.    (Ala.),   n 

So.   401. 
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§  >M%.   Sntementa    bjr    Penons    Other 
than  Partiei  or  WitneHes. 

S  M8. Oral  Sutementa. 

3  StS  (1)  ConversationB  with  Third  P«r- 

In  a.n  action  against  three  persons,  as 
partners,  for  services,  evidence  of  a  con- 
versation 'between  a  defendant  and  a 
third  person  had  in  the  absence  of  plain- 
tiff was  inadmissible  as  hearsay,  unless  the 
.s  an  admission  against 
:  of  defendant.  Potter  v.  Shauf, 
1S7   Ala.   1S8,   6S   So.   778. 

Conversation  between  Conductor  and 
Pasaenser. — Louisville,  etc.,  R,  Co.  ■v, 
Dittturn,  178  Ala.  600,  SB  So.  433.  See 
the  title   EVIDENCE,  §  239   (l),  vol.  6. 

p.    260. 

Statements  of  Plainti&'a  Poreman. — 
Owen  V.  Alabama,  etc.,  R.  Co.,  181  Ala. 
9S3,  ai  So.  92i,  cited  in  note  in  Ann.  Cas. 
191SA,  1042.     See  the  title   EVIDENCE, 

g  229   (1),  vol.  6.  p.  260. 

Statements  Regardins  Newspaper  Pub- 
lication.— Parsons  v.  Age-Herald  Pub. 
Co.,  181  Ala.  439,  61  So.  349.  See  the  ti- 
tle EVIDENCE,  g  229  (1),  vol.  6,  p.  26«. 
§    299    <S)    Statementa   in    OencnL 

Statement  of  a  third  person  relative 
to  a  letter  purporting  to  have  been  writ- 
ten by  defendant,  and  by  which  it  is 
sought  to  show  defendant's  connection 
with  a  lirm,  is  not  competent  unless 
made  in  defendant's  presence  and  not 
disputed  by  him.  White  Trunk,  etc., 
Co.  V.  Brantley  (Ala.  App.),  75  So.  182. 

Evidence  Held  InadmiHible.— In  an 
action  for  breach  of  contract,  testimony 
that  an  agent  of  the  corporate  sellers 
stated  he  thought  the  buyer  was  going 
to  fall  down  on  his  agreement  is  hear- 
say and  inadmissible.  Curjel  &  Co.  v. 
Hallett  Mfg.  Co.   (Ala.),  73  So.  938. 

In  an  action  for  slander  in  that  de- 
fendant imputed  that  plaintiff  was  un- 
chaste, plaintiff's  testimony,  that  she  had 
heard  a  report  that  defendant  had  told 
that  a  man  was  keeping  her,  held  inad- 
missible to  show  special  damages  for 
mental  distress.  Donaldson  v.  Rober- 
son    (Ala.   App.),  73  So.   233. 

In  an  action  by  the  assignee  of  a  lease 
against  the  lessor,  the  court  properly 
refused   to   permit  plaintiff  to   testify   as 


to  statements  made  by  his  assignor  con- 
cerning the  lease,  such  being  hearsay 
and  not  binding  on  the  lessor.  Streit  v, 
Wilkerson,  I8fl  Ala.  88,  65  So.  164. 

In  a  suit  for  loss  of  goods,  the  decla- 
ration of  a  depot  agent  that  the  goods 
were  short  and  would  arrive  is  but  hear- 
say, and  not  a  verbal  act  within  the 
scope  of  duty  then  being  performed. 
Louisville,  etc.,  R.  Co.  *.  Lynne,  1B« 
Ala.  21,  71  So.  338. 

In  a  servant's  action  for  injury,  a  ques- 
tion to  a  witness  examined  by  defendant, 
as  to  whether  he  had  ever  heard  of  any- 
body having  an  accident  of  that  kind  be- 
fore or  since,  was  objectionable  as  call- 
ing for  hearsay  testimony.  Woodward 
Iron  Co.  V.  Spencer,  194  Ala.  285,  69  So. 
002. 

Dectarationa  of  Partner  In  Crime., — 
Webb  V.  Gray,  181  Ala.  408,  62  So.  194. 
See  the  title  EVIDENCE.  5  828  (8),  vol. 
6,  p.  281. 

Act  Not  in  Presence  of  Party. — Webb 
V.  Gray,  181  Ala.  408,  62  So.  1S4.  See 
the  title  EVIDENCE,  §  229  (2),  vol.  6,  p. 
261. 

Statements  of  Person  in  Audience. — 
Interstate  Amusement  Co.  v.  Martin,  8 
Ala.  App.  481,  62  So.  404.  See  the  title 
EVIDENCE,  §  239  (3),  vol.  6,  p.  261. 

Reason  for  Failure  to  Run  Train. — In 
an  action  for  damages  for  wrongfully 
conspiring  to  prevent  plaintiff  from  run- 
ning an  excursion  train  to  a  point  near 
defendant's  property,  hearsay  testimony 
of  the  reason  for  the  refusal  of  the  rail- 
road company  to  run  the  train  on  the 
appointed  day  is  admissible.  Brooks  v. 
Ingram,  186  Ala.  106,  85  So.  138. 
S  SM  <4)  Writinga.  Contracts.  Acree- 
menta^  and  Transaction. 

In  suit  to  enjoin  unfair  competition, 
evidence  that  defendant's  customer 
pointed  out  defendant's  fertilizer  as  that 
of  plaintiff  and  said  he  was  selling  it  as 
plaintiff's  held  inadmissible  as  hearsay. 
Empire  Guano  Co.  v.  Jefferson  Fertiliser 
Co.  (Ala.),  78  So.  S3'. 
§  SM  (S)  Ownership  and  Possession. 

Evidence  that  the  cashier  of  defend- 
ant bank  told  the  witness  that  a  deposit 
was  made,  not  for  the  benefit  of  plaintiff, 
but  for  the  benefit  of  the  one  delivering 
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tbe  money,   he)<l   inxlmissibte   in   an 
lion  for    the  deposit.      Bank    v.    Taylor, 
IM  Ala.  669,  78  So.  264. 

In  an  action  for  the  death  of  plaintiS** 
intestate  run  down  by  an  automobile 
which  defendant  admitted  having  owned, 
but  claimed  that  she  had  sold  to  J.,  who 
through  the  agency  of  a  driver  selected 
by  defendant  was  operating  it  for  hire, 
testimony  by  the  driver  as  to  declara- 
tions by  J.  prior  to  the  accident  as  to 
his  ownership  of  the  machine  was  prop- 
erly rejected.  Barfield  v.  Evans,  167 
Ala.  S7«,  6S  So.  »28. 

Statements  by  driver  of  automobile 
that  it  belonged  to  defendant  held  not 
admissible  to  establish  that  fact,  though 
admissible  to  contradict  the  driver.  Pat- 
terson V.  Millican,  12  Ala.  App.  324,  M 
So.  914. 
I  nt  <7}  Indebtednen  and  Payment. 

In  action  against  administrator  on  i 
Icged  account  stated,  question  whether 
witness  ever  heard  of  any  claim  on  the 
estate  for  nursing  was  properly  ex- 
cluded, as  catling  for  hearsay  testimony. 
Nance  v.  Countess  (Ala.  App,),  78  So. 
464. 
§  CM  (•)  Came. 

The  statement  of  an  injured  railroad 
passenger  to  his  physician  at  the  time  ol 
consultation,  after  leaving  the  train,  as 
to  who  was  responsible  for  the  injury, 
and  how  it  occurred,  was  not  admissible, 
being  hearsay.  Empire  Coal  Co.  ^. 
Gravlee,  e  Ala.   App.  6ST,  64   So.  207. 

In  an  action  on  a  fraternal  benefit 
certificate,  where  the  defense  was  sui- 
cide, testimony  that  "they  said  he  died 
from  taking  carbolic  acid"  was  properly 
excluded  as  hearsay.  Sovereign  C^mp  W. 
O.  W.  V.  Ward,  196  Ala.  327,  71  So.  404. 
{  S»  (»)  Due  Care  and  Nature  of  Act. 

In  a  switch  engine  conductor's  action 
for  injuries  under  federal  Employers' 
Liability  Act,  testimony  of  a  witness  as 
to  what  three  members  of  crew  operat- 
ing engine  which  injured  plaintiff  said 
about  accident  held  narrative  of  a  then 
past  transaction  and  hearsay,  and  inad- 
missible. Southern  R.  Co.  v.  Fisher 
(Ala.).  74   So.    580. 

Conversation  between  Husband  of 
Plaintiff  and    Flagnun    of   Defendant — 
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Louisville,  etc.,  R.  Co.  v.  Cornelius,  183 
Ala.  203,  62  So.  710.     See  the  title  EVI- 
DENCE, §  ZHa   (9),  vol.  6,  p.  264. 
9  nt  (11)  Representative  Character  tod 
RelationthipL 

Declarations  of  one  person  as  to  <x- 
is'ence  of  partnership  between  himself 
and  another  are  not  admissible  against 
such  other  to  prove  partnership  anUsi 
made  in  his  presence  or  within  the  ex- 
ception to  exclusion  of  hearsay  evidence. 
Guin  V.  Grasselli  Chemical  Co.,  197  Ala. 
117,   72    So.   413. 

9  SB9   (IS)    SUtements  by   Pcnon  Since 
Deceased. 

Statements  of  a  deceased  member  of  a 
fraternal  insurance  order  that  he  had 
told  an  officer  of  the  lodge  to  make  a 
change  in  the  beneficiary  are  hearsay, 
and  must  be  excluded  in  determining 
whether  a  change  was  made.  Slaughter 
V.  Slaughter,  186  Ala.  302,  6S  So.  348. 

To  Show  Ncmdelivery  of  Deed— Nap- 
ier V.   Elliott,   177   Ala.    113,  58  So.  435. 
See    the    title    EVIDENCE,    g   229   (15). 
vol.   6,   p.  367. 
9  UO. Writings. 

A  conductor's  testimony,  if  given  in 
an  action  for  injuries  to  a  shipment  of 
horses,  that  "exceptions"  were  noted  on 
the  bill  of  lading  held  hearsay.  Louis- 
ville, etc.,  R.  Co.  V.  Moorer,  195  .\la.  344. 
70  So.  277. 

In  assumpsit,  defended  on  the  ground 
that  plain tifif  had  converted  defendant's 
lumber,  the  exclusion  from  evidence,  on 
plaintiff's  objection,  of  certain  waybills 
alleged  to  have  been  issued  by  a  railroad, 
was  proper.  Steverson  v.  Agee  Sc  Co., 
14  Ala.  App.  44S,  TO  So.  298. 

New^Mper  Account. — In  action  for  di- 
version of  water  by  a  railroad  company 
maintaining  an  embankment,  a  news- 
paper account  of  the  flood  during  which 
the  diversion  occurred  was  hearsay. 
Nashville,  etc..  Railway  v.  Yarbroogfa, 
194  .Ma.  162,  69  So.  5B2. 
9  Wl.  Evidence  Fonnded  on  Hearsay. 
§  us.  In  GeneraL 

Balance  Due  on  Mortgage.  —  Plott  v. 
Foster,  7  Ala.  App.  402,  «2  So.  299.  See 
the   title    EVIDENCE,   S   232,    vol.  6,  p. 
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§  S34.  Reputation  u  to  Peraons. 

Proof  of  paternity  can  not  be  made 
by  evidence  of  its  notoriety  or  general 
acceptance  as  a  fact,  where  the  estab- 
lishment of  such  relationship  will  con- 
vict the  parents  of  criminal  conduct. 
Stephens  v.  Richardson,  ISO  Ala.  360,  56 
So.   497. 

I  S3S.  Uarket     Value     Shown     by 

Sales,  Offers  to  Purchase  or  Sell,  or 
Market   Quotations. 

Although  agreements  between  the  par- 
ties for  the  salt  of  property  are  not 
alone  evidence  of  the  market  value 
thereof,  they  are  evidence  that  the  prop- 
erty had  some  market  value,  and  can  be 
considered  along  with  the  other  evi- 
dence, being  in  the  nature  of  admissions. 
National  Surety  Co.  v.  Citizens'  Light, 
etc.,  Co.  (Ala,),  78  So.  834. 
9  9M. Repute  as  to  Facts. 

Character  of  PoBaesaion. — Williams  v. 
Lyon,  181  Ala.  531,  61  So.  899.  See  the 
title  EVIDENCE.  §  838  (2),  vol.  6,  p. 
372. 

X.  DOCUMENTARY  EVIDENCE. 

(A)     PUBLIC    OR    OFFICIAL    ACTS, 

PROCEEDINGS,   RECORDS,  AND 

CERTIFICATES. 

S  1S9.  Laws. 

§  MO. Ordinances. 

Where  an  ordinance,  limiting  speed  of 
train  in  city,  was  included  in  the  book 
of  ordinances  promulgated  by  governing 
authorities  as  oflicial  code,  the  court's 
exclusion  of  it  from  evidence  can  not  be 
justified  on  the  question  of  its  legal  pas- 
sage and  publication,  in  view  of  Code 
1607,  §  1259.  Douglass  V.  Central,  etc.. 
R.  Co.  (Ala.),  78  So.  457. 

Under  Code  1907.  §g  1359,  3989,  printed 
code    of    ordinances    purporting     to    have 
t>een  published  by  authority  of  the  coui 
cil    held   admissible    in    evidence.      Hill 
Condon.  14  Ala.  App.  332,  70  So.  208. 
§  MS.  Judicial  Acts  and  Records. 

In  a   suit   by  creditors  to  set  aside   a 
conveyance     by    a    deceased    debtor, 
fraudulent,     the     itemized     statement 
the      decedent's    indebtedness    made    by 
trustees  who  held  his  property  by  gen- 


eral assignment  for  the  benefit  of  cred- 
itors is  inadmissible  as  against  the  gran- 
tees. Davis  V.  Stovall  &  Bro.,  185  Ala. 
173,  64  So.   586. 

Record  Showing  Criminal  Prosecutiott. 

-Brown  v.  Alexander,  7  Ata.  App.  458, 
60  So.   B75,     See    the  title    EVIDENCE, 
g  342,  vol.  6,  p.  276. 
g  Mi.  Official  Certificates. 

Certificate  of  License.  —  Under  Code 
1907,  g  26,  proof  of  license  to  sell  fer- 
tilizer must  ibe  by  printed  record  or  cer- 
tified copy  of  the  record,  and  a  certifi- 
cate of  the  commissioner  that  a  certain 
party  had  a  license  for  certain  years  was 
not  admissible.  Planters'  Chemical,  etc., 
Co.  V.  Castillow,  10  Ala.  App.  385,  84  So. 
473. 

Certificate  of  Inspection. — In  action  by 
ipplicant  for  electric  service  for  com- 
pany's failure  to  extend  lines  as  con- 
tracted for,  certificate  of  city  electrician 
competent  evidence  to  show  that 
plaintiff  had  complied  with  his  obliga- 
tion to  make  ready  his  premises  for  the 
of  electricity.  Birmingham  R.,  etc., 
Co.  V.  Littleton  (Ala.),  77  So.  56S. 
§  M6.  Records  of  Conveyances  and  Other 
Private  Writings- 

The  record  of  a  chattel  mortgage  is 
admissible  in  support  of  the  allegation 
that  the  mortgage  was  recorded,  though 
it  was  not  produced.  Denton  Bros.  v. 
Foster,    195    Ala.    53,   70  "So.   152. 

(B)       EXEMPLIFICATIONS,     TRAN- 
SCRIPTS, AND  CERTIFIED  COP- 
IES. 
§  MS.   Sututory   Provisiona. 

The  purpose  of  Code  1907,  §  3374,  as 
amended  by  .\cts  Sp.  Sess.  1909,  p.  14, 
making  admissible  duly  recorded  deeds 
or  certified  transcripts,  is  to  facilitate  the 
evidential  availability  of  conveyances. 
Burnett  v.  Roman,  192  Ala,  188,  68  So. 
353. 
§  M9.  Judicial  Records  and  ProceedinKS. 

Of  Federal  Courts  in  State  Courts. — 
Under  Code  1907,  §  3983,  petition  to  re- 
open bankrupt's  estate,  order  of  refer- 
ence, decree  reopening  estate,  decree  of 
discharge  properly  certified,  held  admis- 
sible in  evidence.  Duncan  v.  Watson 
(Ala.),  73  So.  448. 
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§  W).   Official   Documentt,   Records,  and 
ProceedinsB  in  General. 

Printed  tariff  schedule  of  railroad  rales 
produced  by  the  railroad  company  under 
subpoena  duces  tecum,  and  shown  to  be 
identical  with  their  posted  rates,  held  ad- 
missible to  show  the  existence  of  a  mill- 
ing in  transit  privilege  as  an  admission 
by  the  company.  Priebe  v.  Southern  R. 
Co.,  169  Ala.  427,  66  So.  573. 

Code  Proviaioni.  —  Williams  v.  Lyon, 
181   Ala.  S31,  61   So.   3»9.     See  the   title 
EVIDENCE,  S  3S0,  vol.  6,  p.  28*. 
g  Ui.  Records  of  ConvcTmnces  and  Other 
Private   Writing*. 

Application  for  Automobile  Licenae.— 
In  view  of  Acts  1911,  p.  634.  under  Code 
190T,  I  3983,  in  action  for  injuries  in  col- 
lision with  automobile,  copy  of  defend- 
ant's application  for  automobile  license, 
properly  certified  by  custodian  of  origi- 
nal, was  admissible,  though  original 
was  not  verified,  and  did  not  con- 
form to  requirements  of  law.  Windham 
V.  Newton   (Ala.),  76  So.  24. 

Deeds.— Under  Acts  1907,  S  33T4,  as 
amended  by  Acts  Sp.  Sess.  1909,  p.  14,  a 
certified  copy  of  a  deed  conveying  lands 
in  two  counties  and  recorded  in  one 
county  is  admissible  notwithstanding  % 
3373,  requiring  record  in  the  county 
in  which  the  land  is  situated.  Burnett 
V.  Roman,  102  Ala.  1B8,  68  So.  3S3. 

Under  Code  1907,  %  3374,  as  amended 
by  Acts  Sp.  Sess.  1909,  p.  14,  a  certified 
transcript  of  a  deed  was  properly  re- 
ceived in  evidence  of  proof  of  the  ab- 
sence of  possession  or  control  of  the 
deed  by  the  party  offering  the  transcript 
Ballard  v.  Bank,  187  Ala.  335,  65  So.  356. 
§    SH.    Requisites  of  Exemplification   or 

Certificate. 
%  au  <1)  In  General. 

Authority  to  Hake.— Under  Code  1907, 
I  3983,  the  secretary  of  the  Railroad 
Commission,  if  he  was  the  appropriate 
custodian  of  its  records,  was  authorized 
to  make  a  proper  certificate.  Adams  f. 
Central,  etc,  R.  Co.  (Ala.),  73  So.  6S0. 

In  absence  of  valid  authorization,  offi- 
cial custodian  can  not  certify  to  anything 
not  copied  from  documents  or  records, 
and  can  not  deduce  his  conclusions  of 
fact   and    give    them    any    force    as    evi- 
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dence.     Adams   r.   Central,   etc.,   R.  Co. 
(Ala.),  73    So.   850. 

Copies  Indefinite  and  In^iropeii;  Au- 
thenticated.^ Where  copies  of  Public 
Service  Commission  orders  authorizing 
railway  to  charge  extra  passenger  fare 
where  no  ticket  is  purchased  were  in- 
definite and  improperly  authenticated, 
they  were  properly  excluded  as  evidence 
in  action  for  ejecting  passenger.  Louis- 
ville, etc..  R.  Co.  V.  Boggs  (Ala.),  74  So. 
337. 

Certificate  Containing  InadminiUe 
Hatters. — That  certificate  by  official  cus- 
todian contains  extra  official,  inadmissi- 
ble assertions  of  fact  or  conclusions,  will 
not  deprive  it  of  effect  so  far  as  certifi- 
cate was  authorized.  Adams  f.  Central, 
etc,  R.  Co.  (Ala.),  73  So.  650. 

Certificate  HeU  Inadmissible^-Under 
Code  1907,  §  5521  et  seq.,  certificate  of 
secretary  of  Railroad  Commission  that 
tariff  filed  showed  a  certain  fare;  no  date 
of  filing  of  the  tariff  being  shown,  held 
inadmissible.  Adams  *.  Central,  etc,  R. 
Co.  (Ala.),  73  So.  650. 

Under  Code  1907,  §  5521  et  seq.,  b  ab- 
sence of  efficiently  certified  copy  ol 
schedule,  though  schedule  was  admitted 
without  objection  to  it  as  distinguished 
from  certificate,  and  though  conductor 
testified  that  it  was  the  schedule  sent 
him,  there  was  no  evidence  that  it  was 
the  duly  filed  and  published  schedule. 
Adams  V.  Central,  etc.,  R.  Co.  (Ala.),  73 
So.  650. 

Certificate  of  Probate  Judge— Joint 
Certificate.— The  fact  that  the  certificate 
of  the  probate  judge  to  copies  of  a  deed 
and  power  of  attorney  offered  in  evidence 
was  joint  instead  of  separate  would  not 
exclude  the  instruments,  where  the  cer- 
tificate sufficiently  designated  each  in- 
strument as  if  it  had  been  made  sepa- 
rately by  each.  Turner  v.  Davis,  18S  AU. 
77,  64  So.  958. 

S    S64    (S)    Judicial  Acta,   Records,  and 
Proceedings. 

In  assumpsit,  wherein  defendant  ple»ded 
discharge  in  bankruptcy,  referee's  nota- 
tion, on  copy  of  transcript  of  docket 
transmitted  to  bankruptcy  court,  of  al- 
lowance of  amendment  of  defendant's 
schedule  by  including  plaintiff  as  cred- 
itor, was  suflicient  to  admit  in  evidence 
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certificate  from  referee  showirg  amend' 
ment  after  suit  brought,  etc.  Davis  v. 
Findley  (Ala.),  TB  So.  860. 

Under  Code  1907,  §  3983,  an  order  ap- 
pointing a  trustee  of  an  estate  in  bank- 
ruptcy, the  trustee's  notice  of  acceptance 
and  a  copy  of  his  bond,  where  each  are 
a  proceeding  in  bankruptcy  after  reopen- 
ing of  the  bankrupt's  estate,  should  be 
certified  by  the  referee  in  bankruptcy  to 
authorize  their  introduction  in  evidence 
in  a  subsequent  suit  in  ejectment.  Dun- 
can V.  Watson  (Ala.),  73  So.  448. 
g  SU.  Acts,  Records,  and  Judicial  Pro- 

ceedinga  of  Other  States. 
g  SS7.  — —  Requisites  of  Exemplification 
of   Certificate. 

Sufficiency  of  Certificate. — Where  the 
clerk's  certificate  to  a  judgment  rendered 
in  another  state  certified*  that  the  judg- 
ment was  a  matter  of  record  tn  the  court, 
it  sufficiently  appeared  that  it  was  an 
adjudication  of  the  court.  Forbes  v.  Da- 
vis,  187   Ala.   71,   65   So.   516. 

The  sufficiency,  in  respect  of  form,  of 
the  certificate  of  authentication  of  a  for- 
eign judgment  is  to  be  determined  with 
.  reference  to  that  prescribed  for  the  court 
of  the  state  rendering  the  judgment,  and 
the  judge's  certificate  that  the  clerk's  at- 
testation is  in  due  form  is  conclusive. 
Forbes  v.   Davis,   187  Ala.  7'l,  65   So.   516. 

Certificate  Containing  Unnecessary 
Statements. — Transcript  of  proceedings 
in  which  judgment  was  rendered  in  an- 
other state  and  authentication  thereof 
held  sufficient  to  entitle  the  judgment  to 
full  faith  and  credit,  though  the  certifi- 
cates contained  unnecessary  statements. 
Forbes  v.  Davis,  187  Ala.  71,  65  So.  516. 

(C)  PRIVATE  WRITINGS  AND  PUB- 
LICATIONS. 
§   US.   Unofficial   Writings  in  Qenersl. 

"  'Inscriptions     desipiedly     placed    or 
bottles,  boxes,  or  other  packages,  in  the 
ordinary   way,   for    the    obvious   purpose 
of    indicating    their    nature    or    contents, 
may  in  general  be  regarded  as  competent 
evidence    thereof,  at    least  against    those 
persons  who  have  such  objects   in  t 
possession,    or    who     dispense    them 
others.     Their  external  indicia  are  s< 
evidence,    stronger  or   weaker   according 


to  accompanying  circumstances,  of  their 
nternal  contents.'  Kennedy  v.  State,  183 
Ala.  10,  63  So.  49."     Herring  v.  State,  11 

Ala.    App.    302,   65    So.    707. 

3  SSI.   Corporate  Records  and  Proceed- 

Parties  against  Whom  Admissible. — In 
action  on  note  against  bank  whose  cash-  . 
indorsed  it  affixing  "cashier"  to  his 
le  in  a  personal  transaction,  minute 
book  kept  by  bank  directors  respecting 
cashier's  authority  to  make  loans  held 
admissible,  in  view  of  evidence  showing 
that  plaintiff  was  a  stockholder,  Choc- 
taw Bank  v.  Gewin  (Ala.  App.),  78  So,  96. 

M2.  Conveyances,  Contracts,  and  Other 
Instivments. 

Acknowledgment. — Recitals    in    certifi- 

kte  of  acknowledgment  that  lands  con- 
veyed by  husband  and  wife  were  not 
their  homestead  held  admissible  on  the 
issue  of  homestead.  Perkinson  v._  Gib- 
son. 194  Ala,  848,  70  So.   117. 

Deed.— Since  Code  1907,  |  3374.  does 
not  require  an  instrument  such  as  a  deed 
to  be  recorded  within  any  particular 
time,  a  deed  was  admissible  in  evidence, 
though  it  was  not  recorded  within  a  year 
after    execution.     Turner  v.     Davis,    186 

Ala.    7T,    64    So,    958. 

§  ass.  Books  of  Account. 
§  M3  (H)  In  General. 

Muat  Be  Trustworthy,— Books  of  ac- 
count must  appear  to  the  court  to  be 
trustworthy  in  order  to  be  competent.  ' 
Sharp  V.  Blanton.  194  Ala.  460,  69  So. 
889. 
g  BS3   (4)   Ledgers. 

Under  Code  1B07,  §  4003,  original  leaf 
from  plaintiff's  loose-leaf  ledger  held  ad- 
missible. Shepherd  v.  Butcher  Tool,  etc., 
Co.  (Ala.).  73  So.  498. 

In  an  action  of  assumpsit,  the  leaves 
of  a  ledger  which  was  a  book  of  origi- 
nal entry  kept  by  plaintiff  in  due  course 
of  business  were  properly  admitted  in 
evidence.  McDonough  r.  Commercial 
State  Bank   (Ala.   App.),  73   So.  754. 

§   263    (8)    Form,   Regularity,   aiu]    Suffi- 
ciency of  Entries  in  General. 
Daily     reports,    made    in     the     regular 
course  of  business,  in  the  nature  of  orig- 
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inal  entries,  are  admissible  in  evidence. 
Ex  parte  Barrett  Bros.  Shipping  Co.,  196 
Ala.  655,  73  So.  259,  denying  certiorari 
Minge  &  Co.  v.  Barret  Bros.  Shipping 
Co.,  14  Ala.  App.  488,  70  So.  963. 

8  M3  (>)  By  Whom  Entries  Are  Uade. 

A  witness  who  did  not  nuke  the   en- 
tries and  who  disclosed  no  knowledge  of 
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testify  merely  from  the  books  that  the 
account  was  correct.  Walker  v.  Trotter 
Bros.,  19Z  Ala.  19,  68  So.  345. 

8  MS  (11)  Entries  Made  from  Memo, 
randa  or  Other  Information. 

Where  ledger  entries  were  transferred 
regularly  from  blotters  on  which  original 
entries  were  made,  by  persons  having 
knowledge  of  transactions,  they  are  ad- 
missible in  evidence.  White  v.  Bean  & 
Co.   (Ala.  App.),  77  So.  924. 

In  suit  against  railroad  for  death  on 
track,  entries  on  pay  roll  of  coal  mine 
relevant  to  issue  of  whereabouts  of  wit- 
nesses at  time  as  to  which  they  testified 
held  competent,  though  pay  roll  was 
made  up  by  timekeeper  from  reports  of 
others,  and  not  from  personal  knowl- 
edge. Shirley  v.  Southern  R.  Co.  (Ala.), 
73   So.  430. 

8  Ma  (li)  Purposes  of  Proof  in  General. 
Regular  entries  made  by  party  in  book 
kept  for  the  purpose  from  data  fur- 
nished or  memoranda  kept  by  employee 
to  assist  his  memory  in  making  report 
are  admissible  in  evidence  to  aid  jurors 
in  recalling  testimony  of  witnesses  who 
testified  to  correctness  of  account. 
Floyd  V.  Pugh  (Ala.),  77  So.  323. 

§  M3  (17)  Entries  by  Decedents  In  Gen- 
eral. 

The  shop-book  rule,  an  exception  to 
the  rule  against  hearsay,  is  not  founded 
on  the  principle  that  the  entries  are  part 
of  the  res  gestie,  but  on  that  of  neces- 
sity; such  evidence  being  the  best  avail- 
able after  the  death  of  the  party  who 
made  the  entries.  Sharp  v,  Blanton,  194 
Ala.   460,   69   So.   889. 

Under  Code  1907,  §§  3975,  4003,  the  ac- 
count books  of  a  deceased  physician  or 
other  person  who  conducted  a  regular 
business  in  his  lifetime  are  admissible  as 


evidence  of  services  rendered.  Sharp  v. 
Blanton,  194  Ala.  460,  69  So.  889. 
'  Entries  in  the  books  of  original  tt- 
count  of  a  deceased  physician,  proved  to 
be  in  his  handwriting,  tending  to  show 
the  date  of  a  litigant's  birth,  which  wag 
in  issue,  and  as  to  which  the  physiciia, 
if  living,  would  have  been  a  compclcot 
witness,  were  admissible  in  evidence  for 
that  purpose.  Sharp  v.  Blanton,  194  .Ma. 
460.  69  So.  889. 

§    au.    Private    Memoranda    and    State. 
m«nts  in  General. 

In  action  for  materials,  where  it  was 
disputed  whether  they  were  sold  to  At- 
fendant  or  defendant's  contractor,  a 
written  statement  by  defendant's  super- 
intendent as  to  transactions  under  the 
contract  held  not  admissible,  in  the  ab- 
sence of  testiiyony  as  to  when  it  was 
made,  that  it  was  true  when  made,  or 
that  the  party  making  it  recognized  it  as 
stating  the  facts  truly  at  the  time  of 
the  trial.  Beitman  v.  Birmingham  Paint, 
etc..  Co.,  185  Ala.  313,  64  So.  600. 

Hospital  Charts  or  Records.  —  In  ac- 
tion for  malpractice  in  treating  hospital 
patient,  charts  or  records  kept  by  the 
nurses  for  surgeon's  information  held  ' 
properly  admitted.  Bartield  i'.  South 
Highland  Infirmary,  191  Ala.  S53,  68 
So.  30. 

Memorandum  of  Parol  ContncL  — 
Testimony  by  plaintiffs  agent  as  to 
sale  of  material  to  defendant,  amount 
thereof  and  memorandum  made  by  such 
agent  was  competent  as  tending  to  show 
to  whom  credit  was  extended.  Shepherd 
V.  Butcher  Tool,  etc.,  Co.  (Ala,).  73  So.. 
498. 

Sheet  of  paper  on  which  penon  sell- 
ing logs  made  entries  each  night  from 
memorandum  in  book  carried  in  his 
pocket  held  the  permanent  record  of  the 
scaling  and  admissible  as  original.  Hitt 
Lumber  Co.  f.  McCormack.  13  Ala.  Apjt 
453,  68  So.  696.  cited  in  note  in  L.  R.  A 
191fl-B',  636. 

§  SCO.  Letters,  Telegrams,  and  Other 
Correspondence . 
Where  letters  are  properly  identified, 
they  are  competent  evidence  in  a  snit 
for  divorce  tending  to  show  the  alleged 
illicit  relationship  of  the  wife  with  a  third 
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peraon.     Coleman  v.  Coleman   (Ala.).  73 
So.  473. 

Admission  of  note  from  contestant  to 
testatrix  held  not  error,  where  there  was 
some  evidence  of  its  receipt  and  return 
by  the  testatrix  to  the  proponent.  Gai- 
ther  V.  Phillips  (Ala.),  75  So.  293. 
S  MS.  Mmpa,  Plats,  and  DUgrama. 

Hap. — It  was  not  error  to  admit  a 
map  to  show  the  location  and  surround- 
ings of  a  track  complained  of.  Sudduth 
V.  Central,  etc.,  R.  Co.  (Ala.),  77  So.  350. 
$  til.  Photographs  and  Other  Pictures. 

In  action  for  assault  and  battery,  pho- 
tographs, together  with  testimony  of 
person  who  took  them,  were  admissible 
to  reproduce  plaintiff's  condition  shortly 
after  alleged  injury.  Greenwood  Cafe  v. 
Walsh  (Ala.  App.),  74  So.  82. 
§   aw.  Books  and  Other  Printed  PnUi- 


§    S71.    Scientific     and     Technical 

Works. 

Relevjutt  extracts  from  medical  trea- 
tises recognized  and  approved  by  the 
medical  profession  as  standard  may  be 
read  to  the  jury  in  evidence.  Barfield 
V.  South  Highland  Infirmary,  191  Ala. 
553,  68  So.  30,  cited  in  note  in  Ann.  Cas. 
1916E,  358. 

Reading  from  a  medical  work  of  the 
case  of  a  man  who  was  fatally  poi- 
soned by  taking  a  pound  of  salt  was  im- 
proper evidence  in  an  action  against  a 
druggist  for  selling  common  salt  to  one 
who  asked  for  Epson  Salts,  and  whose 
cow  was  killed  by  administration  of  the 
goods  received.  Gorman-Gammill  Drug 
Co.  V.  Watkins,  185  Ala.  653,  64  So.  350, 
cited  in  note  in  Ann.  Cas.  1916A,  796. 

§  S7S.  Mortality  Tables  and  Tables 

of  Expectancy  of  Life. 

In  action  for  loss  of  eye,  as  injury  was 
permanent,  held,  that  mortality  tables 
were  admissible  in  connection  with  evi- 
dence of  decreased  earning  capacity. 
Louisville,  etc.,  R.  Co.  v.  Carter,  195  Ala. 
382.  70   So.   655, 

(D)     PRODUCTION,     AUTHENTICA- 
TION, AND  EFFECT. 
S  S75.  Compelling  Prodnction  by  Adverse 
Party. 

Defendant    not   haying    followed    Code 


1907,  g§  4058,  40S9,  relating  to  production 
of  writings,  his  presentation  of  notice 
served  on  plaintiff  to  produce  writings 
and  motion  to  require  production  merely 
entitles  him  to  introduce  secondary  evi- 
dence in  case  of  no n production.  Sher- 
rill  V.  Merchants',  etc.,  Sav.  Bank,  195 
Ala.    175,   70    So.    723. 

Effect  of  Failure  to  Produce.  —  Under 
Code  1907,  g  4058,  nonsuit  can  not  be 
rendered  agaihst  plaintiff  for  failure  to ' 
produce  a  letter  intentionally  destroyed 
by  him,  no  notice  to  produce  which  was 
given.  Russell  v.  Bush,  196  Ala.  309,  71 
So.   397. 

§  S7«.  Prelimfaury  Evidence  for  Authen- 
tication. 

S  »77. Necessity  in  GeneraL 

§  877  <I)  In  General. 

Agreement  by  bank,  assuming  debts 
of  its  predecessor,  not  being  self-prov- 
ing, was  improperly  admitted  in  evi- 
dence, without  formal  proof  of  execu- 
tion.    People's     Sav.     Bank     *.     Jordan 

(Ala.),   76  -So.   442. 

Book  Recording  Condition  of  Tele< 
graph  Line.— In  an  action  for  delay  in 
transmission  of  a  telegram,  a  book  kept 
by  the  company,  wherein  it  recorded  the 
condition  of  the  line,  was  not  admissible 
in  evidence,  in  the  absence  of  preliminary 
proof.  Western  Union  Tel.  Co.  V.  Haw- 
kins, 11  Ala.  App.  395,  70  So.  13. 
§  877  (3)  Conveyances,  Contracts,  and 
Other  Writings  in  General. 

Deed. — A  deed  being  offered  as  a  mu- 
niment of  title,  and  not  being  limited  to 
color  of  title,  there  was  no  error  in  ex- 
cluding it,  in  the  absence  'of  proof  of 
its  execution;  it  not  having  been  re- 
corded, and  the  certificate  of  acknowl- 
edgment as  to  one  of  the  signers  being 
defective.  Swindall  v.  Ford,  184  Ala. 
137,  83  So.  651. 

By  provision  of  Code  1907,  S  3374', 
making  a  conveyance  duly  acknowledged 
and  recorded  self-proving,  a  recordation 
after  the  bringing  of  the  action  in  which 
it  is  offered  is  sufficient.  Swindall  v. 
Ford,  184   Ala.   137,  63  So.  6S1. 

Mortgage. — In  action  for  conversion 
of  mortgaged  crops,  mortgage  was  not 
self-proving,    and    it    was    necessary    for 
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plaintiff  to  prove  execution  by  mortga- 
gor before  it  became  admissible.  Pear- 
son V.  Hancock  &  Son  (Ala.  App.),  77 
So.   S34. 

Written  XHigmnentB  of  certain  daimi 
are  inadmissible  in  evidence,  where  their 
execution  is  not  proven.  Stouts  Moun- 
tain Coal,  etc.,  Co.  v.  Pollak,  195  Ala. 
ISe,  TO  So.  84«. 

.$  S77  (S)  Proof  of  Execution  of  Original 
to  Authorise  Introduction  of  Copy. 
Under  Code  mOT,  S  3382,  providing  that 
when  a  validly  executed  instrument,  not 
properly  acknowledged  and  recorded,  has 
for  20  years  been  of  record,  etc.,  a  duly 
certified  transcript  thereof  shall  have  the 
same  force  and  effect  as  if  it  had  been 
duly  acknowledged  and  recorded,  and  S 
33T4,  as  to  transcripts  of  duly  recorded 
conveyances,  a  certified  transcript  of 
the  record  of  a  deed  which  was  prima 
facie  validly  executed  and  which  had 
been  recorded  for  over  20  years,  dis- 
pensed with  proof  of  its  execution. 
Veiteh  *.   Hard   (Ala.),  75  So.  405. 

§  9TS.  Wiitinga  Collateral  to  iHUes. 

In  action  on.  indemnity  bond,  bonks 
regularly  kept  by  the  bookkeeper  from 
entries  made  by  teller  held  admiss.'ble, 
though  collateral  to  teller's  infidelity  vet 
non,  without  showing  that  they  were 
kept  by  or  under  direction  of  teller,  or 
that  they  were  correctly  kept.  Alabama 
Fidelity,  etc.,  Co.  v.  Alabama  Penny  Sav, 
Bank    (Ala.),  78  So.  103. 

S  979.  Ancient  Documents. 

9  S79  (1)  AdmiBaibilitr  in  General. 

Deed  or  Copy, — The  absence  of  an  ac- 
knowledgment did  not  prevent  the  ad- 
missibility of  a  deed  or  certified  copy, 
thereof,  without  proof  of  execution, 
when  offered  more  than  30  years  after 
execution;  curative  statutes  making  such 
a  deed  self-proving.  Turner  v.  Davis, 
186   Ala.   77,  64   So.  858, 

The  trial  court  did  not  err  in  overrul- 
ing plaintiff's  objections  to  the  record 
copy  of  a  deed  nearly  80  years  old, 
which  was  not  in  defendant's  possession 
and  had  been  attested  by  two  witnesses, 
probated,  and  proven.  Sudduth  v.  Cen- 
tral, etc.,  R.  Co.  (Ala.),  77  So.  350. 


§  879  (S)  Ancient  Haps,  Plans,  and  Sot- 
veya. 

Hap.— In  ejectment  for  land  em- 
braced in  "River  Margin"  granted  cily'i 
predecessor  by  Act  Cong.  May  26,  18M, 
ancient  map  purporting  to  describe  and 
locate  the  property  as  of  the  time  when 
the  act  was  passed  and  an  ancient  copy 
according  to  which  land  had  been  con- 
veyed for  years,  were  admissihle. 
Hughes  V.  Tuscaloosa,  197  ,\la.  582,  Tl 
So.  90. 

§   279    (6)    Defects  and  Irregularities  in 
Instrument. 

In  view  of  Code  1907,  %%  33SS.  3J82,  la 
instrument  properly  certified  as  tran- 
script from  record  of  an  agreement  be- 
tween predecessors  in  title  of  parties 
containing  covenant  tor  payment  by  then 
owner  of  defendant's  lot  of  a  portion  of 
cost  of  a  party  wall  when  he  should  use 
it.  purporting  to  be  signed  by  defend- 
ant's predecessor  in  title  and  attested  in 
writing  by  a  witness,  was  properly  ad- 
mitted in  evidence.  Leek  t'.  '  Meets 
(Ala.).  74  So.  31. 

S  iW-  ——  Form  and  Sufficiency  in  Gen- 
eral. 
§  »80  (1)  In  CeneraL 

Identification  of  Mortgages.— Plot t  v. 
Foster.  7  Ala.  App.  402,  82  So.  299.  See 
the  title  EVIDENCE,  %  280  (1),  voL  6, 
p.   334. 

A  ahipfMng  order  not  signed  by  the 
carrier  or  its  agent  held  inadmissible  to 
show  the  contract  of  shipment,  where 
the  only  evidence  of  authenticity  was 
that  it  was  sent  to  the  consignee  by  the 
shipper.  Southern  R.  Co.  v.  Langlcy, 
184   Ala.   S24,  63   So.   545. 

Evidence  that  defendant  attached  her 
signature  to  written  contract  sued  on. 
which  was  unattested,  held  a  sufficient 
authentication  thereof  to  justify  its  ad- 
mission in  evidence.  Norton  v.  Wood- 
wood  &  Co.,  185  Ala.  3*4,  64  So.  BOB. 
§  aao  (S)  Joint  Instruments. 

Under  Code  1907,  |  4O06.  a  chattel 
mortgagor  may  prove  the  execution  by 
him  of  the  mortgage,  but  he  can  not 
prove  execution  by  his  comortgagors. 
Baker  v.  Lauderdale,  14  Ala.  App.  2M, 
69  So.  299. 
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{  B81.  Attesting  WitneuM. 

Under  Code  1907,  §  4006,  providing 
that  the  execution  of  any  instrument  at- 
tested by  witnesses  may  be  proved  by 
the  testimony  of  the  maker,  "execution' 
includes  not  only  the  signing  but  the  re- 
qnired  attestation,  so  that  proof  of  thi 
signing  alone  is  not  sufficient.  Swindall 
V.   Ford,  1S4  Ala.  137,  S3  So.  691. 

Testimonjr  of  Ptrtics  to  Inatnunent.— 
A  transfer  of  a  chattel  mortgage,  includ- 
ing a  note,  was  sufficiently  shown  by  the 
transferror's  testimony  identifying  the 
paper  and  showing  his  signature  thereto 
by  mark  and  that  he  saw  the  attesting 
witnesses  sign  their  names  thereto. 
Houston  Nat.  Bank  v.  Edmonson  & 
Co.   (Ala.),  75  So.  568. 

§  3M3,  Books  of  Account. 

{  «SS  <1)  In  GenenL 

Where  there  is  no  evidence  of  its  be- 
ing correct,  account  is  inadmissible. 
White  V.  Bean  &  Co.  (Ala.  App.).  77  So. 
934. 

Necessity  of  Producing  Person  Who 
Hade  Entry.— Under  Code  1907,  g  4003, 
in  suit  against  railroad  for  death,  where 
employees  of  coal  mine  testified  they 
saw  decedent  on  track,  entries  on  pay 
roll  of  mine  in  handwriting  of  time- 
keeper held  competent  evidence  of  col- 
lateral fact  of  witnesses'  whereabouts  at 
time;  the  entrant  being  beyond  the  ju- 
risdiction. Shirley  v.  Southern  R.  Co. 
(Ala.),  73  So.  430. 

Account  books,  admitted  to  be  correct 
by  a  debtor,  are  admissible  without  fur- 
ther proof  of  correctness.  Wise  v.  Ful- 
ler, 11  Ala.  App.  427,  66  So.  827. 
§  MS  (6)  Knowledge  of  Witness  in  Gen- 
eral. 

HearMV  Evidence  as  to  Correctness 
of  Items.— Plott  V.  Foster.  7  Ala.  App. 
402,  62  So.  299.  See  the  title  EVI- 
DENCE, g  383   (B),  vol.  6,  p.  344. 
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■  Uemoranda  and  Statements. 


Evidence  going  to  show  that  the 
amount  of  lumber  specified  in  receipts 
of  a  third  party,  based  on  a  consolidated 
report  of  the  daily  reports,  to  show  that 
such  amount  of  lumber  was  actually 
placed  in  the  shed  for  the  account  of 
defendant,     was     incompetent,     without 


proof  that  the  daily  reports  from  which 
it  was  made  were  correct.  Minge  &  Co. 
V.  Barret  Bros.  Shipping  Co.,  14  Ala. 
App.  468,  70  So.  962,  certiorari  denied  in 
Ex  parte  Barrett  Bros.  Shipping  Co., 
198  Ala.   655,   73  So.  299. 

9  W.  — —  Letters,  Telegrams,  and  Other 

Correspondence. 
S   S8S    (1)    Authentication  of  Letters  in 
OeneraL 

A  copy  of  a  letter,  purporting  to  have 
been  written  by  defendant,  by  which  it 
is  sought  to  show  his  connection  with  a 
certain  firm,  is  not  competent  unless  the 
defendant  wrote  or  authorized  the  letter. 
White  Trunk,  etc.,  Co.  v.  Brantley  (Ala. 
App.),  75   So.  182. 

A  letter  or  telegram  received  in  due 
course  is  not  admissible  against  the  pur- 
ported sender  thereof,  without  proof  that 
he  sent  it  or  proof  of  his  handwriting, 
unless  it  is  in  reply  to  a  communication 
sent  to  him  by  the  addressee  thereof. 
Rike  V.  McHugh,  188  Ata.  237,  66  So. 
452. 

A  telegram  was  properly  admitted 
where  it  was  shown  that  it  was  in  re- 
sponse to  a  telegram  sent  to  the  pur- 
ported sender  thereof,  and  a  letter  of 
the  same  date  fully  covered  and  con- 
firmed the  matter  set  forth  in  the  tele- 
gram. Rike  V.  McHugh,  188  Ala.  237,  66 
So.  452,  cited  in  note  in  Ann.  Cas.  1917D, 
92S. 

§  S8S  (9)  Proof  of  AuthoTity  of  Person 
Writing  for  Alleged  Sender. 

A  letter  received  by 'plaintiff  in  re- 
sponse to  letter  written  to  defendant  is 
properly  admitted  in  evidence.  Ameri- 
can Workmen  v.  James,  14  Ala.  App. 
477,  70  So.  976,  cited  in  note  in  Ann.  Cas. 
191TD,  925. 
g  MS  (8)  Proof  of  Handwriting. 

InsuEBcient  Signatures.  —  Southern 
States  Fire,  etc..  Co,  v.  DeLong,  178 
Ala.  110,  59  So.  61.  See  the  title  EVI- 
DENCE, g  285  (3).  vol.  6,  p.  347.^ 
§  tt>.  Condnaiveneu  and  Effect 
§  Me  (4)  Private  Contracts  and  Other 
Writings. 

The  recital  in  the  body  of  the  deed, 
that  grantors  were  heirs  of  I.,  deceased, 
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is  no  evidence  against  defendants,  not 
parties  to  or  privies  under  it,  that  they 
were  such  heirs.  Swindall  v.  Ford.  1S4 
Ala.  137,  fl3  So.  651. 

In  suit  to  redeem  land  from  mortgage 
foreclosure  sale,  wherein  complainants 
sought  to  enforce  claim  as  vendor's  lien 
by  setting  it  oS  against  any  balance  due 
on  mortgage,  burden  was  on  complain- 
ants to  overcome  prima  facie  effect  of 
recital  of  payment  in  their  ancestor's 
deed  to  defendant's  ancestor.  O'Neal  v. 
Lovett,  1B7  Ala.  6*8,  73  So.  328. 
S  SSS  (S>  Books  bf  Accoimt. 

Daily  reports,  made  in  the  regular 
course  of  business,  in  the  nature  of  orig- 
inal entries,  admissible  in  evidence,  are 
prima  facie  correct.  Ex  parte  Barrett 
Bros.  Shipping  Co.,  196  Ala.  655,  73  So. 
259,  denying  certiorari  _  Minge  &  Co.  t: 
Barret  Bros.  Shipping  Co.,  14  Ala,  App. 
468,   70    So.    962. 

Where  a  party  uses  books  of  account 
against  the  adverse  party,  he  makes  them 
evidence  for  the  latter  on  the  same  sub- 
ject, and  where  a  part  is  used  the  whole 
is  admissible.  Vandiver  v.  American  Can 
Co..  190  Ala,  353,  67  So.  299, 

Where  plaintiff  introduced  a  page  of 
defendant's  ledger  showing  on  the  debit 
side  plaintiff's  debt,  an  entry  on  the 
credit  side  containing  a  suggestion  of  a 
pending  settlement  was  properly  ex- 
cluded. Vandiver  f.  American  Can  Co., 
190   Ala.   383.  67   So.   299. 

XI.    PAROL    OR    EXTRINSIC    EVI- 
DENCE AFFECTING  WRITINGS. 

(A)  CONTRADICTING,  VARYING, 
OR  ADDING  TO  TERMS  OF 
WRITTEN    INSTRUMENT. 

§  SM.  Groondi  for  Exctusion  of  Extrin- 
■ic   Evidence. 


In 


for 


of 


gaged  crops,  witness  having  testified  ren- 
tal contract  between  landlord  and  mort- 
gagor was  nit  in  writing,  he  could  tes- 
tify mortgagor  had  rented  premises  and 
was  in  possession  when  mortgage  was 
executed.  Pearson  v.  Hancock  &  Son 
(Ala.    App.),    77  So.   934. 


The    doctrine    that    forbids    parol 


dence  to  vary,  alter,  or  contradict  a  writ- 
ten contract  necessarily  rests  apon  the 
existence  of  a  valid  "written"  instru- 
ment expressing  the  obligations  -  of  Ihe 
parties.  Sellers  v.  Dickert,  185  Ala.  loe, 
64  So.  40. 
§  193.  Official  Records  and  Docamentt. 

Payment  of  Taxes. — Parol  evidence  is 
competent  to  show  the  payment  of  poll 
taxes  and  thus  contradict  the  recordt. 
Shepherd  v.  Sartain,  185  Ala.  439,  6t 
So.  S7. 

8  9M.  Deeds. 

A  grant  upon  a  condition  to  be  ful- 
filled in  the  future,  whether  precedent 
or  subsequent,  is  a  present  grant,  and 
its  effect  can  not  be  altered  by  parol  evi- 
dence. Bethea  v.  McCullough,  195  Ala. 
460,  70  So.  680. 

9  SM.  Billa  and  Notes. 

Where  after  delivery,  the  payee  of  a 
note  which  made  no  provision  as  to  in- 
terest, filled  in  the  blank  at  the  legal 
rate,  parol  evidence  is  not  admissible  to 
contradict  such  interest  stipulation. 
Haas  V.  Commerce  Trust  Co.,  1S4  Ala 
672,  69   So.  894. 

3  300.  Indorsements  and  Tnnsfen  of 
Bills  or  Notes. 
An  indorsement  on  a  promissory  note 
can  not  be  contradicted  by  any  contra- 
dictory parol  agreement.  People's  Bank 
V.    Moore    (Ala.),   78    So.   789. 

S  aO«.  Receipts. 

A  receipt  was  open  to  explanation. 
Williams  V.  Shows.  19T  Ala.  596,  M 
So,    99. 

In  detinue  to  recover  a  mower,  re- 
ceipt which  plaintiff  introduced,  reciting 
consideration  of  some  hundreds  of  dol- 
lars for  all  the  property  in  gross  pur- 
chased by  him  of  a  widow,  including  the 
mower,  was  open  to  explanation  by  pa- 
rol evidence,     Windham  v.  Hydrick,  197 

Ala.    125,   73    So.   403. 

§  307^.  Evidence  Extrinsic  to  Writinf 
in  General. 
A  receipt  was  open  to  explanation,  and 
it  was  competent  for  creditor  to  show 
that  the  debtor  owed  him  as  much  as 
the  sum  presently  paid,  plus  value  of  the 
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cotton   received   from  debtor.     William§ 
V.    Shows,  1B7  Ala.  596,  73  So.  99. 
§  Sll.  Matters  Not  Included  in  Writms 
or  for  Which  It  Does  Not  Provide. 

DeUvei;  of  Deed, — Parol  evidence  is 
admissible  upon  the  question  of  delivery 
of  a  deed,  since  the  deed  does  not  of  it- 
self import  delivery.  Tumlin  v.  Tum- 
Hn.  195  Ala,  457,  70  So.  254. 

Ccmtract  of  Sale.— In  suit  to  establish 
complainant's  interest  in  a  partnership, 
in  construing  contract  between  complain- 
ant and  his  alleged  partners,  court  will 
treat,  as  competent,  evidence  going  to 
show  circumstances  surrounding  parties 
at  the  time  of  the  transaction,  and  will 
consider  object  to  be  accomplished. 
Reeves  v.  Jordan,  197  Ala.  64,  72  So.  3E3. 
§  318.  Nature  of  Coniiderafion. 
§  813  (1)  In  Qenenl. 

C.'s  testimony  that  it  was  part  of.  the 
consideration  of  his  written  contract 
transferring  his  interest  in  the  estate  of 
R.,  which  included  C.'s  note  to  R.,  that 
he  was  to  be  released  from  all  indebted- 
ness to  the  estate,  is  inadmissible;  it 
contradicting  the  contract.  Reynolds  v. 
Reynolds,  10  Ala.  App.  430,  65  So.  194, 
certiorari  denied  in  Ex  parte  Reynolds, 
187  Ala.  672,  8S  So.  1034. 
{  SIS  (S)  Deeds  in  GeneraL 

Where  deed  from  husband  to  wife  re- 
cites money  consideration  of  $100.  it  is 
proper  to  admit  evidence  to  show  pay- 
ment of  greater  sum  or  value.  London 
V.  Anderson  Brass  Works,  197  Ala.  16, 
73  So.  359. 
S  31S   (7)   Hortgages. 

That  mortgage  was  given  to  secure 
future  advances  for  prosecution  of  mort- 
gagor's business,  not  expressed  on  face 
of  mortgage,  may  be  shown  by  parol  to 
make  instrument  operate  as  such  secur- 
ity. Manchuria  S.  S.  Co.  z:  Donald  &. 
Co.  (Ala.),  77  So.  12. 
§  31S   (10)  Bills  and  Notes. 

The  parties  to  a  note  are  not  bound 
by  its  terms  as  to  the  amount  of  money 
loaned,  which  was  the  consideration  for 
the  note.  Smith  v.  Yancey  (Ala.),  73 
So.  477. 

Between    the    immediate    parties    parol 
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evidence  is  competent  to  show  the  con- 
sideration for  a  note  and  thft  conditions 
on  which  it  is  payable,  if  the  terms  of  a 
written  contract  are  not  thereby  varied. 
Jefferson  County  Sav,  ^ank  v.  Compton,  ■ 
193  Ala.  18,  68  So.  261,  cited  in  notes  in 
L.   R.  A.  1917C.  311,  316. 

Where  a  note  does  not  express  on  its 
face  for  what  it  is  given,  it  is  permissi- 
ble to  show  the  real  consideration.  Dill- 
worth  V.  Holmes  Furniture,  etc.,  Co, 
(Ala.  App.),  73  So.  388. 
§  314.  Existence  of  Condition  or  Contin- 
gency. 
S  SU  (1)  Deeds. 

Conditional  Delivery  of  Instrument— 
Loval  V.  Wolf,  179  Ala.  505,  60  So.  8B8. 
Sec  the  title  EVIDENCE,  §  314  (1).  vol. 
6,   p.   380. 

§  314  (3)  Bills  and  Notes  or  Indorsement 
Thereof. 

Note  for  Purchase  of  Goods.— Coch- 
ran V.  Burdlck  Bros.,  7  Ala.  App.  274,  61 
So.  29.  cited  in  notes  in  L.  R.  A.  1B17C. 
311,  315,  316.  See  the  title  EVIDENCE. 
§  314  (3),  vol.  6.  p.  381. 
S  317.  Nature  and  Extent  of  LiabiUty. 

Plaintiff  could  show  by  parol  that,  al- 
though defendant's  name  was  signed  on 
the  back  of  the  note,  he  was  in  fact  lia- 
ble as  maker  and  signed  the  note  as 
such,  and  defendant  could  show  that  he 
was  liable,  if  at  all,  only  as  indorser. 
Long  i:  Gwin,  1S8  Ala.  196,  66  So.  88. 

(B)    INVALIDATING   WRITTEN    IN- 
STRUMENT. 
§  331.  Matters  Affecting  Validity  in  Gen- 
eraL 

Attempted  substitution  of  lost  court 
papers  and  records  may  be  shown  by 
parol.  State  r.  Powell,  184  Ala.  46,  63 
So.  543,  cited  in  note  in  Ann.  Cas.  19ieD, 
248. 
§  3SS.  Mistake. 

Parol  evidence  was  properly  admitted 
to  show  mistake  of  the  vendor  in  over- 
stating the  acreage.     Manning  v.  Carter 
(Ala.),  77  So.  744. 
§  SM.  Fraud. 

In  Contracts  of  Sale. — In  action  for 
price    of     goods     sold     under     contract. 
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where  testimony  showed  that  the  con- 
tract of  sale  signed  by  the  buyer  wai  not 
the  one  made  by  him  and  was  signed 
upon  the  miarfpresentations  of  the  scll- 
cr't  salesman,  tes'timony  of  the  buyer  as 
to  what  articles  he  contracted  to  pur- 
chase was  relevant  Commercial  Finance 
Co.  V.  Cooper  Bros.,  198  Ala.  285.  71  So. 
684. 

In  action  by  seller  upon  written  con- 
tract of  sale,  procured  by  seller  through 
fraudulently  representing  contract  to 
contain  certain  warranties,  buyer  can  in- 
troduce parol  evidence  as  to  negotiations 
prior  to  execution  of  contract,  to  prove 
warranties.  Adams  Hdw.  Co.  v.  Wim- 
bish  (Ala.),  78  So.  902. 

Overstating  Acreage, — Parol  evidence 
was  properly  admitted  to  show  fraud  of 
the  vendor  in  overstating  the  acreage. 
Manning  v.  Carter  (Ala.),  77  So.  744. 
§  3SS.  Illegality- 
It  may  be  shown  by  parol  evidence 
that  note  was  given  in  consideration  of 
payee's  promise  not  to  prosecute  .mak- 
er's brother  for  embezzlement.  People's 
Bank,  etc.,  Co.  v.  Floyd  (Ala.),  75  So. 
940. 

(C)   SEPARATE     OR     SUBSEQUENT 

ORAL  AGREEMENT. 
§  330.  Prior  and  Contemporaneous  Col- 
lateral Agreements. 

§  SSL In  Qeneral. 

§  331  (1)  In  Qeneral. 

The  implication  is  that  an  executed 
writing  contains  all  stipulations,  and  that 
all  previous  negotiations  are  merged  in 
the  terms  of  the  instrument.  Sellers  r. 
Dickert,  185  Ala.  206,  64  So.  40. 

A  plea  in  an  action  on  a  written  con- 
tract set  out  in  the  complaint,  which  sets 
up  plaintiff's  'breach  of  an  extraneous 
agi^eement  alleged  to  be  part  of  the  con- 
sideration of  the  contract,  is  demurra- 
ble.    Baker  v.  Lehman,  etc.,  Co.,  186  Ala. 

493.   65    So.    321. 

g  331  (3)  Leases. 

In  action  for  rent,  it  was  permissible 


plaintiff,  to  show  execution  of  plaintiff'! 
agreement  to  repair,  made  and  delivered 
contemporaneously      with        the       lease. 
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Buerger  *.    Mabry    (Ala.    App.),  Ta  So. 
135. 

A  writteff  lease  dealing  with  the  sub- 
ject of  fixtures  can  not  be  varied  bj  oral 
agreement  as  to  fixtures.  Middfcton  v. 
Alabama    Power  Co.,  196  Ala.  1,  71  So. 


i  S81  (5)  Sale  or  Exchange  of  Real  Prop- 
erty and  Deeds. 

A  condition  of  repurchase  can  not  be 
subsequently  ingrafted  on  an  absolute 
deed  by  parol.  Everett  v.  Estes,  1S9  Al». 
60,   66   So.   615. 

§  3S1  (S>  Sale  of  Penonal  Property. 

Evidence  of  a  conversatior*  between 
one  of  the  buyer's  agents  and  plaintiff's 
salesman  is  inadmissible  to  show  a  pa- 
rol agreement  different  from  the  written 
contract  of  sale.  Manchester  Saw- 
mills Co.  V.  Arundel  Co..  197  Ala  iOi, 
73   So.   24. 

Time  to  Remove  Timber.— Vizard  t. 
Robinson,  181  Ala.  349.  61  So.  959.  See 
the  title  EVIDENCE.  §  331  (6),  vol.  6, 

p.    39S. 

§  S81  (10)  Coittracta  of  Carriage. 

Bill  of  lading,  under  which  jiveslock 
was  shipped  from  a  town  in  Kenluckj' 
without  stipulation  that  it  should  not  be 
unloaded  at  Nashville,  Tenn.,  held  10 
constitute  the  contract  of  shipment,  not 
to  be  varied  by  a  parol  offer  to  the  ship- 
pers' agent  by  the  agent  of  defendant 
railroad  that  the  shipment  might  be 
made  so  as  to  escape  unloading.  N'asb- 
ville.  etc..  Railway  v.  Farrell,  U  Ala. 
App.  380,   70  So.  988. 

§  33S.  Conqrletenesa  of  Writing. 

Where  the  duebtll  sued  on  was  payable 
as  provided  by  "the  original  contract. 
parol  evidence  was  admissible  as  to  the 
terms  of  "the  original  contract,"  though 
there  was  a  prior  written  contract  be- 
tween the  parties,  which  contained  only 
a  portion  of  "the  original  contract" 
Sellers  v.  Dickert,  185  Ala.  306,  64  So.  40. 

A  written  contract  for  drilling  a  wdl, 
which  declared  it  contained  all  the  tetniSi 
can  not  be  modified  by  evidence  of  *" 
additional  parol  agreement.  Parker  r. 
Law  &  Sons,  194  Ala.  S93,  69  So.  S79. 
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§  834. Condition  Precedent  to  Obli- 

smtion  under  Writing. 

Parol  evidence  is  not  admissible  to 
show  that  a  note  was  payable  only  on 
certain  conditions,  where  the  note  was 
given  in  payment  of  a  written  subscrip- 
tion for  corporate  stock  which  contained 
no  condition.  Jefferson  County  Sav. 
Bank  v.  Compton,  193  Ala.  16,  6S  So. 
261.  cited  in  notes  in  L,.  R.  A.  191TC,  311, 
316. 

§    81B.    Subsequent  Acreements. 
§  33a   (1)  In  General. 

That  policy  is  written  does  not  prevent 
its  change  or  waiver  of  its  conditions  by 
subsequent  parol  agreement,  notwith- 
standing a  provision  against  unwritten 
waivers.  Insurance  Co.  v.  Williams 
(Ala.),  77  So.  159;  Fire  Ass'n  v.  Williams 
(Ala.),  77  So.  186. 

§   389    (S)    Extension   of  Time  for   Per- 
formance. 

Exteniion  of  Time  for  Pasvient. — 
Starr  Piano  Co.  v.  Baker,  6  Ala.  App. 
449,  62  So.  S49.  See  the  title  EVI- 
DENCE, §  335  (5),  vol.  6,  p.  408. 

(D)  CONSTRUCTION    OR  APPLICA- 
TION OF  LANGUAGE  OF  WRIT- 
TEN   INSTRUMENT. 
$  386.  Grotmds  for  AdnuMion  of  Extrin- 
sic Evidence. 
Where    doubt   arises    as    to    the    sense 
and  meaning  of  words  or  their  applica- 
tion,   in    construing    contracts,    their    im- 
port may  be  shown  by  parol  proof  out- 
side the  instrument.      Mobile   County,  v. 
Linch    (Ala.).  73  So.  423. 

Where  a  deed  contains  everything  nec- 
essary for  a  correct  understanding  of 
the  intention  of  the  parties,  and  there  is 
no  uncertainty  or  ambiguity  therein,  pa- 
rol evidence  is  not  admissible  to  control 
its  construction  or  add  to  its  provisions. 
Pendrey  v.  Godwin.  188  Ala.  965.  66 
So.  43. 

§   387.    Nature   of   Arobipiity  or   Uncer- 
tainty in  Instrument. 

9  33B.  In  General. 

§  338  (3)  Leases. 

In  action  (or  rent,  parol  evidence  held 
admissible   to  show 
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which  landlord's  contract  to  repair,  ex- 
ecuted and  delivered  contemporaneously 
with  the  lease,  was  made,  and  subject 
matter  to  which  parties  referred.  Buer- 
ger V.  Mabry  (Ala.  App.),  73  So.  135. 
§  33S   (4)   Contracts  in  General. 

A  contract  which  provides  that  a  party 
is  to  have  the  use  of  mules,  wagon,  and 
corn  for  a  year  and  cultivate  land,  and 
that  the  other  party  shall  receive  a  half 
of  the  crop,  is  tmbiguous,  and  parol  evi- 
dence is  admissible.  Tate  v.  Cody-Hen- 
derson Co.,  11  Ala.  App.  350.  66  So.  837. 

Where  the  record  of  board  of  com- 
missioners which  was  a  part  of  appel- 
lee's contract,  and  the  contract  itself, 
contained  mere  recitals  and  uncertain 
provisions  making  contract  ambiguous, 
parol  and  extrinsic  evidence  was  admis- 
sible to  determine  the  real  contract. 
Mobile  County  v.  Linch  (Ala.),  73  So. 
423. 
§  388  (8)  BUls  and  Notea. 

Showing    Amount    of    Note. — Bell    v. 
Birmingham,  9  Ala.  App.  212.  62  So.  971. 
See   the   title    EVIDENCE.   S    338    (8). 
vol.  6.  p.   408. 
3  M».  -t — -  Patent  Ambiguity. 

Where  the  ambiguity  in  a  written  in- 
strument is  patent,  parol  evidence  can 
not  be  admitted  to  supply  the  deficiency. 
Garrow  v.  Toxey.  188  Ala.  S72,  66  So.  443. 
§  840.  Latent  Ambiguity. 

Where  the  ambiguity  in  a  written  in- 
strument is  latent,  parol  evidence  is  ad- 
missible to  supply  the  deficiency.  Gar- 
row  V.  Toxey,  188  Ala.  572.  86  So.  443. 

In  ejectment,  deed  held  improperly, 
excluded  from  evidence  for  uncertainty 
of  description;  ambiguity  being  latent 
ind  explicable  by  •  parol.  Reynolds  v, 
Trawick,  197  Ala.  16S,  72  So.  S78, 
§  848.  Ueaaing  of  Words,  Phrases,  Signs. 

or  Abbreviations. 
§  843. In  Genena. 

Where  meaning  of  words  in  a  con- 
tract or  their  application  to  the  particu- 
lar circumstances  is  in  doubt,  resort  may 
be  had  to  parol  evidence.  Tate  v.  Cody- 
Henderson  Co.,  11  Ala.  App.  350,  66  So. 
837. 


In 


I  for  price  of  flour,  where  de- 


Diomzeaov  Google 


1070 


§1  343-348  (7J4) 


fendant  sought  to  recoup  for  plaintiff's 
breach  of  contract  in  failing  to  deliver 
certain  other  flour,  testimony  aa  to  mean- 
ing of  phrmse  "guaranteed  basts  70c," 
used  in  contract,  by  plaintiff  miller,  is 
admissible  to  indicate  intent  of  parties. 
Lysle  Milling  Co.  v.  North  Alabama  Gro- 
cery Co.   (Ala.),  77   So.   748. 

I  S47.   Identification  of  Parties. 
!  847  (1)  In  GeoeraL 

Where  parol  evidence  is  admissible  to 
show  the  capacity  in  which  the  signers 
of  a  note  signed  same,  such  evidence  is 
governed  by  the  general  rules  of  evi- 
dence. Planters'  Chemical,  etc..  Co.  v. 
Stearnes.  189  Ala.  S03,  66  So.  69V. 

i  947  (9)  Peraonal,  Official,  or  Repreaen- 
tative  Capacity. 

Where  a  note  was  ambiguous  as  to 
whether  defendants  signed  individually 
or  as  agents  of  a  corporation,  parol  evi- 
dence was  admissible  to  show  in  what 
capacity  they  signed.  Planters'  Chemi- 
cal, etc.,  Co.  V.  Stearnes,  189  Ala.  S03, 
66  So.  699. 

Whtn  it  is  doubtful  from  the  face  of 
a  contract,  not  under  seal,  whether  it 
was  intended  to  operate  as  a  personal 
engagement  of  the  party  signing,  or  to 
impose  an  obligation  upon  some  third 
person  as  his  principal,  parol  evidence  is 
admissible  to  show  the  true  character  of 
the  transaction.  Luti  r.  Van  Heynigen 
Brolcerage   Co.    (Ala.),  73   So.  384. 

In  action  on  charter  party  against  one 
who  defended  on  the  ground  that  he 
signed  merely  as  agent  for  the  true 
owner,  evidence  was  admissible  of  the 
circumstances  surrounding  the  parties  to 
the  engagement,  including  [he  fact  that 
defendant  had  an  interest  in  the  vessel, 
and  of  a  previous  similar  contract  of 
charter  for  the  vessel,  together  with  the 
instrument  itself,  and  of  the  acts  of  the 
parties  with  respect  to  the  recognition 
and  observance  of  the  obligations 
thereof.  Lutz  v.  Van  Heynigen  Brokerage 
Co.    (Ala.),   75   So.   284. 

A  charter  party  held  to  raise  such 
doubt  as  to  whether  it  bound  the  agent 
signing  it  individually  as  to  render  ad- 
missible parol  evidence  to  discover  the 
true  intent  of  the  parties.     Lutz  v.  Van 


Heynigen    Brokerage   Co.    (Ala.),  75  So. 

284. 

§  S47  (S)  Mistake  or  Variance  in  Name. 

"Mabum"  for  "MUbra."— Milbra  v. 
Sloss-Sheffield  Steel,  etc.,  Co..  182  All. 
633,  82  So,  176.  See  the  title  EVI- 
DENCE. S  347  (5).  vol.  6,  p.  416. 
§  S4S.  Identification  of  Subject  Hatter. 
§  S4a  (9)  In  Converuices,  Contracts,  lad 
Writinga  in  GenetaL 

Hortgage. — Parol  evidence  is  admis»- 
ble  to  show  that  a  particular  article  is 
included  in  the  general  words  of  a  de- 
scription in  a  mortgage.  Gosselt  v. 
Morrow,  1S7  Ala.  387,  65  So.  826. 
S  »48  (3>  Of  Real  Property  in  GcnersL 

Parol  evidence  held  admissible  to  ex- 
plain an  erroneous  description;  the  am- 
biguity not  being  patent,  and  there  be- 
ing nothing  to  identify  the  land.  Gar- 
row  V.  Toxey,  188  Ala.  572,  66  So.  443. 

Description  of  premises  conveyed  by 
a  deed  in  view  of  plat  recorded  to  com- 
plete description,  held  an  uncertain  de- 
scription, which  might  be  aided  by  pa- 
rol. Nolen  V.  Henry.  190  Ala.  S40.  67 
So.  SCO. 

Where  the  exception  in  a  conveyance 
referred  to  numbered  lots  in  the  plan 
of  a  town,  and  not  to  lots  in  the  grant- 
or's addition  thereto,  parol  evidence  that 
the  lots  intended  to  be  excepted  were 
lots  of  the  designated  number  in  the  plan 
of  the  addition  '  was  inadmissible. 
Thrasher  r.  Boyster,  187  Ala,  350.  85 
So.  796. 

§  S48  (4)  Application  of  Description  to 
Sid>ject  Hatter. 

Identity  of  Land  Convejred. — Bender  v. 
Barton,  182  Ala.  181,  62  So.  733.  See  the 
title  EVIDENCE,  8  348  (4),  vol.  6,  p. 
419. 

§  341  (7^)  Keference  to  Other  Instm- 
menta. 

In  an  action  on  a  duebill.  payable  as 
"provided  by  the  terms  of  the  original 
contract,"  parol  evidence  was  admissible 
to  identify  the  contract  meant,  though 
there  was  a  prior  written  contract  be- 
tween the  parties.  Sellers  v.  Dickert, 
185  Ala.  206,  64  So.  40. 

Where   a   number  of   mortgages  with- 
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out  particular  description  w«re  assigned 
to  plaintiff,  testimony  that  mortgage  in- 
volved was  included  in  assigoment  was 
properly  received,  being  identification 
of  instrument  referred  to  in  written  as- 
signments and  not  a  construction 
thereof.  Roy  v.  Greil  (Ala.  App,).  " 
So.  64. 
$   S4a.  Showing  InUnt  of  Putiet  u  to 

Subject  Matter. 
§  S4»  (1)  In  General. 

In  action  by  telephone  company's  em- 
ployee against  defendant  electric  com- 
pany for  injury  from  contact  with  its 
wires,  admitting  testimony  of  attesting 
witness  that,  when  release  was  signed  to 
telephone  company,  there  was  no  under- 
sUnding  that  it  released  electric  com- 
pany, was  proper.  Dwight  Mfg.  Co.  *. 
Word    (Ala.),  7S  So.  979. 

Proof  of  Sunotmding  Circiitnstaacea. 
—Smith  V.  Webb,  176  Ala.  S96,  58  So. 
913.  See  the  title  EVIDENCE,  §  349 
(1),  vol.  6,  p.  4S2. 

Heoning  of  "Property"  and  "Thinga. 
—Napier  v.  Elliott.  177  Alg.  113.  58  So. 
435.  See  the.  title  EVIDENCE,  §  349 
(1),  vol.  6,  p.  483. 

Agreement  to  Exchange  Landa.— Ii 
action  for  breach  of  agreement  to  ex 
change  lands,  evidence  as  to  a  mistake 
in  the  description  of  the  land  or  as  to 
a  parol  understanding  not  in  the  agree- 
ment held  inadmissible,  as  the  writing 
should  be  corrected,  if  at  all,  by  a  e 
of  chancery.  Moore  v.  Whitmire,  189 
Ala.  615.  £6   So.  601. 

Note. — That  the  note  sued  on  was  am- 
biguous as  to  capacity  in  which  defend- 
ants signed  did  not  render  admissible 
their  testimony  as  to  their  undisclosed 
intentions  in  signing.  Planters'  Chemi- 
cal, etc.,  Co.  V.  Stearnes,  189  Ala.  503, 
66   So.   699. 

Sale  of  Timber. — Where  a  contract  for 
the  sale  of  standing  timber  was  the  sole 
evidence  of  the  intention  of  the  parties, 
i^  was  not  permissible  for  the  purchaser 
to  state  his  undisclosed  or  secret  inten- 
tion. Baskett  Lumber,  etc.,  Co.  v.  Grav- 
lee  (Ala.  App.),  73  So.  291. 
§  S49  (9)  In  Conatnictiaa  of  Deeds  in 
General, 

Where    a     conveyance     definitely     de- 


scribes a  tract  or  plot  of  land,  evidence 
of  the  grantor's  intent  to  convey  such 
other  tract  can  not  be  received  in  a 
t  of  law.  McMillan  v.  Aikin,  180 
Ala.    330,  66   So.  624. 

Interpretation  of  Acknowledgment — 
Bowles  V.  Lowery,  181  Ala.  603.  62  So. 
107.  See  the  title  EVIDENCE,  §  349 
(2),  vol.  6,  p.  423. 

In  aid  of  interpretation  of  acknowl* 
edgment  to  conveyance,  evidence  that 
signers  of  deed  were  all  of  children  of  a 
grantor    is  admissible,  not    contravening 

lie    against   admission    of    direct    parol 

evidence  to  show  intention.     Townley  v. 

Corona  Coal.  etc..  Co.    (Ala.).  77   So.   1. 

§  349    (4)    In    Extent    or    Interest    Con- 

vejed. 

Where  there  was  no  ambiguity  on  face 
of  a  conveyance  of  a  telephone  plant  and 
system,  but  it  was  developed  by  parol 
testimony  that  a  third  party  owned  part 
of  property  described  in  conveyance  and 
warranted  to  Be  the  property  of  grantor, 
parol  evidence  was  admissible  to  show 
that  it  was  not  within  contemplation  of 
parties  that  conveyance  should  carry  ti- 
tle to  property  thus  owned.  Wilder  v. 
Tatum  (Ala.  App,),  73  So.  833. 

XU.   OPINION  EVIDENCE. 

(A)  CONCLUSIONS  AND  OPINIONS 
OF    WITNESSES    IN    GENERAL, 
g  384.  Grounds  for  AdmissioiL 

As  a  general  rule  it  is  not  permissible 
to  examine  witnesses  as  to  their  opinions 
or  conclusions,  and  such  questions  as  will 
elicit  facts  should  be  asked.  Briggs  v. 
Birmingham  R„  etc.,  Co.;  194  Ala.  273, 
69  So.  826. 
§  3SB.  Conclnsioni  and  Matters  of  Opinion 

or  Facts. 
§  SSS  (0  In  General. 

As  a  general  rule,  a  witness  should  not 
be  allowed  to  state  his  conclusions  or 
opinions.  Alabama,  etc.,  R.  Co.  v.  Flinn 
(Ala.).  74  So  246. 

A  witness  should  not  be  permitted  to 
testify  to  his  conclusions  of  fact  or  his 
reasons  for  his  conclusions.  Loi'isville, 
etc.,  R.  Co.  V.  Moorer,  195  Ala.  344,  TO  So, 
377. 

Parts  of  depositions  shown  by  answers 
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to  cross-interrogatories  to  have  been  mere 
conclusions  of  witness,  and  not  based  on 
personal  knowledge,  are  properly  ex- 
cluded. Rawleigh  Medical  Co',  v.  Hooks 
(Ala.  App).  7H  fio.  310. 

Ill  action  against  a  livery  stable  keeper 
fCT  loss  by  fire  of  a  horse  and  buggy 
bailed  with  him  for  hire,  objections  to 
questions  to  a  witness  as  calliii);  for  a 
conclu.sion,  held  properly  sustained.  Rrick- 
tn  V.  Sikes,  14  Ma.  .■\pp.  187,  fis  So.  801, 
certiorari  denied  in  Ex  parte  Br-cken,  194 
Ala.  14S,  G9  So.  425. 

Whether  Another  Mistaken.— U  is  not 
proper  to  ask  one  witness  if  another  is 
mistaken.  Newberry  f.  Atk'nson,  184 
Ala.  567.  61  So,  4S. 

Opinion  Must  Represent  Recollection  o{ 
Facts — Payment    of    Taxes,—  A 


Ufy  s 


T  be- 


lief that  he  has  paid  a  poll  tax,  unl<:ss  his 
opinion  represents  his  recollection  on 
facts.  Shepherd  v.  Sartain.  18S  Ala.  439, 
64  So.  97. 

§  S5S  (S)    Opinions   and   Conclusions   in 
GeneraL 

In  an  action  by  a  depositor  to  recover 
money  which  the  bank  had  (owarded  to 
another  on  check  from  defendant's  agent, 
a  question  asked  the  cashier  as  to  how  he 
expected  the  money  to  get  to  the  person 
intended  was  nbjectinrablu  as  calling  tor 
a  surmise  by  the  witness.  Bank  v.  Arnold 
&  Co.,  13  Ala.  App.  462,  03  'So.  699. 

UndlscIoBcd  Mental  Conclusions.— 
Where  a  witness  testified  to  the  circum- 

•  tances,  it  was  improper  for  him  to  testify 
as  to  hia  undisclnstd  mental  operations 
by  which  he  concluded  that  a  certain  per- 
son was  "his  landlord.  I-efkovits  v.  Lester, 
11  Ala    App.  304.  66  So.  894. 

In  an  action  on  a  life  policy  which  re- 
quired insured  before  delivery  to  furnish 
R  cert=ricnt<'  that  his  health  hjd  continued 
good  since  application,  insured's  general 
agent  can  not  testify  that  had  the  certifi- 
cate shown  insured  had  sufTereri  from 
headaches,  etc.,  the  |uililcy  would  not 
have  been  delivered,  beini?  mere  mental 
conclusions  not  commimicated  tc  insi-red. 
Massachusetts  Mut.  Life  Ins.  Co.  v.  Cren- 
shaw. 19«  Ala,  263.  70  So.  768. 

•  Official  Conduct.— B.ai?r^n  v.  .Mexander 
City  Bank,  179  Ala.  490,  60  So.  313.  See  the 
title  EVIDENCE,  S  355  (S),  vol.  6.  p.  429. 


1  GtMH. — Bachelder  v.  Mor- 
gan, 179  Ala.  339,  60  So.  615.  See  the  title 
EVIDENCE,  §  355  (2),  vol.  6,  p.  48T. 

Meaning  of  Words  in  Due  BilL^ln  an 
action  on  a  due  bill,  payable  as  provided 
by  the  "original  contract,"  it  was  errot 
to  allow  a  witness  to  be  asked  to  "  inter- 
pret" the  reference  in  the  due  bill.  Sellers 
V.  Dickert.  185  Ala.  20e,  64  So.  40. 
§  365  (S)  Facta  in  GeneraL 

The  question  to  the  Tilaintiff,  "  State  how 
you  came  to  leave  the  Pullman  cat?"  ivas 
not  improper,  as  calling  for  opinion;  it  be- 
ing intended  to  ehcit  what  occurred  )u!t 
before  she  left.  Southern  R.  Co.  v.  Hayes, 
104  Ala.  194.  69  So.  C41. 

In  a  suit  to  determine  the  location  of  x 
boundary  line,  the  court  properlv  per- 
mitted defendant,  ou  cross-exan-inal'on 
of  a  witness,  offered  to  discredit  the  B. 
survey,  to  show  thai  B.,  when  making 
the  sur/ey,  had  his  field  notes  with  him. 
Ward  V.  Lan:.  189  Ala.  340,  66  So.  499. 

Reliance  on  Statement. — In  an  actioa 
for  deceit  in  misrepresenting  value  of 
stock  of  goods,  plaintifl  could  properly 
testify  that  he  relied  on  defendant'i 
statement  as  essential  fact  and  nr>t  con- 
chision.  Hockensmith  v.  Wiiuon  (.Al». 
App.).  77  So.  918. 

Sale  Price.— Testimony  by  a  wiinesi 
that  he  sold  cotton  "at  H^  in  round  loti" 
held  not  inadmissible  as  a  conclusion. 
Hooper  v.  Herring.  14  Ala.  App.  455,  70 
So.  308. 

Terma  of  Contract  Referred  To.— !n 
determining  what  was  the  "original  con- 
tract" referred  to  in  the  dtiebill  sued  on, 
it  was  proper  to  ask  the  witnesses  wlut 
"the  terms  of  the  original  coiitract''  wiire. 
Sellers  v.  Dickert,  185  Ala.  206.  64  So.  40. 

False  Imprlionment — Detained  afainit 
Will,— In  an  aclion  for  false  imprisonmtiit. 
it  was  proper  to  permit  plaintiff  to  lestifj' 
that  he  was  kept  or  detained  again&i  bis 
will.  Birmingham  Ledger  Co.  v.  Buch- 
anan, 10  Ala.  App.  527.  63  So.  667. 

A  question  to  a  servant  as  to  who  hid 
superintendence  over  bim  under  the  rulei 
of  the  master,  is  not  objectionable  » 
railing  for  a  mere  conclusion  of  the  wit- 
ness. Choctaw  Coal,  etc..  Co.  v.  Moore, 
184  Ala.  449,  0:;  So.  5.^6. 

Question  as  to  where  survey  ran  widi 
reference  to  certain  lands,  boundary  be- 
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tween  which  was  in  dispute,  and  answer 
thereto,  held  proper;  the  question  not 
calling  for  an  opinion.  Smith  v.  Bachtit, 
195  Ala.  8,  70  So.  261. 

§  US  (B)  Knowledge  of  Other  Perion, 

While  ordinarily  a  witness  can  not  tes- 
tify as  to  the  knowledge  of  another,  plain- 
tiff, who  claimed  that  defendant  held  her- 
self out  as  a  member  of  a  firm  for  which 
he  rendered  services,  may  testify  that 
■defendant  saw  htm  while  rendering  such 
services.  Conner  v.  Ray,  195  Ala.  170,  70 
So.  130,  cited  in  note  in  Ann.  Css.  1918A, 
947. 

Knowledge  of  Particular  Fact. — Louis- 
ville, etc.,  R.  Co.  V.  Willitims,  183  Ala.  13B. 
62  So.  67B.    See  the  title  EVIDENCE,  g 

355   (S),  vol.  6,  p.  434. 

Testimony  that  pl.iintiff's  ^llc^cd  part- 
ner knew  of  defendant's  transfer  of  his 
stock  subscription  lo  another  ts  inadmis- 
sible, beinc  the  conclusion  of  the  witness, 
and  will  not  defeat  recovery  for'  effecting 
a  sale.  Barbour  v.  Cantrell,  193  Ma.  154. 
69  So.  67,  cited  in  note  in  Ann.  Cas.  1918A, 
947. 

Lack  of  Knowledge In  an-  action  by 

a  passenger  for  an  assault  while  in  the 
carrier'.s  depot,  it  was  not  error  to  refuse 
to  allow  defendant  tu  show  that  its  agent 
knew  nothing  of  any  ill  fueling  between 
plaintiff  and  the  third  party.  Southern  R. 
Co.  V.  Haynes.  186  Ala-  f^.  65  So.  339. 
9  SfiS  (S)  Motive  and  Intent. 

Trial  court  properly  declined  to  allow 
plaintiff  to  ask  witness  to  explain  why 
president  of  plaintiff  bank  was  taking  such 
an  interest  in  his  debts  and  was  not  taking 
any  interest  in  him,  as  it  called  for  the 
mere  reason,  conchision,  or  opinion.  An- 
niston  Banking,  etc.,  Co.  v.  Green,  197 
Ala.  587,  73  So.  81. 

§  3B9  (10)  AbiUty  to  See  or  Hear. 

Ability  to  See  Objects  from  Given 
Point.— Republic  Iron,  etc.,  Co.  v.  Pass- 
£.fume,  181  Ala.  403,  61  So.  337.  See  the 
title  EVIDENCE,  §  355  (10),  vol.  6,  p- 
438. 
§  SSS  (11)  Knowledge  of  Witness. 

A  question  asked  a  witness,  as  to 
whether  he  knew  that  an  amount  due  on 
a  mortgage  was  correct,  calls  for  personal 
knowledge     of  the     witness    and  is     not 
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objectionable.      Baker    v.    Lauderdale,    14 
Ala.  App.  224,  69  So.  399. 


Testimony  of  plaintiff  that  his  injury 
had  disabled  him  to  perform  his  usual 
service,  and  could  not  perfi.rm  service  re- 
quiring constant  use  of  hjs  iniiired  foot, 
held  not  ohiectionable 
Southern  ] 
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t    ohiectionable   as   a    c^mclusion. 
I  R.  Co.  V.  Fisher  (Ala.),  74  sj 

In  an  action  for  personal  injury  wqPe 
plaii>titT  was  asked  whether  his- hand  ever 
got  well,  hi.s  reply  was  "No,  sir;  it  gets 
stiff  yet,"  was  a  ittatcment  of  a  fact  and 
not  of  an  opinion.  Central,  etc.,  R.  Co. 
V.  Stephenson,  189  Ala.  553,  66  So.  495. 

The  testimony  of  a  witness,  familiar 
with  the  physical  condition  of  an  Injured 
person  before  and  after  the  injury,  that 
she  wa«  very  much  worse  after  the  acci- 
dent, and  was  never  thereafter  a  robust 


ictusi 
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shorthand  rendering  of  the  facts.  Per- 
rine  v.  Southern  BItulithic  Co.,  190  Ala. 
06,  66  So.  705. 

In  an  action  on  life  policy,  issue  being 
whether  in.sured  died  of  hean .  trouble, 
held,  court  properly  admitted  testimony 
of  insured's  appearance;  it  not  being  opin- 
ion evidence.  National  Order  v.  Lile 
(.A-la.),  76  So.  450. 
5  SSS  (14)  Mental  Condition  or  .Capscitjr. 

Mental  Condition  before  and  after  In- 
jury.—tn  seivanfs  action  for  Injury  in- 
volving liability  and  Its  extent,  testimony 
of  witnesses  familiar  with  him  as  to  his 
mental  condition  before  and  after  the  in- 
jury was  admissible  as  conclusions  of 
fact.      Woodward    Iron    Co.    v.    Spencer, 

194  Ala.  285.  69  So.  «02. 

Ability  to  Take  Down  and  Assemble 
Automobile. — Roden  Grocery  Co.  v.  Gip- 
son,  9  Ala.  App,  164,  63  So.  388,  See  the 
title  EVIDENCE,  §  355  (14),  vol.  6,  p.  438. 
§  MS  (17)  Due  Care  and  Proper  Conduct. 

In  action  for  injuries  by  employee  of 
company  manufacturing  ice.  testimony 
of  plaintiff  that  there  wiis  no  dog  on  wind- 
lass u.sed  in  drawing  ice  from  plaiit  held 
admissible,  being  simpiv  descriptive  of 
machine.  Caravella  Shoe  Co.  v.  Hubbard  ' 
(Ala.),  78  So.  899, 

In  an  action  for  wrongful  death  due  to 
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an  explostOR  of  gas  in  a  coal  mine,  let- 
timoiiy  by  witness  that  hr  was  Mitislied 
from  th«  examination  that  intestate  kcrw 
how  to  use  a  safely  lamp  reqiiirerl  b> 
Acts  1911,  p.  Sie,  8  50,  held  inadmissible 
as  a  conclusion.  Alverson  v.  Little  Cah- 
aba  Coal  Cc.  (Ala.),  77  So.  547. 

Testimony  as  to  whether  it  was  a  fore- 
man's duty  to  warn  employees  as  to  the 
probability  of  their  being  injured  w?s 
proper;  it  not  invadiiig  the  function  of 
(he  jury.  Alabama,  etc.,  R.  Co.  v.  Flinn 
(Ala,),  74  So.  246. 

NcKlieent  Hand'inft  of  Train.— Louis- 
ville, etc..  R.  Co.  V.  Bogue,  177  AU.  349, 
SB  So.  392.  See  the  tille  EVIDENCE,  g 
355  (17).  vol.  «,  p.  439. 
i  ass  (IB)  Nature,  Conditioii,  and  Rela< 
tion  of  Objects. 

In  an  action  for  killing  cow  found 
buried  on  right  af  way,  there  was  no  er- 
ror in  allowing  witness  to  testify  whether 
he  saw  anything  else  had  been  buried  on 
right  of  way,  and  what  kind  of  a  looking 
place  it  was,  particularly  where  actual 
conditions  were  described  by  witnesses. 
Louisville,  etc.,  R.  Cr.  v.  Hayward  (Ala.), 
75  ?o.  22. 
9  3SB  (18)  Value. 

In  an  action  on  a  tire  policy,  a  ques- 
tion to  a  witness  as  to  how  much 
the  property  was  diminished  in  value  held 
not  objectionable  as  calling  for  opinion  as 
to  amnuiit  recoverable.  Exchange  Under- 
writers' Agency  V.  Bates,  193  Ala.  181, 
(19  So.  9S6. 
i  8BS  (SO)  Quantity,  Space,  or  EHatance. 

Distance. — Evidence  as  to  distance  in 
which  a  street  car  was  stopped  related 
to  a  fact,  and  was  not  opinion  evidence. 
Birmingham  R.,  etc..  Co.  v.  Drennen,  190 
Ala.  176,  67  So.  3M. 
S  8Sa  (ai)  Time. 

Length  of  Time  Neceitaiy  for  Paasen- 
gerfc  to  Alight.— Birmingham  R.,  etc.,  Co. 
V.  Glenn.  179  Ala.  363,  60  So.  111.  See  the 
title  EVIDENCE,  §  355  (21),  vok  6,  p. 
444. 

Lack  of  Time  to  Stop  Car.— Alabama 
City,  etc.,  R.  Co.  v.  Heald,  178  Ala. 
M  tSo.  461.  Set  the  title  EVIDENCE,  g 
355  (21),  vol.  e,  p.  444. 

Time    to    Leave     Car.— (n    an     ac 
against  a  railroad  for  injuries  to  a  < 


signee  of  freight  while  unloading  a  cat, 
a  witness,  qualified  by  due  observation 
and  e.\perience,  was  properly  allnived  to 
state  that  the  consignee  had  no  time  to 
teave  the  car.  after  she  received  notice  of 
an  approaching  train,  before  it  was  pushed 
up  the  track.  Alabama,  etc..  Railway  r. 
Foley,  195  Ala.  301,  70  So.  7SC. 
§  86S  (S3)  Cause  and  Effect. 

In  landlord's  action  for  rent,  whefein 
defendant  set  up  bre^h  of  agreement  to 
repair,  question  to  witnMs,  "What  caused 
its  trouble?"  referring  ih  nisiy  coudilion 
of  defendant's  cook^tuCe,  did  not  call  far 
a  conclusion.  Buerger  v.  Mabry  (Ala. 
App.),  73  So.  135. 

Cause  of  Suicide. — Woodmen  of  the 
World  V.  Wright,  7  ,\la.  App.  255,  80  So. 
1006.  See  the  title  EVIDENCE  5  3H 
(83),  voj.  6,  p.  445. 

S  3BS  (S4>  Performuic*  or  Breach  of  Con- 
tract. 

Question  to  plaintiff,  whether,  at  aoj 
time  before  suit,  he  paid  or  caused  to  be 
paid  alt  claims  against  insurance  com- 
pany whose  stock  he  had  sold,  did  not 
call  for  conclusion,  but  for  fad  of  pay- 
ment.    Floyd  V.  Pugh  .Ala.).  T!  So.  3S3. 

Claini  of  Land  at  Specified  Time.— .Si- 
pier  V.  ElMott,  177  Ala.  113,  5S  So.  435.  See 
the  title  EVIDENCE,  S  355  (24).  vol.  i. 

p.  440. 

§  SSfi  (90)  Title  and  Ownership. 

Personal  Property. — Ownership  o(  pet- 
lonal  property  is  a  fact  to  which  a  witness 
may  testify.  Dickey  r.  Vaughn  (Ab.), 
73  So.  507;  Ex  parte  Shoaf.  186  AU.  M4, 
64  So.  615,  denying  certiorari  Hagin  »■ 
Shoaf,  9  Ala,  App.  300.  63  So.  784,  cited 
in  note  in  Ann.  Cas.  1916D,  2S9. 

Ownership  of  House.— A  plaintiff  su- 
ing for  the  removal  of  llit  house  on  his 
land  may  testify  that  the  hauae  was  bis. 
Snead  T'.^Patterson.  100  Ala.  43,  'jB  So. 
664,  cited  in  note  in  Ann.  Cas,  1916D,  2BS. 

Title  to  Land.— Possession  is  a  fact  to 
which  a  witness  may  testify  or  upon 
which  he  may  give  an  opinion  or  conclu- 
sion, though  this  IS  nnt  true  ns  to  title  to 
land.     Blair  I',  Blair  (Ala.).  74  So-  94T, 

Ownership  after  Deed. — Middlebrooki 
r,  Sanders.  180  Ala.  407,  61  So.  898.  See 
the  title  EVIDENCE.  !  355  (ZS),  vol  «. 
p.  447. 
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§  8BS  (98)  pQisesMon. . 

Excluiive  Control.— i\sh ford  v.  McKec, 
ISA  Ala.  620,  63  So.  870.  See  the  title 
EVIDENCE,  §  355  (2i)).  vol.  6.  p.  44S. 

Occupancy  and  Control. — Ash  ford  v 
McKee,  183  Ala.  620,  62  So.  979.  See  the 
title  EVIDENCE.  §  355  (26),  vol.  8,  p.  448. 

Tn  ciectraeiit,  where  plaintiff  relied 
upon  the  previous  possession  of  his  grant*- 
ofs,  it  is  erroneous  to  allow  witnesses  to 
state  that  one  ni  the  grantors  controlled 
pnsse.iRion  of  the  land;  the  statement  be- 
ing a  rnere  conclusion.  Hicks  >'.  Burgess, 
]S5   Ala.  584,  64   Sf.  290. 

A  plaintiff  suing  for  the  removal  of  a 
boivse  from  his  real  estate  may  prove  that 
he  was  in  possession  of  the  land  as  against 
the  objection  that  the  testimony  was  a 
conclusion.  Snead  V.  P.itterson.  190  Ala. 
43,  66  So.  664,  cited  in  note  in  Ann.  Cas. 
191 6  D,  289. 

Poaseasion  at  Specified  Time. — Ashford 
V.  McKee,  183  Ala.  620,  60  So.  BTS.  See 
the  title  EVIDENCE.  §  355  (28),  vol.  6. 
p.  44H. 

Opinion  as  to  Aetna)  Condition  of 
Property. — Ashford  v.  McKee.  183  AU. 
630,  62  So.  879.  Sec  the  title  EVIDENCE, 
§  355  (26),  vol.  6,  p.  448. 

§  SSB  (29)  Agency  in  General. 

In  ai  action  for  the  pnce  of  a  car  of 
beer,  defeiid.-int's  opinion  or  conclusion 
that  a  person  was  the  agent  of  the  plaintiff 
was  properly  excluded.  CoUey  v.  Atlanta 
Brewing,  etc.,  Co.,  196  Ala.  374,  72  So.  45. 
§  8S9  (31)  Partnership. 

See  ante,  "Knowledge  of  Other  Person," 
§  3.'.5  (8). 

It  WIS  not  competent  for  witness  to 
state  he  had  bought  cotton  from  claimed 
partnership  by  estoppel  "through  Cough- 
bn"  (one  of  elnime-1  partners),  nor  that 
they  were  engaged  in  cotton  business  ar 
partners,  etc.,  testimony  being  but  con- 
clusions. Weil  Bros..  V.  Hanks  (Ala.), 
77  So.  333. 

In  suit  to  establish  complainant's  inter- 
est in  a  partnership,  court  w<ll  consider 
only  legal  evidence,  leaving  out  of  view 
testimony  of  witnesses  who  testified  only 
as  to  their  general  understanding  or  opiij- 
ion.    Reeves  v.  Jordan,  197  Ala.  64,  78  So. 


§  3BS  (81)  IndebtedneiB. 

See  ante,  "Knowledge  of  Witness,"  § 
355   (11). 

In  an  action  where  defense  was  that  an 
account  and  note  were  usurious,  testi- 
mony that  defendant  owed  more  interest 
at  8  per  cent,  than  the  note  called  for  held 
admissible  as  a  statement  of  fact.  Dom- 
iney  r.  Dowllng- Martin  Grocery  Co. 
(Ala.).  76  So.  977. 
§  3S0  (33)  Damages. 

Djmage  to  Credit— Extent.— A  witness 
having  knoivledse  of  thi  collective  fact 
of  credit  may  testify  to  the  inferential 
fact  of  damiige  to  credit,  but  not  to  its 
extent.  Bell  v.  Seals  Piano,  etc.,  Co. 
(Ah.),  78  So.  P06. 

Condition  of  Property. —  Sloss-Shef- 
field  Steel,  etc..  Co.  r.  Mitchell,  1S«1  Ala. 
576,  61  So.  934,  938.  See  the  title  EVI- 
DENCE. §  .V.5    (33).  V-.1.  0.  p.  4.'.2. 

g  3S6.  Matters  Directly  in  Issue. 
§  ZM  (1)  In  GeneraL 

Exclusion  of  those  portions  of  deposi- 
tion which  contain  mere  conclusions  of 
witness  OH  merits  of  ultimate  issue  to  be 
tried  by  the  jury  is  proper.  Karpeles  V. 
City  Ice  Delivery  Co.  (Ala.),  73  So.  642. 

Evidence  Held  Inadmissible.— Refusal  to 

ination.  that  if  he  had  sounded  the  whistle 
deceased  would  not  have  had  time  to  get 
up  was  not  error;  it  not  being  a  matter 
for  expert  testimony.  Central,  etc.,  R. 
Co.   V.   Ellison    (Ala.),   7S    So.    159. 

In  an  action  for  damages  to  an  auto- 
mobile from  a  collision,  wheie  the  ques- 
tion whether  defendant's  crippled  chauf- 
feur could  handle  the  car  was  for  the 
jiiry,  admission  of  lay  opinion  that  one 
could  run  a  car  of  that  type  as  effectively 
with  the  hands  as  with  the  feet  held  error, 
Blalack  V.    Blacksher,    11   -\la.    App.   545, 

B6  So.  863. 

A  bank  cashier,  can  not  be  asked,  (or 
ihe  purpose  of  showing  the  extent  of  an 
agent's  authority,  who  had  charge  of  plain- 
tiff's account  in  the  bank,  since  such  ques- 
tion called  for  a  conclusion  as  to  the  fact 
in  issue.  Bank  v.  Arnold  &.  Co..  13  Ala. 
.\pp.  462,  68  So.  699. 

In  proceedings  to  test  the  validity  of  a 
betterment  assessment,  a  witness  should 
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not  be  allowed  to  state  directly  whether 
the  property  has  been  {Umaged  or  bene- 
fited; that  question  being  for  the  jury. 
Tuscaloosa  v.  Hill,  11  Ala.  App.  541,  69 
So.  486,  certiorari  denied  in  Ex  parte  Hill, 
194  Ala.  059,  69  So.  593. 

Questions  propounded  to  plaintifTs 
manager  on  cross-examination  in  a  s>iit 
in  detinue,  calling  for  his  conclusions  as 
to  what  the  suit  was  based  on  and  as  to 
whether  plaintiff's  claim  of  title  was  based, 
solely  on  a  certain  bill  of  sale,  were  prop- 
erly excluded  where  the  witness  had  tes- 
tified as  to  the  facts  relative  to  the  trans- 
actions.   Page  V.  Haas  Bros*.  Packing  Co., 

9  Ala.   App    445,  63   So.  691. 

Character  of  Possession  of  Land. — 
Ashford  V.  McKee,  163  Ala.  630,  62  So.  879. 
See  the  title  lEVlDENCE,  §  356  (l>,  vol. 


6.  I 


454. 


Nondelivery  of  Deed.— Where  the  only 
issue  was  whether  a  deed  was  delivered, 
a  witness'  conclusion  that  it  was  not  de- 
livered is  incompetent,  where  she  was  al- 
lowed to  state  all  facts  bearing  upon 
the  issue.  Love  *.  Lee  (Ala),  75  So.  34. 

Sufficiency  of  Drain  Pipe. — A  witness 
may  not  give  his  opinion  as  to  the  sufli- 
ciencv  of  a  drain  pipe  to  carry  off  ordinary 
rainfall,  where  the  sufficiency  is  in  issue. 
Nashville,  etc.,  Railway  i:  Varbrough, 
^  194  Ala.   163,  69  So.  58a. 

Which  Car  Caused  Collision. — In  an 
action  tor  damages  bv  automobile  colli- 
sion at  a  str<el  intersFcliou,  answer  to  a 
question  calling  for  witness'  opinion 
whether  plaintiff's  car  ran  into  di;fci'.d- 
ant's  or  vice  versa,  was  properly  excluded. 
Ray  V.  Brannan,  196  Ala.  113,  72  So.  16. 

Opportunity  to  Poison  Dogs. — Ques- 
t'on  whether  there  ivas  opportunity  for 
any  one  to  administer  poison  to  dogs 
while  in  baKgageroom  held  improper,  as 
calling  for  guess  on  issue  which  was  for 
jury.  Louisville;  etc.,  R.  Ci.  v.  Dick- 
son (Ala.  App.),  73  Sn.  750,  certiorari  de- 
nied ir-  74  ?o.  inos. 

Whether  Anything  of  Value  Received 
for  Note.— In  a  suit  on  a  note,  where  de- 
fendant was  allowed  threat  freedom  in 
showing  that  the  note  had  been  otitahied 
by  fraud  ant*  was  without  consideration, 
it  was  not  improper  to  exclude  his  con- 
clusions as  to  whether  he  had  ever  re- 
ceivsd    anvlbing    of   val-ie    for    the    rote. 


Bruce  v.  Citizens'  Nat.  Bank,  185  Ala.  Ml, 
64  So.  83. 

That  Duebill  Given  for  Balance  of  Par. 
chaw  Price.— In  an  action  oi  i  duebill, 
payable  as  provided  in  the  "urigir.al  con- 
tract," it  was  error  to  admit  tcslimouj' 
that  it  was  given  for  the  balance  of  Ibe 
purchase  price  of  certain  property,  since 
t^c  witness  could  not  state  his  conclusioa 
upon  a  question  which  was  for  the  jurj 
lo  decide.  Sellers  v.  Dickert,  185  Ala. 
206,  64  So.  40. 

Prompt  Perfonnance  of  Work.— Id  in 
action  for  mental  suffering  from  delay  in 
delivery  of  a  telegram,  held  proper  to  r\- 
clude  conclusions  of  defendant's  agents 
as  to  whether  they  had  performed  their 
work  promptly.  Western  Union  Tel.  Co. 
V.  HoIUt.d,  11  Ala.  App.  510,  S6  So.  92G. 

§  896  <S)  Damages. 

A  question  as  to  what  in  defendant'] 
judgment  he  had  been  damaged  Hv  the 
defective  and  improper  condition  in  which 
the  guttering  was  done  on  his  residence 
held  improper  as  calling  for  witness'  cod- 
clusion.  Trf.y  Lumber,  etc.,  Co.  v.  Bos- 
well,  18S  Ala.  409,  65  S«.  141. 
§  SSe  <4)   Due  Care  and  Proper  Conduct 

It  was  proper  for  the  court  to  dechnc 
to  compel  employee  to  express  opinion 
as  tn  whether  under  existing  conditions 
his  work  was  dangerous,  or  whether  dar- 
ger  was  obvious,  or  whether  he  was  dis- 
chai-ged  on  account  of  a  fight.  Alabama," 
etc.,   R,  Co.  V.   Flinn    (Ala.),  74  So.  248. 

In  an  action  for  death  of  a  locomoliM 
engineer,  tcsiimnny  of  one  who  had  left 
a  loccmiotive,  other  than  deceased's,  where 
it  caused  the  accident,  as  to  whether  his 
action  was  proper,  was  an  opinion  as  lo 
a  fact  in  issue.  Louisville,  etc.,  R.  Co,  v. 
Fleming,  194  Ala.  31,  69  So.  135. 

Whether  Certain  Acts  Would  Con- 
stitnte  Negligence. — It  was  erroneous  to 
refuse  to  allow  a  witness  to  give  his  opin- 
ion as  to  whether  certain  arts  would  cnn- 
stitule  negligence.  Alabama,  etc.,  R.  Ca 
r.  Flinn  (Ala.),  74  So.  246. 
§  SSe   (7)  Mental  Condition  or  Cspacitr. 

In  a  will  contest,  nonexpert  witness 
can  not  give  an  opinion  whether  teaiaior 
was  mentally  compel  .'Ut  (o  execute  will- 
Wear  V.  Wear  (Ala.),  76  So.  ill. 
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§   3S8   <B)    Natuce,   Conditioo,   and   ReU- 

tion  of  Object!. 

lajnry  from  FalUnK  Timber. — Alabama, 

etc.,   R.  Co.  V.  Neal,  8  Ala.  App.  Wl,  63 

So.  554.    See  the  title  EVIDENCE,  §  358 

(8),    vol.    fl,    p.    459. 

§  806  <10)  Cause  and  Effect. 

Canse  of  Fire. — In  action  for  destruc- 
•ton  of  building;  by  fire  from  defendant's, 
locomolivcs.  refusing  to  allow  plaintifTs 
witnesses    to    state    opinions    of   cause   of 

jtiry  nnly  could  find  from  all  the  evidence, 
Douglass  -.'.  Central,  etc..  R.  Co.  (Ala.), 
38  .So.  157. 

Suicide  aa  Cause  of  Death.— A  state- 
ment by  a  pliysic'an  that  assured  com- 
mitted suicide. held  a  statement  as  to  the 
material  fact  in  inquiry  and  was  properly 
excluded.  Sovereign  Camp  W.  O.  W.  v. 
Ward.  196  Ala.  327,  71  So.  404. 

Cause  of  Odor. — A  witness,  who  testi- 
fied that  an  obnoxious  odcr  camr  from  a 
creek  in  which  defendant  was  dumping 
refuse  may  testify  what  produced  the 
odor.  Stouts  ^fountain  Coal,  etc..  Co.  r. 
Tedder,  !89  Ala.  C'i7,  flfi  So.  (i19. 

Effect  of  Eating  Oyatcrs.— IVavis  v. 
Louisville,  etc.,  R.  Co..  183  Ala.  415,  62  So. 
.  See  the  title  EVIDENCE.  §  356  (10>. 


vol. 


.   459, 


§  S97.  Inferences  or  Impressions  frotn 
Collective  Pacts. 
Whether  Another  Witness  Misuken.— 
It  is  not  permissible  to  ask  ivitness  if  an- 
other witness  was  not  mistaken  in  his 
statement  of  certain  langi-age  used.  Geor- 
gia  Cotton   Co.  V.   Lee,  190  Ala,  599,  72 

So.    158. 

That  Bank  Suspended  Business. — A 
witness  in  a  position  to  know  may  prop- 
erly testify  that  a  bank  suspended  busi- 
ness wiihoni  Elating  the  fuctR  on  which 
he  based  his  statement  of  the  collective 
fact,  one  objecting  having  the  privilego" 
of  cross-examination  as  to  the  subsidiary 
facts.  Bank  v.  Taylor,  196  Ala.  665,  72 
So.  264. 

Whether  Malicious  Proceedings  Be- 
gun by  Advice  of  Attoraey. — In  an  action 
for  malicious  prosecution,  a  question  to 
a  witness  to  state  whether  the  proceed- 
ings were  taken  out  under  the  advice  of 
an  attorney  held  properly  excluded,  since 


the  inference  was  not  for  the  witness, 
but  tor  the  jury.  Fowlkes  v.  Lewis,  10 
Ala.  App.  543,   65  So.   724. 

Circumstances  Surrounding  Injury 
from  Car.— Birmingliam  R.,  etc.,  Co.  v. 
Saxon,  179  Ala.  136,  59  So.  584.  See  the 
title  EVIDENCE.  §  357,  vol.  6,  p.  463. 

Persons  Crossing  Railroad  Track.,— 
Louisville,  etc.,  R.  Co.  v.  Williams,  183 
Ala.  138,  62  So.  679.  See  the  title  EVI- 
DENCE,  §   357,   vol.   6,   p.    460. 

Datoaged  "Mighty  Bad."— Witnesses  in 
answer  to  a  question  to  the  extent  of 
damages  to  &  house  may  state  that  it 
looked  as  if  it  was  damaged  ''mighty 
bad";  this  seeming  to  be  the  only  answer 
that  they  can  give.  Louisville,  etc..  R. 
Co.  V.  Lynne  (Ala.),  73  So.  14. 
§  3SS.   Special   Knowledge  as   to  Subject 

Hatter, 
§  SOB  (1)  In  Qeneral. 

In  assumpsit,  defended  on  the  ground 
that  plaintiff  had  converted  defendant's 
limber,  objection  to  defendant's  question 
to  a  witness  as  to  how  much  timber 
there  was  on  certain  land  in  his  judgment 
was  properly  sustained,  in  ab-^encc  of 
showing  of  witness'  experience  in  such 
matters  or  his  knowledge  of  the -vicinity. 
Steverson  v.  Agee  &  Co..  14  Ala.  App. 
448,  70  So.  298. 
§  S58  (9)   Bodily  Condition. 

A  witness,  shown  to  be  familiar  with 
the  physical  condition  of  an  injured  pei- 
son  before  and  after  the  injury,  was  com- 
petent to  Blatc  whether  there  was  a 
change  in  her  condition  after  the  acci- 
dent. Perrine  v.  iSouthern  Bitulithic  Co.. 
190  Ala.  96,  G6  So.  705. 
§  3S8  (S)  Mental  Condition  or  Capacity. 

Opportunity  to  Form  Judgment. — To 
authorize  a  nonexpert  to  give  his  opinion 
of  the  existence  of  an  unsound  condition 
of  mind,  he  must  have  had  the  opportu- 
nity to  form  a  judgment.  Melvin  i:  Mur- 
phy. 184  Ala.  188,  63  So.  546. 

Opinion  of  a  nonexpert  witness  as  to 
sanity  is  admissible  when  based  upon  his 
own  personal  knowledge,  observation, 
acquaintance,  and  experience.  Wood- 
ward Iron  Co.  i:  Spencer,  194  Ala.  285. 
69  So.  B02;  Melvin  v.  Murphy,  184  Ala. 
188,  63  So.  546. 
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A  nonexpert  witness  who  had  known 
testator  for  40  years,  but  hud  seen  htm 
fre(|ucntly  and  had  business  transactions 
with  him  during  the  last  10  or  20  years,  is 
competent  to  express  an  opinion  as  tc 
the  mental  condition  o(  testator.  Ciim- 
minps  V.  McDonnell,  139  Ala,  Bfl,  06  So. 

Absence  of  Indications  of  Inufdtjr. 
Witness  shown  to  have  known  the  person 
inquired  about  may  testify  that  he  never 
saw  indications  or  evidence  of  his  in 
ity.     Woodward  Iron  Co.  v.  Spencer,  194 
Ala    SSS,   69   So.   902. 

Opinion  of  stepson  of  testatrix  a: 
her  mental'condition  when  he  visited  her 
when  will  was  made  was  admissible,  he 
having  known  her  intimately  tor  years. 
Barnett  v.  Freeman,  197  .\la.  143,  72  So. 
395. 

Opinion  ol  Wife. — Wife  of  grantor  in 
a  questioned  deed  by  reason  of  her  long 
association  with  her  husband,  togethi 
with  facts  detailed  by  her  of  htf  own 
pr^rsonal  knowledge,  evidencing  husband' 
mental  derangement,  was  competent  to 
express  her  opinion  based  on  such  fact) 
as  to  unsound  comtifton  vel  non  of  her 
husband's  mind.  Bates  r.  Oden  (Ala.). 
73  So.  921. 

On  tlie  issue  of  defendant's  insanity 
at  the  time  of  his  execution  of  a  mort' 
gage,  his  wife,  detailing  unusual  circum- 
stance-) as  to  his  conduct  thereafter,  held 
competent  to  state  her  opinioti  of  his  san' 
ity  at  that  time.  Melvin  v.  Murphy,  184 
Ala.  188.  611  So.  ma. 
§  8SS  («)  Railroading. 

Where  a  witness  stated  his  experience 
of  13  years  in  loading  oil  lank  cars,  suffi- 
cient predicate  was  laid  to  permit  his  testi- 
mony that  a  car  was  properly  loaded. 
Atlantic,  etc.,  Railway  v.  Enterprise  Cot- 
ton Oil  Co.  (Ala.).  74  So.  332. 

Where  plaintiff  showed  that  defendant 
was  negligent  in  loading  cars  on  an  in- 
clined track  without  tightening  the  brakes, 
held  proper  to  permit  witnesses  to  testify 
that  to  so  load  cars  had  a  tendency  to  re- 
lease the  brakes.  American  Oak  Leather 
Co.  V.  Atwood,  191  Ala.  450,  67  So.  663. 
§  898  (11)  Nature,  Condition,  and  Re- 
lation of  Objects. 

Ancient  Surveyor's  Harks  Showing 
Correct    Line.— Ashford    v.    McKee,    183 
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Ala.  630,  62  So.  879.  See  the  title  EVI- 
DENCE, §  3S8  (11),  vol.  6,  p.  473. 

§  U8  (14)   Value  of  Real  Property. 

Witness,  who  showed  acquaiatance 
with  property  in  question  in  proceedings 
to  condemn  right  of  way  and  e^nera! 
situation  in  neighborhood,  was  properly 
allowed  to  testify  to  his  opinion  that 
property  was  suitable  for  buildmg  o! 
dwellings.  Ensign  ^^"^'^  Vine  Co.  r. 
Hohenberg  (Ala.).  7S  So.  897. 

§  SS8  (IS)  Value  of  Personal  Property. 

In  trover  plaintiff,  who  was  acquainted 
with  the  property  and  knew  the  prices 
at  which  it  and  similar  property  had  been 
sold  and  rented,  held  qualified  to  testify 
as  to  its  value  and  'its  rental  value, 
Hodges  V.  Kyle,  9  Ala.  App.  449,  63  So. 
761. 

In  action  for  purchaser's  breach  of  con- 
tract to  buy  cotton  seed,  where  proof 
showed  there  was  at  time  specified  for 
delivery  open  market  for  seed  at  point 
of  delivery,  testimony  of  witness  who 
did  not  know  market  value  at  tbat  point, 
but  only  at  other  places,  was  inadmissi- 
ble. Georgia  Cotton  Oil  Co.  v.  Carlisle 
Seed  Co.  (Ala.),  75  So.  984. 

Where  witness  in  action  for  breach  of 
contract  to  sell  cotton  seed  disclosed 
that  he  was  not  familiar  with  prices,  and 
the  questions  were  not  confined  to  prices 
at  time  and  place  involved,  his  testimony 
was  properly  excluded.  Whitehead  r. 
Jasper  Oil,  etc.,  Co.  (Ala.),  77  So.  4t 

§  aro.   Sut^ccts   of   Opinioa   Evidence  in 

QeneraL 

In   a   suit  against   a   railroad  company 

for     burning     plaintiffs     property    in    a 

building  adjacent  to  the  tracks,  the  qnes- 

whether  matches  found  within  three 

feet  of  the  building  would  have  been  con- 

!d    by    its    heat    held    objectionable. 
Knowlton    v.    Central,    etc.,    R.    Co.,   IM 
Ala.  456,  68  So.  281. 
§  3S8.  Bodily  Appearance  or  Condition. 

Painful  lajorr  to  Witness.— Where  a 
passenger  fell  down  a  flight  of  steps 
leading  to  the  carrier's  depot,  the  pas- 
senger may  testify  that  his  side  was  in- 
jured and  hurt  him  badly.     Central,  etc 
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R.  Co.  V.  Campbell,  10  Ala.  App.  2BB,  64 
So.  540. 

Appeanmce  of  Anger. — Long  v.  Seigel, 
177  Ala.  33B,  SB  So.  380.  See  the  title 
EVIDENCE.  §  362  (1),  vol.  6.  p.  478. 

Appesruice  of  Being  Very  Sick.  ^ 
Graduate  and  experienced  nurse  held 
properly  permitted  to  testify  that  person 
appeared  very  sick.  Bar  fie  Id  v.  South 
Highland  Infirmary,  191  Ala.  SS3,  68. 
So.  30. 

One  L^  Longer  than  Other. — A  wit- 
ness, though  not  an  expert,  may  testify 
that  one  leg  is  longer,  larger,  or  straighter 
than  another.  Sloss-Sheffield  Co.  v. 
Ross  (Ala.),  77  So.  686. 
§   369.  MeaUl  Condition  or  Capadtf. 

In       ejectment       testimony       showing 
mental  and  physical  condition  of  grantor 
of     deed     was     admissible.     Langlcy     i'. 
Shanks  (Ala.).    75  So.  924. 
9  970.  Value. 
§  »71. In  General.    ' 

A    nonexpert    can    give   an    opinion   as 
to  value.     Alatiama,  etc.,  S.  Co.  v.  Love- 
man  Compress  Co.,  196  Ala.  S83,  72  So. 
311,     ' 
§  sm Real  Property. 

In  suit  for  work  done  and  material 
furnished,  refusal  to  permit  defendant's 
witness  to  state  his  opinion  as  to  value 
of  house  as  constructed  was  not  error. 
where  witness  was  not  shown  to  'bt 
qualified  to  give  an  opinion  of  such  value. 
Catanzano  v.  Jackson  (Ala.).  73  So.  510. 

The  rental  value  of  real  estate  is  a 
collective  fact,  provable  by  any  person 
possessing  a  requisite  knowledge  of  the 
conditions  that  influence  such  value. 
Pratt  Consol.  Coal  Co.  *.  Morton.  14 
Ala.  App.  194,  68  So.  1013. 

Value  can  'be  proved  by  a  nonexpert, 
and  in  an  ejectment  suit  opHiion  of  a 
witness  who  knew  the  land  as  to  its 
rental  value  was  unobjectionable.  Land- 
ers V.  Hayes,  196  Ala.  533,  .73  So.  106. 
§  874. Petwmal  Property. 

In  detinue  to  recover  for  saw  and 
planer  mill  machinery,  a  witness,  shown 
to  be  qualified  was  properly  allowed  to 
give  his  opinion  of  the  value  of  the  prop- 
erty,  and   of   the   hire  and   use   thereof; 
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its  weight  being   for   the  jury.     Gossett 
r.  Morrow,  187  Ala.  387,  6S  So.  826. 

Knowledge  of  Another. — On  an  issue 
as  to  the  value  of  mules,  a  question  call- 
ing for  the  witness'  opinion  as  to  what 
some  other  person  would  know  was 
properly  excluded,  Jones  v.  While,  189 
Ala.  622.  66  So.  OOS. 
§  KB.  Time. 

In  an  action  by  a  passenger  for  an  as- 
sault on  him  by  a  third  party  while  in 
defendant's  depot,  it  was  rot  error  to  re- 
fuse to  allow  a  witness  to  give  his  opin- 
ion that  there  was  not  sufficient  time  for 
the  agent  to  interfere  after  the  third 
party  addressed  plaintiff,  and  before  he 
struck  him.  Southern  R.  Co.-  v.  Haynes, 
186  Ala.  60.  6S  So.  339. 

Length  oE  Time  Train  Stopped  at  Sta- 
tion.— Louisville,  etc..  R.  Co.  v,  Dilbum, 
178  Ala.  600,  59  So.  438.  See  the  title 
EVIDENCE,  g  376,  vol.  6,  p.  490. 

Time  to  Stop  Electric  Car. — Billingsley 
f.  Nashville,  etc.,   Railway,  177  Ala.  348, 
58   So.   433.     See   the   title   EVIDENCE, 
5  376,  vol.  6,  p.  489. 
§  877.  Rate  of  Speed. 

Of  Automobile. — Nonexpert  testimony 
is  admissible  to  show  the  speed  of  an 
automobile  at  the  time  of  an  accident. 
Cedar  Creek  Store  Co.  v.  Steadham,  187 
Ala.  622.  as  So.  984.  cited  in  note  in  Ann. 
Gas.  iei7D,  613. 

Nonexpert  witnesses  riding  in  motor- 
car at  time  of  accident  are  competent  to 
testify  as  to  its  speed.  Galloway  v. 
Perkins  (Ala.),  73  So.  936. 

Of  Train. — Nonexpert  witness  who  has 
observed  speed  of  trains  may  give  his 
opinion  of  speed  a  train  is  running,  and 
the  fact  that  he  was  in  direct  hne  of  ap- 
proaching train,  even  if  bearing  upon  his 
credibility,  would  not  affect  admissibility 
of  his  opinion.  Louisville,  etc.,  R.  Co.  v. 
Rayburn  (Ala.).  73  So.  461;  Seaboard. 
etc.,_  Railway  v.  Roy,  14  Ala.  App.  «08.  66 
So.  233.  certiorari  denied  in  Ex  parte 
Seaboard,  etc.,  R.  Co..  163  Ala.  679,  69 
So.  1019. 
§  S7S.  Cause  and  Effect 

Animal  Injured  by  Train. — Nashville, 
etc..  Railway  v.    Bingham,   182  Ala,  640, 
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62  So.  111.     See  the  title  EVIDENCE,  § 

378,  vol.  6,  p.  4W. 

i  m.  Damacea. 

}  S7»H- In  General. 

In  action  for  damaKes  to  credit  from 
wrongful  attachment,  where  witnesa  tes- 
tified that  the  busineaa  of  the  defendant 
in  attachment  was  conducted  largely  or 
credit,  and  in  the  course  thereof  the  com. 
pany  guaranteed  musical  instruments  sold, 
and  that  it  was  a  benefit  that  such  vendor 
should  have  the  reputation  of  being  will- 
ing and  able  to  stand  back  of  its  guar- 
anties, he  waa  properly  permitted  to  give 
an  opinion  that  the  ibusiness  had  been 
damaged.  Bell  v.  Seals  Piano,  etc.,  Co, 
{Ala.),  78   So.  «06. 

i  Ml. Injuriea  to  Property. 

Amotrat  of  Danaage  to  Crop. — It  was 
error,  in  an  action  for  injury  to  land  by 
the  breaking  and  overflow  of  a 
defendant's  land,  to  permit  plaintiff  to 
testify  as  to  the  amount  of  dan^ges  to 
his  crop;  the  proper  course  being  to  tes- 
tify to  the  facts  showing  the  amount  of 
damage.  Sloss-Sheffield  Steel,  etc.,  Co. 
V.  Webb,  184  Ala.  452,  63  So.  51«. 

Whether  Property  Damafcd  or  Ben- 
efited by  Public  Improvement  —  Where 
the  question  is  whether  property  has 
been  either  damaged  or  benefited  by  a 
public  improvement,  the  proper  form  of 
inquiry  should  be  as  to  its  value  before 
and  after  the  damage  or  benefit,  and  a 
witness  can  not  be  asked  to  state  gen- 
erally whether  it  ■  has  been  damaged. 
Huntsville  c.  Pulley,  187  Ala.  367,  65  So. 
405. 

Effect  of  Impotmding  Water  by  Dam. 
— One  having  no  knowledge,  practical 
or  theoretical,  of  the  effect  of  the  im- 
pounding of  water  by  a  dam  on  a  partic- 
ular tract  is  incompetent  to  testify  as 
to  the  value  of  the  land  after  the  Uking. 
Alabama  Power  Co.  v.   Carden,  189  Ala. 

384,  60   So.   S96. 
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Wear  v.  Wear  (Aia.),  76  So.  ill; 
I  V.   Uurphy,   184  Ala.  188,  63  So. 


§  383.  Determination  of  Question  of 
Competency. 
Diacretion  of  Court^Whether  nonex- 
pert witness  is  quaiiRed  to  give  an  opin- 
ion upon  soundness  of  testator's  mind 
rests  in  sound  judicial  discretion  of  trial 


346. 

The  determination  of  the  qualificacioa 
of  a  witness  to  give  an  opinion  not  ex- 
pert by  one  sufBcientty  informed  to  have 
an  opinion  is  a  preliminary  Inquiry,  rest- 
ing in  the  sound  discretion  of  the  court, 
under  the  evidence.  Hamilton  v.  Gran- 
iord  Mercantile  Co.  (Ala.),  78  So,  401. 

§  SM.  Examination  of  Witnesses. 

9  SH>  Testimony  in  General. 

In  suit  for  work  done  and  material 
furnished,  refusal  to  permit  defendant's 
witness  to  state  his  opinion  as  to  value 
of  house  as  constructed  was  not  error, 
where  the  question  was  framed  to  elicit 
an  answer  as  to  value  at  time  of  trial, 
and  not  at  completion  of  work.  Catanza- 
no  V.  Jackson  (Ala.),  73  So.  510. 

§  SM. Facts  Ponnini  Basis  of  Opin- 

ioiL 
§  8H  (1)  In  GenersL 

Though    a  witness,    for   whose    negli- 
gence an  action  is  brought,  should  be  re- 
quired   to    stale    the    facts    before   being 
asked  whether  he  did  all  that  he  could 
ivoid  the  injury,  there  was  no  error 
llowing  an  engineer  to  be  asked  sucb 
question    before    stating   the    facts  as  to 
what  he  did  to  stop  a  train,  where,  be- 
fore he  left  the  stand,  he  stated  all  the 
facts.     Blackmon  v.  Central,  etc.,  R.  Co., 
85  Ala.  635,  64  So.  sgs. 
Duration  of  Fire  and  Chance  of  Savinf 
Building. — A  fireman,  not  an  expert,  may 
give  an  opinion  as  to  length  and  duration 
of  a  fire,  and  chances  of  saving  a  building 
in  the  absence  of  an  explosion  of  dynamite, 
where    he   is    examined   as    to  facts    on 
which    he   bases   his    opinion.     Hamilton 
V.    Cranford    Mercantile    Co.    (Ala.),    75 
So.  401. 

Expressions  of  Pain— Impairment  of 
Hearing— Change  in  Mental  Condition. 
— In  a  servant's  action  for, injury,  held, 
that  his  mother,  with  whom  he  had  lived 
from  childhood,  might  testify  to  expres- 
sions of  pain  from  the  injury,  his  impair- 
ment of  hearing,  and  to  a  change  in  his 
mental  condition,  together  with  facts  on 
which  she  based  such  statements.  Wood- 
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ward  Iron  Co.  v.  Spencer,  194  Ala.  28S, 
S9  So.  902. 

P«1k  ImpriBonment — Fact  of  Armt^— 
In  a  false  imprisonment  action,  the  an- 
swer of  a  witness,  that  he  thought  plain- 
tiff was  arrested,  is  admissible  where  his 
subsequent  testimony  supports  such  itate- 
menl.  Central,  etc.,  R.  Co.  v.  Carlock, 
166  Ala.  sag,  72  So.  261. 

Uae  and  Occupation— Looking  to  De- 
fendants at  Tenants. — In  an  action  for 
use  and  occupation  of  premises  of  which 
defendants  had  agreed  to  take  a  lease, 
held  not  reversible  error  for  the  court  to 
allow  plaintiffs  rental  agent  to  testify 
that  he  looked  to  defendants  as  tenants, 
he  having  stated  the  facts  on  which  the 
conclusion  was  based.  Haas  Bros.  f. 
Craft,  9  Ala.  App.  404,  64  So.  163. 
g  8M  (8)   Mental  Condition  or  Capacity. 

To  authorize  a  nonexpert  to  give  his 
opinion  of  the  existence  of  an  unsound 
condition  of  mind,  the  facts  upon  which 
he  bases  such  judgment  should  be  stated. 
Melvin  V.  Murphy,  184  Ala.  1»8,  63  So. 
548. 

Nonexpert  witness'  opinion  that  tes- 
tator was  mentally  incapable  of  transact- 
ing ordinary  business  is  inadmissible, 
where  facts  upon  which  such  opinion  was 
based  were  not  stated.  Wear  v.  Wear 
(Ala.),  78  So.  111. 

In  will  contest  for  lack  of  mental  ca- 
pacity, properly  qualified  nonexpert  wit- 
ness may  state  whether  testator  was 
capable  of  transacting  ordinary  business, 
provided,  if  his  answer  be  negative,  the 
facts  upon  which  his  opinion  is  based  are 
stated.  Wear  v.  Wear  (Ala.),  76  So.  111. 
§  SB7.  — —  CroH-Examination  and  Re- 
Eaasiination. 

In  assumpsit  to  recover  on  sale  of  cot- 
ton for  underweight  and  undergrading, 
plaintiff  held  to  have  been  properly  al- 
lowed to  cross-examine  a  witness  as  to 
his  experience  of  cotton  losses  in  time 
he  had  been  in  business.  Georgia  Cot- 
ton Co.  V.  Lee,  196  Ala.  599,  78  So.  1S8. 

On  cross-examination  of  witnesses  to 
value  of  buildings  destroyed  by  fire  set 
out  by  a  railroad  locomotive,  it  was  com- 
petent to  inquire  as  to  items  and  present 
value  of  materials  incorporated  in  build- 


ing.    Southern  R.  Co.  v.  Slade,  ifli  Ala. 
568,  88  So.  667. 

Answer  Not  Strictly  Rcapoiuive.  — 
Where  a  witness  on  cross-examinati.on 
was  pressed  to  state  the  reasons  for  her 
conclusion,  her  answer,  though  not 
strictly  responsive,  held  properly  admit- 
ted. Southern  Bitulithic  Co.  v.  Perrine, 
191  Ala.  411,  87  So.  601. 

<B)    SUBJECTS  OF  EXPERT  TESTI- 
MONY. 
§  3W.  Matters  of  Opinion  or  Facta. 

Hap — Location  and  Surroundings  of 
Railway  Track..— It  was  not  error  to  ad- 
mil  testimony  of  an  expert.  In  connec- 
tion with  a  map,  to  show  the  location 
and  surroundings  of  a  railway  track. 
Sudduth  V.  Central,  etc.,  R.  Co.  (Ala.), 
77  So.  3S0. 

In  action  for  leaving  pus  drainage  tube 
it)  plaintiff's  body,  question  to  and  reply 
of  other  surgeon  held  not  improper  as 
opinion  as  to  how  witness  would  have 
secured  tube  in  plaintiff's  body.  Talley 
V.  Whitlock  (Ala.),  73  So.  976. 

In  action  for  malpractice  in  leaving  pus 
drainage  tube  in  plaintiff's  body  after 
operation,  question  to  medical  witness 
and  his  answer  held  competent  as  mere 
statement  of  fact  of  condition  of  tube 
when  later  taken  from  plaintiff's  body. 
Talley  v.  Whitlock  (Ala.).  73  So.  976. 
§  38S.  Matters  Directly  in  Issue. 

Opinion  Affirming  or  Denying  Material 
Issue.— The  fact  that  a  question  to  an  ex- 
pert will  elicit  an  opinion  which  practi- 
cally affirms  or  denies  a  material  issue 
will  not  render  the  question  improper. 
Harbison- Walker  Refractories  Co.  v. 
Scott,  185  Ala.  841,  64  So.  S47. 

Cause  of  Illness. — Travis  v.  Louisville, 
etc..  R.  Co.,  183  Ala.  41S,  62  So.  8S1.  cited 
in  notes  in  L.  R.  A.  1915A,  1073,  1078. 
See  the  title   EVIDENCE,  §  389,  vol.  6. 

p.    497. 

Mental  Coodition.— In  a  will  contest, 
expert  witness  can  not  give  opinion 
whether  testator  was  mentally  compe- 
tent to  execute  will.  Wear  *.  Wear 
(Ala.),  76  So.  111. 

Inefficiency  of  Machinery.  —  Walshe 
Mfg.  Co.  V.  Smith  Lumber  Co.,  178  Ala 
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472,  99  So.  455.  Sat  the  title  EVIDENCE, 
g  389,  vol.  6,  pp.  497.  498. 

Competency  of  E«vlo)ree. — Owen  v. 
Alabama,  etc..  R.  Co.,  181  Ala.  958,  61  So. 
924.  See  the  title  EVIDENCE,  S  389, 
vol.  fl.  p.  498. 

As  to  BUating^— An  expert  witneai 
was  properly  asked  in  an  action  (or  dam- 
age to  property  from  blasting,  whether 
the  blasting  was  heavier  than  was  rea- 
sonably necessary  to  remove  solid  rock, 
and  whether  solid  rock  could  be  removed^ 
with  less  severe  blasting,  even  if  that  was 
t  question  at  issue.  Harbison- Walker 
Refractories  Co.  v.  Scott,  181  Ala.  641, 
64  So.  547. 

Necetsity  Eor  Keeping  Watthman.— In 
an  action  against  a  livery  stable  keeper 
tor  the  loss  by  fire  of  horse  and  buggy 
bailed  with  him,  evidence  of  a  witness 
whether  it  was  necessary  for  defendant 
to  keep  a  watchman  at  his  stalble  at 
night-  to  guard  against  loss  by  fire  held 
inadmissible.  Bricken  v.  Sikes.  14  Ala. 
App.  187,  6B  So.  801,  certiorari  denied  in 
Ex  parte  Bricken,  194  Ala.  148,  69  So.  425. 

Thongh  validity  .of  erdiiuiMt  »  ts  tn- 
•uUtbn  of  arc  lan^  was  a  question  for 
the  court,  held,  that  it  might  elicit  evi- 
dence from  experts  to  enable  it  to  intelli- 
gently pass  irpon  the  question.  Brtggs 
V.  Birmingham  R.,  etc..  Co.,  194  Ala,  273, 
69  So.  926. 

$   380.    Hatters   of    Common   Knowledge 
or  Observation. 

Proper  Hetfaod  of  Examining  Oystera. 
— Travis  *.  Louisville,  etc.,  R.  Co.,  183 
Ala.  415,  62  So.  851.  See  the  title  EVI- 
DENCE, g  390,  vol.  6,  p.  499. 
S  S91.  Hatters  Involvii^  Scientific  or 
Other  Special  Knowledge  in  General. 

Time  Necessary  to  Become  Expert 
Iceman. — Citizens'  Light,  etc.,  Co.  v. 
Lee,  182  Ala.  561.  62  So.  199.  See  the 
title  EVIDENCE,  8  391.  vol.  fl,  p.  500. 

Ptomaine  Poisoning. — In  action  against 
cafe  keepers  for  serving  tainted  food, 
opinion  of  physician  of  long  experience 
in  general  practice  concerning  ptomaine 
poisoning  and  detection  a!  taint  in  meats 
held  admissible.  Greenwood  Cafe  v. 
Lovinggood,  197  Ala.  34,  72  So.  354. 

Testimony  of  Surveyor.— Where  a  sur- 
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veyor  had  qualified  as  an  expert  in  i 
boundary  line  dispute,  he  was  properly 
permitted  to  state  that  in  his  opinion  a 
certain  "corner"  was  a  "govtrnnKiit 
corner,"  and  that  certain  trees  were  "wit- 
ness trees."  Ward  v.  Lane.  189  Ala.  310, 
66  So.  499. 
i  a»l%.  Bodily  Conditions. 

Pnration  of  Disability. — In  action  on 
health  policy,  a  qualified  physician  famil- 
iar with  plaintiffs  ailment  and  nho  hid 
actually  treated  him  may  express  his 
opinion  regarding  probable  duration  of 
plaintiff's  disability.  National  Life  Ins. 
Co.  r.  Hedgecoth  (Ala.  App.),  77  So.  428. 

Prevention  of  Blood  Clot.  —  Experts 
held  properly  permitted  to  testify  as  to 
whether  there  was  any  way  known  to 
the  medical  profession  by  which  a  blood 
clot  in  certain  cases  could  be  prevented 
Barfield  V.  South  Highland  Infirmary, 
191  Ala.  553,  6S  So.  30. 
§  3M.  Due  Care  and  Proper  Conduct  in 
OeneraL 

Proper  Method  of  Hining.— Warrior- 
Pratt  Coal  Co.  v.  Shereda,  183  Ala.  UB. 
62  So.  721.  See  the  title  EVIDENCE, 
S  394,  vol,  6,  p.  501. 

§  398.  Construction  and  Repair  of  Stmc- 
torea.  Machinery,  and  AppUaoces. 

Safety  of  Place  or  Appliance.— An  ex- 
pert witness  may  give  his  opinion  as  to 
the  safety  of  a  place  or  appliance.  Bum- 
well  Coal  Co.  V.  Setzer,  191  Ala.  399,  6T 
So.  604. 

Insulation  and  HeasonaUeness  of  Ordi- 
nance Relating  Thereto. — In  action  Cor 
death,  testimony  of  experts  held  idmisu- 
l3le  on  questions  as  to  insulation  of  ele^ 
trie  arc  lamps  and  reasonableness  of  an 
ordinance  relative  to  their  iiAulation. 
Briggs  V.  ^Birmingham  R.,  etc.,  Co.,  194 
Ala.  273,  69  So.  926. 

.Conditions  Rendering  Insolation  Use- 
less.— Particular  physical  conditions  if 
any,  under  which  insulation  may  become 
entirely  useless,  are  matters  for  expert 
opinion.  Dwight  Mfg.  Co.  t.  Word 
(Ala.),  75  So.  9T9. 

Whether  it  was  aeceasary  to  clean  an 
engine  while  the  steam  was  on  or  to 
place  the  servant's  hand  where  it  woald 
be  injured  if   the   engine  started,  was  » 
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subject  for  expert  testimony,  Sloss- 
Sheffield  Steel,  etc.,  Co.  v.  Reid,  184 
Ala.  847,  64  So.  334. 

§  aS6.  Hanacement  and  Operatioa  of  Ve- 
hicles, Uachinery,  and  AppUancea. 
§  SSe  (1)  In  General 

In  an  action  for  the  death  of  a  child 
struck  by  an  autpmobile,  question  asked 
defendant  whether  there  was  time  tor 
him  to  do  anything  after  the  child  started 
across  the  road  held  properly  permitted. 
Reaves  v.  Maybank,  193  Ala.  614.  69  So. 
137. 

How  manj  men  were  neceasarjr  to 
handle  the  timbers  which  caused  the  in- 
jury presents  a  proper  subject  for  expert 
opinion.  S  loss-She  (lie  Id  Steel,  etc.,  Co. 
V.  Smith.  18S  Ala.  607,  64  So.  337. 
§  396  (8)  Railroads  in  CeneraL 

A  merchant  tailor  without  experience 
in  operation  of  cars  was  properly  denied 
the  opportunity  to  stale  whether,  if  a  car 
on  a  steep  up  grade  should  start  back- 
wards, it  would  cause  a  violent  move- 
ment of  the  car  to  apply  the  brake  or  the 
power.  Erwin  v.  Birmingham  R.,  etc., 
Co,  (Ala.),  76  So.  915. 

Testimony  of  expert  locomotive  engi- 
neer that  train  running  S5  miles  an  hour 
as  it  approached  decedent  on  the  track 
"ought  to  be  stopped  by  using  all  means 
of  emergency  in  90  to  110  feet"  was  ad- 
raissible,  where  it  appeared  that  word 
"ought"  was  used  '  in  sense  of  "could," 
Louisville,  etc..  R,  Co.  v.  Rayburn  (Ala.), 
73  So.  461. 

Methods  of  Stopping  Train.— Where  it 
was  claimed  that  an  engineer  did  not  take 
all  possible  steps  to  avoid  running  down 
plaintiff's  intestate,  after  discovering  his 
peri),  expert  testimony  as  to  methods  of 
stopping  the  engine  was  properly  re- 
ceived. Walker  V.  Alabama,  etc..  Rail- 
way,   194  Ala.   360,  70   So.   12S. 

Exercise  of  Proper  Care  to  Stop  Train. 
— It  was  proper  for  defendant  railroad 
company  to  ask  its  engineer  and  con- 
ductor, both  experts,  if  they  did  all  they 
could  to  stop  the  train  and  avert  the  ac- 
cident. Choate  V.  Southern  R.  Co.,  119 
Ala.  611.  24  So.  373, 

That  No  Unnecessary  Noises  Hade^- 
In  an   action    for  injuries  at   a   highway 


crossing   by    frightening   plaintiff's    mute, 

the  trainmen  could  testify  as  experts  that 

no    unusual    or    unnecessary    noises   were 

made  at  the  time  of  the  injury.    Boan  v. 

Smith  Lumber  Co..  184  Ala.  535,  63  So. 

564. 

§  S98.  Custom  or  Usage. 

Whether  it  was  customary  to  clean  the 
engine  while  in  operation,  was  a  subject 
for  expert  testimony.  S  loss- She  (field 
Steel,  etc.,  Co.  v.  Reid,  184  Ala.  647,  64 
So.  334. 
9  «0>.  Cause  and  Effect. 

§  4M.  Injuries  to  the  Person. 

§  4M  <1)  Canse. 

An  expert  may  testify  that  hypothesized 
(acts  could  produce  the  physical  effects 
shown.  Pullman  Co.  v.  Meyer,  19S  Ala. 
397,  70  So.   763, 

Csuse  of  Death.— Pacific  Mut.  Life  Ins. 
Co.  V.  Shields,  182  Ala.  106,  62  So.  71, 
cited  in  note  in  L.  R.  A.  191SA,  1071;  Em- 
pire Life  Ins.  Co.  v.  Gee,  178  Ala.  492.  60 
So.  90.  cited  in  note  in  L.  R.  A.  191SA, 
1071.  See  the  title  EVIDENCE,  S  404 
<1),  vol.  6,  p.  503. 

Whether  insured  died  from  violence 
or  accidental  cause  or  from  bodily  infirm- 
ity -or  disease  held  a  proper  question  for 
expert  evidence.  National  Life,  etc,  Ins.' 
Co.  V.  Singleton.  193  Ala.  84,  69  So.  80. 

Cause  of  Pain. — In  a  servant's  action 
for  injuries,  where  the  issues  were  the 
negligence  of  the  employer  and  the  ex- 
tent of  thfr  injury,  it  was  not  error  to 
permit  a  physician  who  examined  the 
plaintiff  to  state  his  conclusion  on  the 
facts  in  the  case  as  to  the  cause  of  plain- 
tiff's pain.     Lusk  v.  Britton  (Ala.).  73  So. 

402. 

Cause  of  Wreck. — In  an  action  against 
a  mining  company  for  injuries  to  its  em- 
ployee through  a  defect  in  the  track  of  a 
tram  road,  what  caused  the  wreck  of  the 
tram  car  was  not  a  proper  subject  (or 
expert  testimony.  Birmingham  Fuel 
Co.  V.  Stocks,  14  Ala.  App.  13«,  68  So. 
^68.  certiorari  denied  in  Ex  parte  Birming- 
ham  Fuel  Co.,  183  Ala.  675,  69  So.  1017. 
S  M4  (1)  Effect. 

In  action  for  homicide,  where  defend- 
ant   pleaded    seK-defense,    testimony    of 
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physicians  after  examining  body  that 
certain  wounds  caused  paralysis  and  in- 
stant death  is  admissible.  Kuykendall  v. 
Edmondson  (Ala.).  77  So.  U. 

In  an  action  for  wrongful  ejection  of 
a  passenger,  testimony  of  a  physician  as 
to  plaintiffs  physical  condition  and  as  to 
the  probable  result  of  the  wrongful  ejec- 
tion and  of  plaintiff's  carrying  valises 
held  proper.  Central,  etc.,  R.  Co.  v. 
Gross,  192  Ala.  35*.  68  So.  291. 
S  40«^.  Damagea. 

Injuriea  to  Crop*.— In  an  action  for 
damages  to  growing  crops  caused  by 
sulphurous  fumes,  experts  may  testify  as 
to  the  crop  production,  and  the  amount  it 
should  have  teen  and  was  on  similar 
land,  where  no  fumes  were  present.  In- 
ternational Agr.  Corp.  v.  Abererombie, 
184  Ala.  244.  63  So.  549,  49  L.  R.  A.,  N. 
S.,  415. 

(C)    COMPETENCY   OF   EXPERTS. 
S  405.  Npceuity  of  Qualification. 

Loconiotlve  Engineer.  —  Louisville. 
etc..  R.  Co.  V.  Bogue.  17.7  Ala.  349,  58  So. 
362.  See  the  title  EVIDENCE.  §  405. 
vol.  6,  p.  505. 

9  ue.   Knowledge,  Experience,  and  Skill 
in  General 

A  general  knowledge  of  the  department 
to  which  a  ■pocialty  belongs  qualifies  a 
witness  to  testify  thereto.  Louisville. 
etc..  R.  Co.  t'.  Lovell,  198  Ala.  94.  71  So. 
995. 

Medical  Experts— In  action  on  acci- 
dent policy,  witness,  who  did  not  say 
he  was  physician,  but  said  he  was  surgeon, 
was  properly  allowed  to  testify  as  medi- 
cal expert.  Maryland  Casualty  Co.  v. 
McCallum  (Ala.),  75  So.  902. 

Tracking  and  Identity  of  Autoraobile. 
— Where  a  witness  has  given  special  at- 
tention to  tracking  automobiles  by  the 
marks  of  their  tires,  the  admission  of  hif 
opinion  as  to  the  identity  of  an  automo- 
bile which  he  tracked  is  not  error.  Beatty 
V.  Palmer,  196  Ala.  67,  71  So.  422. 

As  to  Oystera.— Medical  men.  cooks, 
and  persons  long  accustomed  to  handling 
and  preparing  oysters  for  the  table  may 
testify    as    experts    in     respect    thereto. 


Louisville,  etc.,  R.  Co.  v.  Travis.  Hi  AU.- 
453,  68  So,  342. 

Injury  from  Falling  Btoclc— Alaliaiiu, 
etc..  R.  Co.  V.  'Neal.  8  Ala.  App.  591.  « 
So.  534.  See  the  title  EVIDENCE.  I 
406,  vol.  6.  p.  506. 

5  400.  Machinery  and  Hechanical  Devices 

and  Appliances. 

In  action  for  damages  to  an  automobile 
from  a  collision,  witness  engaged  in  au- 
tomobile business,  and  who  had  sold  the 
car  to  defendant,  held  not  qualified  as  an 
expert  on  its  mechanism  or  mechanical 
operation.  Blalack  v.  Blacksher.  11  All. 
App.  345,  ea  So.  863. 

Matter  Mechanic  —  Caldwell- Watson 
Foundry,  etc..  Co.  v.  Watson,  183  Als. 
326,  62  So.  859,  cited  in  note  in  51  L.  R. 
A..  N.  S.,  571.  See  the  title  EVIDENCE, 
§  409,  vol.  S,  p.  309. 

§   410.    Construction    and    Operation   oE 
Railroada. 

As  to  Sparks  from  LocomotiTe,  —  A 
witness  who  admitted  he  did  not  know 
how  proper  locomotive  spark  arresters 
were  constructed  should  not  be  qaes- 
tioned  as  to  how  far  sparks  might  te 
seen  on  the  ground  when  emitted  through 
a  proper  one.  Knowlton  v.  Central,  etc. 
R.  Co..  192  Ala.  456,  SS  So.  281. 

Metfaod  of  St^>ping  Car  or  Train.  — 
Birmingham  R..  etc..  Co.  v.  Saxon,  179 
Ala.  136,  59  So.  384.  See  the  title  EVI- 
DENCE, §  410  (1).  vJl.  e.  p.  510. 

Proper   Method  of   Loading   Cattle.  — 
Nashville,    etc.,   Railway  v.   Hinds    (All. 
App.),    60   So.   409.     See    the    title   EVI- 
DENCE. S  410  (1),  vol.  9,  p.  SIO. 
§  413.  Value. 

Services  in  Repair  of  House.  —  Con- 
tractor of  long  experience,  acquainted 
with  valuation  in  his  line  in  neighborhood 
where  work  was  done,  was  competent 
to  give  his  opinion  as  to  reasonable  value 
of  work  and  material  contributed  by 
plaintiff  to  the  repair  of  defendant's 
house.    Denson  v.  Acker  (Ala.).  78  So,  TC 

Value    of    Attomer's    Service*.— Faulk 

6  Co.  V.  Hobbie  Grocery  Co.,  178  Ala. 
524,  59  So.  430.  cited  in  notes  in  Ann- 
Cas..  1914D,  369.  371.  See  the  title  EVI- 
DENCE, %  413  (1),  vol.  6,  p.  514. 
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$  41S.  CauH  and  BBect. 

C«iue  of  LoBt  by  Fire.— Where  plain- 
tiff asserted  that  a  loss  by  fire  resulted 
from  the  defendant  street  railway  com- 
pany running  its  car  upon  the  hose, 
firemen  present  at  the  fire  and  familiar 
with  the  conditions  are  qualified  to  give 
expert  testimony  that  if  car  had  not  been 
run  on  the  hose  the  loss  would  have  been 
avoided.  Birmingham,  etc.,  R.  Co.  v. 
Williams,  190  Ala.  S3,  06  So,  653. 

Cause  of  Hiacarriaie.  —  In  an  action 
against  a  railroad  for  miscarriage  result- 
ing to  plaintiff  by  being  searched  on  de- 
fendant's premises  for  a  stolen  watch, 
physician's  opinion  evidence  as  to  whether 
an  abortion  had  been  performed  on 
plaintiff,  held  admissible.  Nashville,  etc., 
Railway  v.  Crosby,  104  Ala.  338,  70  So.  7. 

Cause  of  Wreck. — In  an  action  against 
a  mining  company  for  injuries  to  its 
employee  in  the  wreck  of  a  car  on  a 
tramroad,  a  witness  shown  to  have  been 
working  in  mines  for  19  years  with  ex- 
perience in  track  work  and  driving  was 
qualified  as  an  expert  to  answer  what, 
in  his  judgment,  caused  the  wreck.  Bir- 
mingham Fuel  Co.  f.  Stocks,  14  Ala. 
App.  136,  68  So.  96B,  certiorari  denied  in 
Ex  parte  iBirmingham  Fuel  Co.,  193  Ala. 
675.  69  So.  1017. 

§  416.  Prelitninu?  Evidence  as  to  Com- 
petency. 

Where  surgeon  sued  for  malpractice 
testified  as  expert,  evidence  as  to  his  age, 
residence,  etc.,  held  admissible,  though 
given  by  another  witness  rather  than  by 
himself.  Barfield  v.  South  Highland  In- 
firmary. 191  Ala.  593,  68  So.  30. 
$  417.  Determination  of  Question  of  Com- 
petency. 

Question  for  Court  Not  Jury.— Wlether 
witnesses  were  qualified  to  testify  is  ex- 
perts was  a  question  for  the  court,  and 
not  for  the  jury.  Briggs  v.  Birmingham 
R.,  etc.,  Co.,  194  Ala.  873,  69  So.  926. 

Discretion  of  Court.— The  determina- 
tion of  the  qualification  of  a  witness  as  an 
expert  is  a  preliminary  matter  addressed 
to  the  trial  court's  discretion.  Burnwell 
Coal  Co.  i:  Setier,  191  Ala.  398,  67  So. 
604;  Southern  Bitulithic  Co.  v.  Perrine, 
191   Ala.  411,  67  So.  601;  Alabama   City, 


etc.,    R.   Co.   V.    Bessiere.    197   Ala.    9.  72 
So.  339;  Louisville,  etc.,  R.  Co.  v.  Lovell, 

196  Ala.  94,  71  So.  995;  Hamilton  v.  Cran- 
ford  Mercantile  Co.  f.Wa.),  78  So.  401. 

The  question  whether  an  expert  wit- 
ness, is  competent  to  give  his  oirinion  as 
to  one's  sanity  is  for  the  court.  Melvin 
V.  Murphy.  184  Ala.  IBS,  63  So.  546. 

In  action  for  compensation  for  auditing 
defendant's  bonks,  whether  an  auditor, 
testifying  tor  defendant  as  to  value  of 
plaintiff's  services,  qualified  as  an  expert, 
was  a  matter  within  the  sound  discretion 
of  the  trial  judge.  But  where  the  evi- 
dence disclosed  that  such  witr.css  was  an 
expert  accountant  of  many  years'  experi- 
ence, exclusion  of  his  testimony.  aS  not 
sufficiently  qualified,  was  not  a  proper 
exercise  of  the  court's  discretion.  Malone- 
McConnell,  etc.,  Co,  v.  Simpson  Audit  Co., 

197  Ala.  677,  73  So.  36B. 

Hotorman. — Birmingham  R.,  etc.,  Co. 
V.  Saxon.  170  Ala.  13G,  59  So.  934.  See  the 
title  EVIDENCE,  §  417,  vol.  6,  p.  916. 
(D)  EXAMINATION  OF  EXPERTS. 
§  418.   Mode  of  Examination  in  General. 

The  forma  of  qoestioni  to  expert  wit- 
nesses are  within  the  trial  court's  dis- 
cretion. Southern  Bitulithic  Co.  v.  Per- 
rine, 191  Ala.  411,  67  So.  601. 

The  extent  of  the  examination  of  a  phy- 
sician testifying  as  an  expert  as  tn  the 
personal  in.iuries  alleged  to  have  b;en  re- 
ceived by  the  .plaintiff  was  largely  discre- 
tionary with  the  trial  court.  Louisville, 
etc.,  R.  Co  V.  Lovell,  196  .^la.  91.  71  So. 
999. 

§  419.  Questions  and  Answers  Based  on 
Personal  Knowledge  of  Expert. 

Questions  asked  experts,  tending  to 
elicit  evidence  based  upon  facts  of  which 
they  had  actual  knowledge,  as  well  as 
upon  abstract  hypothesis,  held  proper. 
Briggs  V.  Birmingham  R.,  etc.,  Co.,  194 
Ala.   273,   69   So.   926. 

In  an  action  for  personal  injuries,  re- 
fusal to  permit  a  physician  to  answer  a 
question  as  to  whether  a  -blow  on  the 
ribs  would  produce  the  condition  of 
plaintiff  held  within  the  court's  discre- 
tion. Southern  Bitulithic  Co.  v.  Per- 
rine,   191   Ala.  411,  67   So.  601. 

Surveyor^ After  stating  the  facts  of 
the  survey,  held,  that  surveyor  might 
express  opinion    as  to  whether  line    run 
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by  him  and  another  made  a  true  line 
between  two  sections.  Smith  v.  Bachua, 
IBS  Ala.  8,  TO  So.  361. 

Where  witneu'  aiuwer  showed  that 
he  had- examined' house  in  qacation,  and 
spoke  really  from  knowledge  acquired 
rather  than  in  itrict  answer  to  hypothe- 
sis of  question,  possibility  suggested 
that  he  spoke  of  some  house  not.  in- 
volved was  removed.  Denson  v.  Acker 
(Ala.),  78  So.  78. 

Where  a  witneia,  acquainted  with 
price  of  the  sort  in  controveny,  was  an- 
swering a  hypothetical  question,  it  was 
not  necessary  that  it  should  be  made  to 
appear  that  he  was  speaking  from  knowl- 
edge. Denson  v.  Acker  (Ala.),  79  So.  76. 
§  IM.  Queationi  and  Anawers  Ba^Bd  on 
Teitimony  of  Others. 

Question  to  expert  witness  as  to  dis- 
tance in  which  train  could  be  brought  to 
a  stop  held  not  objectionable  as  not 
based  on  facts  disclosed  by  the  evidence. 
Louisville,  etc.,  R.  Co.  v.  Rayburn  (Ala.). 
73    So.   461.  ' 

§  ttl.   Hypothetical    Questions  and    An- 
swers. 

§  483.  In  General. 

Discretion  of  Court. — The  frame  and 
substance  of  hypothetical  questions  to 
experts  is  a  matter  resting  largely  in  the 
trial  court's  discretion,  Burnwell  Coal 
Co.  V.   Setier,   191   Ala,   398,  67   So,  604. 

When  Answers  Relevant.  —  Expert 
witnesses  may  answer  hypothetical  ques- 
tions when  their  answers  will  be  rele- 
vant. National  Life,  etc.,  Ins.  Co.  v. 
Singleton,    193    Ala.    S4,    69    So.    80. 

Subsequent  Proof  of  Facts  Hypothe- 
sized.— Admission  of  hypothetical  ques- 
tions without  proof  of  all  the  facts  hy- 
pothesized held  rendered  harmless  by 
subsequent  proof  thereof.  Barfield  v. 
South  Highland  Infirmary.  191  Ala.  S53', 
68    So.    30. 

Question  Held  Proper,  —r  In  action 
against  railroad  for  injuries  when  mule 
plaintiff  drove  was  frightened  by  loco- 
motive, witness  held  properly  permitted 
to  answer  hypothetical  question  relative 
to.  how  long  it  would  have  taken  the  en- 
gineer 10  cut  off  steam  from  the  cylinder 
cocks  until  the  engine  had  passed  plain- 
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tiff.     Louisville,  etc.,   R.   Co.  v.  Jenkins, 

196  Ala.   136,  73   So.  M. 

§  MS. Form  and  SufSciaiKy  of  Qoes- 


§  US   (1)   In  General. 

While  the  jury  may  be  misled  by  al- 
lowing the  opinion  of  expert-  r.n  hrpatb- 
eses  not  i:i  accordance  with  the  evi- 
dence, each  party  has  the  right  to  the 
opinion  of  experts  on  his  theory  of  the 
facts.  Briggs  v.  Birmingham  R.,  etc, 
Co.,  194  Ala.  273.  69  So.  9SB. 

In  an  action  for  death  from  an  elec- 
tric shock,  questions  hypothesizing 
grounding  in  primary  line  or  system 
held  justified  by  the  expert  testimony. 
in  connection  with  the  doctrine  of  res 
ipsa  loquitur.  Athens  v.  Miller,  190  Ala. 
83,   66   So.   702. 

Discretion  of  Court. — The  frame  and 
substance  of  hypothetical  questions  is  a 
matter  largely  committed  to  the  discre- 
tion of  the  court.  Hamilton  v.  Cranford 
Mercantile  Co.  (Ala.),  78  So.  401;  Ala- 
bama City,  etc.  R.  Co.  v.  Bessiere,  197 
Ala.   5,  73   So,   325, 

Discoverr  of  Intestate  on  Track.— 
Louisville,  etc.,  R.  'Co.  v.  Boguc.  177  Ala. 
349,  53  So.  393.  Sec  the  title  EVIDENCE, 
g    423    (H,    vol.    6.    p.    !19. 

Cause  of  Death.— In  action  for  death 
of  hunting  dogs, by  poison,  a  hyiiothet- 
ical  c|uestion  to  a  doctor  as  to  the  cause 
of  death  held  proper,  Louisville,  etc. 
R.  Co.  V.  Dickson  (Ala.  App.),  73  So. 
TSO.  certiorari  denied  in  74  So,  lOOS. 

Question  Indefinite  as  to  Size  of 
Sparks, — A  hypothetical  question  as  to 
the  size  of  sparks,  indicating  whether  in 
engine  was  equipped  with  a  spark  ar- 
rester, is  properly  refused,  where  indeS- 
nite  as  to  the  size  of  the  sparks.  Knowl- 
ton  V.  Central,  etc.,  R.  Co.,  193  Ala.  4i«, 
63  So.  281. 
§  «U   (1^)    Facu   Which   Host   Be  In- 

A  hypothetical  question  lis  sntlictint 
if  it  is  framed  So  as  to  fairly  and  clearlr 
present  the  state  of  facts  which  the 
questioner  claims  is  proved.  Massa- 
chusetts Mut,  Life  Ins.  Co.  v.  Crenshaw. 
19S   Ala.    363,    70    So.    768. 

Tacts  Sufficient  to  J«>t^  Ophuoit— 
A  hypothetical  question  is  suffictent  if  '^ 
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incorporate  enoush  of  the  facts  to  jus- 
tify the  formulation  of  an  opinion.  Pull' 
man  Co.  v.  Meyer,  19S  Ala.  397.  70  So. 
763;  Hamilton  v.  Cranford  Mercantile 
Co.   (Ala.).  78   So.  401. 

Need  Not  Hypothesize  Every  Fact.— 
A  hypothetical  question  is  not  objec- 
tionable because  it  omits  to  hypothesize 
every  fact  shown'  iby  the  evidence.  Burn- 
well  Coal  Co.  V.  Setzer,  191  Ala.  398,  67 
So.  604;  Alabama  City,  etc.,  R.  Co.  v. 
Bessiere,  197  Ala.  9.  72  So.  329. 

A  hypothetical  question  may  omit  evi- 
dence which  does  not  conform  to  ques- 
tioner's theory.  Hamilton  v.  Cranford 
Mercantile  Co.  (Ala.),  78  So.  401. 

A  question  to  an  expert  need  not  in- 
corporate every  fact  in  evidence,  but  the 
questioner  may  take  his  view  of  the 
facts  as  a  proper  basis  for  the  question. 
Birmingham  R.,  etc.,  Co.  v.  O'Brien,  16S 
Ala.  617.  64  So.  343;  Southern  Bitulithic 
Co.  V.  Perrine,  191  Ala.  411,  67  So.  601. 

In  action  against  a  carrier  for  per- 
sonal injury,  question  to  plaintiff's  at- 
tending physician  held  not  objectionable 
on  the  ground  that  it  was  not  based  on 
all  the  facts  in  evidence.  Birmingham 
R.,  etc.,  Co.  V.  O'Brien,  185  ,A,la.  617,  64 
So.   343. 

Sam^-Facti  in  Support  of  Opponents' 
Theory.— A  hypothelical  question  nec^ 
not  hypothesize  facts  in  support  of  oq- 
ponents'  theory  of  the  case.  Alabama 
City,  etc.,  R.  Co.  v.  Bessiere,  179  Ala.  9, 
73  So.  S2S;  Massachusetts  Mut.  Life  Ins, 
Co.  V.  Crenshaw,  19i  Ala.  293,  70  So.  768. 
§  U3  (3)  Facts  Unsupported  by  Evi- 
dence. 

A  hypothetical  question  must  be  based 
on  the   facts.      Massachusetts    Mut.    Life 
Ins.  Co.  If.  Crenshaw,  195  Ala.  2C3,  70 
768. 

A  hypothetical  question  containing 
facts  not  shown  in  evidence  is  objec- 
tionable. Hamilton  v.  Cranford  Mercan- 
tile Co.  (Ala.),  78  So.  401;  Pullman  Co. 
V.  Mieyer,  199  Ala.  397,  70  So.  763;  Burn- 
well  Coal  Co.  V.  Setzer,  191  Ala.  398,  67 
So.  904;  Alabama  City,  etc.,  R.  Co.  i;. 
Bessiere,   197   Ala.   5,    72    So.   325. 

Hypothetical  .  questions,  having  no 
basis  in  the  evidence,  should  be  rejected. 
Knowlton  v.  Central,  etc.,  R.  Co.,  192  AI», 
4S6,  68  So.  281. 


§  MS^.  Scope  and    Sufficiency    of 

That  expert's  answer  to  questions  as- 
sumed the  form  of    conclusion  held  not 

lid   objection    thereto,     Briggs  v.    Bir- 

ingham   R.,  etc.,  Co.,   194  Ala.  373,  69 
So.  926. 
S  1M.  Facts  Forming  Basis  ol  Opinion. 

Whjie  an  expert,  having  detailed  the 
facts,  may  testify  that  conduct  was 
careful  or  negligent,  he  can  not  so  tes- 
tify without  giving  the  facts  as  basts 
for  his .  opinion.  Knowlton  v.  Central, 
etc.,  R.  Co.,  192  Ala.  4S6,  66  So.  281. 

Surgeon  sued  for  malpractice  and  tes- 
tifying as  an  expert  held  properly  per- 
mitted to  read  from  temperature  charts 
kept  by  nurses.  Barfield  v.  South  High' 
land  Infirmary,   191   Ala.  SSir,  68  So.  30. 

In  an  action  for  compensation  for  au- 
diting defendant's  ibooks,  an  expert 
could  testify,- from  his  personal  examina- 
tion of  the  books  and  of  the  audit  by 
plaintiff,  that  plaintiff's  audit  was  value- 
less, although  his  testimony  did  not 
state  all  the  facts  upon  which  his  con- 
clusion rested.  Malone-McConnell,  etc., 
Co.  V.  Simpson  Audit  Co.,  197  Ala.  H77.  73 
So.    369. 

§    4as.    Crosi-Bxamination    and    Re- Ex- 
amination, 
g  US  (1)  CroH-Examination  in  General. 

Question  asked  expert  on  cross-exam- 
ination as  to  whether  statement  of  surgi- 
cal theory  and  practice  in  a  medical 
treatise  was  correct  held  properly  ad- 
mitted. Barfield  v.  South  Highland  In- 
firmary,  191   Ala.  553,  68  So.  30. 

Aa  to  Spark  ArreBtera. — Where  a  wit- 
ness professed  no  knowledge  on  how  a 
proper  spark  arrester  should  be  con- 
structed, the  court  could  exclude  cross- 
examination  as  to  whether  the  emission 
of  sparks  of  a  particular  size  would  in- 
dicate whether  the  engine  was  not 
equipped  with  arresters.  Knowlton  *. 
Central,  etc.,  R.  Co.,  193  Ala.  456,  68  So. 
381. 

Testimony  of  Surveyor. — Where  a  sur- 
veyor testified  as  an  expert  for  plaintiff 
that  in  making  his  survey  he  had  the  aid 
cif  the  government  field  notes,  he  was 
properly  permitted,  on  cross-examina- 
tion, to  state  that  in  making  the  survey, 
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he  did  not  go  the  distance  from  the 
tiorthwest  corner  as  indicated  or  a: 
called  for  by  the  field  notes.  Ward  v 
Lane,  189  Ala.  340.  «6  So.  49S. 

Quettion  oa  Pacta  Not  Shown  bjr  Evi- 
dence.—The  court  in  its  discretion  may 
exclude  questions  on  cross-examination 
of  experts  based  on  facts  not  shown  by 
the  evidence.  Barfield  v.  South  High- 
land  Infirmary,   191   Ala.  553,  S8   So.  30. 

Time  Rci)uired  to  Stop  Train.— Ques- 
tion to  expert  locomotive  engineer 
whether  he  had  any  idea  how  long  a 
"lime"  it  would  take  to  stop  an  engine 
running  30  miles  an  hour  was  properly 
excluded,  where  witness'  ignorance  of 
such  matter  had  >been  already  stated  on 
cross-examination.  Louisville,  etc.,  R. 
Co.  V.  Rayburn  (Ala.),  73  So.  461. 
§  4U  <8>  Irrelevant,  CoUateral.  or  Im- 
material Matter!. 

Question  on  cross-examination  of  a 
sanity  witness,  "What  would  you  think 
of  the  sanity  of  a  man  who  made  a  will 
of  his  property  to  a  dead  horse?"  was 
properly  excluded.  West  v.  Arrington 
(Ala.),  76  So.  Wa. 

On  cross-examination  of  expert  loco- 
motive engineer,  question  as  to  the 
"time"  required  to  stop  trains  running 
at  various  speeds,  "Your  education  about 
time  has  been  neglected?"  was  by  the 
way,  and  properly  disallowed.  Louis- 
ville, etc.,   R.    Co.  V.  Rayburn    (Ala.).  73 

So.    461. 

(E)    COMPARISON   OF  HANDWRIT- 
ING. 
§  4U.  Competency  of  Expert. 

Detective  and  Chief  of  Police.— United 
States   Health,    etc..    Ins.  Co.    v.    Hill.  9 
Ala.  .\pp.  322,  62  So.  954.     See  the  title 
EVIDENCE.  §  428.   vol.  e,  p.  S24. 
§  419.  Standard  of  Comparison. 
§  4S9  (1>  In  General. 

An  expert  witness  can  not  testify  as 
to  the  similarity  or  identity  of  the  hand- 
writings in  two  documents,  where  the 
signature  of  neither  was  admitted,  con- 
ceded, or  proven  without  dispute.  Mutual 
Life  Ins.  Co.  7!.  Witte,  190  Ala.  327,  67 
So.   363. 

Writing  Signature  to  Show  Basil  of 
Comparison. — United   States   Health,  etc.. 


Ins.  Co.  V.  Hill,  e  Ala.  App.  nt.  a  So. 
ft54.  See  the  title  EVIDENCE,  I  4» 
(1),  vol.  6,  p.  S25. 

§  UB  (S)  Papers  in  Evidence  or  Rde- 
vant  to  Issues. 
In  ejectment,  where  defense  was  deed 
from  plaintiff,  it  was  not  error  to  re- 
fuse to  allow  defendatit  to  prove  gen- 
uineness of  signature  to  other  papers  by 
witness  to  deed  for  purpose  of  laying 
predicate  for  introduction  of  expert  tes- 
timony, where  it  did  not  appear  that 
other  papers  were  material  to  contn>- 
versy  or  that  they  were  in  evidence. 
Quails  V.  Quails,  196  Ala.  524,  72  So;  T6. 

(F)      EFFECT    OF     OPINION     EVI- 
DENCE. 

§  431,  Opinions  of  Witnesses  in  General. 

§  ASl   (1)   In  General 

Can  Not  Control  Judgment  <^  Jury— 
Tciting  Opinions  of  WitBCM. — Cleve- 
land V.  Wheeler.  8  Ala.  App.  645.  62  So. 
309.  See  the  title  EVIDENCE,  f  «I 
(1),  vol.  S  pp.  S26,  S27. 
§  411  (S>  Vahie. 

Market  price  or  value  is  ordinarily  a 
matter  of  fact  and  not  opinion,  and  evi- 
dence thereof  is  binding  on  the  jury,  but 
testimony  >by  the  witnesses  as  to  their 
opinion  of  the  market  value  is  not  bind- 
ing. Curjel  &  Co.  v.  Hallett  Mfg.  Co, 
(Ala.),   73  So.  838. 

Market  Value  Distingutshed  from 
Market  Price.— Cleveland  v.  Wheeler,  S 
Ala.  App.  645,  63  So.  309.  See  the  title 
EVIDENCE,  g  431  (a),  vol.  6,  p.  527. 

Value  of  Land.— Evidence  a.<  to  the 
value  of  land  is  necessarily  opinion  evi- 
dence, and  is  not  conclusive  on  courts  or 
juries  even  when  without  conflict.  Sell- 
ers f.  Knight,  185  Ala.  96,  64  So.  329. 

Value  of  Services. — Court  is  not  bound 
to  accept  opinions  of  witnesses  as  to 
value  of  services  rendered  by  a  receiver, 
his  attorney  and  trustee  in  a  deed  of 
trust.  Citizens'  Light,  etc.,  Co.  v.  Cen- 
tral  Trust   Co.    (Ala.),   7S   So.   330. 

Value  of  Timber.  —  Cleveland  p. 
Wheeler,  8  Ala.  App.  645.  62  So.  309.  See 
the  title  EVIDENCE,  §  431  (2),  voL  t, 
p.  327. 
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I  431.  Jntimoay  at  Experts. 
§  433.  In  General. 

The  jury  is  not  concluded  by  the  opin- 
ions of  expert  witnesses.  BlaUck  v. 
BUcksher,   11   Ala.  App.  545,  6a  So.  863. 

The  credibility  of  an  expert  locomo- 
tive engineer,  con  flic  tin  )r  as  to  his  expe- 
rience, that  on  a  clear  day  an  object  on 
a  straight  track  ahead  should  be  seen  at 
least  SOO  feet  iby  an  ordinary  person  on 
an  approaching  engine,  and  distinguished 
within  400  feet,  was  for  the  jury.  Louis- 
ville, etc.,  R-  Co.  V.  Rayburn  (Ala.),  73 
So.  461. 

$  tu. Nature  of  Subject. 

In  an  attorney's  action  for  compensa- 
tion for  examining  an  abstract  of  title, 
evidence  as  to  the  reasonable  value  of 
his  services  was  not  binding  on  the  jury. 
Tyson  V.  Thompson,  195  Ala.  230,  70  So, 
649,  6S1,  citing  e  Michie  Dig.,  g  431. 
§  4S6.  Knoiricdge  or  Skill  of  Ex- 
pert. 

Testimony  by  a  surveyor  expert  in  his 
line  as  to  the  result  of  a  survey  is  not 
inadmisirble  because  he  declined  to  say 
it  was  absolutely  correct,  where  he  af- 
firmed it  was  reliable  to  the  best  of  his 
judgment.  Aldrich  Min.  Co.  v.  Pearce, 
193  Ala.  19G,  B8  So.  »00. 
§  Uffi^  Conflict  with  Other  Evi- 
dence. 

Where  a  witness  states  an  opinion  or 
conclusion  which  is  irreconcilably  op- 
posed to  the  stated  facts  upon  which  it 
is  founded,  the  opinion  or  conclusion  is 
of  no  weight  and  raises  no  conflict  with 
the  stated  facts.  Hicks  v.  Burgess,  1S5 
Ala.   984.    64    So.    390. 

XIII.   EVIDENCE   AT    FORMER 
TRIAL  OR    IN  OTHER  PRO- 
CEEDINGS. 


In  action  for  damages  for  wrongful 
injunction  suit,  evidence,  oral  or  deposi- 
tions, given  in  the  injunction  suit,  is  not 
admissible,  where  it  is  not  shown  that 
the  witnesses  can  not  be  produced  to 
testify  ore  tenus.  Yarbrough  Turpen- 
tine Co.  V.  Taylor  (Ala.).  78  So.  812. 
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S  Ml.  Preliminarjr  Evidence. 

Necessity    of    Predicate. — Louisville   & 
N.    R.    Co.  V.    Dilburn,    176   Ala.   600.    59 
So.    438,     See    the  title    EVIDENCE,  g 
441,  vol.  «,  p.  530. 
§  44a.  Mode  of  Proof. 
S  44S  (1)   In  General 

Admissions  made  by  a  party  When 
testifying  at  a  former  trial  may  be 
shown  on  a  subsequent  trial  by,  the  tes- 
timony of  a  witness  who  heard  the  ad- 
missions. Wilson  «.  Lewis,  11  Ala.  App. 
261,  65  So.  919. 

Refreshing  Recollection  by  Reference 
to  Bill  of  Exceptions. — A  witness  tes- 
tifying as  to  admissions  made  by  a  party 
as  a  witness  at  a  former  trial  may  re- 
fresh his  recollection  of  the  testimony 
by  an  examination  of  the  bill  of  excep- 
tions containing  the  same.  Wilson  v. 
Lewis,  II  Ala.  App.  261,  65  So.  919. 
§  4U  (3)  Uinates  and  Notes  of  Testl- 
moor. 

Transcript  Competent  But  Not  Con- 
clusive.—Alabama,  etc.,  R.  Co.  V.  Dow- 
ney, 177  Ala.  612,  58  So.  91B.  See  the 
title  EVIDENCE,  g  44S  (3),  vol.  6,  p. 
5JS. 

XIV.  WEIGHT  AND  SUFFICIENCY. 

S  M4^.  Circumstantial  Evidence. 

Circumstantial     evidence     is    accepted 
with   great  i 
187   Ala.   49(1 
S  44B.  CredibiUtjr  of  WitnesMs  in  Gen- 
eral. 

Although  both  railroad  engineer  and 
fireman  testify  for  plaintiff  that  they 
did  not  discover  danger  of  intestate,  a 
trespasser  on  track,  in  time  to  avoid, in- 
juring him,  jury  may  infer  from  other 
evidence  that  they  did.  Central,  etc.,  R. 
Co.  V.  Ellison   (Ala),  75  So.  159. 

Conflict  between  Testimony  and  Pliy- 
■ical  Pacts. — Jury  may  consider  conflict 
between  testimony  of  any  witness  and 
physical  (acts  in  determining  what 
weight  to  give  to  his  testimony.  Karp- 
eles  V.  City  Ice  Delivery  Co.  (Ala.),  73 
So.  642. 

To  say  that  a  person  of  normal  eye- 
sight, who  was  on  foot,  looked  for,  but 
did     not   see,   a    nearby   locomotive    ap- 
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proaching  on  a  straight  track  i*  contrary 
to  the  physical  facts  and  can  not  be  re- 
garded. Louisville,  etc.,  R.  Co.  v.  Mo- 
ran,  IW  Ala.  106,  66  So.  799,  cited  in 
note  in  Ann.  Cas.  1917B,  477. 

The  appearance  of  a  wkneaa  on  the 
■tand  is  for  the  jury  in  determining  the 
weight  to  be  accorded  oral  testimony. 
Nashville,  etc..  Railway  v.  Croaby,  194 
Ala.  338,  7o'So.  7, 

I  4W.   ConclulTeneii   of     Evidence    on 
Party   Introducing   It; 

Where  defendant  in  statutory  eject- 
ment held  under  a  default  judgment 
against  plaintiff,  plaintifTs  introduction 
of  a  decree  for  a  tax  sale  reciting  due 
notice  to  htm,  in  anticipation  of  a  de- 
fense under  a  tax  title,  did  not  dtvest 
htm  of  the  right  to  show  that  decree 
was  without  the  court's  jurisdiction. 
Gilliland  v.  Armstrong,  196  Ala.  SIS',  71 
So.  700. 

In  an  action  against  a  carrier  of  live 
stock,  based  on  common  law  liability, 
where  plaintiff  introduced  in  evidence 
the  bill  of  lading,  held  that  he  was 
bound  by  the  restriction  of  carrier's  lia- 
bility contained  therein.  Illinois  Cent. 
R.  Co.  V.  Kilgore  &  Son,  IS  Ala.  App, 
3S8,  67  So.  707,  certiorari  denied  Ex 
parte  Kilgore  &  Son,  191  Ala.  671, 
87    So.   1008. 

Letter  of  Plaintiff  Offered  by  Defend- 
ant.— Parsons  v.     Age-Herald    Pub.     Co., 
181   Ala.   439,  61   So.   345.     See   the   title 
EVIDENCE,  S  «8,  vol.  6,  p.  535. 
I  M9{^  Uncontroverted  Evidence. 

The  jury  should  not  arbitrarily  disre- 
gard uncontradicted  testimony.  Central, 
etc.,  R.  Co.  V.  Chambers,  194  Ala.  15!, 
69  So.  518. 

Possibility  that  result  might  have 
been  wrought  in  a  certain  way  or  by 
certain  means  can  not  serve  to  contra- 
dict or  reflect  on  credibility  of  positive 
testimony  of  facts  otherwise  not  im- 
peached or  rendered  of  doubtful  verity. 
Louisville,  etc..  R.  Co.  v.  Moran  .(Ala.), 
76  So.  7. 
S  450.  Inferences  from  Evidence. 

Where  a  fact  is  sought  to  be  proved 
by  proving  another  fact,  the  latter  fact 
must  be  such  that  the  existence  of  the 
fact    sought    to  be  proved    can  be   nat- 
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urally  and  rationally  inferred,  and  a  re- 
mote^  speculative,  and  uncertain  con- 
nection between  the  fact  proved  and  the 
one  sought  to  be  inferred  is  iosufficienL 
Central,  etc.,  R.  Co.  v.  Teasley,  187  Ala. 
610,  65  So.  981. 

To  justify  a  verdict  in  a  civil  case, 
the  jury  need  only  be  reasonably  satis- 
fied of  the  facts  and  may  draw  such  in 
inference  or  deductions  from  the  facts 
proven  as  they  may  believe  to  be  fair, 
reasonable,  and  consistent  with  the  other 
evidence.  Western  Union  Tel.  Co.  t. 
Brazier,  10  Ala.  App.  308,  65  So.  »5. 
S  4S1.  Degree  of  Proof  in  General. 

Reasonably  Satiafactory  Proof.— Bat- 
son  V.  Alexander  City  Bank,  179  Ala.  4MI, 
60  So.  313.  See  the  title  EVIDENCE,  | 
4S1  (1),  vol.  6,  p.  335. 

Degree  of  proof  required  to  establish 
a  fact  in  civil  trials  is  that  necessary  to 
reasonably  satisfy  the  jury.  Rogers  v. 
Whittle  (Ala.  App.).  74  So.  96;  South- 
ern R.  Co.  V.  Kendall  &  Co..  14  Ala. 
App.  842.  69  So.  328.  certiorari  denied  in 
Ex  fiarte  Southern  R.  Co.,  193  Ala.  6B1, 
69  So.  1020. 

Same  —  Weight  of  Evidence  iDinffi- 
cient. — It  is  not  enough  that  an  issue  is 
supported  by  the  weight  of  the  evidence; 
but  the  evidence  must  reasonably  satisfy 
the  jury.  Oliver  V.  Oliver,  187  Ala.  340. 
65    So.    373. 

§  *n.  Sufficiency  to  Support  Verdict  or 
Finding. 

Hindi    of   Jurora    Confused.— (Birming- 
ham R.,  etc.,  Co.  V.  Saxon,  179  Ala.  136, 
59  So.  584.     See  the  title  EVIDENCE,  S 
492.    vol.   6,   p.   537. 
§  4W.  Particular  Pacta  or  Issues. 

Evidence  that  plaintiff  properly  ad- 
dressed and  mailed  letters,  together  with 
their  production  by  defendant  at  trial 
held  to  establish  their  receipt.  Hartford 
Fire  Ins.  Co.  *.  Oliinger,  etc.,  Dry  Dock 
Co.    (Ala.   App.),   77    So.  452. 

Value. — The  fair  market  value  of  prop- 
erty is  the  conclusion  of  such  value  by 
the  jury  drawn  from  the  evidence,  opin- 
ion and  positive,  shedding  tight  thereon. 
National  Surety  Co.  v.  Citizens'  Light 
etc.,   Co.    (Ala.),   78    So.   894, 

In    suit    to    have    conveyance    declared 
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mortgage  and  for  redemption  and  account-    greater    than    largest 

ing,  held,  that  valuation  placed  upon  prop-    have  ibeen  offered  for  it.     Van  Heuvet  i 

erty   as  its  market  value   should   not  be|  Long  (Ala.),  T5  So.  339. 


Examinatioii  of  Accused. 

See  ante,  CRIMINAL  LAW. 

Examinatioii  of  Expert. 

See  ante,  CRIMINAL  LAW;  EVIDENCE. 

Examinatioii  of  Juror. 

See  post.  GRAND  JURY;  JURY. 

Examination  of  Witnesses. 

See  post,  WITNESSES. 

Excavations. 

See  post.  HIGHWAYS;  MUNICIPAL  CORPORATIONS;  NEGLIGENCE 
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EXCEPTIONS,  BILL  OF. 

I.  Nature,  Form,  and  OontentB  In  Ocneral. 

§    1.  Nature  and  Purpose  of  Remedy  in  General. 

§     2,  Statutory  Provisions. 

§    5.  Scope  and  Contents  of  Bill  in  General. 

§    6.  Setting  Forth  Errors  or  Irregularities. 

§    7.  Setting  Forth  Objections,  Rulings,  and  Exceptions. 

§     9.  Incorporating  Evidence. 

§  10.  Setting  Forth  Evidence  in  General. 

§  11.  Stenographer's  Report 

§  13.  Abridgment. 

§  18.  Insertion  of  Documents, 
§  19.  Construction  of  Bill. 
§  19>4.  Operation  and  Effect  of  Bill. 
Q.  Settlement,  Signinf ,  and  TiHag. 
§  21.  In  General. 

§  22.  Authority  to  Allow  or  Settle. 
§  23.  Time  for  Presentation,  Allowance,  and  Filing. 
§  24.  In  General. 

§  24  (1)   In  General 

§  24  (3)  Effect  of  Motion  for  New  Trial. 

§  25.  At  or  after  Trial. 

§  27.  Time  Prescribed  or  Allowed. 

§  29.  Compliance  with  Requirements. 

§  30.  Presentation  and  Allowance  after  Expiration  of  Time 

§  31.  Stipulations  as  to  Allowance  or  Settlement. 

§  32.  Allowance  or  Settlement  by  Judge  or  Other  Officer. 

§  33.  Compelling  Allowance  or  Settlement. 

§  34.  Proceedings  to  Establish  Exceptions. 

§  35.  Certificate,  Signature,  and  Seal  of  Judge. 

§  35   (2)  Construction  and  Operation. 

§  35  (3)   Signature  and  Seal. 
§  3Sy2.  Filing. 

§  36.  Amendment  or  Correction. 
§  37.  Quashing  or  Striking  from  Files. 

Cross  References. 

See  the  title  EXCEPTIONS,  BILL  OF,  vol.  6,  p.  5*8,  and  references  there  given. 

See  also,  ante,  APPEAL  AND  ERROR;  CRIMINAL  LAW. 

As  to  necessity  for  exceptions  in  lower  court  to  preserve  error  on  appeil,  see 
ante,  APPEAL  AND  ERROR.  As  to  bills  of  exception  in  criminal  cases,  see  *att, 
CRIMINAL  LAW.    As  to  taking  and  noting  exceptions  at  trial,  see  post,  TRIAL 


I.      NATURE,     FORM,     AND     CON- 
TENTS IN  GENERAL. 
S  1.  Nature  and  Purpoae  of  Remedy  in 
General 
A  bill  of  cxceptiotu  may  be  defined  as 


"a  formal  statement  in  writing  of  excep- 
tions taken  by  a.  party  on  the  trial  to  a 
ruling,  decision,  charge,  or  opinion  of  the 
trial  judge,  setting  out  the  proceedinss 
on  the  trial,  the  acts  and  rulings  of  tbc 
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trial  judge  alleged  to  be  erroneous,  the 
objections  and  exceptions  taken  thereto, 
together  with  the  grounds  therefor,  and 
authenticated  by  the  signature  of  the 
trial  judge."  Padgett  v.  Gulfport  Fer- 
lilizer  Co.,  11  Ala.  App.  366,  66  So.  869, 

S67. 

Review  of  Erron  Hot  Apparent  on 
Face  of  Record. — A  bill  of  exceptions 
is  a  statutory  device  to  afford  review  of 
errors  not  apparent  on  the  face  of  the 
record.  Padgett  v.  Gulfport  Fertilizer 
Co.,  11  Ala.  App.  366,  66  So.  866. 
§  2.  StatutoiT  Provigiona. 

Time  for  Precentation — Statute  Han- 
dator;.— Code  1907.  S  3019,  providing 
that  a  bill  of  exceptions  may  be  pre-< 
sen  ted  within  SO  days  from  entry  of 
judgment,  and  not  afterwards,  is  man- 
datory. Buck  Creek  Lumber  Co.  v.  Nel- 
son, 188  Ala.  243,  6fl  So.  476. 

Showing  Date  of  Presentation — Stat- 
ute Mandatory.— Code  1607,  g  3019,  re- 
quiring that  a  bill  of  exceptions  shall 
show  the  date  of  presentation  to  the 
trial  judge,  is  mandatory,  and.  where  it 
fails  in  that  respect,  it  is  no  bill.  Box 
V.     Southern    R.    Co.,   184     Ala.    S98,  64 

So.   69. 

§  5.  Scope  and  Contents  of  Bill  in  Gen- 
eraL 

A  '%ill  of  exceptions"  is  a  formal 
statement  in  writing  of  exceptions  taken 
by  a  party  on  the  trial  to  a  ruling  of 
the  court,  setting  out  the  proceedings, 
the  acts,  and  rulings  alleged  to  be  er- 
roneous, together  with  the  objections 
and  exceptions,  and  signed  by  the  trial 
judge  in  accordance  with  Code  1907,  § 
3018.  Padgett  V.  Gulfport  Fertilizer  Co.. 
11  Ala.  App.  366,  66  So.  866. 

An  instrument  containing  no  ezcep- 
tiona  is  not  a  bill  of  exceptions,  though 
purporting  to  be.     Blackwell  v.  State,  8 

Ala.    App.    430,    62    So.    1034. 

Where  no  exceptions  appear  in  what 
purports  to  be  the  bill  of  exceptions,  it 
is  not  a  bill  of  exceptions,  and  no  rul- 
ings of  the  lower  court  are  presented  for 
review,  Hughes  v.  SUte,  ii  Ala.  App. 
307,   66   So.   844. 

$  S.  Setting  Forth  Errors  or  Irregulari- 
ties. 

Judgment  Not  Shown — Review  of  Evi- 


dence Ruling!.— Even  though  the  bill  of 
exceptions  does  not  show  what  the  judg- 
ment was  so  as  to  prevent  it  from  be- 
ing reviewed,  rulings  on  the  admissibil- 
ity of  evidence  may  be  reviewed.  Pe- 
ters V.  Brunswick-Balke- Col  lender  Co.,  6 
Ala.  App.  S07.  60  So.  431. 

Rendition  of  Judgment  Sufficiently 
Shown. — A  showing  by  the  bill  of  ex- 
ceptions that  the  court  "handed  down  a 
judgment  for  the  plaintifi"  sufficiently 
shows  what  the  judgment  was.  so  as  to 
authorize  its  review.  Peters  v.  Bruns- 
wick-Balke-Collender  Co.,  6  Ala.  App. 
S07,  60  So.  431. 

§  7.  Setting  Forth  Objections,  Ruling!, 
and  Exceptions. 

See  ante,  "Scope  and  Contents  of  Bill 
in  General,"  §  S. 

Motion  for  New  Trial. — The  granting 
of  a  motion  for  new  trial  will  not  be  re- 
viewed, where  the  motion  and  the  judg- 
ment below  are  not  incorporated  in  the 
bill  of  exceptions,  though  they  are  in 
the  record,  and  their  incorporation  in  the 
bill  of  exceptions  was  enjoined  on  some 
unnamed  person  by  a  recital  in  the  bill. 
Kreamer  v.  Jackson  Lumber  Co.,  179 
Ala.  325,  60  So.  88. 
§  8.    Incorporating   Evidence. 


As  to  presumptions  on  appeal  on  fail- 
ure to  set  out  evidence,  see  ante,  AP- 
PEAL  AND    ERROR. 

Review  ot  Ruling  on  Plea  in  Abate- 
ment.— Where  the  evidence  in  support 
of  a  plea  in  abatement  is  not  shown  by 
the  bill  of  exceptions,  the  court's  ruling 
directing  a  finding  for  the  state  on  the 
plea  can  not  be  reviewed.  Watts  v. 
State,   177  Ala.  34,  59  So.   270. 

Review  of  Giving  of  General  Charge. 
— Where  the  bill  of  exceptions  does  not 
purport  to  set  out  all  the  evidence,  the 
supreme  court  can  not  reverse  the  trial 
court  for  giving  a  general  charge  for  de- 
fendant. Brannon  v.  Birmingham.  177 
Ala.  419,  59  So.  63. 

Review  of  Charge  on  Particular  Issue 
or  Phase  of  Evidence. — To  procure  re- 
view of  a  refused  charge  which  hypo- 
thetically  instructs  on  some  particular 
issue,  or  phase  of  the  evidence,  it  is  not 
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always  necessary  that  the  bill  of  excep- 
tions set  out  all  the  evidence  or  all  ita 
tendencies,  it  being  sufficient  under 
cuit  Court  Rule  32  (Code  1907,  p.  1526) 
'  to  set  out  enough  of  the  evidence  oi 
tendencies  to  enable  the  appellate  court 
to  understand  the  question  sought  t( 
raised,  and  to  clearly  see  that  the  charge 
does  not  ignore  the  bearing  of  any 
pleading  or  qualified  testimony  or  does 
not  te:ld  to  mislead,  and  is  or  is  not  % 
proper  instruction.  Handley  v.  Shafler, 
17T  Ala.  638,  59   So.   286. 

Trial   by    Court— Agreed   SUtemeot  of 
Facts   Not   Sufficient  ■■   Substitute.— See 
ante.    APPEAL   AND    ERROR. 
§  11.  ^^  Stenographer's  Report. 

A  bill  of  exceptions,  consisting  of 
stenographic  report  of  testimony  in  the 
form  of  questions  and  answers,  is  prop- 
erly stricken  as  violating  circuit  court 
practice  rule  No.  33  (Civ.  Code  1907.  p. 
1526).  Cole  V.  State,  4  Ala.  App.  673, 
58  So.  235. 

A  bill  of  exceptions  which  is  only  a 
catechismal  stenographic  report  of  the 
trial,  embodying  the  testimony  and  re- 
marks of  counsel  and  of  the  court,  vio- 
lates circuit  court  practice  rule  38  (Code 
1907.  p.  1526),  and  may  on  motion  be 
stricken.  Owens  v.  State,  11  Ala.  App. 
309,  ee  So.  8S2, 

Where  the  paper  signed  by  the  trial 
court,  and  set  out  in  the  record  as  the 
bill  of  exceptions,  was  merely  a  full 
stenographic  report  of  the  trial,  not 
showing  that  any  exception  was  reserved 
to  the  action  of  the  court  in  rendering 
judgment  for  an  appellee,  the  only  ques- 
tion sought  to  be  reviewed  on  such  bill, 
the  motion  of  the  appellees  to  strike 
from  the  record  such  stenographic  re- 
port must  be  granted.  Clancy  v.  Tay- 
lor,  ]B  Ala.  App.  557,  68  So.  522. 

Where  Affirmative  Charge  Requested 
—Statute.— Code  1B07.  p.  1526,  rule  33. 
requiring  bills  of  exceptions  to  contain 
a  statement  of  testimony  in  extenso, 
when  the  general  affirmative  charge  has 
been  asked,  held  not  to  authorize  a  bill 
expressly  purporting  to  be  nothing  other 
than  the  stenographic  report  of  questions 
the  trial  below,  unless 
lony    could    not    be    condensed 


into    a     general     statement.     Turner   v. 
Thornton,  193  Ala.  98.  68  So.  813. 

§  13.  -^  Abridgment. 

Violation  of  Practice  Rule — IKacrcdon 
to  Strike  Bill  or  Inq>08e  Coats,— Where 
a  bill  of  exceptions  does  not  flagranti)' 
violate  rule  32  of  circuit  and  inferior 
court  practice  (Code  1907,  vol.  2,  p.  1S2S), 
which  deals  with  the  inclusion  of  testi- 
mony in  a  bill  of  exceptions,  and  pro- 
vides that  a  violation  shall  subject  the 
parly  reserving  the  exception  to  a  pcD- 
alty,  with  power  to  disallow  the  paper  as 
a  bill  of  exceptions  and  as  a  part  of  the 
record,  the  court  may.  in  its  discretion, 
either  strike  the  bill  or  tax  with  costi. 
tong  V.  Seigel.  177  Ala.  338.  58  So.  380. 

Setting  Oat  QueationB  and  Answers. 
— Where  the  meaning  of  answers  of  wit- 
nesses was  a  disputed  question  between 
the  parties,  and  plaintiff,  who  is  the  ap- 
pellant, contended  that  there  was  no 
conflict  in  the  evidence  and  that  he  wai 
entitled  to  a  general,  affirmative  charge, 
it  was  not  a  violation  of  rule  33  for  cir- 
cuit and  inferior  courts  for  the  bill  of 
exceptions  to  set  out  the  testimony  in 
the  form  of  questions  and  answers.  Hig- 
don  V.  Warrant  Warehouse  Co..  10  Ala. 
App.    466,    63    So.    938. 

Setting  Out  Evidence  in  Namtive 
Fonn. — A  bill  of  exceptions  which  fails 
to  set  out  the  necessary  evidence  ia 
succinct,  intelligent,  narrative  form  is 
not  %  compliance  with  the  requirements 
of  the  court.  Sloss-ShefReld  Steel,  etc.. 
Co.  V.  Redd,  6  Ala.  App.  ^04,  80  So.  468. 
§18.  Insertion  of  Dociunents. 

A    lengthy   document,   offered   i 


vith    1 


for 


trial. 


gardless  of  whether  it  set  up  a  good 
cause  for  a  new  trial,  was  properly  in- 
corporated in  bill  of  exceptions  seeking 
to  revise  action  on  such  motion.  Fer- 
lesie  V,  Cook  (Ala.).  78  So.  915. 

Bill  Sufficiently  Identifyinc  Deed- 
Where  the  clerk  was  by  a  bill  of  excep- 
tions directed  to  put  therein  a  deed 
tified  by  a  recital  that  the  plaintiff 
offered  in  evidence  a  deed  from  B.  "and" 
G.  conveying  the  undivided  one-third  in- 
terest in  the  land  asked  for  dated  Decem- 
ber 1,  1910,  filed  for  record  December 
14,  1910,  a  deed  from  B.  "to"  G.  is  prop- 
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erly  inserted  in  the  bill,  as  the  "and" 
will  <be  considered  a  clerical  misprision  for 
"to";  the  deed  otherwise  complying,  with 
the  recital.  Blej-  v.  Lewis,  tss  Ala.  S3S, 
flft  So.  454. 

Bill  Not  Sufficiently  Identifying  Chat- 
tel Hortgage. — In  an  action  by  a  chattel 
mortgagee  to  recover  for  conversion  of 
certain  mortgaged  mules  taken  by  de- 
fendants on  a  subsequent  mortgage,  de- 
fendants' bill  of  exceptions  recited: 
"Plaintiff  here  introduced  a  mortgage 
which  reads  as  follows:  (The  clerk  will 
here  set  out  said  mortgage)" — and  re- 
ferring to  defendants'  mortgage:'  "De- 
fendants here  introduced  the  mortgage, 
which  i^  as  follows :  (The  clerk  will 
here  set  the  same  out.)"  Held,  that  un- 
der the  rule  that  when  a  document  is 
sought  to  be  made  a  part  of  the  bill  of 
exceptions  by  reference,  and  not  by 
copy,  it  must  be  so  described  that  a  suc- 
ceeding clerk  can  readily  and  with  cer- 
tainty know  what  document  or  paper  is 
referred  to  without  room  for  mistake, 
necessitating  a  description  of  the  paper 
by  its  date,  amount,  parties,  or  other 
identifying  features,  the  references  con- 
tained in  the  bill  were  insufKcient,  and 
justified  the  clerk  in  omitting  the  mort- 
.  gages  from  the  bit).  Jones  v.  White, 
ISA  Ala.  622,  66  So.  60S. 

"Skeleton  .Bills"— Exhibit*.— A  bill  of 
exceptions  need  not  contain  a  copy  of 
the  documents  desired  to  be  made  a  part 
thereof,  but  "skelton  bills,"  which  are 
bills  containing  calls  for  the  insertion 
by  the  clerk  of  the  necessity  documents, 
are  sufficient  under  Code  1907,  g  3016, 
requiring  bills  to  be  signed  by  the  trial 
judge,  though  documents  can  not  be  in- 
corporated in  a  bill  of  exceptions  as  ex- 
hibits where  the  calls  therefor  are  not 
sufficiently  definite  to  identify  them. 
even  if  documents  may  in  unusual  cases. 
be  made  a  part  of  the  bills  in  that  man- 
ner. Padgett  V.  Gulfport  Fertilizer  Co., 
11  Ala.  App.  366,  66  So.  366. 
}  19.  Conatrnction  of  Bill. 

Construed  against  Part;  Excepting. — 
A  bill  of  exceptions  is  construed  most 
strongly  against  the  party  excepting. 
Seaboard,  etc.,  R.  Co.  v.  Mobley,  194 
Ala.  211,  e»  So.  «14;  Consolidated  Mer- 
cantile   Co.    V.    Warren    (Ala.    App.),    74 


So.  739,  certiorari  denied  in  7S  So.  1003; 
Bryan  v.  Stewart,  194  Ala.  3S3,  TO  So. 
183;  East  Pratt  Coal  Co.  v.  Jones  (Ala- 
App.),  75  So.  723.  See  ante,  APPEAL 
AND  ERROR. 

Same— Equivocal  Recitals. — Where  re* 
citals  in  a  bill  of  exceptions  are  equiv- 
ocal, they  must  be  interpreted  against 
exceptor.  Blount  County  Bank  v.  Har- 
ris (Ala.),  T7  So.  43;  Wear  v.  \Cear 
(Ala.).   76    So.    111.  ■ 

C<HiBtrued  to  Sustain  Trial  Court. — 
A  bill  of  exceptions  must  be  given  that 
construction  which  sustains  the  trial 
court.  East  Pratt  Coal  Co.  *.  Jones 
(Ala.   App.),  75   So.   722. 

Where  a  bill  of  exceptions  admits  of 
two  constructions,  one  of  which  will  re- 
verse and  the  other  sustain  _  the  judg- 
ment, the  latter  will  be  adopted.  Sea- 
board, etc.,  R.  Co.  V.  Mobley,  104  Ala. 
211,   69    So    614. 

Bill  Showing  Objection  to  Witness* 
Qualifications  Only. — An  objection  that 
question  called  for  witness'  opinion  "and 
not  properly  qualified"  refers  to  witness' 
qualifications,  and  not  to  point  that  ques- 
tion was  not  properly  limited  as  to  time, 
under  rule  that  equivocal  i 
bills  of  exceptions 
against  exceptor.  Wear  v.  Wea 
76  So.  111. 

Bill  Showing  Proper  Acknowledgment 
of  Deed.— Recital  in  the  bill  of  excep- 
tions to  admission  of  a  deed,  that  the 
deed  was  "properly  acknowledged  be- 
fore P..  a  notary  public  of  C.  county," 
must  be  construed  as  an  admission  that 
P.  was  a  notary,  and  that  the  acknowl- 
edgment was  duly  executed.  Swindall 
V.  Ford,  184  Ala.  137,  63  So.  651. 

Bill  Not  Showing  All  Evidence  Incor- 
porated Therein. — A  hill  of  exceptions 
merely  showing  that  the  parties  offered 
certain  witnesses  who  testified  as  shown, 
that  at  certain  stages  the  parties,  re- 
spectively, rested  or  reopened  the  cases, 
that  after  the  testimony  of  a  certain  wit- 
ness the  testimony  was  closed,  and  that 
"at  the  conclusion  of  the  testimony  the 
court  gave  the  following  charges,"  does 
not  show  it  contains  all  the  evidence  on 
which  the  trial  was  had.  Middlebrooks 
V.   Sanders,  180  Aia.  407,  61   So.   898. 

Bill  Showing  Charges  Requested  Sep- 
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■rately.— A  alatemcDt  in  a  bill  of  ex- 
ceptions that  defendant  requested  "the 
following  special  charges  in  writing" 
reasonably  imported  that  they  were  re- 
quested, not  separately  but  as  a  whole. 
Mobile,  etc.,  R.  Co.  i-.  Minor,  6  Ala.  App. 
633,  60  So.  9S1,  certiorari  denied  Ex  parte 
Mobile,  etc.,  R.  Co.,  1B4  Ala.  6fl6,  ei  So. 
lOOS. 
S  1*^.  Operation  and  Effect  of  BUI. 

Bill  in  Trantcript  Conflicting  with  Bill 
Returned  under  Certiorari.— When  a  bill 
of  exceptions  is  sent  up  as  a  return  to  a 
writ  of  certiorari,  and  differs  from  the 
one  contained  in  the  transcript,  the  one 
returned  under  the  writ  will  be  regarded 
as  th^e  correct  bill.  Jones  v.  Whi 
Ala.    633,  66  So.    eos. 

II.    SBTTLEUBNT,    SIGNING,    AND 

PILING. 
i  91.  In  General, 

Affirmance  on  Appeal  for  Want  of 
Signing  and  Settlement— Where 
of  exceptions  is  not  signed  by  thi 
judge,  or  established  as  provided  by 
statute  after  he  ceased  to  hold  office,  and 
there  is  no  assignment  of  error  upon 
the  rulings  on  the  pleadings,  the  judg- 
ment must  be  atBrmcd.  Drummond  v. 
Lamar,  ITT  Ala.  330,  S8  So.  194. 
S  U.  Auihoritjr  to  Allow  or  Settle. 

Death  of  Trial  Judge.— An  undated 
stipulation,  signed  only  by  the  solicitor 
for  the  state,  on  death  of  the  trial  judge, 
can  not  <be  treated  as  a  sufficient  bill  of 
exceptions,  since  Code  1907,  §  3022,  pre- 
scribes that,  when  the  trial  judge  dies,  a 
bill  of  exceptions  shall  be  established  as 
in  the  case  of  refusal  of  a  judge  to  sign. 
Graves  v.  State,  1T8  Ala.  1,  S»  So.  584. 
See  post,  "Proceedings  to  Establish  Ex- 
ceptions,"   I    34. 

Establishment  in  Supreme  Court  or 
Court  of  Appeals.— See  post,  "Proceed- 
ings  to   Establish  Exceptions,"  |  34. 

Where  Trial  Judge  Ceases  to  Hold 
Office— Sutute.— Where  a  bill  of  excep- 
tions is  not  presented  to  and  signed  by 
the  trial  judge,  the  remedy  to  establish 
the  bill  after  he  has  ceased  to  hold  of- 
fice is  not  to  present  the  bill  to  his  suc- 
cessor but  by  motion  to  establish  it  on 
the    next    call    of    the    division,   as    pro- 


vided by  Code  1907,  §  3022.  Dmm- 
mond  V.  Lamar,  17T  Ala,  530,  sy  So.  m. 
I  as.  Time  for  Presentation,  Allowance, 

and  Piling. 
§  M.  - —  In  General 
S  M  <1)  In  General 

See  post,  "Quashing  or  Striking  from 
Files,"  g  37. 

BUI  Not  Presented  in  M  Dars.-Umi- 
tatidn  of  90  days  for  presentation  of  bill 
of  exceptions  being  jurisdictional,  an  in- 
strument signed  by  trial  judge,  but  not 
presented  within  that  time,  is  no  bill  of 
exceprions.  Wreon  v.  Baker  (Ala.  App.), 
T3   So.   756. 

Bill  Signed  before  Appeal  TakoL- 
That  a  bill  of  exceptions  was  signed  be- 
fore the  appeal  was  taken  is  immateriaL 
Covington  &  Co.  v.  Sewell  (Ala.),  76  Sa 
3  IS. 

Presumption  of  Presentation  on  Date 
of  Signing.— The  hill  of  exceptions,  not 
showing  when  it  was  presented  to  the 
trial  court,  will  be  treated  as  presented 
on  the  day  it  was  signed,  and  so  will  be 
stricken;  that  day,  though  within  the 
time  for  signing,  not  being  wthin  the 
time  for  presentation.  Busby  v.  Slate, 
10  Ala.  App.  1B3,  65  So.  307. 
§  S4  (3)  Effect  of  Motion  for  New  TriaL 

Review  Confined  to  Rulings  on  Mo- 
tion.— Where  hill  of  exceptions  was  not 
presented  to  the  trial  judge  within  90 
days  from  the  judgment,  but  was  pre- 
sented within  90  days  from  the  ruling 
on  motion  for  new  trial,  it  could  be  con- 
sidered only  in  reviewing  the  ruling  on 
the  motion  for  new  trial.  Patterson  v. 
Holt  (Ala.  App.),  78  So.  637;  Ewart  Lum- 
ber Co.  V.  American  Cement  Plaster  Co., 
9   Ala.   App.   152,   62   So.   560. 

Where  bill  of  exceptions  was  not 
igned  within  the  time  required  for 
tview  of  main  trial,  but  in  time  to  be 
used  in  reviewing  the  overruling  of  mo- 
tion for  liew  trial,  it  will  be  considered 

far  as  It  relates  to  the  latter.  Camp 
Transfer  Co.  v.  Davenport  (Ala.  App.), 
74  So.  156,  certiorari  denied  in  Ex  parte 
Davenport    (Ala.),  74    So.    1005. 

Bill  of  exceptions  presented  within  H 
days  from  the  day  on  which  judgment 
was  entered  on  motion  for  new  trial  will 
be  stricken  out  in  so  far  as  it  per- 
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tains    to   the    molton   or  assignments   of 
error  tliereon.    Shipp  v.  Shelton,  193  Ala. 
638.  69  So.  102. 
§  n.  At  or  after  Trial. 

Under  Code  1907,  §  3109,  providing 
that  bills  of  exceptions  may  be  presented 
within  90  days  from  the  day  on  which 
the  judgment  is  entered,  if  the  bill  does 
not  show  on  its  face  that  it  was  pre- 
sented within  90  days,  it  can  not  be 
looked  to  as  a  basis  of  showing  error. 
Harper  v.  State,  13  Ala.  App.  47,  69  So. 
302. 

Bill  Presented  Monday,  Ninety-First 
Day  after  Judgment.— Under  Code  1S07, 
§  11,  providing  that  the  time  within 
which  any  act  is  provided  by  law  to  be 
done  must  be  computed  by  excluding  the 
first  day  and  including  the  last,  if  the 
last  day  is  Sunday,  it  must  also  be  ex- 
cluded, and  the  Monday  following  shall 
be  counted  as  the  last  day  within  which 
the  act  may  be  done,  where  a  bill  of  ex- 
ceptions was  presented  to  the  trial  judge 
on  Monday  the  ninety-first  day  after 
judgment  was  entered,  it  was  tiled  in 
time,  under  §  3019,  providing  that 
bills  of  exceptions  may  be  filed  within 
90  days  from  the  day  on  which  judgment 
is  entered.  Stewart  v.  Keller,  197  Ala. 
S75,  73   So.-  89. 

Impeacfament  of  Bill  t^  Extnacotu 
Proof. — When  a  bill  of  exceptions  is  pre- 
sented to  the  trial  judge  within  the  stat- 
utory period,  which  fact  appears  on  the 
face  of  the  record,  and  is  signed  within 
the  statutory  period,  as  appears  on  the 
(ace  of  the  record,  it  is  a  part  of  the 
record,  which,  as  certified,  imports  ab- 
solute verity,  and  can  not  be  impeached 
by  extraneous  proof,  such  as  an  affida- 
vit, Collins  V.  State,  14  Ala.  App.  S4,  70 
So.  995. 
§  ST.  Time   Prescribed  or  Allowed. 

Presentatioti  in  Time  Jnrisdicttotul.— 
The  presentation  of  a  bill  of  exceptions 
to  the  trial  judge  within  90  days  from 
the  rendition  of  the  Judgment  is  juris- 
dictional and  absolutely  essential  to  a 
review  of  any  ruling  on  the  trial  not 
arising  out  of  the  record  proper,  unless 
such  ruling  is  made  a  definite  ground  for 
a  new  trial  and  a  bill  of  exceptions  ap- 
propriate to  a  review  of  the  rulings  on 
such    motion    is    presented     within    the 


time  allowed  by  statute  and  signed  by  the 
trial  judge.  Southern  R.  Co.  v.  Carroll, 
14  Ala.  App.  374,  fo  So.  884.  See  post, 
"Quashing  or  Striking  from  Files,"  S  37. 

BUI  Not  Filed  for  More  ttun  Twelve 
Hontha. — A  bill  of  exceptions  not  filed 
for  more  than  12  months  after  the  trial 
of  the  case  can  not  be  looked  to  on  ap- 
peal for  the  purpose  of  revising  actions 
or  rulings  of  the  trial  judge  on  the  main 
trial,  unless  the  same  questions  were 
again  presented  and  renewed  on  the  mo- 
tion for  a  new  trial,  McCary  v.  Alabama, 
etc,  R.  Co.,  182  Ala.  597,  62  So.  18. 
§  W.  -^  Conmltance  with  Reqnirementa. 

Bill  Regular  on  Its  Face — Iinpeacb- 
ment  by  Affidavits. — It  may  be  shown 
by  affidavit  that  a  bill  of  exceptions, 
which  appears  on  its  face  to  have  been 
presented  to  and  signed  by  the  trial 
judge  within  the  time  allowed  by  law, 
was  not  so  signed.  Johnson  v.  Frix,  177 
Ala.  2iSl,  58  So.  427. 

Presentation  in  Time  Shown  t^  Sign- 
ing in  Time.— That  the  bill  of  excep* 
tions  was  presented  to  the  presiding 
judge  within  the  90  days  required  by 
Code  190T,  §  3018,  is  attested  by  the  fact 
that  it  was  signed  by  him  within  that  pe- 
riod, Brannan  v.  Sherry,  195  Ala.  872, 
71  So.  106. 

§  SO.  —  Presentation   and   Allowance 
after    Expiration    of   Time. 

See  ante.  "Effect  of  Motion  for  New 
Trial."  S  24  (3);  post,  "Quashing  or 
Striking    from    Files,"    §    37. 

Striking  Bill  Not  Presented  in  Time. 
— See  ante,  "Time  Prescribed  or  Allowed," 
S  27. 


Death  of  Trial  Judge— Agreement  of 
Connael. — Rulings  on  the  trial  required 
to  be  presented  by  a  bill  of  exceptions 
can  not  be  considered  unless  so  pre- 
sented, and  the  written,  agreement  of 
counsel,  where  the  trial  judge  had  died 
since  the  trial,  was  not  a  bill  of  excep- 
tions. McLeod  V.  Garrick,  196  Ala.  389, 
78  So,  72. 

A  written  agreement  of  counsel  tor  the 
settlement  of  a  bill  of  exceptions,  after 
the  death  of  the  trial  judge,  upon  proper 
motion  in  the  appellate  court  would  hav« 
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been  sufficient  evidence  to  establish  the 
bill  »s  provided  by  statute.     McLeod 
Gcrrick,  166  Ala.  386;  72  So.  78. 
§  St.  Allowance  or  Settlement  by  Judge 
or  Other  OtScer. 

Striking  Oral  Charge  Not  Excepted 
to. — Where  no  objections  are  interposed 
to  the  oral  charge,  and  no  exceptions  are 
reserved  to  it  as  a  whole,  or  to  any  part 
thereof,  and  it  is.  as  a  whole,  incorpo' 
rated  into  the  bill  of  exceptions  by  the 
party  taking  the  plea,  it  is  not  error 
for  the  trial  judge  to  strike  it  out  of  the 
bill  before  signing.  Thompson  v.  Alex- 
ander City  Cotton  Mills  Co.,  160  Ala. 
184,  67  So.  WT. 

§   SS.   CotnpcIUng    Allowance   or    Setde< 
ment. 

See  post,  "Proceedings  to  Establish 
Exceptions."  £  34. 


See  ante,  "Stipulations  as  to  Allowance 
or  Settlement,"  %  31. 

Eatablishment  in  Court  of  Appeals— 
Failure  or  Refuaal  of  Trial  Judge  to 
Sign.— Code  ISOT,  g  3031,  providing  that 
if  the  judge  shall  fail  or  refuse  to  sign 
%  bill  of  exceptions,  the  point  of  decision 
and  the  facts  being  truly  stated,  it  may 
be  established  in  the  court  of  appeals, 
confers  power  on  such  court  to  estab- 
lish a  bill  only  when  a  correct  bill  has 
been  duly  and  seasonably  presented  to 
the  trial  judge  and  he  has  failed  or  re- 
fused to  sign  it.  Crane  v.  State,  JO  Ala. 
App.  B3,  65   So.  301. 

Same— Death    of   Trial   Judge Where 

timely  motion  was  made  to  establish  bill 
of  exceptions  as  set  out  in  record,  trial 
judge  having  died  before  signing  bill,  and 
counsel  for  appellee  files  written  state- 
ment agreeing  that  bill  as  filed  is  cor- 
rect, motion  to  establish  will  be  granted. 
Home  Supply  Co.  v.  Almon  (Ala.  App.J, 
76  So.  473. 

Same— Abience  of  Judge. — Code  1607, 
§  3019,  declares  that  bills  of  exceptions 
may  be  presented  at  any  time  within  90 
days  from  the  day  on  which  judgment 
was  entered  and  not  afterwards.  Section 
3022  provides  that  if  the  judge  dies,  re- 
signs, or  is  impeached,  or  his  term  of 
office    expires,     or    it   from    other    good 


cause  be  does  not  sign  a  bill  of  ex- 
ceptions duly  presented  to  him  within 
the  proper  time,  it  may  be  established 
in  the  court  of  appeals.  Held,  that 
proof  that  the  trial  judge  was  out  of 
the  state  during  the  last  30  days  of 
the  time  which  appellant  had  for  pre- 
senting his  bill  of  excc<ptions,  without 
evidence  that  the  bill  of  exceptions  ' 
was  in  existence  within  60  days  from 
the  day  on  which  judgment  was  en- 
tered, did  not  show  that  the  judge's  ab- 
sence from  the  state  was  the  sole  cause 
of  appellant's  failure  to  present  the  bill 
and  procure  its  allowance  by  the  trial 
judge,  and  was  therefore  insufficient  to 
show  jurisdiction  of  the  appellate  court 
to  establish  the  same.  Crane  v.  State, 
10  Ala.  App.  B2,  65  So.  301. 

Same — Appellant  Most  Comply  widi 
Requirement!. — "There  is  no  statute 
which  confers  upon  an  appellant  who  has 
failed  to  do  what  is  required  of  him  to 
obtain  a  bill  of  exceptions  the  right  to 
proceed  in  the  appellate  court  for  the 
esublishment  of  it."  Cr^ne  v.  Stale,  10 
Ala.   App.  82,  65  So.  301,  302. 

Eatablishment  in  Stqirvme  Cowl— Ua- 
der  Code  1907,  g  3032,  as  amended  by 
Acts  1915,  pp.  816-817,  party  may  have 
bill  of  exceptions  settled  and  signed  by 
judge  of  supreme  court  if  factS  are  shown 
to  exist  authorizing  him  to  take  such  ac- 
tion though  it  is  possible  to  have  it 
done  by  trial  judge.  Munson  S.  S.  Line 
V.   Harrison   (Ala.).  76  So.   446. 

Where   a   case   was  tried    December  8, 

1914,  a  bill  of  exceptions  presented  to  the 
trial  judge  January  13,  leiS,  will  be  es- 
tablished on  motion  in  the  supreme 
court.  Roman  v.  Lentz,  194  Ala.  610,  6S 
So.  837. 

Same — Statute   Not  Exclusive.  —  Acts 

1915,  p.  B16,  amending  Code  1907,  S  302* 
providing  for  establishing  bills  of  excep- 
tions, by  a  justice  of  the  supreme  court 
where  trial  judge  dies,  resigns,  is  removed, 

ck,  or  absent,  is  not  an  exclusive  rem- 
edy, but  Code  1907,  §  3031,  still  governs 
where  trial  judge  retains  office  and  could. 
refuses  to,  approve  a  bill  properly 
presented.  Sovereign  Camp  W.  O.  W,  r. 
Ward  (Ala.),  75  So.  331. 

Same — Trial  Judge  out  of  Comity.— 
Bill  of  exceptions  filed  with  clerk  of  court 
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on  next  to  last  day  for  filing  because 
trial  judge  was  out  of  county  and  coun- 
sel did  not  know  when  he  would  return 
may,  under  Code  1907,  §  3022,  as  amended 
by  Acts  1915,  pp.  S16-817,  be  settled  and 
signed  before  judge  of  supreme  court, 
though  trial  judge  m turned  day  after 
filing,  and  was  not  thereafter  incapaci- 
tated to  transact  duties.  Munson  S.  S. 
Line  V.  Harrison  (Ala.),  TS  -So.  446. 

If  trial  judge  is  out  of  county  and  lit- 
igant can '  not  ascertain  when  he  will  re- 
turn, he  may.  under  Code  1907.  §  3022.  as 
amended  by  Acts  1915.  pp.  816-817  ap- 
ply to  judge  of  supreme  court  to  sign 
and  settle  bill  of  exceptions  without 
waiting  for  his  return  until  last  day  on 
which  bill  can  be  presented.  Munson  S. 
S.   Line  -v.   Harrison   (Ala.).  76  So.  446. 

Same — Where  Trial  Judge  Could  Have 
Been  Found  by  I>ue  Diligence.— Under 
Code  1907.  §  3082,  as  amended  by.  Acts 
19IS.  pp.  816-817,  iparly  can  not  apply  to 
member  of  supreme  court  to  settle  bill 
of  exceptions,  where  he  could  have  found 
trial  judge  by  due  diligence.  Munson  S. 
S.  Line  v.  Harrison  (Ala.).  76  So.  446. 

Same  —  Expiration  of  Trial  Judge's 
Term.— Bill  of  exceptions,  not  settled  by 
the  trial  judge  because  of  expiration  of 
his  term,  can  not  be  settled  by  another 
trial  judge,  but  only  by  a  justice  of  the 
supreme  court,  as  provided  by  Code  1907, 
§  3032,  as  amended  by  Acts  191S.  p.  816. 
Thacker  v.  Selma  (Ala.  App.),  77  So. 
939. 

Same—Bill  Lost  after  Signing.- Where 
a  bill  of  exceptions  was  lost  after  the 
judge  signed  It  and  his  absence  pre- 
vented a  substantial  copy  thereof  being 
signed  within  the  required  time,  under 
Code  1907,  §  3022,  it  may  be  established 
in  the  supreme  court.  Wads  worth  Red 
Ash  Coal  Co.  v.  Scott,  197  Ala.  381,  73 
So.  542. 
§  3S.  Certificate,  Signature,  and  Seal  of 

Judge. 
§  3S  (S)  CoHBtniction  and  Operation. 

Bill  Showing  Preientation  and  Signing 
in  Time. — Where  clerk's  certificate  shows 
that  judgment  was  rendered  against  de- 
fendant on  March  6th.  bill  of  exceptions 
was  marked  "Presented"  by  t^ial  judge 
on  June  4th,  and  signed  by  him  on  Au- 


gust 2Sth,  there  is  no  merit  in  motion  to 
strike   bill.     Tyson  v.  Jennings   Produce 
Co.    (Ala.),   77   So.  986. 
§  39  (S)  Signature  and  SeaL 

Necessity  for  Signattm, — An  instru- 
ment purporting  to  be  a  bill  of  excep- 
tions not  appearing  to  have  been  signed 
by  the  presiding  judge  can  not  be  con- 
sidered as  such.     Rowe  v.   Buttram,  180 

Ala.    456,    61    So.    258. 

§  W^.  Piling. 

Dates  on  Bills  Showing  Signing  in 
Time,— Where  dates  on  hill  of  exceptions 
showed  that  it  was  signed  within  90 
days  after  judgment,  it  will  not  be  dis- 
missed as  not  having  been  filed  within 
that  time,  though  judge  did  not  certify 
date  of  presentment,  and  though  state- 
ment that  bill  was  tendered  within  time 
prescribed  by  law  could  not  be  regarded. 
Covey  Cotton  Oil  Co.  v.  Bank  (Ala, 
App.),  74  So.  87,  certiorari  denied  in  75 
So.  1003. 
§  SA.  Amendment  or  CorrectioiL 

Correctioti  by  Trial  Conrt— Time.- 
Where,  in  copying  Into  the  bill  of  ex- 
ceptions a  deed  introduced  in  evidence 
which  was  in  the  file  of  the  papers  in 
the  trial  court,  the  township  and  range 
were  omitted  from  the  description  by  a 
clerical  error,  and  the  omission  was  not 
discovered  until  the  bill  of  exceptions 
had  become  a  part  of  the  record,  the 
trial  court  had  power  at  the  next  term 
to  correct  the  clerical  omission  so  as  to 
make  the  record  speak  the  truth,  since, 
while  after  a  bill  of  exceptions  has  been 
signed  and  had  becpme  a  part  of  the 
record,  and  the  term  at  which  the  case 
was  tried  has  expired,  it  is  beyond  the 
control  of  the  judge,  and  he  has  no 
power  to  alter  or  amend  it,  he  may  cor- 
rect it  as  to  clerical  errors  or  omissions 
like  other  parts  of  the  record.  Hollo- 
way  I'.  Henderson  Lumber  Co.,  194  Ala. 
181,  69   So.  821. 

Same — Nature  of  Error  Correctable — 
Evidence  Required. — The  correction  of  a 
bill  of  exceptions  after  it  has  become  a 
part  of  the  record  and  the  term  has  ex- 
pired must  relate  to  some  clerical  mis- 
take, and  must  rest  upon  record  or  quasi 
record  evidence.  Hotloway  v.  Henderson 
Lumber  Co.,  194  Ala.  181,  69  So.  821. 


ranv  Google 


1100 


Exceptions,  Bill  ot 


i» 


$  37.  Quuhing  or  Striktag  from  Files. 

See  ante,  "Stenographer's  Report."  S 
11;  "At  or  after  Trial."  %  25;  "Time  Pre- 
scribed  or   Allowed."  f   27. 

Bill  Pretended  on  Ninetieth  Da/v— A 
motion  to  (trikc  the  bill  of  exceptions 
on  the  ground  that  it  was  not  presented 
to  the  trial  judge,  within  the  time  al- 
lowed by  Code  1907,  g  3019,  allowing  90 
days,  will  be  overruled,  where  it  appears 
that  presentation  was  made  on  the  nine- 
tieth day  alter  rendition  of  judgment. 
Keeble  v.  State,  14  Ala.  App.  31,  70  So. 
S71. 

fiiU  Not  Presented  within  Time  Re- 
quired.—Bill  of  exceptions,  not  presented 
to  the  trial  judge  for  signature  within 
the  90  days  required  by  law,  will,  on  mo- 
tion of  appellee,  be  stricken,  Ross  v. 
Central,  etc.,  R.  Co.  (Ala.  App.),  68  So. 
512.  See  Owens  V.  State,  11  Ala.  App. 
309.  60  So.  S53;  McOllister  v.  State,  1B3 
Ala.  8,  62  So.  767. 

Same— Bl  Dajrs  after  Judgment.— Un- 
der Code  1907,  §  3019,  a  bill  presented  91 
days  after  the  judgment  will  be  stricken. 
McGay  V.  State,  183  Ala.  41,  63  So.  70, 
following  McOllister  v.  State,  183  Ala.  8. 
sa  So.  T«7;  Pierce  v.  State,  8  Ala.  App. 
359,  63  So.  33. 

Same— 9f  Days  after  Judgment.— Un- 
der Code  1907,  S  3019,  a  bill  of  excep- 
tions presented  on  the  92d  day  after  en- 
try of  judgment  will  be  stricken  on  mo- 
tion. Harper  v.  State,  13  Ala.  App.  47, 
69  So.  303. 

Under  Code  1907.  5  3019.  where  judg- 
ment was  entered  May  I9th,  and  bill  of 
exceptions  was  presented  on  August 
19th,  92  days  thereafter,  a  motion  in  the 
supreme  court  to  strike  the  bill  of  ex- 
ceptions will  be  granted.  Rice  v.  Beav- 
ers &  Co.,  196  Ala.  3SS,  71  So.  aS9. 

Under  Code  1907,  g  3019,  where  the 
judgment  was  entered  on  November  12, 
1912,  a  bill  of  exceptions,  presented 
the  trial  judge  on  February  12,  1913,  92 
days  thereafter,  would  be  stricken  from 
the  record.  Young  v.  State,  8  Ala.  App. 
343,  9  Ala.  App.  679,  62  So.  1014. 

Same— Snbmiaaian  on  Motion  to  Strike 
and  on  Merits. — A  purported  bill  o( 
ccptions,  not  presented  to  the  presiding 
judge  within  90  days  after  judgment 


tered,  as  required  by  Code  1907,  f  3019, 
will  be  stricken,  where  the  parties  sub- 
mit the  appeal  on  motion  to  strike  the 
bill  and  on  the  merits.  Tuggle  v.  Wil- 
179  Ala.  871,  60  So.  391;  Lewis  v. 
Sute,   194  Ala.   1,  69   So.   913. 

Same— Signed  BUL— If  the  bill  of  ex- 
ceptions was  not  in  fact  presented  within 
time  allowed,  the  fact  that  it  is 
signed  does  not  make  it  a  part  of  the 
record,  but  it  may  be  stricken  on  proper 
ion.  Collins  v.  State.  14  Ala.  App. 
94,  70  So.  996. 

Same— Parol  Proof  to  Defeat  BQL— 
Failure  to  observe  the  requirement  of 
Code  1B07.  S  3019,  that  a  bill  of  excep- 
tions must  be  presented  within  90  days 
from  the  entry  of  judgment  may  be 
shown  by  parol,  and,  being  shown,  must 
result  in  the  bill  being  stricken.  Back 
Creek  Lumber  Co.  v.  Nelson,  188  Ala. 
243,   6,6   So.   476,  4T7. 

Failure  to  Sign  within  Time  Prescribed. 
— A  bill  of  exceptions,  not  signed  within 
the  time  prescribed  by  Code  1907,  g  3019, 
must,  on  appellee's  motion,  be  stricken 
out.  Deason  v.  Gray,  189  Ala.  672,  66  So. 
646. 

Under  Code  1907,  g  3019,  providing  that 
a  hill  of  exceptions  must  be  signed  by 
the  judge  within  90  days  after  presen- 
tation, a  bill  of  exceptions,  not  signed 
until  after  the  expiration  of  90  days  from 
presentation,  will,  on  motion  of  appellee, 
be  stricken.  Sellers  v.  Dickert,  194  Ma. 
661,  69  So.  604. 

If  the  bill  of  exceptions  was  not  signed 
by  the  judge  within  90  days  after  judg- 
ment entry,  as  required  by  Code  1907.  S 
3019,  it  must  be  stricken,  notwithstand- 
ing that  it  was  kept  open  by  the  judge, 
at  the  request  of  appellee's  counsel,  to 
enable  appellee  to  insert  a  copy  of  the 
oral  charge;  that  being  a  matter  between 
the  judge  and  appellee's  counsel  in  which 
appellant  was  not  concerned.  Tennes- 
see Coal,  etc.,  R.  Co.  v.  Perry,  10  Ala. 
App.  371.  64  So.  651. 

Same— Applicability  of  Statnte.— Code 
1B07,  g  3030,  declaring  that  the  appellate 
court  may  strike  a  bill  of  exceptions 
from  the  record  because  not  signed 
within  the  time  required  by  law,  has  bo 
application  when  the  bill  Is  not  presented 
within    the    90    days    allowed    therefor. 
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Harper  v.  State.  13  Ala.  App.  47,  89  So. 
SOS. 

Failnre  to  FUe  within  Time.— Where  a 
bill  of  exceptions  is  not  filed  within  the 
time  fixed  by  Code  1907,  §  3019,  it  will 
be  stricken  from  the  record  on  motion. 
Buck  Creek  Lumber  Co.  v.  Nelson,  188 
Ala.  343,   66   So.   476. 

Satae — Abunce  of  Trial  Judge. — Under 
Gen.  Acts  1919,  p.  616,  providing  that 
appellant's  bill  of  exceptions,  may  in  the 
absence  of  the  trial  judge  from  the 
county,    be    filed    with    the    clerk   within 


00  days  from  entry  of  judgment,  a  bill, 
so  tiled  aftec  91  days  had  expired  since 
such  entry,  will  be  stricken.  Scott  v. 
State  (Ala.  App.),  77"  So.  937. 

Setting  Out  Tettimony  in  Eztenso. — 
The  supreme  court  has  expressly  re- 
served the  right  to  strike  bills  of  excep- 
tions containing  a  statement  of  the  testi- 
mony in  ex  ten  so.  in  violation  of  Code 
1907.  p.  1926,  rule  3S,  without  motion  or 
insistence  of  appellee.  Turner  f.  Thorn- 
ton,   193    Ala.    98,    68    So.    813. 


Exc^itiont. 

As  to  exceptions  in  contracts,  conveyances,  etc.,  see  the  particular  titles  such  as 
CONTRACTS;  COVENANTS;  DEEDS;  MORTGAGES;  etc  As  to  exceptions  in 
judicial  proceedings,  see  ante,  APPEAL  AND  ERROR;  CRIMINAL  LAW;  EX- 
CEPTIONS. BILL  OF;  post,  TRIAL.  As  to  exceptions  in  statutes,  see  post,  STAT- 
UTES. 


Excessive  Dam&ces. 

ante,  DAMAGES,  and  references  there  given. 

Esuessive  Punishment. 

,  CONSTITUTIONAL  LAW;  CRIMINAL  LAW. 

ExcesNve  Taxation. 

See  post,  TAXATION. 
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EXCHANGE  OF  PROPERTY. 

§  2.  Exchange  of  Real  Property. 

§  2J4.  Requisites  and  Validity. 

§  2j^a. Construction  of  Contract. 

§  3.  Modification  or  Rescission, 

§  Syi.  Performance  of  Contract. 

§  iyiA.  Remedies. 

§  iyia  (1)   Pleading. 

§  3yia  (2)  Evidence. 

§  3j^a     (3)  Oamages. 
§  4.  Exchange  of  Personal  Property. 

§  5.  Rescission. 

§  7,  Remedies. 

§  7  (1)  Conditions  Precedent. 

§  7  (2)  Evidence. 

§  7  (3)  Trial. 

Cross  References. 
See  the  title  EXCHANGE  OF  PROPERTY,  vol,  6.  p.  578,  and  references  there 

In  addition,  see  ante,  ESTOPPEL;  EVIDENCE,  post.  TRIAL. 

As  to  admissibility  of  testimony  as  to  signature  to  contract  for  exchange  of  pto|t- 
erty,  see  ante,  EVIDENCE.  As  to  proper  instructions  in  actions  arising  from  con- 
tracts for  exchange  of  property,  see  post,  TRIAL, 

S  k.  Exchange  of  Real  Propertr. 

§  S^.  Roquiritefl  and  Validity. 

Immediate  Ownership,— It  wus  not 
material  to  the  validity  of  a  contract  for 
the  exchangrc  of  a  housr  and  lots  for  a 
farm  that  plaintiff  should  own  the  house 
and  lot  which  he  agreed  to  convey  at  the 
time  of  the  agreement.  Moore  v.  Whit- 
mire,   189  Ala.  OlS,  66  So.  6&1. 

§  S^a. Conatniction  of  Contract. 

Preiumption  of  Legal  Title.'— Where 
an  agreement  for  the  exchange  of  lands 
is-  silent  as  to  the  nature  and  character 

of  the  estate  or  interest  to  be  sold  or  con- 
veyed, the  presumption  is  that  an  inile- 
feasible  legal  title  to  the  unsevcred  estate 
in  the  soil  is  what  is  intended  to  pass  and 
to  be  acquired.  Martin  v.  Brown  (Ala,), 
74   So.  2*1. 

Province  of  Court.— Wliere  an  agree- 
ment for  exchange  of  land  does  not 
specify  the  kind  of  estate  to  be  conveyed, 
the  dclerniination  of  the  same  is  for  the 
court.     Martin  *.    Brown    (Ala.),  74    So. 


I  §  S.  Modification  or  1 

See    post,    "Rescission,"    §    5. 
g  S^.  —  Perfomtance  of  Contnct 

Deed  of  Third  Party.- Under  an  agree- 
ment by  plaintiff  to  convey  a  lot  in  ex- 
change for  other  land,  defendant  couH 
waive  a  personal  deed  from  plaintifl  and 
accept  title  directly  fiom  other  parties  in 
full  discharge  of  plaintiff's  obligation. 
Moore  v.  Whitmire,  189  Ala.  615,  66  So. 
601. 

Breach  of  Warranty. — An  agreement 
for  an  exchange  of  lands,  providing  that 
each  party  was  to  furnish  an  abstract 
showing  a  good  title  free  from  incum- 
brances, with  certain  exceptions,  and  that 
30  days  should  be  given  each  party  to 
correct  any  defect  in  the  title,  did  not 
contain  a  warranty  of  title,  but  merely  a 
stipulation  that  the  abstracts  should  show 
clear  titles,  except  as  to  the  specified  ic- 
cumberances,  which  was  evidently  a  con- 
dition precedent  to  the  enforced  accept- 
ance ''f  the  property:  and  hence  there 
could  be  no  recovery  for  breach  of  war- 
ranty. Moore  v.  Whitmire,  189  Ala.  811, 
06  So.  601. 
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9  m»  (I)   Plcdinr 

Comi^nt. — In  an  action  for  breach  ol 
contract  to  exchange  realty,  a  complaint 
which  did  not  state  nature  of  breach, 
What  provisions  were  breached,  that 
plaintifT  had  complied  with  provisions, 
nr  negative  a  breach  by  him  before  de- 
fendant's breach,  was  insufficient.  Fer- 
lesie  V.  Cook  (Ala),  78  So.  flis. 

Same— Variance. — Under  an  agreement 
for  an  exchange  of  property  by  which 
plaintiff  agreed  to  transfer  to  dcfeidant 
a  certain  lot,  he  could  not  perform  by 
tendering  a  deed  from  other  parties,  un- 
less his  own  deed  was  waived  'by  defend- 
ant; and  hence  there  was  a  fatal  variance 
between  a  count  alleging  an  agreement 
to  cause  the  lot  to  be  conveyed  to  defend- 
ant and  evidence  showing  an  agreement 
to  transfer  it.  Moore  v.  Whitmire,  189 
Ala.  fits,   68    S'l.  «01. 

Hea — Snffioiency. — In  an  action  for 
breach  of  ar  agreement  by  which  plain- 
tiff agr<:ed  to  transfer  a  city  lot  to  defend- 
ant in  coiis)deratioi  of  a  transfer  lo  him 
by  defendant  of  a  farm,  pleas  that  plain- 
tiff had  broken  the  contract,  :n  that  he 
had  never  conveyed  or  offered  to  con- 
vey the  lot,  that  he  had  failed  within 
the  time  stipulated  in  the  contract  to 
execute  and  deliver  a  conveyance,  and 
that  he  had  failed  to  transfer  the  lot, 
but  had  tendered  a  deed  from  -  persons 
other  than  himself,  were  not  subject  to 
demurrers  on  general  grounds.  Moore 
V.  Whitmire,  189  Ala.  615,  66  So.  601. 
§  S^a    (S)    Evidence. 

Admiaaibility  of  Evidence. — Where,  in 
an  action  for  breach  of  a  contract  to  ex- 
change a  farm  for  a  house  and  lot,  de- 
fendant pleaded  that  plaintiff  had  never 
conveyed  or  offered  to  convey  the  house 
and  lot,  ihat  he  did  not  execute  and  de- 
liver a  conveyance  within  the  time  stipu- 
lated in  the  contract,  and  that  he  failed 
to  transfer  the  lot  but  tendered  a  deed 
from  third  persons,  and  plaintiff  filed  ■ 
replication  alleging  t^at  defendant  had 
accepted  a  deed  as  a  full  compliance  on 
the  part  of  plaintiff,  evidence  that  plain- 
tiff had  executed  a  deed  to  defendant 
was  within  the  scope  of  the  pleadings 
and  properly  admitted.  Moore  v.  Whit- 
mire,  189  AU.  615,  66  So.  801. 


In  an  action  for  breach  of  an  agreement 
to  exchange  lands,  evidence  that  defcnd- 
art,  after  his  failure  to  secure  quitclaim 
deeds  to  the  land  which  he  ngreed  to  con- 
vey, offered  to  reconvey  to  plaintiff  the 
lot  conveyed  by  him  was  not  iralerial, 
nnd  should  have  been  excluded.  Moore 
V.  Whitmire,  180  Ala.  615,  66  So,  801. 

§  S^«   (3)    Daauget. 

Coat  of  Abitract  of  Title.— Where  de- 
fendant failed  to  perform  an  agreement 
for  the  CNchange  of  lands,  providing  that 
each  p.'.rty  was  to  furnigh  an  abstract 
showing  a  good  title,  the  cost  to  plain- 
tiff of  procuring  an  abstract  of  title  to 
his  lot  was  not  recoverable  as  damages. 
Moore  V.  Whitmire,  189  Ala.  615,  66  So. 
601. 

8  4.  BxchaoKe  of  Peraonal  Property. 

S  S.  —  ReadBrion. 

'Fraud  ia  Hone  Trade.— H  a  Jraud  is 
perpetrated  by  one  of  the  parties  to  an 
exchange  of  horses,  for  which  the  other 
claims  a  rescission,  his  own  fraud  in  the 
transaction  is  no  defense;  the  doctrine 
as  to  parties  in  pari  delicto  not  applying. 
Whitwirth  v.  Thomas.  83' Ala.  308,  3  So. 
781,  3  Am.  St.  Rep.  69.>. 

Refusal  to  Return  Property.^ — Use  of 
the  animal  after  rescinding  a  horse  trade, 
the  other  party  refusing  to  accent  re- 
turn of  the  animal,  did  not  of  itself  re- 
voke the  rescission.  Smith  v.  Thomas 
(Ala.),  78  So.  830. 


§'■■ 


-  Remedies. 


§  7  <1)  ConditionB  Precedent 

Theory  of  ^JabUity.— In  an  action  for 
difference  in  value  between  teams  ex- 
changed  with    defendant's    tenant,   where 

plaintiff  claimed  defendant  agreed  to  pay 
the  difference,  the  only  tlieory  on  which 
defendant  would  be  liable  would  be  that 
he  was  a  direct  party  to  the  trade.  Thom- 
as !■.  Shows  (Ala.  App.),  73  So.  994. 

Taking  Posaeatioa. — An  owner  of  a 
mule,  induced  by  fraud  or  false  warranty 
to  exchange  it  for  a  horse,  may  take  pos- 
session of  the  mule  whenever  he  can 
without  comuiittinB  a  breach  of  the  peace 
or  trespass  upon  the  premises  of  another 
where  he  promptly  demands  a  rescission,  . 
and    doe<    no  acts    inconsistent    with    a 
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holding  of  the  horse  as  bailee.  MeCoy 
V.  Prince,  11  Ala.  App.  388,  66  SO.  9S0. 
$  7  (a)  Evidence. 

Admiulbilitjr.— In  an  action  to  recover 
a  horse  exchanged  for  a  mule,  and  dam- 
ages for  its  detention,  evidence  at  to 
value  o(  use  of  mule  by  plaintiff  after 
rescission  was  not  admissible,  where  de* 
fendant  did  not  61e  a  plea  to  set  off  such 
use  against    plaintiff's    damages  for    de- 


Smith  V.  Thoi 


tention   of  the   horse. 
<Ala.),  78  So.  820. 
{  7  (S)  TriaL 

InatnictionB.— Pritchett  v.  Fife,  8  Ala, 
App.  482,  62  So.  1001.  \S'.t  the  title  EX- 
CHANGE OF  PROPERTY,  %  1  (3>. 
vol.  6,  p.  !.n. 

Questioni  for  Jury, — In  an  action  for 
difference  in  value  between  teams  e\- 
cbanged  with  defendant's  tenant,  where 
a  written  contract  with  defendant  was  not 
claimed/  and  court  charged  that   no  lia- 


bility would  exist  unless  in  wntiog.  held, 
in  view  of  the  evidence  that  the  only  is- 
sue submitted  was  defendants  liability 
on  a  direct  indebtedness  and  hence  thtrt 
was  no  reverMble  error  in  the  inslruclion. 
Thomas  v.  Shows  (Ala.  App.),  73  So. 
994. 

Plaintiff's  testimony  that  he  traded  for 
defendanlfs  mule  upon  defendant's  as- 
surance that  it  was  a  good  old  mule 
makes  a  jury  question  whether  there 
was  a  warranty.  Craven  v.  Quillin 
(Ala.),  73  So.  '413. 

Sufficiency  ai  Evidence. — In  action  for 
difference  in  value  between  teams  ex- 
changed with  defendant's  tenant  who  re- 
sided on  defendant's  larm,  where  plain- 
tiff claimed  that  defendant  was  a  part; 
to  the  trade  and  agreed  tu  pay  the  diSer- 
ence,  a  verdict  for  plaintiff  held  not  con- 
trary to  preponderance  of  the  evidence. 
Thomas  v.  Shows  (Ala.  App.),  T3  So.  »»4. 


Excluiuitioii. 

te,  CRIMINAL  LAW;  EVIDENCE. 


Exdiuioiu  6t  WitneMe*. 

,  CRIMINAL  LAW;  post,  TRIAL;  WITNESSES. 


ExduMve  Jutudiction. 

See  ante,  COURTS. 


*ExcusaUe  Homidde. 

See  ante,  HOMICIDE. 
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EXECimON. 

I.  Nature  and  Eiientials  in  Oeneral. 

§  8.  EJfect  of  Payment  or  Satisfaction  of  Judgment. 
H.  Property  Subject  to  Execution. 

§  23.  Property  Mortgaged  or  Otherwise  Encumbered. 

§  24.  Personal  Property. 

m.  lasnanoe,  Form,  and  Requisites  of  Writ. 

§  38.  Authority  of  Particular  Courts  and  Officers. 
§  51.  Form  and  Requisites  in  General. 
§  54.  Description  of  and  Recitals  as  to  Parties. 
§  64.  Amendment. 

IV.  Lien,  Levy  or  Extent,  and  Oastody  of  Property. 

§  85.  Mode  and  Sufficiency  of  Levy. 

§  88.  Particular  Interests  in  Personal  Property. 

§  97.  Irregularities  and  Objections  as  to  Levy,  and  Waiver. 
§  102.  Custody  and  Care  of  Property. 

§  104.  Delivery  of   Property  on  Forthcoming  or  Delivery  Bond. 
§  107. Liabilities  on  Bonds. 

V.  Stay,  Qnashing,  Vacating,  and  Relief  againit  Execntion. 

§  1 10.  Stay  of  Execution. 

§  111.  Quashing  or  Vacating  Writ. 

§  114.  Proceedings  and  Determination. 

§  115.  Injunction. 
§  116.  Grounds. 

§  116  (1)  In  General. 

§  116  (2)  Existence  and  Adequacy  of  Other  Remedy  and  Irrep- 
arable Injury. 
§  117.  • Actions  to  Restrain  Executions. 

VI.  Claims  by  Third  Persons. 

§  122.  Rights  of  Claimants  o£  Property. 

§  124.  Attack  on  Judgment  or  Execution. 

§  129.  Proceedings  for  Establishment  and  Determination  nt  Qaims. 

§  133.  Pleading. 

§  134.  Issues  and  Questions  Considered. 

§  135.  Evidence. 

§  135  (1)  Presumptions  and  Burden  of  Proof. 

§  135   (2)  Admissibility. 

§  135  (3)  Weight  and  Sufficiency. 

§  137.  Instructions. 

§  140. judgment  and  Enforcement  Thereof. 

Vn.  Sale. 

(A)  Manner,  Conduct,  Validity  and  Confirming  or  Vacating. 
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§  171.  Opening  or  Vacating. 

§  174.  Irregularities  or  Misconduct  Affecting  Sale. 

§  176.  Inadequacy  of  Price  in  Connection  with  Other  Objec- 
tions. 

§  177.  Application  and  Proceedings  Thereon. 

§  179.  Actions  to  Set  Aside  Sale. 

§  179  (1)   In  General. 

§  179  (2)  Pleading  and  Evidence. 

(B)  Title  and  Rights  of  Purchaser. 

§  184.  Estate  or  Interest  Acquired. 

§  185.  In  General. 

§  189.  Bona  Fide  ^'urchasers. 

§  190.  In  General. 

§  19).  Notice. 

§  193.  Effect  of    Defects  or  Irregularities    in  Execution,  Levy,  or 
Sale. 

§  193  (1)  In  General. 

§  193  (3)  Levy  or  Sale. 
§  195.  Possession. 

§  l96'/2.  During  Period  for  Redemption. 

§  198.  Rents  and  Profits. 

(C)  Redemption. 

§  204.  Persons  Entitled  to  Redeem  and  Priority  of  Right. 

§  ZOSyi-  Time  of  Redemption. 

§  207.  Tender  and  Payment  into  Court. 

§  210.  Defects,  Objections,  and  Waiver. 

§  211.  Actions  to  Redeem  and  for  Accounting. 

§  212.  Operation  and  Effect. 

(D)  Conveyance  to  Purchaser. 

§  224,  Construction  and  Operation. 
§  227.  Relation  Back. 

IX.  Payment,  Satisfaction  and  Discharge. 

§  247.  Payment. 

§  250.  Levy  on  Personal  Property. 

XU.  Wrongful  Execution, 

§  275.  Actions. 

§  279.  Evidence. 

Cross  References. 

See  the  title  EXECUTION,  vol.  6,  p.  58B,  and  references  there  given. 

As  to  alleging  fraud  in  issuance  of  execution  under  which  stock  was  aold,  see 
ante,  CORPORATIONS.  As  to  title  under  execution  sale  against  heirs  of  frandn- 
lent  grantor,  see  post,  FRAUDULENT  CONVEYANCES.  As  to  collateral  at- 
tack on  execution  and  sale  under  issue  of  a  venditioni  exponas  on  judgment,  see 
post.  JUDGMENT.  As  to  what  purchaser  at  execution  sale  of  mortgaged  chaliel 
acquires,  see  post,  MORTGAGES. 
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§§  8-64  Exec 

I.  NATURE    AND    ESSENTIALS    IN 

GENERAL. 

§  S.  Effect  of  Parment  or  Sstisfkctioii  of 
Encumbered. 

No  Entry  of  Satisfaction  on  the  Rec- 
ord.— Henderson  v.  Planters,  etc.,  Bank, 
178  Ala.  430.  SB  So.  493.  See  ihe  title 
EXECUTION.  S  8.  vol.  a,  p.  593. 

Satisfaction  of  Execution. — Henderson 
V.  Planters,  etc.,  Bank,  179  Ala.  430,  59 
So.  493.  See  the  title  EXECUTION,  §  8. 
vol.  fi,  p.  593. 

II.  PROPERTY    SUBJECT    TO    EXE- 

CUTION. 

§  23.  Property  Mortgaged  or  Otherwise 
Incumbered. 


§24.- 


-  Personal  Property. 


Equity  in  Mortgagnd  Chattel.— Under 
the  express  provisions  of  Code  1907,  § 
4031.  .1  chattel  mortgagor  has  an  equity 
in  the  mortgaged  property  which  is  rec- 
ognized at  law,  so  far  at  least  as  to  ren- 
der it  subject  to  levy  vnder  process 
against  him.  Lofran  v.  Smith  Bros.  & 
Co..  (1  Ala.  App.  4S9.  r,3  S,-^.  "6fi.  C'ted  in 
note  in  51  U  R.  A..  N.  S.,  1069,  certiorari 
denied  m  Ex  parte  Logan,  185  Ala.  525, 
84  So.  570. 

Equity  of  Redemption— Right  of  Pos- 
aeasion.— Under  Code  1907,  §  40B1,  subd. 
2,  3.  limiting  the  right  or  interest,  less 
than  the  absolute  title,  that  a  defendant 
may  hr.ve  in  personal  property  subject 
to  levy  and  execution  sale,  to  an  equity 
of  redemption  and  to  a  right  to  the  pos- 
session, other  than  a  possession  acquired 
by  a  hiring,  a  mortgagor's  equity  of  re- 
demption in  personalty  may  be  levied 
upon  and  sold,  either  before  or  after  the 
law  day  of  the  mortgage  and  at  any  time 
before  foreclosure  in  equity  or  under  the 
mortgage  power  of  sale,  which  eqnity  is 
the  only  interest  of  the  mortgagor  which 
may  be  sold  under  execution,  unless  the 
mortgage  expressly  or  impliedly  provides 
that  the  mortgagor  shall  retain  the 
session  until  default  or  condition  broken, 
ir.  which  case  such  right  of  possession 
subject  to  levy  and  sale  as  an  intert 
separate  and  distinct  from  the  equity  of 
redemption.  Horton  s.  Hovater.  11 
App.  413,  66  So.  93». 


III.  ISSUANCE,  FORM,  AND  RE. 
QUISITES  OF  WRIT. 
§  38.  Authority  of  Particular  Courts  and 
Officers. 

Issuance  —  Duty  of  Clerk.— Hender- 
son V.  Planters,  etc.,  Bank,  178  Ala.  420, 
5»  So.  493.  See  the  title  EXECUTION, 
g  38,  vol.  6,  p.  602. 

Duty  of  Clerk  to  Issue.— Code  1907,  S 
3272,  subd.  11,  requires  the  clerks  of  the 
circuit  court  to  issue  all  writs  of  execu- 
tion on  the  judgments  of  the  county  court 
returnable  as  if  such  suits  had  been  de- 
termined in  the  circuit  court.  Section 
4079  provides  that  the  clerk  must  issue 
executions  on  all  judgments  in  favor  of 
the  successful  parties.  Section  6696,  pro- 
vides that  the  judges  of  probate  shall  be 
the  judges  of  the  county  courts  of  their 
respective  counties.  Section  6698  pro- 
vides th.nt  the  ji'dges  of  the  county  courts 
arc  the  cicrlis  of  rhtir  respective  courts, 
but  may  at  their  own  expense  employ  a 
clerk  who  may  do  all  acts  not  judicial 
in  their  character.  Hel;!.  that  it  Is  the 
duty  of  the  circuit  ^ourt  clerk  to  issue  ex- 
ecutions from  the  county  court  only  when 
he  is  clerk  of  that  court;  but,  where  the 
probate  judge  is  clerk  of  the  county  court, 
it  is  his  duly  to  issue  such  examinations. 
Siaie  V.  Hasly,   184  Ala.  131,  63  So.  559. 

§  51.  Form  and  Requisites  in  General. 

Omission  of  Parties.  —  An  execution 
failing  to  show  in  whose  favor  it  was 
issued    was    void.      Barrett    v.    Brownlee, 

190    Ala.    fllS     67  .So.    467. 

g   94.   Description  of  and   Recitals  as   to 

Parties. 

Failure  to   State   Name  of    Plaintiff.— 

Jordan  Bros.  v.  Gordon,  8  Ala.  App.  479, 

62  So.  I0a3.  See  the  title  EXECUTION, 

S   54,  vol.  6,   p.   610. 

§  U.  Amendment. 

Under  Code  1907,  |  3256.  providing 
that  the  circuit  court  has  power  after  final 
judgment  to  correct  any  error  or  defect 
in  the  judgment  or  process,  and  to  se- 
cure parties  in  their  right  against  any 
abuse  of  execution  an  execution,  irregular 
or  defective,  in  that  it  runs  for  a  sum  not 
warranted  by  the  judgment,  may  be  cor- 
rected in  the  court  where  judgment  was 
rendered;     such     court     having    inherent 
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power  to  control  its  procesi  so  aa  to  give 
justice.  Henderson  v.  Holman,  193  Ala. 
S62,  A9  So.  424. 

IV.  LIEN.  LEVY  OR  EXTENT,  AND 
CUSTODY   OF  PROPERTY. 

{  SB.  Hixle  and  Sufficiency  of  Levy. 

§  S8.  ^—  Pardcular  InterMts  in  Perional 

Where  a  sheriff,  in  levying  execution 
upon  cotton  storM  in  a  warehouse,  lo- 
cated two  bales  whose  numbers  were 
341II  and  3423,  corresponding  with  those 
sought,  and  crawled  up  on  top  of  the  bales 
to  see  the  numbers,  but  made  no  other 
identification  mark,  there  was  no  valid 
levy;  the  shcrJIT  not  placing  any  idenlifi- 
catinn  mnrk  on  the  biiies  levied  upon, 
and  it  appeiring  that  there  were  other 
bales  in  the  warehouse  of  the  same  num- 
bers. HiRdoii  V.  Warrant  Warehouse  Co., 
10  Ala.  App.  496.  83  So.  938. 

S  B7.  Irregularities  and  Objectiotu  as  to 
Levy,  and  Waiver. 

W'here  a  warchouseinan  held  cotton  up- 
on which  the  nherifT  levied  execution,  the 
warehouseman's  agreement  to  hold  the 
cotton  thereafter  as  bailee  for  the  sheriff 
estopped  him  from  subsequently  attacking 
the  validity  of  the  levy.  Higdon  v.  War- 
rant Warehouse  Co.,  10  Ala.  App.  49«,  63 
So.  938,  cited  in  note  in  51  L.  R.  A.,  N.  S., 
637. 

§  109.  Custody  and  Care  of  Property. 

Interest  of  Sherifl.— By  virtue  ol  a  levy 
of  execution  or  attachment  a  sheriff  ac- 
quires a  special  title  or  property  in  the 
goods  levied  upon,  which  will  support  det- 
inue, trover,  fr  trespass  against  r-ne  who 
wrongfully  disturbs  his  possession.  Hig- 
don V.  Warrant  Warehouse  Co.,  10  Ala. 
App.  496,  63  So.  938. 

When  Sheriff's  Interest  Ceases.  —  A 
sheriff's  special  title  in  goods  taken 
on  execution  is  based  upon  the  theory 
that  he  i^  liable  over  to  some  one  else,  and 
his  title  ceases  when  the  execution  cred- 
itor is  satisfied  and  the  purchaser  at  exe- 
cution sale  is  put  in  possetision,  but  until 
the  purchaser  is  ptit  in  possession  the 
sheriff  has  such  &n  interest  in  the  prop- 
erly that  he  may  maintain  an  action 
against  a  bailee  who  refuses  to  redeliver. 
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Higdon   V.    Warrant    Warehouse  Co.,  lO 
Ala.  App.  498,  63  So.  936. 
I  lOi.  Delivery    of    Property   on   Fotdi- 
connng  or  Delivery  Bond. 

9  im. Liabilities  on  Bonds. 

Under  Code  1907,  S  0034,  declaring 
that  if  judgment  is  rendered  against  the 
claimant  of  goods  levied  on  uidei  rxe- 
cution,  and  he  fails  to  deliver  the  piop- 
erty  to  the  officer  making  the  levy,  such 
officer  must  indorse  the  bond  forieitrd, 
an  indorsement  on  a  forthcoming  bond, 
reading  that  "the  time  having  expired 
for  delivery  of  the  property  and  the  pay- 
ment of  ttie  costs,  this  bond  ts  forfeiM," 
is  sufficient.  Henderbon  v.  Holman,  1)3 
Ala.  342,  C9  So.  4S4. 

V.    STAY,    QUASHING,    VACATING, 
AND  RELIEF  AGAINST  EXECU- 
TION. 
I  110.  Stay  of  Execntioa. 

Under  Code  1S07,  g  3258,  authoriiing 
the  circuit  court  aft<r  final  judgment  M 
secure  parties  in  their  rights  against  any 
oppression  or  abuse  of  execution  or  any 
process  or  upon  any  release  or  payratnt 
after  judgment,  the  remedy  again<t  the 
abtise  of  execution  or  other  process  is  to 
be  administered  on  the  equitable  princi- 
ples applying  to  proceedings  on  tl.e  writ 
of  supersedeas  or  the  common  law  writ 
of  audita  querela,  and  movant  is  entitled 
to  relief  whenever  the  plaintiff  has  nu 
just  reason  to  enforce  the  process.  Wal- 
lace V.  Cook  Brewing  Co.,  198  Ala.  StS, 
72  So.  93. 

§  111.  Quashing  or  Vacating  Writ. 
§  lU.  ^—  Proceedings  and  Determination. 
One  moving  to  quash  an  execution  as 
issued  more  than  a  year  after  rendition 
of  judgment  without  revivor,  must  show 
the  judgment  was  not  recorded  within  a 
year,  which  would  bring  such  issuance 
within  the  exception  to  Coile  J907.  |  4i4t 
State  V.  Ham.  13  Ala.  App.  C48,  69  So. 
253. 

§  116.  Injunction. 
§  lie.  -. —  Grounds. 
§  lie  (1>  In  GeneraL 

Adequate  Remedy  at  Law. — A  bill  to 
enjoin  execution  will  not  lie  on  the  ground 
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that  the  execiiti 


■oid  or  irregular 
;  warrante-i 
by  the  judgment  for,  if  void,  the  execution 
would  cast  no  cloud  on  the  property,  and 
if  irregular,  the'  party  has  an  adequate 
remedy  in  the  court  wherein  judgment 
was  rendered.  Henderson  v.  Holman, 
193  Ala.  aea.  69  So.  424,  cited  in  notes  in 
Ann.  Cas.    191BC.   156,  176,  244,  245,  2G4. 

S  lie    (a)    Existence    and    Adeqttacy    of 
Otlier    Remedy    and    Irreparable    Iti- 
Jory. 
Law  or  Equity.— Where  the  remedy  at 

law  under  the  averments  of  a  bill  to  enjoin 
the  enforcement  of  a  default  judgment 
was  plain,  adequate,  and  complete,  the 
bill  was  without  equity,  and  w.is  properly 
dismissed.  Wallace  v.  Cook  Brewing  0%, 
IM  .\la.  245,  T2  So.  93,  cited  in  note  in 
Ann.  Cas.  1919C,  158. 

Default  Judgment— "Satiriied."  —  Com- 
plainant, showing  that  the  authorized 
agent  of  one  obtaining  a  default  judgment 
against  him  had  marked  tlie  record  of  thi 
judgment  as  'Satisfied,"  and  thereby  can 
celed  it,  and  that  nothing  was  due  on  thi 
judgment,  was  entitled  to  relief,  not  by 
bill  in  equity  to  enjoin  the  enforcement 
of  the  judgment,  but  by  a  motion  in  the 
lower  court  under  the  provisions  of  Code 
1907,  §  32se,  to  prevent  an  abuse  of  the 
process  of  that  court;  as  Loc.  Acts  1907, 
p.  203,  establishing  the  law  and  equity 
court  of  a  county,  provided  by  §  2 
that  nothing  should  prevent  the  exercise 
of  any  power  conferred  upon  the 
court  touching  final  judgments.  Wallace 
V.  Cook  Brewing  Co.,  196  Ala.  245,  72  So. 
93. 
S  117. Actiotu  to  Restrain  Executima. 

Harton  v.  Enslen,  182  Ala.  406,  32  So. 
«M.  See  the  title  EXEOUTIOKS,  §  117 
{!),  vol.  6,  p.  Ml. 

VI.  CLAIMS  BY  THIRD  PERSONS. 
%   in.  Rights  of  Claimants  of  Property. 

%  184.  —  Attack  oti  Judgment  or  Exe- 
cution. 

Void  Process. — Jordan  Bros.  v.  Gordon, 
8  Ala.  App,  479,  62  So.  1023.  Sec  the  title 
EXECUTION,  S  124,  vol.  6,  p.  946. 

Rep>l*ri*y  °f  Judgment — In  the  statu- 
tory suit  to  claim  property  upon  which 
execution  was  levied,  where  the  process 


ot  void  on  its  face,  the  claimant  can 
question  the  regularity  ot  either  the 
iadgment  or  the  execution.  Millitello  v. 
Roden  Grocery  Co.,  190  Ala.  673,  67  So. 
420. 
Estoppel  —  Validity  of  Judgment — A 
intention  that  by  his  assertion  before 
obtaining  the  judgment  that  the  judgment 
debtor  and  claiinant  were  not  the  same 
person  plaintiff  had  estopped  himself 
from  claiming  that  they  were,  the  stat- 
utory auit  to  try  the  claim  to  property 
upon  which  ihf  execution  had  bren  levied, 
in  attack  upon  the  rcg'ijlarity  or 
validity  of  the  judgment,  and  evi- 
I  sustain  such  a  contention  is  ad- 
Mil  litello  V.  Roden  Grocery 
Co..      190  Ala.  67S.  67   So.  420. 

§  1S9.  ProceedingB  for  Establishment  an^ 

Detertnination  of  Clajms. 
§  133. Pleading. 

Ii!  the  trial  under  Code  1907,  §  6039,  of 
the  claim  to  property  upon  which  an  exe- 
cution had  been  levied,  the  only  proper 
issue  is  whether  the  property  levied  on 
is  subject  to  the  process,  and  under  that 
issue  any  evidence  bearing  thereon,  in- 
cluding evidence  of  estoppel,  may  be  in- 
troduced, so  that  tilt  claimant  is  not  prej- 
udiced by  the  sustaining  of  demurrers 
to  his  pleas  setting  up  an  estoppel.  Mil- 
litello V.  Roden  Grocery  Co.,  190  Ala. 
675,  67  So.  420. 

%    1S4.    — ^    Isancs  and   Questions    Con- 
sidered. 

Equitable  Defen<w«. — Efiuitabic  matters 
as  that  the  execution  plaintiffs  are  bound 
by  an  agreeiiient  between  the  execution 
debtor  and  creditors  whereby  claimants 
wore  to  take  bis  property  and  administer 
it  for  the  payment  of  his  debts,  held  avail- 
able to  claimants  in  a  claim  suit,  under 
Code  1907,  g  6039.  Bickley,  etc.,  Co.  v. 
Porter,  193  Ala.  607,  «9  So.  565. 

Legal  Effect  of  Claim.— Where  a  third 
person  claimed  property  levied  on  under 
execution,  her  claim  admitted  in  legal 
effect  the  existence  of  plaintiffs  debt  and 
the  levy  for  collection  of  same.  I'ope  v. 
Glenn  (Ala.),  75  So.  917. 

Question  for  Jury.  —  In  a  statutory 
claim  suit  by  third  person  for  property 
levied  on,  the  only  issue  for  the  jury  was 
whether  property  belonged  to  defendant 
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and   was  liable   to    execution.      Pope 
Gtenn   (Ala.).  75  So.  917. 
{  ISS.  ^—  Evidence. 

S  1S9  (1)    PresumptionB   and    Burden   of 
Proof. 
If  mortgaged   properly,  because   of  ir- 
regularities in  execution  of  mortgage,  oi 
in  its   recordation,   under    Code    1907,    5 
3383,   remained   subject   to   execution,    t 
burden  was  on  execution  creditor  to  shi 
such   (acts  under   section   8040.     Jackson 
V.  Wilson  Bros.  (Ala.),  78  So.  383. 

S  139  <S)  Admiuibilitjr. 

Consideratioa  for  Bill  of  Sale  to  Claim- 
ant.—Where  a  mule  levied  on  was  claimed 
by  the  (li-btor's  wifi,  it  was  error  to 
refuse  to  permit  her  to  prove,  as  bearing 
on  the  bona  fides  of  her  cUim  a(  title, 
that  $300  had  been  borrowed  by  herself 
and  her  husband  from  a  mercantile 
pany,  secured  by  a  .-nortgagc  on  all  the 
live  stock  owned  hy  them,  including  the 
mule,  and  that  claimant  loaned  the  money 
to  her  husband,  which  was  a  part  of  the 
consideration  of  a  bill  of  sale  which  the 
husband  made  to  claimant  of  the  mule 
levied  on.  Craddock  v.  Walden.  184  Ala. 
5R,  63   So.  534. 

Claims  of  Third  Persona  —  Payments. 
— As  lending  to  show  that  plaintiffs  were 
parties  to  an  agreement  with  creditors 
whereby  a  committee  should  take  his 
property  and  admipister  it  to  pay  his 
debts,  the  committee,  in  a  claim  suit,  could 
show  that  after  the  agreement  payments 
were  made  to  plaintiffs  in  pursuance  of  it. 
Bickley,  etc.,  Co.  v.  Porter,  193  Ala.  607, 
69  So.  S65. 

Rame  —  Ccnversatiotu. — Conversation 
between  a  debtor's  attorney  and  the  at- 
torney of  certain  creditors,  tending  to 
show  whether  such  creditors  were  parties 
to  an  agreement  of  the  debtor  with  credi- 
tors tor  administration  of  his  property 
by  a  committee,  may  be  testified  to  by  the. 
debtor's  attorney  in  a  claim  suit  between 
such  cri^ditors  and  the  committee.  Bick- 
ley, etc.,  Co.  V.  Porter,  193  Ala.  607,  69  So. 
665. 

What  Claimant  Hay  Show.  —  Where 
goods  in  dispute  in  a  claim  suit  were 
clearly  intended  for  sale  in  bnsincss  con- 
ducted by  claimant,  it  was  proper  to  al- 
low claimant  to  .ihow  circumstances  tend- 
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ing  to  show  her  ownership  of  the  busi- 
ness. Pop^  r.  Glenn  (.\la,),  7S  So.  917 
§    13S   (3)   Weight  and   Sufficiency. 

Where  a  mule  levied  on  as  the  property 
of  a  husband  and  claimed  by  his  wife  w» 
found  in  the  husband's  lot,  he  had  at  leasi 
a  community  of  possession  which  wis 
sufficient  to  show  that  the  mule  was  prima 
facie  subject  to  levy,  unless  the  wile  hid 
legal  title  thereto.     Craddock  v.  Walden, 

184   Ala.  58,   63   So.   5.34. 


S  137.  ■ 


■  Inatnictions. 


The  requested  charge  in  a  claim  suit 
by  a  committee,  depending  on  ivhether 
plaintiffs  were  parties  to  and  bound  by 
an  agre>;ment  of  the  debtor  with  creditors 
for  admiiiistration  of  his  property  by  the 
committee  for  payment  of  his  debts,  that 
the  intention  of  parties  governs  in  a  con- 
tract, and  that  if  the  iury  .tre  s^tiniied 
from  the  evidence  that  plaintiffs  reseried 
the  right  to  reduce  their  claim  '.n  judg- 
ment, an.l  did  so  reduce  il,  it  would,  after 
being  recorded,  be  a  lieu  on  the  properly 
levied  on,  ard  that  it  was  recorded  be- 
fore the  dee.1  of  trust  was  recordel,  was 
properly  refused  as  misleadinR.  Bicklev, 
etc.,  Co.  V.   Porter.   193  Ala.  607,  99  So. 

.565. 

§  140.  — ^  Judgment  and  Enforcement 
Thereof. 
Clerical  Misprision.— That  a  judgment 
in  a  claim  case  ordered  the  property  "sold 
or  condemned"  instead  of  "sold  and  con- 
demned" was  not  proitnd  for  reversal; 
the  error  being  a  mere  clerical  misprision 
amendable  on  motion  in  tne  rirciiit  coii'i. 
Craddock  t'.  Waldeji,  184  Ala.  58.  63  So. 


(A)  MANNER,  CONDUCT,  VALIDITY, 
AND   CONFIRMING   OR   VACA- 
TING. 

§  171.  Opening  or  Vacating. 

§   174.   Irregularities  or   Hiscondact 

Affecting  Sale. 

mere  irregularity  in  execution  sale, 
such  as  failure  to  give  statutory  notice 
of  time  and  place,  will  not  authoriie  va- 
cating sale.  Ashurst  v.  Arnold-Hencgar- 
Doyle  Co.  (Ala.),  78  So.  386. 
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S  178.  -^—  Inadequacy  of  Price  in  Con< 
nection    with    Other    Objections. 

Discretion.— Where  a  sherifl  levied   on 
and  sold  for  flSD  over  100  acres  of  land, 
shown  to  be  worth  $12.30  to  $15  an  ac 
held,   court   did    not   abuse    discretion 
setting  aside  execution  sale.     DanForth 
Burchfield  (Ma).  78  So.  904. 

Glaring  and  Grosa  Inadequacy. — Mere 
inadequacy  of  price  is  no  ground  for  set' 
ting  aside  an  execution  sale;  but,  when 
I'ladcquacy  is  so  glaring  and  gross  as  to 
shock  understanding  and  conscience  of 
an  honest  and  just  man,  it  will,  of  itself, 
authorize  setting  aside  sale.  Danforth 
V.  Bui'chfietd  <Ala.),  78  So.  901. 
S  177.  '  -  Application  and  Proceeditq^a 
Thereon. 

What  Precision  Necessary.  —  1  n 
ceeding  under  Code  190T,  $  4134.  to 
aside  execution  sales  for  oppression, 
regularity,  etc.,  the  technical  precision 
required  of  pleaders  in  more  formal  pro- 
ceedings is  not  required.  Danforth  v, 
Burchfield   (Ala.),  7H  So.  904. 

Immaterial  Variance. — In  proceeding 
under  Code  1907,  S  4134,  to  set  aside  an 
e.scc:ition  sale  of  land,  it  was  not  fatal  to 
relief  prayed  that  immaterial  or  unneces' 
sary  allegations  in  motion  were  not  proved 
as  alleged.  Danforth  V.  Burchfield  (Ala  ), 
78   So.   904. 

Proof  of  Ownership. — Since  party  who 
claims  land  under  execution  sale  is  es- 
topped from  denying  that  it,  is  in  fact 
property  a(  defendant  in  execution,  it  is 
unnecessary,  in  proceeding  under  Code 
1907,  8  4134,  to  set  aside  sale,  for  movant 
to  offer  evidence  on  question  of  owner- 
ship. Danforth  v.  Burchfield  (Ala.),  78 
So.  304 

Ex  Parte  Affidavits— In  proceeding 
under  Code  1907,  |  4i:i4.  to  set  a.'iide  exe- 
cution sales,  practice  sanctions  the  use 
of  ex  parte  affidavits.  Danforth  v.  Burch- 
field (Ala.),  78  So.  904. 
§  178.  Actions  to  Set  Aside  Sale, 
§  179  (1)  In  Generkl. 

Relief  against  Sale.— Hmptrr-  Realty  Co, 
:■,    Harton,    176   Ala.   99.   57  6o.   763.     See 
the   title    EXECUTION,   J   179    (I),   vol. 
6.  p.  677. 
S  179  (S)  Pleading  and  Evidence. 

Sale— Inadequacy   of   Price, — Ilarton  v. ' 
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Enslen,  176  Ala.  77,  57  So.  723.  See  the 
title  EXECUTION,  §  179  (i)  vol.  6,  p. 
677. 

Bill— Title  of  Complainant.- Harton  v. 
Enslen,  17«  Ala.  77,  57  So.  723.  See  the 
title  EXECUTION,  S  179  (2),  vol.  6,  p. 
677. 


§  184.  Estate  or  Interest  Acquired. 

jj  IBS In  General 

Properly  in  Hands  of  Bailee.— Where 
bulky  property  is  levied  upon,  it  may  be 
sold  by  sample,  and  the  sate  passes  title 
to  the  purchaser  even  though  the  prop- 
erty is  at  that  time  in  the  hands  of  a 
bailee  who  holds  it  for  the  sheriff.  Hig- 
don  V.  Warrant  Warehouse  Co.,  10  Ala. 
App.  496.   63  So.  938. 

Effect  of  Sale.— Under  Code  1907,  § 
4125,  providing  that  a  judicial  snlc  reg- 
ularly nia;!e  phall  convey  title  as  effect- 
ually as  if  the  sale  was  'made  by  the  per- 
son against  whom  the  process  issues,  a 
sale  of  property  taken  on  execution  passes 
to  the  purchaser  all  title  which  the 
sheriff  acquired  by  his  levy,  ^igdon  v. 
Warrant  Warehouse   Co.,  10  Ala.  496,  63 

So.    938. 

§  189.  Bona  Fide  Purchaser. 

§  i»o. In  General. 

Under  Code  I0O7,  §  3383.  providing  that 
mveyanccs  of  realty  are  void  as  to  pisr- 
cha.sers  for  a  valuable  consideration  and 
judgment    creditors,    without    notice,    un- 
orded  before   the   accrual   of   the 
right  of  such  purchaser  of  creditor,  a  wife 
under    a    conveyance    from    her   husband, 
t   recorded   until   two   years   later  after 
mechanic's    lien    had    attached,    three 
months   after  the  judnriicnt  thereon   and 
several  days  after  the  venditioni  exponas 
was  in  the  hands  of  the  sheriff,  in  the  ab- 
sence   of  any    notice    of    her   possession, 
title  as  against  the  judgment  cred- 
itor   purchasing    at    the    execution    sale. 
Harris  V.  Hanchey,  192  Ala.  179,  68  So. 

§  191 Notice. 

Change  of  Possession  —  Unrecorded 
Deed. — Brown  v.  International  Harvester 
Co.,  179  Ala.  563,  60  So.  841.  See  the  title 
EXECUTION,  S   191   (1),  vol.  6.  p.  684. 
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Holding    under     Unrecoided     Deed. — 

Brown  v.  International  Harveater  Coi, 
179  Ata.  463,  60  So.  841.  See  the  title 
EXBOUTION,  i  1»1  (1).  vol.  6.  p.  684. 
Fact!  Pntting  on  InquUy— AdjndicM 
tion  in  Bankmptcir. —  That  execution 
purchasera  of  property  of  a  vendee  knew 
that  the  vendee  had  been  adjudicated  a 
bankrupt  did  not  charse  them  with  notice 
that  the  bankruptcy  petition  showed  the 
existence  of  a  vendor's  lien,  Stlvey  8:  Co. 
V.  Cook,  191  Ala.  228,  6S  So.  37. 

}  IM.  fflFect  of  Defect!  or  IrrecnUritiet 

in  Execntion,  Levy,  or  Sale. 
{  in  (1)  In  General. 

A  sale  under  an  execution  issued  on  a 
dormant  judgment  is  avoidable  at  the 
seasonable  election  of  the  defer.dant  in 
execution,  but,  if  not  set  aside,  operates 
to  pass  the  title.  Prince  v.  Carter, ,  189 
Ala.  S3S,  65  So.  326. 
S  les  (S)  Levjr  or  Sale. 

A  mere  irregularity  in  execution  sale, 
such  as  failure  to  give  statutory  notice 
of  time  and  place,  will  noi  render  defec- 
tive a  purchaser's  title.  Ashurst  v.  Ar- 
nold-Heneuar-Doyle  Co.  (Ala.),  78  So. 
386. 
%  19B.  Posiesaion. 

g  IMYi. During  Period  for  Redemp- 

tion. 

Rights  of  Purch«er.— Under  the  re- 
demption statute  (Code  1907,  §  «747V  re- 
lating to  possession  of  land  and  pur- 
chaser's notice  to  a  tenant  in  posicssion. 
purchaser  held  entitled  to  possession  be- 
fore redemption.  Ensly  Mortg.,  etc.,  Co. 
I,'.  Lewis,  193  Ala.  22fi,  flS  So.  1012. 

Debtor's  Tenant  — Privity  of  Title.— 
Under  the  redemption  statute  (Code  1907, 
§  S74T),  relating  to  possession  of  land, 
and  purchaser's  notice  to  a  tenant  in  pos- 
session, held,  that  tenant  of  debtor  did 
not  hold  under  privity  of  title  and  that, 
on  purchaser's  notice,  his  possession  was 
transferred  to  and  he  became  a  tenant  of 
the  purchaser  with  the  ordinary  rights 
growing  out  of  the  relationship.  Ensley 
Mortg..  etc.,  Co.  V.  Lewis.  193  Ala.  226,  68 
So.  1013. 
S  18S.  Itenti  and  Profits. 

Rights  of  Purchaaer^Possession.^ — Un- 
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der  the  rfd«m»l**n  stMitte- (Codt  IWT, 
5  5747),  providing  that  the  possession  of 
land  must  be  delivered  to  the  purcbastr 
within  ten  days  after  the  sale  ihereoi  bjr 
the  debtor,  if  in  his  possession,  or  of  any 
one  holding  under  him  by  privity  of  title, 
and  that,  if  in  possession  of  a  tenaol,  the 
purchaser's  written  uoticc  of  the  ;iur- 
chase,  after  ten  days  from  time  of  ult, 
vests  the  right  to  possession  in  him  as  if 
such  tenant  had  attorned  to  him,  the  pnr- 
chaser  is  entitled  to  possession  and  to 
the  rents  and  profits  before  redemption, 
Ensley  Mortg.,  etc.,  Co.  v.  Lewis,  191  Ala. 
236,  68  So.  1012. 

Notice  to  Debtor  or  Atent_UL<let 
the  redemption  statute  (Code  1M7,  { 
6747),  relating  to  possession  of  land,  and 
purchaser's  notice  to  a  tenant  in  posses- 
sion, held,  that  tenant  of  debtor  did  not 
hold  under  privity  of  title  and  that,  on 
purcha-^er'a  notice,  his  possession  ^a» 
transferred  to  and  he  became  a  tenant  of 
the  purchaser  with  the  ordinary  righti 
grownig  out  of  the  relationship.  Ensley 
Mortg.,  etc.,  Co.  v.  Lewis,  193  Ala.  tM, 
68  So.  1012. 

(C)   REDEMPTION. 

§  KM.  Poraons  Entitled  to  Redeem  and 
Priority  of  Right 
Manner  and  Effect  of  Redemption.— 
While  redemption  by  piecemeal  can  not 
be  enforced,  the  heirs  of  a  decedent  whose 
land  was  sold  under  execution  could,  with 
the  consent  of  the  purchaser,  tedcem 
their  interests,  and  have  such  interests 
set  off  in  separate  parcels,  in  lieu  of  un- 
divided interests,  subject  to  the  right  of 
those  not  participating  in  such  partition 
to  redeem  the  entire  tract,  and,  where 
such  right  was  not  exercised,  such  re- 
demption and  partition  fixed  the  rights 
of  the  parties.  Tribble  c.  Wood,  186  Ala. 
329,  65   So,  73. 

.  Failure  to  Serve  Notice  to  Deliver  Poi- 
■ession. — Under  the  redemption  statute 
(Code  1907,  g  3747),  relating  to  posses- 
sion of  land,  and  ptircha«er's  notice  to  a 
tenint  in  possession,  defendant  who 
wrongfully  ousted  the  tenant  of  the  vendee 
of  the  executing  purchaser,  and  puts  iu 
own  tenant  in  possession  and  collected 
rent,  held  to  have  no  right  to  redeem  on 
ground  that  notice  was  not  served  on  it. 
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Ensley  Mortg..  etc.,  Co.  v.  Lewis,  193  Ala. 
226,  48  So.  I0i2. 

9  90»^.  Time  of  Redemptioii. 

A  delay  in  tendering  the  amount  due 
to  the  alienee  of  the  purchaser  at  exe- 
cutioR  sale  is  sufficiently  accounted  for 
'  by  a  showing;  that  the  complainant  had 
attempted  to  redeem  from  the  execution 
purchaser  without  notice  of  his  alienation 
and  that  such  purchaser  h;td  accepted  the 
tender.  Thompson  v.  Brown  fAla.),  TR 
So.  298. 

§  M7.  Tender  and  Payment  into  Court. 

Tender  to  Alienee  in  Posseasion,  — 
Under  Code  1B07,  §|  5746-3749,  redemptors 
of  bnd  sold  under  execution  must  pay  or 
tender  the  required  amount  to  the  pur- 
chaser or  his  vendee;  and  if  the  alienee 
of  the  purchaser  is  in  actual  visible 
possession,  such  possession  is  sufficient 
notice  of  the  alienation,  and  the  redemp- 
tors must  pay  or  tender  the  required  a- 
mount  to  him.  Thompson  v  ■  Brown 
(AU.),  78  So.  298. 
I  tio.  befkcti,  Obj«ctioii^  wd  WUvcr. 

Where  the  owner  has  attempted  to  re- 
deem from  the  purchaser  at  execution 
sale,  who  has  alienated  the  land,  the 
owner  may  waive  the  effect  of  his  redemp- 
tion from  the  purchaser,  as  well  as  the 
alleged  illegality  of  the  execution  sale, 
and  seek  redemption  from  the  alienee. 
Thompson  v.  Brown  (Ala.).  76  So.  298. 
S  Sll.  Action!  to  Redeem  and  for  Ac* 
conntiiig. 

A  bill  to  redeem  from  the  alienee  of 
the  purchaser  at  execution  sale  is  defec- 
tive, if  it  fails  to  allege  that  the  amount 
tendered  included  all  lawful  charges  of 
which  the  complainant  had  notice. 
Thompson  V.  Brpwn  (Ala.),  76  So.  298. 
§  S12.  Operation  and  BfTect. 

Where  some  heirs  of  a  decedent  whose 
land  was  sold  imder  execution  redeemed 
their  respective  interests,  and  the  liusband 
of  one  of  the  heirs,  who  purchased  the  re- 
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maining  unredeemed  interests,  recognized 
the  rifiht  of  ope  of  the  nnnredeeming 
heirs,  and  accepted  from  her  repayment 
of  the  money  advanced  tn  curchase  her 
interest,  a  tnist  resulted  in  favor  of  her 
grantee  as  to  her  interest.  Trihble  *. 
Wood,  186  Ala.  329,  05  So.  73. 
(D)  CONVEYANCE  TO  PURCHASWt. 
§  224.  Conatniction  and  Operation. 
3  8S7 Relation  Back. 

Conveyance  after  Atudunent  of  Lien. 
— Cranford    Mercantile   Co.   r.    Anderton, 
17B   Aia.   .'i73,   60  So.   S74.     See  the   title 
EXKCUTION.  S  227,  vol.  6.  p.  700. 
IX.  PAYMENT,  SATISFACTION.  AND 

DISCHARGE. 
§  247.  Paymetit 

PaTment  by  Officer.  —  Henderaon  v. 
Planters,  etc..  Bank.  178  Ala.  420.  5»  So. 
493.  See  the  title  EXECUTION,  !  247, 
vol.  0,  p.  707. 

Payment  to  Sheriff— Effect— Hender- 
son V.  Planters,  etc..  Bank.  17R  Ala.  430, 
f.9  So.  493.  See  the  title  EXECUTION. 
I  247,  vol.  6,  p.  tor. 

Anthorlty  of  Officera  ag  to  Payments 
Henderson    v.    Planters,    etc..    Bank.    178 
Ala.  <420,  59  So.  493.     See  the  title  EXE- 
CUTION, §  247,  vol.  6,  p.  707. 
g  9S0.  Levy  on  Penonal  Propertr. 

Henderson  v.  Planters,  etc,  Bank,  178 
Ala.  420,  59  So.  493.  See  the  title  EX- 
ECUTION, S  250,  vol.  6,  p.  709. 

XII.    WRONGFUL    EXECUTION. 
§  >75.  Actiona. 
9  «79.  Evidence. 

In  an  action  for  wrongful  levy  and  sale 
of  plaintifTs  property  oa  execution  against 
another,  evidence  that  the  execution  de- 
fendant stated  that  he  did  not  own  the 
property  held  sufficient  to  overcome  the 
presumption  of  ownership  from  posses- 
sion by  the  execution  defendant.  Vines 
V.  Vandergrift  &  Son,  192  Ala.  351,  68  So. 
380. 
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EXECUTORS  AND  ADMINISTRATORS. 

I.  Administration  in  (General. 

§  1.  Scope  of  Administration. 
§  3,  Necessity  of  Administration. 

§  3  (1)  In  General. 
•  §  3  (4)  Estate  Free  from  Indebtedness. 

n.  Appointment,  Qaaliflcation,  and  Tenore. 
§    7.  Jurisdiction  of  Courts. 

§     8.  .  In  General. 

§  12.  Appointment  of  Executor. 

§  15.  Right  to  Appointment  as  Administrator. 

§  16.  Qualifications  of  Administrator. 

§  17.  Renunciation  of  Right  to  Administer. 

§  18.  Proceedings  for  Aj^ointment. 

§  18  (1)   Nature  of  Proceedings. 

§  18  (2)  Parties. 

§  18  (3)   Petition  or  Bill. 
§  21.  Second  or  Additional  Appointment. 
§  23.  Bond. 
§  26.  Operation  and  Effect  of  Appointment. 

§  26  (1)   In  General. 

§  26  (2)  Collateral  Attack  in  General. 

§  26  (3)  Want  of  Jurisdiction. 

§  26  (4)  Errors  and  Irregularities. 
§  29.  Revocation  of  Letters. 
§  32.  Removal. 

§  32  (1)  Grounds  in  General. 

§  32  (3j^)  Grounds  for  Refusing  to  Remove. 

§  32  (6)   Persons  Entitled  to  Apply. 
§  34.  Administrators  De  Bonis  Non. 

§  34  (1)  In  General. 

§  34  (4)  Jurisdiction  and  Proceedings. 

§  34  (5)  Operation  and  Effect  of  Appointment. 
m.  Assets,  Appraisal,  and  Inventory. 
§  38.  Personal  Property  in  General. 
§  46.  Ownership  of  Property  at  Time  of  Death, 

§  47.  In  General. 

§  49y2.  Evidence  of  Ownership. 

IV.  Collection  and  Management  of  Estate. 
(A)  In  General. 

§  59.  Instructions  of  Court.  , 

§  60.  Discovery  and  Collection  of  Assets. 

§  64.  Compromise  or  Release  of  Claims. 

§  67,  Custody  and  Management  of  Estate. 
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§  70.  Continuance  of  Decedent's  Business. 

§  8p.  Interest  on  Funds  of  Estate. 

§  81.  Deposits. 

§  90.  Waste,  Conversion,  or  Embezzlement  of  Assets. 

§  93.  Administrators  De  Bonis  Non. 

§  93  (6)  Rights  and  Liabilities  as  to  Contracts  and  Transac- 
tions of  Predecessor. 

§  93  (7)  Power  of  Sale  under  Will. 
§  94.  Administrators  with  Will  Annexed. 

(B)  Real  Property  and  Interests  Therein, 
§  102.  Title  and  Authority  in  General. 
§  103.  Possession  and  Use. 

§  103  (1)   In  General. 

§  103  (2)  Actions  to  Recover  Possession. 
§  107.  Contracts  of  Decedent. 
§  108.  Sale. 
§  110.  Power  under  Will. 

§  110  (1)   In  General. 

§  110  (2)   Execution  of  Power  and  Confirmation  of  Sale. 
§  116.  Lease. 

(C)  Personal  Property. 

§  1 19.  Title  and  Authority  in  General. 

§  121J4.  Contracts  of  Decedent. 
V.  Allowances  to  Surviving  Wife,  HniM>aDd,  .or  Obildren. 
§   135.  Quarantine  or  Other  Occupation  or  L^se  of  Property. 
§  137.  Specific  Articles. 
§  138.  Amount  or  Value. 
§  139.  Persons  Entitled. 
§  140.  Property  Subject  to  Allowance. 
§  142,  Bar,  Waiver,  or  Relinquishment. 

§  144.  Antenuptial  or  Postnuptial  Agreement, 

§  145,  Testamentary  Provisions. 

§  146.  Relinquishment  after  Death  of  Decedent. 

§  151.  Allowance  by  Court. 
§  154.  Rights  of  Distributees  or  Heirs. 
VI.  Allowance  and  Payment  of  Claims. 

(A)  Liabilities  of  Estate. 

§  155.  Obligations  of  Decedent  in  General. 
§  156.  Services  Rendered  to  Decedent. 

§  157.  In  General. 

§  I6O54.  Funeral  Expenses. 
§  164.  Evidence. 

§  164  (1)   Presumptions  and  Burden  of  Proof. 

§  164  (2)  Admissibility. 

(B)  Presentation  and  Allowance. 

§  165.  Necessity  for  Presentation  in  General, 
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§  167.  Claims  Which  Must  Be  Presented. 
§  168.  Time  for  Presentation. 
§  170.  Statement  and  Verification  of  Claim. 
§  171.  Presentation  and  Filing. 

§  171   (1)  In  General. 

§  171   (2)   Persons  Who  May  Present  or  File  Claims. 

§  171   (3)  Sufficiency  of  Presentation  or  Filing. 
§  173.  Failure  to  Present. 
§  174,  Effect  in  General. 

Vm.  Sales  and  OonTeyaiices  under  Order  of  Oonrt. 

(B)  Application  and  Order. 

§  247.  Petition  or  Other  Application. 

§  247  (1)  Requirements  in  General. 

§  247  (6)  Averment  of  Indebtedness    and  Amount  or  Insuf- 
ficiency of  Personalty. 

§  247  (7)  Averments  of  Realty. 
§  249.  Objections  and  Exceptions. 
§  254.  Order  or  Decree. 
§  257.  Operation  and  Eflfect. 

(C)  Sales. 

§  267.  Persons  Who  May  Purchase. 
§  275.  Confmnation. 
§  282.  ColUteral  Attack. 

(D)  Conveyance. 

§  295.  Deed  to  Purchaser. 
IX.  Insolvent  Eatatei. 

§  301.  Administration  in  General. 

§  303.  Proceedings  on  Reporting  or  Declaring  Insolvency. 
§  303  (1)   In  General. 
§  303'  (2)  Hearing  and  Decree. 
§  304.  Effect  of  Insolvency  upon  Previous  Acts  and  Proceedings. 
§  307.  Sales  and  Conveyances  under  Order  of  Court. 
Z.  Actiou. 

§  312.  Actions  by  Creditors  and  Others  Interested  in  Estate. 
§  326.  Time  to  Sue.  and  Limitations. 

§  326  (1)  Actions  by  Executors  or  Administrator. 
§  326  (2)  Time  within  Which  Actions  against  Executors  or  Ad- 
ministrators Are  Prohibited. 
§  327j^.  Joinder  or  Intervention  in  Actions  by  Others 
§  330.  Pleading. 

•  §  331.  Declaration  or  Petition. 

§  332.  Plea  or  Answer  and  Affidavit  of  Defense. 

§  339.  Evidence. 
§  340.  Trial. 

§  340  (2)  Questions  for  Juiy; 
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■    §  340  (3)  Instructions. 
§  341.  Judgment. 

XI.  Aocoanting  s^nd  Settlement. 

(B)  Proceedings  for  Accounting. 
§  357.  Jurisdiction  of  Courts. 

§  360.  Special  Proceedings  to  Compel  Accounting. 

§  360  (2)   Parties. 

§  360  (4)  Notice  or  Citation. 
§  361.  Actions  for  Accounting,  and  Administration  Suits. 

(C)  Charges  and  Credits. 

§  361J^.  Charges  in  General. 
§  368,  Counsel  Fees  and  Costs. 

(D)  Compensation. 

§  374.  Amount  and  Computation  of  Compensation, 
t  §  374  (1)   In  General. 

§  374  (1,'-^)  Commissions. 
§  377.  Forfeiture  or  Deprivation  of  Compensation. 

(E)  Stating,  Settling,  evening,  and  Review. 
§  382.  Evidence. 

§  385.  Opening  or  Vacating. 

§  385  (2)  Jurisdiction. 

§  385  (4)  Grounds. 
§  386.  Review. 
§  38^.  Operation  and  Effect. 
§  389.  In  General. 

§  389  (5)   Powers  of  Court  after  Final  Accounting. 

§  389  (7)  Right  and  Liabilities  of  Legatees  and  Distributees. 
§  391.  Private  Accounting  and  Settlement. 
§  392.  Actions  to  Open  or  Set  Aside  Settlement. 

§  392  (1>^)  Grounds  of  Action. 

§  392  (l>^a)   Persons  Entitled  to  Sue. 

§  392  (3)  Pleading. 

§  392  (4)   Parties. 

§  392  (5)  Evidence. 
TSSn,  Liabilities  on  Administration  Bonds. 

§  403.  Settlement  and  Discharge  of  Principal. 

Cross  References. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS,  vol.  7,  p.  1,  and  ref- 
erences there  given. 

As  to  heir  at  law  maintaining  bill  to  remove  administration  from  probate  to  chan- 
cery court,  see  ante,  COURTS.  As  to  creditor  by  specialty  suing  personal  repre- 
sentative of  debtor,  see  ante.  DESCENT  AND  DISTRIBUTION.  As  to  right  of 
beneficiary  under  a  will  to  remove  administration  of  estate  to  chancery  court,  see 
ante,  EQUITY.  As  to  when  a  court  of  equity  will  take  jurisdiction  of  administra- 
tion out  of  probate  court,  see  ante,  EQUITY.  As  to  removal  to  chancery  court 
where  administrator  acts  as  such  in  three  states  and  as  guardian  of  decedent's  ehtl- 
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dren,  see  ante,  EQUITY.  As  to  bill  by  di6tra>«t«e» 
probate  to  chancery  court  to  preserve  solvency  of  es 
jurisdiction  of  chancery  court  in  settlefnenl  of  firm  transactions  at  suit  of  diitribu- 


remove  administration  froia 
,  see  ante,  EQUITY.   As  to 


tee  of  decedent,  see  ante,  EQUITY.  As 
by  laches,  see  post,  TRUSTS. 

I.  ADMINISTRATION  IN  GENERAL. 

S  1.  Scope  of  Administration. 
Involves   What.— Rucker   li.    Tennessee 

Coal,  etc.,  R.  Co.,  176  Ala.  456,  5B  So.  46S. 
See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS, §  1,  vol.  7.  p.  23. 

%  I.  Hecessitr  of  Adminiatration. 
§  S  (1)  In  General. 

Property  of  Defunct  Corporation  — 
Heira  of  Deceased  Member. — Where  de- 
•fendant  had  in  its  possession  proper'y 
'belonging  to  a  defunct  corporation,  and 
plaintiff's,  as  heirs  of  a  deceased  member, 
were  entitled  to  participate  in  the  di.s- 
tribution,  their  bill  for  distribution  is  not 
defective  in  failing  to  allege  administra- 
tion upon  the  estate  of  the  deceased 
menrber,  for,  if  there  were  no  debts  and 
the  heirs  were  of  age,  rone  is  necessary, 
and,  if  there  were  debts  and  adminiRtra- 
tion  was  necessary,  the  court  might  pro- 
vide for  it  in  its  decree.  Mobile  Temper- 
ance Hall  Ass'n  v.  Holmes.  189  Ala.  271, 
65  So.  1020. 
%  S  (4)  Estate  Free  from  Indebtedness. 

Redemption  from  Mortgage— Distribu- 
tion.— In  bill  seeking  redemption  from 
mortgage  foreclosure,  division  and 
tribution  among  heirs  should  be  granted 
where  prayed;  there  being  offer  to 
■  equity  and  no  debts  of  estate  other  than 
that  embraced  in  mortgage  tn  con 
versy.  in  view  of  Code  1907,  §  5741, 
to  adjustment  of  all  rights  and  equities 
of  parties  on  bill  for  redemption.  Hale 
V,    Kinaird    (Ala.),    76    So.    954. 

II.  APPOINTMENT,  QUALIFICA. 
TION,  AND  TENURE. 
§  7.  Juriadiction  of  Courts. 
§  8. In  General. 

Probate  Court.— Carr  v.  Illinois  Cent. 
B.  Co..  180  Ala.  159.  60  So.  377,  43  L.  R. 
A.,  N.  S.,  634.  See  the  title  EXECU- 
TORS AND  ADMINISTRATORS,  %  8, 
vol.  7,  p.  26. 


]  bill  by  adminiUrator  of  twatce  barred 

§  II.  Appointment  of  Exacntor. 
When  Letters  Granted.  —  Blacksher 
0.  V.  Northnp,  176  Ala.  190,  57  So.  T«. 
See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS, 8  12.  vol.  7.  p.  Xt. 
§  IS.  Right  to  Appointment  as  Adminis- 
trator. 
Father's  Right  to  Administer  Infsn^ 
Estate.- Under  Code  1907.  §  2486,  requir- 
ing damages  recoverable  for  wrongful 
death  to  be  distributed  according  to  the 
statute  of  distributions,  £  3754,  proj^iding 
that,  where  there  are  no  children  or  de- 
scendants and  but  one  surviving  parent, 
realty  descends  one-half  to  such  surviv- 
ing parent  ant)  one-half  to  the  brothers 
and  sisters  in  equal  parts,  and  §  S5»l, 
prescribing  the  order  in  which  adminis- 
tration must  be  granted  to  persons  will- 
mg  to  accept  and  fit  to  serve,  and  speci- 
fying next  in  order  after  the  husband  or 
widow  the  next  of  kin  entitled  to  shve 
in  the  distribution  of  the  estate,  where 
an  infant  left  surviving  a  father  and  miu- 
or  sisters,  the  father,  it  fit  to  serve,  was 
entitled  to  administer  the  estate,  consist- 
ing pi  a  right  of  action  for  wrongful 
death.     Nichols  v.  Smith.  188  Ala.  5B7.  85 

So.    30. 

§  16.   Qualifications  of  Administrator. 

Right  to  Appointment  as  Administrator 
— Disqualifications.— Under  Code  190T,  $ 
3520,  requiring  administration  to  be 
granted  to  the  persons  therein  specifieA 
if  fit  to  serve,  in  the  order  therein  pre- 
scrfbed.  and  g  250S.  providing  that  no 
person  is  a  fit  person  to  serve  as  execu- 
tor who  is  under  the  age  of  21.  or  h»s 
been  convicted  of  an  infamous  crime,  or 
who,  from  intemperance,  improvidence, 
or  want  of  understanding,  is  incompe- 
tent to  discharge  the  duties  of  the 
trust,  the  court  can  deny  the  applica- 
tion of  a  person  otherwise  entitled 
to  administration  only  for  one  of  liie 
causes  specified  in  §  2508;  and  hence 
administration  of  the  estate  of  an  infant 
I  decedent,  consisting  of  a  right  of  action 
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for  wrongful  death,  could  not  be  denied 
to  the  father,  though  he  had  no  peculiar 
fitness  for  the  office,  and  had  abandoned 
his  family  and  neglected  them  under  cir- 
cumstances that  should  have  stimulated 
his  care  for  them,  and  though  it  was  in- 
ferable that  his  desire  for  administration 
was  for  the  purpose  of  using  the  situation 
for  his  own  best  advantage.  Nichols  v. 
Smith,  186  Ala.  5ft7,  65  So.  30. 

Lack   of   Care,   Foresight,   or   Busineu 
Capacity.   —   The    "improvidence"   which 
^ill  defeat  a  right  to  act  as  executor 
der  Code  190T,  g  2SS0,  providing  that 
person  is   fit  to  serve  as  executor  « 
from    improvidence,    is    incompetent 
discharge  the  duties  of  the  trust,  means 
a    lack    of    care,    foresight,    or    business 
capacity   endangering    the    safety    of   the 
estate,    and    capacity    for    care    and    fore- 
sight need  not  be  evidenced  by  the  ac- 
cumulation   of  any    considerable    estate. 
Nichols  V.  Smith,  186  Ala.  587,  65  So.  30. 
g  17.  Remincutioii  of  Right  to  Adminis- 
ter. 
Waiver  by  Widow.— Under  Code  1MI7, 
IS   2520,   2522,  a   widow   waives   her  pref- 
erential   right    to    issuance    of   letters    of 
administration  by  not  applying  for  letters 
within    40  days    after  interstate's    death. 
Garrett  v.  Harrison  (Ala.),  77  So.  713. 
§  18.  Proceedings  for  Appointment. 
§  18  (1)  Nature  of  Proceedings. 

In   Rem  or  PerBonam.— White  v.  Hill, 
]7e  Ala.  430,    58  So.    444.    See    the    title 
EXECUTORS      AND      ADMINISTRA- 
TORS, §  18   (1),  vol.  7,  p.  30. 
§  IS  (»)  Parties. 

Bill  for  Appointment  and  Revocation. 
—White  V.  Hill,  176  Ala.  480,  58  So.  444. 
See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS, S  18  (2),  vol.  7,  p.  30. 
Qualifications — Persons  Entitled  to  Ob- 
ject.^An  administratrix,  whose  appoint- 
ment was  revoked  because  she  was  not 
the  lawful  wife  of  intestate,  can  not 
question  the  quahfications  of  the  peti- 
tioner for  appointment  as  administratrix, 
since,  if  she  is  not  the  widow,  she  has  no 
interest  in  the  estate  or  in  the  qualifica- 
tions of  the  petitioner  for  letters  of  ad- 
ministration. Fields  V.  Woods,  191  Ala. 
B3,  67  So.  1018. 
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§  IB  (3)  Petition  or  BUI. 

Name  of  Decedent — Validity  of  Admin- 
istrator's Letter«_Milbra  v.  Sloss-Shef- 
lield  Steel,  etc.,  Co.,  182  Ala.  62Z,  «S  So. 
176.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS.  §  18  (3),  vol.  7, 
p.  30. 

S  SI.  Second  or  Additional  Appointment. 

Two  AdministrationB  on  Same   Estate. 

— Carr  v.   Illinois  Cent.  R.  Co.,  180  Ala. 

159,    60   So.   377,    43    L..    R.    A.,    N,    S.,    634. 

See   the   title    EXECUTORS   AND   AD- 
MINISTRATORS, §   31,   vol.  7,  p.   33. 

Necessity  of  Removal  of  Previoua  Ap- 
pointee.—Milbra  V.  Sloss-Sheffield  Steel, 
etc.,  Co.,  183  Ala,  632,  63  So.  176.  See 
the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS, §  31,  vol.  7,  p.  33. 
§  as.  Bond. 

TestamenUry  Executor  without  Bond 
—Effect  on  Court^-Where  a  will  ap- 
points an  executor  without  tond,  the  pro- 
vision as  to  bond  is  not  hinding  on  the 
court  administering  the  estate.  Cunning- 
hame  v.  Herring,  195  Ala.  469,  70  So.  148. 
§  M.   Operation   and  Effect  of   Ap{>oint- 

§  M  (1)  In  GeneraL 

Review — Presumptions.  —  The  question 
of  fitness  for  letters  of  administration 
within  Code  1907,  §  2530,  providing  that 
administration  must  be  granted  to  some 
one  of  the  persons  therein  specified,  if 
fit  to  serve,  is  one  of  fact,  and  all  rea- 
sonable presumptions  will  be  indulged  in 
favor  of  the  finding  of  the  probate  judge. 
Nichols  V.  Smith,  186  Ala.  587,  65  So.  30. 
§  88  (8)  ColUteral  Attack  in  Qeneral. 

ConclusIveneBB   as   to    Relationship.   — 

'hite  V.   Hill,   17«  Ala.  480,  58  So.  444. 

;e  the  title  EXECUTORS  AND  AD- 
MINISTRATORS, §  ae  (2),  vol.  7,  p.  36. 

In  Action  by  Admin iatraoor. — The  ap- 
pointment of  an  administrator  by  a  court 
of  probate  can  not  be  collaterally  at- 
tacked in  the  administrator's  action  in 
representative  capacity.  Enzor  v. 
Rushton,  13  Ala.  App.  550,  69  So.  809. 
§  88  (S)  Want  of  Jurisdiction. 

Appointment  Voidable  for  Fraud— Ef- 
fect  on   SuiL— Carr  v.    Illinois    Cent.    R. 
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Co.,  "180  Ala.  159.  80  So.  277,  43  L.  R.  A., 
N.  S..  634.  See  the  title  EXECUTORS 
AN'D  ADMINISTRATORS,  S  S6  (3), 
vol.  7,  p.  37. 

ConitnictioD  and  Effect  of  Second  Ap- 
pointment— Collkteral  Attack. — Milbra  v. 
SloBS-Sheflield  Steel,  etc.,  Co.,  182  Ala. 
«»a,  «8  So.  176.  Sec  the  title  EXECU- 
TORS AND  ADMINISTRATORS,  %  26 
(3),  vol.  7,  p.  37. 
I  M  (4)    Erreri  ud  ImgoUrities. 

Prenuturity  of  Ihuc — Right  to  Object. 
—A  widow  who  has  waived  her  prefer- 
ential right  to  letters  of  administration 
by  not  seasona'bly  applying  therefor  can 
not  complain  of  mere  prematurity  of  ii- 
suance  thereof  to  another.  Garrett  v. 
Harrison  (AU.),  77  So.  712. 
I  tt.  Rerocation  of  Letters. 

Previously  Harried  to  Another  —  No 
Evidence  of  Divorce. — Where  it  is  shown 
that  one  claiming  to  be  the  widow  of  in- 
testate had  been  previously  married  to 
another,  who  was  still  living,  and  there 
was  no  evidence  that  she  had  been  di- 
vorced, her  appointment  will  be  revoked. 
Fields  *.  Woods,  191  Ala.  93,  «7  So.  1016. 

Petition  for— Joinder  in  Petition  for 
Appointment. — One  petitioning  for  the 
revocation  of  letters  of  administration  on 
the  ground  that  the  administratrix  was 
not  entitled  thereto  can  join  in  the  same 
petition  a  prayer  for  her  own  appoint- 
ment. Fields  V.  Woods,  191  AU.  93,  67 
So,  1016. 

§  SS.  RemovaL 

%  U  (1)  Qronndi  in  General. 

A[^>ointment  of  Succesior  —  Propriety 
of  Action. — Propriety  of  order  removing 
administratrix  and  appointing  her  suc- 
cessor held  dependent  on  facts  existing 
and  presented  to  chancellor  when  it  was 
made,  and  not  on  facts  existing  and  pre- 
senting on  apphcation  to  set  it  aside. 
Ashurst  V.  Union  Sank,  etc.,  Co.  (Ala.), 
76  So.  917. 

S  M  <S^)  Grounds  for  Refusing  to  Re- 
Petition    for    Removal— Ratification    of 
Acta. — Allegations,    in    petition     for    re- 
moval of  administrator,  of  premature  and 


fraudulent  settlement  of  claim  for  death 
if  intesUte,  held  not  to  avail  petitioner; 
petition  ratifying  settlement  by  daimiag 
amount  and  asking  that  administrator 
be  compelled  to  pay  it  into  court.  Gar- 
rett V.  Harrison  (Ala.).  77  So.  718. 
$  n  (0)  Pcrsoos  Entitled  to  Apply. 

Any  one  interested  or  who  himself  ii 
entitled  to  administer,  or  the  conrt  ei 
mero  motu  or  at  the  suKgestion  oE  an 
amicus  curiae,  nuy  make  application  for 
removal  of  a  personal  representative. 
Ashurst  V.  Union  Bank,  etc.,  Co.  (Ala), 
76  So.  917. 

§  84.  Administrators  De  Bonis  Nan. 
9  S4  <1)  In  General. 

Removing  Administratrix  and  Appoint- 
ing SacceMor — pToprUtj  of  Order.  " 
Propriety  of  orders  removing  adminii- 
tratrix  and  appointing  successor  held  de- 
pendent on  facts  existing  and  presented 
to  chancellor  when  they  were  made,  and 
not  on  facts  existing  and  presented  on 
application  to  set  them  aside.  Ashurt  v. 
Union  Bank,  etc.,  Co.  (Ala.),  76  So.  SIT. 
§  34  (4)  Jurisdiction  and  Proceedings. 

Appointmeot  on  Petition  of  Attomeyi 
—Review.— That  successor  of  removed 
administratrix  was  appointed  on  petition 
of  party's  attorneys  held  not  to  render 
the  appointment  void  or  so  improvident 
as  to  authorize  reversal  of  order  refusing 
to  annul  the  appointment.  Ashurst  v. 
Union  Hank,  etc.,  Co.  (Ala.),  78  So.  «7. 
9  34  <5)  Operation  and  Effect  of  Appoint- 
ment 

Collateral  AtUck— Presumption  of  Ju- 
risdiction^— Under  Gen.  Acts  1911,  p.  574, 
conferring  very  general  powers  on  chan- 
cery courts  in  the  administration  of  es- 
tates, it  will  not  be  presumed  on  collat- 
eral attack  that  the  court  appointing  an 
administrator  de  bonis  non  did  not  have 
the  proper  jurisdiction,  but  everything 
necessary  to  give  validity  to  the  appoint- 
ment which  the  record  does  not  contra- 
dict will  be  presumed.  Ashurst  v.  Union 
Bank,  etc.,  Co.  (Ala.),  76  So.  917. 

Presumption  of  Vacancy.  —  The  ap- 
pointment of  an  administrator  de  bonis 
non  is  of  itself  prima  facie  evidence  that 
there   was  a  vacancy  in  the   administra- 
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tion,  and  this  will  be  conclusively  pre- 
sumed until  clearly  and  explicitly  dis- 
proved. Ashurst  V.  Union  Bank,  etc., 
Co.    (Ala.),   76    So.   917. 

in.  ASSETS,    APPRAISAL.  AND    IN- 
VENTORY. 

§  sa.  Personal  Property  in  General. 

Honey  Held  by  Agent  for  Use  of  De- 
ceaaed. — Where  the  widow  of  a  testator, 
having  a  life  estate  in  his  homestead,  sold 
the  personal  property  belonging  thereto 
and  delivered  the  proceeds  to  her  con- 
fidential agent  to  hold  tor  the  estate  of 
her  deceased  son,  and  the  agent  also 
retained,  at  her  instructions,  rents  not 
used  by  her  for  living  expenses,  on  her 
death  the  agent  was  liable  to  account  to 
executrix  of  the  estate  of  the  deceased 
son  (or  such  money.  Rasch  v.  Peters 
(Ala.).  78  So.  913. 
§  M.  Ownerahip  of  Property  at  Time  of 

Death. 
§  47. In  General. 

Jewelry  Which  Wife  Permitted  Hus- 
band to  Wear. — Chamboredon  v.  Fayet, 
176  Ala.  211,  87  So.  843.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, 8  47.  vol.  7.  p.  83. 
§  4&H-  Evidence  of   Ownership. 

Honey  in  Posaession  of  Decedent  — 
Evidence. — Wljere,  upon  son's  death,  the 
father  took  possession  of  money  found  in 
his  possession  and  disposed  of  it  to  cer- 
tain persons,  it  was  error,  in  action  by 
administratrix  to  recover  it,  to  refuse  to 
allow  the  father  to  show  that  the  money 
actually  belonged  to  such  person.  Sewell 
i>.  Sewell  (Ala.).  74  So.  343. 

Decedent's  Possession  of  Personal 
Property — Presumption. — Personal  prop- 
erty found  in  decedent's  possession  or 
under  his  control  at  time  of  death  is  pre- 
sumed to  belong  to  him,  but  this  pre- 
sumption is  rebuttable.  Sewell  v.  Sewell 
(Ala.),  74  So.  343. 

IV.    COLLECTION    AND     UANAQE- 
KENT   OP    ESTATE. 

(A)    IN'   GENERAL. 
§  S9.  Instructions  of  Court. 
Judgments    against     Administrator     in 
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Another  State. — Executor,  having  bona 
lide  doubt  as  to  intent  and  meaning  of 
will  and  as  to  binding  effect  of  judg- 
ments  secured  against  administrator  in 
another  state,  properly  asked  direction 
of  than  eery  court  in  administration. 
Reed  v.   Bloodworth    (Ala.),   76   So.  37fl. 

§  m.  DiacoTcry  and  Collection  of  Assets. 

§   64.  Coroprotaise    or    Release    of 

Claims.  ■ 

Authority  in  General^Carr  v.  Illinois 
Cent.  R.  Co.,  180  Ala.  159,  60  So.  277,  43 
L.  R.  A.,  N.  S.,  634.  See  the  title  EX- 
ECUTORS AND  ADMINISTRATORS, 
§  64,  vol.  7,  p.  60. 

§   67.   Custody   and   Hanagement   of   Es- 
tate. 

g   70.  Continuance     of     Decedent's 

Business. 

Proviaions  of  Will — Power  to  Cofttinue 
Testators'  Business. — Discretionary  pow- 
ers vested  in  executor  under  will  to  sell 
and  exchange  property  held  not  to  con- 
fer authority  to  continue  general  mercan- 
tile business  as  testator  had  done.  Pearce 
:■.  Pearce  (Ala.),  74  So.  952. 

Same — Carrying  on  Business  ^  Power 
of  Executor. — A  trust  does  not  rass  to 
executor  so  as  to  enable  him  to  >:arry  on 
business,  unless  he  has  express  authority 
under  will,  or  is  so  empowered  to  act  by 
court  of  chancery,  Pearce  v.  Pearce 
(Ala.),  74  So.  952. 
§  80.  Interest  on  Funds  of  Estate. 

HingUng  and  Using  Funds  for  In- 
dividual Benefit.— Where  executor  de- 
posited estate  funds  in  his  private  ac- 
count, there  was  such  conversion  thereof 
as  X^  charge  him  with  interest  on  the 
fundE  so  converted.  Collins  v,  Clements 
(Ala.),  75  So,  16S. 
§  81.  DeposiU. 

Where  Deposit  Hade  in  Administra- 
tor's Own  Name.— Chancellor  v.  Chan- 
cellor, 177  Ala.  44,  SS  So.  433.  See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, §  81,  vol.  7,  p.  70. 

Deposit  of  Trust  Funds — Liability  for 
Loss. — Chancellor  ^.  Chancellor,  177  Ala. 
44,  58  So.  423.  See  the  title  EXECUTORS 
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AND  ADMINISTRATORS,  9  81.  vol. 
7,  p.  70. 

I  M.  WaBH,  Convernon,  or  Embeiile* 
m«nt  of  Aasets, 
Effect  of  Life  Temnt's  Innnictioiu^ 
Merc  fact  that  life  tenant  told  executor 
not  to  invest  funds  gave  him  no  right  to 
convert  them  lo  his  own  use,  though  he 
was  not  then  liable  for  failure  to  loan 
(hem.  'Collins  v.  Clements  (Ala.),  75  So. 
16S. 

i  n.  Adminittniton  De  Bonia  Hon. 

}  93  (•)  Rifhti  and  LUbilitiea  aa  to  Con- 
tracta  and  Tranaactiona  of  Prede- 
ceaaor. 

Executory  AcreemenL—Carr  v.  Illinoia 
Cent.  R.  Co.,  160  Ala.  I5»,  60  So.  277,  43 
L.  R.  A..  N.  S.,  634.  See  the  title  EX- 
ECUTORS AND  ADMINISTRATORS, 
S  93  (S),  vol.  7,  p.  85. 
f  »S  (7)  Power  of  Sale  Under  WIU. 

Who  Hay  Exercise.— An  administrator 
de  bonis  non  with  vtrill  annexed  can  not 
exercise  an  executor's  discretionary 
power  of  sale,  under  Code,  S  3437, 
thorizing  the  surviving  executor  to 
under  power  and  extending 
powers  to  administrators  with  wills  an 
nexed.    Snow  v.  Bray  (Ala.),  73  So.  548. 

§  M.  Adminiatrators  with  Will  Annexed. 
Testamentary  Truat— Deceased  Execu< 
tor— On  Whom  Trust  Devolved.— A  will 
directing  executor  named  to  pay  sufficient 
amount  each  year  to  wife  and  children 
for  maintenance,  and  authorizing  him  to 
keep  estate  intact  for  20  years  if  he  seei 
fit,  reposed  in  executor  a  personal  trust, 
and  on  his  death  without  carrying  it  out, 
the  duty  devolved  upon  administrator  with 
will  annexed,  and  not  upon  executor's  ad- 
ministrator. Ralls  V.  Johnson  (Ala.),  76 
So.  926. 

(B)  REAL  PROPERTY  AND  INTER- 
ESTS THEREIN. 

%  IIM.  Title  and  Authority  in  OeneraL 

Power  to  Rent  or  Sell.— Randolph  v. 
Vaile,  180  Ala.  82.  60  So.  159.  See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, S  loa  (l)rvol.  7,  p.  88. 


§  103.  PMseaaion  and  Uae. 
S  108  (1)  In  Genend. 

Right  to  Maintain  Ejectment— Th«re 
can  be  no  recovery  in  ejectment  by  one 
styling  himself  administrator,  which  fact 
was  denied  by  defendants,  where  he  did 
not  then  hold  that  position.  Randolph 
V.  Hubbert,  190  Ala.  610,  67  So.  416. 

9  lOS  (a)  Actions  to  Recover  Pottcsticn. 
Ejectment— Peraons  Entitled  to  Actton. 
— Rucker  v.  Tennessee  C&al,  etc.,  R.  Co., 
176  Ala.  456,  58  So.  46S.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, S  103  (2).  vol.  7,  p.  87. 

§  107.  Contracts  of  Decedeat. 

Claima  against  Estate  —  Pnrchaac 
Honey. — Purchase  money  due  from  a  de- 
ceased ^iurchaser  on  a  valid  contract  of 
sale  is  such  a  debt  of  the  decedent  as 
his  representative  may  rightfully  pay. 
Jones  V.  Hert,  192  Ala.  ill.  68  So.  «9. 
S  106.  Sale. 

g  110 Power  Under  WOL 

§  110  (1)  In  General. 
Subaequent  Birth   of  laane— Effect  — 

Code  1907.  S  8160,  provides  that  whenever 
a  testator  has  a  child  born  after  the  mak- 
ing of  his  will,  either  in  his  lifetime  or 
after  his  death,  and  no  provision  is  made 
in  the  will  tor  such  contingency,  the  birth 
operates  as  a  revocation  of  the  will  so 
far  as  to  allow  the  child  to  Uke  the  same 
share  of  testator's  estate  as  if  he  had 
died  intestate.  Held,  that  where  testator 
bequeathed  all  his  property  to  his  wife 
and  gave  her  unqualified  power  to  sell 
any  and  all  of  the  property  as  she  might 
deem  best,  the  subsequent  brith  of  issue 
unprovided  tor  did  not  revoke  the  wid- 
ow's power  to  sell  as  executrix,  bat 
merely  imposed  on  her  the  duty  to  ac- 
count to  the  afterborn  children  for  their 
terest  in  the  proceeds  of  the  property 
lid.  Woodliff  z.  Dunlap,  187  Ala.  2SS, 
65   So.   936. 

§  110  (3)  Execution  of  Power  and  Con- 
fimation  of  Sale. 
A  void  aale  by  an  adminiatrator  under 
order  of  court  can  not  be  supported  as 

exercise  of  a  power  of  sale  under  a 
will.    Snow  V.  Bray  (Ala.),  73.  So.  548. 
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S  lie.  Leaie. 

Right  to  Rent^-Nothing  appearing  to 
contrary,  executors  have  statutory  power 
to  rent  real  estate  of  deceaBcd  subject  to 
supervision  of  probate  court.  Shotts  v. 
Cooper  (Ala,).  74  So.  3S3.  ■ 

(C)    PERSONAL   PROPERTY. 

§  119^  Title  and  Authority  in    Geoeral. 

Relation  of  Adminiatrator  to  Distri- 
bulee.— Randolph  v.  Vails.  180  Ala.  62,  60 
So.  159.  See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  |  119,  vol. 
7,  p.  99. 
§  lU;^.  Contrmcts  of  Decedent. 

Chose  in  Action'— Agreement  of  Heiia. 
— Executory  agreement  for  the  sale  and 
transfer  of  stock  to  plaintiffs  decedent 
held,  to  he  a  chose  in  action  which  passed 
to  the  administrator,  so  that  an  agree- 
ment by  his  heirs  to  accept  a  certain  div- 
idend or  part  of  the  net  earnings,  and 
waiving  the  right  to  the  stock,  was  not 
binding  on  the  administrator.  Hamil  v. 
Flowers,- 184  Ala.  301,  63  So.  994. 

V.   ALLOWANCE   TO    SURVIVING 
WIFE,  HUSBAND,  OR  CHIL- 
DREN. 
§   lU.    Quarantine   or   Other   Occupation 
or  Use  of  Propert]r. 

Enforcement  of  Right— Title  Acquired 
by  Adverse  Poaaesaioa. — If  one  acquired 
title  to  land  by  adverse  possession,  his 
widow,  as  such,  can  maintain  ejectment 
for  it.  provided  it  is  so  related  to  the 
place  of  his  last  residence  as  to  make  it 
the  si^ject  of  the  widow's  quarantine 
right.  Bowles  v.  Lowery,  181  Ala.  iSU3, 
62  So.  107. 
§  137.  Specific  Artidea. 

Watch  and  Chain.  —  Chamboredon  v. 
Fayet.  176  Ala.  211,  37  So.  849.  See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS. §  137.  vol.  7,  p.  109. 

Iron  Safe  and  Electric  Battery. — Cham- 
boredon V.  Fayet,  176  Ala.  211,  57  So. 
84S.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,  §  137,  vol.  7,  p. 
109. 
§  1S8.  Amount  or  Value. 

Right  of  Widow  —  Action.  —  Under 


Code  1907,  §■  4200,  exempting  to  the 
widow  personal  property  to  the  value 
of  $1,000.  she  may  maintain  an  action  to 
recover  the  exempt  property  or  money 
due  .the  decedent,  provided  it  does  not 
exceed  $1,000.  Lasseter  v.  Deas,  9  Ala. 
App.  584.  63  So.  735. 

Suit  by  Wndow — Set-Off.— In  an  action 
by  a  widow  against  one  liable  to  her  hus- 
band to  satisfy  her  allowance  of  $1,000, 
given  by  Code  1907,  §  4200,  any  set-oft 
due  the  defendant  may  be  urged  to  re- 
duce the  recovery.  Lasseter  *.  Deas.  9 
Ala.  App.  564,  83  So.  735. 

Revival  of  Suit— Counterclaim. — Where 
plaintiff's  intestate,  who  instituted  an  ac- 
tion of  trover,  died  pending  an  appeal  by 
defendant,  and  the  action  was  revived  in 
the  name  of  plaintifl  as  administratrix, 
plaintifl  became  his  representative,  and 
occupied  the  same  position  as  if  she  had 
originally  begun  the  action,  and  amended 
pleadings  filed  -by  her  related  back  to 
the  commencement  of  the  suit;  hence, 
even  though  plaintitT  was  intestate's 
wife,  she  can  not,  defendant  having  set 
up  as  counterclaim  his  right  to  recover 
mortgaged  property  upon  which  the  orig- 
inal plaintiff  had  waived  his  exemption, 
set  up  her  right  to  the  property  as  widow 
under  Code  1907,  §  4200.  Lasseter  v. 
Deas,  9  Ala.  App.  564,  63  So,  735. 
§  ISB.  Persons  Entitled, 

Exempt  Property — Righta  of  Widow 
and  MinorB.^Where  a  husband  dies  leav-  . 
ing  a  widow  and  minor  children  and  only 
exempt  property,  the  children,  so  long  as 
the  widow  lives,  have  no  right  to  the  pos- 
session or  disposition  thereof  unless  and 
until  they  mature  and  leave  the  family, 
when  they  become  entitled  to  their  pro- 
position of  what  remains,  as  provided  toy 
Code  1907.  ^  4200,  420S,  providing  that 
exempt  personal  property  of  a  deceased 
person  shall  be  delivered  to  the  widow, 
etc.  Kelley  v.  Kelley,  9  Ala.  App.  306, 
63   So.   740. 

Same — Right  to  Sue — Partiea.  —  Code 
1907,  §  420B,  provides  that  personal  prop- 
erty of  a  decedent  exempted  by  the  article 
shall  be  delivered  to  the  widow,  if  there 
be  one,  for  the  maintenance  of  herself 
and  minor  children,  or,  if  there  be  no 
widow,  then  to  the  guardian  of  the  mi- 
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nor  children  for  their  maintenance.  Sec- 
tion 4203  declares  that  suits  respecting 
such  exempt  property  may  be  malntkined 
or  defended  by  the  widow  or,  if  there  be 
no  widow,  by  the  minor  child  or  children. 
Held,  that  where  a  husband  died  leaving 
a  widow  and  minor  children  and  property 
of  less  value  than  $1,000,  all  of  which  was 
exempt,  the  widow  was  bound  to  sue 
alone  on  a  note,  ibeing  a  portion  of  such 
property,  and  was  not  entitled  to  join 
the  heirs  or  minor  children  as  plaintiffs. 
Kelley  v.  Kelley,  9  Ala.  App.  306,  63  So. 
740. 

Minor  Not  Living  with  Widow.— Un- 
der Code  1907,  §§  419S,  4200,  exempting 
personal  property  to  the  widow  and 
minor  chtldren  of  a  decedent,  a  minor 
child  not  living  with  the  widow  is  en- 
titled to  its  share,  since  such  right  is 
given,  not  as  an  incident  to  the  family 
relation,  but  because  of  minority.  Ford 
V.  Strang  (Ala.),  78  So.  OlS. 
;  IM.  Property  Subject  to  Allowance. 

Personalty.  —  Chamboredon  v.  Fayet, 
179  Ala.  311,  57  So.  645.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, §  140,  vol.  7.  p.  110. 

Prior    Chattel    Uortgage.  —    S 
Scott,  1H2  Ala.  9T,  62  So.  38.    See  the  title 
EXECUTORS      AND     ADMINISTRA 
TORS,  g  140.  vol.  7,  p.  110. 

Growing  Crops.— Snead  v.  Scott.  182 
Ala,  97,  62  So.  36.  See  the  title  EXECU- 
TORS    AND     ADMINISTRATORS,     g 

140,  vol.  7,  p.  110. 

§    14>.    Bar,   Waiver,   or   Relinquishment. 

§   lU,  Antenuptial     or     Postniq>ti«l 

Agreement. 
Efitect  on  Widow's  Exemptions.  — 
Richter  v.  Richter,  180  Ala;  318.  60  So. 
880.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,  §  144,  vol.  7,  p. 
112. 

§   i«.  Testamentary  Provisions. 

Bequests  to  Widow.  —  Richter  *. 
Richter,  180  Ala.  318,  60  So.  880.  See 
the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS, §   145,  vol.  7.  p.   112. 

Exemptions  of  Persoiulty^Effect  of 
Testamentary  Disposition.  —  Richter  v. 
Richter,  180  Ala.  218,  60  So.  880.     See  the 


title  EXECUTORS  AND  ADMINIS- 
TRATORS, g  144.  vol.  7,  p.  112. 

§    **«.  Relinquishment  after  DcaA 

of  Decedent. 

Consideration. — Chamboredon  v.  Fsyet, 
176  Ala.  311,  57  So.  845.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, g  146.  vol.  7,  p.  112. 

Acceleration  of  Payment  as  Conadeia- 
tiotu — Richter  v.  Richter,  180  Ala.  818,  60 
So.  880.  See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  g  146,  voL 
7,  p.  112. 

Temporary  Absence  from  State.  — 
Richter  v.  Richter,  180  Ala.  218,  60  So, 
880.  See  the  title  EXECUTORS  .\ND 
ADMINISTRATORS,    §    146,    vol.  7,  p. 

112. 

Burden  of  Proof.- Richter  v.  Richter, 
180  Ala,  218,  60  So.  880.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, g  146,  vol.  7,  p.  112. 

Sufficiency  of  Evidence.  —  Richter  r. 
Richter,  180  Ala,  218,  60  So.  880.  See  the 
EXECUTORS  AND  ADMINIS- 
TRATORS, g  146,  vol.  7,  p.  112. 

§  ISl.  Allowance  by  Court 

Where  Decedfcnt  Leaves  Less  than 
•1,000  Personalty.— Snead  i:  Scott,  18! 
Ala.  97,  62  So,  36.  See  the  title  EXECU- 
TORS AND  ADMINISTRATORS,  g 
ISl,  vol.  7,  p.  114, 

g  IM.  Rights  of  Distributees  or  Hein. 

Allowance  to  Widow  and  ChUdren  — 
Severance  of  Possession.— Snead  ;-.  Scott, 
182  Ala,  97,  62  So.  36.  See  the  title  EX- 
ECUTORS AND  ADMINISTRATORS, 
§   154,  vol.   7,   p.   ai7. 


VI.    ALLOWANCE    AND    PAYMENT 
OF  CLAIMS. 

(A)  LIABILITIES  OF  ESTATE. 
§   ISB.   Obligations  of  Decedent  in  Gen- 
Performance  —  Death  of  Principal.  — 
Where  broker,  having  agreed  to  procure 
loan  for  commission,  procured  one  who 
ready,  able,  and  willing  to  mak;  the 
,    and    so    notified    his    customor,    the 
that    the    customer  died    before   the 
:e   reached   him    did   not   release  hit 
e  from  the  payment  of  the  compen- 
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Mtioii  in  the  absence  of  provision  in  the 
contract  to  that  effect.     Allen  v.  Strad- 
ford  (Ala.),  78  So.  955. 
§  IH.  Services  Rendered  to  Decedent 
§  1S7. In  Oeneria. 

Expenses  of  Last  Sickness. — In  view  of 
Code  1907,  g§  gS97,  3S98,  providing  that 
expenses  of  last  sickness  are  preferred 
claims  against  an  estate,  but  that  no  pref' 
erence  will  be  given  among  debts  of 
^ame  class,  if  amount  found  in  decedent's 
possession  and  paid  by  father  for  physi- 
cians was  reasonable,  and  other  preferred 
claims  would  not  be  prejudiced,  the  father 
Is  entitled  to  such  deduction.  Sewell  v. 
Sewell  (Ala.),  74  So.  343. 
§  160^.  Funeral  Expenses. 

Uoney  in  Decedent's  Possession  Ap- 
plied to  Funeral  Expenses. — In  action  by 
administrator  to  recover  money  found  in 
decedent's  possession  and  taken  by  his 
father,  it  was  proper  to  permit  the 
father  to  show  that  part  of  the  money 
was  used  in  paying  funeral  expenses. 
Sewell  V.  Sewell  (Ala.),  74  So.  343. 
§  164.  Evidence. 

§  164  (1)   Presumptions    and    Burden    of 
Proof. 

Brokers — Right  to  Compensation.  — 
Where  broker  alleged  that  a  customer, 
since  deceased,  agreed  to  pay  commis- 
sion for  securing  loan  if  the  broker,  after 
giving  notice  of  acceptance  of  the  loan 
and  receiving  from  the  customer  an  ab- 
stract, should  make  the  loan  within  a 
reasonable  time  thereafter,  notice  to  de- 
ceased of  acceptance  of  the  loan  should 
be  presumed  from  the  fact  that  deceased 
furnished  the  abstract.  Allen  v.  Strad- 
ford  (Ala.),  78  So.  955. 

Presentation  of  Claim.— rPlaint iff  suing 
an  executrix,  by  joining  issue  on  the  plea 
of  statute  of  nonclaim,  assumes  the 
burden  of  proof  of  presentation  of  claim 
in  the  time  anTI  manner  required  by  Code 
1907,  51  3590,  2593.  Brannan  v.  Sherry, 
195  Ala.  272,  71  So,  106. 

Failure  to  Present  Claim  within  IS 
Uonths. — In  a  suit  on  a  claim  due  from  a 
decedent,  the  plaintiff  has  the  burden  of 
proving  presentation  to  avoid  the  bar 
arising  out  of  failure  to  present  the  claim 


within    12   months    after    accrual    or    the 
grant  of  letters  of  administration.     Wei- 
ler  &  Sons  v.  Rensford,  185  Ala.  333,  M 
So.   366. 
§  164  (8)  Admissibility. 

Account  for  Hurting. — In  action  against 
executor  on  account  for  nursing,  testi- 
mony whether  witness  ever  saw  property 
formerly  belonging  to  deceased  in  plain- 
tifTs  possession  was  properly  excluded  as 
immaterial.  Nance  v.  Countess  (Ala. 
App.),  79  So.  484. 

(B)    PRESENTATION  AND  ALLOW- 
ANCE, 
g  169.  Necessity  for  Presentation  in  Oen- 
eraL 

Knowledge,  of  Executrix  of  Existence 
of  Debt — Bar. — Actual  formal  presenta- 
tion of  a  claim  against  a  decedent's  es- 
tate, and  by  one  having  right  to  make 
it,  is  necessary  to  prevent  the  bar  of  the 
statute  of  nonclaim;  and  mere  knowledge 
by  executrix  of  its  existence  is  not 
enoi^h.  'Brannon  v.  Sherry,  195  Ala.  272, 
71  So.  106. 
§  167.  Claims  Which  Must  Be  Presented. 

Preservation  of  Specific  Lien— Charge 
on  General  Estate. — To  preserve  a  spe- 
cific lien  upon  intestate's  property,  it  is 
not  necessary  to  file  with  the  personal 
representative  a  claim  for  the  debt  which 
supfiorts  the  lien,  but  to  preserve  the 
debt  as  a  charge  upon  the  intestate's 
general  estate,  such  a  filing  is  neces- 
sary. Traweek  v.  Hagler  (Ala,),  75  So. 
1-52. 

Judgment  in  Sister  State — Time  for 
PresentatioiL  —  Although  claimants  had 
secured  judgment  a'gatnst  administra- 
tor in  another  state,  claims  were  barred, 
they  were  not  presented  in  proceedings 
by  the  executor  in  a  probate  court  in 
Alabama  within  12  months,  as  required 
by  Code  1907,  g  2590.  Reed  v. ,  Blood- 
worth  (Ala.),  7S  So.  376. 
§  IS8.  Time  for  PresenUtion. 

Claim  of  Third  Person  for  Funeral 
Expenses  of  Decedent. — Roche  Under- 
taking Co.  IK  De  Bardeleben,  7  Ala.  App. 
232.  60  So.  1000.  See  the  title  EXECU- 
TORS AND  ADMINISTRATORS,  % 
169  (1),  vol.  7,  p.  122. 
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CUim  Not  Doe — Richt  to  Prove.  — 
Under  the  express  provisions  of  Code 
1907,  §  2901,  a  claim  against  an  estate  for 
the  price  of  land  contracted  for  by  de- 
cedent may  be  proved,  though  not  due 
when  the  petition  is  filed,  where  it  will 
become  absolutely  due  at  some  future 
time,  Jones  v.  Hert,  192  Ala.  Ill,  ftS  So. 
S59. 

§   170.   Statement     and     Veriiiaitioii     of 
Claim. 

Vcrifiution^Neceuity.  —  While  under 
Code  1907,  g  2593.  providing  that  presen- 
tation of  a  claim  against  decedent's  es- 
tate may  be  made  to  the  executor,  or  by 
filing  the  claim  or  a  statement  thereof 
in  the  probate  court,  and  that  every 
such  claim  so  presented  to  the  executor 
"and"  tiled  in  the  probate  court  must 
be  verified,  presentation  of  a  claim 
against  a  decedent's  estate  need  not  be 
to  executor  personally  and  by  filing  in 
probate  court,  claim  must  in  either  case 
be  verified.  Brannan  v.  Sherry,  195  Ala. 
272,  71  So,  106. 

Same  —  Decedent's  Own  Note  Pre- 
sented.—Under  Code  1907.  §  2593,  relat- 
ing to  ■  presentation  of  claims,  declares 
that  every  claim  presented  must  be  veri- 
fied by  the  oath  of  claimant  or  some 
other  person  having  knowledge  of  cor- 
rectness of  such  claim,  and  in  view  of  § 
SSW,  held,  that  on  presentation  of  a  claim 
to  personal  representative  it  must  be  ver- 
ified, though  the  original  instrument  of 
indebtedness,  the  decedent's  own  note, 
v/as  presented.  Kennedy  v.  Lyle  <Ala.), 
76  So.  962, 

9  171.  Presentation  and  Filii^. 
§  171  (1)  In  General. 

Filing  Petition  of  Intervention.  —  The 
filing  by  plaintiffs  of  a  petition  to  be  al- 
lowed to  intervene  in  a  suit  against  the 
administrator  of  a  decedent  upon  a  claim 
due  from  the  decedent  is  not  a  sufficient 
presentation  of  a  claim  to  the  adminis- 
trator where  the  petition  for  intervention 
is  denied,     Weller   St    Sons  i:   Rensford, 

185   Ala.   333,   64  So.   366. 

Knowledge  of  Existence  of  Claim  by 
Administrator — Effect.— The  filing  of  a 
suit  on  a   claim  against  the  estate  of  a 


decedent  is  a  sufficient  presentation  of 
the  claim  to  the  administrator  under 
Code  1907,  I  8593,  providing  for  that  fonn 
of  presentation;  but  the  mere  knowledge 
of  the  existence  of  the  claim  on  the  par) 
of  the  executor  or  administrator  will 
not  prevent  the  operation  of  the  statute 
of  nonclaim.  Weller  &  Sons  ».  Rens- 
ford,   186   Ala.    33»,   64    So.    366. 

Where  Claim  Should  Be  Presented— 
Under  Code  1907,  S  2S93,  providing  that 
the  presentation  of  claims  against  a  de- 
cedent may  be  made  by  filing  the  claim, 
or  a  statement  thereof,  in  the  "office"  of 
the  judge  of  probate  in  which  letters 
were  granted,  there  is  no  authority  to 
present  the  claim  in  the  probate  "court," 
nor  can  it  be  presented  in  the  court  of 
chancery.     Weller    &    Sons  v.    Rensford, 

leS    Ala.    333,    64    So.    366. 

Penonal  Preaentation  to  Administra- 
tor.—Under  'Code  1907,  SS  2SW.  3S93, 
providing  that  claims  against  the  estate 
of  a  decedent  must  be  presented  within 
12  months  after  accrual,  or  within  1! 
months  after  the  granting  of  letters,  and 
that  the  presentation  may  be  made  by  tbe 
fihng  of  the  claims  in  the  office  of  the 
judge  of  probate,  or  presentation  to  the 
administrator,  a  claim  against  the  estate 
of  a  decedent  may  be  duly  presented  by 
personal  presentation  to  the  administra- 
tor. Weller  &  Sons  v.  Rensford,  18S 
Ala.  333,  64  So.  366. 

§  171  (S)  Persona  Who  Hay  Present  or 
File  Claims. 
Attorney  or  Executrix.  —  Presentation 
of  a  claim  against  decedent's  estate  by 
the  attorneys  of  executrix,  to  whom 
claimant  presented  it,  is  not  a  presenta- 
tion to  her  authorized  by  Code  1907,  S 
2593;  they  not  being  persons  authorized 
to  make  the  presentation.  Brannan  v. 
Sherry,  195  Ala.  272,  71  So.  106. 

§  171  (3)  Sufficiency  of  I^esentation  or 
Filing. 
To  Attomeya  of  Executrix. — Presenta- 
tion of  a  claim  against  decedent's  estate 
to  the  attorneys  of  executrix  is  not  a 
presentation  to  her  authorized  by  Code 
1907,  §  2593.  Brannan  v.  Sherry,  191 
.\la.    272,    71    So.    106. 
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§  ITS.  Failure  to  Pres«at 

§  171. Effect  in  General. 

■Executory  Contract  —  Danuces  for 
Breach. — PUintilTs  decedent  assisted  de- 
fendaot's  testator  in  the  organization  of 
a  corporation  upon  the  understanding 
that  when  a  sufficient  amount  of  the  net 
income  had  been  distributed  to  stock- 
holders as  dividends  to  repay  what  they 
had  subscribed  to  such  capital  stock, 
enough  of  the  stock  would  be  assigned  to 
him  as  would  make  him  the  owner  of  an 
undivided  1/32  interest  in  the  capital 
stock,  and  died  before  the  time  when  he 
might  have  demanded  the  stock.  Held, 
that  as  no  stock  was  in  existence  when 
the  contract  was  made,  and  as  there  could 
be  no  executed  contract  of  sale  then,  the 
only  remedy  of  plaintiff's  administrator 
was  an  action  for  damages  for  breach  of 
the  executory  contract  'o  transfer  tha 
stock,  which  would  be  barred  if  not  pre- 
sented to  defendant's  executors  within  a 
year  after  the  issue  of  letters,  as  required 
by  Code  1907,  §  2590.  Hamil  v.  Flowers, 
184    Ala.    301,    63    So.    901. 

VIII.  SALES     AND     CONVEYANCES 

UNDER  ORDER  OF  COURT. 
(B)  APPLICATION  AND  ORDER. 
9  H7.  Petition  or  Other  Application. 
§  M7  <1)  Requirements  in  General. 

Form  of  Proceeding. — Rucker  v.  Ten- 
nessee Coal,  etc..  R.  Co.,  176  Ala.  456.  58 
So.  465.  See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  §  247  (l), 
vol.  7,  p.  163. 

§  S47  (S)  Averment  of  Indebtedneu  and 
Amount  or  Insufficiency  of  Person- 
alty. 

Sufficiency  of  Petition.  —  Petition  of 
administrator  de  bonis  non.  stating  that 
personalty  is  insufficient  to  pay  debts, 
that  there  is  no  personalty,  that  debts 
were  $500  and  are  unpaid,  that  the  heirs 
are  two  sons  of  deceased,  both  over  21, 
and  stating  their  residence,  is  sufficient, 
under  Code  1907,  §  2622.  stating  requisites 
of  such  petition.  Alvarez  V.  Warner 
(Ala.),  77  So.  344. 
§  M7  (7)  Averments  of  Realty. 

Insufficient    Description.  —  Rucker    v. 


Tennessee  Coal,  etc.,  R.  Co..  176  Ala.  488, 
58  So.  466.  See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  g  247  (7), 
/ol.  7,  p.  169. 

Jurisdictional — Description  of  Lands.  — 
Petition  authorized  by  Code  1907,  $ 
3633,  by  personal  representative  in  pro- 
bate court  for  sale  of  lands  to  pay  debts, 
is  jurisdictional,  and  must  conform  to 
statute,  which  requires  lands  to  be  de- 
scribed accurately.  Alvarez  v.  Warner 
(Ala.),  77  So.  344. 
§  MS.  Objections  and  Exceptions. 

Necessity — Nonexistence  or  Extinsuiab. 
ment  of  Debt/— The  existence  of  ne- 
cessity for  subjecting  lands  to  sale  to 
pay  debts  is  of  essence  of  application  by 
a  personal  representative  to  sell  for  such 
purpose,  and  hence  the  heirs  may  show 
nonexistence  or  the  extinguishment  of 
such  debts  in  defense  of  the  application 
to  sell.  Alvarez  v.  Warner  (Ala.),  77  So, 
341. 

§  «M.  Order  or  Decree. 
§  U7. Operation  and  Effect. 

Collateral  Attack — Sale  by  Administni- 
tor  de  Bonis  Non— Validity.— Where  gen- 
eral county  administrator  assumed  to  ad- 
minister estate  and  was  removed,  sale  on 
petition  -of  administrator  de  bonis  non 
would  be  sustained  on  collateral  attack 
'by  ejectment  suit,  on  theory  that  there 
was  no  vacancy  authorizing  appointment 
of  administrator  de  bonis  non.  Alvarez 
V.  Warner  (Ala.).  77  So.  344. 
(C)  SALES. 
§  >07.  Persons  Who  Uay  Purchase. 

Executor  or  Administrator  Having  In- 
terest in  Property. — lUndolph  v.  Vaile, 
190  Ala.  82.  80  So.  159.  See  the  title  EX- 
ECUTORS AND  ADMINISTRATORS, 
§  367,  vol.  7,  p.  185. 
§  270.  Confirmation. 

Sale  to  Administrator— Validity.  —  An 
administrator's  purchase  of  realty  from 
the  estate  is  void,  where  his  report  of 
sale  was  indorsed  approved  by  the  clerk 
of  the  probate  judge,  but  there  was  no 
decree  affirming  such  sale,  nor  any  deed 
executed  by  a  commissioner  to  the  ad- 
ministrator.   Snow  V.  Bray  (Ala.),  73  So. 
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§  ta*.  CoUcteral  Attack. 

IrregnUritici.  —  Rucker  v.  Tennessee 
Coal,  etc.,  R.  Co.,  176  Ala.  456,  58  So.  4«5. 
See  the  title  EXECUTORS  AND  AD- 
MINISTRATORS, §  382,  vol.  7,  p.  199. 

Petition  Sufficient— Rucker  v.  Tennes- 
see Coal,  etc.,  R.  Co.,  176  Ala.  458,  58  So. 
465.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,  S  282,  vol.  7,  p. 
199. 

Proceedings  Void  for  Want  of  JuriB> 
diction.~Rucker  f.  Tennessee  Coal,  etc., 
R.  Co..  176  Ala.  4S6.  58  So.  465.  See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, 5  283.  vol.  7,  p.  199. 

Inadequacy  of  Price. — ConniflF  v.  Mc- 
Falin.  178  Ala.  160,  59  So.  472.  See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, S  282,  vol.  7,  p.  199. 

DepositionB  under  Code  1907,  9  M31 — 
AdnUHibility. — In  ejectment  where  de- 
fendant claimed  through  an  administra- 
tor's sale,  il  was  error  to  refuse  1 
him  to  prove  that  depositions  were  taken 
showing  that  the  sate  would  t>e 
interest  of  minors  under  Code  1907,  § 
2631,  providing  that  no  order  for  the  sail 
of  land  belonging  to  any  estate  must  be 
made  when  minors  are  interested,  unless 
the  probate  court  has  taken  evidence  by 
deposition  showing  the  necessity  of  such 
sale.  Crowder  v.  Arnett,  193  Ala.  470, 
68  So.   1005. 

Ejectment— Common  Source  of  Title — 
Evidence — In  ejectment,  where  defend- 
ant claimed  through  an  administrator's 
sale  and  plaintiff  claimed  by  inheritance 
from  the  common  source  of  title,  it  wai 
error  to  refuse  to  allow  proof  of  the 
order  of  sale,  the  confirmation  thereof, 
and  the  deeds  to  the  purchasers.  Crow- 
der V.  Arnett,  193  Ala.  470,  68  So.  1005. 

IrrepilaritieB.— A  petition  by  an  admin- 
istratrix to  sell  lands  being  sufficient  to 
confer  jurisdiction  on  the  probate  court, 
the  sale  is  not  open  to  collateral  attack 


L   eject 


of  I 


;  irregu- 
larities. Crowder  v.  Arnett,  193  Ala.  470, 
6S  So.  1005. 

Heir  Not  Party  to  Probate  Proceedingt. 
— The  sale  of  a  deceased's  land  for  dis- 
tribution by  a  probate  court  is  not  sub- 
ject to  collateral  attack  by  an  heir  who 


was  not  a  party  to  the  probate  proceed- 
ings.   Lee  V.  Lee,  196  Ala.  522,  72  So.  U. 

(D)    CONVEYANCE. 
§  MB.  Deed  to  Purdtaaer. 

Sale  to  Adffliniatrator  —  Deed  of  Coiii> 
miasioner. — An  administrators  purchase 
of  realty  from  the  estate  is  void,  where 
his  report  of  sale  was  indorsed  approTtd 
by  the  clerk  of  the  probate  judge,  bat 
there  was  no  decree  affirming  such  sale, 
nor  any  deed  executed  by  a  commis- 
sioner to  the  administrator.  Snow  v. 
Bray  (Ala.),  73  So.  542. 

IX.  INSOLVENT  ESTATES. 
§  801.  AdminiMration  in  CeaeraL 

Suit  in  Equity— ReqnisiteB  of  Creat- 
or's BUI.  —  Where  executors  have  re- 
ported to  the  probate  court  that  their 
testator's  estate  was  insolvent,  a  credit- 
bill  seeking  to  remove  the  estate 
into  a  court  of  equity  for  administra- 
tion must  disclose  some  special  ground 
of  equity.  Pollock  &  Co.  v.  Haiglcr,  I9i 
Ala.    623,    70   So.   358. 

S  308.  Proceedings  on  Reporting  or  De- 
claring Inaolveocy. 
§  303  (1>  In  General. 

Notice  of  Proceedings.  —  Rucker  v. 
Tennessee  Coal,  etc.,  R,  Co.,  176  .^la. 
4S6,  58  So.  465.  See  the  title  EXECU- 
TORS AND  ADMINISTRATORS,  S 
303    (1),    vol.   7,   p.    210, 

Persons  Bound  1^  Decree. — Rucker  v. 
Tennessee  Coal,  etc.,  R,  Co.,  176  Ala. 
456,  58  So.  465.  See  the  title  EXECU- 
TORS AND  ADMINISTRATORS,  ! 
303    (1),    vol.    7,    p.    210. 

§  803   (S)  Hearing  and  Decree. 

Hearing  —  Procedure  io  Chancery.— 
Rucker  V.  Tennessee  Coal,  etc.,  R,  Co, 
178  Ala.  456,  58  So.  465.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS,  S  303'  (2a),  vol.  7,  p.  211. 
§  S04.  Effect  of  Insolvency  upon  Previ- 
ous Acts  and  Proceedings. 

Contestability  of  Judgment— Certified 
Judgraent. — A  judgment  secured  and  cer- 
tified under  Code  1907,  J  2796,  providing, 
if  an  estate  is  insolvent,  for  certifica- 
tion   of   prior   judgments   against   execn- 
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tors  and  administrators,  not  only  re* 
lieves  administrators  from  personal  lia- 
bility, but  makes  the  judgment  a  fixed 
charge  against  the  estate,  so  that  it  is 
thereafter  incontestaible  in  the  probate 
court,  and  demurrers  to  the  contest  are 
properly  sustained.  Ouchila  Nat.  Bank 
V.  Fulton,  195  Ala.  34,  70  So.  722. 

Same  ^  PeraMial  Liability. — A  judg- 
ment secured  and  certified  under  Code 
iai>7,  g  3796,  providing,  if  an  estate  is 
insolvent,  for  certification  of  prior  judg- 
ments against  executors  and  administra- 
tors, not  only  relieves  administrators 
from  personal  liability,  but  makes  the 
judgment  a  fixed  charge  against  the  es- 
tate, so  that  it  is  thereafter  incontesta- 
ble in  the  probate  court.  Fulton  v.  £g- 
gler    (Ala.),   76   So.   35. 

Same — Kemoval  to  Chancery  Conrt..^ 
Code  1907,  g  3796,  making  a  judgment 
against  an  estate  final  when  properly 
certified,  follows  an  estate  in  its  removal 
to  a  court  of  equity  in  spite  of  Acts 
1911,  p.  574,  providing  that  in  chancery 
administration  of  estates  the  court  may 
proceed  according  to  its  own  rules.  Ful- 
ton V.  Eggler  (Ala.),  76  So.  35. 

Same— One  Not  a  Party.— Code  1907, 
§  8790,  stating  procedure  to  make  in- 
contestable a  judgment  against  an  es- 
tate, precludes  recourse  to  the  equita- 
ble doctrine  that  equity  will,  in  a 
'proper  case,  enjoin  a  judgment  holder 
from  enforcing  it  to  the  prejudice  of 
one  who  was  not  a  party  or  privy  in  the 
cause  resulting  in  his  judgment.  Fulton 
V.    Eggler    (Ala.),   76   So.    3S. 

Same— EqnitaUe  ReUef  for  Frauds 
Where  a  creditor  of  an  estate  made  his 
judgment  incontestable  under  Code  1907, 
g  2796,  a  ibili  subsequently  filed  for  re- 
moval of  the  estate  to  chancery,  and  for 
relief  against  such  judgment,  alleging 
forgery  of  and  want  of  consideration  for 
the  note  on  which  it  was  based,  held  in- 
sufficient on  which  to  base  relief  from 
fraud.  Fulton  v.  Eggler  (Ala.),  76 
So.  3S. 

Same— Validtty  of  Sutute.— Validity 
of  Code  1907,  §  »796,  as  to  contestability 
of  certain  judgments  against  estates,  is 
not  open  to  question.  Fulton  v.  Eggler 
(Ala.),  76  So.   3S. 


§  S07.  Sales  and  Conveyancea  under 
Order  of  Court. 
Jurisdiction.  —  Rucker  v.  Tennessee 
Coal,  etc.,  R.  Co.,  176  Ala.  .456,  98  So. 
465.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,  g  307  (1),  vol.  7, 
p.  215. 

X.  ACTIONS. 

S  31S.  Actions  1^  Creditors  and  Otbm 
Interested  in  EsUte. 
Prandutent    Conveyance  —  Attack    by 
Heirs    and    RepresentatiTes.— The     heirs 

and  personal  representatives  of  one  who 
fraudulently  conveys  his  land  so  as  to 
hinder  and  delay  his  creditors  can  not 
assail  the  conveyance.  Davis  v.  Stovall 
it  Bro.,  185  Ala.  173.  64  .So.  586. 

§  SSS.  Time  to  Sue,  and  Limitatioiiik 

§  308  (1)  Actions  by  Executors  ot  Ad- 
ministrators. 
Stay — Right  of  Administrator  to  Sue.^ 
Code  1907,  g  2803,  providing  that  no  suit 
shall  be  commenced  against  an  adminis- 
trator until  six  months,  and  that  no  judg- 
ment shall  be  rendered  against  bim  until 
12  months  after  the  grant  of  the  letters 
of  administration  held  not  to  protect  de- 
fendant from  being  forced  to  trial  until 
expiration  of  twelve  months  after  grant 
of  letters  to  administrator  of  deceased 
plaintiff  in  whose  name  the  cause  has 
ibeen  revived.  Consolidated  Mercantile 
Co.  V.  Warren  (Ala.  App.),  74  So.  738, 
certiorari  denied  in  75  So.  1003. 

§  396  (S)    Time    within    Which    Actions 
against     Executors     or     Administra- 
tors are  Prohibited. 
Bill    to    Remove     Administration    into 
Equity.— Man  f redo  v.  Uanfredo,  182  Ala. 
247,  62  So.  522.     See   the  title   EXECU- 
TORS    AND     ADMINISTRATORS,     g 

326    (2),    vol.    7,   p.    237. 

Testamentary  Trust  —  Sututes— Ap- 
plication. —  The  statutory  inhibition  of 
suits  and  judgments  against  personal  rep- 
resentatives for  6  and  12  months,  re- 
spectively, imposed  by  Code  1907,  g  8803, 
does  not  apply  to  a  suit  against  an  exec- 
utor to  enforce  a  testamentary  trust 
Smith  V.  Cain,  187  Ala.  174,  65  So.  SOT. 
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§  St7^.  Joinder  or  Intervention  in.  Ac- 
tions by  O  there. 

Neceisary  Partiea — Setting  Aiide  Do- 
lutiona  bj'  Decedent— In  a  creditor's 
suit  to  subject  the  proceeds  of  money 
fraudulently  donated  to  defendants  by 
liis  debtor,  the  persona)  representative 
of  the  deceased  debtor,  though  proper, 
was  not  a  necessary  party.  Sbelton  v. 
Tknmons,  1«9  Ala,  SS9,  66  So.  9. 

Bill  to  Set  Aaide  Fraudulent  Convey- 

ance  of    Decedent — NeceMuy    Partiea. 

The  administrator  of  one  who  conveyed 
hJB  properly  with  intent  to  hinder  and 
delay  his  creditors  is  not  a  necessary 
party  to  a  >bill  to  set  the  conveyance 
aside,  because  the  decree  can  in  no  way 
affect  the  administrator  or  the  per- 
sonal assets  in  his  hands,  and  the  ex- 
cess, after  the  payment  of  debts,  does 
not  go  to  the  administrator;  hence  such 
a  bill  is  not  demurrable  because  not 
showing  administration  and  not  joining 
the  administrator.  Davis  v.  Stovall,  18S 
Ala.  173,  64  So.  S86. 
§  3S0.  PUading. 
§  SSI. Declarationa  or  Petition. 

Allegations  aa  to  Condition!  Precedent 
—Sufficiency  of  Rejoinder.— In  adminis- 
trator's action  in  assumpsit,  where  rep- 
lication to  plea  of  set-off  was  that  claims 
had  never  been  filed,  as  required  by 
Code  1B07,  g  2589,  and  more  than  12 
months  had  lapsed  between  grant  of 
letters  and  the  beginning  of  the  suit,  a 
rejoinder  "that  at  the  time  the  money 
was  paid,  which  is  sought  to  he  recov- 
ered, defendant's  claims  were  not  barred 
by  the  statute  of  nonclaim,"  held  insuffi- 
cient, as  [ailing  to  show  that  defendant 
was  lawfully  entitled  to  demand  the 
payment.  Traweek  v.  Hagler  (Ala.),  75 
So.   152. 

§  3M. Plea  or  Answer  and  Affidavit 

of  Defense. 

Plea  of  Ne  Unquea  Executor  or  Admin. 
ituator— What  Plea  Asserts.— Milbr a  v. 
Slo.ss-Sheffield  Steel,  etc.,  Co.,  182  Ala. 
a&2.  tS  So.  176.  See  the  Litle  EXEClf- 
TORS  AND  .\DMINI51RATORS,  S 
3J2  (3b),  vol.  7.  p.  254. 
%  339.  Evidence. 

Plea    of    Ne    Unques  Adnunistrator— 


Bordan  of  Proof. — Where  plaintiff  sued 
on  the  common  courts  as  administrator, 
the  plea  of  ne  unques  administrator  be- 
ing interposed,  plaintifT  had  the  burden 
to  show  bis  right  to  sue  as  personal 
representative.  En'zor  v.  Rnshton,  13 
Ala.    App.    550,   89    So.    909. 

g  340.  Trial. 

§  340  <•)  Queationa  for  Jury. 

Acctfutts  againat  Estate.— In  action 
against  executor  on  alleged  account 
stated  to  deceased,  whether  it  was  agreed 
there  would  be  but  one  account,  and  not 
one  each  in  favor  of  both  plaintiff  and 
his  wife,  held  for  the  jury.  Nance  v. 
Countess  ^Ala.  App.),  78  So.  464. 
§  SW  (3)  Inatnictions. 

Accoont  SUted  to  Deceased— Right  to 
Recover. — In  action  against  executor  on 
account  alleged  to  have  been  slated  to 
deceased  for  her  nursing,  instruction 
that,  if  the  jury  Relieved  from  all  the  evi- 
dence that  the  account  was  agreed  to  as 
alleged,  plaintiff  could  recover  the  agreed 
amount  was  proper.  Nance  v.  Countess 
(Ala.    App.),    78    So.    464. 

g  341.  Judgment. 
Persons   Concluded— Judgment  of  ^ 

ter  State. — A  judgment  against  the  ad- 
ministrator of  an  estate  in  Illinois  is  not 
binding  on  executor  under  appointment 
by  the  probate  court  in  Alabama.  Reed  v. 
Bloodworth    (Ala.).  76  So.  376. 

XI.    ACCOUNTING     AND     SETTLE- 
MENT. 

(B)   PROCEEDINGS  FOR  ACCOUNT- 
ING. 
S  367.  Jurisdiction  of  Courts. 

Courts  of  Equity — Special  Equities 
Not  Authorizing  Removal.— A  creditor 
of  a  testator,  who  had  made  his  execu- 
trix the  chief  beneficiary,  and  who  pro- 
vided that  she  should  not  be  required  to 
give  bond  or  render  an  account  of 
the  administration  of  the  estate,  may 
sue  in  equity  for  his  debt,  though  the 
probate  court  has  issued  letters  testa- 
mentary and  has  assumed  jurisdiction  of 
the  administration,  and  the  right  to  sue 
is  not  affected  by  the  statute  postpon- 
ing suits  to  fix  liability  against  a  dece- 
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Rothschild   Sl 


dent's  e  tate.     'Vhaley 

Co.,   178  Ala.   99,   57   So.  707. 

Discoveiy.— Whaley  v.  Rothschild  & 
Co.,  176  Ala.  69.  57  So.  707.  See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS. S  357  (*bba),  vol.  7,  p.  376. 
§   sao.    Special    Proceedinga    to    Compel 

Accounting. 
§  360  (S)  Partiei. 

Payment  to  Distributee  —  "Pn>c«ediiig 
in  Rem."— Under  Code  1907,  §  2476.  et 
seq.,  requiring  the  court  or  the  probate 
judge  to  audit  the  account  o(  an  admin- 
istrator and  to  require  him  to  make 
proof  of  the  correctness  of  each  item  on 
the  credit  side  of  the  account,  a  pro- 
ceeding for  final  settlement  by  an  ad- 
ministrator, with  a  contest  by  the  dis- 
tributees, is  partly  in  the  nature  of  a 
"proceeding  in  rem;"  and  hence  it  is  im- 
material that  a  motion  to  charge  him 
with  funds  wrongfully  paid  to  the  dis- 
tributees is  made  by  one  of  such  dis- 
tributees. Miles  V.  Meade.  191  Ala.  80,  67 
So.  1012. 
§  sm  (4)  Notice  or  Citation. 

Who  May    Cite.— Under   Code   1907, 
3668,  the  probate  judge  may  cite  an 
ecutor   or  administrator   to   a   settlement 
on  his  own  motion  or  on  the  application 
of   distributees     and     legatees.      Burch 
Gaston,  183  Ala.  467,  63  So.  508.     See  the 
title     EXE'CUTOR.'i     AND     ADMINIS- 
TRATORS, §  360  (4a),  vol.  7,  p.  883. 
§  361.  Actions   for   Accounting,   and   Ad- 
miniatration  Suits. 
Claima  against  Estate— Proceedings   to 
Enforce.— McGraw    v.    Tillery,    178    Ala. 
451,  58   So.  421.     See  the  title   EXECU- 
TORS   AND     ADMINISTRATORS,     § 
361   (1),  vol.  T,  p.  284. 
(C>  CHARGES  AND  CREDITS. 
§  3911^.   Charges  in   General. 

Funds  received  by  an  executor  of  his 
mother's  estate,  who  was  also  adminis- 
trator of  his  father's  estate,  are  nol 
chargeable  against  him  upon  his  settle- 
ment as  administrator,  before  setlle- 
ment  or  disposition  of  the  funds  as  ex- 
ecutor. Miles  V.  Meade,  191  Ala.  80,  67 
So.  1012. 
Creditor  as  Administrator  —  Payment 


assets  1 


of  Debts Where  a  creditor  of  an  estate 

appointed  administrator,  and    receives 
funds  of  the  estate    sufficient  to  satisfy 
debt,  the  law  presumes  that  he  will 
apply  them  to  the  payment  of  his  debt, 
and,  where  a  debtor  of  the  estate  is  ap- 
pointed   administrator,    the  law    charges 
with    the    amount    of    the    debt    as 
his  hands  as  administrator!  but 
lie  does  not  apply  where  one  per- 
son acts  in  two  representative  capacities, 
I  is  debtor  as  to  one  and  creditor  as 
the  other.     Miles  v.  Meade.  191  Ala. 
67   So.   1012. 
§  368.  Counsel  Fees  and  Costs. 

Fraudulent  Appointment  —  Hall  v. 
Santangelo,  178  Ala.  447,  60  So.  188.  See 
the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS.  S   368.   vol.   7,   p.   389. 

(D)  COMPENSATION. 

g  3T4.  Amount  and  Computation  of  Com- 

penaation. 
9  374  (1)  In  General. 

Compensation  beyond  Statutory  Al- 
lowance.—An  executor  who  is  allowed 
the  statutory  commission  can  have  no 
compensation  for  services  in  manage- 
ment and  settlement  of  the  estate,  nor 
per  diem  allowances.  Collins  v.  Clem- 
ents  (Ala.).   75   So.   165. 


g  374  (1%}  Commissions. 

Statutory  Commission  Not  Exceeded— 
Discretion  of  Court.— So  long  as  execu- 
tor's commission  does  not  exceed  the 
authorized  by  Code  1907.  § 
amount  is  largely  discretionary 
with  the  trial  court.  Collins  t:  Clem- 
ents (Ala.),  75  So.  165. 
g  377.  Forfeiture  or  Deprivation  of  Com- 
pensation. 

False  RepresenUtion  of  Administra- 
tor.—Hall  V.  Santangelo.  178  Ala.  447,  60 
So.  168.  See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  §  377,  vol. 
7,  p.  394. 

(E)     STATING,     SETTLING,     OPEN- 
ING,  AND    REVIEW. 
§  3B3.  Evidence. 

Verified  Petition  for  Letters— Answer 
to    Petition    for    Removal— Admissibilit]'. 
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—Hall  V.  Santangelo.  178  Ala.  447.  80  Sn. 
I6B.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,  \  3«3  (3),  vol.  7, 
p.  £S8. 

Docket  of  PrptwK  Court— Adniuibil- 
ity.— Hall  v.  Santangelo,  ITS  Ala.  447,  60 
So.  168.  See  the  title  EXECUTORS 
ANIJ  ADMINISTRATORS.  \  382  (2), 
vol,   7,   p.   298. 

§  US.  Opening  or  Vacating. 
§  385  (S)*  Jtuwliction. 

Probate  Court — Pinal  Settlement — Set- 
ting Aside  Decree. — Medley  v.  Shipes, 
177  Ala.  94,  58  So.  304.  See  the  title 
EXECUTORS  AND  ADMUNISTRA- 
TORS,  S  385  (2),  vol.  7.  p.  302. 
§  3S9  (4)   Ground!. 

Fraud,  Accident,  Surpriie,  Mistake— 
Due  Diligence^— Under  Code  1907,  % 
3914,  authorizing  the  correction  of  any 
mistake  of  fact  or  law  in  the  settlement 
of  a  decedent's  estate  to  the  injury  of 
any  party,  without  fault  or  neglect  on 
his  part,  within  two  years  after  final 
settlement,  a  bill  to  vacate  the  decree  of 
the  probate  court,  stating  the  final  ac- 
count of  complainant  as  administratrix 
and  rendering  a  decree  against  her,  not 
alleging  fraud,  accident,  surprise,  or  mis- 
take in  obtaining  the  decree,  or  negativ- 
ing complainant's  fault  or  neglect,  was 
insufficient,  .\dams  i'.  Walsh,  190  K\%. 
516,  67  So.  433. 

Sufficiency  of  Complaint  —  Notice- 
Presence  at  Hearing. — In  view  of  Code 
1907,  §  20S6,  providing  that  if  an  admin- 
istrator does  not  file  his  account  by  the 
day  named  in  the  citation  the  court 
shall  proceed  to  state  the  account,  \ 
2687,  providing  that  after  stating  such 
account  the  court  must  issue  citation  to 
the  administrator  to  tile  his  account  and 
vouchers  for  final  settlement,  and  %  2686. 
permitting  any  person  to  contest  any 
item  of  the  account,  a  complaint  by  an 
administratrix  to  set  aside  a  decree  on 
an  account  stated  by  the  court,  which 
does  not  allege  that  plaintiff  did  not  re- 
ceive the  statutory  notice  and  was  not 
present  at  the  hearing,  was  demurrable, 
it  being  presumed  on  appeal,  in  absence 
of  such  allegations,  that  such  notice  was 
duly   given   and   that   plaintiff  was   i: 


ent    at  the    hearing.      Adams  v.    Walsh, 
190    Ala.    516,    67    So.    432. 

§  S8«.  Review. 
Presumptions — Notice     of    Proceedinp 
'Presence    at    Heating. — In  suit  by  ad- 
inistratrix     to     set     aside     settlement 
ated  by  the  court,  it  will  be  presunied 
1  appeal,  in  the  absence  of  a  showing 
to  the  contrary  by  the  record,  that  plain- 
tiff had   notice    of  the   proceedings    and 
was    present  at   the    hearing  before    the 
probate    court.     Adams    v.    Walsh.    190 
Ala.    Sl%    67    So.    432. 

§  3SS.   Operation   and   Effect 

§   389.  In   General. 

§  Ue  (0)  Powers  of  Court  after  Final 
Accounting. 
Comidete  Discharge  of  Admintstiator. 
—Medley  v.  Shipes,  177  Ala.  94,  58  So. 
304.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,  g  389   (5),  vol.  7, 

p.    309.       . 

§  388  <7)  Rights  and  Lisbilidea  of  Lega- 
tees and  Distributees. 
Final  Settlement  —  Nature  of  Proceed- 
ings.— Kn  administrator  ts  trustee  for 
benefit  of  creditors  and  distributees,  and 
proceeding  by  him  for  final  settlement  is 
essentially  a  proceeding  in  personam  as 
to  conclusion  of  the  property  rights  of 
cestui  que  trust  or  distributees.  Evans 
V.    Evans    (Ala.),    76    So.    95. 

§  381.  Private  Accounting  and  Settiement 
Agreement    by    Heirs — Construction  — 

Liens.— Caldwell  v.  Caldwell.  183  Ala. 
590,  62  So.  951.  See  the  title  EXECt- 
TORS     AND     ADMINISTRATORS,    \ 

391,    vol.    7,  p.    312. 

9  388.  Actions  to  Open  or  Set  Aside  Set- 
tlement. 

§  38t  (1^)   Grounds  of  Action. 

Persona  Not  Parties  and  Without  No- 
tice.—Under  Code  1907,  §  3814,  provid- 
ing that,  when  any  error  of  law  or  fact 
has  occurred  in  the  settlement  of  any 
state  of  the  decedent  to  the  injury  of 
any  party  without  any  fault  or  neglect 
on  h's  part,  such  party  may  correct  such 
error    by    bill    in  chancery    within    two 
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yOLTs  after  the  final  settlement  thereof, 
and  a  failure  to  appeal  from  the  decree 
of  the  probate  court  shall  not  be  held  to 
be  such  fault  or  neglect  as  will  bar  the 
complainant  of  the  remedy  provided,  the 
heirs  of  deceased  were  entitled  (o  file  a 
bill  in  chancery  to  correct  errors  of  law 
or  fact  that  occurred  to  their  injury  in 
the  final  decree  and  declare  a  trust  on  the 
fund  where  they  alleged  that  they  were 
not  parties  to  the  administration  of  the 
estate  and  had  no  knowledge  of  any  of 
the  proceedings.  Evans  v.  Evans  (Ala.), 
76  So.  95. 
§  3M  <l^a)  Persons  EntiUed  to  Sue, 

Failure  to  Keep  and  File  Accounts.— 
An  administrator  was  not  "without  any 
fault  or  neglect,"  within  Code  1907,  S 
3914,  providing  chancery  jurisdiction  in 
case  of  errors  occurring  in  settlement  of 
estates,  where  he  failed  to  comply  with 
§S  2678,  2677,  relating  to  making  of  ac- 
counts, compliance  with  which  would 
have  protected  hira  in  his  final  settle- 
ment regarding  which  equity  jurisdic- 
tion was  sought.  Carpenter  v.  Carpen- 
ter (Ala.),  7S  So.  472. 
§  38S  (3)  Pleading. 

Amendment  of  Bill  to  Open  Settle- 
ment.—Morgan  V.  Gaiter,  182  Ala.  322. 
62  So.  731.  See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  §  392  (3), 
vol.  7,  p.  313. 

ExcessiveneM  of  Accoimta. — Morgan 
*.  Gaiter,  183  Ala.  332,  62  So.  731.  See 
the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS, §  392  (3),  vol.  7,  p.  313. 

Right  of  Sole  Heir  Who  Was  Imper- 
■onated  on  Bettlenaent  to  Maintain  Bill. 
—Morgan  v.  Gaiter,  183  Ala.  333,  63  So 
731.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,  g  393  (3),  vol.  7, 
p.  313. 

Sufficiency  of  Bill — Laches.— A  bill  by 
complainants,  an  alleged  legitii 
widow  and  childien  of  deceased,  to 
reach  the  proceeds  of  the  sale  of  land 
made  by  the  chancery  court  for  distribu- 
tion between  the  joint  owners,  which  as- 
serted that  respondents,  the  alleged 
widow  and  children  of  deceased, 
not  his  legitimate  widow  and  children, 
disclosed  'that  (he  estate  of  deceased 
duly  administered    in   the   probate    c 


and  finally  settled.  It  did  not  appear 
whether  contplainants  knew  of  the  ad- 
ministration proceedings,  and  if  they 
an  opportunity  whether  they  ap- 
peared and  resisted  the  decree.  Held, 
hat  as  the  bill  was  6led  nearly  eight 
years  thereafter,  and  there  was  no  alle- 
gation as  to  when  the  facts  were  discov- 
:red  .relieving  complainants  of  laches,  a 
demurrer  wds  properly  sustained  to  the  bill 
the  ground  that  complainants  were 
either  barred  by  the  decree  or  by  their 
laches  in  attacking  it.  Clements  v.  Cle- 
ments (Ala.),  76  So.  ess. 

Suit  to  Reach  Proceeds— Objections. — 
Where  lands  were  sold  by  the  chancery 
court  for  distribution  between  joint  own- 
ers as  established  by  order  of  the  pro- 
bate court,  a  bill  by  others  claiming  to 
be  the  legitimate  wife  and  children  of 
deceased,  which  sought  to  reach  pro- 
ceeds under  control  of  the  chancery 
court  and  in  effect  ratified  sale,  is  not 
open  to  objection  because  it  did  not  at- 
tempt to  set  aside  the  sale  and  recover  - 
lands.  Clements  v.  Clements  (Ala.),  76 
So.  853. 

§  3SS  (4)  Parties. 

Suit  to  Correct  Credits— Person  Re- 
ceiving Payments.— Morgan  v.  Gaiter, 
183  Ala.  322,  62  So,  731.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, §  392   (4),  vol.  7,  p.  314. 

Misjoinder. — Land  of  a  decedent  hav- 
ing been  sold  for  distribution  by  the 
chancery  court  between  the  widow  and 
minor  children,  as  decreed  by  order  of 
the  probate  court,  a  bill  by  persons 
claiming  to  be  the  legitimate  widow  of 
deceased  and  his  legitimate  children, 
seeking  to  subject  the  proceeds  to  their 
claims,  is  not  bad  for  misjoinder  of  par- 
ties because  the  alleged  legitimate  widow 
was  joined  as  complainant,  for  she  was 
_at  least  a  proper,  if  not  a  necessary, 
party  having  marital  rights  in  the  estate 
of  her  husband.  Clements  v.  Clements 
<.Ala.),  76  So.  85S. 

S  3W  (0)  Evidence. 

Fatltire  to  Receive  Notice — Burden  of 
Proof. — In  an  action  in  chancery  to  Open 
I  settlement   complainant    had  the    burden 

I  of  establishing    her  contention  that    she 
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had  neither  notice  nor  knowledge  of  fi- 
nal settlement  of  an  estate.  Adams  v. 
Walsh   (Ala.),  75  So.  8SS. 

Notice — Snfficiencj  of  Evidcttee. — In 
an  action  in  chancery  to  ppen  settlement 
evidence  held  sufficient  to  show  that 
complainant  received  notice  of  final  let- 
tlement  of  the  estate  in  which  she  was 
interested.  Adams  v.  Walsh  (Ala:), 
So.    88B. 


XIII.    LIABILITIES     ON    ADMINIS- 
TRATION   BONDS. 
§  MS.  SettUment  and  Diaclurge  of  Prio- 
cip«l. 
Effect    of    Final    DktrilNition.— Under 
bond  providing  that    surety  is    obligated 
to  perform'  all  duties  which  arc  or  may 
be  required  of  administrator,  final  decree 
of  probate   court  and   distribution  there- 
under     was     complete      acquittance     of 
surety    in    view    of    Code    idOT,    S    1M1. 
Evans  V.  Evans  (Ala.),  76  So.  9S. 


EXEMPTIONS. 

I.  Nature  and  Exteii,t. 

(A)  Nature,  Creation,  Duration  and  Effect  in  General. 
§  4.  Construction  of  Exemption  Laws  in  General. 

(B)  Persons  Entitled. 

§  17.  Surviving  Husband,  Wife,  Children  or  Next  of  Kin. 

(C)  Property  and  Rights  Exempt. 
§  27.  Life  Insurance. 

(D)  Liabilities  Enforceable  against  Exempt  Property. 
§  31.  Exceptions  from  Exemptions  in  General. 

§  33.  Liabilities  Incurred  in  Fiduciary  Capacity. 

§  35.  Judgments. 

§  36J^.  Proceedings  for  Enforcement  of  Claims. 

m.  Waiver  or  Forfeiture. 

§  45.  Mortgage  or  Pledge  as  Waiver. 
§  46.  Operation  and  Effect  of  Waiver. 
§  47.  In  General. 

IV.  Froteotion  and  Enforcement  of  Kights. 
§  59.  Time  for  Making  Claim. 
§  60.  Form  and  Requisites  of  Claim.  , 

§  63.  Inventory  or  Schedule. 

§  67.  Contest  and  Determination  of  Claim. 
§  77.  Pleading. 
§  78.  Evidence. 

Cross  References. 

See  the  title  EXEMPTIONS,  vol.  7,  p.  Mfl,  and  references  there  given. 

In  addition,  see  ante,  EQUITY;  EXECUTORS  AND  ADMINISTRATORS; 
post,  HOMESTEAD. 

As  to  exemption  from  forced  sale  of  real  property  as  homestead,  see  poit,  HOUE- 
STEAD.  As  to  right  to  trial  by  jury  of  exemption  claims  in  equitable  action,  see 
post,  JURY. 
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I.  NATURE  AND  EXTENT. 

(A)  NATURE.  CREATION,  DURA- 
TION AND  EFFECT  IN  GEN- 
ERAL. 

§  4.  ConBtmction  of  Exemption  Laws  in 
GeneraL 
In  Favor  of  Wife  and  Children.— Ex- 
amption  statutes,  and  particularly  those 
in  favor  of  the  wife  and  children  against 
creditors  of  the  husband  or  father,  must 
be  construed  in  pari  materia  with  the 
statutes  as  to  frauds  and  perjuries  and 
fraudulent  conveyances.  Kimball  v, 
Cunningham  Hdw.  Co.,  192  Ala.  223,  S8 
So.  300. 

(B)  PERSONS    ENTITLED. 

S  17.  Surviving  Hnaband,  Wlf».  ChU- 
dren  or  Next  of  Kin. 

See  ante.  EXECUTORS  AND  AD- 
MINISTRATORS. 

Abaolnte  Right  of  Wife. — Exemptions 
of  personalty  and  of  homestead  in  favor 
of  a  surviving  wife  are  creations  of  law 
and  can  not  be  altered,  or  defeated  by 
testamentary  disposition.  Richter  v, 
Richter,  180  Ala.  218,  SO  So.  980. 

(C)  PROPERTY  AND  RIGHTS  EX- 
EMPT. 

9  S7,  Life  Inannnce. 

Policy  Payable  to  Children  of  Insured. 
—Young  V.  Thomason,  179  Ala,  454,  W 
So.  272.  See  the  title  EXEMPTIONS, 
i  27,  vol.  7,  p.  347. 

proceed*,  of  Inaorance. — Under  Codi 
1''07,  S  4502,  providing  for  exemption  of 
proceeds  of  insurance  policies  on  life  of 
a  husband  where  the  annual  premiums 
do  not  exceed  $750,  or,  if  the  premiums 
exceed  $750,  for  exemption  of  such 
amount  of  insurance  as  an  annual  pre- 
mium  of  $730  would  .purchase  as  an  ordi- 
nary life  policy  in  a  standard  life  insur- 
ance company,  where  the  premiums  on  a 
deceased  husband's  policies  exceeded 
$750  per  annum  and  $750  annual  pre- 
mium would  purchase  not  exceeding 
$30,000  in  ordinary  policies  on  his  life, 
the  excess  over  $30,000  was  subject  to 
payment  of  his  debts.  Kimball  v.  Cun- 
ningham Hdw.  Co.,  197  Ala.  831,  73  So. 
333. 

Right!  of  Greditora.— The  proceeds  of 
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a  policy  of  life  insurance  are  not  re- 
moved from  the  protection  of  Code 
1007,  §  4302,  exempting  proceeds  of  the 
insurance  policies  from  liability  for 
debts  of  the  insured  where  the  premiums 
do  not  exceed  $750,  and  brought  within 
§  4387,  providing  that  deeds  of  gifts, 
or  conveyances,  transfers,  and  as- 
signments, verbal  or  written,  of  goods, 
chattels,  and  things  in  action,  made  in 
trust  for  the  use  of  the  person  making 
the  same,  are  void  against  creditors,  by 
a  stipulation  in  the  policy  that  in  a  cer- 
tain number  of  years  insured  was  to  be 
paid  personally  part  of  the  proceeds 
thereof,  where  such  contingency  has  not 
happened.  Kimball  v.  Cunningham 
Hdw.  Co.,  192  Ala.  223,  86  So.  309. 

(D)      LIABILITIES     ENFORCEABLE 
AGAINST    EXEMPT    PROPERTY. 
!  31.    Exceptions    from    Exemptiona    in 
General. 

Goata. — Costs  partake  of  nature  of  suit, 
and  neither  plaintiff  nor  defendant  in  ac- 
tion ex  delicto  or  founded  upon  tort, 
though  form  be  ex  contractu,  can  claim 
exemptions  against  execution  for  costs. 
Morscheimer  v.  Wood  (Ala.),  78  So.  200, 
$  n.  Liabilitie*  Incurred  in  Pidodary 
Capacity. 

"Debt"  —  "Debt  Contracted."— Where 
decree  charged  one  as  trustee  and  com- 
manded payment  into  court  within  ten 
days,  otherwise  execution  would  issue, 
the  obligation  to  pay  was  not  a  "debt" 
or  a  "debt  contracted"  within  statutes 
granting  exemptions  of  property  from 
levy  and  sale  under  legal  process,  and 
contest  of  homestead  exemption  inter- 
posed toy  the  trustee  was  properly  sus- 
tained. Kimball  v.  Cunningham  Hdw. 
Co.  (Ala.),  78  So.  787. 
S  S8.  Judgments. 

Cost  in  Ex  Delicto  C«ks.i— Where  re- 
covery is  had  in  ex  delicto  the  costs  be- 
come a  part  of  such  recovery,  and  no 
exemptions  can  be  claimed  against  their 
collection  under  Const.  19OI,  §  204,  al- 
lowing certain  exemptions  against  "debts 
contracted."  Jones  v.  Tarleton  (Ala. 
App.),  73  So.  843. 

Costs  in  Ex  Contractu  Case*.— Where 
recovery  is  had  in  action 
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the  costs  tecome  a  part  of  recovery,  and 
exemptions  may  be  allowed  against  such 
a  judgment  under  Const.  1901,  §  204, 
lowing  certain  exemptions  against  "debts 
contracted."  Jones  v.  Tarleton  (Ala. 
App.),    75    So.    843. 

Judgment  for  Cotts  Only.— No  ex- 
emptions can  be  claimed  against  a  judg- 
ment for  costs  only,  since  such  judg- 
ment is  not  based  on  a  "debt  contracted" 
within  Const.  1901,  §  304,  allowing  cer- 
tain exemptions  against  debts  con- 
tracted. Jones  V.  Tarleton  (Ala.  App.), 
75  So.  643. 
§  36^.  ProceediiiKi  for  Enforcement  of 
ClaimB. 

A  bill  in  eqoity  wai  proper  remedy  for 
creditors  seeking  to  subject  to  the  pay- 
ment of  debts  the  proceeds  of  deceased's 
life  insurance  policies  above  the  exemp- 
tion stated  in  Code  1907,  S  4802.  Kim- 
ball V.  Cunningham  Hdw.  Co.,  197  Ala. 
631,   73   So.    323. 

111.  WAIVER  OR  FORFEITURE. 
§  49.  Uortgage  or  Pledge  as  Waiver. 

Waiver  in  Chattel  Mortgage.— The  ex- 
emption of  $1000  personalty,  given  by 
Code  1B07,  §  4164,  may  be  waived  by  an 
agreement  in  a  chattel  mortgage.  Las- 
seter  v.  Deas,  9  Ala.  App.  564,  63'  So.  735. 
§  48.  Operation  and  Effect  of  Waiver, 
g  47.  In   General. 

Machinery. — Hamner  v.  Freeman,  181 
Ala.  109,  61  So.  106.  See  the  title  EX- 
EMPTIONS, S  47,  vol.  7,  p.  3S3. 

IV.  PROTECTION    AND    ENFORCE- 

HBNT  OF  RIGHT. 
g  SB.  Time  for  Making  Claim. 

After  Sale. — Judgment  debtor  who  failed 
to  file  claim  of  exemptions  with  judge 
of  probate  under  Code  190T,  §  4168,  be- 
fore levy  or  to  assert  same  after  levy 
before  sheriff  under  %  4174,  could  not 
enforce  his  claim  after  sale  by  peti- 
tion  in   equity.     Smith    v.    Smith    (Ala.), 

75   So.  95S. 

%  60.  Form  and  Requisites  of  Claim, 
g   63.  —   Inventory   or   Schedule.  I 

Inventory  —  Requisite!.  —  Defendiint, 
having  claimed   a  sum   garnished  as   ex- 1 


empt,  in  response  to  plaintiff's  demand 
for  an  inventory,  amended  his  claim  of 
exemptions  by  adding  a  sworn  state- 
ment that  the  sum  garnished  as  claimed 
to  be  exempt  was  all  his  personal  prop- 
erty and  all  the  money  belonging  to  him, 
whether  in  his  possession  or  held  by 
others  for  him,  and  all  debts  or  chose) 
in  action  belonging  to  him  or  in  whicb 
he  was  beneficially  interested,  and  that 
it  was  all  the  personal  property  which 
he  owned  and  all  his  money  at  the  time 
of  the  institution  of  the  suit  and  levy  of 
the  writ  and  during  the  entire  period 
from  the  filing  of  the  suit  to  the  claim- 
ing of  his'  exemptions.  Held,  that  such 
statement  constituted  a  sufficient  "inven- 
tory" required  by  Code  1907,  %  4186. 
Johnson  v    Huntsville    Grocery    Co.,  10 

Ala.    App.    479,    85    So.    441. 

§  47.  Conten  and  Determinatim  of 
Claim. 
Remedy— Procedure.— Where  defend- 
ant in  garnishment  inventories  property 
claimed  to  be  exempt,  and  verifies  that 
it  is  all  that  he  owns  or  in  whicb  he 
has  any  beneficial  interest,  plaintiff's 
remedy  is  by  issue  joined  tinder  Code 
1907,  §  4184,  and  not  by  motion  for  judg- 
ment by  default  under  g  417B.  Johnson  v. 
Huntsville  Grocery  Co..  10  Ala.  .\pii. 
479,   65   So.   441. 

§  77.  Pleading. 
Complaint   —  Sufficiency.— Certain   life 
policies  stipulated  that  the  in- 
would   pay   the   insured,   personally, 
certain   amounts   upon    the   expiration  of 
given  number  of  years  after  the  issn- 
ce  of  the  pohcies;  the  insured  reserv- 
;  to  himself  a  benefit  thereunder.    The 
creditors  of  insured,  after  his  death,  filed 
a  reach  the  proceeds  of  the  pol- 
lleging    that     deceased     was    in- 
debted to   them  at  and  before   his  death, 
that  he  was  insolvent,  and  that  he  had 
paid    premiums   up    to    the    time  of  his 
death.     Held,  that  the  bill  was,  demurra- 
failing  to  show  affirmatively  that 
the    money    was    liable    for    the    debts,   or 
defeat  the  claim  of  the  beneficiary  to 
the    proceeds;    there    being   no    allegation 
that     the     premiums     paid     by     deceased 
were  in  excess  of  $750,  allowed  by  Code 
1907,  g  450S,  providing  that  proceeds  of 
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;  policies  shall  be  exempt  from 

execution  for  certain  amounts.     Kimball 
V.   Cunningham   Hdw.   Co.,   192  Ala.  223, 
'68  So.  31)». 
{  7S.  Evidence. 

Striking  Out  CUim.— Where  defendant 
claimed  that  the  sum  of  $130.99  which 
had  been  garnished  was  exempt,  and 
filed  an  inventory  under  oath  that  such 
sum  consisted  of  all  his  property,  the 
fact  that  on  plaintifFs  motion  for  judg- 
ment condemning  the  sum  garnished  it 
was    proven    that  at  the  time  the    writ 


was  served  defendant  owned  about  $400 
worth  of  other  personal  property  did  not 
show  he  was  not  prejudiced  by  the 
court's  ruling  striking  his  claim  of  ex- 
emptions and  entering  judgment  by  de-. 
fault;  the  undisputed  evidence  not  being 
such  as  to  exclude  the  inference  that  at 
the  time  of  the  service  of  the  writ  he  bad 
less  than  $1,000  worth  of  personal  prop- 
erty, including  that  mentioned  in  the 
claim  of  exemptions.  Johnson  v.  Hunti- 
ville  Grocery  Co.,  10  Ala.  App.  470,  M 
So.  441. 


Exhibits. 

See  ante,  CRIMINAL  LAW;  EVIDENCE. 

EjqMriments. 

See  ante,  CRIMINAL  LAW;  EVIDENCE. 

Expat  Testimony. 

See  ante.  CRIMINAL  LAW;  EVIDENCE. 

Expitmtion  of  Lease. 

See  post,  LANDLORD  AND  TENANT. 

Ejqnration  of  Office. 

See  post.  OFFICERS, 
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EXPLOSIVES. 

§  1.  Injuries  from  Accidental  Explosions. 

§  3.  Illegal  or  Negligent  Manufacture,  Storage  ( 

§  4.  Injuries  from  Blasting. 


Keeping. 


Cross  References. 

See  the  title  EXPLOSIVES,  vol.  7,  p.  366,  and  references  there  given. 

In  addition,  see  ante.  ADJOINING  LANDOWNERS;  DAMAGES;  EVIDENCE, 
post,  JUDGMENT;  MASTER  AND  SERVANT;  NEGLIGENCE;  NUISANCES; 
TORTS. 

As  to  injuries  to  adjacent  property  by  blasting,  see  ante,  ADJOINING  LAND- 
OWNERS. As  to  nature  and  extent  of  damages  in  actions  on  account  of  blasting, 
see  ante,  DAMAGES.  As  to  admissibility  of  expert  or  opinion  evidence  as  to  blast- 
ing methods,  see  ante,  EVIDENCE.  As  to  joint  or  several  liability  in  actions  for 
damages  caused  by  blasting,  see  post,  JUDGMENT;  TORTS.  As  to  duty  of  mas- 
ter to  servant  in  the  using  of  explosives,  see  post,  MASTER  AND  SERVANT. 
As  to  acts  constituting  negligence  in  storing  and  using  explosives,  see  post,  NEG- 
LIGENCE. As  to  continuous  blasting  constituting  a  public  i 
NUISANCE. 


§  1.  Injurica  from  Accidental  ExplocionB. 
§  3.  —  Illegal  or  Negligent  Manufac- 
ture, Storage  or  Keeping. 

Care  in  Keeping  and  Storing. — If  de- 
fendant, operating  iron  and  smelting 
furnances  and  also  quarrying  rock,  kept  a 
large  quantity  of  dynamite  near  and  in 
dangerous  proximity  to  a  thickly  set- 
tled community,  in  a  building  or  maga- 
zine situated  close  to  a  railroad  track 
operated  by  it,  and  close  to  large  slag 
piles,  where  hot  slag  was  deposited  by 
it  in  its  operations,  and  where  hot  slag 
was  carried  from  its  furnaces  close  by 
the  explosives  by  engines  hauling  hot 
pots  containing  slag,  defendant  was 
prima  facie  guilty  of  maintaining  a  nui- 
sance. Sloss-Sheflield  Steel,  etc.,  Co.  v. 
Prosch,  190  Ala.  290,  67  So.  616. 

If  defendant  in  quarrying  was  under 
the  necessity  of  using  dynamite,  the  law 
cast  the  duty  on  him  to  keep,  handle, 
and  use  it  in  a  reasonably  safe  and  care- 
ful manner.  Sloss-Sheffield  Steel,  etc., 
Co.  V.  Prosch.  190  Ala.  290,  67  So.  516. 

Where  dynamite  was  stored  only  tem- 
porarily in  a  warehouse,  recovery  could 
not  be  had  for  damage  done  to  an  ad- 
joining 'building,  unless  there  was  some 
special  negligence  in  the  manner  of 
keeping  it.  Hamilton  v.  Cranford  Mer- 
cantile   Co,    (Ala.),    78    So.    401. 

Pleading.— A  count  alleging  that  de- 
fendant's   stored    dynamite   "in   or    near 


said  town,"  and  that  it  was  "in  ncit 
proximity  to  many  persons  and  build- 
ings," sufficiently  alleg«d  the  dangei. 
Sloss-Sheffield  Steel,  etc.,  Co.  f.  Prosch, 
190  Ala.  290,  67  So.  516. 

Burden  of  Proof.  —  Where  plaintiff 
claimed  that  an  explosion  of  dynamite  in 
another  burning  building  was  the  cause  of 
the  burning  of  his  building,  the  burden 
was  on  him  to  prove  that  the  explosion 
was  the  proximate  cause.  Hamilton  :'. 
Cranford  Mercantile  Co.  (Ala.),  78  So. 
401. 

AdmissIbilitT  of  Evidence. — In  action 
for  damages  by  fire,  alleged  to  have 
been  caused  by  neighboring  explosion, 
evidence  as  to  condition  of  basement 
when  cleaned  out  months  after  the  lire, 
after  the  weather  had  its  effect,  was  ad- 
missible; its  weight  being  for  the  jury. 
Hamilton  v.  Cranford  Mercantile  Co. 
(Ala.),  78  So.  401. 

In  action  for  damages  by  fire  alleged 
to  have  been  caused  by  an  explosion  in 
another  building,  it  was  immaterial  that 
defendant  had  stored  dynamite  in  bis 
building  two  years  before.  Hamilton  i'. 
Cranford  Mercantile  Co.  (.Ala.),  78  So. 
401. 

Mi^ading  InMructioo.— Where  plain- 
tiff claimed  damage  by  fire  was  caused 
by  an  explosion  in  defendant's  building, 
an  instruction  that,  if  an  explosion  in 
plaintiff's      building      caused    or    "proxi- 
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mately  contributed"  to  the  burning  of 
his  property,  to  find  for  defendant  was 
not  affirmatively  bad,  but  was  mislead- 
ing «nd  inaccurate.  Hamilton  v.  Cran- 
ford  Mercantile  Co.  (Ala.),  7g  So.  401. 
§  1.  Injuriea  from  BUBtrng. 

Proximate  Negligence.— Where  plain- 
tiff is  injured  by  blasting  while  lawfully 
on  the  defendant's  premises,  the  liability 
of  the  defendant  depends  upon  some 
proximate  negligence  on  his  part.  Ex 
parte  Birmingham  Realty  Co.,  183  Ala. 
444,  63  So.  «T,  cited  in  note  in  L.  R.  A. 
1917A,  1017. 

Pleading^Sufficiency. — A  count  of  a 
complaint  for  injuries  caused  by  blast- 
ing which  charged  that  the  defendant's 
servants,  acting  within  the  scope  of 
their  employment,  knowing  that  the 
blasting  would  frighten  and  endanger 
the  plaintiff  and  his  family  and  damage 
his  property  by  casting  rock  thereon, 
wantonly  caused  rock  and  stone  to  be 
cast  on  his  premises,  is  not  objectiona- 
ble as  alleging,  under  charge  of  wanton 
injury  conduct  which  did  not  amount  to 
wantonness.  Birmingham  Realty  Co. 
V.  Thomason,  8  Ala.  App.  535,  63  So.  65. 

In  an  action  for  injuries  >by  blasting,  a 
count  which  charged  that  the  defendant's 
servants,  acting  in  the  line  and  scope  of 
their  authority,  and  knowing  that  the 
blasting  would  frighten  and  endanger 
the  plaintiff  and  his  family  and  damage 
his  properly  by  casting  stone  thereon, 
wantonly  caused  rock  and  stone  to  be 
cast  upon  plaintiff's  premises,  sufficiently 
charges  a  trespass.  Ex  parte  Birming- 
ham Realty  Co.,  183  Ala.  444,  63  So.  67. 
cited  in  note  in  L.  R.  A.  1917A,  1017. 

Elements  of  Damages. — A  corporation 
whose  servants  are  blasting  under  cir- 
cumstances amounting  to  a  nuisance  is 
liable  for  fright,  sense  of  personal  dan- 
ger, and  other*  mental  suffering  on  the 
part  of  one  whose  premises  are  invaded 
by  stones  thrown  by  the  blasts,  and  not 
merely    for    nominal    damages   as    in    the 


case  of  an  isolated  trespass.  Birming- 
ham Realty  Co.  v.  Thomason,  8  Ala, 
App.   333,  63   So.   65. 

Evidence  of  Danugei.  —  Where  the 
complaint  alleged  an  interference  by 
blasting  with  the  right  of  plaintiff  to  en- 
joy his  residence,  in  comfort  and  safety 
to  himself  and  family,  evidence  of  the 
ages  of  his  children  was  admissible  to 
show  the  nature  and  extent  of  the  viola- 
tion of  his  right.  Birmingham  Realty 
Co.  V.  Thomason,  8  Ala.  App,  S35,  63 
So.    65. 

Effect  on  Qther  Property.— In  an  ac- 
tion for  damages  to  property  by  using 
an  excess  of  explosives  in  rock  blasting, 
evidence  of  the  vibratory  effect  upon 
other  buildings  in  the  neighborhood 
was  admissible  to  show  the  character 
and  extent  of  the  explosives.  Harbison- 
Walker  Refractories  Co.  v.  Scott,  18S 
Ala.  641,  64  So.  547,  cited  in  note  in  Ann. 
Cas.  L.  R.  A.  1917A,  1017. 

As  showing  the  character  of  blastings 
and  concussions  by  which  plaintiff's 
house  was  injured,  proof  that  rocks  wire 
thereby  thrown  on  premises  of  others  is 
admissible.  Louisville,  etc.,  R.  Co.  V. 
Lynne   (Ala.).  75  So.   14. 

Question  for  Jury,— Even  though  a 
'plaintiff  in  an  action  for  trespass  by 
blasting  fails  to  prove  aggravation, 
which  would  entitle  him  to  exemplary 
damages,  a  requested  general  charge  far 
the  defendant  should  be  refused,  since 
the  plaintiff  would  slill  be  entitled  to 
compensatory  or  nominal  damages.  Ex 
parte  Birmingham  Realty  Co.,  183  Ala. 
444,  63  So  67,  cited  in  note  in  L.  R.  A. 
1917A,  1017. 

In  an  action  for  injury  to  plaintiff's 
property  by  excessively  heavy  rock 
blasting,  evidence  held  to  make  the  ques- 
tion of  wanton  negligence  a  jury  ques- 
tion. Harbison-Walker  Refractories  Co. 
V.  Scott,  185  Ala.  641,  64  So.  547,  cited 
in  note  in  Ann.  Cas.   1916C,  1180. 


Ex  Post  Facto  Laws. 

ante,  CONSTITUTIONAL  LAW, 


Eaqwess  Companiet. 

See  ante,  CARRIERS. 
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EqweM  Conftkn*. 

See  ante,  CONTRACTS;  DEEDS;  post.  WILLS. 

Eiqwew  ComidenJion. 

See  ante,  CONTRACTS;  DEEDS. 

Eiq>re»  Conttmcti. 

See  ante,  CONTRACTS. 

ExpreM  CoTenants. 

See  ante,  COVENANTS. 

ExpicM  Malice. 

Set  ante.  CRIMINAL  LAW;  post,  FALSE  IMPRISONMENT;  HOMICIDE; 
LIBEL  AND  SLANDER;  MALICIOUS  PROSECUTION. 

EiqireM  TnuU. 

See  post,  TRUSTS. 
E^HTew  Wunnty. 

See  ante,  COVENANTS;  post,  SALES;  VENDOR  AND  PURCHASER. 

Expubion  of  Pastengw. 

Sec  ante,  CARRIERS. 

Expubion  oi  Tenant. 

See  post.  LANDLORD  AND  TENANT. 

Extension  of  Lease. 

See  post,  LANDLORD  AND  TENANT. 

Extension  of  Time. 

See  the  particular  titles  where  the  question  properly  arises;  thus,  as  to  time  of  ap- 
pearance, see  ante,  APPEARANCE.  As  to  time  of  payment  of  mortgage,  see  post, 
MORTGAGES.    As  to  time  to  plead,  see  post,  PLEADING. 

Extortion. 

See  the  title  EXTORTION,  vol.  7,  p.  372,  and  references  there  given. 
1140 

Diomzeaov  Google 


EXTRADITION. 

I.  Interstate. 

§  4l4.  Application  for  Arrest  and  Proceedings  Thereon. 
§  5.  Warrant  for  Arrest  and  Delivery. 

Cross  References. 
See  the  title  EXTRADITION,  vol.  T.  p.  374,  and  references  there  given. 
As  to   proceedings  in   habeas  corpus  application  of  fugitive  from  justice  appre- 
hended on  extradition  warrant,  see  ante,  HABEAS  CORPUS. 


I.  INTERSTATE. 
§  4^.  Application  for  Arrest  and  Pro- 
ceedings Tliereon. 
Juriadictional  Facts. — The  law  requires 
the  governor,  before  issuing  a  warrant 
the  apprehension  of  a  fugitive  from 
ce  in  another  state,  to  tind  that  such 
fugitive  is  duly  charged  in  the  other 
state  with  a  crime,  and  that  he  has  fled 
from  justice  in  such  state  and  taken 
refuge  in  Alabama.     Pool  v.  State   (Ala. 

App.),    78    So.    407. 

§  5.  Warrant  for  Arrest  and  Delivery. 
See  ante,   "Application   for  Arrest  and 


Proceedings  Thereon,"  g  454. 

Jurisdiction.  —  It  was  within  prov- 
ince of  governor  to  require  production 
of  satisfactory  evidence  of  existence  of 
jurisdictional  facts  law  required  him  to 
find  before  issuing  warrant  for  arrest  on 
requisition  of  fugitive  from  justice  in 
another  state.  Pool  v.  State  (Ala.  App.), 
78    So.  407. 

Recitals  in  warrant  issued  on  requisi- 
tion of  governor  of  another  state  for 
arrest  of  fugitive  from  justice  are  prima 
facie  evidence  of  jurisdictional  facts. 
Pool  V.  State   (Ala.  App.),  78  So.  407. 


Extraordiiiary  Care. 


Extriniic  Evidence. 

See  ante,  CRIMINAL  LAW;  EVIDENCE. 

Facilities. 

See  ante,  CARRIERS;  post,  RAILROADS. 
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FACTORS. 

§     1.  Who  Are  Factors. 

§     8.  Powers,  Duties  and  Liabilities  as  to  Sale. 

§  11.  Price. 

§  23.  Lien. 

§  23  (2)  Existence  and  Extent  in  General. 

§  23  (4)  Priorities. 

Cross  References. 
See  the  title  FACTORS,  vol.  7,  p.  378,  and  references  there  given. 
In  addition,  see  ante  BROKERS;  post.  PRINCIPAL  AND  AGENT. 


I.  WHO  ARE  FACTORS. 

Definition— Where  a  foreign  corpora- 
tion shipped  potatoes  on  consignment  to 
a  commission  broker  fr>r  him  to  5cll.  lat- 
ter was  a  "factor"  within  the  definition 
of  a  factor  as  one  who,  as  a  business, 
sells  goods  and  merchandise  consigned 
and  delivered  to  him  by  or  for  his  prin- 
cipals and  for  a  compensation  commonly 
called  factorage  or  commission.  Tyson 
V.  Jennings  Produce  Co.  (Ala.  App,),  77 
So.  9B6. 
§  S.  Poirers,  Duties  and  LiabiUtiea  as  to 

Sale. 
§  11.  Price. 

HisMke  in  Ueasage.— Where  plaintiff 
wired  a  factor  asking  whether  he  could 
sell  potatoes  at  81  cents,  and  he  replied, 
"Can  sell  at  81,  competitors  offering  at 
7S,"  intending  to  say  "Can't  sell  at  81," 
and  potatoes  were  shipped  and  sold  at 
less  than  81  cents,  plaintiff  could  re- 
cover difference  in  balance  due,  after 
deduction    of    proper     commission,    be- 


tween price  at  Bl  cents  and  actual  sell- 
ing price.  Tyson  v.  Jennings  Produce  Co, 
(Ala.  App.),  77  So.  986. 


§  BS  (S)  £xi»tence  and  Extent  in  Gen- 
eral. 
Prior  Tranaactions.— Cotton  (actors  to 
whom  cotton  was  consigned  as  against 
consignor  held  to  have  lien  not  only  for 
advances  on  the  cotton,  but  for  any  gen- 
eral balance  due  on  accounts  growing 
out  of  similar  dealings.  Baker,  etc.,  Co. 
V    American   Agri.   Chemical   Co.    (Ala.), 

77    So.   866. 

§  SS  (4)  Priorities. 

Lien  of  Cotton  Factor.  —  Cotton  fact- 
ors' lien  on  cotton  consigned  to  them  held 
subordinate  to  an  outstanding  legal  ti- 
tle or  a  paramount  equity  of  which  the 
Factor  had  notice  before  (he  lien  at- 
tached by  virtue  of  possession.  Baker, 
etc.,  Co.  V.  American  Agri.  Chemical  Co. 
(Ala.),  77  So.  866. 


Failure. 

See  ante,  BANKRUPTCY. 
As  to  failure  of    consideration,  see    ante,  BILLS  AND    NOTES;  CONTRACTS; 
DEEDS;  post,  SALES;  VENDOR  AND  PURCHASER.    As  to  failure  of  title,  see 
ante,  COVENANTS;  post.  VENDOR  AND -PURCHASER. 


Faith  and  Credit. 

See  post.  JUDGMENT. 
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FALSE  IMPRISONMENT. 

I.  OiTil  Liability. 

(A)  Acts  Constituting  False  Imprisonment  and  Liability  Therefor. 
§     1.  Nature  and  Elements  of  False  Imprisonment. 

§    2.  In  General. 

§     5.  Illegality  of  Arrest. 

§  5  (1)  In  General. 

§  5   (2)   Liability  of  Judicial  Officers. 

§  5  (3)  Liability  of  Officer  or  Other  Person  Making  Arrest 
and  Persons  Assisting  Officer. 
§    6.  Illegality  of  Detention  after  Arrest.' 
§     7.  Defenses. 

§    8.  ■: In  General. 

§    9.  Judicial  Process. 

§  11.  Persons  Liable. 

(B)  Actions. 

§  12.  Pleading. 

§  12  (1)   Declaration,  Complaint  or  Petition. 

§  12  (2)   Plea  or.  Answer. 

§  12  (3)   Issues,  Proof,  and  Variance. 
§  13.  Evidence. 

§  14.  Presumptions  and  Burden  of  Proof. 

§  15.  Admissibility  in  General. 

§  18.  Nature  and  Circumstances  of  Act. 

§  ISyi.  Extent  of  Injury. 

§  19.  Aggravation  of  Damages. 

§  20.  Mitigation  of  Damages. 

§  20>i.  Weight  and  Sufficiency. 
§  21.  Damages. 

§  22,  Elements  of  Compensation. 

§  23.  Exemplary. 

§  24.  Trial. 

§  25.  Questions  for  Jury. 

§  26.  Instructions.  , 

Cross  References. 

See  the  title  F.\LSE  IMPRISONMENT,  vol.  7,  p.  387,  and  references  there  given. 

In  addition,  see  ante,  APPEAL  AND  ERROR;  post,  HABEAS  CORPUS;  MA- 
LICIOUS PROSECUTION;   MASTER  AND   SERVANT;  TRIAL. 

As  to  the  elements  of  action  for  malicious  prosecution  in  general,  see  post,  MA- 
LICIOUS PROSECUTION.  As  to  liability  for  acts  of  servant  in  causing  arrest  or 
detention,  see  post.  MASTER  AND  SERVANT.  As  to  instructions  as  to  proba;ble 
cause  in  false  imprisonment  cases,  see  post,  TRIAL. 
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I.  CIVIL  LIABIUTY. 

(A)    ACTS    CONSTITUTING    FALSE 
IMPRISONMENT    AND    LIABIL- 
ITY  THEREFOR. 
f  1.  Nature  and  Elements  of  Palae  Im- 

prisomneiit. 
}  S.  — —  In  GeneraL 

The  |iM  of  an  action  for  false  Imprii- 
eiunent  is  the  unlawfulness  of  the  im- 
prisonment.  King  v.  Gray,  189  Ala.  686, 
66  So.  643. 

Unlawful  Detention.  —  Detention  of 
person  by  another  with  force,  or  against 
will  of  person  detained,  is,  in  law,  im- 
prisonment; and,  if  detention  is  not 
rightful,  it  is  unlawful.  Central,  etc.,  R. 
Co.  V.  Cariock,  19fl  Ala.  639,  73  So.  3«i. 

I  B.  lUegalitr  of  Arrest. 

{  S  (1)  In  GeneraL 

Proximate  Cauae.^  Where  defendant, 
through  mistake,  had  built  a  house  on 
plaintiff's  land,  and  after  plaintifTs  en- 
try at  a  time  when  neither  defendant  nor 
his  tenant  were  in  actual  possession  told 
the  officer  if  plaintiff  persisted  in  going 
on  the  premises,  as  plaintiff  had  declared 
his  intention  of  doing,  he  wanted  him 
arrested,  the  arrest  immediately  after 
was  the  proximate  result  of  defendant's 
request.  Rhodes  v.  McWilson,  192  Ala. 
679,  6e  So.  69. 
I  S  («)  LUMlity  of  Judicial  Officera. 

Jurisdiction  of  Juaticc. — An  ex  officio 
justice  of  peace,  who,  in  view  of  Code 
1907,  IS  760S,  7606,  had  jurisdiction  as  a 
committing  magistrate  in  case  charging 
plaintiff  with  violation  of  Acts  1907,  p. 
413,  S  11  (Acts  1911,  p.  613'),  and  who  en- 
tertained view  that  Acts  1909,  pp.  41,  42, 
was  applicable,  merely  exceeded  his  ju- 
risdiction, where  he  in  good  faith  ad- 
judged plaintiff  guilty,  and  tentenced 
him,  and  neither  defendant  or  his  sureties 
were  liable  to  plaintiff,  who  had  been  in- 
carcerated in  jail  for  eight  days  as  a  con- 
setjuence,  on  the  theory  that  his  act  was 
wholly  without  jurisdiction.  Blancett  v. 
Wimberley  (Ala.  App.).  78  So.  318. 
{  B  (3)  Liability  of  Officer  or  Other  Per> 
•on  Haldng  Aneat  and  Persona  Aa- 
aininc  OfBcer. 

LUbility    of  Sheriff.— A    sheriff,    while 


executing;  writs  regubr  and  valid  on 
their  fc^c,  and  issued  from  a  conrt  or 
person  having  jurisdiction  in  the  prem- 
ises, is  not  required  to  look  beyond  the 
writs  or  to  inquire  as  to  the  validity  of 
the  proceedings  prior  to  their  issue,  and 
a  sheriff's  arrest  of  plaintiff  on  two  duly 
issued  warrants,  charging  him  with  vio- 
lating the  tick  law  quarantine  and  with 
violating  the  quarantine  laws  for  live 
stock,  sufficient  to  show  violations  of 
law  if  rules  and  regulations  of  the  state 
live  stock  sanitary  board  established  un- 
der Code  1907,  85  757-770,  were  then  op- 
erative in  the  county,  was  not  an  ac- 
tionable wring.  Ferguson  v.  Starkey, 
192  Ala.  471,  68  So.  346. 
I  B.  lUegality  of  Detention  after  Arrest 

Retease  to  Secure  Bail. — If  a  prison- 
er's detention  by  sheriff  was  under  valid 
process,  there  was  no  affirmative  obli- 
gation on  the  sheriff  to  release  him  from 
custody  or  to  conduct  him  in  search  of 
sureties  on  an  appearance  bond.  Ahl- 
richs  V.  Rollo  (Ala.),  76  So.  37. 
§  7.  Defenses. 
§  S.  In  Oeneral. 

Justification  of  arreat  and  impriaon- 
ment  under  legal  process  is  a  complete 
defense  to  an  action  for  false  imprison- 
ment. Nolen  V.  Jones  (Ala.),  76  So. 
939. 
§  B.  —  Judicial  Process. 

Regularity  of  Proceaa.— A  ministerial 
or  executive  officer  is  not  liable  to  an  ac- 
tion for  false  imprisonment  when  he 
acts  under  a  process  regular  on  its  face. 
Tennessee  Coal,  etc.,  R.  Co,  v.  Butler, 
187  Ala.  91,  flS  So.  804. 

Validity  of  Affidavit.— Where  affidavit 
taken  before  a  justice  of  the  peace  to  be- 
gin a  prosecution  in  county  court 
showed  that  affiant  was  before  justice  of 
the  peace,  and  swore  to  and  subscribed 
the  affidavit  and  that  proceeding  was 
instituted  on  stated  date,  and  there  is 
nothing  on  face  of  affidavit  to  warrant 
or  show  that  it  has  been  altered  in  re- 
spect to  dale,  such  affidavit  was  not  void 
on  its  face.  Ahlrichs  v.  Rollo  (Ala.),  76 
So.  37. 
3    11.    Peraona   Liable. 

.See    also     ante,    "L'ability    of   Judicial 


ranv  Google 


!  U-12  (2) 


False  Imprisonment 


1145 


Officers,"  S  5  (*);  "Liability  of  Officer 
or  Other  Person  Making  Arrest  and 
Persons   Assisting  Officer,"   £   S   (3). 

Arrest  by  Depot;— Llibility  of  Sher- 
iff.^— Where  his  general  deputy,  a  police 
officer,  with  the  same  authority  to  ar- 
rest with  or  without  warrants,  while 
acting  within  the  scope  of  his  authority 
or  under  the  color  of  his  office,  made  an 
illegal  arrest,  for  which  he  would  be  lia- 
-ble,  the  sheriff  was  also  civilly  liable  to 
'  the  same  degree  and  the  same  extent. 
Hereford  v.  Brentz,  192  Ala.  itS,  M  So. 
950,  cited  in  note  in  L.  R.  A.  1015E,  173. 

(B)   ACTIONS. 
§  IS.  {'leading. 

§   It  (1>   DecUmtion,    CompUinl  or  Pe- 
dtioD. 

AUegitioii  of  Malice. — Murphy  v.  Mc- 
Adory.  183  Ala.  209.  6!  So.  706.  See  the 
title  FALSE  IMPRISONMENT,  g  18 
(1),  vol.  7,  p.  391. 

Momentary  Detention.  —  The  pre- 
scribed allegation  in  the  code  form  of 
complaint  for  false  imprisonment,  as  to 
the  duration  of  the  imprisonment,  is 
merely  directory,  since  it  relates  merely 
to  the  extent  of  the  injury,  and  a  mo- 
mentary detention,  if  wrongful,  gives  a 
complete  cause  of  action.  Strain  v.  Ir- 
win, 195  Ala.  414,  70  So.  734.    . 

Form — Sufficiency. — A  complaint  sub- 
stantially following  Code  1907,  §  5362, 
form  No.  19,  for  false  imprisonment, 
though  containing  averments  necessary 
for  an  action  for  malicious  prosecutionj 
hut  unnecessary  to  a  cause  of  action  for 
false  imprisonment  .is  good  as  against 
demurrer  not  specifying  the  defect. 
Deason  v.  Gray,  189  Ala.  672,  66  So.  ft46. 

Requisite!. — Counts  for  false  imprison- 
ment need  not  allege  the  place,  nor  the 
manner  in  which,  or  the  agent  by  whom, 
the  arrest  was  made,  nor  that  defendant 
who  caused  it  was  present  when  it 
made.  Strain  v.  Irwin,  199  Ala.  41*,  70 
So.  734. 

Irregularity.^A  count  for  false  im- 
prisonment, alleging  that  plaintiff  claimed 
of  defendant  specified  damages  for  c 
ing  plaintiff  to  be  illegally  arrested  < 
charge  of  removing  property  upon  which 
a  mortgage  existed;  that  such  arrest  was 
illegal    and    against    plaintiff's    will    and 


vas  accompanied  by  force  and  arms; 
ind  that  plaintiff  was  arrested  on  such 
barge  on  a  special  date,  and  "was  de- 
tained in  custody  under  said  charge 
and  illegal  arrest  for,  to-wit  —  hours"  — 
though  it  did  not  follow  the  code  form 
—stated  a  good  cause  of  action.  Strain 
V.  Irwin,   1S5  Ala.   414,  70  So.  78^. 

Charge  of  lUegality,— Counts  for  false 
imprisonment  alleging  that  plaintifTs  ar- 
rest was  illegal,  even  though  conclusion, 
held  not  to  render  counts  for  false  im- 
prisonment demurrable^  no  charge  of  il- 
legality being  required  to  show  a  prima 
facie  cause  of  action.  Strain  v.  Irwin, 
195    Ala.    414,    TO    So.    734. 

Illegal  Arrest  is  False  Imprisonment 
— Where  a  count  for  false  imprisonment 
was  in  code  form,  and  alleged  that  de- 
fendant maliciously  and  without  proba- 
ble cause  caused  plaintiff  to  be  illegally 
arrested  on  a  special  charge,  it  was  not 
essential  to  the  statement  of  a  cause  of 
action  that  it  should  farther  allege  an 
imprisonment,  as  an  illegal  arrest  is  both 
technically  and  in  fact  a  false  imprison- 
ment. Strain  v.  Irwin,  195  Ala.  414,  70 
So.  734. 

§  IS  (S)   Flea  or  Answer. 

Justification. — In  an  action  for  unlaw- 
ful arrest  and  false  imprisonment,  tried 
on  the  plea  of  the  general  issue  only, 
there  could  be  no  justification  of  the  ar- 
rest, and  the  only  proper  inquiries  were 
as  to  defendant's  responsibility  for  the 
arrest  and  the  amount  of  damages. 
Rhodes  v.  McWilson,  193  Ala.  675,  69 
So.  89. 

Hatters  Available  tinder  General  Is- 
soe.— In  an  action  for  false  imprison- 
ment, a  plea,  so  far  as  it  denied  respon- 
sibility for  the  action  of  a  justice  of  the 
peace  and  sheriff  who  arrested  plaintiff, 
was  a  mere  traverse  of  the  complaint. 
Strain  v.  Irwin,  195,  Ala.  414,  70  So.  73i4. 

In  an  action  for  false  imprisonment, 
the  facts  that  plaintiff  made  no  objec- 
tion to  his  arrest,  but  voluntarily  accom- 
panied the  officer  and  gave  bail  for  his 
appearance,  and  that  defendant  was  not 
present  and  took  no  part  in  the  arrest, 
were  available,  if  at  all,  under  the  gen- 
eral issue.  Strain  v.  Irwin,  195  Ala.  414. 
70  So.  734. 
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S  U  (S)  Itaaes.  Proof,  and  Vuitnce. 

Variance  in  Charts. — In  an  action 
unlawful  arrest  and  detention  of  plaintiff 
on  a  charge  of  trespass  after  warning, 
docket  of  the  recorder's  court  showing 
that  plaintiff  was  tried  on  a  charge  of 
trespass,  even  if  it  concerned  the  charge 
on  which  plaintiff  was  arrested,  was 
immaterial  variance;  and  the  failure  to 
prove  a  detention  of  two  days, 
leged,  was  likewise  immaterial,  since 
that  was  merely  one  element  of  dam- 
age. Rhodes  v.  Mc  Wilson,  192  Ala. 
675.    69   So.   68. 

Burden  of  Proof.— Where, 
for  false  imprisonment,  plaintiff  pleaded 
an  illegal  arrest,  he  thereby  anticipateti 
the  defense  of  justification,  and  unneces- 
sarily assumed  the  negative  .burden  of 
proof,  and  hence  a  plea  setting  up  justi- 
fication under  legal  process  or  legally  au- 
thorized action  was  unnecessary.  Strair 
V.  Irwin.  195  Ala.  <I4.  70  So.  734. 

Proof  under  Allecation. — Where,  in  ar 
action  for  false  imprisonment,  plaintiff 
alleged  that  the  imprisonment  was  ma- 
licious, instead  of  unlawful,  and  without 
probable  cause,  he  was  bound  to  prove 
both  malice  and  want  of  probable  caui 
King  V.  Gray,  1B9  Ala.  686,  66  So.  643'. 

City  Ordinance — AdtnlMibilitir.— In  i 
action  in  the  circuit  court  for  unlawful 
arrest  and  false  imprisonment,  a  city  or- 
dinance authorizing  arrests  without  war- 
rant, in  certain  cases  not  authorized  by 
state  laws  held  inadmissible  to  show  a 
lawful  arrest,  in  the  absence  of  a  plea  of 
justification.  Rhodes  v.  McWilson,  19! 
Ala.    675.    69    So.    69. 

Arrest  hf  Bail— Effect  of  Bond.— In 
an  action  for  false  imprisonment  con- 
sisting of  an  unlawful  arrest  by  bail,  the 

bond  is  admissible  in  justification  only 
where  the  right  of  the  tail  to  make  the 
arrest  is  properly  j  leaded,  and.  if  not  so 
pleaded,  is  admissible  only  in  mitigation. 
Nicholson  V.  Killpatrick.  188  Ala.  258.  6fl 
So.  8. 

§  13.  Evidence. 

§    14.   —      Preaumptiona  and  Burden  of 
Proof. 
Acta    of    Agents— Ratification.— In    or- 
der to  hold  a  corporation  liable  for  false 
imprisonment,  the  party 


show  that  those  who  actually  detained 
him  were  acting  as  its  agents,  or  that 
their  acts  were  ratified.  Alabama  Fuel 
etc..  Co.  V.  Rice,  187  Ala.  458,  63  So.  401. 
§  IB.  AdminibUity  in  GeneraL 

See  ante.  "Issues,  Proof,  and  Vari- 
ance,"  5    12    (3). 

Evidence  of  Other  Acta.— In  an  acbon 
against  a  corporation  for  false  impris- 
onment, evidence  that  its  agent  who  de- 
tained plaintiff,  and  who  had  previously  ' 
warned  a  negro  off  the  corporate  prem- 
ises, beat  the  negro  with  a  strip  of  lum- 
ber, is  not  admissible.  Alabama  Fuel, 
etc.  Co.  V.  Rice,  187  Ala.  458.  6S  So.  402. 

Refusal  to  Release.- In  an  action  for 
false  imprisonment,  it  having  been 
proven  that  S.  was  defendant's  secretary, 
evidence  that  plaintiff  requested  S.  to 
release  him  from  a  room  occupied  by 
defendant  in  connection  with  its  busi- 
ness, and  that  S.  refused  to  do  so.  held 
admissible.  Birmingham  Ledger  Co.  i'. 
Buchanan,  10  Ala.  App.   SST.  6S  So.  667. 

Detention  in  Room. — In  an  action  for 
false  imprisonment  of  plaintiff  and  other 
newsboys  by  defendant  newspaper  cor- 
poration pending  the  issuance  of  an  impor- 
tant "extra,"  evidence  that  there  was  ni 
way  for  the  boys  to  get  out  of  the  room 
in  which  they  were  confined  was  admis- 
sible. Birmingham  Ledger  Co.  v.  Buch- 
anan, 10  Ala.  App.  527.  65  So.   66T. 

Proceedings  Following  Arrest.— In  an 
action  for  unlawful  arrest  and  false  im- 
prisonment, the  recorder's  record  of  the 
proceedings  and  judgment  following  the 
arrest  was  admissible.  Rhodes  i:  Mc- 
Wilson,   192   Ala.    675.    69    So.   69. 

Inability  to  Send  Letter.— In  an  action 
for  malicious  prosecution  and  false  im- 
prisonment, evidence  that,  while  plaintiff 
imprisoned,  he  wrote  letters  to  his 
family,  but  was  unable  to  get  them 
posted,  that  he  tried  to  get  postage  from 
the  jailer,  but  that  such  officer  said  he 
no  money  with  which  to  furnish 
postage,  was  irrelevant,  and  its  admis- 
on  was  prejudicial  error,  especially 
here  it  was   not   claimed  that  any  one 

fused,  upon  request,  to  place  his  let- 
ters in  the  mail,  it  being  probable  that 
the  absence  of  postage  was  the  reason 
he   could   not   get    them   posted.      Sloss- 
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Sheffield  Steel,  etc.,  Co.  v.  Devaney,  18B 
Ala.  504,  66  So.  5S3. 

llanoer  of  Defendant — In  action  for 
false  imprisonment  the  manner  of  The 
defendant  at  the  trial  in  the  recorder's 
court,  whether  angry  or  otherwise,  was 
irrelevant.  Rhodes  v.  McWilson,  192 
Ala.  675,  69  So.  69. 

S  IB.  ^—  Nature  and  Circumstances  of 
Act 

Rough  Treatment. — In  an  action  for 
false  imprisonment  of  a  newsboy  by  de- 
fendant newspaper  corporation  while 
wailing  the  publication  of  an  "extra,"  ii 
was  proper,  in  connection  with  the  testi- 
mony of  other  witnesses  as  to  the  indi- 
cation on  plaintiffs  person,  and  con- 
cerning the  condition  of  his  clothing  in- 
dicating rough  usage  to  which  he  had 
been  recently  subjected,  to  prove  thai, 
as  soon  as  he  was  permitted  to  leave 
the  place  in  which  he  had  been  con- 
fined, he  went  immediately  to  the  place 
near  by,  at  which  such  other  witnesses 
saw  him.  Birmingham  Ledger  Co.  v. 
Buchanan,  10  Ala.  .\pp.  527,  85  So.  667. 

Where  it  was  plain  that  plaintiff  and 
many  other  newsboys,  older  and  larger 
than  himself,  were  confined  by  defend- 
ant newspaper  corporation  pending  the 
issuance  of  an  important  "extra,"  evi- 
dence of  marks  on  plaintiff's  person,  in- 
dicating a  recent  crying  and  undue  ex- 
citement, and  of  the  torn  and  soiled 
-condition  of  his  clothing  immediately 
after  he  was  released  from  confinement, 
was  admissible  in  connection  with  evi- 
dence indicating  thai  his  condition  might 
-have  resulted  from  experiences  to  w 
plaintiff  was  subjected  by  his  enforced 
confinement.  Birmingham  Ledger  Co. 
V.  Buchanan,  10  .\la.  .App.  537,  65  So.  667. 

Violence  and  Intimidation. — In  an  ac- 
tion for  false  imprisonment  of  plaintiff 
and  a  number  of  other  newsboys  by  de. 
fendant  newspaper  corporation  pending 
the  issuance  of  an  important  "extra," 
«vidence  that  defendant's  secretary  dur- 
ing such  imprisonment  struck  and 
choked  one  of  the  other  boys  was  ad- 
missible to  show  that  the  detention  of 
the  boys  was  accompanied  by  physical 
violence  calculated  to  intimidate  and 
overawe  those  not  subjected  to  such 
treatment.      Birmingham    Ledger    Co,   :■ 


Buchanan,  lO  Ala.  App.  927,  63  So.  667. 

Previous    Trial   in    Justice   Court. — In 

:tion  for  false  imprisonment  when 
plaintiff  was  arrested  for  trespassing,  the 
fact  that  he  was  tried  before  a  justice  for 
trespassing  was  properly  excluded.  Du 
Pont  de  Nemours  Powder  Co.  v.  Hyde 
(Ala.),  77  So.  733'. 
g  l$i^.  Extent  of  Injury. 

Attorney's  F««s.— In  action  for  false 
imprisonment,  where  plaintiff  claimed 
special  damages  for  attorney's  fees  ex- 
pended by  him,  he  is  entitled  to  offer 
evidence  in  support  of  that  claim.  Bosh- 
ell  V.  Cunningham  (Ala.),  76  So.  037. 
§    18.  — ^  AgKravatioa  of  Damafes. 

Circumatances  of  Arrest. — The  circum- 
stances under  which  the  arrest  and  de- 
tention of  plaintiff  were  accomplished 
were  admissible  in  aggravation  of  the 
damages.  Rhodes  v.  McWilson,  192  Ala. 
6TS,  69  So.  69. 
§  SO.  Mitigation  of   Damages. 

Circumstances  of  Arrest. — The  circum- 
stances under  which  the  arrest  and  de- 
tention of  plaintiff  were  accomplished 
were  admissible  in  mitigation  of  the  dam- 
ages. Rhodes  v.  McWilson,  193  Ala.  675, 
69  So.  69. 

Declining  to  Give  Boil.— In  an  action 
for  malicious  prosecution  and  false  im- 
prisonment, if  plaintiff  was  offered  an 
opportunity  to  give  bail  and  could  have 
readily  done  so,  but  declined  and  re- 
mained in  jail,  evidence  as  to  these  facts 
should  have  been  admitted  to  show  that 
his  separation  from  his  family,  and  any 
humiliation  resulting  from  his  continued 
detention,  was  attributable  to  his  own 
choice  and  not  to  defendant's  acts.  Sloss- 
Sheffield  Steel,  etc.,  Co.  *.  Devaney,  189 

Ala.   564,  66   So.   523. 

S    W/a.    Weight    and    Sufficiency. 
Acts   of  Agent — Liability   of   Principal. 

— In  an  action  for  false  imprisonment  of 
a  newsboy  by  refusing  to  permit  him  to 
leave  a  room  on  the  premises  occupied 
by  defendant  newspaper  company  until 
an  important  "extra"  was  published,  evi- 
dence held  to  support  finding  that  the 
person  responsible  for  plaintiff's  impris- 
s  in  defendant's  employ  and 
acting  within  the  course  of  his  em- 
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plojtnent  by  defendant.  Birmingham 
Ledger  Co.  v.  Buchanan,  10  Ala.  App. 
627.  69  So.  e«7. 

Ex«nplarr  Dunac**-— In  an  action  for 
unlawful  arreit  and  false  imprisonment, 
where  there  was  some  evidence  that  de- 
fendant's manner  was  angry  when  he 
caused  plaintiff's  arrest,  and  that  he 
threatened  to  put  plaintiff  in  the  coal 
mines,  and  that  he  knew  the  plaintiff  was 
the  owner  of  the  land,  it  was  error  tc 
submit  the  question  of  exemplary  dam- 
ages. Rhodes  v.  McWilson,  192  Ala. 
679,  69  So.  69. 
§  tl.  Dunagu- 
§  M.  — ^  Blementa  of  CompenMtioii- 

Mental  Sufferinf.  —  Sloss- Sheffield 
Steel,  etc.,  Co.  v.  Devaney,  7  Ala,  App. 
497,  60  So.  »9<l.  See  the  title  FALSE 
IMPRISONMENT,  S  22.  vol.  7.  p.  398. 

Malicious  ProMcation  after  Arreat. — 
Plaintiff,  in  an  action  (or  unlawful  ar- 
rest and  false  imprisonment  on  a  charge 
of  trespass  after  warning,  was  not  enti- 
tled to  damages  for  defendant's  malici- 
ous prosecution  of  the  charge.  Rhodes 
V.  McWilson,  192  Ala.  675,  69  So.  69. 
§   >8.  ^-^  Exemplary. 

Actual  Malice. — Punitive  damages  may 
be  recovered  for  false  imprisonment 
committed  with  actual  malice,  or  its  le- 
gal equivalent,  which  may  be  found  from 
proof  of  a  wanton  disregard  of  plain- 
tifTs  rights.  Birmingham  ledger  Co.  v. 
Buchanan,   10  Ala.  App.  927,  69   So.  €67. 

Acta  of  Deputy— Upon  wrongful  and 
malicious  arrest  by  his  regular  deputy, 
the  sheriff  might  be  liable  in  punitive  or 
exemplary  damages.  Hereford  v.  Brentz, 
19S  Ala.  901,  as  So.  3S0,  cited  in  L.  R.  A. 
1919E,    173. 

Acts  Without  Legal  Excuse. — When 
defendant  newspaper  corporation,  'being 
about  to  publish  an  important  "extra," 
announcing  the  nomination  of  a  candi- 
date for  president  by  the  Republican 
National  Convention  then  in  session,  in- 
carcerated plaintiff  and  a  crowd  of  other 
newsboys  in  its  circulation  room  until 
the  "extra"  was  issued,  that  they  might 


be  ready  to  distribute  the  paper,  and  to 
prevent  them  from  selling  a  rival  paper, 
plaintiffs  restraint  was  without  any  pre- 
tense of  legal  excuse,  and  was  sufficient 
to  justify  an  award  of  punitive  damages 
in  an  action  for  malicious  prosecution. 
Birmingham  Ledger  Co.  v.  Buchanan,  10 
Ala.   App.   927,  69   So.  667. 

§  M.  TrisL 

S  »>  — ~-  Questions  for  Jary. 

Previous  Wrongful  Detention., — In  an 
action  for  false  imprisonment,  the  gen- 
eral charge  for  defendant  was  properly 
refused  on  a  count  claiming  damages 
for  plaintilTi  confinement  in  a  pnblic 
jail,  which  was  shown  to  have  been  on  a 
proper  warrant,  for  plaintiff  might,  un- 
der its  general  averments,  recover  for 
wrongful  detention  previous  to  his  jail 
confinement.  Alabama  Fuel,  etc.,  Co.  t: 
Rice,  187  Ala.  *Se.  69  So.  408. 

Malice— Probable  Canae.  —  In  an  ac- 
tion for  unlawful  arrest  and  false  im- 
prisonment with  malice  and  without 
probable  canse,  held,  under  the  evidence 
that  the  questions  of  malice  and  want 
of  probable  'cause  were  for  the  jury. 
Rhodes  v.  McWilson,  192  Ala.  675,  69 
So.  69. 
§  M.  iDMructions. 

Good  Faith  in  Mitigation.— Charge  on 
mitigation  of  damages,  etc.,  because  of 
good  faith  in  action  for  false  imprison- 
ment held  proper.  Boshell  v.  Cuoning- 
ham   (Ala.),  7«  So.  937. 

HisleaiUng  Instructions. — A  requested 
charge  that  to  justify  an  award  of  ptmi- 
tive  damages  the  jury  must  be  reason- 
ably satisfied  that  the  conduct  of  "de- 
fendant" was  consciously  wrong,  or  in 
reckless  indifference  to  plaintiff's  ri^ts, 
was  calculated  to  mislead  the  jury  to  be* 
lieve  that  it  was  necessary  to  prove  de- 
fendant's corporate  participation  in  the 
wrong,  though  the  commission  of  it  by 
an  agent  or  employee  was  proved  as  al- 
leged in  the  complaint.  Birmingham 
Ledger  v.  Buchanan,  10  Ala.  App.  587, 
89  So.  667. 
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§  24.  Issues,  Proof,  and  Variance. 
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§  26.  In  General. 

§  29.  Falsity  of  Pretense  or  Qaim  and  Knowledge  Tliereof, 

§  32.  Weight  and  Sufficiency  of  Evidence. 

§  32  (3)  Falsity  of  Pretense  or  Claim  or  Knowledge  Thereof. 

§  32  (4)  Parting  with  and  Obtaining  Money,  Property,  or  Writ- 
ten Instrument. 
§  33.  Trial. 
§  34.  Questions  for  Jury. 

Cross  References. 

See  the  title  FALSE  PRETENSES,  vol.  7,  p.  398.  and  references  there  given. 

In  addition,  see  ante,  CRIMINAL  LAW,  post,  INDICTMENT  AND  INFOR- 
MATION. 

As  to  trial  and  procedure  in  prosecutions  for  false  pretenses,  see  ante,  CRIM- 
INAL LAW.  As  to  requirements  of  indictments  in  prosecutions  for  false  pretense*, 
see  post.  INDICTMENT  AND  INFORMATION. 

{  a.  Elements  of  OSeniea. 
}  9,%.  False  Token. 

Check  Without  Pnnda.— The  giving  of 
check  for  goods  to  be  paid  for  upon  de- 
livery, without  explanation,  was  a  repre- 
sentation, symbol,  or  token  that  defend- 
ant had  money  on  deposit  in  such  bank, 
and  if  false  and  given  with  intent  to  de- 
ceive seller  and  induce  him  to  part  with 
goods,  which  was  accomplished,  the  de- 
fendant was  guilty  of  obtaining  property 
under  false  pretenses.  Eaton  v.  State 
(Ala.  App.),  78  So.  321. 
§  «.  Nature  of  PretenM. 

Suffickncy  of  Pretense. — An  indict- 
ment for  false  pretenses  is  sufficient  if 
pretense  alleged  is  not  patently  atiaurd 
or  irrational,  or  if  defrauded  party  had 
not  at  time  it  was  made  and  acted  upon 


means  of  detecting  its  fslsehood.     Clark 
V.  State,  14  Ala.  App.  633,  72  So.  391. 

"Pecuniary  Condition"  ^  Comprehen- 
sion.— Obtaining  goods  on  credit  'by 
false  pretenses,  regarding  pecuniary  con- 
dition or  financial  responsibility,  is  a 
crime  within  Code  1907,  g  6930,  provid- 
ing for  conviction  of  "any  person  who, 
by  any  false  pretense  or  token,  and  with 
the  intent  to  injure  or  defraud,  obtains 
from  another  any  money  or  other  per- 
sonal property,"  as  well  as  by  §  692S, 
specifically  making  such  action  a  crime; 
the  term  "pecuniary  condition,"  used  in  ' 
I  6933,  comprehending,  not  only  money 
in  hand,  but  property  and  all  other  as- 
sets of  value  constituting  an  existing 
fact  that  go  to  make  up  financial  respon- 
sibility as  a  basis  of  credit.  Dennis  v. 
State    (Ala.   App.),    79    So.   707. 
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§  11.  PartiiiK  with  Right  of  Prop- 

erfy  or  PoHeMion. 
Nature  of  Benefit  Obtmined.— In  a 
prosecution  (or  obtaining  money  by 
false  pretense,  that  defendant  did  not  ob- 
tain money  from  defrauded  party  but 
merely  a  suretyship  is  no  defense;  it  be- 
ing  sufHcient  that  the  money  was  parted 
with  by  reason  of  the  false  pretenses  to 
some  other  person  in  payment  of  the 
prisoners  obligation  and  at  his  request. 
Gark  V.  Stale,  14  Ala.  App.  633,  72  So. 
291. 

Time  of  Obtaining  Money.— To  con- 
stitute the  crime  of  false  pretense  it  is 
not  necessary  that  money  should  be 
parted  with  at  time  of  false  pretense;  il 
being  sufficient  that  an  obligation  wa! 
entered  into  'by  reason  of  the  false  prC' 
tense  and  in  consequence  the  party  dc 
frauded  had  to  pay  it.  Clark  v.  State,  14 
Ala.  App.  833,  72  So.  291. 

The  mere  fact  that  all  the  money  wa! 
not  obtained  at  one  time  is  of  no  conse- 
quence in  prosecution  for  obtaining 
money  by  false  pretenses  if  it  was  all 
obtained  by  reason  of  the  false  pretenses. 
Foster  v.  State  (Ala.  .App.).  78  So.  722. 

Snfficiency  of  Evidence.— If  accused  by 
false   pretenses     procured    proceeds     of 
loan   to  be    placed    to   his  credit   on    t 
books  of  the  bank  subject  to  check,  and 
he  afterwards    checked  out    the  amount, 
the  offense  of  obtaining  money  by  false 
pretenses  was  complete.     Foster  v.  Stati 
(Ala.    App.).    78    So.    721. 
§  IS.  ^—  Procuring  Written  Instrument 
or  Signature. 

Signature  to  Note.— Bonner  ;'.  State, 
8  Ala.  App.  236,  63  So.  337,  cited  in  note 
in  Ann.  Cas.  191TA,  827.  See  the  title 
FALSE  PRETENSES,  §  12,  vol.  7.  p.  402. 

PretenBc    Calculated  to    Deceive The 

false  pretense  by  which  a  signature  to  a 
mortgage  is  obtained  must  be  of  a  ma- 
terial fact,  calculated  to  deceive,  and  on 
.  which  the  party  to  whom  it  is  made  has 
the  right  to  rely.  Addington  v.  State 
(Ala.  App.),  74  So.  846. 
§  16.  Indictment  or  Information. 
S  17.  —'  Requisites  and  Sufficieacy  in 
General. 

"Representation"    —    "Pretense." — Un- 


der Code  1907,  I  7136,  an  indictment  for 
false  pretenses  in  the  statutory  form, 
except  that  in  the  conclusion  the  word 
"representation"  was  used  for  the  word 
"pretense,"  preserving  substantially  same 
sense  and  meaning,  was  a  stibstantial  ~ 
conformity,  and  sufficient.  Clark  v. 
State,  14  Ala.  App.  633,  79  So.  291. 

S  80. Descrq>tioii  of  False  Token  or 

Pretense    or    Other    Instrument    or 
Means  of  Fraud. 

Existence  of  a  Fact.— An  indictment 
under  Code  1907,  §  6920,  for  obtaining 
money  by  false  pretenses,  which  alleged 
that  defendant,  with  intent  to  defraud, 
falsely  pretended  at  that  time  the  exist- 
ence of  a  fact,  whereby  he  obtained 
money  and  other  personal  property  from 
a  party  named,  was  sufficient.  Feagin  v. 
State,  7  .\la.  App.  lOi,  61  So.  464. 
§  mi4.  Obtaining  Money,  Property,  or 
Written  Instrument. 

Mortgage.  —  An  indictment  setting 
forth  a  false  pretense,  and  alleging  that 
by  means  of  such  false  pretense  defend- 
ant obtained  the  signature  to  a  mort- 
gage, sufficiently  alleges  that  the  false 
statement  was  made  as  a  fact,  was  ma- 
terial, and  that  it  was  rightfully  relied 
on  by  the  other  party.  Addington  i: 
State  (Ala.  App.),  74  So.  848. 
8  *•■  lawes,  Proof,  and  Variance. 

Exact  Amount  Not  Essential. — In  a 
prosecution  for  obtaining  money  under 
false  pretenses,  proof  that  the  accused 
obtained  the  exact  amount  of  money 
mentioned  in  the  indictment  is  not  es- 
sential to  a  conviction.  Cheshire  p. 
State,   10  Ala.  App.   139,  64  So,   544. 

Several  Pretenses.— Where  an  indict- 
ment for  obtaining  money  under  false 
pretenses  alleges  several  separate  pre- 
tenses, proof  of  any  one  of  them  is  suffi- 
cient to  support  a  conviction.  Adding- 
ton V.  State  (Ala.  App.),  74  So.  846. 

In  a  prosecution  for  obtaining  money 
under  false  pretenses,  the  sjtate  need  not 
prove  that  defendant  in  the  manner  al- 
leged obtained  the  exact  amount  of 
money  mentioned  in  the  indictment;  the 
allegations  as  to  the  amount  of  money 
obtained  not  being  descriptive  of  the  es- 
sential ingredient  of  the  offense.  Foote 
V.  State  (Ala.  App.),  75  So.  728. 
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Proof    of    Put    of    AUegatiotu.— In  tt 

prosecution  for  otitaining  money  under 
false  pretenses,  it  is  not  necessary  that 
all  the  pretenses  alleged  bt  proven,  but 
is  sufficient  that  those  proven  were  in- 
tended and  calculated  to  deceive  and  de- 
fraud, and  that,  on  the  strength  of  any 
one  of  them,  the  money  was  obtained. 
Foote  V.  State  (Ala.  App.),  75  So.  788. 

Falsity  of  Pretenw— Proof  of  the  fal- 
sity of  the  alleged  pretense  ts  essential 
to  the  establishment  of  the  corpui  delicti 
in  a  prosecution  for  obtaining  money  by 
false  pretenses.  Sherard  v.  State  (Ala. 
App.),  75  So.  721. 

S  U.  Admissibility  of  Evidence. 

§  M.  In  GcnenL 

Procuring  Sigtuture  to  Note.— In  a 
prosecution  under  Code  1907,  g  6921,  for 
obtaining  the  signature  of  a  third  person 
to  a  note  by  false  pretenses,  the  facts 
that  the  party  whose  name  was  so  ob- 
tained had  to  pay  the  note  and  that  de- 
fendant had  never  paid  it  were  inadmis- 
sible, since  the  offense  was  committed,  if 
at  all,  at  the  time  the  signature  to  the 
note  was  obtained.  Bonner  v.  State,  8 
Ala.  App.  S36,  62  So.  337,  cited  in  notes 
in  Ann.   Cas.   1916D,  B5S,  and   1917D,  627. 

§  99.  Falsity  of  Pretense  or   Claim 

and  Knowledge  Thereof. 
False  Instmmem.^In  a  prosecution 
under  Code  1907,  g  6921,  for  obtaining 
the  signature  of  a  certain  named  person 
to  a  note  by  false  pretenses  as  to  own- 
ership of  land,  a  mortgage  executed  by 
the  defendant  was  admissi^ble  as  show- 
ing that  he  had  parted  with  his  title  to 
the  land.  Bonner  v.  State,  8  Ala.  App. 
236,   68    So.   337,   cited   in   notes   in   Ann. 

Cas.    19ieD,    85S,    1917D,    627. 

Financial  Statement. — In  prosecution 
for  obtaining  goods  by  false  pretenses, 
regarding  pecuniary  condition,  the  finan- 
cial statement  made  by  defendant  as  to  his 
holdings  was  admissible.  Dennis  V.  State 
(Ala.  App.),  75  So.  707. 

laaoance  of  Check. — In  a  prosecution 
for  obtaining  goods  by  false  pretenses, 
the  issuance  of  check  upon  which  pay- 
ment was  refused  on  the  date  of  its  is- 
sue soon  after  making  of  pretenses  had 


a  tendency  to  show  their  falsity.     Den- 
nis V.  Sute   (Ala.  App.),  75  So.  707. 

Fraudulent  Intent — Negation.  —  In  a 
prosecution  for  obtaining  goods  by  false 
pretenses  as  to  pecuniary  condition,  de- 
fendant's evidence  showing  character  of 
his  business  and  daily  deposits  of  money 
was  admissible  since  it  tended  to  rebut 
the  states  theory  that  statements  were 
made  with  fraudulent  intent.  Dennis  v. 
State    (Ala.   App.),   75   So.   707. 

§  as.    Weight    and    SufGdency    of    Evi- 
dence 
§  »  (S)  Falsity  of  Pretense  or  Claim  or 
Knowledge   Thereof. 
Pretenae  of  Being  a  Lawyer.  —  In  a 
prosecution  for  obtaining  a  signature  to 
a   mortgage  by   false  pretenses,  evidence 
held  to  warrant  the  jury  in  finding  that 
defendant  sufficiently  stated  that  he  was 
a  lawyer,  not  that  that  was  the  conclusion 
the  prosecuting  witness   drew  from  other 
statements,  so  as  to  justify  a  conviction. 
Addtngton   v.   State    (Ala.    App.),  71   So- 
846. 

§  3S  (4)    Parting    With    and    Obtaining 
Honey,  Property,  or  Written  Iiutni* 
ment. 
Mortgage.— Evidence  held    not  to  sus- 
tain conviction  for  obtaining  a  mortgage 
-by  falsely    pretending  that  accused    was 
authorized    to,   and    would,    render   serv- 
ices as    an  attorney    in  return    therefor. 
Addington   V.   State    (Ala.    App.),    77   So. 

993'. 

§  33.  Trial. 

§  34.  ^—  Questions  for  Jury. 

Intention. — Bonner  v.  State,  8  Ala. 
App.  236,  62  So.  337,  cited  in  notes  in  Ann. 
Cas.  191&D,  955,  1917D,  927.  See  the  ti- 
tle FALSE  PRETENSES,  §  34,  vol.  7, 
p.   409. 

Inducement  of  Act. — In  a  prosecution 
for  false  pretenses,  whether  pretenses 
made  were  cogent  and  controlling  in  in- 
ducing the  act  held  for  jury.  Clark  f. 
State,  14  Ala.  App.  638,  72  So.  29i. 

Sufficiency  of  Evidence.  —  Evidence 
held  to  present  jury  question  as  to  ac- 
cused's guilt  of  obtaining  money  by 
false  pretenses.  Foster  v.  Stale  (Ala. 
App.),  78   So.   721. 
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Falie  Rqiretentaition. 


See  ante,  BILLS  AND  NOTES;  CONTRACTS;  FALSE  PRETENSES;  post, 
FRAUD;  INSURANCE;  SALES;  VENDOR  AND  PURCHASER. 


False  Swearing. 

See  ante,  CRIMINAL  LAW;  post,  PERJURY. 


Family. 

See  ante.  DESCENT  AND  DISTRIBUTION;  po«t,  HUSBAND  AND  WIFE; 
PARENT  AND  CHILD. 


Fare*. 

See  ante.  CARRIERS. 

Fanning  on  Siare*. 

See  post,  LANDLORD  AND  TENANT. 

Father. 

See  post,  PARENT  AND  CHILD. 


Fauh. 

See  ante,  CARRIERS;  post,  MASTER  AND  SERVANT;  NEGLIGENCE;  RAIL- 
ROADS; STREET  RAILROADS. 


Federal  Courts. 

See  ante,  COURTS;  post,  REMOVAL  OF  CAUSES. 

Federal  Procedure. 

,  COURTS;  CRIMINAL  LAW;  post,  REMOVAL  OF  CAUSES. 

Federal  Questions. 

See  ante,  COURTS;  post,  REMOVAL  OF  CAUSES. 

Fellow  Servant 

See  post.  MASTER  AND  SERVANT. 
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F«n«  Covert 

See  post,  HUSBAND  AND  WIFE. 


See  the  title  FENCES,  vol.  7,  p.  414,  and  reference*  there  given. 
As  to  high  partition  fence  as  constituting  nuisAnce,  see  post,  NUISANCES. 


Femwnted  Lif|iKff«. 

See  ante.  INTOXICATING  LIQUORS. 

FERRIES. 

I.  BstablUhment  and  llEaiiitenanc«. 

§  1.  Franchises  and  Privileges. 
§  2,  Nature  of  Franchise. 

Cross  References. 
See  the  title  FERRIES,  vol.  7,  p.  416,  and  references  there  given. 


I.  ESTABLISHMENT  AND  MAINTB. 
NANCE. 

§  1.  Frenchiiei  and  Privileges. 
§  S.     '  ■      Nature  of  Franchise. 


Not  an  Appnitenance  to  Land. — Gra- 
ham V.  Caperton,  17S  Ala.  116.  57  So. 
741,  cited  in  note  in  L.  R,  A.  ISlfiD, 
833.  See  the  title  PERRIES,  g  Z,  vol. 
7,  p.  419, 


Fidelity  buunuce. 

See  post,  INSURANCE. 

Fiduciary   Relationi. 

See  ante,  ATTORNEY  AND  CLIENT;  BROKERS;  EXECUTORS  AND  AD- 
MINISTRATORS; post.  GUARDIAN  AND  WARD;  PRINCIPAL  AND  AGENT; 
TRUSTS. 

Field  Notes. 

See  ante.  BOUNDARIES. 

Fighting. 

See  ante,  ASSAULT  AND  BATTERY;  post.  HOMICIDE. 

Final  Judgment*  and  Decrees. 

See  ante,  APPEAL  AND  ERROR;  CRIMINAL  LAW;  EQUITY;  post,  JUDG- 
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FfawncMJ  Comfitioii. 

See  ante,  DAMAGES. 


FINES. 

§  10.  Disposition  of  Proceeds. 

Cross  References. 

See  the  title  FINES,  vol.  7,  p.  4S6,  and  reterences  there  given. 
I  10.  Diiposition  of  Proceedi. 

PsTinent  of  Witneti  Feea^Code  1907, 
S  eses,  provides  that  all  fines  shall  go  to 
the  county.  Persons  convicted  of  misde- 
meanors and  sentenced  to  work  out  fines 
on  the  public  roads  paid  such  lines.  By 
t  local  improvement  act,  approved  March  I  claims     against     the     5ne     and      forfei- 


Ryan  v.  Collins,  196  Ala.  478, 
71   So.  690. 

Same  —  Certificate  of  Clerk.  —  Under 
Code  1907,  g  6664.  declaring  that  the  fore- 
man of  the  grand  jury  shall  issue  certifi- 
cates to  all  witnesses  examined,  to  become 


11,  1911  (Acts  1911,  p.  91),  all  county 
convicts  of  Morgan  county  were  required 
to  be  worked  on  public  roads  of  the 
county,  and  the  commissioners'  court 
was  required  to  see  that  it  was  done. 
The  treasurer  of  the  county  contended 
that  lines  paid  by  the  misdemeanor  con- 
victs should  be  devoted  to  the  public 
roads.     Held,   that 


fund  in  the  same  manner  as  certifi- 
cates issued  to  state  witnesses  by  the 
clerk  of  the  court,  a  certificate  for  a  wit- 
ness fee,  signed  by  the  foi%man  of  the 
grand  jury  and  indorsed  by  the  clerk  of 
the  court,  showing  that  the  state  failed 
to  convict,  shows  that  the  owner  is  en- 
titled to  payment  by  the  treasurer;  the 
:lerk's    indorsement    being    a    compliance 


part  of  the   fine  &nd   forfeiture  fund,   and  l  with   §   G66S,   requiring   hin 

could  be  devoted  to  paying  fees  of  state  i  ness    certificates.      Ryan    v.    Collins,    196 

'  Ala.    478,   71    So.    690. 


Firearms. 

See  post,  HOMICIDE;  WEAPONS. 


Fire  Inturance. 

See  post,  INSURANCE. 


FIRES. 

Cross  References. 
See  the  title  FIRES,  vol.  7,  p.  430,  and  references  there  given. 
In  addition,  see  ante.  ARSON;  post,  INSURANCE;  RAILROADS. 

Civil  Liability  for  Willful  Burning —  |  rectly  that  the  cotton  house  was  his 
Question  for  Jury. — Where,  in  an  action  property,  but  did  not  directly  state  that 
for  the  burning  by  defendant  of  plain- 1  he  owned  the  seed  cotton,  but  the  facts 
tiff's  cotton  house  and  his  seed  cotton  .  stated  by  him  justified  that  inference,  an 
therein,  there  was  circumstantial  evi- 1  affirmative  charge  for  defendant  was 
dence  'that  defendant  maliciously  burned  properly  refused.  Bowdoin  *.  Bradley, 
the    property,    and    plaintiff    testified    di-'Il  Ala.  App.  330,, 66  So.  S23. 
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See  post,  PARTNERSHIP. 


FISH. 

§  IJ^a.  Power  to  Protect  and  Regulate. 
§  lyib.  Fish  Wardens  and  Other  Officers. 
§  3.  Offetises. 

Cross  References. 
See  the  title  FISH,  vol.  7.  p.  43»,  and  references  there  given. 
In  addition,  see  post,  NUISANCES;  WATERS  AND  WATERCOURSES. 


§  I^a.  Power  to  Protect  and  Regulate. 

StatDtory  Proviiiong.  —  The  general 
property  in  all  tish,  so  far  as  not  ex- 
cepted by  Code,  g  6903,  is  in  the  state, 
which  may  regulate  their  capture  and 
disposition;  but  the  owner  of  land  on 
which  there  is  a  stream  has  a  special 
property  in  the  tish  therein  and  may  take 
them  for  his  own  use  as  provided  by 
statute.  Yotande  Coal,  etc.,  Co.  v. 
Pierce,  12  Ala.  App.  431,  68  So.  563,  cer- 
tiorari denied  in  193  Ala.  687,  69  So.  10^1. 
§  l}^b.  Fish  Wardens  and  Other  Offi- 
cers. 

Payment  of  Salary.— Under  Acts  1911. 
pp.  458,  467,  480,  §g  10,  42,  creating  the 
Alabama  Oyster  Commission,  which  was 


repealed  by  Acts  1915,  p.  145,  abolishing 
said  commission,  and  under  Acts  1915,  p. 
739,  providing  an  appropriation  for  the 
payment  of  unpaid  salaries  to  its  offi- 
cers and  employees,  held,  that  the  in- 
dorsement of  a  note  payable  to  the  com- 
mission to  its  president  in  part  payment 
of  his  salary  was  not  an  ultra  vires  act 
nor  a  defense  to  the  maker  of  the  note. 
Mobile  Fish,  etc,  Co.  v.  Craft,  107  Ala. 
147,   73   So.   399. 

§  3.  Offenses. 

Offenses  as  to  Oysters,  Clams  and 
Other  Shellfish.— Mangeldorf  v.  State,  S 
Ala.  App.  302.  62  So.  373.     See  the  title 

FISH,   §    3,   vol.    7,   p.    435. 
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FIXTURES. 

§     2.  Intent  in  Making  Annexation. 

§     3.  Mode  and  Sufficiency  of  Annexation. 

§     4.  Actual. 

§    7.  Between  Landlord  and  Tenant  and  Their  Privies. 

§    7}4.  In  General. 

§     8.  Trade  Fixtures. 

§  10.  Between  Mortgagor  and  Mortgagee  of  Land  and  Their  Privies. 

§  10  (1)  In  General. 

§  10  (1J4)   Domestic  and  Ornamental  Fixtures. 
§  12.  Between  Vendor  and  Purchaser  of  Land  and  Their  Privies, 
§  16.  Agreements. 
§  18.  Removal. 

§  18;-^.  Waiver  or  Loss  of  Right. 

§  19.  Actions  Relating  to  Fixtures. 

§  19  (1)  Nature  and  Form  of  Remedy, 

§  19  (2)  Pleading  and  Evidence. 

§  19  (4)   Instructions. 


'.  thi 


Cross  References. 
title  FIXTURES,  vol.  7,  p.  432,  and  references  there  given. 


§  S.  Intent  in  Making  Annexation. 

Permanent  Annexation. — Where  there 
is  actual  annexation  of  personalty  to 
fealty,  application  thereof  to  the  use  to 
which  the  realty  is  appropriated,  and  the 
parties  intend  a  permanent  accession  to 
the  freehold,  the  chattel  becomes  real 
estate.  Barbour  Plumbing,  etc.,  Co.  v. 
Ewing  (Ala.  App.).  77  So.  430. 
§  3.  Mode  and  Sufficiency  of  Annexation. 
§  4. Actual. 

Mill    Machinery. — Hanvey    v.     Gaines, 
181   Ala.  2SS.  61  So.   883.     See   the   title 
FIXTURES.  5  4.  vol.  7,  p.  43S. 
§  7.  Between  Landlord  and  Tenant  and 

Their  Privies. 
§  7%.  In  General. 

Removal— Rights  of  Sublessee.— A  sub- 
lessee of  an  amusement  park  may,  in  the 
absence  of  any  provision  in  the  lease  to 
the  contrary,  remove  during  the  term  ap- 
pliances placed  in  the  park  for  amuse- 
ment, removable  without  serious  injury 
to    the    freehold.      Walker   v.    Tillis,    188 

Ala.   313,   66   So.   54. 

§  8. Trade  Fixtures. 

When  Removable. — Mere  machines  or 
trade    fixtures  in  the    nature   of  chattels 


and  capable  of  being  detached  without 
material  injury  to  the  freehold  may  be 
removed  by  the  lessee  or  his  sublessee 
during  the  term,  the  machines  or  trade 
fixtures  having  been  erect<?d  by  the  les- 
see or  his  sublessee  as  fixtures.  Wal- 
ker V.  Tillis,  les  Ala.  313,  66  So.  5(. 
§  10.  Between  Mortgagor  and  Mortgagee 

of  Land  and  Their  Privies. 
§  10  <1)  In  General. 

Agreement  to  Remove  Erection  — 
Rights  of  Mortgagee.- Roberts  v.  Caple, 
8  Ala.  App.  444,  62  So.  343.  See  the  ti- 
tle FIXTURES,  §  10  (1),  vol.  7,  p.  43S. 
§  10  <1^>  Domestic  and  Ornamental  Fix- 
tures. 

Heating  Plant  —  Conditional  Sale.  — 
By  oral  conditional  sale  contract  as  to 
heating  plant  the  status  of  the  property 
as  personal  property,  with  right  of  re- 
moval in  seller,  was  preserved  as  against 
prior  mortgagee  of  the  realty  where  it 
was  installed.  Barbour  Plumbing,  etc., 
Co.  V.  Ewing  (Ala.  App,),  77  So.  430. 
§  IS.  between  Vendor  and  Purchaser  of 
Land  and  Their  Privies. 

Erection  of  House  cm  Land  Belonging 
to    Another— Roberts    v.    Caple,    8    Ala. 
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§§  12-19  (4)  Fix- 

App.  444.  62  So.  343.     See  the  title  FIX- 
TURES, §  18,  vol.  7,  p.  436. 
S  16.  Asreementa. 

Effect — Bohanan  v.  Dodd,  7, Ala.  App. 
320,  60  So.  955.  See  the  title  FIX- 
TURES. §  16  (1),  vol.  7,  p.  437. 

ConBtruction  of  Leate  —  "Imptovt- 
ment" — Trade  Pixtorea. — A  provision  in 
a  lease  of  an  amusement  park  that  at 
the  expiration  of  the  term  the  lessor  may 
repossess  himself,  and  that  all  improve- 
ments erected  on  the  land  during  the 
lease  shall  revert  to  him.  and  that  the 
land  with  improvements  shall  revert  within 
30  days  after  nonpayment  of  rent  at  ma- 
turity, the  failure  to  perform  other  con- 
ditions on  giving  notice  does  not  au- 
thorize (he  lessor  to  prevent  the  removal 
by  the  lessee  or  a  sublessee  of  trade  fix- 
tures; the  word  "improvements"  being 
confined  to  alterations,  repairs,  or  im- 
provements on  the  premises  not  including 
articles  in  their  nature  chattels.  Walker 
V.  Tillis,  188  Ala.  313,  66  So.  54. 

Right  to  Removal — Oral  Agreement.— 
A  reservation  of  a  fixture  or  the  right 
to  remove  it  at  the  expiration  of  a  lease 
may  be  made  by  oral  agreement.  Mid- 
dleton  r.  Alabama  Power  Co.,  196  Ala. 
1,  71  So.  481. 

Agreement  to  Make  Realty. — Parties 
may  by  contract  make  trade  fixtures  a 
part  of  the  land  on  which  they  stand. 
Middleton  v.  Alabama  Power  Co.,  196 
Ala.  1,  71  So.  461. 

House — Right  of  Disposal. — A  house 
erected  by  widow  with  her  own  means 
on  land  of  deceased  husband,  with  full 
understanding  and  agreement  of  heirs 
that  it  shall  remain  hers  to  be  disposed 
of  as  she  saw  fit,  is  a  chattel,,disposabIe 
as  such.  Clements  v.  Morton  (Ala.),  76 
So.  306. 

§    IB.    Removal. 
§  IB!^.  Waiver  or  Lass  of  Right. 

Filing  Statutory  Lien.  —  Conditional 
seller  of  heating  plant  installed  in  a  hos- 
pital subject  to  a  mortgage,  by  filing 
statutory  lien  on  the  hospital  property, 
recognized  the  title  to  the  plant  in  the 
mortgagor,  and  was  precluded  from  set- 
ting up  title  against  mortgagee;  such 
election  between  inconsistent  rights  be- 
ing     irrevocable.      Barbour      Plumbing, 


etc..   Co.   V.    Ewing    (Ala.    App.),   77    So. 

430. 

§  1>.  Actions  Rehthig  to  Fixtnrei. 

S  19  (1)  Nature  and  Form  of  Remedy. 

Waste — Injunction. — An  action  in  the 
nature  of  waste  lies  for  the  wrongful  re- 
moval by  a  tenant  of  fixtures  resulting 
in  injury  to  reversion,  and  the  landlord 
may  before  the  removal  apply  for  an  in- 
junction. Walker  v.  Tillis,  188  Ala.  313, 
66  So.  S4. 
§  19  (S)  Pleading  and  Evidence. 

Trade  Fixtures. — If  improvements  are 
what  is  termed  "trade  fixtures,"  they  do 
not  become  prima  facie  part  of  the  land 
on  which  they  stand.  Middleton  v.  Ala- 
bama Power  Co..  196  Ala.  1,  71  So.  461. 

Hotwei — Right  of  Removal  Reserved. 
— Where  houses  are  erected  upon  land 
of  another,  prima  facie  they  become 
part  of  the  realty,  except  where  the 
builder  reserves  the  right  of  removal. 
Middleton  v.  Alabama  Power  Co.,  196 
Ala.  1,  71  So.  461. 

Houses  'Erected  on  Land  of  Another. 
— Where  houses  are  erected  upon  the  i 
land  of  another,  they  are  prima  facie  part 
of  realty,  and  will  be  so  treated  in  ab- 
sence of  agreemeni  to  contrary.  Mac- 
Arthur  Bros.  Co.  3-.  Middleton  (Ala.).  75 
So.  895. 
g  19  (4)  Instnictions. 

Houses — Rights  of  Removal. — In  ac- 
tion against  tenant  for  conversion  of 
houses  erected  by  him,  tenant's  re- 
quested charge,  to  effect  that  he  had 
right  to  remove  houses,  was  properly  re- 
fused; there  being  agreement  that  houses 
should  remain  upon  land.  MacArthur 
Bros.  Co.  V.  Middleton  (Ala.),  75  So. 
895. 

Same — Instmction  with  Reference  to 
Removal. — In  an  action  by  a  landlord 
against  his  tenant  for  conversion  by  the 
latter  of  certain  houses  constructed  by 
him,  instruction  that  as  between  the 
owner  and  one  in  temporary  possession 
of  land  under  an  agreement  for  use  of 
the  same  the  laws  are  extremely  indul- 
gent to  the  latter  with  respect  to  the 
fixtures  annexed  for  a  purpose  con- 
nected with  such  temporary  possession 
exceeded  the  degree  of  indulgence  allow- 
able in  favor  of  a  tenant.  MacArthur 
Bros.  Co.  r.  Middleton  (Ala.),  75  So.  895. 
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Fdlowing  Trust  Property. 

See  post,  TRUSTS. 


FOOD. 

§  I'/i.  Statutory  Provisions. 
§  6.  Liabilities  for  Injuries. 

Cross  References. 

See  the  title  POOD,  vol.  7,  p,  441,  and  references  there  given. 

In  addition,  see  ante,  EVIDENCE;  post,  INN  KEEPERS;  MUNICIPAL  COR- 
PORATIONS. 

As  to  admissibility  of  opinion  evidence  in  action  for  damans  for  ptomaine  pea- 
soning  caused  by  tainted  food,  see  ante,  EVIDENCE.  As  to  liability  for  serving 
unfit  or  tainted  food,  see  post,  INNKEEPERS.  As  to  validity  of  ordinance  provid- 
ing for  privilege  tax  for  keeping  dairies  within  city  limits,  see  post,  LICENSES;  MU- 
NICIPAL CORPORATIONS. 


I  IH-  SUtutory  ProvisiooB. 

"Unbolted  Com  Heal"— Judicial  No- 
tice.—"Unbolted  corn  meal"  is  excepted 
from  operation  of  Acts  1911,  p.  104,  pro- 
viding for  the  registration,  tagging,  samp- 
ling, and  analyzing  of  "commercial 
feeding  stuffs,"  expressly  excepting  un- 
mixed meals  made  directly  from  entire 
grains  of  corn  and  certain  other  grains. 
since  the  courts  judicially  know  that 
'  corn  meal  is  an  unmixed  meal  made  from 
entire  grains  of  corn,  and  that  "unbolted 
corn  meal"  is  simpty  meal  not  bolted, 
or  from  which  the  bran  has  not  been 
sifted  or  separated.  Miller,  etc.,  Comm. 
Co.  V.  Iniernational  Sugar  Feed  Co.,  197 
Ala.  100,  73  So.  368. 
§  6.  LiabilitieB  for  Injuries. 

Sale  of  Spoiled  Food—Care  Required, 
Evidence,  Inatructiona. — Travis  v.  Lou- 
isville, etc..  R.  Co.,  183  Ala.  415,  62  So. 
851,  cited  in  notes  in  L.  R.  A.  1915B, 
482;  Ann.  Cas.  1915C.  144.  See  the  title 
FOOD,  §  6,  vol.  7,  p.  443: 

Quality  of  Pood  —  Liability.  —  The 
Jtecper  of  a  hotel,  dining  car,  caf^,  or 
other  public  eating  place,  engaged  in  the 
business  of  serving  food  to  customers,  is 
bound   to  use  due  care  to   see    tha^   the 


food  so  served  is  tit  for  human  consump- 
tion and  may  be  eaten  without  causing 
sickness  or  endangering  life  by  reason  of 
its  condition,  so  that,  for  his  negligence 
in  failing  to  observe  such  duty  to  his 
patrons,  such  keeper  is  liable.  Green- 
wood Cafe  V.  Lovinggood,  197  Ala.  34, 
73   So.  3S4. 

Complaint — Sufficient. — In  an  action 
against  the  owners  of  a  cafe  for  serving 
tainted  food,  a  complaint,  charging  that 


defendants  we 
ing  meals  to 
that  plaintiff 
their  agents, 
egligently 


;afe 


e  runnmg  a 

the  public  for  a  reward, 
was  their  customer,  that 
in  the  line  of  their  duty, 
;rved  to  plaintiff  tainted 
food,  for  which  plaintiff  paid  defendants' 
agents  39  cents  and  that  the  food  made 
htm  sick  sufficiently  averred  the  liability 
of  defendant  for  negligence.  Greenwood 
Cafe  V.  Lovinggood.  197  Ala.  34,  72  So. 
3S4. 

Evidence. — In  an  action  against  cafe 
keepers  for  serving  tainted  food,  testi- 
mony of  a  witness,  that  after  he  and 
plaintiff  ordered  and  ate  roast  chicken 
he  was  sick  all  night,  was  admissible. 
Greenwood  Cafe  v.  Lovinggood,  197  Ala. 

34.  73  So.   35*. 


Forbearance. 

i  post.  PRINCIPAL  AND  SURETY. 
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FORCIBLE  ENTRY  AND  DETAINER. 

I.  Civil  Uability. 

§     3.  Nature  and  Elements  of  Forcible  Entry. 

§     5.  Nature  and  Form  of  Remedy. 

§     7.  Title  to  Support  Action. 

§     8.  Prior  Possession  of  Plaintiff. 

§  10.  Notice  to  Quit  and  Demand  of  Possession. 

§  11.  Defenses. 

§  22.  Evidence. 

§  22  (1)  Presumptions  and  Burden  of  Proof, 

§  22  (2)  Admissibility  in  General. 

§  22  (3)  Admissibility  of  Evidence  of  Title. 
§  24.  Trial. 

§  26.  Questions  for  Jury. 

§  30.  Judgment. 

§  32.  Review. 

§  33.  Appeal  and  Trial  De  Novo. 

Cross  References. 

See  the  title  FORCIBLE  ENTRY  AND  DETAINER,  vol.  7,  p.  444,  and  ref- 
«rences  there  given. 

As  to  unlawful  detainer  where  possession  was  acquired  under  lease  from  pl&in- 
tiff,  see  post,  LANDLORD  AND  TENANT.  As  to  purchaser  from  landlord  maia- 
teining  action  for  unlawful  detainer,  see  post,  LANDLORD  AND  TENANT. 


I.  CIVi;,  LIABILITY. 
§  3.  Nature  and  Elements  of  Forcible 
Entry. 
Cutting  through  Inside  Pence.— The 
act  of  cutting  through  an  inside  fence 
as  an  act  separate  and  apart  from  a  prior 
entry  on  and  possession  of  the  premises 
as  a  whole  is  not  a  forcible  entry  on 
the  premises,  and  will  not  support  an  ac- 
tion for  forcible  entry  and  detainer. 
Phillips    V.     Phillips.    186    Ala.    545,    65 

So.    49. 

Definition. — "Forcible  entry  and  de- 
tainer," though  originally  a  public,  of- 
fense in  England,  is  a  tort  in  the  United 
States  to  be  redressed  by  a  civil  action. 
summary  in  its  forms  and  machinery,  by 
which  the  plaintiff  seeks  to  gain  pos- 
session of  real  property  which  has  been 
tortiously  taken  or  is  tortiously  with- 
held, being  purely  possessory  in  char- 
acter and  not  maintainable  unless  plain- 
tiff has  had  prior  possession:  title  being 
not  properly  in  issue.  Harris  v.  Harris, 
190  Ala.   610,  67   So.   4S5. 


§  5.  Nature  and  Ponn  of  Remedy. 

Trial  of  Title  and  Right  of  Possetsion. 
—Under  Code  1907.  §  4271.  providing 
that  in  an  action  of  forcible  entry  and 
detainer,  the  estate  or  merits  of  the  title 
can  not  be  inquired  into,  all  questions  as 
to  the  ultimate  title  or  right  of  posses- 
sion; as  distinguished  from  the  actual 
possession  are  excluded.  Dent  v.  Stovall 
(Ala.),  75  So.  941. 
§  7.  Title  to  Support  Action. 

Burden  of  Proof.— A  plaintiff  in  for- 
cible entry  and  detainer  must  either 
show  a  superior  title  in  himself  or  a  for- 
cible entry  or  unlawful  detainer  by  de- 
fendant.     Phillips    V.    Phillips,    186    Ala. 

546,    65    So.    49. 

§  B.  Prior  PoaBHuon  of  Plaintiff. 

Sufficiency  of  PoBsession — PosBeBsion 
by  Grantor  after  Delivery  of  Deed. — 
Daniel  v.  Williams,  177  Ala.  140,  58  So. 
419.  See  the  title  FORCIBLE  ENTRY 
AND  DETAINER,  I  8  (3),  vol.  7,  p. 
491. 
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S  10.  Notice  to  Qirit  uri  Dcnuad  «{  Poa- 

Kuion. 
Bnti7  by  Force  or  Threat!.  —  Code 
1907,  §  4S63,  in  defining  forcible  entry 
and  detainer  and  specifying  what  force 
may  be  considered  sufficient,  declares 
that  it  shall  be  sufficient  if  entry  it  made 
by  threats  of  violence  to  the  party  in 
possession  or  by  such  words  or  actions 
as  have  a  tendency  to  excite  fear  or  ap- 
prehension of  danger.  Held,  that  where 
there  were  no  contractual  relations  be- 
tween the  parties  and  defendant  entered 
by  force  or  threats,  no  demand  for  pos- 
session was  necessary  to  entitle  plain- 
tiff to  sue.  Harris  v.  Harris,  190  Ala. 
619,  67  So.  405. 

S  11.  Defenses. 

Pleading — Amendment.— Where  plain- 
tiffs claimed  under  a  lease  from  the 
owner,  and  defendant  as  to  them  was 
a  mere  trespasser  or  intruder  in  forcible 
entry  and  detainer,  held  not  entitled  to 
complain  of  the  court's  refusal  to  per- 
mit him  to  show  that  one  of  the  plain- 
tiffs made  another  and  different  contract 
with  the  landowner.  Harris  v.  Harris, 
ISO  Ala.   61S,   67   So.  465. 

§  as.  Evidence. 

%  M   <1)    Presttmptioni  and  Burden   of 
Proof. 

Unlawful  DeUlner— Superior  Title.— 
Daniel  v.  Williams,  177  Ala.  140,  9S  So. 
419.  See  the  title  FORCIBLE  ENTRY 
AND  DETAINER,  S  22  (1),  vol.  7,  p. 
462. 
§  sa  (S)  Admisiibility  in  General. 

Deed— Gnntorts  Working  of  Land.— 
In  forcible  entry  and  detainer,  where  a 
deed  was  admitted  for  the  limited  pur- 
pose of  showing  the  extent  of  posses- 
sion, testimony  that  the  grantor  had 
been  working  the  land  held  irrelevant  as 
drawing  the  attention  of  the  jury  to  the 
question  of  title  rather  than  possession. 
Dent  V.  Stovall   (Ala.),  75  So.  941. 

Leaae. — In  an  action  for  forcible  en- 
try and  detainer  against  a  mere  tres- 
passer, plaintiffs'  lease  under  which 
they  were  entitled  to  possession  held 
irrelevant  under  Code  1907,  §  4271,  pro- 
viding that  in  such  action  the  merits  of 


the  title  can  not  be  inquired  into.     Har- 
ris V.  Harris,  190  Ala.  619,  67  So.  4«5. 

Potsestion  under  Lcaie  from  PUintifi. 
— In  forcible  entry  and  detainer,  where 
defendants  put  in  evidence  the  posses- 
sion of  one  under  whom  they  claimed, 
it  was  proper  for  plaintiffs  to  show  that 
such  person  took  possession  under  a 
lease  from  them.  Dent  v.  Stovall  (Ala.). 
75  So.  941. 

§  B9   (3)  Admiasibility     of    Evidence    of 
TiUe. 

Deed  Purporting  to  Convej  to  Defend- 
ant's Ancestors. — In  forcible  entry  and 
detainer  a  deed  purporting  to  convey  the 
land  in  question  to  defendant's  ancestors 
is  admissible  for  the  limited  purpose  of 
showing  the  extent  of  the  possession 
claimed.  Dent  v.  Stovall  (Ala.),  7S  So, 
941, 

§  U.  TrUI. 
g  M.  -^  Questiont  for  Jnir. 

AffirmatiTe  Charge.— Evidence  held  to 
warrant  general  affirmative  charge  for 
defendants  in  forcible  entry  and  detainer 
suit.     Dent  v.  Stovall  (Ala.).  73  So.  941. 

Threats  of  Violence.— In  an  action  for 
forcible  entry  and  detainer  whether  de- 
fendant entered  certain*  real  property  in 
controversy  by  threats  of  violence  or 
by  words  or  actions  having  a  tendency 
to  act.  excite  fear  or  apprehension  of 
danger  to  plaintiff  in  poaseasion  held  for 
the  jury.  Harris  v.  Harris,  190  Ala.  619, 
67  So.  469. 
3  80.  Judgment. 

Sufficiency — Description  of  Land. — A 
judgment  in  unlawful  detainer  that  de- 
fendant restore  to  plaintiff  land  men- 
tioned in  complaint  was  void  where  the 
complaint  to  which  reference  was  made 
bore  only  this  matter  of  description: 
"*  *  •  Two  hundred  and  fifty  (250) 
acres  of  land,  more  or  less,  on  the  Mc- 
Calley  place  near  Merrimack  Mills  in 
Madison  county,  state  of  Alabama.  Be- 
ing the  same  lands  of  which  he  has 
[was]  heretofore  in  possession.  •  •  *" 
Finney  v.   Baker   (Ala.),   78  So.   875. 

Same— Uncertainty  of  Description. — A 
judgment  in  forcible  entry  for  recovery 
of  a  certain  40  described,  or  for  that 
part    thereof   entered    by    defendant    and 
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described  by  metes  and  bounds,  was  in- 
sufficient for  uncertainty,  as  not  specify- 
ing whether  the  40,  or  only  part  thereof, 
was  to  be  recovered.  Davis  v.  Dens- 
more,  104   Ala.  951,  69   So.  SSI. 

Identification  of  Land,— Where  the 
sufficiency  of  the  description  of  land  in 
a  complaint,  verdict,  or  judgment  is 
brought  into  question,  in  an  unlawful  de- 
tainer suit,  through  direct  and  not  col- 
lateral attack,  the  inquiry  must  be 
whether  the  property  subject  of  the  aver- 
ment or  recital  is  so  designated  as  to 
identify  it  for  the  essential  purpose  that 
the  defendant  may  be  advised  of  what 
land  he  is  called  to  defend,  and  the 
court  of  what  land  its  powers  are  in- 
voked, that  an  execution  of  such  judg- 
ment as  may  be  rendered  may  be  ef- 
fected, and  that  the  judgment  entered 
may  be  sufficiently  definite  as  to  its 
subject  matter  to  accqmplish  the  law's 
aim  through  the  application  of  the  doc- 
trine of  res  adjudicata.  Lessley  v.  Pra- 
ter (Ala.),  75  So.  355. 

Same. — In  a  forcible  entry  and  de- 
tainer suit,  a  judgment  awarding  the 
plaintiff  possession  of  "four  acres  of 
land,  and  house  lying  north  of  the  Cor- 
bin  road  known  as  the  R.  A.  Lessley  es- 
tate, where  the  R.  A.  Lessley  homestead 


is  located,  situated  in  the  county  of 
Coosa  and  state  of  Alabama  in  §  a,  town- 
ship 23  of  range  IT,  and  that  writ  of 
possession  and  execution  issue,"  was  a 
sufficient  description  of  the  land  if  "the 
R,  A.  Less  fey,  homestead  or  estate"  is 
a  well-defined,  distinct,  and  commonly 
known  entity  in  that  community,  since  in 
descri^bing  property  in  court  proceedings 
reference  may  be  made  to  existing  things, 
such  as  recorded  instruments,  maps,  etc., 
as  well  as  complete  area!  entities  that 
are  known  in  the  community  where  the 
land  lies,  if  the  description  does  not 
leave  to  the  sherifTs  ascertainment  in 
executing  the  writ  the  effect  of  evidence 
or  the  decision  of  any  question  of  fact. 
Lessley  v.  Prater  (Ala.).  7S  So.  355. 

g  3S.  Review. 

§  38.  Appeal  and  Trial  De  Novo. 

Richt  to  Allege  Error — Prejudice. — 
Where,  in  forcible  entry  and  detainer, 
plaintiffs  claimed  under  a  lease  from  the 
owner,  and  defendant  as  to  them  was  a 
mere  trespasser  or  intruder,  he  could  not 
complain  of  the  court's  refusal  to  per- 
mit him  to  show  that  one  of  the  plain- 
tiffs had  made  another  or  different  con- 
tract with  the  landowner.  Harris  v.  Har- 
ris. 160  Ala.  ei9,  67  So.  465. 


Foreclosure. 

See  ante,  CHATTEL  MORTGAGES;  post,  JUDGMENT;  MECHANICS'  LIENS; 
MORTGAGES;  PLEDGES;  VENDOR  AND  PURCHASER. 


Forcicn  AAninistrator. 

,  EXECUTORS  AND  ADMINISTRATORS. 

Foreign-  Commerce. 

See  ante,  COMMERCE. 


Fordgn  G»p<Hmtioiu. 

See  ante,  CORPORATIONS. 


Foreign  Court*. 

See  ante,  COURTS. 
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Foreign  Judgment. 

See  post,  JUDGMENT. 

Foreign  Laws. 

See  ante.  EVIDENCE;  post,  STATUTES. 


FORGERY. 

§  1.  Nature  of  Offense  in  General. 

§  3.  Elements  of  Offenses. 

§  4.  Intent. 

§  5.  Nature  of  Instrument. 

§  10.  Injury  from  Forgery. 

§  II.  Uttering  or  Publishing  Forged  Instrument. 

§  12.  Degrees. 

§  16.  Indictment  or  Information. 

§  19.  Description  of  or  Setting  Forth  Instrument. 

§  20.  Facts  Extrinsic  to  Instrument  in  General. 

§  21.  Making  or  Alteration  of  Instrument. 

§  22,  Uttering  or  Publishing  Foiled  Instruments. 

§  23.  Issues,  Proof  and  Variance. 

§  25.  Admissibility  of  Evidence. 

§  26.  In  General. 

§  28.  Making  or  Alteration  of  Instrument,  Signature,  or  Entry. 

§  32.  Weight  and  Sufficiency  of  Evidence. 

§  33.  Trial. 

§  35.  ■  Questions  for  Jury. 

Cross  References. 

See  the  title  FORGERY,  vol.  7,  p.  476,  and  references  there  given. 

In  addition,  see  ante,  CRIMINAL  LAW;  post.  INDICTMENT  AND  INFOR- 
Mi\TION. 

As  to  procedure  and  trial  in  prosecutions  for  forgery,  see  ante,  CRIMINAL 
LAW.  As  to  requisites  of  indictment  in  prosecutions  for  forgery,  see  post,  IN- 
DICTMENT AND   INFORMATION, 


§  1.  Nature  of  Offense  in  General. 

See  post,  "Elements  of  Offenses,"  §  3. 
§  3.  BlementB  of  OSenacs. 
§  4.  Intent. 

Forgery,  at  common  law,  is  the  false 
making,  or  material  alteration,  with  in- 
tent to  defraud,  of  any  writing  which,  if 
genuine,  might  apparently  be  of  legal  ef- 
ficacy or  a  foundation  of  a  legal  liabil- 
ity. Everage  v.  State,  14  Ala.  App.  106, 
71  So.  963,  certiorari  denied  in  Ex  parte 
Everage,  196  Ala.  701,  73  So.  1019. 


§    5.   • 


Nature  of  Initrument. 


Innirance  Policy  on  Life  of  Anotiier. 
— The  false  making  of  an  application  for 
insurance  on  the  life  of  a  third  person 
constitutes  the  crime  of  forgery,  Dud- 
ley V.  State,  10  Ala.  App.  130,  64  So.  534, 
certiorari  denied  in  Ex  parte  Dudley,  188 
Ala.    77.    66    So.    91. 

Injunction  Bond. — An  injunction  bond 
in  a  suit  to  enjoin  the  enforcement  of 
executions  against  him  in  the  sherifiTs 
hands  imported  on  its  face  the  creation 
of   a    pecuniary   obligation    and    was    the 
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subject  of  forgery.  Everage  v.  State,  14 
Ala.  App.  ,106,  71  So.  983,  certiorari  de- 
nied in  Ex  parte  Eve  rage,  196  Ala. 
701,  72  So.  1019. 

S  10.  Injury  from  Forgery. 

Injury  Imtnaterial. — That  injury  did  or 
did  not  result  from  the  forgery  is  imma- 
terial, the  capacity  of  the  false  and  fraud- 
ulent writing  to  work  injury  being  the 
material  question.  Everage  v.  State.  14 
Ala.  App.  loa,  71  So.  983,  certiorari  de- 
nied in  Ex  parte  Everage,  196  Ala.  701, 
72  So.  1019. 

§  11. Uttering  or  Publishing  Forged 

Instrument 

What  Must  Be  Proved.— Before  a  de- 
fendant can  be  convicted  of  uttering  a 
forged  instrument,  the  state  must  prove 
beyond  a  reasonable  doubt  that  there 
was  a  forged  instrument,  and  that  the 
defendant,  knowing  the  instrument  to  be 
forged,  with  the  intent  to  defraud,  ut- 
tered it.  Owens  v.  State  (Ala.  App.),  78 
So.  423. 
§  19.  Degrees. 

Application  for  Life  Policy— Third  De- 
gree.—The  forgery  of  an  application  for 
a  policy  on  the  life  of  a  third  person,  not 
fathng  within  the  classes  of  forgery  de- 
nounced by  statute  as  forgery  in  the  first 
and  second  degrees,  constitutes  forgery 
in  the  third  degree  under  the  direct  pro- 
vision of  Code  1907,  %  6916.  Dudley  v. 
State,  10  Ala.  App.  130,  6*  So.  534,  cer- 
tiorari denied  in  Ex  parte  Dudley,  ISS 
Ala.  77,  66  So.  91. 

§  16.  Indictment  or  Information. 

§  19, Description  of  or  Settrng  Forth 

Instruments. 
In   General.- Bartlett'  v.    State,   8   Ala. 
App.  248.  62  So.  320.    See  the"  title  FOR- 
GERY. §   19,  vol.  7,  p.  481. 

§  90.  •^—  Facts  Extrinsic  to  Inatrument 
in   General. 
Insurance    Application — Third    PeraotL 

— An  indictment  for  the  forgery  of  an 
application  for  insurance  on  the  life  of 
a  third  person  need  not  set  out  the  man- 
ner in  which  the  amplication  might  be 
injurious  to  the  insurer  and  the  insured, 
that  matter  sufficiently  appearing  on  its 


face.  Dudley  v.  State,  10  Ala.  App.  130, 
64  So.  S34,  certiorari  denied  in  Ex  parte 
Dudley.  188  Ala.  77,  66  So.  91. 


§  31.  - 


>  Making   or  Alteistion  of   In- 


"Forge." — It  is  not  necessary  to  set 
out  in  what  particular  act  the  forgery 
consisted,  because  the  word  "forge"  in- 
cludes the  false  making  of  an  instrument 
in  whole  or  in  part,  and  a  statement  of 
the  particular  acts  constituting  the  par- 
ticular offense.  Everage  v.  State.  14  Ala. 
App.  106,  71  So.  983,  certiorari  denied  in 
Ex  parte  Everage,  196  Ala.  701,  72  So. 
lOlS. 


Publishing  Forged 


S  SS.  Uttering  o 

Instruments. 
Knowledge  of  Forgery^King  v.  State, 
8  Ala.  App.  239,  62  So.  374.     See  the  ti- 
tle FORGERY,  §  22,  vol.  7,  p.  483. 

§  38.  •^—  Issues,  Proof  and  Variance. 

Variance  in  Description  of  Instru- 
ments.-Bartlett  V.  Sute.  8  Ala.  App. 
248,  62  So.  320.  See  the  title  FORGERY, 
§  23,  vol.  7,  p.  *83. 

§  39.  Admissibility  of  Evidence. 

g  36.  In  General. 

King  V.  State.  8  Ata.  App.  239,  62  So. 
374.  See  the  title  FORGERY,  §  36,  vol. 
7,  p.  484. 

§  38.  Makinf  or  Alteration  of  In- 
strument, Signature,  or  Entry. 
Forged  Note,— Witness,  a  bank  official, 
having  testified  that  he  gave  note  except 
for  signature,  to  accused,  stating  that ' 
the  bank  would  accept  it  if  signed  by 
another,  testimony  that  on  his  return  to 
the  bank  he  found  the  note  purporting 
to  have  been  signed  by  such  other  in  the 
cash  drawer  at  the  bank  was  admissible. 
Turner  v.  State  (Ala.  App.),  72  So.  574. 

§  SS.  Weight  and  SufBdency  of  Evidence. 

Intent  to  Defraud.— Bartlett  v.  State,  8 
Ala.  App.  248,  62  So.  320.  See  the  title 
FORGERY,  g  32,  vol.  7,  p.  486. 

Authority  to  Sign  Check.— Testimony 
of  person  whose  name  was  signed  to 
check  that  the  check  was  such  as  he 
used,   but  that   he   did  not  issue   such  a 
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check  to  defendant,  and  never  issue  the 
check  involved,  does  not  establish  a 
forgery;  since  it  does  not  show  that  he 
did  not  authome  the  signing  of  the 
check.  Owens  v.  State  (Ala.  App.),  78 
So.  423. 


§  SS.  TruL 

§  V6.  — —  Queitioiu  for  Juiy. 
Weight  and  Suffieiensy  of  Bvidencc.^ — 

King  f.  State,  S.Ala.  App.  239,  62  So. 
374;  Bartlett  v.  State,  8  Ala.  App.  248, 
83  So.  330.  See  the  title  FORGERf, 
§  35,  vol.  7,  p.  487. 


Fonnal  Defects — Formal  Erron. 

nte,  APPEAL  AND  ERROR;  post,  PLEADING. 

Formal  Parties. 

See  post,  PARTIES. 

Fwmer  Adjudkatkni. 

See  post,  JUDGMENT. 

Former  Jeopanljr. 

See  ante,  CRIMINAL  LAW. 


Fornication. 

See  the  title  FORNICATION,  vol.  7,  p.  488,  i 


id  references  there  given. 


Forthcoming  Bonds. 

See  ante.  ATTACHMENT;  EXECUTION;  post.  REPLEVIN. 

FRANCHISES. 

§  \yz.  Grants  in  General. 

Cross  References. ' 
See  the  title  FRANCHISES,  vol,  7,  p.  489,  and  references  there  given. 
In  addition,  see  post,   MUNICIPAL  CORPORATIONS;  WATERS  AND   WA- 
TERCOURSES. 

!  1^.  Grants  in  General.  I  chise  wftt  be  construed  in  favor  of   the 

CoaMnung      FraDchlic.  —  Ambiguous    public.     Binningham  Waterworks  Co.  v. 
provisions  in  the  grant  of  a  public  fran- 1  Hernandez,  196  Ala.  438.  71  So.   443. 

Fraternal  Associations. 

See  post,  INSURANCE. 
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FRAUD. 

I.  Deception  Oonstitnting  Fraud,  and  Liability  Therefor. 

§    8.  Fraudulent  Representations. 

§    9.  Nature  in  General. 

§  11.  Matters  of  Fact  or  of  Opinion. 

§  11  (1)  In  General. 

§  11   (2)  Value. 

§  12.  Falsity  and  Knowledge  Thereof. 

§  13.  Fraudulent  Concealment, 

§  14.  Nature  in  General. 

I  IS.  Duty  to  Disclose  Facts. 

§  16.  Materiality  of  Matter  Represented  or  Concealed. 
§  17.  Reliance  on  Representations  and  Inducement  to  Act. 

§  18.  In  General. 

§  19,  Duty  to  Investigate. 

§  20.  Relations  and  Means  of  Knowledge  of  Parties. 

§  21,  Injury  from  Fraud. 

§  22.  Fraudulent    Representations     or    Concealment    as  to    Particular 

Facts. 
§  22J^.  Fraud  in  Particular  Transactions  or  for  Particular  Purposes. 
n.  Actions. 

(A)  Rights  of  Action  and  Defenses. 

§  22j4a.  Nature  and  Form  of  Remedy. 
§  24.  Conditions  Precedent. 
§  25.  Waiver  of  Right  of  Action. 
§  26.  Defenses. 

(B)  Parties  and  Pleading. 
§  27.  Pleading. 

§  28.  Allegations  of  Fraud  in  General. 

§  29.  Intent. 

§  30.  Statements,  Acts,  or  Conduct  Constituting  Fraud. 

§  31.  Falsity  of  Representations  and  Knowledge  Thereof. 

§  iV/i.  Reliance  and  Inducement  and  Action  Thereon. 

§  31j^a.  Damage  from  Fraud. 

§  33.  Issues,  Proof,  and  Variance. 

(C)  Evidence. 

§  34.  Presumptions  and  Burden  of  Proof. 
§  35.  Admissibility. 

§  36.  In  General. 

§  i7.  Falsity  of  Representations. 

§  39.  Damages. 

§  40.  Weight  and  Sufficiency. 

(D)  Damages. 

§  41.  Measure  in  General. 
§  41  (1)  In  General. 
§  41   (2)   Difference  between  Actual  and  Represented  Value. 
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(E)  Trial,  Judgment,  and  Review. 
§  42.  Questions  for  Jury. 
m.  Oriminal  RespoiiBibiUtr. 
§  44.  Offenses. 
§  45.  Prosecution  and  Punishment.  - 

Cross  References. 
See  the  title  FRAUD,  vol.  7,  p.  490,  and  referent 


I.  DECEPTION    CONSTITUTING 
FRAUD,   AND    UABILITY 

THEREFOR. 
§  S.  Fraudnlent  Reiiresentitiona. 
§  9. Nature  in  General. 

For  mere  "trader's  talk"  a  seller  is  rot 
liable  either  in  contract  or  tort.  Tillis 
V.  Smith  Sons  Lumber  Co..  188  Ala.  122, 
65  So.  lOlS. 

Effect  of  Good  Faith.— Under  Code 
1907,  §  4298,  providing  that  misrepresen- 
tation of  a  material  fact,  made  willfully 
to  deceive,  or  recklessly,  without  knowl- 
edge, and  acted  upon  by  the  opposite 
party,  or  if  made  by  mistake,  and  inno- 
cently, and  so  acted  upon,  constitutes 
legal  fraud,  the  good  faith  of  a  party  in 
making  such  a  misrepresentation  is  im- 
material. Hafer  V.  Cole,  176  Ala.  242,  ST 
So.  757. 

Effect  of  Improbability  or  Incredibil- 
ity of  Statement. — King  i:  Livingston 
Mfg.  Co..  180  Ala.  118.  60  So.  143.  See 
the  title  FRAUD,  §  9.  vol.  7,  p.  493. 

§  11. Matten  of  Fact  or  of  Opinion. 

§  11  (1)  In  General. 

Merc  expressions  of  opinion  will  not 
support  an  action  for  deceit,  unless  de- 
fendant, knowing  them  to  be  false,  made 
them  with  intent  to  deceive,  Hocken- 
smith  V,  Winton,  11  Ala.  App.  870,  66 
So.   954. 

An  expression  of  an  opinion  is  action- 
able where  shown  to  be  knowingly  false, 
made  with  the  intention  to  deceive,  and 
accepted  and  relied  on.  Wall  v.  Gra- 
ham,  192   Ala.   396,   68   So.   298. 

Expressions  of  opinion  will  support  an 
action  for  deceit  when  knowingly  false 
and  made  with  intent  to  deceive,  and  so 
acted  upon  that  they  do  deceive.  Moon 
f.   Benton,  13  Ala,  App.  473.  68  So.  589, 


§  II  <S)  Value. 

Where  the  parties  deal  a 


expressions  of  opinion  by  a  seller  as  to 
the  property,  such  as  the  current  market 
values,  etc.,  will  not  be  ground  for  an 
action  of  deceit,  because  the  vendee  has 
no  right  to  rely  thereon.  Tillis  v.  Smith 
Sons  Lumber  Co.,  188  Ala,  122,  63  So. 
101 S. 

While  statements  as  to  the  value  of 
real  estate,  made  to  induce  another  to 
buy  or  accept  a  lien  on  it,  are  generally 
mere  expressions  of  opinion,  they  are 
not  always  so,  especially  when  coupled 
with  misrepresentations  as  to  material 
facts,  or  a  concealment  of  facts,  or  when 
artifice  is  used  preventing  inquiry  or  ex- 
amination, or  when  intended  and  under- 
stood as  the  statement  of  a  fact  not  of 
an  opinion.  Moon  v.  Benton,  13  .Ala. 
App.   473.   68   So.   589, 

§     IS.     Falsity     and     Knowledge 

Thereof. 

See  ante,  "Nature  in  General,"  §  9. 

A  buyer  may,  under  Code  1907,  %  2469, 
sue  for  the  seller's  fraud  by  showing 
that  the  representations  of  the  seller 
were  fraudulently  or  recklessly  made. 
McCoy  V.  Prince,  11  Ala,  App.  388,  68 
So.  950. 

Where  a  seller  did  not  believe  his  rep- 
resentations, it  is  no  defense  that  he 
gained  the  information  upon  which  they 
were  based  from  an  apparently  reliable 
source.  Hockensmith  v.  Winton,  11  Ala. 
App.   670,   66   So.   954. 

Honest  belief  in  the  truth  of  a  state- 
ment of  fact  made  as  an  inducement  to 
the  execution  of  a  contract  does  not  re- 
lieve a  person  making  such  statement  of 
his  legal  liability  therefor.  Greil  Bros. 
Co.  V.   McLain,  197  Ala.  136,  72  So.  410. 

§  13.  Fraudulent  Concealment 

§  1*. Nature  in  GeneraL 

Deceit    can  be  grounded  on    evasions 
id  acts.  a»  well  as  upon  direct  misrep- 
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Providence  Oil,  etc.,  Co. 
V.  Allen,  ISa  Ala.  282.  6S  So.  329. 

One  who  sold  a  ship  and  the  freight 
on  her  then  voyage  two  weeks  after  he 
had  drawn  a  disbursement  note  for  less 
than  the  total  amount  of  the  freight, 
which  he  made  a  lien  against  the  ship  as 
well  as  the  freight,  was  guilty  of  action- 
able fraud  in  not  informing  the  buyer  of 
the  existence  of  the  draft,  of  which  (he 
latter  had  no  means  of  acquiring  knowl- 
edge. Corry  v.  Sylvia  y  Cia,  198  Ala. 
5S0,  6B  So.  891. 

An  express  warranty  in  a  bill  of  sale 
conveying  a  ship  and  her  freight  that  the 
ship  is  unincumbered  does  not  defeat 
liability  for  an  implied  misrepresentation 
by  concealment  of  the  fact  that  the 
freight  was  incumbered.  Corry  v.  Sylvia 
y  Cia,  isa  Ala.  SSO,  63  So.  891. 


§   IB. 


•  Duty  to  DiidoK  Facta. 
To  maintain  an  action  for  fraudulent 
concealment,  there  must  be  shown  a  duty 
to  disclose  the  truth,  and  that  the  dis- 
closure was  not  made  when  opportunity 
was  presented,  whereby  the  party  to 
whom  the  duty  was  due  was  induced  to 
act  to  his  injury.  National  Park  Bank 
V.  Louisville,  etc,  R.  Co.  (Ala.),  74  So.  69. 

§  le.  Materiality  of  Matter  Represented 
or  Concealed. 
Where  a  note  was  given  by  one  de- 
fendant to  another  and  by  him  sold  to 
plaintiff  by  means  of  fraudulent  misrep- 
resentations as  to  the  value  of  the  se- 
curity, the  fact  that  the  debt  for  which 
the  note  was  given  was  simulated,  not 
genuine,  was  material  as  tending  to  con- 
nect both  defendants  with  the  fraudulent 
transaction,  even  though  they  were  es- 
topped from  asserting  against  the  plain- 
tiff that  there  was  no  consideration  for 
the  note.     Moon  v.  Benton,  13  Ala.  App. 

473,  68   So.  589. 


§  18. In  General. 

Under  Code  1907,  §  2469,  declaring  that 
.  a  willful    misrepresentation,  when    acted 
upon,  affords   a   cause  of   action,  a  pur- 
chaser deceived   by   a   misrepresentation, 
upon  which  he  did  not  act,  can  not  main- 
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ain  an  action  for  deceit.     Hockensmith 
'.  Winton,  11  Ala.  App.  670,  66  So.  954. 

§  Ift. Duty  to  Inveittcatc. 

In  General. — King  v.  Livingston  Mfg. 
Co..  180  Ala.  118.  60  So.  143;  Wilks  v. 
Wilks,  176  Ala.  151,  57  So.  776.  See  the 
title  FRAUD,  §  19,  vol.  7,  pp.  496,  497. 

Where  statements  are  made  as  of  fact, 
especially  of  matters  which  may  be  as- 
sumed to  be  within  the  knowledge  of  the 
party  making  them,  the  party  to  whom 
they  are  made  can  rely  upon  them  with- 
out instituting  an  independent  investiga- 
tion.    Tiilis  V.  Smith   Sons   Lumber  Co., 

188   Ala.   12S,  65   So.   1015. 

§  SO.  —  Relations  and  Meant  of  Knowl- 
edge of  Partiea. 

If  a  purchaser  states  his  ignorance,  and 
invites  the  opinion  of  the  vendor,  and 
gives  him  to  understand  that  he  relies 
upon  his  opinion,  the  vendor  is  not  bound 
to  answer;  but,  if  he  does,  his  answer 
must  speak  the  truth,  since  under  such 
circumstances,  the  aflirmation  of  a  defi- 
nite opinion  as  to  value  becomes  an  af- 
firmation of  fact,  that  is,  of  the  fact  of 
a  bona  fide  opinion.  Tiilis  v.  Smith  Sons 
Lumber  Co.,  188  Ala.  132,  65  So.  1015. 
§  SI.  Injury  from  Fraud. 

Absence  of  Injury. — Hall  v.  Santan- 
gelo,  178  Ala.  447,  60  So.  168.  See  the 
title  FRAUD,  S  21.  vol.  7,  p.  497. 

Where  one  of  two  partners  secured 
purchasers  for  his  partner's  interest  in 
the  firm  by  falsifying  the  books  so  as  to 
conceal  some  of  the  firm  debts,  but  the 
purchasers  assumed  only  the  debts  of  the 
firm  as  they  appeared  on  the  books  at 
the  time  of  the  sale,  the  purchasers  were 
not  actionably  injured  by  the  fraud.  Mc- 
Carrell  v.  Hayes,  186  Ala.  323,  65  So.  62. 

Effect  of  Covenants  of  Warranty  in 
Deed. — Fraudulent  representation  by  the 
vendor  with  respect  to  his  title  or  own- 
ership, as  well  as  to  matters  collateral  to 
the  title  of  the  property,  such  as  location, 
quantity,  quality,  and  condition  of  the 
land,  the  privileges  connected  with  it.  or 
the  rents  and  profits  derived  therefrom, 
constitutes  such  fraud  as  will  support  the 
action  for  damages  for  fraud,  although 
a  deed  with  covenants  of  warranty  is  de- 
livered, in  view  of  Code  1907,  |  ?488,  pro- 
viding   that    fraud    by    one    accompanied 
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with  damages  to  the  party  defrauded  ii 
all  eases  gives  the  right  of  action.  Berry 
V.  Wooddy  (Ala.  App.),  77  So.  942. 
§  tt.  FraudolvBt  SepnuntUions  or  Coa- 
cealmnit  at  to  PuticaUr  FKtfc 

Misrepresentations  as  to  the  value  of 
land  upon  which  a  mortgage  had  be«n 
given  to  secure  a  note,  accompanied  by 
material  misrepresentations  as  to  the  lo- 
cation of  the  property  affecting  the  vahie. 
Authorized  a  recovery  in  an  action  for 
deceit.  Moon  v.  Benton.  13  Ala.  App. 
473,  88   So.   589. 

§  VH.  Fraud  in  ParticuUr  Traniactiooa 
or  for  ParticuUr  Pnrpoaes. 

To  support  an  action  for  deceit  con- 
cerning defendant's  ownership  of  land, 
whereby  plaintiff  was  induced  to  procure 
a  conveyance  of  a  lot  to  defendant  undi 
an  agreement  for  an  exchange  of  lands, 
it  was  not  necessary  that  the  transaction 
out  of  which  the  deceit  arose  should  be 
evidenced  by  a  writing.  Moore  v.  Whit- 
mire,    1B9    Ala.    815,    66    So.    601. 

II.  ACTIONS. 

(A)    RIGHTS  OF  ACTION   AND  DE- 
FENSES. 
§  BSJ^a.  Nature  and  Foim  of  Remedy. 

One  induced  to  enter  into  a  contract 
through  fraud  may  rescind,  or  afHrm  and 
sue  for  deceiL  Hockensmith  v.  Winton, 
11   Ala.   App.   670,   66   So.   954. 

Code  1907,  S  4298,  declares  that  misrep- 
resentations of  a  material  fact  made  with 
intent  to  deceive,  or  made  by  mistake 
and  innocently,  when  acted  upon  by  the. 
opposite  party,  constitute  legal  fraud, 
while  §  4399  declares  that  the  suppres- 
sion of  a  material  fact  which  a  party 
is  bound  to  communicate  constitutes 
fraud.  Section  2469  declares  that  willful 
misrepresentations  of  a  material  fact, 
upon  which  another  acts  to  his  injury, 
will  support  an  action  for  deceit,  but 
that  knowledge  of  falsehood  is  an  es- 
sential element  of  the  action.  Held,  that 
there  is  no  conflict  between  the  stat- 
utes; for  one  induced  to  enter  into  a 
contract  by  reason  of  false  representa- 
tions has  the  right  either  to  rescind  the 
contract  because  of  the  fraud,  in  which 
case  he  need  not  prove  that  the  defend- 
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ant  had  knowledge  of  the  falsity  of  the 
rcpreseRtation,  or  to  affirm  it  and  sue 
for  damage  for  the  deceit,  in  which  case 
he  must  prove  that  defendant  knowingly 
misrepretented.  Hockensmith  v.  Win- 
ston, 11  Ak.  App.  670,  66  So.  BU. 

Contnct  for  Pwcbaae  of  Land— One 
who  haa  been  induced  to  contract  for 
the  purchase  of  lands  by  fraud,  to  his 
injury,  may  sue  for  deceit,  and  re- 
cover compensatory  damages.  Berry  r. 
Wooddy   (Ala.  App.),  77  So.  942. 

Seddng  to  Affiim  and  Diaafiirm  Pro- 
vitioiu  of  Contract. — An  action  of  de- 
ceit, though  ordinarily  maintainable 
where  one  has  been  injured  through  an- 
other's fraud,  is  not  available  to  permit 
a  contracting  party  to  affirm  some  pro- 
visions of  the  contract  and  disaffirm 
others.  Blackmon  v.  Quennelle,  180 
Ala.   630,  66   So.   608. 

Innocent  or  honest  mkrepreientationa 
will  authorize  a  rescission  of  the  con- 
tract of  sale,  but  not  an  action  for  de- 
ceit. Kilby  Locomotive,  etc..  Works  r-. 
Lacy  &  Son,  12  Ala.  App.  4S4,  67  So. 
7B4. 

Law  or  Eqnitr.— If  an  intervener  who 
had  assigned  his  chattel  mortgage  as 
collateral,  and  is  seeking  independent 
relief  in  a  suit  by  his  chattel  mortga- 
gor to  restrain  foreclosure  by  subse- 
quent assignees,  was  deceived  as  to 
ownership  of  his  mortgage,  his  remedy 
at  law  and  not  in  equity.  Blake  v. 
Anniston  City  Nat.  Bank,  197  Ala.  all, 
73  So.  114. 
§  M.   Conditions  Precedent. 

A  party  who  exchanged  an  automo- 
bile for, a  team  of  horses,  taking  a  check 
for  the  balance  in  its  favor,  was  not  es- 
topped from  suing  for  breach  of  war- 
ranty or  deceit  by  retaining  or  using  the 
check  or  the  horses,  as  the  suit  was  not 
upon  a  rescission.  Stewart  v.  Riley.  189 
Ala.  51S,  66  So.  488. 
§  3».  Waiver  of  Right  of  Action. 

Where    defendant    and    his   tenant,    S., 

;re  indebted  to  C.  on  a  note,  and  de- 
fendant by  false  representations  made 
plaintiff  as  to  the  financial  condition 
of  S.  induced  plaintiff  to  agree  to  pay 
the  note,  and  C,  who  was  innocent  of 
,11     fraud,    accepted     the     obligation    of 
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pUintiH,  and  defendant  obtained  his  re- 
lease on  the  note,  defendant  could  not 
relieve  himself  from  liability  on  the  the- 
ory of  plaintiff's  waiver  of  fraudulent 
representations.  Wall  v.  Graham,  192 
Ala.  396,  68  So.  298. 
§  96.   DafenMi. 

Defendant  could  not  destroy  plaintiff's 
cause  of  action  predicated  on  fraud  com- 
mitted by  the  defendant  by  misrepre- 
senting his  title  in  the  sale  of  the  prop- 
erty by  tendering,  after  the  right  of  ac- 
tion had  accrued,  a  complete  title  to  the 
property.  Berry  v.  Wooddy  (Ala.  App.), 
77  So.  94a. 

(B)    PARTIES   AND    PLEADING- 
§  S7.  Pleadinc. 

§  S8.  -^  Allegations  of  Fraud  in  Gen- 
eral. 

In  pleadings  in  chancery,  for  which  no 
abbreviated  code  form  is  provided,  all 
the  elements  of  actionable  deceit  must 
be  severally  alleged.  Corry  v.  Sylvia  y 
Cia,  192  Ala.  450,  68  So.  891. 

Count  4,  alleging  that  defendant 
owned  a  large  number  of  vacant  lots, 
and  undertook  and  agreed  to  sell  to 
plaintiff  two  of  said  lots,  and  put  plain- 
tiff in  possession,  and  then  and  there 
falsely  and  fraudulently  represented  that 
said  two  lots  were  lots  13  and  14  accord- 
ing to  the  Ivey  Realty  plat,  and  on  said 
day  and  date  delivered  to  plaintiff  deed 
to  lots  13  and  14,  and  falsely  and  fraud- 
ulenlly  represented  that  said  deeds  con- 
veyed said  lots  so  pointed  out,  when  as 
a  matter  of  fact  the  lots  pointed  out  to 
plaintiff  were  lots  15  and  16  according 
to  said  survey,  which  fact  then  and  there 
was  wholly  unknown  to  plaintiff,  and 
then  and  there  well  known  to  defendant, 
etc.,  although  inartificially  drawn,  did  in 
effect  and  legal  substance  state  a  cause 
of  action  for  fraud  and  deceit  in  the  sale 
of  land,  and  was  not  demurrable. 
Hutchinson  v.  Bozeman  (Ala.  App.),  T6 
So.   406. 

A  count  alleging  that  plaintiff  claims 
of  defendant  the  sum  of  $500  for  deceit 
in  the  sale  of  two  lots,  which  defendant 
at  the  time  of  the  sale  knew  to  be  sit- 
uated in  a  low,  flat  place,  and  of  prac- 
tically no  value,  was  insufficient  to  state 
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a  cause  of  action  for  deceit  in  the  sale 
of  land.     Hutchinson  v.   Bozeman   (Ala. 
App.),  76  So.  406. 
§   as.   Intent. 

In  chancery  pleading,  a  fraudulent  in- 
tent, essential  to  constitute  a  cause  of 
action,  must  be  averred  and  not  left  to 
inference-  Board  v.  Merrill,  193  Ala. 
Sei,  68  So.  971. 

§  30.  Statemeata,  AcU,  or  CaoAnet 

Conatitntins   Fraud. 

Complaint  for  deceit  in  sale  of  land 
was  demurrable,  where  it  failed  to 
charge  that  defendant  falsely  or  fraudu- 
lently represented  that  he  had  title  to 
the  lots,  and  was  silent  as  to  recitals 
in  deed.  Hutchinson  v.  Boieman  (Ala. 
App.),  76  So.  406. 

In  a  count  for  conspiracy  to  defraud 
by  the  delivery  of  cotton  on  spurious 
bills  of  lading,  allegations  that  by  will- 
fully deceiving  or  causing  to  be  de- 
ceived, or  making  false  representations 
or  fraudulently  suppressing  or  causing 
to  be  suppressed  truth  from  the  holders 
of  the  false  bills  of  lading  when  their 
complaints  were  referred  to  defendant's 
agent,  a  course  of  business  was  estab- 
lished by  which  the  co-conspirator  was 
unable  to  sell  a  large  number  of  their 
drafts  with  false  bills  of  lading  attached, 
does  not  sufficiently  allege  the  duty  to 
disclose  the  truth,  nor  the  concealment 
thereof,  since  it  does  not  show,  except 
by  conclusion,  what  the  complaints  were, 
nor  show  any  facts  which  made  the  al- 
leged suppression  of  the  truth  calculated 
to  deceive  the  plaintiff.  National  Park 
Bank  v.  Louisville,  etc.,  R.  Co.  (Ala.), 
74  So.   69. 

A  complaint  in  an  action  for  deceit 
which  alleges  that  defendant's  represen- 
tations as  to  the  property  a  third  person 
would  own  after  payment  of  his  debt  to 
defendant  were  false  and  made  to  de- 
fraud plaintiff,  and  relieved  defendant 
of  paying  a  debt,  etc.,  avers  the  making 
by  defendant  of  a  false  statement  of  a 
fact  as  to  the  financial  condition  of  the 
third  person.  Wall  v.  Graham,  192  Ala. 
396,   68   So.   296.   ' 

S  31. Falsity  of  Representations  and 

Knowledge  Thereof. 

Legal  Implication  of  Knowledge. — A 
count  for  deceit  in  the  form  prescribed 
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by  the  Code  (subdivision  21,  g  9383, 
Code  1907)  except  that  it  did  not  al- 
lege defendant's  knowledge  of  the  fal- 
sity, is  nevertheless  sufficient  where 
there  is  a  legal  implication  of  such 
knowledge  from  the  facts  pleaded,  and 
under  such  a  count,  the  burden  is  on 
plaintiff  to  prove  every  element  of  ac- 
tionable deceit.  Corry  v.  Sylvia  y  Oa, 
198  Ala.   990,  68   So.   S91. 

ProipcctiTe  laaue  of  Stock,  and  Fnud- 
tUent  Intention.  —  King  v.  Livingston 
Mfg.  Co.,  ISO  Ala.  118,  eo  So.  143.  See 
the  title  FRAUD,  §  31,  vol.  7,  p.  499. 
S  31^.  —  Reliance  and  Inducement 
and   Action    Thereon. 

A  complaint  in  an  action  for  deceit 
must  not  only  allege  the  making  of  a 
fraudulent  representation  of  a  material 
fact,  but  must  show  that  thereby  plain- 
tiff acted  to  his  injury.  Wall  v.  Graham, 
192  Ala.  398,  68  So.  298. 
{  H%».  Damage  from  Fraud. 

A  complaint  in  an  action  for  deceit 
which  sets  forth  false  representations  as 
to  the  financial  condition  of  a  third  per- 
son, but  which  does  not  disclose  the 
third  person's  connection  with  plaintiff 
or  how  the  false  representations  could 
have  resulted  in  damage  to  him,  is  de- 
fective for  failing  to  show  that  the  fraud 
and  the  damage  alleged  sustained  to 
each  other  the  relation  of  cause  and  ef- 
fect. Wall  V.  Graham,  192  Ala.  396.  6S 
So.  298. 

In  an  action  for  fraud,  whereby  plain- 
tiff was  induced  to  purchase  a  note  se- 
cured by  a  mortgage,  the  complaint  need 
not  negative  the  solvency  of  the  maker 
or  the  indorser,  since  their  solvency 
not  deprive  plaintiff  of  his  right  to 
cover  at  least  nominal  damages  for  the 
deceit.  Moon  v.  Benton,  13  Ala.  App. 
473,  68  So.  689. 
i  M.  IiMies,  Proof,  and  Variance. 

Fraud  is  never  presumed,  but  when  re- 
lied upon  must  be  distinctly  alleged  and 
proved,  Stuart  v.  Holt  (Ala.),  73  So. 
390. 

One  suing  for  false  representations  as 
to  the  financial  standing  of  a  third  per- 
son  need  not  to  recover  prove  the  amount 
of    the    third    person's    indebtedness,    but 
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may  prove    the  false  representations  by 
proof  of  other  tacts.     Wall  v.   Graham,     . 
192  Ala.  396,  68  So.  298. 

In   an   action  for  breach   of   warranty 
and  deceit,  on  a  sale  of  horses,  concern- 
ing  their    soundness,    though    the   action 
>  not  based  on  any  representations  as 
the   age    of    the    horses,    evidence  of 
ir    age     was     admissible    as     bearing 
upon  the  extent  of  the  unsoundness  and 
the   extent  to  which   it  would  affect  or 
impair    their    value.      Stewart    v.    Riley, 
189    Ala.    919,   66    So.   488. 

Conjunctive  Allegations.  —  Where  the 
complaint,  in  an  action  for  deceit,  al- 
leged several  false  and  fraudulent  mis- 
representations conjunctively,  plaintiff, 
to  recover,  must  prove  all  of  the  repre- 
sentations. Hockensmith  v.  Winton.  U 
Ala.  App.  670.  66  So.  9S4. 

Variance.— In  an  action  for  deceit, 
there  is  no  material  variance  between  an 
allegation  that  defendant  had  sold 
freight  to  another  and  proof  that  he  had 
assigned  it  as  security  for  a  diraft  for 
the  entire  amount.  Corry  v.  Sylvia  y 
Cia,   192  Ala.  990.  68   So.   891. 

(C)   EVIDENCE. 

§  34.  Preiumptioni  and  Burden  of  Proof. 

Presumption  of  Fraud. — Morris  &  Co. 
V.  Barton,  180  Ala.  98,  90  So.  172.  See 
the  title  FRAUD,  §  34,  vol.  7,  p.  500. 

The  law  does  not  presume  fraud,  and 
when  a  charge  of  fraud  is  made,  it  must 
be  established  by  the  evidence  before 
relief  can  be  had.  Wallace  v.  Crosth- 
wait,  196  Ala.  3S6,  71  So.  666;  Bruce  v. 
Citizens'  National  Bank.  189  Ala.  221, 
64    So.    82, 

Fraud  can  not  be  presumed,  but  must 
be  proved.  Wilson  v.  Mullins  (Ala.).  75 
So.  900. 

Fraud  is  never  presumed,  but  roust  be 
proved  by  clear  and  satisfactory  evi- 
dence, and  when  a  transaction  is  fairly 
susceptible  of  two  constructions,  the  one 
which  will  free  it  from  the  imputation 
of  fraud  will  be  adopted.  Henderson  v, 
Gilliland,  187  Ala.  268.  69  So.  793. 

PUintaff's  Burden  of  Proof.— Under  a 
count  for  deceit,  in  the  form  prescribed 
by  Code  1907.  §  9382,  subsec,  21,  the  bur- 
den  is   on  plaintiff  to   prove   every   ele- 
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ment  ai  actiotnble  deceit     Cotry  v.  Syl- 
via  y  €1a,  192  Ala.  S90,  68  So.  S»l. 

SuB^-Burden  of  Proof  aa  to  Amount  of 
Indemnitjr. — Where  a  purchaser  of  an  en- 
gine injured  by  false  representations  is 
entitled  to  recover  certain  items  of  re- 
pair, but  not  others,  the  burden  of  proof 
is  on  the  plaintiff  to  show  what  part  of 
the  total  expense  of  repair  is  necessary  to 
indemnify  him  for  the  false  representa- 
tions. Kilby  Locomotive,  etc.,  Works  v. 
Lacey  &  Son,  IS  Ala.  App.  464,  ST  So.  TS4. 

§  9S.  AdmiseibilitT. 
§  39. In  GeneraL 

Range    of    Inquiry    and    Evidence    Al- 
lowed—Hall V.  SantanKcIo,  ITS  Ala.  44T, 
SO  So.  16S.     See  the  title  FRAUD,  §  36, 
vol.  7,  p.  500. 
§  87. Falsity  of  Repreientatiotu. 

Where  plaintiff  claimed  that  defendant, 
who  sold  him  an  interest  in  a  stock  of 
goods,  made  misrepresentations,  evidence 
of  the  result  of  an  inventory  taken  by  the 
purchaser  a  year  subsequent  to  the  sale  is 
admissible,  where  the  amount  of  the 
goods  purchased  and  sold  during  the  in- 
terim was  shown.  Hockensmith  v.  Win- 
ston. 11  Ala.  App.  6T0,  86  So.  954. 
§  39. Damages. 

Sale  of  Ship  and  Cargo.— In  an  action 
for  deceit  in  the  sale  of  a  ship  and  her 
freight,  which  were  incumbered  by  a  dis- 
bursement draft,  evidence  that  the  draft 
was  never  presented  tor  payment  to  the 
bank  to  which  it  was  first  indorsed,  and 
by  which  it  was  indorsed  to  another,  and 
that  the  next  time  the  cashier  saw  it  it 
was  in  the  hands  of  plaintifFs  attorney, 
was  admissible  as  tending  to  show  that 
plaintiff  had  paid  the  draft.  Corry  v. 
Sylvia  y  Cia,  192  Ala.  5S0,  68  So.  S9i. 

In  an  action  for  breach  of  warranty  and 
deceit  on  a  tale  of  horKS,  though  the  in- 
quiry was  as  to  the  condition  of  the 
horses  when  the  trade  was  made,  evi- 
dence as  to  their  condition  a  day  or  two 
after  the  trade  was  admissible,  where 
there  was  sufficient  evidence  justifying  an 
inference  that  the  injury  or  unsoundness 
existed  before  the  trade  was  made,  and 
was  practically  the  same  when  the  wit- 
ness saw  the  horses  as  when  they  were 
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deHrercA     Stewart  v.  RSItr,  IW  AJ»*l* 

ee  So.  488. 

A  party  induced  to  buy  horses  by  false 
representations  and  a  warranty  as  to  their 
soundness  was  entitled  to  the  difference 
between  the  value  of  the  horses  and  their 
value  as  warranted  or  re  pre  sen  led,  re- 
gardless of  a  subsequent  advantageous 
disposition  of  the  horses  by  him,  and  ev- 
idence as  to  such  disposition  was  prop- 
erly excluded.  Stewart  v.  Riley,  189  Ala. 
619,  S6  So.  488. 

In  an  action  for  breach  of  warranty  and 
deceit  on  a  sale  of  horses,  evidence  as 
to  the  land  which  plaintiff  obtained  in 
exchange  for  the  horses  was  not  admis-^ 
sible  as  fixing  the  value  of  the  horses, 
where  there  was  no  offer  to  show  the 
value  of  the  land.  Stewart  v.  Riley,  189 
Ala.  319,  68  So.  488. 
§  M.  Weight  and  Sufficiency. 

Necessitr  of  View  of  Related  Acta.  — 
Richter  v.  Richter,  180  Ala.  218,  60  So. 
880.  See  the  title  FRAUD,  g  40  (1).  vol. 
7,  p.  SOI. 

PotaeHlon  of  Draft  aa  Evidence  of 
Payment. — In  an  action  (or  deceit  in  the 
sale  of  a  ship  and  freight  without  inform- 
ing the  buyer  of  a  draft  against  them,  the 
buyer's  possession  of  the  draft  is  prima 
facie  evidence  that  he  paid  it.  Corry  v. 
Sylvia  y  Cia,  192  Ala.  S50,  68  So.  891. 

False  Representatlona  to  Induce  Assign- 
ment of  Note. — Evidence  held  insufRcient 
to  show  false  representations,  to  induce 
assignment  of  notes.    Henderson  v,  Gilli- 
iand,  18T  Ala.  288,  65  So.  793. 
(D)  DAMAGES. 
§  41.  Measure  in  General. 
§  41  <1)  In  General. 

A  person  injured  by  fraudulent  repre- 
sentations  can  recover  all  damages  con- 
templated by  the  parties  or  which  are  the 
proximate  consequences  of  the  fraud. 
Kilby  Locomotive,  etc.,  Works  v.  Lacy 
&  Son.  12  Ala.  App.  464,  6T  So.  TS4. 

Where  the  purchaser  of  a  secondhand 
locomotive,  represented  to  have  been 
overhauled  and  repaired  until  good  as 
new,  used  the  engine  a  year,  and  then  had 
it  repaired,  in  an  action  for  deceit,  the 
purchaser  was  not  entitled  to  the  cost 
of  repair,  occasioned  by  the  year's  use  or 
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gress  passed  after  the  sale,  but  wai  en- 
titled to  the  cost  of  putting  it  in  such 
shape  otherwise  as  it  was  represented  to 
be  and  for  the  hire  of  another  engine 
made  necessary  by  the  repairs  for  which 
the  seller  was  liable.  Kilby  Locomotive, 
etc.,  Works  v.  Lacy'&  Son,  l»  Ala.  App. 
464.  67  So.  734. 

§  41   (>)  Difference  between  Actual  and 
ReprcMHted  Value. 

The  proper  measure  of  damages,  in  an 
action  of  deceit  by  a  purchaser  against  the 
seller,  is  the  difference  between  the  actual 
value  of  the  property  at  the  time  of  the 
Sale  or  exchange  and  its  represented 
value.  Tillis  v.  Smith  Sons  Lumber  Co., 
188  Ala.  120.  65  So.  1015. 

Ordinarily  the  measure  of  damages  for 
fraud  which  induced  the  purchase  of  a 
note  or  other  security  is  the  difference 
between  the  actual  value  of  the  security 
at  the  time  of  sale  and  what  its  value 
would  have  been  if  it  had  been  as  repre- 
sented. Moon  V.  Benton,  13  Ala.  App. 
473,  OS  So.  S8B. 

For  fraudulent  representations  inducing 
the  sale  of  personal  property,  where  the 
purchaser  retains  the  property,  the 
measure  of  damages,  in  an  action  for  de*- 
ceit,  is  the  difference  between  the  actual 
value  of  the  property  at  the  time  of  sale 
and  what  its  value  would  have  been  if 
the  representations  had  been  true,  unless 
the  actual  damages  are  greater  than  this. 
Kiiby  Locomotive,  etc..  Works  v.  Lacy 
&.  Son.  12  Ala.  App.  464.  67  So.  754. 

Advantageous  Disposition.  —  A  parly 
induced  to  buy  horses  by  false  represen- 
tations and  a  warranty  as  to  their  sound- 
ness was  entitled  to  the  difference  be- 
tween the  value  of  the  horses  and  their 
value  as  warranted  or  represented, 
gardless  of  a  subsequent  advantageous 
disposition  of  the  horses  by  him,  and  ev- 
idence as  to  such  disposition  was  prop' 
erly  excluded.  Stewart  v.  Riley,  189  Ala. 
619,  66  So.   488. 

(E)    TRIAL.    JUDGMENT,    AND    RE- 
VIEW. 
§  a.  Queations  for  Jury. 

In  General.— In  an  action  by  purchaser 
for  the  deceit  of  his  vendor  in  misrepre- 


anting  tide  to  the  prop«tl9,  .the  pi«a  of 
general  iasne  with  leave  to  give  in  ew- 
dence  anything  that  could  be  properly 
pleaded  raised  an  issue  for  the  jury. 
Berry  v.  Wooddy  (Ala.  App.),  77  So.  »4!. 

Hatten  of  Opinion  or  Statements  of 
Fact— Where  it  is  doubtful  whether  the 
representation  is  as  to  a  matter  of  fact 
or  a  mere  opinion,  the  question  is  for  the 
jury.  Hockensmith  v.  Winton,  11  Ala. 
App.  870,  66  So.  B54. 

Where  there  was  evidence  tending  to 
show  that  one  defendant  gave  another  a 
note  for  a  simulated  indebtedness  secured 
by  a  mortgage  on  an  almost  worthless 
lot,  and  that  the  payee  transferred  the 
note  to  plaintiff  for  value,  representing 
that  the  property  affected  by  the  mort- 
gage was  of  a  certain  val  e  and  was  lo- 
cated in  a  good  residence  section  of  the 
city,  it  was  a  question  for  the  jury  whether 
the  representations  as  to  the  value  were 
made  merely  as  matters  of  opinion,  or 
were  intended  as  a  statement  of  fact. 
Moon  V.  Benton,  13  Ala.  App.  473,  68  So. 
539. 

Whether  representations  by  a  vendee 
that  bonds  and  preferred  stock  were  "as 
good  as  gold,"  were  "perfectly  good," 
etc..  were  mere  expressions  of  opinion  or 
statements  of  facts,  on  which  the  vendor 
was  entitled  to  rely,  was  a  question  for 
the  jury.  Tillis  v.  Smith  Sons  Lumber 
Co.,  188  Ala.  12S,  65  So.  1019. 

Reliance  on  AMurance. — If  a  purchaser, 
after  an  independent  inquiry  which  proves 
unavailing  or  unsatisfactory,  goes  to  the 
vendor  demanding  assurance,  the  ques- 
tion whether  he  relied  on  an  assurance 
so  obtained  is  for  the  jury.  Tillis  i'. 
Smith  Sons  Lumber  Co.,  1S8  Ala.  ISS,  65 
So.  1015. 

Inducement  to  Forbear  Inquiry.  — 
Whether  an  opinion  of  a  vendor  concern- 
ing the  value  of  property  has  been  elicited 
under  such  circumstances  of  confidence 
as  to  induce  the  purchaser  to  forbear  in- 
dependent inquiry  is  a  question  for  the 
jury.     Tillis  V.  Smith  Sons  Lumber  Co., 

188  AU.  122,  65  So.  1015. 

Withdrawal  of  Representation  hj  Lapae 
of  Time. — King  v.  Livingston  Mfg.  Co.. 
IBO  Ala.  118.  60  So.  143.  Sec  the  title 
FRAUD,  S  42  (1),  vol  7.  p.  501. 
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Direction  of  Verdict  u  to  One  Defend- 
ant— Where  two  defendants  were  jointly 
sued  for  damages  for  fraud  in  the  trans- 
fer of  a  note  secured  by  mortgage,  the 
complaint  containing  a  count  for  money 
had  and  received,  an  affirmative  charge, 
which  was  requested  on  that  issue  only 
as  to  one  of  the  defendants,  was  properly 
refused  as  likely  to  mislead  the  jury  into 
believing  that  there  was  a  difference  in 
the  liability  of  the  two  defendants,  but  if 
it  had  been  requested  as  to  both  defend- 
ants, it  should  have  been  given.  Moon 
V.  Benton,  13  Ala.  App.  473,  68  So.  SSe. 

III.  CRIMINAL  RESPONSIBILITY. 
S  44.  OBenses. 

Under  Code  1907,  §  6S39,  providing 
that  any  person  who  shall  knowingly  sell 
or  exchange  any  horse  or  mule  subject 
to  the  disease  known  as  "choking,"  or 
affected  with  glanders  or  other  fatal  con- 
tagious or  infectious  disease,  must  bt 
punished  as  therein  provided,  an  intent 
to  defraud  is  an  element  of  the  offense, 
and  must  be  alleged  and  proved,  since  the 
placing  of  the  section  in  the  article  re- 
lating to  offenses  concerning  domestic 
animals  in  the  Code  of  190T,  instead  of  in 
the  chapter  relating  to  frauds,  as  in  the 
Code  of  1896,  the  inclusion  of  glanders  or 
other  fatal  or  contagious  disease  and  the 
omission  of  the  provision  formerly  con- 
tained therein  giving  justices  of  the  peace 
concurrent  jurisdiction,  did  not  change 
the  construction  of  the  statute.  Jones  vl 
State,  10  Ala.  App.  152.  «5  So.  411. 

Code    1907,    g  6931,    denouncing    aa    a 


crime  the  taking  or  destruction  of  wills, 
deeds,  or  conveyances  of  realty  or  per- 
sonalty, with  the  intent  to  injure  or  de- 
fraud, and  the  receiving,  concealing,  or 
aiding  in  concealing  such  conveyances, 
knowing  them  to  have  been  taken  with 
the  intent  to  injure  or  defraud,  punishes 
the  fraudulent  suppression  of  evidence  of 
the  right  or  title  to  property  in  some 
person  other  than  accused,  and  does  not 
comprehend  the  act  of  accepting  as 
grantee  from  a  grantor  a  deed  of  convey- 
ances, intentionally  delivered  to  pass  title 
to  the  grantee,  though  the  grantee  en- 
tertained the  intent  to  injure  or  defraud. 
Bell  V.  State  (Ala.  App.),  75  So.  648. 
§  45.  Prosecution  and  Punishment. 

Under  Code  1907,  g  6239,  providing  that 
any  person  who  shall  knowingly  sell  or 
exchange  any  horse  or  mule  subject  to 
the  disease  known  as  "choking."  or  af- 
fected with  glanders  or  other  fatal  con- 
tagious or  infectious  disease,  must  be 
punished  as  therein  provided,  an  intent  to 
defraud  is  an  element  of  the  offense,  and 
must  be  alleged  and  proved,  since  the 
placing  of  the  section  in  (he  article  relat- 
ing to  offenses  concerning  domestic  anl- 
n^ls  in  the  Code  of  1907.  instead  of  in  the 
chapter  relating  to  frauds,  as  in  the  Code 
of  1896,  the  inclusion  of  glanders  or 
other  fatal  or  contagious  disease  and  the 
omission  of  the  provision  formerly  con- 
tained therein  giving  justices  of  the  peace 
concurrent  jurisdiction,  did  not  change 
the  construction  of  the  statute.  Jones 
V.  State,  10  Ala.  App.  ISS,  6S  So.  411. 
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FRAUDS,  STATUTE  OF. 

I.  Agreementi  in  Comideration  of  Marriage, 
m.  Fromisei  to  Answer  for  Debt,  Default  or  Miscarriage  of  Another. 

§    4.  Statutory  Provisions. 

§     7.  Promise  to  Answer  in  General. 

§    9.  Promise  to  Indemnify. 

§  10.  Original  or  Collateral  Promises  in  General. 

§  10  (1)   In  General. 

§  10  (2)  Construction  Contracts. 

§  10  (3)  Contracts  to  Pay  for  Property  Sold. 

§  10  (4)  Contracts  to  Pay  for  Services  and  Expenses. 
§  11.  Credit  Given  to  Promisor. 

§  12.  Promise  to  Make,  Accept,  or  Indorse  Bill  or  Note. 
§  13.  Promise  on  Transfer  of  Bill  or  Note  and  Mortgage. 
§  14.  Discharge  of  Original  Debtor. 
§  15.  New  Consideration  Beneficial  to  Promisor. 
§  16.  Promise  to  Apply  or  Pay  from  Property  of  Debtor. 

V.  Agreementi  Not  to  Be  Performed  within  One  Tear. 

§  18.  Nature  and  Subject  Matter. 
§  20.  Possibility  of  Performance. 

§  21.  Dqiendent  on  Contingency. 

§  23.  Commencement  of  Period. 

VI.  Seal  Property  and  Estates  and  Interests  Therein. 

§  24,  Creation  of  Estates  or  Inti*rests  in  General. 

§  25.  Creation  of  Leases. 

§  26.  In  General. 

§  28.  Creation  of  Easements. 

§  30.  Assignment,  Grant,  or  Surrender  of  Existing  Estates,   Interests, 
or  Terms. 

§  31.  In  General. 

I  31J/i. Act  or  Operation  of  Law. 

§  34.  Contracts  for  Sale. 

§  35.  In  General. 

§  39.  Contracts  to  Devise. 

Vn.  Sales  of  Goods. 

(A)  Contracts  within  Statute. 

§  46.  Nature  of  Contract — Existence  and  Condition  of   Goods. 
Vm.  Seqnisites  and  Snfflciency  of  Writing. 

§  48.  Creation  or  Conveyance  of  Estates  or  Interests  in  Real  Property. 

§  49.  Nature  and  Form  of  Instrument. 

§  55.  Contents  of  Memorandum. 

§  58.  —J —  Statement  of  Consideration. 

§  58yi. Subject  Matter  in  General. 
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§  66.  Separate  Writings. 

IX.  Operation  and  Effect  of  Statute. 

§  67.  0{>eration  as  to  Rights  or  Remedies  in  General. 

§  70.  Validity  and  Enforcement  of  Contracts  in  General. 

§  71.  Writing  Subsequent  to  Oral  Agreement. 

§  72.  Part  Performance  in  General. 

§  Jiyi.  Modification  of  Contract. 

§  76.  Contracts  Performed  Only  as  to  Part  Not  within  Statute. 

§  79.  Agreements  Relating  to  Real  Property. 

§  81.  Contracts  Completely  Performed. 

§  84,  Persons  to  Whom  Statute  Is  Available. 

X.  Pleading,  Evidence,  Trial,  and  Review. 

§  87,  Pleading  Contract  or  Transaction  within  Statute. 

§  89.  Writing  or  Other  Compliancy  with  Statute. 

§  90.  Demurrer  Raising  Defense. 
§  91.  Pleading  Statute  as  Defense. 

§  92.  Necessity. 

§  95.  Evidence. 

§  96.  Questions  for  Jury. 

§  97.  Instructions. 

Cross  References. 
See  the  title  FRAUDS.  STATUTE  OF.  vol.  7,  p.  503,  and  references  there  given. 


I.    AGREEMENTS     IN    CONSIDERA- 
TION OP  HARRIAQE. 

Parol  promise  or  agreement  in  con- 
sideration of  marriage  is  void  under  the 
statute  of  frauds  so  that 'the  husband's 
execution  of  such  an  agreement  after 
marriage  is  without  legal  consideration 
to  support  it.  and  is  purely  voluntary  as 
to  preexisting  creditors  of  the  husband. 
London  V.  Anderson  Brass  Works,  197 
Ala.  16.  73  So.  3Sfl. 

III.  PROMISES  TO  ANSWER  FOR 
DEBT,     DEFAULT    OR   MISCAR- 
RIAGE  OP   ANOTHER. 

§  4.  StatjutocT  Proviaions. 

The  statute  of  frauds,  forbidding  a 
special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  unless 
in  writing,  etc.,  refers  to  contracts,  not 
mere  negotiations  preceding  contracts. 
Gambill  v.  Fox  Typewriter  Co.,  190  Ala. 
36,  66  So.  6S5. 
§  7.  Promise  to  Anawr  in  General, 

Where   a    mother  indorsed   notes   pay- 


lable  to  herself  to  tfer  son,  to  be  used  by 
him  to  secure  his  own  notes  to  defend- 
ant, there  was  no  promise  by  the  mother 
to  answer  for  the  debt  or  default  of  the 
son,  and  hence  the  statute  of  frauds  was 
inapplicable.  Henderson  v.  Gilliland,  1S7 
Ala.  368,  85  So.  793. 
§  9.   PromiM  to   Indemnify. 

Promise  of  one  to  the  other  of  co- 
sureties on  a  note  to  hold  him  harmless 
thereon  is  within  the  statute  of  frauds. 
Posten  V.  Clem  (Ala.).  78  So.  883. 

§  10.  Origbul  or  Collateral  Promisea  in 
OeneraL 

See  post,  "Credit  Given  to  Promisor," 
I  11. 
§  10  <1)  In  General. 

Doctrine  Stated.— Di  I  worth  v.  Holmes 
Furniture,  etc.,  Co.,  183  Ala.  «08,  62  So. 
512.  See  the  title  FRAUDS,  STATUTE 
OF.  §  10  (1).  vol.  7,  p.  5ia. 

Deciaive  Teat,— Where  an  action  is 
brought  against  one  foe  the  value  of 
goods  delivered   to  another,  and  defend- 
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ant  pleads  the  statute  of  frauds,  the  Oe 
ciaive  question  is,  To  whom  wa»  the 
credit  given?  And  if  it  appears  that  thi 
credit  was  given  solely  to  defendant 
(that  is,  if  the  goods  were  realljr  sold  to 
him,  though  delivered  to  another),  the 
statute  does  not  apply-  Day  v.  Adcock, 
11    Ah,   App.   471,  66   So.  911. 

"I  will  See  It  Paid."— That  defendant's 
promise  to  pay  for  goods  delivered  to 
another  was  in  the  form,  "I  will  see  it 
paid,"  did  not  necessarily  import  a  col- 
lateral, as  distinguished  from  an  original, 
promise.  Day  *.  Adcock,  11  Ala.  App. 
471,  6«  So.  911. 

Gnanaty  of  Contract  to  Sell  for  or 
Porcbase  Stock. — Where,  wishing  to  sell 
corporate  stock,  defendant  by  indorse- 
ment on  the  contract  guaranteed  agree- 
ment by  his  associate  to  sell  for  or  pur- 
chase, stock  sold  plaintiff,  consideration 
of  principal  contract  was  sufficient  to 
support  contract  of  guaranty  and  take  it 
without  statute  of  frauds.  Miller  v.  Eu- 
banks  (Ala.).  77  So.  740. 
I  10  (S)  Conitniction  Contracta. 

See  post,  "Contracts  to  Pay  for  Prop- 
erty Sold,"  3  10  (3).  - 


Where  goods  are  sold  and  dehvered 
to  contractor  for  construction  of  owner's 
house,  any  promise  of  payment  made  by 
owner  would  be  collateral  and  within  the 
statute.  Shepherd  v.  Butcher  Tool,  etc., 
Co.  (Ala.),  73  So.  498. 
i  10  (4)  Contracti  to  Pay  for  Services 
and  Expeuea. 

Code  190T,  §  4289.  invalidating  oral 
promises  to  answer  for  another's  debt,  is 
inapplicable  to  husband's  original  prom- 
ise to  pay  attorney  for  defending  wife's 
interests  during  litigation.  Lang  i*.  Leith 
(Ala.  App.),  77  So.  449. 
S  11.  Credit  <UTen  to  Promisor. 

See  ante,  "Original  or  Collateral  Prom- 
ises in  General,"  §  10. 

Where  goods  are  sold  and  delivered  to 
contractor  for  construction  of  owner's, 
house,  any  promise  of  payment  made  by 
owner  would  be  collateral  and  within  the 
statute,  but  where  the  credit  was  given 


to  owner  of  the  house,  the  contract  was 
not  within  statute.  Shepherd  v.  Butcher 
Tool,  etc.,  Co.  (Ala.),  73  So.  498. 

Promise  on  Behalf  of  lajured  Em- 
ployee. — An  employer's  implied  promise 
(o  pay  for  medical  services  rendered  his 
servant  is  not  within  statute  of  frauds, 
where  a  physician  performed  the  services 
solely  upon  the  credit  of  the  employer. 
Wei!  V.  Centerlit  (Ala.),  76  So.  885. 
I  IS.  Promise  to  Make,  Accept,  or  In- 
done  Bill  or  Note. 
A  note  indorsed  by  a  bankrupt  and 
signed  by  the  corporation  of  which  he 
was  president  is  not  invalid  under  the 
statute  of  frauds  as  being  a  promise  to 
answer  for  the  default  of  the  corporation, 
and  containing  no  written  statement  of 
the  consideration  therefor;  the  statute 
not  being  applicable  to  an  accommoda- 
tion indorsement  or  to  any  former 
written  guaranty  made  upon  a  note  or 
contract  before  it  becomes  effective  by 
delivery  to  the  payee.  Ducan  v.  Lum 
(Ala.),   77  So.  718. 

§  IS.  Promise  on  Transfer  of  Bill  or  Note 
and  Hortgage. 
An  agreemtnt  to  pay  a  certain  sum  for 
1  assignment  of  a  note  and  mortgage  is 
n  a  promise  to  answer  for  the  debt  or 
iscarriage  of  the  maker  of  the  note, 
ithin  the  statute  of  frauds.  Norman  f. 
Bullock  County  Bank,  187  Ala.  33,  6S  So. 
1. 

Here   Contract  to   Pay   Own  Debt.  — 
Plott  V.  Foster,  7  Ala.  App,  408,  M  So. 
299,     See  the  title  FRAUDS.  STATUTE 
OF,  5  13,  vol.  T,  p.  514. 
§  14.  Discharge  of  Original  Debtor. 

Novation' — Where   the  buyer    was  en- 
tirely released  and  the  obligation  of  one 
whom  he  sold  his  property  and  busi- 
ness    was  substituted,    a    new  debt    was 
thereby    created,  binding  on    the  substi- 
^d  debtor  without  liability  on  the  part 
of  the  original   debtor,   though   the  new 
obligation    was    not    reduced    to    writing 
accordance  with  the  statute  of  frauds. 
La  Duke  v.  Barbee  &  Co.  (Ala.),  73  So. 
472. 

g   IS.    New    Considerttion    Beneficial    to 
Promisor. 
Where  one  who  is  indebted  to  another. 
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or  will  become  so  indebted  upon  the  per- 
formance of  an  existing  contract,  prom- 
ises, with  the  consent  of  his  creditor,  to 
pay  to  a  third  person  the  amount  of  such 
debt  in  return  for  some  new  considera- 
tion moving  from  the  third  person,  the 
promise  is  not  a  promise  to  pay  the  debt 
of  another,  within  the  meaning  of  the 
statute  of  frauds  (Code  1907,  g  4289,  subd. 
3),  but  is  in  eflfect  an  assignment  of  the 
original  debt.  Park- Robertson  Hdw.  Co. 
Copeland,  11  Ala.  App.  447,  66  So.  860. 

What  Is  Sufficient  Conatderation.  — 
Where  a  corporation  in  which  defendant 
was  interested  was  inde^ited  to  plaintiff 
for  motor  rental,  lights,  etc.,  and  plaintiff 
at  defendant's  request  removed  the  motor 
and  installed  it  at  defendant's  new  mill 
upon  defendant's  promise  to  pay  the  old 
debt  of  the  corporation  in  installments, 
such  debt  became  existent  as  a  condition 
precedent  to  removal  and  installation  of 
motor  in  new  mill.  Cassels  v,  Alabama 
City,  etc.,  R.  Co.  (Ala.),  73  So.  494. 

In  a  guaranty  of  performance  of  a  tim- 
ber contract,  the  expressed  consideration 
that  the  grantor  should  have  the  neces- 
sary rights  of  way  for  spur  tracks  and 
roads  over  the .  lands  of  the  guarantee 
for  cutting  and  removing  the  timber  was 
sufficient  to  take  guaranty  out  of  statute 
of  frauds.  Baskett  Lumber,  etc.,  Co.  v, 
Gravlee  (Ala.  App.),  73  So.  Ml. 
§  19.  Promiaqp^to  Apiriy  or  Pay  from 
Property  o(  Debtor. 

General  Rule.— Plott  v.  Foster.  7  Ala. 
App.  402,  62  So.  299.  See  the  title 
FRAUDS.  STATUTE  OF,  §  1«,  vol.  7. 
p.  S17. 

.  Contractors'  RatificBtion  or  Arrange- 
ment to  Pay  for  Hateriala.— While  an 
agreement  by  defendant  to  pay  plaintiff 
for  materials,  with  the  proviso  that  her 
tixbility  was  limited  to  the  amount  due  a 
contractor  who  had  agreed  to  furnish  all 
materials,  was  without  consideration  and 
voidable  under  the  statute  of  frauds,  aa 
she  was  still  liable  to  the  contractor,  who 
was  still  liable  to  plaintiff,  where  the 
contractor  subsequently  came  into  the 
the  arrangement,  ratified  it  by  acting 
upon  it,  accepted  the  materials  furnished 
by  plaintiff  knowing  that  they  were  pro- 
cured  'by    negotiations   between    plaintiff 


and  defendant,  and  received  partial  pay- 
ments from  defendant,  with  instructions 
to  apply  them  on  plaintifTs  bill,  which  he 
did,  it  was  then  as  if  he  had  consented  in 
the  beginning,  and  the  agreement  was 
not  obnoxious  to  the  statute  of  frauds, 
but  was  an  agreement  by  defendant  to 
pay  her  own  debt  in  a  particular  way  out 
of  a  particular  fund;  the  debt  due  the 
contractor  being  merely  a  measure  of  her 
liability.  Beitman  v.  Birmingham  Paint, 
etc.,  Co.,  185  lAla.  313,  64  So.  600. 

V.  A0REEHBNT3  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  YEAR. 

S  18.  Nature  and  Subject-Matter. 

Working  for  Percentage  of  Profits.— 
Code  1907,  g  42B9,  subd.  1,  requiring  con- 
tracts not  to  be  performed  within  one 
year  to  be  in  writing,  does  not  apply  to 
a  contract  of  employment  by  the  terms 
of  which  the  employee  was  to  be  paid  a 
percentage  of  the  profits,  even  though  the 
payment  was  not  to  be  made  until  after 
the  year  expired,  since  that  provision  ap- 
plies only  to  executory  contracts,  and  the 
contract  in  question  was  entirely  ex- 
ecuted, except  for  the  payment  of  the 
money.  Harris  Transfer,  etc..  Co  v.  Moor, 
10  Ala.  App.  469,  65  So.  416. 

Same — Aaditing    on  Tocpendne    Farm. 
— Conoley  v.  Harrell,  182  Ala.  243,  68  So. 
611.     See  the  title  FRAUDS.  STATUTE 
OF,  S  18.  vol.  7.  p.  S18. 
§  M.  Poasibility  of  Perfomumce. 
§  U. Dependent  on  Contingency. 

Fraud  is  never  presumed,  but  must  be 
proved  by  clear  and  satisfactory  evidence 
and,  when  a  transaction  is  fairly  suscepti- 
ble of  two  constructions,  the  one  which 
will  free  it  from  the  imputation  of  fraud 
will  be  adopted.  Henderson  v.  Gilliland, 
1S7  Ala.  268,  65  So.  793. 
i  It.  Cotnmencament  of  Period. 

A  verbal  contract,  entered  into  in  Aug- 
ust or  November,  for  the  rental  of  land 
for  one  year  from  January  Isl  following, 
is  obnoxious  to  the  statute  of  frauds 
(Cbde  1907.  %  4289.  subd.  1),  since  it  is 
Dot  to  be  performed  within  12  months 
Ifom  its  making.  Phillips-Neely  Mercan- 
tile Co.  V.  Banks,  B  Ala.  App.  549.  63  So, 
31,  cited  in  note  in  49  L.  R.  A..  N.  S..  823. 
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VI.  REAL  PROPERTY    AND  ES- 
TATES  AND   INTERESTS 
THEREIN. 
§  M.  Cre«tion  oC  B«ates  or  IntarctU  in 
OeneraL 

Where  ■  comproniiae  and  settlement  of 
a  will  conteat  involved  the  transfer  of 
title  to  certain  land,  a  parol  agreement 
of  iettlemcut  without  the  passing  of 
deeds  was  insufficient  to  vest  title  to  the 
land  in  accordance  with  the  settlement, 
under  the  statute  of  frauds.  Burleson  v. 
Mays.  189  Ala.  170.  68  So.  36. 

PromiM  to  Conatruct  Dwelling.  —  A 
parol  promise  by  a  graniee  that  he  will 
construct  upon  the  land  a  dwelling  house 
for  himself  is  void  under  the  statute  of 
frauds.  Holloway  v.  Smith  (Ala.).  73  So. 
417. 

Pnrchaae  of  Interest  in  Partnerah^ 
ConaiitinE  of  Lands.— An  oral  agreement 
for  the  purchase  of  an  interest  in  a  part- 
nership consisting  wholly  or  partly  of 
lands  involves  the  title  to  real  estate,  and 
is  in  violation  of  the  statute  of  frauds. 
Reilly  V.  Woofcert,  198  Ala.  191,  78  So.  10. 
g  U.  Creation  of  Leaies. 
S  M, In  Ocneral. 

The  statute  of  frauds  has  nothing  to 
do  with  the  question  of  a  lease,  taken 
in  the  name  of  a  partner,  being  treated 
by  equity  as  partnership  assets;  equity 
treating  all  partnership  property  as  per- 
sonalty, so  far  as  partnership  rights  are 
concerned,  and  an  implied  trust  being  in- 
volved. Dikis  n  Likis,  IS?  Ala.  218,  fiS 
So.  39B. 
§  SB.  Creation  of  Easements. 

The  right  to  take  water  from  a  reser- 
voir on  another's  land  using  a  dam  to 
collect  it  and  laying  pipes  to  carry  it 
away,  is  an  easement  rather  than  a  per- 
sonal license,  and  is  of  no  effect  unless 
granted  by  a  writing  or  acquired  by  pre- 
scription. Profile  Cotton  Mills  v.  Cal- 
houn Water  Co..  189  Ala.  181,  66  So.  50. 

A  parol  agreement  that  the  lower  floor 
of  a  building  should  be  used  as  'a  place 
of  worship  by  "Christian  denominations. 
Mormon  and  Catholic  excepted."  held  in 
the  nature  of  an  easement  in  gross,  and. 
not   resting   in   grant,   prescription,   or  es- ] 


toppel  in  pais,  was  unenforceable.  Chris- 
tian Church  f.  Littleville  Camp,  No,  U6, 
IBS  Ala.  80.  64  So.  9. 

§  SO.  Aaaignment,  Grant,  or  Surrender  of 
Exiating  Estates,  Interests,  or  Termi. 


§»!.. 


-  In  OeneraL 


Parol  Agreement  to  Release  Tax  Titk 

Lien.— Osborne  v.  Waddell,  176  Ala.  S32, 
S7  So.  «9B.  See  the  title  FRAUDS, 
STATUTE  OF.  5  31  (1),  vol.  7,  p.  522. 

§  31H- Act  or  Operation  of  Law. 

An  agreement  between  the  mortgagor 
and  mortgagee  that  upon  the  sale  of  the 
mortgaged  property  the  mortgagee  will 
accept  in  payment  of  the  debt  shares  of 
stock  received  by  the  mortgagor  in  pay- 
ment of  the  purchase  price  is  not  within 
the  statute  of  frauds,  since  a  release 
would  result  by  operation  of  law.  Mc- 
Kenzie  v.  Stewart,  196  ^la.  241,  72. So. 
109. 

g  M.  Contracts  for  Sate. 


—  In  General. 

great  controlling  purpose  of  the 
of  frauds  is  the  requisition  of 
evidence  of  all  contracts  for  the 
lands.     Kyle  v.  Jordan.   196  Ala. 

So.  417. 

statute  of  frauds  has  no  applica- 
an  agreement  relative  to  a  house 
under  circumstances  whereby  it 
personalty.     Gements  t>.  Morion 

76  So.  306. 


-  Contracts  to  Devise. 


The 
statute 

sale  of 

S09.  71 

The 

remains 

(Ala.1, 

So- 
under Code  1907,  S  4289.  which  is 
the  statute  of  frauds,  an  oral  agreement 
to  make  a  will  devising  real,  estate,  un- 
accompanied by  payment  of  some  valu* 
able  consideration  and  delivery  of  posses- 
sion of  the  land  to  be  devised,  is  void. 
Mayfield  v.  Cook  {Ala.l,  77  So.  713. 

Where  bill  of  complaint  to  enforce  a 
promise  to  devise  land  to  complainant 
showed  on  its  face  that  the  promise  was 
lot  in  writing,  and  alleged  no  facts  bring- 
ng  the  agreement  within  the  excepting 
clause  of  the  statute  of  frauds,  demurrer 
properly  sustained.  Mayfield  v.  Cook 
(Ala.).  77  So.  713. 
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VII.  SALES  OF  GOODS. 

<A)  CONTRACTS      WITHIN      STAT- 
UTE. 

§  48.  Nmture  of  Contract— Eztatence'  and 
Condition  of  Goods. 
Oral  contract  between  seller  and  buyer 
oi  hea'ing  plant  that  the  sale  was  cor- 
ditional  and  that  the  title  should  not  vest 
in  buyer  until  full  payment,  being  made 
with  reference  to  personal  property,  did 
not  violate  statute  of  frauds.  Barbour 
Plumbing,  etc.,  Co.  v.  Ewing  (Ala.  App,), 
77  So.  430. 

VIII.   REQUISITES   AND   SUFFI- 
CIENCY OF  WRITING. 

§  M.  Creation  or  Conveyance  of  Estates 

or  Interests  in  Real  Property. 
§  4S.  Nature    and  Form  of    Instru- 

Where  a  conveyance  was  not  witnessed 
or  acknowledged  as  required  by  statute 
so  as  to  pass  legal  title,  but  was  such  that 
legal  title  would  have  passed  had  it  been 
witnessed  and  acknowledged,  it  was  not 
obnoxious  to  the  statute  of  frauds. 
Bethea  v.  McCullough,  195  Ala.  480,  70 
So.  6S0. 

§  U.  Contents  of  Memorandum. 
%  SB.  Statement  of  Conaidention. 

A  guaranty  of  payment  on  back  of  note 
containing  expression  "For  value  re- 
ceived" sufficiently  expresses  considera- 
tion. Clark  V.  International  Harvester 
Co.  (Ala.),  77  So.  693. 

Under  Code  1907,  §  438B.  subd.  1. 
written  agreement  to  repurchase  stock  at 
purchaser's  election  within  two  years, 
expressing  no  consideration,  held  void 
and  not  relieved  of  the  requirement  as 
to  consideration  by  §  3966,  relating  to 
presumption  of  consideration.  Rains  v. 
Fatten,  191  Ala.  349,  67  So.  600,  cited  in 
notes  in  Ann.  Gas.  1918A,  135,  136. 
§  B8J^. Subject  Matter  in  General. 

Contract  guaranteeing  performance  of 
agreement  to  sell  for  or  purchase  cor- 
porate stock  sold  to  plaintiff  is  not  in- 
valid because  the  amount  of  stock  to  be 
sold  for  or  repurchased  from  plaintiff 
was   not  specified,  as   that  could  be   es- 


tablished by   parol.     Miller    v.    Eubanks 

(Ala.),  77  So.  710. 

§  66.  Separate  Writings. 

In  General. — Where  a  contract  may  be 
gathered  from  writings,  executed  in  the 
same  transaction,  but  not  contemporane- 
ously, the  writings  may  be  construed  to- 
gether to  prevent  contract  being  invali- 
dated by  statute  of  frauds.  O'Barr  *. 
Turner  (Ala.  App.),  73  So.  271. 

Writings  Connected  by  Internal  Refer- 
ence.— Where  a  guaranty  written  on  back 
of  mortgage  given  to  secure  a  note  and 
title  retention  contracts  guarantying  "the 
payment  of  the  within  note  and  mort* 
gage"  was  executed  before  delivery  of 
the  note  and  mortgage,  the  words  "value 
received"  in  the  mortgage  note  were  suf- 
ificient  to  take  the  guaranty  out  of  the 
statute  of  frauds,  Dillworth  v.  Holmes 
Furniture,  etc.,  Co.  (Ala,  App.),  73  So. 
388, 

Where  copies  of  an  assignment  secur- 
ing present  and  future  advances  were  at- 
tached to  notes  given  for  such  advances 
and  the  notes  themselves  referred  to  the 
assignment,  the  notes  and  assignment, 
construed  together,  held  to  comply  with 
the  statute  of  frauds.  O'Barr  v.  Turner 
(Ala.  App.),  75  So.  271, 

IX.  OPERATION    AND  EFFECT    OF 

STATUTE. 
§  67.  Operation  as  to  Rights  or  Remedies 
in  OeneraL 

Purpose  of  the  statute  of  frauds  is  to 
prevent  fraud  and  perjury.  O'Barr  v. 
Turner  (Ala.  App,),  7S  So,  271. 

The  statute  of  frauds  does  not  avoid 
parol  contracts,  but  merely  lays  down  a 
rule  of  evidence  by  which  contracts  must 
be  established,  thus  rendering  them  void- 
able at  the  election  of  the  non subscribing 
party.  Wood  v.  Lett,  195  Ala.  601,  71  So. 
177. 

The  statute  of  frauds  can  not  be  in- 
voked to  defeat  the  rights  which  parties 
intended  to  create  by  instruments  in  writ- 
ing which  failed  to  accomplish  their  pur- 
pose. Tumlin  v.  Tumlin,  16S  Ala.  457,  70 
So.  254. 

§  70.  Validity  and  Enforcement  of  Con- 
tracts in  General. 

An  agreement  violating  the  statute  of 
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frauds  of  Alabama  is  void  and  not  merely 
voidable.  Ex  parte  Banks,  18S  Ala.  275, 
64  So.  74. 

Applicable  to  Both  Unilateral  and  Bi- 
laMral  Afrennenti.— Code  ieo7.  $  4289, 
subd.  1,  requiring  agreement  not  to  be 
performed  within  one  year  to  be  in  writ- 
ing, stating  consideration,  etc.,  held  ap- 
plicable 'to  both  unilateral  and  bilateral 
agreements,  so  that  a  plaintiff  to  hold  a 
defendant  liable  for  breach  must  show 
agreement  evidenced  by  such  writing. 
Rains  v.  Fatton,  191  Ala.  34ft,  67  So.  600. 

Effect  of  Timely  Acceptance  of  Offer 
to  Bay. — Rule  that  oSer  to  buy  is  binding 
if  seasonably  accepted  before  lapse  held 
to  operate  only  in  subordination  to  stat 
ute  of  frauds,  which  presupposes  an  offei 
in  such  form  that,  if  accepted,  it  would 
constitute  a  vahd  contract  within  the 
statute.  Rains  v.  Patton,  IDi  Ala.  349. 
67  So.  600. 

S  71.  Writing  SubKqORK-Ri  Oral  Agree- 
ment. 

Hortgage  Executed  Pursuant  to  Parol 
Agreement.  —  Minchener  v.  Henderson, 
lei  Ala.  115,  61  So.  246.  Sre  the  title 
FRAUDS,  STATUTE  OF.  §  71,  vol.  7, 
p.  530. 
S  7t.  Part  Perfonnance  In  General. 

Contract  to  Auiat  on  Turpentine  Farm. 
— Conoley  v.  Harrell.  182  Ala.  243.  62  So. 
511.  See  the  title  FRAUDS.  STATUTE 
OF,  £   73   (1),  vol.  7.  p.  339. 

Sale  of  Land— Cbange  of  Poweation. — 
There  is  such  a  change  of  possession  as 
to  constitute  the  putting  of  a  purchaser 
of  land  under  an  oral  contract  in  posses- 
sion, satisfying,  the  statute  of  frauds, 
where  the  purchaser,  though  at  the  time 
in  possession  as  tenant  of  the  vendor, 
on  making  the  contract  and  the  partial 
payment,  proceeds  to  make  valuable  im- 
provements by  erection  of  buildings  and 
clearing  of  the  land.  Eason  v.  Roe,  185 
Ala.  71,  64  So.  55. 

Same  —  Simultaneoua  Poiuasion  and 
Part  Payment.— To  take  a  parol  agree- 
ment for  the  sale  of  lands  out  of  the  stat- 
ute of  frauds,  the  putting  of  the  purchase! 
in  possession  and  his  part  payment  of  the 
price  need  not  be  simultaneous.  Sher- 
man V.  Sherman,  190  Ala.  446,  67  So.  2SS. 


S  7ti4-  Uodificatioa  of  Contract 

A  note  secured  by  a  real  estate  mort- 
gage is  a  contract  for  the  payment  of 
money,  and  its  terms  may  be  modified  by 
a  subsequent  parol  agreement  supported 
by  a  valid  consideration.  McKenzie  if. 
Stewart.  196  Ala.  241,  72  So.  109.  cited  in 
note  in  L.  R.  A.  lOlTB,  1*6. 
I   74.  Contracts    Performed  Only    as  to 

Part  Not  within  Statute. 
§  79.  ^^  AfreemantB  Relatinc  to  Real 
Property. 

Where  plaintiffs  grantor  was  put  m 
possession  of  certain  land  in  controversy 
by  defendant,  pursuant  to  an  oral  com- 
promise and  settlement  of  a  will  contest, 
and  remained  in  possession  until  she 
sold  the  land  to  plaintiff,  the  settlement 
agreement  was  executed,  and  not  within 
the  statute  of  frauds.  Burleson  v.  Mays, 
189  Ala.  107,  66  So.  36. 
S  SI.  Contracts  Comidetely  Performed. 

A  parol  contract  within  the  statute  of 
frauds  is  not  absolutely  void,  and  when 
executed  the  statute  is  inapplicable.  l,aii- 
drum  &  Co.  v.  Wright,  11  Ala.  App.  40«, 
66  So.  B9S. 

A  verbal  contract,  voidable  on  account 
of  the  statute  of  frauds,  when  fully  per- 
formed, becomes  by  the  doctrine  of  re- 
lation a  binding  contract  from  its  incep- 
tion.  Phillips-Neely  Mercantile  Co.  v. 
Banks,  8  Ala.  App.  549.  63  So.  31. 

Execution  of  Contract  to  Hold  Co- 
Burety  Harmless.— Under  Code  1907,  |$ 
5384,  S385.  stating  liability  of  joint  sure- 
ties and  rights  inter  sese,  the  payment 
ote  by  one  of  the  sureties  is  not  an 
ution  of  his  oral  contract  to  hold  the 
other  surety  harmless,  within  rule  that 
statute  of  frauds  is  not  available  against 
executed  contract.  Posten  v.  Clem 
(Ala.),  78  So.  883. 

Deed  or  Hortgage  Puranaat  to  Agree- 
ment—Although a  parol  contract  ta  con- 
vey land  is  void  under  sUtute  of  frauds. 
If  a  deed  or  mortgage  is  subsequently 
made  pursuant  to  parol  agreement,  such 
deed  or  mortgage  can  not  be  annulled  on 
ground  that  original  contract  was  in  pa- 
rol.    Cook  V.  Kelly  (A!a.).  75  So.  953. 

Where  a  mortgage  was  executed  pnr- 
lant  to  parol  agreement  of  purchase  and 
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tntprovement  of  land  and  vetted  Ug&l 
title  in  accocdvMe  with  lu^  contrKt, 
the  mortgage  related  back  to  the  incep- 
tion of  contract  and  agreement,  and  was 
the  execution  of  the  contract,  taking  it 
ont  of  statute  o(  frauds.  Cook  v.  Kelly 
(Ala.),  75  So.  853. 

§  Si.  PuMuM  to  Whom  Sutute  Is  Avail- 
able. 
A  stranger  to  a  lease,  who  was  neither 
a  party  nor  a  privy  to  the  contract,  had 
no  capacity  to  assert  that  it  was  in  vio- 
lation of  the  statute  of  frauds  and  invalid. 
Ex  parte  Banks,  185  Ala.  275,  64  So.  74; 

X.  PLEADING,    EVIDENCE,    TRIAL, 
AND    REVIEW. 

{  17.  Pleading   Contract  or  Tranaaction 
within  Stttnte. 

§  M.  Writing  or  Other  Compliance 

with  Sutute. 

Though  a  writing  in  conformity  to  the 
statute  of  frauds  is  necessary  to  support 
an  action,  it  is  not  necessary  to  allege 
such  a  writing;  the  absence  of  such  a 
writing  being  a  matter  of  defense,  unless 
affirmatively  apparent  on  the  face  of  the 
complaint.  Moore  v.  Whitmire,  189  Ala. 
615,  66  So.  601. 
§  00.  Demurrer  Raising  Defenae. 

Sufficiency  of  Demurrer  to  Raise  De- 
fense.— A  bill  in  equity,  alleging  a  part- 
nership in  lands  and  praying  for  an  ac- 
counting, is  not  demurrable  on  the 
ground  that  the  partnership  contract  was 
not  in  writing,  as  required  by  the  statute 
of  frauds,  where  that  fact  does  not  appear 
upon  the  face  of  the  pleading.  Reilly  v. 
Woolbert,  196  Ala.  191,  T2  So.  10. 

In  assumpsit,  where  complaint  con- 
tained common  counts,  and  special  count 
alleging  merchandise  sold  to  defendant 
through  his  agents  acting  within  line  and 
scope  of  their  authority,  demurrers  on 
ground  that  basis  of  suit  was  an  account 
made  by  another,  or  special  promise  to 
answer  for  debt,  default,  or  miscarriage 
of  another,  and  that  no  memorandum  in 
writing  signed  by  parties  sought  to  be 
charged  is  alleged,  were  properly  over- 
ruled. Shepherd  v.  Butcher  Tool,  etc., 
Co.  (Ala.),  73  So.  488. 


Pltadiuf a  Showing  Noncompliance  with. 
Statute^-In  case  of  a  pleading  relying 
an  agreement  affirmatively  disclosing 
that  it  is  within  the  statute  of  frauds,  the 
defense  of  the  statute  may  be  raised  by 
demurrer,  Posten  v.  Clem  (Ala.),  78  So. 
883;  Ex  parte  Banks,  185  Ala.  275,  64 
So.   74. 

Rule  Illustrated' — Conoley  v.  Harrell, 
182  Ala.  243,  62  So.  511.  See  the  title 
FRAUDS,  STATUTE  OF,  §  BO  (!),  vol. 
7,  p.  549. 

§  91.  pleading  Statute  as  Defense, 
S  M^ Necesuty. 

General  Rule.— The  defense  that  a 
contract  sued  on  is  in  violation  of  the 
statute  of  frauds  is  unavailable  unless 
pleaded.  Ex  parte  Banks,  185  Ala.  275, 
64  So.  74. 

The  defense  of  the  statute  of  frauds 
must  be  pleaded;  unless  it  affirmatively 
appears  on  the  face  of  the  complaint  that 
the  contract  is  within  the  statute.  Union 
Cemetery  Co.  v.  Alexander,  14  Ala.  App. 
217,   69   So.   251. 

Rule  IlluBtrateil.— Gachet  v.  Morton, 
181  Ala.  179,  61  So.  817.  See  the  title 
FRAUDS,  STATUTE  OF,  5  92  (1),  vol. 
7,  p.  550. 

Evidence  of  a  parol  agreement  can  not 
be  properly  excluded  as  showing  a  viola- 
tion of  the  statute  of  frauds,  in  the  ab- 
sence of  a  plea  claiming  the  benefit  of 
such  defense.  Kendrick  v.  Cunningham, 
9  Ala.  App.  398,  63  So.  797. 

Verbal  Emendation  of  Written  Descrip- 
tion of  Property.— In  an  action  for  breach 
of  an  agreement  to  exchange  lands, 
whether  the  original  agreement  was  de- 
fective or  not  with  respect  to  the  de- 
scription, and  whether  a  subsequent  in- 
dorsement of  a  description  on  the  writing 
satisfied  the  statute  of  frauds,  plaintiff, 
in  the  absence  of  any  plea  of  the  statute 
of  frauds,  could  .prove  and  recover  upon 
a  verbal  emendation  of  the  written  de- 
scription made  while  the  contract  was 
still  in  fieri.  Moore  v.  Whitmire,  189 
Ala.  615,  66  So.  601. 

§  SS.  Evidence. 

Burden  of  Proof.— When  the  issue  is 
taken  on  a  plea  of  the  statute  of  frauds, 
the  burden  is  on  the  plaintiff  to  show  a 
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vklid  contract.  Forbes  v.  Plammer  (Ala.), 
73  So.  4S1. 

Parol  proof  ii  not  admiti^ble  to  estab- 
lish title  to  land,  though  it  is,  to  prove 
possession.    Townley  v.  Birmingham  Fuel 
Co.  (Ala.),  77  So.  as. 
§  B6.  Queatiens  for  Jury. 

InvUed  Promiie  to  Pay  for  Medical 
SerriccB. — Whether  physician,  suing  de- 
fendant for  medical  services  rendered  a 
third  party,  performed  such  services  upon 
the  authorization  of  defendant  and  upon 
the  credit  of  and  faith  in  defendant's  im- 
plied promise  to  pay  therefor,  are  ques- 
tions for  the  jury.  Weil  v.  Centerfit 
(Ala.),  7a  So.  8S5. 

Orifinal  or  CoUataral  Promise  to  Pay. 


A/ 


7/ft/i 


— In  an  action  for  goods  alleged  to  bare 
been  delivered  to  oAers  on  defeiid>aC» 
promise  to  pay,  whether  the  ko°<)s  were 
delivered  solely  on  defendant's  promise 
to  pay  therefor,  so  as  to  take  the  case 
out  of  the  statute  of  frauds,  and  whether 
defendant's  promise  was  limited  in 
amount,  held  for  the  jury.  Day  v.  Ad- 
cock.  11  Ala.  App.  471,  66  So.  911. 
§  87.  IiutructionB. 

In  assumpsit,  where  the  defense  was 
that  credit  was  given  to  another  than  de- 
fendant, and  tbe  statute  of  frauds  was  re- 
lied upon,  an  instruction  that,  if  credit 
was  given  to  defendant,  the  statute  had 
no  application,  was  proper.  Shepherd  v. 
lutcher  Tool,  etc,  Co.  (Ala.),  73  So.  498. 
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